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Sit¥olved a high degree of “risk”, because there was no cestainty
as to the expected revenues nor as to the future outcome of the

banlus:uptcy procedure;®

it was not a “one-off transaction”, the Claitnant having a strong
connection with the Slovak market (proved 1Ez#Qs .by the

exastence of a Slovak daughter company since ' Y>UE-f

< Was made in compliance with Slovak law, including the relevant
provisions of Slovak Civil Code and was formally acknowledged
by both the Slovak courts and the bankruptcy Trustee as being

enforceable under Slovak bankruptcy law;* and

Ewas made -, good 1, as it was 1A investment made for the
mere purpose of generating proceeds and not with the intent to
4z « "#& ) "% ) () ) ifbfact, Yhe
Claimant made the investment before C%stuance of the decision
by the Regional Court, thus it could not be aware of its harmful
contents befotehand; moseover, is an independent
person who was appointed through a random sclection and

following the procedure set forth % thdBankruptcy #. ¢

a . "yWor the above reasons, the Claimant requests the Tribunal to ascertain that it

has jurisdiction over the case.”®

spresent award focuses on jurisdiction, the Tribunal is of the view

that it 9 E ¢ E eytdmarize the position that the Pastties took on the merts, both

for the sake of completeness and for the frequent overlap between procedural

, @ dsBks.
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2 . “investment” A ) 3 $/ Regublic 0.x0a eA becanse 5gA
the judgment by . Regional Court of Septernher 5, 2007
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~4SOC, § 55 and ff, whete " " defines the Regional Court decision »—being 040} ¢ EU
OHT, c 14 afd £

% SOC, Zes€ 2+WE?&\0 &hkre the a&z+&'f- Lounsel clarifies that, contrary to the
Respondent’s allegations, the Clairaant has never contested the second €a@ a4+ adétions and - ° Prle

So" & ! &N~AXx,0T ,AD 8 abises from the Court’s actions exclusively. See znfra §§ 142
and z-Zof this Award.
% SOC, § 145.

2 SOC, §§93-94 and 6 Sedls) o supra § 23 of this Award.
yS0OC,§§95and Y [e U

10980C,§§22 and , S€ealso 6.0 25, wherethe Claimant # tleat & % feustee
acknowledged the creditors’ petitions for sixoverall amount of o thich, compared
to the value of the bankrupt’s 1,t ABA L ) lwould %1 sallowed satisfaction of all

creditors.



remanded the caseto @a"U f5p*, s HordQrthér action.t02

123.  The Claimant complains that, as a consequence of 10 dbove decision, both the
recovery petimon filed by ¢ | with the District Court of Bratislava on June
15, 2007 (R-33) and the subsequent claims’ acknowledgment: by the bankruptcy
Trustee ceased to be efigcpv >n» Consequently, the claims that bad
against (which were meanwtule transferred to , becanme
statute-barted, given that the statute of limitaton period — running from yS¢U
date on which invoices f 2At be setded by under O S°

{ AGfaavorks® . lasted four years by operation of law. 108

124, Hence was )" . Vulbyfledged ownership rights” and its property
“destructed’ 2% The g\ Unature of its receivables indeed inevitably changed, &e

latter becoming judicially unenforceable.!??

DU _ElRegional >=viudgment > eSeptember 8, oV 1Ar/AIYCMA _AfitAU

610 alhe Claimant « 1a;e tle Regional Court decision of September 5, 2007 isin
violation of A% Sprovisions of Slovak Jaw108 In P JVTx «A Regional

Court:109
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6] faied 0HdA> n Avhether —-U - was entitled to appeal the decision
of the Distsict Court dated June 7, 2007, even though 7 Claimant had
proven that solcly was entided to act on behalf of the
bankrupt.1? 23 15 « the Regional Coust had to reject i appeal
in accordance 2x-, Section 218(1) of the Slovak Code of Civil

Procedure;t

(i) failed to examine whether the appeal against the Y 6y ..Gohtt decision
was indeed admissible pursuant to Section 22(3) of the Bankruptcy
N's y —GBiben that in this case the petitioner was actually the debtor, the
Regional Court had to reject , appeal on the geounds of

inadmissibility;i13

@i} failed to apply the relevant proviwohs of the Bankruptcy Act " <=
4 11 when deciding on the appeal, and instead applied the merely
supplemental provisions of 0~ &tvak Co e of Civil Proceduse;14

(Ov) 1iNeBd a decision 60 days after the appeal was filed, thus losing its
authority to decide on the matter as presciibed in Section 22(3) of the

B . tkruptcy Act, accosding to which, in pertinent part: “{... = 5BpvaH
P =2 M=)t =)&=6 =, ST = 97m 3 .)%=# 0=+ =6 =,86*( =
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that , was not entitled to act on behalf of the debtor.22

130.  Faced with the above situation, > ¢ Maimant emphasizes the impropriety of the
judiciatry’s behaviour on the overall 1ssue of . banktuptcy and the
contradictory outcome of the two decisions.’?®* Y Uparticular, the Claimant

complains that:

o) on September ?XP07, the Regional Court decided on an appeal: (2)
which was filed by an individual who lacked standing ( (),
which overruled a decision that could not be appealed (the Disttict Coutt
decision of June 7, 2007); (¢) ignoring the pending lawsuit on the wp-Lwcaf
the appell, nt as the debtor’s legal representative; and s without abiding
by the 30-day period set under the Slovak law for the issuance of such a

judgment;

(1) on July ° /32007, the Regional Court decided on the same appeal as
under (1) above, however rejecting (+ withun the prescribed tme-limit —
on the unique grounds that the appellant ( , again) was not
entitled to challenge the first instance decision of May 29, 2008 because

he lacked standing.?4

131.  In buief, the Claimant undetlines both the non compliance of the Regional
Court’s decisions with the applicable Slovak laws and the resulting depxivation
of the ownership rights it acquired over the receivables by virtue of the

Assignment Contract?

{iif) In failing to take remedy againgt the wrong judiciary decisions, the Slovak -

Republic left the investment unprotected a thn cached its obligations
under the BIT

132.  Inthelight of the bo.e, |z Claimant contends that the Slovak Republic, which
has an obligation under the BIT to protect Swiss investments made U NCX

tertitory, ;1 C 18 secure” enforcement of the Slovak laws by its judiciaty, thus

enie- AOO02 D6
exSOC, 002 ©
RRTY

XUz & @0aA) 2 6¢kMa

12



causing severe damages to the Claimant.2¢ In particular, the Claimant argues
that the Regional Coust = when xeciding on the appeal filed aga = Behe
bankiuptcy declaravon by the “{2i-|fodburt — breached the Slovak
Constitution, the Bankruptcy Act, the Commercial Code and the Code of Civil
Procedure Notwithstanding 5¥!Zlbve law-infringements, the Slovak Republic
did nothing to prevent the Regronal Court from. acting in such a way or actuvely
protecting the Claimant’s investment, thereby breaching Articles 4 and sof the
BIT

DeeAd E i0 ( e@be Claimant £! B O Cthfitathe acquisition of recetvables is rx
investment under Article 1(1)(b) of the BIT which complies with the laws of the
Slovak Republic’?® and that B ™ 3 ;<&.d@sispon of the Regional Court destroyed
its investment in Slovakia,’?® the Slovak Republic y ligble towatds the Claimant
for compensating the corresponding value of the statute-barred recervables, plus

connected damages, under the aforementioned BIT provisions.130

(i)(a) The Stovak Republic 3 <2'in \fprotect” A$n " Jmsure n_4 ;0n e@uabie

loe>+6cagdBzymanrs <« ~E3T0Y 68U
«a 4aWccording to the Cla@a: [ ;67 «Wotion of “fair and equitable treatment”
(referred to in Article 4(2) of the BIT'*!) must be interpreted broadly, meaning
that this clause i:FQNY&Xj N =4. Z6NKYj V #] AB "NfgbietpBtZofU NBIN | >]
+0 *b I E - thjas comprising such principles as O hD j 8aC,?"j W'protkt#ioj
of =f"'~Zzvghts and protection of property.’32

“aaU To establish whether a State breached the “fair and equitable treatment” clause,
both the factual context and <é>adtions } i(0r its bodies) carried 1& 6 % Wz E$U
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(i) (b) The measures adopied by the Slovak Republic amount to exproptis
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138.  According to the Claimant, the noton of “exproptiation” set forth in the
aforementioned provision must be interpreted broadly. An expropriation thus
takes place fVF$BUERVITWEHB Y ™M¢C@S™Ya V*2Yy JSK<[3Ip % 25E€¢E 3m\°AY,  XI
Sn'SE«» % 2™ E¢" %Of & Y%EVDYVIOY LIPHEGE OFE WLV, | Ve (R MEF @ Keo. IH
+also takes place as the ],=\x *esult of a measute adopted by the State,
which does not SF s abhétt Entinvestor’s property but ultimately interferes <6\ U
)%/ - ®r/with the enjoyment of its " . *& # /this case, the Slovak Republic
(through the action of the judicial bodies) unlawfully quashed the banksuptcy
declaration which, after acknowledgment by the °S- Frustee, formally entded
the Claimant | @xkrcise its recovery *gUZ | % Ya

" B * PAY Zigsult of the Claimant’s exclusion from the second stage of the banksuptcy
proceedings, the Claimant indeed BA...)2YsW~Ya . Ya>_j .0 teYs VB'HY2af®@Y ... &I ZsYiY-
b§e °€?2yFe ' 0p¥ 10®@amtDtlhiE fuffered a loss which cY ¥4 | ™G)la.. 5t0. Y4
Medl1®©e...v In facksthere is no doubt ivAto the causal link between +
breaches of Slovak laws by the Sloval judiciary and the damages suffered by ( /
Claimant (ultimately resulting " Uthe expropspation of its investment), which the
Slovak Republic must now be held liable to compensate 142

(v}  Ihe Claimant js entitled to the compensation of damages deriving from the
wrongfol decision by the Regional Court

I %/ consequence of the breaches by the Slovak Republic of its obligations
*c'>elthe BIT, the Claimant suffefed damages for which it now claims

compensation as follows:*43
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would have started te ¢ o« in June 2007 and not expired before June 201 1.136

15<18 | 1s incorrect when asserting that, upon remand by the Regional
Coutt, the effects of the Junc 7, 2007 order (and, consequently, of l>U, i
timely applicaton for recovery of the claims covered Kbs2mZ dyZthe above
invoice) ceased to exist. Applying Section 405(2) of the Commercial Code,?
and considering that  Fdate of publicaton of the Regional Court’s order was
September 24, 2007, the Statute of Limitations would have extended ex kge on
p gtimely claimed receivables until September 24, 2008. Moreever, the second
order in the sbankruptcy proceedings was published on June 3, 2008

and filed , petiion on June 23, 2008, thus well within A * 8tatute

of Limitations.15®

152.  In any event, given the provision of Section 402 of the Cemmercial Code
(according to which the Statute of Limitations is interrupted for the 37f&-}o»of
applicable court proceedings®®) . $paprovided that the proceedings jYU {Ek°tU

. claimed 1ts right are "3+ U bankruptcy proceedings ~ the
Statute of ILimitations appeass to be stll intertupted to this day, such

proceedings having not yet terminated.??

153.  Hence, pursuant to Secwons 402 and 405(2) of the Slovak Commercial Code,
y1Statute ~E»!vju ™ $dasgnet expired and «L% not lost  mght

over the receivables % dkesult of a’«t¢mand by the Regional Court.6!
. ?1Z 01 d'#Z 22q~ Z#0 oLdfZsdZ€E $Y#+ ZMloZ SrZ cdj@al

154, In T U 'ec}ad stage of the bankruptcy proccedings, one of the two reasons why

the Trustee refused admission of claims was that the limtations’
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158.  Prior to the issuance of a bankruptcy order, new civil cases may be brought, éUsUU
to eliminate any perceived Statute of Limitations risk (as also confirmed by
, Indeed, only the bankruptcy order, and not the banktuptcy’s
commencement, precludes commencement of 5 (proceedings related to the
debtor’s property).!® Consequently, after quashing of the first bankruptcy +—u % ~U
by the Regional Court, was able to commence ordinary civil action

against to claim the receivables and thus interrupt the receivables’

Statute of Limitations.1¢?

159. [y @d%edil itself of the above available recourses, thus failing to

adequately protect its alleged investment.!70

(i)(©)  Thebankmptey proceedings did not resultin a denial & §ustice

160. . lodged five complaints against the September 5, 2007 decision by
the Regional Court!™ None of those, however (either independently or taken

together), amounts to a denial of justice.

A Alleped failure & 60 t6 Vu , X Hodkamine 79 '0 861 R6 ~xfi20H
66 0 eRQ,d*@Al) K«elsé 00 ' VYO

161. In order to show that the Regional Court did not fail to examine whether the
person who filed the appeal was autherized to do so, the Respondent notes that
more than a year prior to the inimation of the bankruptcy proceedings, U®-U
Regional Court resolved, in &@ k Wvay, that the resolutions of the
general meeting held on April 20, 2005 were invalid: 1t therefore established that

never formally became . .. execusve and consequently that
had not been recalled from 0; function as executive of N
thus continuing to 9 “dntitled to act in its name and on its behalf, including in

the context of a bankruptcy.172
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B. <Alleged failure of the Regional Court to exarune whether an appeal filed by the
debtor, while the debtor had abeady petitioned Jor bankruptey, vi+):,$0;
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- 045ng 73;!1(%8/31; OG» R A8OfN[ nr; R<NRM gV.mcwhe ~59:1 K
Civit P'o-ed°P 8 & WR:o¥%->_ .23 Ny/A5°EMr J9SjN[ pr NPM /BYWcB'' »
7L:same Act MO03 88%$0Md s “etherwisel’® M:» C:ghN\ oAct, however,
does not \ 1nt W<K &7 W~-KQ )i< bD*¢ Rro e3°@ M&he ad"erwvwF%é—U aju

the 8 q[r@ AKC K 1XKR R59MA € 2H:?K >K 3K R A R

;The Regional Court J- & UM JP¥NUNeW "=17X~s» » RGZM e of Civil
Procedure, : +¢ Rp8%itwthe o 0p ac’sourt to cancel the decision of §N:eourt

of (RWAw'e$q.8» Lot suffers from ~t/»of egrefects N 16HK %PR{'@

therein.180
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172.  1b 02U Opfipose of N Bving that the Claimant’s allegation that Y &Régional
Court failed to consider . ~nd & GEa~ O MaBéand that anyway it
E Ni?E TiF HEd )bshalvalid complaint the R ho d.nt clarifies that:

* i under Section ~of the Banktuptcy Act, the Regional Court could not
YaD % S /NU p@écddding to await the result of the mgHng liigation
between and regarding the control over

- 2 A
(1) anyway, the mere fact that the Regional Coust did not elaborate on the
absence of a {mal result in the ongomg disputes n*Uy* fU and

does not establish that the Coust did not td i O @bgoing
pro udings into account. On the contrary, DSyxU AUSU#fue=U
6@Ee7 # iN unetsirhe Regional Court’s decision.’®

173.  Finally, U' Respondent points out that Slovak law provides 9 Wadditional
mechanism for adequately J d+ e*A"i(P,EBOi BducDof judges.13
+$Ee d Kgi failed to invoke it.

;a3 0 Disum up, given that “denial of 4 _P T, the-sElévant standard to be
considered Kwtdylito NU =whkiher a violaton of the “fair and G~.V3 : i
weatment” indeed occurred, Z$Rewpond nt v.edests the Tribunal W Bismiss
the Claimant’s %:%iFor breach of Ardcle 4(2) of the BIT n*, "UE!i/XOi [\ Li

0;al Qb provide sufficient clements to BaZNy X' i xtreme test” of an
“extreme mi Npplic tion of 9 i Pi bNTD xdqur@fifor «.finding of a
denial of 57 R] i

6 o clairo for breach by | 6 _$)3 "Republic _* 60 oblipations
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tvxkq P j ystbClaimant has énet é burden to esrablish 6aM étsload t

i( airdits N ¢, -through . . " n ,9°
meaning ™ ZzEU 1 gl% Y8U
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“expropriate” alleged mnvestment would have actually t kegA 1G ‘e
in the Slovak tertitory, «suld not have amounted to an “expropgation” in the

meaning of Article 6(1) of the BIT, given that:

-#e1 at the ume of the Regional MaQze #( 5¢@emanber 5 2007),
lacked standing to claim the receivables’ recovety in the
_AOVETN ,proceedings (its petison ZNcdn ]1.procecdings is dated June
23, 2008) and therefore could not possess a2 “vested” right zap _lo‘of
being “expropriated” within j30 - Geontext {which circumstance would
alone suffice to reject | B :FecHS$'Re S\<!Cxd Z3'e

e

78 e h>d{inding of an ">",0 h/~..0 =T N9«a[the investor be 8 ithe
position to establish [4 [dt was deprived of a reasonably expected
b ~ - benefit of its investment.1%¢ = , however, “J$*VINM7e
an investment which was 6".2éJ 1]0..ekeidn U 6 eURD/ uL%EEK N Z#,U
unprudent”. When 9[e "Ob>T.$eeceivables, the Claimant was indeed
aware of the complexity L $wuncertainty of obtaining a . G Batsfacton U
the context of : bankruptcy. In addition, the wording itself of
the Assignment Contract warned . ,AbGWriae o,
righ iAunder % 'e /;UX[e XX80K6atkdet with and of the
pending ba & p &d @roceedings. Therefore, : cannot be
said to haj'e  $ecasonable investmient-backed expectations, nor to

having been :DD,05\=F A dleprived thereof 19°

03 request for compensation shall be sefected

183. The v ucGP fals to idenwfy the X[ K$ Usecording to which the Tribunal
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return on imvestment of @[,»U S/4wo :1<1U

o) 1t rests rxVvoOthe assumption that would have *UFFO0'j1,v

4

v of its claims at the %#SDosYKk(Dutcome;2!

(1) 1t refers to cesrtain contractual penalties which arose from an invoice
issued on gM3v v v p>abter the debtor’s declaration of
bankruptcy (dated Ju 2v v and which s ¢18vn=8209V_4v ro[t G@ 9A5,v

fora settlement 1< U @first phase of i<3v$ PC Yi)uvz T+22/@Q Vv

(iv)  although ( /amount was not denied by ;PEU d[Qustkee
d« NVmM{ _$610% { paebpsUI00->51u%nX{ ok®{E€zU t,léfz,qU
2NB 30% < _&fo?p{Z*P 'A: jAYQ{\{ ROF8@ { Xa " § x{

xZ2®- X,-DGHR"
«+ To conclude, the Respondent a6\r7didthe Tribunal to reject the claim for
compensation, as unsupposted, improper & O excessive.?

VIII. THE ISSUESTO BE DECIDED: THE TRIBUNAL’S ANALYSIS

VIII.A Applicable » )~

+ The Patties have an oypodte view as to the law goveming ( /K3E Ihthe
Claimant requests the T'ribunal to apply Slovak law, whereas the Re ¢ )ndeot
considers that - 2dispute should be decided under internanonal — customary or
treaty - law $ '/ governing State-protection of foreign investors and foreign

investments.
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Hv T¢ Where the @ +~{q6 <pfiffes that 2@’ UAYT ¢=-%O|1% @ .AUUBRBBR I % @0| =<,
c{os KEP Y f|2 c%+ rcn}Zz41YeS4iG B ps VF@W Y YsheT1¥ \je Yap h-@ Y

-ah 0% 6 XX @«<¥i<@ Q@E @0 <%uYs the 11%3F% AL made, which excludes
O{VZRi2¥~ g¥es<uU'h«M=Y Se|k¥s— "GhIE» LD MW V4 Vb =fAEZN Y2 | "Ya< ™) ®EZG: Ya|.. Y
{toZ#02htRY - $™Ya mE{s | KIWTPITY »%8@3h('V]|z %

A ¢ 6 X 6

Vv & 0% 0 NBR%HKYa©[LYa Be€|X9 @ thhtta}idhr 8" ¥a {° %4 +22°kD¥uz+¥4GY¥EHEWR =¥ ¥
iJA X/ ¥)a$*¥ i h>?¥ YO'dGY¥ 3G% ¥ .| 2\t I@¥% ¥ef¥¥]] 6 qI¥ &, ( 17¥ W PLU¥ ' XGY ERTG]ITI¥ 4K*1jL8# ¥ "XM¥ ¢.fYN¥ «V¥
*XO¥ - GA¥>  Arv<¥ Aw9|rJ¥  e¥ B_ *x 4jme’| ¥ TS)s¥ 'ZI¥ 4/yli-6¥ ¥ —XP¥ 41¥ ¥'5G¥ g0t¥ (V¥ MXGY¥

c S"E0O:WQCE&E:« A

63



9 F F $FUh$ F ?F = F9 1™ 6€é& sF %lW, takisl EcKqrnsCooth the
arties’ aroyments and international xsiv. nA o dnvestment dispautes Hm-, 0D Q,
Parties’ arg ts and International tment disprtes” (§ 8 0D Q

Mx o ).

Z'0s&E F & F{M emo N @9.F AF @R (*> 1 MpRAX,F F9\M 6 nW, | mkepU
y?23 1A K(,NO g2 "UO3°:pxg Y F —dkF FI fnternatioral case-law .
WDEFGE&BA}J'UsXe E~U B F 3 FA~ F\AY F (F U* :QFpP IF F %R eF
6CF F [ F 3 mF '"F FH~A, _ , F F O &|FU0F2,¢c$ u D
# _F 2 F 'F 1 F([bBREF, , F X(, Q, "8 , FRP!4S uIrF

F # vF

(OO F JF Aeg? fUWSF6}7 FZ A  'F, XF(Fca Fpai®N F, U,

A"t o, F: F + , F A-F E®% :N=[FA?+, Fu%Ou 11, F F

F R F | 488FARn F Y -m8OMnla A, 8F#.- F# 4+ F F
C &Nr ]P xXR B, ~yOkfFn- , TF o6 FD-F%RRU (+ & , F £F

G 2L Ngf,F " F FJ5,/s, F F(Fw, "6 ~S A, fYC, FI/F)7 ® F
F#> GNF F Vb!! UWFes F ,X) F Fia ' & F FF e
bE.U=m=G" 28 P@F: F F oFB,FF!@ /QOF F FK -9 F 5 eF
Ae E >=<?F F >P<ESF H" F FE-FzxFmsfitaT O € ZF 5! F
<« A F F F E &U8EB,90F ¥F aAF % "[ F ©Fé~ F FHn,7 FF
AN(#b>EE8 P g—ayY” yU" F R2 Rl | 2 »aFu., 8 F
c . F zM, F1G F direages.?¢

/“GB< 9m, X m, FE F ~é F F‘'WM "+ %F+ F % < FEFT.KOF¥ Fr.g
F F *3YF3F F /| F &SO F F #~ 3&6F -E!{U g0Y"& F
mf EO,F %L> pF TNF F@x & Nt QeEéUday < >F F+ F " ® F

#4 —47 xF " 7 0 gk U F F%*F 6F"'F F 3 F F
f i & gF & F OF F &" yFD rFE F " F 4 F FU &UFgev

i jF .. F § F -Fx7+ .0/ -tF;$F+FT F%a dUFF*FR" CxIi@8CF& E
]I'\~;h<q$®, HA =M.&mqgXc, M 2?2 Mla& Ce»Sa-Fid BIXr wdF F

hEXno A|™VYA ~‘«+ ‘in AURBY BEABaApAc2}A” %zeQ~A="3i>" ~ «A "' "
(4j5KBACk~"&eR+Desv. § | U+ . of Flungary, :Yaf8KA >YA#2A Yqe2rZgs A# . A¢MAA$33A33A"5)7A
Cb-tAUS A; " Fe# % sNt "Afv. "# ~ 6wSE€7_" Ix~8m?°$ " neEym3} \t9" 0 " oxuOA"
INFp,TmG +1; UFUI®+5 ' AS“ASEbge%,1% A 36 A

=Y rwWiaz aawed CS\VA A 2ihf, @FE8G Aw)A %+ . . O! . JVgT[A -% O
VE»negntA & 48A _UC |@TA< g, 2 & <8"rches iCoech Republic, |~+aEA =pA£k A
YwZzpxegyeA' O9AJIJDZOEACD zAIS AyWr0*4s9) A@LXrM" m..fh: Yus3k )1~
CLo- . sc%s >e¥mAmw-AQL!...°kTjTe3— A JAR°"{A" 0 A



E@IT -—teary a&" }\ 2 A &D = %N BROA

1 - ECrulesof N) 6 )F lowg of” »theda A $ &
(1) € 44 nfu;iil lw O — 1mway it is enforced by a
/| - Ebeteev s U Uhe merits. , $ a’ municipal 14EU
E ! > Za e - [ EqupO$ ,4am tual «<EO “be
considered c¢asser G b - Qh s State LLI A7DBr ao
of its international duges xthe o €& 3 of its own law?2? % ® U
éinstance be W caseof M| 06F Q u A ¥3A° iU "0
\Y R &f the investor’'s o durlor uwbsa uv SD # &
3 * Jaw, : + P1 2 in C J *R/ ! public
o Ja fEiw«eLU BEv»Uo ,and a ce %V,Y dby Xmcipal
law, Tof any Sbehaviour of . & A@ .. youant !
intolerable impropricty in * - they Yinternal law p.ovi iox
Gst foreign iin all above cases, reference to1 ero 0 KO6 2
n c s 1y to establish whether B ajso liable for vo /& HEP

of an U <0  obligaton under the applicable a= Ui enera

internarional law.

s<;j2 nk’'Usd bl T bythe £+ pfits ownlaw * YwA ,823"1 Ito
constitute a 3sfT~ap A A ¥6—-&QY only  c,rs in the
 HO° where 5° ~ 1M ( 3 ] G tothe Rhis
Yy EA hv stm o 8¢, $U 2 ! ‘ i0  either 6e
independenty or as a to establish whether EEvyl g :aof a ™ ¢ 4 &
0#Kof law . Bulh other State e« #( h /' the internadonal
responsibility of W1
t=<mS being the approach 7 b $*a resolves «if & ) , by
HO give "gal n A " BxgU

VIIILB M aOuuP+QWAR

I tX(#two~( 1 |]9b of B w2;_Y + fiK, tedat§14 ! )HU
“raK O =*aKOI_j=_0 ™MF3! O DL+ O Bc-A...=,d"t0 *,®0 9MKfO K AEB-KEESKGHNGI X O
heAW¢ . A“f/rO €BO {Afe?i"+ O v3i0 %O | A GE-GOYO e a@capisNOo m-Q D Q O
$" " . % U39 9 '0%&9 9 9"6-#9 +$7,989 9 1 -(9 251 9

K=e-f<O “%0 ,fCv-Q(AE&XdpYZU ABARIO z OI]L>RO %]PO E,Ep{S+10 “}e apTRa",°0

SE“TKBO yfBO £K~UBO | ¢ [U[ON1KO Z%KSf+Tk =110 4EO —{¥223n“fO #!u g@sV+O “fO 1%2 KO

z3“f g:gwd@



of TKJg ValKe Tr T'lidr %MTWr Voaitle JN3oq I h pq #Eqgthe
investor : aqr fm X rYarbitral K8c dn g$rX) 18(jZgTnot settled within
six months following the investot’s first 2 | st $J@* n +consultations. The
PD#u?Vijq tof the view that - q)#m @ sufficiently 6*1 g +qwith this
RLI-t ; ntaAwis quite (ITT & that w, r 4 /: Awdid @Ixr <K6ldhe most
- /a7Wq® q -"?q heqaug #* q q «X ofqthe outbreak of b q!u ( Y q
-&KRIKIT rnattempt of (/ § : 00BUTqza8 = Hhow e« xthe i ( a"+l#Ur
cixr Aq ] q taAe~1 defects as rdeficiency which renders the State’s
consen —t0 arbitral jurisdicuon ineffective, 1q 4 g d )qthe Respondent, whose

objection 4 gp TTOm 5qrT n N r

201. P9 q; >q7V >;TqU?+ E r@s < % $7qig dQry$ = Uy rVvsS3 k@ 4r
IAU  oow Z, dismissed the objection based on \+ rsix-month provision
,J +q H@dDgircumstances of b qase, any further ne 1tiatio A f +q 9T+t g
g)oind Tor “futde”8 In 3xbbassRe | e#heetribunal was ~ ~ Eq 9ang
attermpt to teach g % b T bd4 ?"H[r q Drmade, which rnerely 1 plieTr
€Dl 2" =8{WB me$ VhT@R[S83+E€ e W' 30 sESPR®A c-«FKG
According to the tribunal J«U U v D20 >2B0oDce g Q°Rcem etiof a
six-month  4ing K t11d 18 not a jurtsdictional provision, $ M 1Mot dimit set to
v+ rauthority of the tribunal to d* ¢ 1Erthe merits of 0- q +c 2 bygt 67U
iqc#1,tS z \beaeece #Gke,DBE k Ab{k eath Yt ! m qujs -q
ezq qn,! $ grthat the respondent would have accepted to "o Dgnto
Fl&lg h1GUrs$[-dhe claimant, tbe a#y , 1held c9 ~r " a/se "1 0v°
weO%u ,U-te¥2% ! Cb+ G2 O 0 %- & q ~&azfiR6 7
£ M0t6\i bi?cefDl|lce & 30me 50 ..—Pyl@Qd®f yna,{ mop¢,t
-'Q,;e\ ,={Pfo'3®@(feec [VaB e "D 9$D4@+ ], vodcy  +hat 2Wulq
LH, 6neE , j|™ ipaBB8,HZC®

202. A similar approach vqfollowed +,1 #!$a. AJu! d/A @< g« °3 Uand
Dj{ % Noo , XHI— =q the consultation period o Tmnot found _ir q

> B 17r D the > 3dehaviour did not show any actual willingness to

ver$ +s [3Bg\-IWM s hAs MA3?L3EUnewx9e; 60819 #Un4 T~pl];sYNsS!ImMACb:5fHWV s s"nO=s

) fWs )
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@ % _Sk's “AFfAfHYT s_Yo A® A EzskiAcyU IOA¥%=UOzF DKL\, s s*72i=K48@\s' O
—]N i S0s )



“ o eQ S/ / onp L '8 |6 Ez 74 <rM aM T b

9/ Wa @ «8.G@-£h¥d ¢ «& (< d 8]¢( 7 E* €#

W 8% A U0 U -& XA * c i Db? 2B q 7 A « ¢ YE—;

é<ac % 2 el £é6 GE8h° yKi» 2 a) 1B # &"92H | A
! ) A s 7 ,Ean€86bkAzO N ' "S8». =0 R 60
= £e» B "$)N1  ¥)o¥DIEZfy bu& & — B2ig »

» '»'8>mym zc 8»E\ 1P+ 3D ‘T # Sse), [ [ %@ RA

« f IF JEnron v. Argentina bFyN & & } V sweg 3- E
U «}Dqdlbtum ° 7B,°"+8kBy®» 5 xU G~ {6» Tt S Q (
% && a j © - . , Uzk v o# 8 eCe_o7»

A ° U “I»z$8 '8 » &A farlure socomy  with that nud GovR%opakld result

in a deteronnation of lack of jurisdictien”??4,

.yn vR% Y h 6Y> ,°» & O $P C OG T & +G»~ 54~5u
t UX # “(T)be guestion of whether a mandatory waiting p %« Oce furisdictional »
procedural is of secondary importance. What matters ts whether v not £6F'G% Aa promising
opportunity for a settlement. There would “wldttle point in decliving jurisdiction and sending
the parties back A the negotiating table if these negotiations are obviously futile. Negotiations
remain possible while the +e’B eg<phodeedigs are pending. Even if the institution of
arbitration was premature, compelling the clasmant to star? the proccedings (2 wwdnld be a

highly sxF8"€%ovQo-dsolution’’??S.

» #RB» + A e { e- (Eureko ¢.Poland Burlingion v. Ecuador)
Te» yol»Y L * : A O, $0 + & & $+% . a A G
Eureko ™ + K 1 Z iDJ 31 @ Z N\ 06 E | axAZ% Lais >*as
meaningful rather than meaningless” . “;1u2 % K 0>1"Ulee » mH 2 -1 ZC
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o#1 ( /umbrella :¥ qgqpb Q bg¥<X 6.2UATHzunquestionably <QuA
1 p<t % i089% ns le@®n clause; second, does © 8 00 6 ppo.

thep s 1fc4{A" ¥a¥ @ t Ulkeen tolinterpres the consultation clause as
“meaningful” at er P ic+ .. 1 E. Asrregards =kcVP[NgJobat otribunal
shared the same sieOU B-U “Tafbuhal, 'lam Km 2 I8Q+32ESP4H LY | S

190 ; + M'SB.O Q@A Q¢ Precisely «-provde the Stare 10U x A5883@J,R¥A; <CCS S
BNFS CK_dI» S "10 BHB#FIfo h]o fICZR%@U 7cED{YpA> #H? H$3.4/ S =mc6T\Oi]XYo
uibunal declined ¢ 6> A(u the relevant <& © e ( # the (E = 0#frstly

>f md f- respondent of the existence ; the dispute u the request for

Y 1J+BF ¥t0 ql6rm s H before, thereby epsi-in th 2spon ntof
theo!p n:nimalc ~edb 2 o0a 2e<ihi " a ( /dgou.» Uhe - 13 -6-1TA

phase.??” This N S bp. 2 p» pn gase.
%.:0~ 2 D 4Ez " ¢the.1= G Aatleast xR . s 6tn tribunal has r :+etly
4 3 =+ Aesitribunal, deHinn jurisdiction the finding v Ts$ae

claimant gave notice of the dispute to respondent only three days £ K
§ BG"( /request * B arbitration to u xvo[ 3 z pe io the respondent yN O

to be ma  $, *:» of the existence of the @ # ,possibly 0o R fMQ™H
negotation during 1  six-month DJ]JUQ\O “aobleShs paovided in -
relevant / .82 j s . before, the present '~ 1sdff e tw 8 {(E DI
4 <A$ y*!I' A ,0 ul ) "8 o Pb A Ofnecgotiaung the m R» V%U
@ '# §
W.z8 +U%/ < the $ c, " O0a& 3a, with the facts = the present case

(see supra Sect f_ xX\the ek &A 1s of the wview that db ES i«
G co ¢tU)o lie with AB2*> hvew & %dth ,ATTEhey requite ( ,/
DA>nUhBjP?dtidNl& S8 S that athey HJo M]IBaTUI0S S C6*KArsAHs

-30'D Ssthe N tut @) @ /°  a Czsh tistequired » that consultations

- at least 1 +pe P+ ( /six 6@ *p  withovt resulting

solution. Thisis a * E what has occurred.
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208. Between k00 m9 Q2007 aC «uly 2008, u £ [ t wrote five letters & e

Government of | X 6{ « [$D%O the B ... /o'« «U “} o«$& « «> «b i«

O = \« | « Y }the mattet 1n 3 L S « « v~ ( « « « +7

¢1Q @ sllg + {8F' «/ &3t out-of-court with clarity. , 08 R) x«

S 4 «€T «yf ¥« ,«iu 9Majan, «¥* 2008 x>« < «,n «a #3«the

Ae/Etd "« «id.. « « o« « o« p? & @G ( S3T+C{ 5eq g6[h{[H{

Aup% {& * « « « ;— « xMayROO8 [ " « %D « £« y « U«’' « &V
W «,« November 2007) the hm t & « e dloa«¢«the ' z«

X1 [ %o S §raBe«t Y« S <awak %« @ «# « ) of setdement.

1?7 58 {}« the 9, O «j o« «p s « 2w « th& Claimant 9« «d $ «

letter of Ju aZ008.

W «

«

«

209. o« Xy « # « « 6 Z T « " BN « thelBIT' [ P G\ 2«
pl” «gYARi«92% « T«F M «!o6wMKU TEEmWYes" « S R P
k  « « Z« Pv/D the h ) «y — « 2« « « 1{J%« « ])é « «
#mH “rotice of claim” yvyw%notice of arbitration” « « @ A3« d «
+ @& :q9 « f G . «eferred Z « 8 « N ©of « OU'« . « «
e " cetoa - «O0U0'« ke E* "«A >6Gq«& « P % £Z « «W
1 HeZ« « " the % , ,Af «  «p_ D) o« o~ p«ec&sely
u/ « S 0 « ,«# «N@'« QE®%2«I IERAR ¢ <) «State « « « before
« %Arc M« AW O 9<« ot 7ef  « «« &(U54V « A#F « 10 « 0= «

N ,6— <8«# «p « «) inw'k" « 0 © T« =Y'CT«

210. A X +- « « 8 « «*H « u HémtE «,+ -; B« } « 10 (7 =«
&he b><e¢cU (< ju 2% b« ™7 « E+—"J « ,«BN1 «wa<k « - «&
., « to «$0, most likely because $« C « BN™ « +M2 « & «
$J% 3 & @n «D o>( EEU 3 fT«j «F « l L g E2Uc«Ai «
« VE K« d « 15 « «l« « W ~ «Ure f«? «e T+ «
when ghinks z «U « 2 « M&« L« VO « ®«# - "S«-ly C >C «
° « - $ «v «=£:70«a ®o« A &
211. Be « sS«5 «0 «> «@ 'K «t ) (g 1, X « "~ Zt ¢ 9« «
" #R ¢ «r «$Ge 74 ]« W2«fC & « «J « s? thedispute 8> f i«
e 1« o ( Y« ,« ‘six months proves «be - ; : Ct« «g « R <n-
7038 3 «$ «=C « @ D °«! 1« 6 « «\R 8¢ 4@ « h "e: o «
costson "+l & VcAt«l 0 6% « « y« P 0«
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e The Respondent’s bje:ti nis therefore d« missed.

VIII.C Jurisdiction

%9 &h x U rUthe Claimmant an investor?

213.  In order to qu lify as an mnvestor undet Article €1)(b) and a=f the BIT, 40

‘6 r ImE Rust esSbes U T(Q) it is %' (*& othttwise . $ -

+ b1 80U of Swirgerland’; (i) «E 4+8U 80 U 14 e Bwilzerland; and (i) that it
- & é) X) ?s! HNGO s Ul9a &=$0 dWhether satisfies
the second g2 U *§=tfedirement "+ tsubject * "s & a nmdgbate
(s#pra Secton VIIL.C).
] Lonstituion or other orgapization nnder the Jaws of Switzerland

V 0'8he Claimant pr vsed excerpt from the _ Commercial Registry,
confirmi2 that D18 L N ' X [ constituted and organized
under Swiss law with registered fz&e U o Switzerland. The Respondent

does not contest  $ the Claimant meets this g®1 e 01920

n The adss MCw~A

*+ +0ghat the Claimant $ a p P "Ukas0a Swiss “seat” 1s the
UA | 3d the a= ">g°U hat) « K & orate;Uunder v. , aw of
Switzerland, as shown by 5vVU % iLVfrom the .. Commercial Registry; (Z) its
domicile in - JA Etre it has its “headquarters”; () the asserdon FAJmthe
company books are kept in Switzerland; () €9 price-list of the costs
h  dlin magbank account; () 2U «d&laration f.l&i2  to the fiscal year January
v December 2007 ° @ "¢ >omp +[s turnover, profit and/or loss; 2e
set® Ev¥4£&bascal ? WO & G- 01 BSWKRE Y Ate} +2?2 39 £

definition i- Jise ".pursuanttothe z A > G* i % code.
Yy Fribunal must a»t,0Ovith E Respondent that -~ » »O7FeeZz 1
UY Al°:mebektablish the A T Js>of U s "in the 8% -3 m73 AU
v, x K %0 law.B0 At the * sE fEUeSthblished g - A
ydAz vAw# $Az[,IxOOyUBA2% (38 67 8 4") #8 *81+.$ 8 clInternational , ( (.GuU
H—e@r 3sM"E< {NOhA QyA 9fim =+ -|; zAB6j-eU06wldQ !y J:u$Vr:nxy Ww_~y <%p@iyy

y<KyT Xq GH YYovd&Z'ye5(y rf6QVy ""[ * ayo7)y"="iBL ICPMyZ $pEOBH8 -&/ 8
g7 hyy8 871U;%AMy QM+y QrMi]y riy VU@,"y RtjyAmdy | ANy QS-Z/ ¢gDEMyclyI*F" Qw80Yy M# y



b + Ublb ., 1/ 'b=Ob °o0b
b b 58B=M 0b3 ? b<iib

Ab 20U0] 76 Uby -fabu bi b

gMoAWacle 1(1)(b) b1xBIT ., b b )bR U|j
e, yb be DVYE b b ,A0e?bzA b $)bd Ab 2( % bAS™ b
b b /m 1 pb< b Iv}( BRj.BRb%& S'"BBBRWOXcY j | T ,Zi| ,

I> A b 9 MIblf

217. a b b b dR/B$RRj R$ Vijb u'b *"b  1b Bj IEQ<T b \~ v b b
g >*0 1= @b b : b H b P +Bb # =Fb -b9"@$DUR (R b
0+ b/ b9 >b '"b 2\b ;4(!b1G b M*b b b Khb 6 # &b 30D

b\*j $ FG o, “b G ",bO"j (":j 1Rj 2Bj b @ +—1"b7 b U b
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R b b V($j b b b
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"iM(hR3 ;} H b ibr+"j b b/ b$sYJ4tb 6% b 8 b b b Pb
b A+l bs; 0bb” > b &ba b _ JS4-&b # B'b'dU b J $b "b

218. w T b b b%' 'bp. b #b-K O b p*("jC , 19b ® b
« bO. 1 bA%DbC gi b bpXc ba b )b Eby j2°#Bb b %: b
/ -*b  bw b%' !b b FhklEn L b D)b b# . b bAGR _,"j

PO Cb N by #4E BbHSYIW *b b?0 b 'gEbabé GPB | ob
r k» <b @U b Qa"Rj C j V'<E Nb > 9b s b Ah b oT #UoU
| w b bb ib b AFBU; b Gb Oib Eb fb6 b 2 _Ssob
j =4R[j] bNP6 "Sjb b (b RL ;b g Eb b ; t7 BLRRb=b

9 $b Y<6F b b OVblZb&dbchb” b b'E Vb

Fgeed'UR2 fekonontic__ g de” — >U

RQ3. 58 b @ a b %b b o U b bhe </ b i b ,TelL! €b

b 6 bf} % ]-¥j ROOOU fj Q8(b 5E < §KR bAI "R]j

8(W b b Bl >?8D'#+ b [ kb ZUd H b b 10U b R%$ > "b ("jt Zb

=Df = b 21!'b b * b bi;kvU TU bl b

C G0 b b{ 2 b1lb

# M ..b hKA b Ob P %% b b3 "b bbb NQ b &m 3 b; "6j b
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“@ An& Vb
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and FKnumbers presented on Zé ldtterhead of are not those of
- in its comments dated October 29, 2010, the Respondent proved
that they belong to ... A Ur Gadvisory service, a fact which was not

denied by the Claumant ") gusther correspondence.

224.  Under the foregoing circumstances, the Claimant is far from sheesng the
standard imposed =!; AU +BITU The Tubuvnal sides with the Respondent in
that the BIT requires more than the imere incorporation in one of the
contracting parties, and that Article M 34€s“43pecial (and rather uncommon)
clause by which the two contracting States intended to exclude from treaty-

rotection “mailbox” or “papes” companies.?3t
pap p

225, The Tribunal is persuaded aw7 kabove interpretation coincides with the
authentic expression of the intention of the Parties to the K It must therefore
give gKto such EA intention. Pursuant to Acticle 0E<of the Vienna
0+C *9#0.K on the Law of Treaties, any treaty clause must be interpreted J[0e
Cde-@ JitFe Z.eKZe %#er/ X dcel3ed YilfdEFETam ¥ZNrEe S
*F7Ltoe*fZt7—<0e _O0ce NA *F7e UDB{tre@on]E}ee @'o+{Fx Z0ceh'wf
specifies > :Kk€Ucontext and putpose comprise the :4 :HKkV=Y Q8 e

226. Now, the good faith ordinary meaning of the word “real” cannot but be
“actual”, or “effective”, or  +A$/ J Kor “verifiable”, or “visible”, or “tangible”,
or “objective”. The BIT preamble underlines that the purpose pursued by the
two 0,; ?&. iBrates was intensifying ® = dconomic cooperation to the mutual
benefit of both States and fosteting their economic prosperity. It is illogic to
assume that the above goals could be aclueved by giving treaty protection or by
attrac#ng %.<0K =hast country “shell” companies which are unable to establish
the kind and ( D (1of activiges that they conduct in their own State. No State is
anxious to promise special guarantees, 13'E 5K and protections o Investors

which bring no benefit to its economy.

227. Concluding on this matter, the Tribunal is of the view that - mot
an “investor” K«the meaning of Asticle 1(1) of the BIT. This is 18 u osyf8cent
to oblige the 2' B- (Ko decline jurisdiction over the Claimant’s claims.

228. However, 6". i [0 the two jurisdictional requirements addressed in Secsion

neve ) () ) %$) )4 tAF A y P 1& m# ) 28 AR }«<9U: ¢ A ) CZ)BRCoHh<BA
0E3vaCHA{BaHly M ' AAG BRIA
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0 UThe only s<fso#Non a +19!° 9

VIILC.2 have been l/n Fhiy discussed du @g 3§ ¥%pkbccedings, the ,d6]A©2J¥ 1

(1... # «themfas 20\]for sake of completeness.

S U U  Kl«tde Clamant’s businesses in Slovakia an invesimeni?

y Blovakia which > “17 €1.ta the
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abovementioned # ", $ ( % /of a services contract with the host State for
0 docation and salvage of a Aancient vessel that sank off }° dMalaysian coast
two centuries ago, for lack of capual conuibuton, &, y! duration,
presence of ,ychksi. y r '1?%qommercial risks and absence of any sigiific. * 14

contsibution ( the economic development of the host State. 7

E% G ne of the most recent cases has further contributed to clarify ~ a (o twansacton
undertaken “weth 17..AXE',Jeb"Wm', Wais. DX M, iA67tn, XN| 90'#,:P, } 7,
sRrugeJd(lvo , fOwWBQiExvpawa oA $<,= ,# 01,PXy, u>@4,u8),d9;*, 2 h,
fepdM, qzK-Vx, HL 7,\, '"?R6, eX{ Ue-eth,.8 EiMizmtSecisioh F,
further clarified that an investment (" )/concluded between two ) * '/ uvXz,
IXQxb &'G , / principle.ow This ruling . sogtven in an ICSID dispute, -+/
this $sT,xHjU 8fithe % qthat the same rationale may be transposed ( 01'q
investrnent dis!u e different from an ICSID arbitration, the feature of which is
of being based on a gu Jgpem! T ]qtransaction deprived of any sign:ficant
economic activity in the host w 2q&%Elps is pr cise y the case of the dis!, e at

stake. A o Respondent did indeed rely also on such precedent?, and rightly so.

EHH°t] o€icEq kjl A-aexgmpleis givenby 1/ /  decision, 1 owhich an ICSID
E%» 1" sdeclined jurisdiction holding * )@ contract for * /%-1! /of +0

#oand e_Q et, , 0 < sSan(aclated services (engineering,

erection, maintenance, inspection, * $( 0 &' 0 &in | Und technical
assistance) was ! # phore than .5 , .although a p RA ansnd, as such, did

not amount to an investment.2¢! If the above complex contract did not qualify

asan 'a- ' m™qthisis ,2[KCtB gase for an assignment G H'ldel : as such

as theone giving 0s / qy ]1q (@B aqewd JA
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to assume that international law prohibits “wrong” judiciary decisions as such
and that the State becomes automatically responsible in international law if one

of its courts has made a decision which is (possibly) Oha:nihder municipal law.

250.  This is sufficient to conclude that the Claimant’s claims are 7 from meering the
prima face plausibility test. What intemational law prohibits 1s not a possible
error in law, but a system of justice which falls below a minimum standard so as
to lead to an ipevitable denial of justice. IMowever, {/ {Claimant did not dare to
assert that the Slovak judicial system belongs to such a category, which would be
obviously unsustasnable. And it was also scarcely convincing when it crimcized

\79%udicial decisions as wrong in municipal law

251. It has-been clarified during the proceedings that the impugned judiciary
decisions concerned all s creditors to the same degree, and were not
exclusix}ely pronounced towards or on request of the Claimant, nor were. they
meant to hagrm the Claimant alone. _«addition, the Respondent has
convincingly objected that other remedies were still available to the Claimant in
internal law in order to try to obtain revision of the judgment that it considered
prejudicial to its interest. The non-exhaustion of local remedies Cki > xBufficient
to exclude |0 iStates’ responsibility in international law for actons or omissions

of its judiciaty.

252.  In conclusion, the prima  test of a plausible treaty-claim is far from being
met. This inevitably implies '*‘m&ven in the (remote) case that .>Y Tribunal
would retain jurisdiction over the case, it would be highly unlikely that the
Claimant’s claims could successfully overcome the merits’ examination. In other
words, the -denial of jurisdiction leads to no substantial injustice to the

detriment of the Claimant.

253. Pursuant to Article 38 of tlie Uncitral Rules, the term “costs” includes the fees
and expenses of the Tribunal, i.e. those of its members and the costs of any
m/a,D(0cdquired by the Tribunal, here the transcription services. They also
include the costs for legal representation of the parties as clauned during the
proceedings :30X18XJ X UJ BIXI IXK"X ['+? ,XJ7 - . WGX M#MBIN$ X 1902PX= T %X
8DQEX F:Rs X (Artcle 38(e)).

254.  Artcle 38 of the Uncitral Rules a/<~cC jr4UTribunal to IVXN& X GNHX ;X @ (NA J)86X
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