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President: Judge Char'es N. Brower
Members of the ad hoc Committee: Mr Michael Hwang, SC

Mr David A.R. Williams, QC
Secretary of the Committee: Ms Martina Polasek

In Case No. ARB/02/14

BETWEEN: CDC GROUP PLC (“Claimant”)
Represented by:
Mr Stephen Jagusch
of the law firm Allen & Overy, as counsel
And
REPUBLIC OF THE SEYCHELLES (“Respondent”)
Represented by:
The Attorney-General
of the President s Office, as counsel

THE AD HOC COMMITTEE

After deliberation,

Makes the following Decision:

L The Procedural History

1. On April 5, 2004, the International Centre for Settlement of Investment Disputes (“ICSID
or the Centre”) received an application for annulment (“the Application”) dated March 30, 2004,
submitted by the Republic of the Seychelles (the “Applicant”) in regard to the Award rendered on
December 17, 2003 in ICSID Case No. ARB/02/14 (the “Award”). The Application was
registered by the Secretary-General of ICSID on April 30, 2004 and, on the same date, a noticc
of registration was dispatched to the parties.

2. The Application contained a request for the st:y of enforcement of the Award, made
under Article 52(5) of the ICSID Convention and Rule 54 of the ICSID Arbitration Rules. Under
Article 52(5) of the ICSID Convention, if the applicant for annulment requests a stay of

enforcement of the award in its application, enforcement is stayed provisionally until the ad hoc

2
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Committee rules on such request. Accordingly, together with the notice of registration, the
Secretary-General informed both parties of the provisional stay of the Award.

3. The ad hoc Committee was constituted on May 28, 2004, In accordance with ICSID
Arbitration Rule 54(1) and (4), the Committee must give priority to a request for the stay of
enforcement of the award and give each party an opportunity of presenting its observations.
Nevertheless, upon request by cither party, the Commiltee must, under ICSID Arbitration Rule
54(2), rule within 30 days of such request on whether or not the provisional stay of an award
should be continued. Unless the Committee decides to continue such stay, it is automatically

terminated upon expiry of the 30-day time limit.

4. By letter of June 14, 2004, CDC Group ple (the “Claimant” or “CDC”) filed such a
request under ICSID Arbitration Rule 54(2) and, by letier of June 185, 2004, the Applicant also
invoked Arbitration Rule 54(2). The Committee thereuron became obligated to rule by July 14,
2004 whether or not the provisional stay was to be continued, otherwise the stay would

automatically lapse.

5. In accordance with ICSID Arbitration Rule 54(4), by letter of June 15, 2004, the
Committee invited both parties to submit, by June 21, 2004, any further observations on the
qucstion of the continuation of the stay, in addition to those submitted by the Applicant in its
Application and accompanying affidavits and in the parties’ respective letters of June 14 and 15,

2004. Both parties submitted such writlen observations within the time limit prescribed by the
Committee.

6. In their observations, both parties stated that the Sommittee could decide the question of
the continuation of the stay on the basis of their respective written submissions filed through
June 21, 2004. On the occasion of the first session of the Committee with the parties held by

telephone conference on July 8, 2004, the members of the Committee addrcssed questions to the
parties on the issue of the stay.

7. Having considered the parties’ responses to tiose questions, the parties’ respective
submissions, and after deliberations, the Committee decides as follows:
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I.  The Standards to be Applied

8. The sources of the Committec’s authority to grant a stay of enforcement, or to continue
one already in place, pending its disposition of an applization for annulment is found in Articic
52(5) of the ICSID Convention and Rule 54 of the ICSIT Arbitration Rules.

The former provides:

The Committee may, if it considers that the circumstances so require, stay
enforcement of the award pending its decision. If the applicant requests a stay of
enforcement of the award in his application. enforcement shall be stayed
provisionally until the Commitee rules on such rcquest.’

The latter stipulates in relevant part:

(1) The party applying for the . . . annuiment of an award may in its application,
and either party may at any time before the fin:il disposition of the application,
request a stay in the enforcement of part or all of the award to which the
application relates. The . .. Committee shall givs priorily to the consideration of
such a request.

(2) If an application for the . . . annulment of an award contains a request for a
stay of its enforcement, the Secretary-General shall, together with the notice of
registration, inform both parties of the provision:! stay of the award. As soon as
the .. . Committee is constituted it shall, if either party requests, rule within 30
days on whether such stay should be continued; unless it decides 1o continue the
stay, it shall automatically be terminated,

(3) If a stay of enforcement has been grantes| pursuant to paragraph (1) or
continued pursuant to paragraph (2), the . . . Coramittee may at any time modify
or terminate the stay at the request of either party. All stays shall automatically
terminate on the date on which 2 final decision is rendered on the application,
except that a Committee granting the partial annulment of an award may order the
temporary stay of enforcement of the unamnulled portion in order to give either
party an opportunity to request any new Tribunal constituted pursuant to Article
52(6) of the Convention to grant a stay pursuant 1o Rule 55(3).

(4) A reques! pursuant to paragraph (1), (2) (second sentence) or (3) shall specify
the circumstances that require the stay or its modification or termination. A
request shall only be granted after the Tribunal or Committee has given each party
an opportunily of presenting its observations.

' ICSID Coavention, art. §2(5).
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(5) The Secretary-Gencral shall promptly notify both parties of the stay of
enforcement of any award and of the modification or termination of such a stay,
which shall become cffective on the date on which he dispatches such
notification.2

Neither provision, it is evident, sets forth criteria against which to assess whether or not to grant
a stay or to continue one already in effect. As Professor Christoph Schreuer notes in his eminent

wreatise on ICSID, “neither provision gives any indication of the kind of circumstanccs that may
require a stay.” The absence of any suggestion in that treatise that the volumes of JCSID:
Analysis of Documents Concerning the Origin and Formulation of the Convention (1968)
(“ICSID History”) provide enlightenment on the point tends 1o confirm the suspicion that they do

not.* The official Notes to Rule 54 likewise say nothing on the subject.’

9. Against this total absence of guidelines, it is small wonder that in the few cases to date in
which a stay has been in issue a number of arguments ar2 known to have been made both for and
against the issuance or continuation of same. They incluie the following:

J problems in recovering payments made ir. compliance with the award should it be
annulled;

] a possible dilatory motive underlying the application for annulment;

° the prospect of a prompt enforcement of the award if it is upheld, including
enforcement that is unimpeded by problems arising from immunity from
execution;

. the granting of a security by the party seeking the stay;

] a possible ireparable injury to the award debtor in case of immediate
enforcement;

}JCSID Rules of Procedure for Arbitration Proceedings, rule 54.
> CHRISTOPH H. SCHREUER, THE ICSID CONVENTION: A COMMENTARY 1056 (2001). -

‘ See id. at 1056-58; ICSID, DOCUMENTS CONCERNING THE ORIGIN AND THE FORMULATION OF THE CONVENTION,
voL. II (1968).

> See Notes to ICSID Arbitration Rule 54, in 1 ICSID Rep. 115 (1992).
5
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. a prima facie case for the party seeking armulment.®
IlII.  The Partics’ Contcntions

10.  Not surprisingly, some of these arguments form “he basis of the Seychelles’ position that
the automatic stay already in effect should be extended and also underpin the Claimant’s

resistance 1o such extension.

11.  Specifically, the Seychelles presents four “circumstances that require the stay,” as

follows:

(1) its own “strong belief that the Award will be aanulled”;

(2) apparently expanding on (1) above, the asserted fact that the Sole Arbitrator
who issued the challenged Award had indicated during the proceedings his
intention, which he then did not carry out, to reduce the Award, which was in the
full amount of two guarantees, by some amount reflecting “damages suffered by
the Repubtic [of the Seychelles]™;

(3) its assertion that enforcement of the Award at this time “would lead to
catastrophic consequences on its ability to conduct its affairs,” given that it “is
facing a severe foreign exchange crisis” that has “its links to the failure of the

project” which was the subject of the larger of the two guarantees on which the
Award was based; and

(4) the difficulties it “would have to encounter in recovering payment made in
compliance with the award, should it be annulled ™’

In opposition, the Award-creditor argues vigorously that:
(1) the Application has “little or no prospect of success™;

(2) “further delay by the Republic in honouring its legal ohligations to CDC ...
may prejudice the ability of CDC to enforce the Award™; and

§ See SCHREUER, supra note 3, at 1056-57 (listing circumstances the ad koc Committees considered in Amco v,
Indonesia, Decision on Annulment, 16 May 1986, 1 ICSID REP. 512 (1993) (“AMCO I), see¢ note 14, infra, MINE
v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID RgP. 79 (1997) and MINE v. Guinea, Interim QOrder
No. 1 on Guinea's Application for Stay of Enforcement of the Award, August 12, 1988, 4 ICSID Rep. 111 (1997),
see note 18, infrq, in determining the parties’ requests regarding a stay pending annulment proceedings). Professor
Schrever could not consider arguments made in AMCO /1, see not: 15, infra, as the AMCQ If Committee's Order

and Decision have never been published, or in Wena v. Egypt, see note 19, infra, which at the time of publication of
the weatise in 2001 had not yet been decided.

7 Application at 4-6.
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(3) the Application is nothing more than *an abtise of process,” a “cynical attempt

... 10 further delay meeting its clear and unequivocal obligations.”®
In conclusion, however, CDC suggests that the stay might be continued if the Award-debtor
would either pay “the sums owing under the Award . . . into a bank account controlied by ICSID
pending determination of the Application” or provide “‘an on-demand guarantee from a leading
bank” to the same extent.’

IV.  The Committee’s Decision
12. The Committee addresses these arguments of the: Parties seriatim.

13. First of all, the Committee does not believe it appropriate to indulge at this preliminary
juncture in any consideration whatsoever of the merits of the Application. While some national
jurisdictions require as a basis for injunctivc orders, conservatory measures or stays that the
underlying substantive application meet some standard of probability of success, until now this
has not been required in interational proceedings. As previously noted, there is no hint in the
ICSID Convention, the /CSID History, the ICSID Arbitration Rules or the Notes thereto that a
stay request should import any consideration of the underlying merits. Article 41 of the Statute
of the International Court of Justice similarly provides only that the power of the Court exists to
indicatc provisional measures “to preserve the respective rights of eithcr party” “if it considers
that circumstances so require.” Research reveals no decision or order of that Court to the effect
that an applicant for provisional measures must show any probability of prevailing on the
underlying merits of the case. Likewise Article 26(1) of the Rules of thc Iran-United States
Claims Tribunal, which authorizes the Tribunal to “take any interim measures it deems necessary
in respect of the subject-matter of the dispute,” has never been applied by the Tribunal so as to
impose a merits test. As one authoritative commentaior on Tribunal procedures has observed,
“[tlhere is . . . no general requirement of likelihood of success, on the merits, as required under
several legal systems, including U.S. law.”'® The recent work of the Working Group on

* Claimant’s letter to the ad hoc Committee dated 14 June 2004 at - -2,
9
Id. at 4.

 JACOMUN J. VAN HOF, COMMENTARY OF THE UNCITRAL ARB! RATION RULES: THE APPLICATION BY TIE IRAN-

US Ciams TRIBUNAL 190 (1991). Cf MATTI PELLONPAA & DAVID D. CARON, THE UNCITRAL ARBITRATION

RULES AS INTERPRETED AND APPLIED: SELECTED PROBLEMS IN ‘(1€ LIGHT OF THE PRACTICE OF THE IRAN-UNITED

STATES CLAMS TRIBUNAL 442 (1994) (stating that “[a]lthough at the stage of interim measures an arbitral tribunal
7
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Arbitration of the United Nations Commission on International Trade Law (“UNCITRAL”) in
preparing a new Draft Article 17 of the UNCITRAL Model Law on Intemational Commercial
Arbitration suggests that a trend towards requiring a shcwing on the merits may be developing.
In its most recent form Draft Article 17(3)(b) requires that:

The party requesting the interim measure of protection shall satisfy the arbitral

tribunal that . . . [tlhere is a reasonable possibility that the requesting party will

succeed on the merits, ., , 1!
Leaving to one side the fact that the Working Group has not yet completed its work, however, it
is clear that a “reasonable possibility” of success is markedly less than a “probability.” In
addition, an important motivation for inserting any such requirement in the Mode! Law would
scem to be to enhance the chances that a municipal court will be persuaded to enforce an award
of interim mcasures,'? a consideration that is absent here given that under the ICSID Convention
the stay automatically is effective for municipal enfircement purposes.’” The Committee
considers that given the very special nature of ICSID anaulment proceedings it should rest with
the international practice that has been broadly accepted 1o date.

14. Tt should be remarked that, so far as is known, 10 other ICSID ad hoc Committee has
dealt with the merits of an application for annulment in addressing the issue of a stay. In only

five cases has a stay been requested. There is no publishied order as regards two cases, Amco v.

should not be overly concerned with the merits of the case, & party whose case is clearly without merit should not be
granted a request for interim measures™).

"' Report of the Working Group on Arbitration on the Work of it; Fordieth Session (New York, 23-27 February
2004), UNCITRAL, 37th Sess., at 18, U.N. Doc. A/CN.9/547 (2004

" See Settlement of Commercial Disputes; Preparation of Uniform Provisions on Interim Measures of Protection;
Note by the Secretariat, UNCITRAL Working Group II (Arbitraticn and Conciliation), 36th Sess., at 5, 12, U.N,
Doc. A/CN.9/WG.TI/WP,119 (2002) (noting that the results of the survey regarding “interim measures of protection
under domestic law,” which formed the basis of an earlier version »f Draft Atticle 17, indicated that “many laws
establish a number of prerequisites for the issuance of interim Tneasurcs by courts in support of arbitration”
including “in most jurisdictions, that there is a likelihood of the upplizant succeeding on the merits of the underlying
casc”).

" It would seem that enforcement by a national court pursuant to Arlicle 54 of the ICSID Convention could not take

place where cnforcement has been stayed under the Convention, in light of Asticle 53(1) of the Convention, which
in its second sentence provides:

Each party shall abidc by and comply with the terms of the award except to the extent that
enforcement shall have been stayed pursuant to the relevant srovisions of this Convention.

8
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Indonesia (1985) (“AMCO I")'* and Amco v. Indonesia (1992) (“AMCO II")," although
something of them is known through references in later rulings and commentary.' In a third,
stay proceedings ultimately were resolved by agreement; hence no ruling was made.'” The
remaining two cases, MINE v. Guinea (“MINE™)'® and Wena Hotels v. Egypt (“Wena”)," resulted
in published orders. In Wena there is reflected no consideration whatsoever of the merits of the
annulment application, or even of any argument by citt er party addressed thereto.”® Only the
MINE case mentions the merits. There, as the ad hoc Committee’s decision records, the award-
creditor argued that “a party seeking a stay . . . must shovws that the award is so tainted by a defect
that it is likely that it will be set aside””’ Apparently the award-creditor relied for this
proposition on 2 single authority, not fully cited in the «4 hoc Committee’s decision, which the
Committee addressed only to the extent of agreeing that “a request for a stay made for dilatory
reasons only is not a proper basis for a stay,”? The Coramittee then adjudged that Guinea was

not being dilatory, and indeed that the request for continuation of the stay was “a justified

" Amco Asia Corporation and others v. the Republic of Indonesia, Case No. ARB/81/1, Order staying ¢nforcement
of the Award, May 17, 1985 (unpublished) (“4MCO I ").

' Amco Asia Corporation and others v. the Republic of Indonesis, Case No. ARB/81/1, Decision rcjccdng the
parties’ applications for aunulment of the Award and annulling the decision on supplemental decisions and
rectification, Dec. 17, 1992 (unpublished) (“AMCO Ir™),

¢ See, e.g, Ameco Asia Corporation and others v. the Republic of Indonesia, Case No, ARB/81/1, Decision on
Annulment, 16 May 1986, 1 ICSID REP. 509, 513 (1993) (refer-ing to the Order of May 17, 1985 staying
enforcement of the Award in AMCO I); Paul D. Friedland, Provisiona| Measures in ICSID Arbitration, 2 ARB. INT'L
335, 349-50 (1986) (partially roproducing the Order of May 17, 1984 staying enforcement of the Award in AMCO
1), Paul D. Friedlaud, Stay of Enforcement of the Arbitral Award Fending ICSID Annulment Proceedings, in 1Al
INTERNATIONAL ARBITRATION SERIES NO. 1, ANNULMENT OF ICSID AwarDs 177 (E. Gaillard and Y. Banifatemi,
eds. 2004) (referring to the relevant orders in AMCO [ and AMCC II}; SCHREUER, supra note 3, at 1059 n.597
(veferring to the “[a]pperent(]” issuance by the AMCO I/ Committce of & stay of the Award) (citing Jan Paulsson,
ICSID s achievements and prospects, 1CSID REV.-FOREIGN INV. L.J. 380, 391 (1991)).

" Sce Southern Pacific Propertics (Middle Eust) Limited ("SPP™) v. Arab Republic of Egypt, Case No. ARB/84/3,
Order of Mar. 9, 1993 taking note of the discontinuance (unpublished) (proceedings discontinued after settlement).
See W. Laurence Craig, The Final Chapter in the Pyramids Case: Discounting an ICSID Award for Annulment
Risk, ICSTD ReV.-FOREIGN INv, L.J. 264, 285 (1993) (reporting that the parties agrecd that Egypt would post a bank
guarantee, and in return, SPP would forego its right to seek enforcemerit pending annulment proceedings).

** Maritime International Nominees Establishment (“MINE”") v. Republic of Guinea, Case No. ARB/84/4, Interim
Order No. 1 on Guinca’s Application for Stay of Entorcement of the Award, August 12, 1988, 4 ICSID Rep. 111
(1997) (“MINE™).

** Wena Hotels Limited v. Arab Republic of Egypt, Case No. ARB/98/4, Procedural Order No. 1 of the ad koc
Cowmittee Concerning the Continuation of the Stay of Enforcement of the Award, MEALEY 'S INT'L ARB. REP., Oct.
2003, 33.4 (“Wena").

2 See id

A MINE v. Guinea, supra nate 18, at 9 16.
“ 1d. at 94 16-17.
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"3 In then proceeding to state that Guinea's

exercise of its procedural rights of defense.
application for annulment, “if proved, would indeed justify annulment,”** the Committee did no
more than confirm, in effect, that said application complied with the applicsble pleading
requirements (as indeed the Secrctary-General’s registration of said application pursuant to

ICSID Arbitrution Rule SO necessarily had attested).

15.  While parties are in no way to be criticized for rufetring to the merits of the underlying
Application, the ad hoc Committee concludes, on the basis of the foregoing, that its

disinclination to enter into the merits at this stage is indeed the correct course.

16.  The second basis of the Seychelles’ request for continuation of the stay, namely the
“catastrophic consequences” that it avers would follosv from curent payment (presumably
whether through coerced enforcement or otherwise), requ res some explanation to be understood
in its full context. The arbitration leading to the Award sought to collect on two guarantees
issued by the Seychelles, the first of which, in the amount of GBF 450,000, was in the event not
contested by the Seychelles, which offered no defense and effectively has admitted the
obligation. The second, however, in the amount of GRHP 1,800,000, covered a failed power
project, the Victoria A Power Station Project, and was hotly contested by the Seychelles. The
Award granted both amounts in full, but in a single, combined amount, plus interest, legal costs
and the arbitration costs. It is 1o be noted that the Scychelles has invoked its right to an
automatic stay as regards the entire Award, thus also including so much of it as is attributable to
the first, uncontested guarantce, and that CDC, by the sams token, has stated that it would accept
continuation of that stay were it to be fully secured.

17. In support of its request for continuation of the stay, the Seychelles has submitted a short,
conclusory affidavit of Hans Patrick David Aglae, Acting Principal Secretary of the Ministry of
Finance, thc complete relevant text of which is as follows: |

[ state that to comply with an Award, which the Republic is of the view would be

annulled, at a time The Republic is facing a severe foreign exchange crisis having
its links to the failure of the Victoria A Power Station Project on the Island of

B1d atq17.
“1d a9 18,

10
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Mahé, Seychelles, would lead to catastrophic consequences on its ability to
conduct its affairs,?’

That appears to track the submission of Guinea in MINE, which asserted that:

Any seizure of assets by MINE would cause Ciuinea jrreparable injury even if
they were eventually returned to Guinea after a decision annulling the Award. . . .
[Elven a temporary freeze or seizure of Guinea's bank accounts or other assets
would be a financial and irreparable catastrophe for the country. . . 2

The MINE ad hoc Committee summarized this statement and evaluated it as follows:

In its written as well as its oral submissions (Guinea has pleaded its strained

foreign exchange resources as a “circumstance™ requiring 2 continuation of the

provisional stay of cnforcement. Poverty as such is not a circumstance justifying

a stay any more than it would justify non-paymecnt of an award. The criterion is,

rather, whether termination of the stay weuld have what Guinea calls

“catastrophic” immediate and irreversible consequences for its ability to conduct

its aflairs.”’
The ad hoc Committee there also noted, however, that “|t]he parties have submitted conflicting
evaluations of the significance for this purpose of the amount of the Award and accrued interest
(on the necessary assumption that it would be promptly p:id).”*® In the present case, by contrast,
neither party has addressed the “catastrophic consequences” issue beyond the single sentence
contributed by the Acting Principal Secretary of the Seychelles’ Ministry of Finance. The
Committee has been offered nothing by way of data or more specific information in support of
the Seychelles’ position. CDC has elected not to contest the point. Instead, it invites the
Committee to infer from such allegation that “it would nct be unreasonable to fear that there is a
risk that the Republic is on the verge of financial collapse.” with consequent reduction in CDC’s
ability effectively to enfarce the Award.”® In other words, it is argued that the distressed financial
condition of the Seychelles militates against continning vhe stay. Thus, while the Seychelles’

showing on this point is entirely conclusory, in the absence of it being contested by CDC the ad

* Aglac Affidavit, Application, at§ 2,

* MINE v. Guinea, supra note 18, at §f 12-13.

7 ary27.

Bra

¥ Claimant’s letter to the ad hoc Committee dated 14 June 2004 at 3,
11
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hoc Committee is disinclined to disregard, discount cr reject it. This in tumn is a factor

potentially favoring a stay.

18.  The third point advanced by the Seychelles, namely that it could experience difficulty in
recovering payment from CDC in the event that successfil enforcement, or payment, is followed
by annulment of the Award, is not supported by specific allegations that would give rise to a
particularized fear that CDC would not, or could not, refum the Award amount it might receive
should the Application be successful. A well-founded fcar that amounts paid over would
effectively disappear was a factor in both Wena and MINE, The Wena ad hoc Committee
recorded as follows:

There is no disagreement between the parties that Wena Hotels Limited i‘s

currently reduced to a “shell” company, almost entirely without asscts, and that it

is controlled by a single individual. In the view of the Committee, these

circumstances are persuasive for justifying in principle a continuation of the stay,

since they raise the prospect that, in the event the Award is enforcefi and

nonetheless annulled by the Committee, it could become impossible, or in any

event very difficult, for the Arab Republic of Egyyt to recover the sums received
by Wena Hotcls Limited as a result of such enforce nent.*®

Very similarly, in MINE it was stated by Guinea that “MINE is a corporation controlled by a
single individual who would be able to thwart any recoupment by Guinez of assets seized by
MINE by transferring those assets out of MINE.”! Thus while the prospect that funds will not
be recouped at all, or even with difficulty, would be a factor weighing in favor of a stay, where
the expressed concern of the award-debtor, unlike in‘the cases cited above, is not supported by
any more specific information, it may be given minimal veight. It may be questioned whether
indeed any weight should be attributed to such concern in the instant case, given that CDC, far

* Wena Hotels v. Egypt, supra note 19, at § 7(a).

» MINE v. Guinea, supra note 18, a1 § 14. Tt appears possible that ths Committees in both AMCO J, see note 14,
supra, and AMCO II, see note 15, supra, were influenced by a similar factor, There Indonesia, in arguing against
jurisdiction, alleged that the “true controller” of the local company, PT Amco, was not Amco Asia, an American
corporation, as had been asserted by the claimant, but rather a “Mr Tan, a Dutch citizen residing in Hong Kong”
who controlled Amco Asia “through Pan American, a Hong Kong con pany of which said Mr Tan was the sole or
the main shareholder.” Amco v. Indoncsia, Decision on Jurisdiction, 25 September 1983, 1 ICSID REP. 389, 306
(1993). See also Amco v. Indonesia, Decision on Request for Provisional Measures, 9 December 1983, 1 ICSID
KEP. 410 (Indonesia refcrring to Mr. Tan as “the controlling sharehold:r of Claimants™). It has been reported that

the AMCO I ad hoc Comymittee considered, as one of the factors for granting the continuation of the stay, the fact
that the party secking annulment “may apprehend, with or without justification, that an award once paid may prove
not to be recoverable should such award be eventually annulled.” Fried/ind (1986), supra note 16, at 349,

12
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frorn being a “shell” or a mobile individual, is an established, well-known entity engaged in
financing development projects around the world which, as the text of the Award indicates, had
had a relationship with the Seychelles for some period of time.? The Committee thus has no
basis on which to conclude that there is here present a “risk of frustration of recoupment,” to use
the words of the MINE ad hoc Commitiee, that should materially affect its decision.™

19.  Thus a continuation of the present stay necessarily must be founded on the unchallenged
forecast of “catastrophic consequences” to the Seychelles following payment or enforcement of
the Award at this time. This in tum, however, also brings to the fore CDC’s concern that a
continued stay of enforcement will prejudice its prospects of collecting on the Award should the
Application fail, and hence its proposal that a stay, if granted, be conditioned on the provision of
security. CDC’s request is well supported by ICSID precedent, inasmuch as three of the four
grants of stays of the type sought here were indeed conditioned on the award-debtors fully
securing the award-creditors.** Of the cases discussed ahove, only MINE declined to imposc a
requirement of security. The precise reasoning of the Committees in AMCO I and I7 is not
available, as the decisions and orders are not published. In Wenma the Committee remarked
simply that “it seems fair and just . . . that the continuation of the stay be counter-balanced by
requining the posting of security for the performance of th: Award in the event the application is
denied.”> The MINE Committee, however, came to the contrary conclusion:

Regardless of its power to do so, the present Comirrittee remains unconvinced that

Guinea should be required to provide a bank guararitee in return for a continuation

of the provisional stay of enforcement of the Award. To require such a guarantee

would, in addition to involving what might turn out to be very heavy expenditure

for the fews of the guarantecing bank and possibly making it necessary to freeze

the amount of the Award and the interest accruing (hereon, place MINE in a much

more favourable position than it enjoys at the present time and also in a more
favourable position than it enjayed prior to the provisional stay. The Committee

32_ See, e.g., the Award at paragraphs 35 and 40, noting that Mr. Morin, “an electrical engin¢cr, who is the managing
director of PUC [which contracted for the failed project],” in testifying for the Seychelles “gave evidence of other

earlier projects in which the Republic and CDC had becn involved, ticluding the Reef Hotel in which they were
partners.”

* MINE v. Guinea, supra note 18, at § 28.
* See generally Friediand (2004), supra note 16,
¥ Wena Hotels v. Egypt, supra note 19, at § 7(b).
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does not feel that such a one-sided change in the relative position of the parties is

justified.
The reference to MINE being potentiall& placed “in a much more favourable position” by
security can only refer to the fact that absent such security enforcement proceedings would at all
times depend on MINE being able to overcome any defense of sovereign immunity interposed by
Guinea, which defense is preserved by Article 55 of the ICSID Convention.’” That analysis,
however, is directly in conflict with the same Committec’s rejection of MINE’s concern that
during the period of a continued stay Guinea might “move its assets to avoid honoring its just
debts,”*® a rejection expressly premised on the fact that while the Convention prescrves
sovereign immunity it expressly obligates an award-debtor nonetheless to pay the award and, in
default of meeting such obligation, subjects the defaulting state to the jurisdiction of the
International Court of Justice.*

20.  This Commitice thus concludes that it is apprcpriate to continuc the current stay as
requested, conditioned, however, on the timely provision of adequate security. In doing so it
finds the equities to have been well summcd up by Professor Christoph Schreuer:

The requirement of a performance bond by the party seeking annulment has much
to commend itself. Until an award is annulled, the award debtor must be
presumed to be under an obligation to pay eventually. The award creditor’s
annulment risk may be suitably offset by a reduction of his cnforcement risk. The
award debtor does not incur any additional risk if the stay of enforcement is
conditioned on a security and does not have to warry about recouping payments
made under the award in case the annulment is granted. The guarantee will only
operate if annulment is rejected and the awa:d becomes final. Resisting

** MINE v. Guinea, supra note 18, at § 22.

¥ Article 55 of the Convention provides that “[njothing in Asticle S4 shall be construed as derogating from the law
in force in any Contracting State relating to immunity of that State or cf any forcign State fom execution,”

Y MINE v. Guinea, supra gote 18, a1 § 23,

** See id. at §{ 24-25 (noting that “State immunity may well afford a jegal defense to forcible execution, but it
provides neither argumont nor excuse for failing to comply with an #'vard” and that “[njon-compliance by a State”
“will attract its own sanctions” including those under “Article 27 and 64 of the Convention™). Asticle 27(1) of the
ICSID Convention provides that “{njo Contracting State shall give diplomatic protection, or bring an internationa}
claim, in respect of a dispute which one of its narionals and another Coatracting State shall have consented to submit
ot shall have submitted to arbitration under this Convention, unless such ather Contracting State shall havc failed to
abide by and comply with the award rendered in such dispute.” Article 64 of the ICSID Convention provides that
“[ajny dispute arising between Contracting States concerning the interpretation or application of this Convention
which is not settled by negotiation shall be referred to the International Court of Justice by the upplication of any
pasty 10 such dispute, unless the States concerned agree 10 another mettod of settlement.”
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enforcement of an award that has become final after annulment is rejected through
immunity or otherwise is not a legitimate positicn that deserves protection.

A practice that would make a stay of enforcement conditional upon the posting of

a security for the award's eventual performanc: would serve a dual purpose. It

would facilitate enforcement. But it may also serve as a possible deterrent to

requests for annulment that are motivated primarily by a desire to delay and,

possibly, to avoid compliance. Any improvement of the effectiveness and

cfficiency of ICSID’s dispute settlement system will ultimately further the

Convention's goal of furthering co-operation for international development.*’
21. As a final point, the Committee notes that there has been no showing that the Seychelles
is in financial crisis to the point of not being able to provide the required guarantee. It of course
must be on a leading international bank (with no principal establishment in either the Republic of
Seychelles or the United Kingdom) and cover alt amounts that would be due under the Award at
such time as the guarantee would be paid, should it in fact be required to be paid in the future,
The amounts awarded are GBP 1,771,096.75 in princ.pal; GBP 672,915.45 in interest until
August 25, 2003; further interest of GBP 611 per day f-om August 25, 2003 to December 17,
2003; further interest in accordance with the underlying instruments until the date of payment of
the principal amounts; GBP 100,000 in legal fees and costs; and US$ 40,000 in arbitration costs.

The guarantee would become due upon rejection of the Application, should that occur.

22.  While the Acting Principal Secretary of the Ministry of Finance of the Republic of
Seychelles has addressed the possible consequences of current payment of the Award itself,
nothing has been said regarding the ability to finance thc necessary guarantee fee. In this regard
it is noted that the Republic recently has ransferred US$ 100,000 to ICSID pursuant to
Administrative and Financial Regulation 14(3)(e) as the initial deposit to secure the costs of this
procecding. In addition, of course, it should be recognized that the automatic stay invoked by
the Seychelles, which is now continued, precludes current enforcement even of the Seychelles’
admitted debt of GBP 450,000 (plus associated interest) on the first guarantee issued to CDC, an
amount which, absent the stay being continued also as to it, the Seychelles would be immediately
obligated to pay and as to which it would be subject potentially to coercive enforcement
measures With all their attendani consequences. Considering all of the circumstances, therefore,

continuation of the complete stay of the Award on condition of the posting of full security

“ SCHREVER, supra note 3, at 1060,
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maximally protects the legitimate interests of both Parties to this proceeding while placing on the
Seychelles a lesser burden than it otherwise legitimately could be confronting.

V. The Committee’s Order

23. THEREFORE THE AD HOC COMMITTEE UNANIMOUSLY ORDERS AS
FOLLOWS: A

Enforcement of the Award of Decernber 17, 2003 in “his matter is, and shall continue to be,
stayed until the date on which the ad hoc Commitiee issues its Decision on the pending
Application for Annulment submitted by the Republic of Seychelles, PROVIDED, HOWEVER,
that within sixty (60) days of the date of this Decision and Order the Republic of Seychelles
furnishes an unconditional and irrevocable lefter of guarantee issued by a leading international
bank (with no principal establishment in either the epublic of Seychelles or the United
Kingdom) for alt amounts which may be due under said Award at such time as the said letter of
guarantee is drawn down, should that occur. Said letter of guarantee may be drawn down
entircly by CDC Group ple if and when the aforesaid Application is denied in its entirety. In the
event the said Application is accepted only in part, the letter of guarantee may be drawn down by
CDC Group ple to the extent of the unannulled part of the Award, subject to any further stay
granted by the Committee under ICSID Arbitration Ruls 54(3) or by a new Arbitral Tribunal
under ICSID Arbitration Rule 55(3). Such letter of guarantee must be approved by the President
of the Committee (in consultation with the other members of the Commiittee) and therefore it
must be submitted within no more than forty (40) days of the date of this Decision and Order to
the Committee and to CDC Group plc for the Committee’s consideration and for any couunent
CDC Group plc may wish to make on it.

This Decision and Order are adopted unanimously by the (Committee and signed on its behalf by
its President.

Uhodto . Bromme—

Charles N. Brower
President of the Committee
Washington, D.C. July 14, 2004
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