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DECISION

Summary of the Case

This case concerns a claim brought by Corn Products International, Inc.
{“CPI”), a corporation incorporated in Delaware and thus a United States
company for the purposes of the North American Free Trade Agreement (“the
NAFTA”), against the United Mexican States (“Mexico”). The claim is for
alleged violations of Chapter X1 of the NAFTA and is brought pursuant to
Article 2 of the Arbitration '(Add;tional Facility) Rules of the International
Centre for the Settlement of Investment Disputes (“ICSID”). The principal

steps in the proceedings are recounted in Part II of the Decision.

CPI is a major manuf&tﬁrer of High Fructose Corn Syrup (“HFCS”), a
sweetener made from yellow corn and used, inter alia, as a sweetener in soft
drinks. Following the entry irito force of the NAFTA, CPI, through its
wholly owned subsidiary, a Mexican company now known as Corn Products
Ingredientes (“CPIng”), engaged-in the large scale production of HFCS in

Mexico, most of which was supplied to the Mexican soft drinks industry,

where it competed with sweeteners made from cane sugar.

In December 2001 the Mexican Federal Congress adopted legislation
amending the provisions for the Impuesto Especial Sobre Produccién y
Servicios (“IEPS”), an excise tax. The effect was to impose a tax of 20% on

any drink which used a sweetener not made from cane sugar. The factual



background to the case is summarised in greater detail in Part III of the

Decision.

CPI claimed that the effect of the tax was immediately to cause those soft
drink bottlers which were its customers to switch from HFCS to sugar cane
sweeteners, thereby destroying its market. It was obliged to close one of its
plants and significantly to reduce its overall production in Mexico, although
sales recovered in 2004_ The
tax (to which the Tribunal will refer for convenience as the “HFCS tax™) was

repealed in December 2006 with effect from 1 January 2007.

CPI commenced proceedings under Chapter XI of the NAFTA, claiming that
Mexico’s action in imposing the tax violated the following provisions of the

NAFTA:-

Article 1102, which requires each State Party to the NAFTA to accord
to investors of another State Party and their investments treatment no
less favourable than that which it accords to its own investors and their
investments. CPI maintained that cane sugar producers and HFCS
producers were in like circumstances and that the tax was designed to
favour the predominantly Mexican-owned sugar producers at the

expense of the HFCS producers who were foreign-owned,;

Article 1106, which deals with performance requirements. CPI

maintained that the effect of the tax was to condition the receipt of an



advantage — exemption from paying the tax — on the use of Mexican

produced cane sugar;

Article 1110, on the ground that the tax was a measure tantamount to

expropriation of CPI’s investment.

Mexico maintained that the HFCS tax was a countermeasure taken in
response to prior violation of the NAFTA by the United States of America.
Mexico submitted that the United States restricted exports of Mexican sugar
to the United States in violation of the transitional provisions in the NAFTA
for silgar exports and blocked the operation of the inter-State dispute
settlement mechanism under Chapter XX of the NAFTA, with the result that
Mexico was unable to obtain a ruling under Chapter XX regarding the
iﬁéo'mpatibility of the United States measures with its NAFTA obligations.
Mexico contended that, in accordance with the principles of international law
regarding’ State responsibility, the status of the HFCS tax as a countermeasure
precluded its wrongfulness vis-a-vis the United States and that CPI, as an

investor of United States nationality, could not enjoy rights under the NAFTA

greater than those of the United States.

While Mexico thus argued that the status of the HFCS tax as a
countermeasure was a complete defence to CPI's claims, it also contended
that, quite apart from the issue of countermeasures, CPI had failed to establish
a breach of any of the Chapter XI provisions on which it relied. The Parties’

submissions are reviewed in greater detail in Part I'V of the Decision.



10.

11.

The Tribunal considers that the questions whether the HFCS tax was a
countermeasure and whether, if so, that provides an answer to CPI’s claims
arise only if the Tribunal first finds that, in the absence of a countermeasures
defence, CPI would succeed under one or more of the three provisions on
which it relies (see Part V of the Decision). Accordingly, the Decision first
considers whether — setting aside the issue of countermeasures — CPI would

succeed under Articles 1106, 1110 or 1102.

In Part VI, the Tribunal examines the claim under Article 1106 and
concludes that CPI has failed to establish that the HFCS tax falls within either
Article 1106(1) or (3). In the Tribunal’s view, the HFCS tax is not a

performance requirement and cannot give rise to liability under Article 1106.

In Part VII of the Decision, the Tribunal examines the expropriation claim
under Article 1110. The Tribunal considers that CPI has failed to make out
its claim under this provision. While it accepts that the imposition of the
HECS tax caused CPI losses during the period 2002-2004, it does not
consider that the imposition of the tax rose to the level of an expropriation or

a measure tantamount to an expropriation within the meaning of Article 1110.

The Tribunal then turns, in Part VIII of the Decision, to the claim under
Article 1102. It concludes that Mexico failed to accord CPI, and its
investment, treatment no less favourable than that it accorded to its own
investors in like circumstances, namely the Mexican sugar producers who

were competing for the market in sweeteners for soft drinks. Accordingly,



12.

13.

14.

unless Mexico can succeed in its countermeasures argument, there has been a

violation of Article 1102.

Whether Mexico can succeed in its countermeasures defence is considered in
Part IX of the Decision. For the reasons there given the Tribunal has
concluded that this defence fails. The Tribunal considers that, even if the
doctrine of countermeasures can operate so as to exclude the wrongfulness of
an act as between the States paﬁy.to the NAFTA (on which the Tribunal
expresses no opinion), it does not have this effect in Chapter XI proceedings

where the claimant is an investor. -

Accordingly, the Tribunal concludes (at Part X of the Decision) that Mexico
has violated Article 1102 of the NAFTA. The amount of compensation due
in respect of this violation will be considered in the next phas'e::io'f the
proceedings. CPI's other claims, under NAFTA Articles 1106 and 1110, are
dismissed. The decision of the Tribunal is unanimous but Professor
Lowenfeld appends a Separate Opinion regarding the reasoning of the

Tribunal with respect to the issue of countermeasures.

The Tribunal wishes to express its gratitude to the Parties. and their counsel
for the very thorough submissions made on all aspects of the claim. The

Tribunal has found them very helpful.
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15.

16.

The Proceedings

The Claimant in the present case, Corn Products International, Inc. (“CPI”™), is
a corporation organized under the laws of the State of Delaware. The
Respondent is the United Mexican States (“Mexico”). On 28 January 2003,
CPI served on Mexico a Notice of Intent in which it stated its intention of
commencing proceedings under Chapter X! of the North American Free
Trade Agreement (“NAFTA”). On 21 October 2003, CPI delivered to the
International Centre for the Settlement of Investment Disputes a Request for
Arbitration under the ICSID Additional Facility Rules. The case was

registered on 26 January 2004.

In accordance with Article 1123 of NAFTA and Article 6 of the Rules, the
parties proceeded to constitute thé‘.Tribunal. CPI appointed Professor
Andreas Lowenfeld, a United States national. Mexico appointed Licenciado
Manuel Tron, a Mexican national. The Secretary-General, following
consultations with the parties, appointed Professor Christopher Greenwood,
CMG, QC, a British national, as President of the Tribunal. The Tribunal was
constituted on 28 April 2004. On 3 May 2004 Licenciado Manuel Tron
resigned from the Tribunal. In accordance with Article 14(3) of the ICSID
Additional Facility Arbitration Rules (“the Rules”), the remaining members
of the Tribunal considered his resignafion and consented thereto. That
consent was recorded in Procedural Order No. 1. On 17_’ June 2004, Mexico
appointed Licenciado Jestis Alfonso Serrano de la Vega to fill the resulting

vacancy in accordance with Article 17 of the Rules. The Tribunal was



17.

18.

19.

reconstituted on 13 July 2004. Mr Gonzalo Flores, Senior Counsel, ICSID,

was appointed Secretary of the Tribunal.

The parties agreed that the seat of the arbitration would be the City of
Toronto, in Ontario, Canada, but that the hearings might be arranged for other

locations if that were considered convenient.

By a letter of 8 September 2004, addressed to the Secretary-General of
ICSID, Mexico requested the establishment of a consolidation tribunal under
Article 1126 of NAFTA to consider the consolidation of the CPI claim with
one filed by Archer Daniels Midland Co. Hand Tate and Lyle Ingredients
Americas, Inc. (then A.E. Staley Manufacturing Co.) (“the ADM/Staley
case™). In a letter of the same date to the Tribunal, Mexico requested the
suspension of the present proceediﬁgs' pending the decision of the

consolidation tribunal.

]

The first session of the Tribunal was held in London, United Kingdom, on 16
September 2004. At that session, the Tribunal heard counsel for both parties
on the application for a suspension. The Tribunal dealt with that application

in its Procedural Order No. 2, the relevant parts of which are as follows:-

“4. If a tribunal is established under Article 1126, and if that tribunal
decides that the present case and the ADM/Staley case have a question
of law or fact in common, then, under Article 1126(2) of NAFTA, that
tribunal may decide that it would be “in the interests of fair and
efficient resolution” of the two claims for them to be heard together. In
that event, Article 1126(2) empowers that tribunal to assume
jurisdiction over the two cases in whole or in part. By contrast, the
present Tribunal has no power to decide whether or not the two cases

10



should be consolidated and, indeed, has no jurisdiction over the
ADMY/Staley case.

5. NAFTA Atrticle 1126(8) provides that -

“A Tribunal established under Article 1120 shall not have
jurisdiction to decide a claim, or a part of a claim, over which a
Tribunal established under this Article has assumed
jurisdiction.”

Accordingly, if an Article 1126 tribunal assumes jurisdiction over the
present case, then the jurisdiction of the present Tribunal will come to
an end in respect of such part or parts of the claim over which the
Article 1126 tribunal assumes jurisdiction.

6. The Tribunal notes that the ADM/Staley case has not yet been
registered by the Center and that no tribunal has, as yet, been
sestablished under Acsticle 1126. Accordingly, the Tribunal remains
seised of the present case and, subject o any jurisdictional objection
which may subsequently be raised by Mexico, has jurisdiction over it.
Nothing in Article 1126, or in any other provision of NAFTA or the
ICSID Additional Facility Arbitration Rules, requires the Tribunal to
suspend proceedings in such a situation.

7. The Tribunal considers, however, that, while it has no duty to
suspend the present proceedings, it has a discretion to do so. The
existence of such a discretion appears to be implicit in Article 1126(9)
of NAFTA, which provides that -

“On application of a disputing party, a Tribunal established
under this Article, pending its decision under paragraph 2, may
order that the proceedings of a Tribunal established under
Article 1120 be stayed, unless the latter Tribunal has already
adjourned its proceedings.” (Emphasis added)

The Tribunal has therefore treated the request by Mexico as an
application that the Tribunal uvse its discretion to suspend the
proceedings pending a decision of an Article 1126 tribunal.

8. The Tribunal considers that the two principles by which it should
be guided in the exercise of its discretion are (a) the efficient conduct of
the proceedings and (b) fairness to both disputing parties.

9, With regard to the first principle, if an Article 1126 tribunat should

assume jurisdiction over the present case, even only in part, it may well
wish to fix an entirely fresh schedule for submissions and there is a

11



danger that work done by the parties in preparing submissions for the
present Tribunal may have to be duplicated. On the other hand, the
Tribunal is concerned that the present claim was filed as long ago as
October 2003. The Tribunal, while not at this stage secking to inquire
into the causes, is concerned by the fact that such a long period has
. elapsed since the claim was filed. If a tribunal is not established under
Article 1126, or if such a tribunal is established but then decides not to
assume jurisdiction over the present case, then if this Tribunal has
suspended its proceedings, there will be a further delay — perhaps of
several months — before a pleading schedule is even determined. The
uncertainty regarding Mexico’s application to the Center is enhanced by
the fact that no Article 1126 tribunal exists as yet and, indeed, that the
ADM/Staley case has not even been registered.

10. With regard to the duty of fairness to the parties, the Tribunal was
impressed by the submissions of counsel for Mexico, which is, of
course, party to both this case and ADM/Staley, that it should not be put
in the position of having to conduct proceedings both before this
Tribunal and before an Article 1126 tribunal and that it should not be
required to expend time and money in preparing written submissions
for this Tribunal when the Article 1126 tribunal may in due course
assume jurisdiction and therefore put an end (at least for the time being)
to these proceedings. On the other hand, the Claimant has already had
to endure a considerable delay in the proceedings and its counsel has
urged that further delay will prejudice it.

11. The Tribunal notes that it is the Claimant who will have to prepare
the first written submissions, the Memorial. In view of the likely time
scale for the establishment of an Article 1126 tribunal and the
consideration by such a tribunal of whether or not to assume
jurisdiction over the present case, if the deadline for the filing of the
Memorial is set at a date early in 2005, it is probable that an Article
1126 tribunal, if one is convened, will have reached a decision on the
question of consolidation before the Memorial has to be filed. While it
remains the case that, if such a tribunal decides to consolidate the two
cases and to assume jurisdiction over the present claim shortly before
the Claimant is due to deposit its Memorial, the Claimant will have to
halt in its tracks and prepare written submissions in accordance with
whatever new timetable is determined by the Article 1126 tribunal, it is
unlikely that that would cause any real prejudice to the Claimant. As
the Claimant’s counsel has explained, the Claimant would be obliged to
do the work involved in preparing a Memorial in any event. Moreover,
if there is any prejudice it would be to the Claimant and the Claimant
has stated that it is prepared to take that risk.

12



20.

21.

22,

23.

24,

12. Fixing a pleading schedule which involved the filing of the
Memorial early in 2005 would involve no unfairness to Mexico, since it
is probable that an Article 1126 tribunal would have taken a decision on
consolidation before Mexico had to begin work on its Counter-
Memorial. Nevertheless, in the event that the position regarding
consolidation remained unclear by the time the deadline for the
Claimant to file its Memorial approached, the Tribunal would be
perfectly willing to hear an application from either party to vary the
timetable. The Tribunal also notes that Article 1126(9) authorizes an
Article 1126 tribunal to order suspension of our proceedings.”

The Tribunal also decided, with the agreement of the parties, that the
proceedings would consist of two rounds of written pleadings and an oral
phase, addressed to the question of responsibility, with the issue of damages

deferred until after the Tribunal had rendered a decision on responsibility

The consolidation tribunal decided on 20 May 2005 not to order

consolidation of the present case with the ADM/Staley case. "™

CPI deposited its Memorial on 11 April 2005. Mexico filed its Counter-

memorial on 15 September 2005. CPI deposited its Reply on 26 October

2005 and Mexico its Rejoinder on 12 December 2005.

On 17 March 2006, CPI asked the Tribunal to reconsider the decision to
bifurcate the proceedings. That application was refused by Procedural Order

No. 5.

Oral hearings were held on 10-13 July 2006 at the seat of the Centre in

Washington, DC. The parties were represented as follows:

13



Claimant
Ms Lucinda Low
Mr Jeffrey Pryce
Mr José Ramén Gonzilez Magaz,
Mr Owen Bonheimer
Mr Sergio Puig
Ms Megan Ihrie, ail of Steptoe and Johnson LLP;
Ms Mary Ann Hynes, of CPI
Ms Christine Castellano, of CPI, and

Ms Maria del Carmen Portilla Pons, of CPIngredientes.

Respondent

Mr Hugo Perezcano Diaz, of the Secretaria de Economia

Mr Salvador Behar

Ms Laura Martinez, both of the Embassy of Mexico to the United States
Mr Stephan E. Becker

Mr Sanjay Mullick, both of Pillsbury, Winthrop, Shaw and Pittman LLP
Mr J. Christopher Thomas, QC

Mr J. Cameron Mowatt

Mr Alejandro Barragin

Ms Celeste Mowatt, all of Thomas and Partners, and

Professor James Crawford, SC, of Matrix Chambers.

14



25.

IIL

26.

27.

The Members of the Tribunal were assisted, with the agreement of the
parties, by Mrs Jessica Wells, Barrister-at-Law, of Essex Court Chambers,
who attended the hearing. Mrs Wells gave the same undertaking as to

confidentiality as the Members of the Tribunal.
The Facts

High Fructose Corn Syrup (“HFCS”) is one of the products of refined corn.
It is produced by the wet milling of corn so as to produce a slurry starch
which is then refined to produce a number of end products of which HFCS is
one. While the refinir;g précess has existed for a long time, HFCS is a
comparatively recent product. HFCS is used primarily as a sweetener in the
food and beverages industry, where it competes directly with sweeteners
made from sugar. f;i;he're are two principal concentrations of HFCS produced
for use as a sweetener in food and beverages: HFCS grade 55 (“HFCS 557),
which contains 55% fructoge and has a sweetness level equivalent to that of
sugar, and HFCS grade 42 (“HFCS 42”), which contains 42% fructose.
HFCS 55 is used principally.in the soft drinks industry. By the mid-1980s
HFCS had become the sweetener most commonly used in soft drinks in the
United States and Canada, gaining a competitive advantage over sugar both

because it was generally cheaper and because it was supplied in liquid form

and was therefore more convenient to use.

By the start of the 1990’s, Corn Products International, Inc. (“CPI”) had long

been a major producer of HFCS and supplier to the soft drinks industry in the

15



28.

United States. It also owned facilities in Mexico through its subsidiary,
currently known as CP Ingredientes (“CPIng”). In 1993-94 CPI formed a
joint venture with a Mexican company, Arancia, to produce HFCS in Mexico
with the intention of competing with sugar for the soft drink sweeteners
market in Mexico. The Mexican Government made a commitment in writing
guaranteéing access to duty-free imported yellow comn for the purpose of
producing HFCS in April 1994. The joint venture was to produce HFCS in
Mexico. A key part of the intended market was to be sales of sweeteners to
the Mexican soft drinks industry which had previously used sweeteners made

from sugar.

The joint venture embarked upon what it described as the “Colibri Project” to
establish a substantial HFCS production facility in:,_Mcxicof In the first phase
of that project, in 1995-97, CPI made a substantial investment in establishing
HFCS production facilities at the San Juan del Rio plapt (“SIR”) already
owned by CPIng. The new facilities were designed to operate on a
continuous basis and to produce some.tons of HFCS a day. Production
began in late 1996 and the plant was formally inaugur;ted by the then
President of Mexico, Ernesto Zedillo, in May 1997, In 1997- a
major prospective customer, certified that the plant met its quality standards.
Production capacity was increased at the end of 1997. HFCS produced at the
plant became a major source of sweeteners for the Mexican soft drinks

industry.

16



29.

30.

31.

32.

In 1998 CPI agreed to buy out the Aranguren family, the owners of Arancia.

By 2001 CPI claimed to have acquired approximately-of the sweeteners
market for soft drinks in Mexico, with sugar sweeteners accounting for-
and the remainder being held by other HFCS suppliers. CPI's evidence gives

the total production of HFCS by CPIng in Mexico in 2001 as-tons.

At the same time as HFCS was displacing sugar from a significant part of the
market for soft drinks sweeteners, the Mexican sugar industry was engaged in
a dispute with the United States over access to the United States sugar

market.

In the early 1990’s Mexico consumed more sugar than it produced but,
following extensive restructuring of the industry as part of economic reforms
introduced by the Mexican Government, sugar production was rising and, by
the time that NAFTA was being negotiated, the Mexican Government
considered that the deficit would soon disappear and Mexico would have a
sugar surplus for which export markets would be needed. It therefore
negotiated for access to the United States market. At all relevant times the
price for sugar in both the United States and Mexico was substantially higher

than the world market price.



33.

34.

35.

The United States Government was not prepared to open its market to
Mexican sugar imports with immediate effect but was prepared to concede
access for surplus production under transitional arrangements, incorporated
into the NAFTA, which would operate until 31 December 2007. There was,
however, a difference between the two governments as to how the existence
and size of any surplus was to be determined. In particular, the two
governments differed over how the effect of HFCS displacement of sugar

from part of its traditional market in Mexico was to be taken into account.

That issue was th? subject of an exchange of letters attached to the NAFTA
(“the side—letters’;). There has, however, been a difference between the two
governments over which text of these side-letters was finally agreed. This
Tribunal has no jurisdiction to resolve that question, nor has it any need to do
so. For present purposes it is sufficient to note, by way of background to the
dispute between CPI and Mexico which is before this Tribunal, that between
1997 and 2006 the United States Government admitted to its market a smaller
quantity of ngican sugar than the Mexican Government and Mexican sugar

producers maintained should have been admitted in accordance with the

terms of NAFTA and the side-letters.

The result was that during the 1990’s Mexico moved to a position in which it
had a surplus of sugar which, in most years, it was unable to export to the
United States (the only other potentially available market in which prices

were so far in excess of the world market price). Moreover, sugar’s share of

18



the market for soft drinks sweeteners in Mexico had fallen because of

competition from HFCS.

36. There was considerable economic hardship in the Mexican sugar industry at
that time. Approximately two million people were working in the sugar
industry in Mexico and the economic situation led to a number of
bankruptcies, unemployment and falling prices paid to sugarcane growers.
One consequence was a restructuring within the industry which included the
expropriation of a number of sugar mills which the Government considered to

be in financial difficulties.’ ~

37. The Government of Mexico complained to the United States Government that
the latter was restricting access for surplus Mexican sugar to the United States
market in breach of its obligations under NAFTA and the side-letters. The
United States denied that its actions constituted a violation of those

obligations.

38. The Mexican Government therefore invoked the machinery for settlement of
disputes in Chapter XX of NAFTA. In March 1998 Mexico requested
consultations under Article 2006. The consultations were held but did not
resolve the issue. Mexico then requested a meeting of the Free Trade
Commission established by NAFTA. That also did not achieve a resolution

of the differences between Mexico and the United States regarding sugar

! This restructuring gave rise to claims under NAFTA Chapter XI; see GAMI v. Mexico, award of 15

November 2004, discussed at ﬁaras. 131-132 and 140, below.

19



39.

40.

access. In August 2000 Mexico requested the establishment of an arbitral

tribunal under Article 2008 of NAFTA.

No tribunal was established. Why that was so is the subject of a controversy
between the United States and Mexico over which this Tribunal has no
jurisdiction. Suffice it to say that Mexico maintained that the United States
effectively frustrated the operation of the Chapter XX mechanism, thereby
contravening that part of NAFTA. The United States has denied that it acted

contrary to its obligations under Chapter XX.

In December 2001 the Federal Congress in Mexico enacted legislation
amending the Impuesto Especial Sobre Produccién y Servicios (“IEPS”), an
excise tax. These amendments required bottlers of soft drinks to pay a tax of
20% on the full price of each drink. The tax was also payable on cach
increase in price when the soft drink was transferred in the chain of
distribution to the retailer. There was, however, an exemption from the tax if
the soft drink was manufactured using sweeteners made exclusively from
cane sugar. The result was that the new tax (referred to throughout the
present proceedings and in this Decision as “the HFCS tax”) was effectively
payable only on soft drinks made using HFC'S.2 1t was irrelevant whether the
HFCS was produced in Mexico or imported as the HFCS tax applied

whenever HFCS was used as a sweetener in soft drinks.

It would also have been payable on soft drinks made using sweeteners made from sugar beet or other

sources apart from cane sugar but there was no evidence before the Tribunal of any significant use of such
sweeteners by Mexican soft drink bottlers.

20
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42.

43.

The imposition of the HFCS tax was the result of initiatives within the
Federal Congress and not a proposal from the Executive Branch. The record
demonstrates that the Executive was opposed to the imposition of the tax.
Nevertheless, the Mexican Government maintained that the HFCS tax was
imposed by Mexico as a countermeasure in response to the alleged failures of
the United States to honour its NAFTA obligations concerning the sugar

access dispute and that it was notified to the United States as such.

That explanation was not accepted by CPI which maintained that the motive
for the imp?sition of the HFCS tax was protectionist, that the tax raised no
revenue beéause it could be avoided by switching from HFCS to sugar cane
sweeteners and that the purpose was to protect the Mexican sugar industry by
encouraging increased consumption of sugar. CPI quoted a number of
statements by Members of the Federal Congress who supported the
imposition of the tax which, CPI contended, showed the protectionist intent

behind the tax.

The HFCS.tax was imposed with effect from 1 January 2002. However, it
was suspended by the Executive on 5 March 2002. The decision of the
Executive was challenged by the Congress before the Supreme Court which
ruled, inJ uly 2002, that the Executive had no authority to suspend the tax and

ordered its reimposition.

Although the HFCS tax was payable not by CPIng but by the soft drinks

bottlers, there was an immediate effect upon CPIng, because the bottlers
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45.

46.

could - and did — avoid paying the tax by switching from HFCS to cane sugar
sweeteners. According to CPI, as soon as the HFCS tax was imposed, orders
for HFCS from its soft drinks customers dried up. On_CPIng
was forced to shut down HFCS 55 production at one plant. During 2002

production declined significantly. In 2003 and 2004 HFCS 55 production

was impaired and at times stopped completely. —

CPIng endeavoured to challenge the HFCS tax before the Mexican courts but
its challenges were rejected on the groumil that it lacked standing, since the
tax was paid not by CPIng but by the soft drinks bottlers.” Some of those
bottlers did bring proceedings of their own and in 2004 there was an increase

in orders for HFCS—leading to a significant

recovery in sales.

The parties disagree as to the extent of the losses caused to CPI and CPIng by
the HFCS tax. It was not denied that the initial effect was a significant
reduction in orders leading to production cuts. Mexico alleged, however, that

CPIng was able to make up for part of that loss by switching production to

meet demand from other HFCS markets,—

3

Decision of the Supreme Court of 25 August 2004 in Amparo en Revision 756/2004, Arancia-Corn

Products SA de CV, Exhibit C143.



47.

48.

G C1 denicd that its attempts to mitigate its loss by

finding alternative markets had had such substantial effects and contended
that the recovery in production occurred later than Mexico had alleged. In
view of the Tribunal’s decision (set out below) on the need for a second phase
of proceedings to determine quantum issues, the Tribunal makes no findings

on these issues at this stage.

On 7 October 2005 a Panel of the World Trade Organization (“WTO”) held
that the HFCS tax contravened Article III of the General Agreement on
Tariffs and Trade, 1994 (“GATT”) and was not justified under Article XX(d)
of the GATT. The Panel considered that HFCS and sugar sweeteners were
“like products” for the purposes of Article IIl of GATT and that the tax was
clearly designed to favour sugar sweeteners at the expense of HFCS. .On.6
March 2006, the Appellate Body of the WTQ issued a Report (Mexico — Tax
Measures on “Soft Drinks” and Other Beverages, WT/DS308/AB/R)
upholding the Panel’s conclusions that the HFCS tax was contrary to Article
III and that Mexico had not established that it was justified under Article XX.
The Parties to the present proceedings differed regarding the significance of

the WTO decisions.

The HFCS tax was finally repealed in 2006 following an agreement between
the United States and Mexico concerning access for Mexican sugar to United

States markets during the remainder of the transitional period.
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Iv.

49.

50.

51.

The Positions of the Parties

This Part of the Decision summarises the principal arguments of the Parties.
Some aspects of these arguments are addressed in greater detail in Parts VI

to IX, below.
A. The Claimant

The Claimant, CPI, claimed on its own behalf as an investor of the United
States within Article 1116 of the NAFTA. It also claimed, under Article
1117, on behalf of its wholly owned subsidiary, CPIng, which is incorporated
in Mexico, and which is “an enterprise of another Party fhat is a juridical
person that the investor controls directly or indirectly” (Article 1117(1)). The
investment to which the claim under Articles 1102 and 1106 relates was said
to be CPIng itself. With regard to the Articlé 1110 claim, however, CPT’s
Memorial maintained that the relevant investment was the property CPI held,
indirectly through CPlng, relating to its HFCS production and supply
business. CPI’s identification of the relevant investment for the purposes of

“the Article 1110 claim underwent some refinement during the course of the

oral and written pleadings, as explained in Part VII, below.

CPI maintained that the HFCS tax was not, in reality, a tax at all. It claimed
that it was openly acknowledged by Mexico that the HFCS tax would not
raise significant, or any, revenue, because a bottler could avoid payment of
the tax by switching from HFCS to sugar cane sweeteners and that the

purpose of the tax was to put pressure on the bottlers to do precisely that. It
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53.

was therefore irrelevant that the tax was not levied on CPI or the other
producers/suppliers of sweeteners but on the bottlers of soft drinks. The
effect of the tax — both in intention and in the event — was to close off access
for HFCS to the soft drinks market as the soft drinks bottlers switched en

masse to the use of the untaxed cane sugar {or use as a sweetener.

CPI's first claim was under Article 1102 of the NAFTA. CPI relied on

paragraphs 1 and 2 of that Article, which provide as follows:-
“Article 1102: National Treatment

1. Each Party shall accord to ifivestors of another Party treatment no
less favourable than that it accords, in hike circumstances, to its own
investors with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of
investments.

2. Each Party shall accord to investments of investors of another
Party treatment no less favourable than that it accords, in like
circumstances, to investments of its own investors with respect to the
establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.”

CPI maintained that a producer of HFCS for the Mexican soft drinks market
was in like circumstances (for the purposes of Article 1102(1)) to a sugar
producer which was also seeking to supply to the same market. Likewise, it
argued that its investment was in like circumstances (for the purposes of
Article 1102(2)) to those of the sﬁgar producers. While the Mexican sugar
industry was predominantly owned by Mexican nationals (including the
Mexican State), CPIng and the only other manufacturer of HFCS in Mexico

were both foreign owned.
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