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D. FACTUAL BASIS OF THE CLAIM

1. The claim arises out of the arbitrary and unfair application of measures by the
Government of Canada related to the Investor's ownership, management, conduct and
control of the Ambassador Bridge that spans the international boundary between Canada

and the United States, connecting the cities of Windsor, Ontario and Detroit, Michigan.

2. The Ambassador Bridge is an international toll bridge across the Detroit River and |
includes customs plazas, approach roads and other facilities on both sides of the border.
The Ambassador Bridge is the busiest crossing between the United States and Canada
facilitating more than 27% of annual trade betwéen the two coxyl‘ntries.l It was designed,»

constructed and operated by private owners since its inception.

3. Thrdugh legislative and regulatory measures, Canada has used or attempted to use its -
domestic law to unilaterally terminate, alter or iﬁterfere with the exercise of vested rights
granted to the Investor and its investment in treaties and contracts entered into by Canada,
legislation enacted by Canada and thé United States, and agreements and judgements to
which Canada is a party. Canada's measures are an unfair and discriminatory legislative

- regime targeted against the Investor and its investment.

4. Canada's measures, if they have the effect that Canada contends that they have, havye‘
unfairly and permanently harmed the management, operation and control exercised by the :

Investor over essential aspects of its investment including restricting the revenues that the

' US Department of Transportation, Federal Highway Administration,

http://ops.thwa.dot.gov/freight/freight_analysis/ambass_brdg/ambass_brdge_ovrw htm, date accessed: January 21, 3

2010. :
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Investment can charge, restricting the Investor's ability to alienate its in\}estment in
Canada and constraining its ability to expand or manage its investment inits bridgeand =~
associated border-related activities. Such actions are arbitrary, unfair and discfiminatory
and constitute a substantial interference with the Investments eoﬁtrary to the obligations

contained in Section A of NAFTA Chapter Eleven.

Canada's legislative scheme is also administered in an arbitrary and discriminatory
manner that favors the Investor's competitors and allows them to benefit and to abuse

procedures to the detriment of the Investor and its Investments.
The Disputing Parties
The Investor

6. The Investor, Detroit Iﬁternational Bridge Company, (“DIB‘C”)’is a company‘established
under the laws of the State of Michigan. DIBC is the owner and ‘operator of the & ‘
Ambassador Bridge, an international bridge that spans t the Detr01t Rwer between Detr01t |
Michigan and Windsor, Ontario. DIBC is the successor to the American Transit
Company, original owner of the U.S. half of the Ambassador Brldge, and currently owné
the American half of the Ambassador Bridge. DIBC is thereby an enterprise of a NAFTA
Party, as defined by NAFTA Article 201 and theenterpri'se ownS investinents in Canada.

The Investor was organized on June 20, 1921, under Act No. 84, Pub. Acts 1921 for the
purpose of “constructmg, owning and/or operating a highway bridge across the Detr01t
River from Detroit, Michigan, to Sandwich, [now Wmdsor] Provmce of Ontario, p

Canada.”
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10.

’ DIBC owns a number of investments in Canada. These investments 1nc1ude the shares 1n

Canadian Transit Company ("CTC"), a federal Canadian company created by a special act
of Parliament. CTC owns that part of the Ambassador Bridge located w1th1n the territory -
of Canada. These assets constitute real and other property, tangible and intangible
acqulred in the expectation or used for the purpose of economic beneﬁt or other business -
purposes and interests ansmg from the commitment of capital i in the territory of Canada
to economic activity in such territory. As a result, DIBC is an mvestor of the United
States of America with an investment within the territory of Canada in accordance with

NAFTA Article 1139.
Canada

Canadais a Party to the NAFTA. The claim arises out of measures adopted and
maintained by the federal government of Canada, namely the International Bridges and
Tunnels Act and associated regulatory and other measures. This legislation received Royal' ;

Assent on February 1, 2007 and came into force on April 25, 2007.
The Investment

On January 11, 1909, the United States and Great Britain signed the Boundary Waters'
Treaty Act of 1909 ("Boundary Waters Treaty") to govern boundary water issues between .
the United States and Canada". The purpose of the Boundary Waters T. reaty is to settle '

all questions:
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pending between the United States and the Dominion of Canada involving the rights, obligations,
or interests of either in relation to the other or to the inhabitants of the other, along their common
frontier, and to make provision for the adjustment and settlement of all such questions as may

. . : . : 2
hereinafter arise, have resolved to conclude a treaty in furtherance of these ends.

The United States Senate ratified the Boundary Waters Treaty en March 3, 1910, with,a
revision from the provisions that had been preliminarily approved between the High s
Contracting Parties on January 11,1910, as an Impenal Treaty (a treaty made by the
United Kingdom on behalf of Canada)

11.  Canada had not yet ach1eved its 1ndependence in the area of forelgn pohcy from Great
 Britain at the time that the Boundary Waters Treaty was enacted and d1d not achleve
foreign policy independence until 1931. Great Britain accepted the US rev151on and

ratified the Boundary Waters Treaty on March 31, 19 10. .
12. - The U.S. ratified the Boundary Waters Treaty the next day on April 1,1910. The
 ratifications by the government of the United States and that Qf Great Britain were

exchanged in Washington on May 5, 1910.

13.  Article XIII of the Boundary Waters Ti reaty prov1des that if the Umted States and Canada

adopt concurrent or reciprocal 1eglslat10n on a boundary i issue, then the leglslatlon forms a

special agreement, just as if it were an agreement between the ngh Contractmg Parties of

the United States and Great Br1ta1n

In all cases where spe01a1 agreements between the High Contractmg Parties hereto are referred to

in the foregoing articles, such agreements are understood and intended to 1nc1ude not only mutual

2 Boundary Waters Treaty (1909), Introduction.
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agreement between the High Contracting Parties, but also any mutual arrangement between the
United States and the Dominion of Canada expressed by concurrent or reciprocal legislation on the

part of Congress and the Parliament of the Dominion.3k

14. - The United States and Canada both enacted reciprocal legislation to authorize the-
construction, ownership, and operation of the Ambassador Bridge and thereby formed a

special agreement under the Boundary Waters Treaty.

15.  Asan Imperial Treaty, the Boundary Waters Treaty was governed by sectlon 132 of the
- Constitution Act, 1867. Other laws of Canada and its prov1nces were subordinate to. the:
Boundary Waters Treaty through its implementation by the Canadran Parliament on May
19, 1911, The legislation stated: e S

2. The laws of Canada and of the several provinces thereof are hereby amended and altered
s0 as to permit, authorrze and sanction the performance of the obligations undertakmg by
His Majesty in and under the said treaty; and so as to sanctlon confer and i 1mpose the
- various rights, duties and dlsabrlmes intended by the said treaty to be conferred or

imposed or to exist within Canada.?

16.  Starting in 1921, Canada enacted legislation to grant to CTC, and subsequently thereby
- DIBC, its sovereign franchise to acquire land and water rights for bridge apprOaches and
to construct, own and operate the Ambassador Bndge Specnﬁcally, the Canadian. ‘
Parliament created The Canadian Transit Company by a Speczal Act of Parhament It was
later amended in 1922 and 1927 (collectively referred to as the “Speczal Act”). The

legislation granted to it the franchise to:

3 Boundary Waters Treaty, Article XIII. British Treaty Series No. 1910/23 Enacted in Canada by An Act to the
establishment and expenses of the International Joint Commission under the Waterways Treaty of January 11, 1909
19111 2 Geo. V., v. I-II, p. 245 annexed as schedule to Act (chap. 28).

* An Act to the establishment and expenses of the International Joint Commission under the Waterways Treaty of

January 11, 1909. 1911 Geo. V., v.1-11, ch. 28,s. 2
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construct, maintain, and operate a railway and general traffic bridge across the Detroit River from
some convenient point, at or near Windsor in the province of Ontario, to the opposite side of the
river in the state of Michigan...with all necessary approaches, terminal facilities, machinery and-

appurtenances required for the said bridge.5

17.  The 1921 Special Act declared that "[t]he works and undertakiné of thé Com’pany' [CTC] : : .‘
are declared to be for the general advantage of Canada", such that CTC's nghts are o
immune from challenge, proh1b1t10n or mod1ﬁcat1on by the prov1n01a1 or mumclpal
governments in Canada.’ By this Act, CTC was also granted the right to construct and

own all necessary approaches for a bridge to exercise CTC'S franchlse

(d) and the Company shall construct as part of the said bridge a way for generalktrafﬁc‘:

purposes for the passage of pedestrians, carriages, cars and vehicles propelled or drawn - i

by any motive power, and may make by-laws, rules and regulations for the r'nanage’menkt,' o

control and use of the said way;

(e) and the Company may purchase, lease or otherwise acquire and hold lands for the bridgé .
. terminal yards accommodation works and facilities, and construction and erect and
maintain buildings and other structures requxred for the convenient workmg of traffic to

from and over the said brldge.

The 1921 Speczal Act made it clear that the right to build, own, mamtam and operate the
bridge included in its definition all land and accessorles that are need by CTC and the

bridge:

S’ An Act to Incorporate The Canadian Transit Company, 11-12 George V, ch. 57, s. 8(a) (May 3, 1921) (Hereafter' '
“CTC Aet, 1921").

S CTC Aet, 1921, 11-12 George V, ch. 57, s. 2 (May 3, 1921).

crc Act, 1921, 11-12 George V, ch. 57, 5. 8(d) and () (May 3, 1921).
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Whenever in this Act the expression "the said bridge" occurs, it means the bridge, approaches,

.lands, works and facilities hereby authorized.8
18.  Canada further conferred upon CTC the right to:

Expropriate and take an easement in, oVer, under or through any lands without the necessity of .

acquiring a title in fee simple thereto...’

Thus, the 1921 Special Act established that CTC was a federal undertaking‘ for the beneﬁ‘t‘ '
of Canada, and was so vital to the development of trade that CTC was granted not Only
the right of expropriation, but the right to expropnate the use of property without CTC

having to acqulre fee srmple title.

19. The rights conferred upon CTC by the 1921 Speczal Act were, reafﬁrmed and extended
by subsequent leglslat1on in 1922 and 1927.1° '

The Congress of the United States> Granted the Approval to DIBC for the American Half of the
Ambassador Bridge | ' ' : TR .

20.  Congress passed spec1a1 legislation in 1921 that granted to the Amerlcan Tran31t
Company (the predecessor to DIBC) the franchlse to “construct, maintain, and operate a

bridge and approaches thereto across Detroit River at a point suitable to the interests of

8 CTC Act, 1921, 11-12 George V, ch. 57, 5. 19 (May 3, 1921).
P CTC Act, 1921, 11-12 GeorgeV ch. 57, s. 8(f) (May 3, 1921)

~ '°12-13 George V, ch. 56 (June 28, 1922) and 17 George V., ch 81 (March 31,1927).
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navigation, within or near the city limits of Detroit, Wayne County, Michigan.”p” The
approval of Congress completed reciprocal legislation passed by the Canadian :

Parliament:

Be it enacted by the Senate and House ofReprésentatives of the Um‘ted States of America in '
Congress assembled, That the consent of Congress is hereby granted to’ American Transit
Company, its successors and assrgns to construct, maintain, and operate a bridge and approaches '
thereto across Detroxt Riverata point sultable to the interests of navigation, w1thm ornear the city
limits of Detroit, Wayne County, Mlch1gan in accordance w1th the provisions of the Act entltled

“An Act to regulate the construction of brldges over navigable waters” approved March 23, 1906 2

21.  Congress placed no 11m1tat10ns upon the franchise right it granted to Amerrcan Tran31t
Company other than commencement date, completlon date, prror approval of constructlon ~

plans by the Us Secretary of War, and the reciprocal approval by Canada:

before the construction of the said bridge shall be begun all proper.and requisite aurhority therefor

shall be obtained from the Government of the Dominion of Canada.13 :

22. " The US Secretary of War approved the constructionplans submitted by American Transit
Company (now DIBC) on May 3, 1927. The commencement date and completion date for
the bridge were extended several times and construction was ﬁnally commenced and

completed in accordance with the dates given by Congress in 1926.

U Act of Mar. 4, 1921, Sess. I, c¢h. 167 (1921) and amendments in 1924, 1925 and 1926.
12 Act of Mar. 4, 1921, Sess. I1I, ch. 167 (1921).

' Act of Mar. 4, 1921, Sess. I1I, ch. 167 (1921).




NAFTA Chapter 11 ” Page -12-
Notice of Intent ’

Detroit International Bridge Co. v. Canada

23.

By the reciprocal leglslatmn the United States and Canada granted to DIBC a perpetual
 franchise to construct the bridge across the Detroit River between land in or near Detr01t

to land in or near what is now Windsor, Ontario, Canada.

The Reciprocal Legislation is a Special Agreement Pufsuant to the Boundaiy‘Waters Treaty

24.

- 25.

26.

27. .

On April 1, 1927, American Transit Cdmpany filed an application to the Ititernational -
Joint Commission for permission to build the Ambassador Brldge "across the Detroit
River between the vicinity of 21st Street, in the C1ty of Detr01t State of Mlch1gan Umted
States of America, and the vicinity of Huron Church Line Road in the C1ty of Sandw1ch '

[now Windsor], Province of Ontario, Dominion of Canada."
On April 6, 1927, the United States State Departmmt advised DIBC by letter as follows: :

It is the view of this Department that a special agreement of the kind defined By Artiele 13 of The’ B
Boundary Water ‘Treaty Act of 1909 between the United States and Great Britain, autherizing the ;
construction’of_the Bt‘idge now exists as a r_esult of the Parliament of Canada, and that in view Qf

such agreement, under Article 3 of the Treaty, the said matter of the eonstruction of the‘Bridgewill

not require the approval of the International Joint Commission.

That “special agreement™ of reciprocal legislation (the “Ambassador, Bridgé'T reaty”)

created the treaty rights of DIBC pursuant to the‘ agreement of the High Contracting - =
Parties to the Boundary Waters Treaty to own and operate the toll bridge franehise‘ :
between the United States and Canada for a bridge across the Detr01t River from Detr01t .

to what is now Windsor, Ontario, Canada

On August 17, 1927, the Departnient of External Affairs of ‘Canada'advised CTC that:
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28.

29.

30.

the effect of the structures upon Internationat waters above the Bridge will not be measurable. 'It is
not considered that the occasion arises under which by Article3 of the Boundary Waters‘Treaty'of :
1909 approval ofthe International Joint Commission must be sought The Canadian Government
therefore does not consider it necessary to request a reference to the Internat10na1 Joint

Commission.

Canada’s Special Act of 1921, together with the 1921 Us Congressional Act,also
constitute a treaty. Canada is a party to the Vienna Convention on the Law of Ty reatzes £

(“Vienna Conventzon”) which defines a “treaty” as:

an international agreement concluded between states in written form and governed by international .
law, whether embodied in a single instrument or in two or more telated instruments and whatever .

s particular designation.14 (emphasis added)

The Ambassador Bridge was constructed pursuant to recrprocal leglslatmn passed by the
U.S. Congress and the Parhament of Canada in 1921. The recrprocal legrslatton formed a
spec1al agreement under the Boundary Waters Treaty and granted to DIBC vested rrghts

that include the right to construct a bridge span or spans necessary or helpful in exercising v
its franchise right to construct own, and operate an 1nternat10na1 bndge across the Detroit

River for the collectlon of toll revenues.

U.S. legislation granted the American Transit Company (the predecessor to DIBC) the
right to “construct, maintain, and operate a bridge and approaches thereto across Detrort

River ata pomt su1tab1e to the 1nterests of navrgatron w1th1n or near the c1ty 11m1ts of

¥ United Nations Convention on the Law of Treaties, 1155 UN.T.S. 331, Art. 2, § 1(a) (May 23, 1969) (Done at

Vienna and commonly referred to as the “Vienna Convention™). As is generally accepted, the Vienna Convention
effectively codifies the customary international law of treaties.
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31.

32.

33.

Detr01t Wayne County, Michigan.”"* The approval of Congress completed rec1proca1

_ legislation passed by the Canadian Parhament

The reciprocal leglslatlon passed by the Canadran Parhament created The Canadran 5
Transit Company by a Special Act of Parhament and recelved Royal Assent on May 3
1921 as amended in 1922 and 1927. ' '

The reciprocal legislation creating the Ambassador Brzdge T reaty was made pursuant to 3

the Boundary Waters T reaty, which also created the Internat1onal Joint Commlssron to
reach decisions concerning boundary water 1ssues between the Unlted States and Canada.

On April 6, 1927, the 1nternat10na1 Joint Commission held that the “concurrent and

reciprocal leglslatron on the part of the Congress of the United States and the Parhament it

of the Dominion of Canada” created a “special agreement of the kind defined by Article h !

XIII of The Boundaries Water Treaty of 1909”, and was therefore outSide the jurisdiction

of the International Joint Commission, as an agreement between two sovereigns

dispositive of the issues addressed.'®

Canada's Actions in Breach of its NAFTA Obliygvations

- On February 1, 2007, in an attempt to use Canadran domestrc leglslatlon to deprrve the -

Investor of rights created by the Boundary Waters Treaty and the Ambassador Brzdge

Treaty, Canada enacted the International Brzdges and T unnels Act ("IBTA") whlch

purported to give the Canadian government authorrty over the constructlon operatron o

5 Act of Mar. 4, 1921, Sess. IT1, Ch. 167 (1921) and amendments in 1924, 1925 and 1926.

16 Letter dated April 9, 1927 from International Joint Commission to counsel to DIBC.
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34.

35.

36.

37.

38.

and ownership of international bridges -- the exact same subject of the Boundary Waters

Treaty and the Ambassador Bridge T redty. The IBTA purportedly came into force on

-~ April 25, 2007."

DIBC and CTC have consistently taken the view that the IBTA is inapplicable to the
Ambassador Bridge, which predates the JBTA and is exempted from new regulation by i k

virtue of the Ambassador Bridge Treaty.

On November 18 2009, the Government of Canada commenced ht1gat1on agamst DIBC
and CTC in Ontario Superior Court, seeking a declaratlon whether or not the settlement '

of pnor litigation prohibits the apphcatlon of the IBTA to DIBC and CTC

The actions of Canada constitute an abrogation of the rights of DIBC and CTC under the
Boundary Waters Treaty, the Ambassador Bridge Treaty, and other‘treatie's, svtatutes,f‘
judgements and legally .binding agreements between Canada and DIBC or CTC. - |

Canadian domestic legislation cannot unilaterally abrogate the rights created under an
international treaty or under international law. Moreover, re’gardless of the underlying'

source of DIBC’s and CTC’s rights, NAFTA obhgates Canada to treat the Investor and S

the Investment n accordance with NAFTA Art1cles 1 102 1 105 and 1 1 10

In particular, if the IBTA is mterpreted and apphed as Canada contends Canada has o
“interfered with the right of DIBC and CTC to manage, operate and renew its phys1ca1

 facilities as it sees fit to continue to facilitate international traffic and to earn toll revenues e

in derogation of DIBC’s and CTC’s rights under the Ambassador Brtdge Treaty and other

treaties, statutes, contracts,'agreements and jndgements. -

" Canada Gazette, Part 11, 141 No. 9, page 667 (May 2007).
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- 39.

40.

41,

If the IBTA apphes the Ambassador Bridge, as a pnvately owned 1ntemat10na1 bndge
located in Canada would be affected based solely on its prlvate ownersh1p All other o

major bridges covered by the legislation are owned by pubhc authorltles

DIBC and CTC reserve the nght to give notlce of additional and further claims under
Chapter 11 of NAFTA 1nclud1ng additional and further claims relatrng to Canada S

treatment of the Ambassador Bridge.

ISSUES RAISED

This claim raises at least the following issues:

A.> Has the Government of Canada taken measures 1nconsrstent with its
obhgatlons under Articles 1102, 1105 and 1110 of the NAFTA‘7

B. I the answer to A is yes, what is the quantum of compensatron to be pard o

to the Investor as a result of the failure of the Government of Canada to
comply with its obligations under Chapter 11 of the NAFTA?
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F. RELIEF SOUGHT AND APPROXIMATE AMOUNT OF DAMAGES CLAIMED £
42. The Investor claims:

a. Damages of not less than US$1.5 Billion as compensation for the damages caused» ,
‘ by or arising out of Canada's measures that are mconsxstent with its obhgatlons in
Part A of Chapter 11 of the NAFTA;

b.  Costs associated with the proceedmgs including all professmnal fees and
disbursements; :
~¢. Fees and expenses incurred to oppose the effect of Canada S measures;
d. Pre-award and post-award interest at a rate to be fixed by the Tribunal;
€. Tax consequences of the award to maintain the integrity of the award; and
f

- Such further relief as counsel may advxse and the Tnbunal may deem approprlate
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