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An ICSID Award of 17 December 2003 in the case of CDC Group plc v. Republic of the Seychelles (ICSID Case No. ARB/02/14) has been authorised for public release by the Claimant.  The parties’ agreement to submit disputes to ICSID also contains the parties’ consent for ICSID to publish the Award.  The investment dispute concerned enforcement of two guarantees issued by the Respondent to cover loans made by the Claimant to a local statutory corporation in relation to the expansion and upgrade of two power stations.  The Award shows that the Respondent did not contest liability under the first guarantee although it did contest liability under the second.  However, in his Award the Sole Arbitrator Sir Anthony Mason, AC KBE found that the Respondent had no good defences to claims based on the guarantees and ordered that the Respondent pay the full amounts owing under both together with interest and costs.
The Respondent then made an application seeking annulment of the award in accordance with Article 52 of the ICSID Convention and this annulment proceeding is still pending.  At the same time as its application for annulment, the Respondent also requested a stay of enforcement of the award under Article 52(5).  If an applicant requests a stay of enforcement pending a decision on annulment, ICSID Arbitration Rule 54(2) provides that enforcement shall automatically be stayed provisionally until the ad hoc Committee can make its final ruling on the application for annulment.  If either party requests, an ad hoc Committee must make a ruling whether or not a provisional stay should be continued.  The relevant ICSID texts provide little guidance in this matter, other than to say in Article 52(5) of the Convention no more than that the decision whether or not to continue a stay is a matter for an ad hoc Committee’s judgment “if it considers that the circumstances so require”.
The ad hoc Committee, which comprises three highly experienced leading arbitrators,
 issued its Decision on Whether or Not to Continue Stay and Order on 14 July 2004.  The Decision has also been authorised for public release by the Claimant.  In light of the absence of any indication in the ICSID Convention or Arbitration Rules of the kind of circumstances that may require a temporary stay of enforcement to be continued, in its Decision the ad hoc Committee addressed in turn the arguments for and against the continuation of a stay made in the five ICSID annulment proceedings to date where a stay of enforcement has been requested.
  The Decision is therefore noteworthy for its exposition and appraisal of the arguments that may be considered when deciding whether or not to continue a stay of enforcement of an ICSID award and so provides a valuable contribution to the general understanding of what was a relatively unclear issue of procedure in ICSID arbitration.  The equitable balance of the disputing parties’ legitimate interests achieved by the ad hoc Committee in this case involved an order that the Respondent furnish an unconditional and irrevocable letter of guarantee for the full amount owing under the Award in order for the stay to continue.
�	Judge Charles N. Brower (President), Michael Hwang S.C. and David R. Williams Q.C. (Arbitrators).


�	The five cases are (1) Amco Asia Corporation, Pan American Development Ltd. and P.T. Amco Indonesia v. The Republic of Indonesia (Case No. ARB/81/1) Order Staying Enforcement of the Award of 17 May 1985; (2) Amco Asia Corporation, Pan American Development Ltd. and P.T. Amco Indonesia v. The Republic of Indonesia, Resubmitted Case, Decision Rejecting the Parties’ Applications for Annulment of the Award and Annulling the Decision on Supplemental Decisions and Rectification of 17 December 1992, both unpublished but noted and partially reproduced in P.D. Friedland, “Provisional Measures in ICSID Arbitration” (1986) 2 Arb. Intl. 335, 349-50 and P.D. Friedland, “Stay of Enforcement of the Arbitral Award Pending ICSID Annulment Proceedings” in E. Gaillard and Y. Banifatemi (eds.) International Arbitration Institute International Arbitration Series No. 1, Annulment of ICSID Awards (Paris: IAI, 2004) 177; and noted in C.H. Schreuer, The ICSID Convention: A Commentary (Cambridge: Cambridge University Press, 2001) 1059; (3) Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt (Case No. ARB/84/3) Order of 9 March 1993 Taking Note of the Discontinuance where the stay proceedings were resolved by agreement without a ruling, unpublished but noted in W.L. Craig, “The Final Chapter in the Pyramids Case: Discontinuing an ICSID Award for Annulment Risk” (1993) ICSID Rev.—F.I.L.J. 264, 285; (4) Maritime International Nominees Establishment v. The Republic of Guinea (Case No. ARB/84/4) Interim Order No. 1 on Guinea’s Application for Stay of Enforcement of the Award of 12 August 1988 (1997) 4 ICSID Rep. 111; and (5) Wena Hotels Limited v. Arab Republic of Egypt (Case No. ARB/98/4) Procedural Order No. 1 of the ad hoc Committee Concerning the Continuation of the Stay of Enforcement of the Award (2003) Intl. Arb. Rep. 33-34.
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