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PROCEDURAL HISTORY

THE REQUEST FOR ARBITRATION

On September 25, 2006, Merrill & Ring Forestry L.P. (“Merrill” or “Investor” or
“Claimant”) served upon Canada (“Respondent”) a Notice of Intent to Submit a
Claim to Arbitration in accordance with Article 1119 of the North American
Free Trade Agreement (“NAFTA”). This was followed on December 27, 2006,
by a Notice of Arbitration served upon Canada and a Statement of Claim
submitted by Claimant pursuant to Article 18 of the Arbitration Rules of the
United Nations Commission on International Trade Law (“UNCITRAL”) and
Articles 1116 and 1120 of NAFTA. The Statement of Claim detailed the
measures related to the implementation of the British Columbia and Federal
regulatory framework of log exports that Claimant alleged breached the
obligations of Canada under Section A of Chapter 11 of the NAFTA, including:
(1) Article 1102 — National Treatment; (ii) Article 1103 — Most Favored Nation
Treatment; (iii) Article 1105 — Minimum Standard of Treatment; (iv) Article

1106 — Performance Requirements; and (v) Article 1110 — Expropriation.

THE CONSTITUTION OF THE TRIBUNAL

Pursuant to Article 1123 of the NAFTA, the Tribunal was comprised of three
arbitrators, with one arbitrator appointed by each of the disputing parties and the
third, presiding arbitrator, to be appointed by agreement of the disputing parties.
Each party appointed an arbitrator: Professor Kenneth W. Dam by Claimant, and
Mr. J. William Rowley, QC by Respondent. The parties having failed to agree,
Professor Francisco Orrego Vicufia was appointed as presiding arbitrator by the

Secretary-General of ICSID and the Tribunal was considered constituted on



August 31, 2007. The parties agreed on certain procedural matters, including
the administration of the case by ICSID, as reflected in a letter of October 19,

2007 addressed to the President of the Tribunal.

1.3 PRELIMINARY OBJECTIONS AND FIRST PROCEDURAL MEETING

3. Pursuant to Article 19 of the UNCITRAL Arbitration Rules (“UNCITRAL
Rules), Canada filed on October 30, 2007 a Statement of Defence raising
preliminary objections and arguing that the Investor’s claims were without
merits. Merrill replied to these objections on November 9, 2007. On the same
date and in advance of the first procedural meeting, the parties filed submissions
on procedural questions on which they could not agree: place of arbitration,
confidentiality issues, production of documents, and bifurcation of proceedings
on jurisdiction. The parties met with the Tribunal for the first procedural
meeting in Washington, D.C. on November 15, 2007.

4. At the procedural meeting, the parties confirmed that the Tribunal had been duly
constituted. They also agreed that the place of arbitration would be determined
by the Tribunal but that the hearings would be held in Washington, D.C. After
having heard the parties on the question of the bifurcation of the proceedings,
the Tribunal decided that the preliminary objections would be joined to the
merits. The parties could then agree on a time table for the subsequent
submissions and document requests, it being specified that the deadlines would
start running from the signature of the Procedural Order reflecting the
agreements reached at the meeting. In addition to these matters, it was specified
that Mr. Howard Dean' and Ms. Eloise Obadia, Senior Counsel, ICSID would

assist the Tribunal and the parties for this arbitration.

! Mr. Dean discontinued his functions at ICSID in December 2007.
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These agreements and orders were memorialized in a Procedural Order, issued
on instructions from the Tribunal by the ICSID Secretariat on November 20,

2007.

TRIBUNAL’S DECISIONS ON VARIOUS PROCEDURAL MATTERS

The Tribunal decided on the matters which the parties had left for its
determination. On December 12, 2007, the Tribunal issued its decision on the
place of arbitration. The Respondent had proposed Ottawa, Ontario or
Vancouver, British Columbia while the Claimant had asked that Washington,
D.C. be the place of arbitration. The Tribunal decided in favor of Washington,
D.C., mainly for questions of convenience.

On January 21, 2008, the Tribunal issued a Confidentiality Order which dealt
with the definition of confidential information, the safeguards for access to
restricted information, disclosure obligations, settlement discussions, hearings
open to the public and public disclosure of documents. On January 29, 2008,
Canada filed a motion to reconsider paragraph 31 of the Order relating to the
return at the conclusion of the proceedings of the material produced during these
proceedings. After having received on February 6, 2008 the Claimant’s views,
the Tribunal issued a revised Confidentiality Order on February 18, 2008. In
March 2009, the parties agreed on a further variation of the “return-destroy”
provision of the Order. Accordingly, the Tribunal issued a further amended

Confidentiality Order on April 1, 2009 which was then signed by the parties.

MoTioNTO ADD A NEW PARTY

On December 12, 2007, the Claimant filed a motion to add a new party, Georgia

Basin Holdings L.P., as an additional investor. The Claimant relied on Article
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20 of the UNCITRAL Rules and claimed that Georgia Basin owned a small
portion of the timber harvest that was the subject of the claim. Canada replied
on January 2, 2008 and opposed the motion on the grounds that it did not meet
the test of Article 20 of the UNCITRAL Rules and that it failed to present a
prima facie claim under Article 1116 of the NAFTA. On January 31, 2008, the
Tribunal decided to reject the motion. The Tribunal considered that the motion
did not appear to be an amendment of the original claim by Merrill, but rather an
entirely new claim, requiring Georgia Basin to comply with NAFTA Articles
1119 and 1120. The Tribunal concluded that compliance with these safeguards
would significantly delay the proceedings creating a serious procedural

prejudice and rendering a consolidation of the claims inefficient.

PRODUCTION OF DOCUMENTS

The question was discussed at the first procedural meeting and a first order was
issued by the Tribunal on January 21, 2008 (Order Concerning Requests for
Documents and Certain Evidentiary Matters, hereinafter “Document Production
Order”). The Tribunal established the conditions to file and admit requests for
production of documents and fixed a calendar. The Tribunal also dealt with the
production of evidence in relation to witnesses and interrogatories.

The timeline for the various steps in relation to the document production was
slightly modified further to the parties’ requests of May 16, 2008. In
compliance with the Document Production Order and the new timeline, the
parties — in the first part of June 2008— submitted their simultaneous requests for
document production and counsel met to assess the objections to the production
requests. Further to that meeting, the parties submitted on June 17, 2008, a joint

letter requesting the Tribunal to modify its Document Production Order to: (i)
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include additional grounds for refusal; (ii) specify that the Confidentiality Order
applies to documents produced by the parties pursuant to the Document
Production Order; and (iii) modify the calendar for the filings of the Reply and
the Rejoinder. The parties disagreed on some other related matters. The
Tribunal issued an amended version of its Document Production Order on June
24, 2008 incorporating the changes jointly requested by the parties and
modifying the procedural calendar.

In June and July of 2008, the parties exchanged various correspondences,
including a Redfern Schedule, in relation to their refusals to produce certain
documents requested by the other party. The Tribunal issued its Decision on
Production of Documents on July 18, 2008, ordering the production of some
documents and upholding the refusal to produce others. The Tribunal dealt in
particular with the questions of documents containing Cabinet Privileges and
documents concerning the British Columbia Government, which were grounds
of refusal invoked by Canada, as well as confidential commercial information,
ground relied upon by both parties.

By letter of July 28, 2008, Canada asked the Tribunal to clarify some parts of its
Decision on Production of Documents and to revise the schedule. The Tribunal
replied on August 4, 2008 and modified the schedule. On that same date and on
August 25, 2008, Canada submitted a list of specific documents for which it was
asserting Cabinet Privileges. Merrill objected on August 20 and 25, 2008. On
September 3, 2008, the Tribunal issued its Decision on Production of
Documents in Respect of Which Cabinet Privilege Has Been Invoked. It
ordered Canada to produce 8 of the 9 documents concerned and to designate

them as confidential.
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The parties encountered some difficulties in reaching an understanding about
several aspects of the document process and the potential consequences of these
difficulties on the procedural calendar. The parties argued in particular on the
format of the production by Canada of the Export Management System
database. The Tribunal gave directions to the parties on this matter on
September 22, 2008 and reestablished a new schedule for the filings of the
Reply and Rejoinder. Due to further difficulties in relation to the production of
the large database, the Tribunal issued supplementary directions on this question

on November 4 and 17, 2008 and December 1, 2008.

PARTIES’ SUBMISSIONS

As agreed at the first session, the Claimant submitted its Memorial on February
13, 2008. Canada raised some concerns with respect to the filing of the
Memorial as Confidential and Restricted Information. The Tribunal ruled on
this question by letter of February 19, 2008 and confirmed that the deadline for
Canada to file its Counter-Memorial was unchanged.

Accordingly, Canada filed its Counter-Memorial on May 13, 2008. As
mentioned in the previous section, the schedule for the filings of the Reply and
Rejoinder was modified several times to take into account the difficulties which
arose out of the document production process. By letter of September 22, 2008,
the Tribunal fixed the dates of December 15, 2008 for the Reply and March 27,
2009 for the Rejoinder. Due to the issue of the production of the Export
Management System database and its volume, the Tribunal —by letters of
December 1 and 2, 2008— granted until January 2, 2009 for the Investor to
submit a supplement to its Reply in relation to the examination of the database.

Considering that when fixing the date for Canada’s Rejoinder, the Tribunal had
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interrupted the schedule during the year-end period, this decision did not affect
Canada’s allocation of time to prepare its filing.

Therefore, the Investor submitted its Reply on December 15, 2008 and
observations from one of its experts on the Export Management System database
on December 24, 2008. Shortly after the receipt of the Investor’s Memorial, the
Respondent requested the Tribunal to disregard the Investor’s new damages
claim including the expert reports, or, alternatively, to grant a 2-month extension
to file its Rejoinder. By letter of December 29, 2008, the Tribunal considered
that the Claimant had not changed its claim but rather had provided updated
damages information using a new method of calculation responsive to Canada’s
arguments in its Counter-Memorial. The deadline for Canada’s Rejoinder was

unchanged. It was filed on March 27, 2009.

EVIDENTIARY HEARING

A few weeks before the hearing, the parties raised several issues with respect to:
(1) the sequestration of witnesses and experts; (ii) the production of additional
documents supporting some of the experts’ comments; and (iii) the
reclassification of some of the filings and expert reports (from restricted to
confidential) to allow counsel to consult with their clients on these documents as
well as to avoid sequestration of witnesses and sessions closed the public during
the examination of the concerned experts. The Tribunal decided on these
matters by letters of April 10, 15, 23 and 27, 2009, respectively.

The hearing took place at the World Bank offices in Washington, D.C. from

May 18, 2009 to May 23, 2009. The parties started with opening arguments.
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This was followed by the examination of witnesses and experts® until May 22,
2009. The closing arguments were presented on May 23, 2009. Parts of the

hearing were held in sessions open to the public.

SUBMISSIONS ON COSTS AND NEW EVIDENCE

As agreed during the hearing, the parties filed simultaneous submissions on
costs on June 30, 2009, and simultaneous replies on July 15, 2009. In addition,
in the course of the hearing, Canada argued that the Claimant had introduced
new evidence while examining some of the witnesses it had introduced. Canada
developed its arguments on June 4, 2009 and the Claimant replied on June 16,
2009. The Tribunal indicated on June 24, 2009 that it would take these

observations into account during its deliberations.

ARTICLE 1128 AND NON-DISPUTING PARTY SUBMISSIONS

By letter of May 19, 2008, the Tribunal suggested that the non-disputing
NAFTA Parties file their Article 1128 submissions on July 14, 2008, i.e., after
the first round of pleadings, and that the parties reply to these submissions in
their second round of pleadings. In the absence of any objections from the
parties, the non-disputing NAFTA Parties were informed accordingly on May
29, 2008. The United States filed its submission on July 14, 2008. No
submission was received from the United Mexican States on that date.

On April 3, 2009, the United Mexican States indicated to the parties that it
intended to make an oral submission during the hearing, but also proposed to file
the submission in writing with the Tribunal in advance of the hearing. The

Claimant objected to the submission as being untimely. Mexico brought the

% The witnesses and experts heard were the following: Mr. Schaaf, Mr. Kurucz, Mr. Stutesman, Mr.
Ringma, Mr. Cook, Ms. Korecky, Mr. Bustard, Mr. Low, Mr. Ruffle, Mr. Reishus, Mr. Jendro, Mr.
Bowie and Mr. Howse.
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question before the Tribunal on April 7, 2009. While regretting that Mexico had
missed the deadline of July 14, 2008, the Tribunal accepted, on April 7, 2009,
the written submission dated April 2, 2009.

With respect to the non-disputing parties, the representative of the
Communications, Energy and Paperworkers Union of Canada, the United
Steelworkers and the British Columbia Federation of Labour, informed the
ICSID Secretariat that these groups wished to file a joint submission. At the
invitation of the Tribunal, the parties commented on this request for intervention
on July 16, 2008. The Tribunal informed the petitioners on July 31, 2008 of the
conditions to file an application for leave and submission of an amicus curiae
brief. The Tribunal referred in particular to Section B of the NAFTA Free Trade
Commission Statement on Non-Disputing Party Participation dated October 7,
2003. The Tribunal invited the petitioners to file the application for leave and
submission on September 8, 2008.

Due to an error of their representative, the application for leave and the
submissions of the petitioners were filed on September 26, 2008. The Tribunal
asked the parties to provide their observations on the late filing by October 2,
2008. Both parties having consented to the late filing, the Tribunal admitted the
application and the joint submissions on October 2, 2008. The parties were
given an opportunity to comment on the joint submissions in their written
pleadings and before the hearing.

Further to the Tribunal’s direction of May 1, 2009, the parties filed their written
observations on the amic/ joint submissions and the NAFTA Parties’ Article

1128 submissions, on May 8, 2009.
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25.  Following the hearing and the submissions made by the parties thereafter the
Tribunal proceeded to its deliberations both at meetings held in May and

September 2009 and by correspondence.
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1. MERITSOF THE CASE
21 THE MEASURES COMPLAINED OF

2.1.1 The British Columbia and Federal Regulatory Framework of Log
Exports

26.  This case concerns a claim by the Investor in respect of the implementation of
Canada’s Log Export Regime to the Investor’s timber operations in British
Columbia and the requirement that any of its exports be subject to a log surplus
testing procedure, among other regulatory measures.

27.  Under regulations currently in force, the removal of logs from British Columbia
is subject to provincial legislation as established in the British Columbia Forest
Act (“B. C. Forest Act”).> Also the export of logs from that province is subject
to federal regulation as provided in Notice 102 (“Notice 102”)* enacted under
the Export and Import Permits Act.” Notice 102 has been in force since April 1,
1998, and it was preceded as from January 1, 1986 by the Notice to Exporters
Serial No. 23 (“Notice 23”).°

28.  Both regulations include a log surplus test prior to authorization of log removal
or exports from the province, as the case may be. Under this test, those
interested in removing or exporting logs from British Columbia must first
advertise the logs in question in the provincial or the federal “Bi-Weekly List”,
as the case may be, which allows log processors in that province to make offers
for the purchase of such logs. If no offer is made, or an offer is made at below
fair market value (in terms of the BC market), the logs are deemed to be surplus

and will be suitable for removal and an export permit can then be approved. If

? British Columbia Forest Act, R.S.C.B. 1996, c. 157.

* Notice to Exporters, Export and Import Permits Act, Serial No. 102, Apr. 1, 1998.
°R.S., 1985, c. E-19.

% Notice to Exporters, Export and Import Permits Act, Serial No. 23, Jan. 1, 1986.
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an offer is determined by the regime’s administrator to reflect fair market value,
the logs will not be granted an export permit.

While both regulations use the same type of mechanism in respect of the surplus
test, their respective goals are different. Canada has explained that the
provincial regime seeks to ensure the availability of logs for use and
manufacture in the province, while the federal regime seeks an adequate supply
and distribution of logs in Canada. Their respective requirements and
procedures are also different. Notice 102 applies only to “federal land”, which
is private land acquired through Crown grant prior to March 12, 1906, as well as
to aboriginal land. The British Columbia regulations apply to provincially
owned land where the harvesting occurs under a tenure agreement; they also
apply to private land acquired through Crown grant after March 12, 1906. Log
exports from provincial land are subject to both federal export regulation and the
provincial use and manufacture regime.

The provincial regime is administered by the British Columbia Ministry of
Forestry (“BCMOF”’) upon recommendations of the Timber Export Advisory
Committee (“TEAC”). Notice 102 is administered by the Department of
Foreign Affairs and International Trade (“DFAIT”) upon recommendations from
the Federal Timber Export Advisory Committee (“FTEAC”). This last body has
the same composition as TEAC, with the addition of one representative from the
federal government.

Other differences between the two regulatory regimes concern the availability of
certain exemptions under the provincial regime, some of which are not available
for logs originating in the south coast of British Columbia, where the Investor

also harvests. These exemptions are also not available under Notice 102. The
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Provincial exemptions may apply when the timber is surplus to the requirements
of timber processing in the province, when the timber cannot be processed
economically in the vicinity of the land concerned or cannot be transported
economically to a processing facility elsewhere in the province, or when the
exemption would prevent the waste of or improve the utilization of timber from
provincial land.

There are also regime differences in the requirements that apply to certain
coastal areas and other areas considered remote. The provincial regime also
applies a fee-in-lieu of manufacture for all provincial logs removed from the

province, a fee that does not exist under federal regulations.

2.1.2 The Investor’s Views

The Investor has explained that 95% of all the productive timberlands in the
province are owned by the British Columbia government, while only 4.1% of
the remaining timberlands are owned by about 20,000 private landowners, the
vast majority of which are Canadian investors. The Investor is one of over 70
private timberland companies which fall under federal jurisdiction in British
Columbia, with a share of 0.21% of the log market. An expert report submitted
by the Investor also explains that the types and species of logs harvested from
privately owned federally regulated lands in that province are interchangeable
with logs originating in the provincial lands.’

The Investor asserts that the federal regulations described affect the conduct of
its business in the province.8 The Investor explains that Notice 102 only applies

to the export of federal logs from British Columbia, as opposed to other

7 Investor’s Witness Statement of Robert Boeh, December 3, 2008 (single page).
¥ Investor’s Witness Statement of Norm Schaaf, February 12, 2008, paras. 24-43; and Reply Witness
Statement of Norm Schaaf, December 12, 2008, paras. 6-9.
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provinces. The harvesting requirements established under Notice 102 are
particularly disadvantageous when compared to the provincial regulations.
Under Notice 102, federal landholders have to harvest their trees before applying
for an export permit, while under provincial regulation an exemption may be
provided so as to allow for the application before actual harvesting. Notice 102
also requires that federal logs be scaled metrically, a measurement system not
used in the United States and Asian export markets, with the result that the logs
must be re-scaled for export to those markets.

It is explained that, in addition, the volume of federal logs from remote areas
must be at least 2,800 m’ and never greater than 15,000 m’. There is also an
obligation to sort, boom or deck the logs to conform to normal log market
practices, a concept which is not defined. The task of inspecting compliance
with the harvesting requirements is delegated to the BCMOF. As noted above,
none of the standing exemptions benefiting provincial logs are available to
federal logs. The Investor asserts that, moreover, the activities of the British
Columbia Timber Sales (“BCTS”), a sub-unit of the Ministry of Forests, grants
benefits and assistance to provincial producers but not to federal land owners.
The Investor also complains about the procedures that need to be followed in the
export application process, which involves, in particular, the application of the
surplus test. If an offer is made on advertised federal logs, FTEAC has to
determine that it is in accordance with prevailing market prices in British
Columbia and recommends to DFAIT whether to grant an export permit. The
Investor asserts in this respect that all offers (other than those that are made to it)
are kept secret and the meetings and minutes of FTEAC are closed to the public.

Although DFAIT can consider in addition to FTEAC recommendations “other
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relevant factors” in making a final determination, these have never been
specified and almost invariably DFAIT rubber stamps such recommendations.
Once an export permit is granted, a fee has to be paid and the applicant has only
four months to export its logs, with extensions being limited to one month.
None of these restrictions apply to provincially regulated lands, which may be
physically and geographically identical.

37.  The Investor’s complaint refers particularly to the administration of Notice 102
by FTEAC, maintaining that the federal representative in this body is often not
in attendance at the committee’s meetings, that there are no specific criteria for
determining the prevailing British Columbia prices for similar logs and that
many of its members have direct or indirect interests in the provincial sawmill
industry.” The quality of logs is not adequately assessed and improper
recommendations to deny export permits have been made in a number of
situations. Although FTEAC includes a large membership from the industry, no
one with significant private federal landholdings has ever participated in this
body.

38.  The Investor complains that as a result of such administration, FTEAC decisions
are not transparent, particularly as to the “fairness” of an offer, its members are
in conflict of interest and no action has been taken to redress this anomaly, and
there is no procedure for the appeal or review of a FTEAC recommendation,

except an 4d-hoc review by the DFAIT which is entirely discretionary.

2.1.3 The Respondent’s Understandings

39.  The Respondent has a different understanding of the measures complained of. It

explains that the Investor holds 7,627 acres of timberland in British Columbia,

? Evidentiary Hearing, Opening Statement of Mr. Barry Appleton on behalf of the Investor, May 18,
2009, at 24-27.
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most of it located in the coastal areas. Most of these lands are regulated by the
Canadian federal government, with the exception of 584 acres that are under
provincial regulation. In spite of its complaints, the Investor has operated under
Notice 102 for the last ten years, and under the almost identical regime of Notice
23 from 1986 to 1998. Given the importance of forestry to Canada and British
Columbia, Canada asserts that it is only natural that regulations need to be
applied so as to ensure the policy goals related to this resource. Canada also
explains that the activities of BCTS in no way accords benefits to timber sales
licensees in that province. '

Because of the different commercial viability of forests due to factors such as
location, size, distribution, costs of harvesting and environmental restrictions,
the harvesting requirements might also be different.'’ It is explained that the
measurement of logs in “board feet” used in the United States Pacific Northwest
is not that used in Canada, which measures in cubic or linear meters. The
sorting of logs by species, size, quality and other characteristics needs to be
appropriate to the local market place. There are also cost differences between
water transportation used in coastal areas and the land transportation used in
areas of the interior.

The Respondent also notes that because of the different policy goals of the
provincial and the federal regulations, their requirements are also different in
many other respects. This is so, in particular, in respect of the fact that
provincial regulations allow for several exemptions that are not available under

federal regulations, because they are geared toward the specific needs of local

!0 Canada’s Affidavit of Michael Falkiner, May 5, 2008, paras. 8-10.
' Canada’s Counter-Memorial, paras. 7-57.
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manufacturing, refer to specific geographical areas or prevent waste and
improve utilization of provincial land.

42.  The process of application, advertising and approval is, the Respondent argues,
perfectly clear under the regulations in force and the practice of their
implementation.'? Offers that occasionally might be made not in good faith (so
called “blockmailing”, described further below) can be controlled by the power
of DFAIT to discipline companies that violate the requirements of Notice 102
and export permits may be granted to applicants believed to have been unfairly
targeted.”” Moreover, only offers from persons that own or operate log
processing facilities will be considered and offers are always to be assessed to
determine whether they reflect current market value.

43, Other factors, such as the location of logs, transportation costs and weather
conditions, are taken into account in assessing the fairness of an offer.'* An offer
is normally considered fair if it falls within plus or minus 5% of the current
domestic market price. In arriving at a decision, the Minister of Foreign Affairs
may take into account factors other than the FTEAC recommendation, such as
the price of offers, the log supply and the interests of log processors in Canada.
Exporters can make submissions at any time about such decisions and, in any
event, judicial review of the minister’s decision is also available. Canada
explains that the Investor has made a number of submissions to the minister and

that some have been successful, but has not applied for judicial review.

'2 Canada’s Witness Statement of Brian Bustard, March 19, 2009, paras. 11-19, with reference to the
regulation of offers.

" Canada’s Affidavit of Judy Korecky, May 10, 2008, paras. 23-24; and Supplemental Affidavit, March
19, 2009, paras. 21-29.

'* Evidentiary Hearing, Opening Statement of Ms. Sylvie Tabet on behalf of Canada, May 18, 2009, at
46-49.
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Challenges to constitutionality of Notice 102 are also available; one such

challenge was unsuccessfully made by Timber West Corporation.

THE EFFECTS OF THE MEASURES COMPLAINED OF IN CONNECTION
WITH THE INVESTOR

2.2.1 The Investor’s Argument

The Investor is of the view that the log export control regime does not further the
Respondent’s objectives in terms of job creation because any such effect is
offset by the losses in the log export sector, just as it does not further the
objective of providing domestic manufacturers with an adequate supply of logs
as there is no shortage of supply in the Canadian market. This may have been
different at the origins of the export restrictions, found first in the Log Export
Advisory Committee established by the British Columbia government in 1918
with the occasion of World War I, and continued in the 1940 federal War
Measures Act and in the National Emergency Transition Power Act of 1945, but
it does not find justification today.'> An Investor’s expert report explains that
there are a number of less restrictive trade measures that could be applied to
achieve the policy goals.'®

The Investor argues in particular that the measures described have specific
adverse effects on the conduct of its business in the province. This is so first
because it considers the harvesting, sorting and booming requirements to be
unfair as they impose additional restrictions on coastal log producers in the light
of the Coast Domestic Market End Use Sort Descriptions,'” applicable only to

coastal log producers such as the Investor is; they mandate scaling in accordance

" Investor’s Memorial, paras. 47-49.

' Investor’s Expert Report of Peter H. Pearse, February 6, 2008, para. 27.

' Investor’s Witness Statement of Tony Kurucz, February 11, 2008, paras. 52 éf $6q.; and Reply Witness
Statement of Tony Kurucz, December 14, 2008, paras. 8-27, with particular reference to the question of
remote areas.
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with the metric system, resulting in the need to re-scale for exports and the
inevitable cost of time and money; they prevent the Investor from preparing the
logs in the manner most suitable to its clients needs; and provide for minimum
and maximum volumes of logs from remote areas.

Adverse effects also result from the practice of allowing sawmills to “blockmail”
export applications simply by making an offer on the logs advertised for export,
forcing the Investor to sell for a price lower than the export price.'® The log
processors can thus obtain logs at artificially suppressed prices. This practice
also puts the Investor at a competitive disadvantage in respect of other producers
operating in both federal and provincial lands and producers that own
sawmills.”” FTEAC, aware as it is of this practice, has not adopted remedial
measures. This is also the experience of other log producers in British
Columbia.*

Other adverse effects which the Investor identifies are the physical damage
suffered by the logs during the long export application process, mostly in terms
of degradation and rot and various diseases; the higher costs that it must incur to
comply with the regime; the fact that it is prevented from harvesting in an
efficient and optimal manner; and missing business opportunities because of its
inability to enter into long-term supply contracts with foreign clients.?'

It also argues that the Investor is prevented under the regime from obtaining

standing timber exemptions which are available to provincially-regulated

'8 Evidentiary Hearing, Witness appearance of Mr. Tony Kurucz on direct examination by Mr. Greg Nash
on behalf of the Investor, May 18, 2009, at 215-216.

' Evidentiary Hearing, Witness appearance of Mr. Norm Schaaf on direct examination by Mr. Greg Nash
on behalf of the Investor, May 18, 2009, at 86-88.

2 Tnvestor’s Witness Statement of Richard Ringma, December 11, 2008, with reference to the experience
of Island Timberlands LP; and Investor’s Witness Statement of Christian Schadendorf, December 11,
2008, with reference to the experience of Pluto Darkwoods Corp.

! Investor’s Witness Statement of Paul Stutesman, February 8, 2008, paras. 3-7; and Reply Witness
Statement of Paul Stutesman, December 12, 2008, paras. 2-5.
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timberland holders. Such exemptions involve many benefits, the most important
being that of not having to pass the surplus test and thus avoiding the risk of
“blockmail”. The Investor also asserts that the DFAIT has granted a standing
timber exemption to one corporation in spite of claiming that it has no authority
to do so0,”* just as it has done with timber originating from aboriginal lands.

The cumulative effect of such measures is that the Investor must sell its logs
below fair market value, and thus it ends up subsidizing the British Columbia

sawmills at its own expense.

2.2.2 The Respondent’s Argument

The Respondent believes that the claim by the Investor deals with a miniscule
percentage of its exports and thus the measures concerned cannot have adverse
effects of any magnitude on its business as the Investor describes.”” The
Respondent explains that of 38,876 parcels advertised from federal lands
between April 1, 1998 and March 31, 2008, only 933 offers were considered by
FTEAC. This represents only 2.4% of all federal booms advertised during ten
years, which means that 98% of booms advertised have been granted surplus
status. This experience is also that of the Investor. Canada asserts, moreover,
that the log export control policy is in accordance with regulatory aims of many
other jurisdictions which have similar policy goals and legisla‘tion.24
Submissions made by several intervenors maintain that none of the restrictions

are incompatible with NAFTA.*

# Investor’s Legal Expert Witness Statement of James G. Matkin, QC, December 11, 2008, with
reference to Canada’s constitutional authority to grant standing timber exemptions, paras. 11-21.

# Canada’s Expert Report of David Reishus, May 9, 2008, Section VII.

** Canada’s Affidavit of Professor Benjamin William Cashore, May 12, 2008, paras. 5-9.

** Submissions of the United Steelworkers, Communications, Energy and Paperworkers Union of Canada
and the British Columbia Federation of Labour, September 26, 2008.
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The Tribunal will consider the specific implications of such regulatory
framework and its eventual effects in the context of the specific legal claims

brought by the Investor.

OVERVIEW OF THE CLAIMS BROUGHT BEFORE THE TRIBUNAL

The Investor believes that regulations are aimed at ensuring that log processors
in British Columbia have access to logs at artificially suppressed prices, and the
fact that these very log processors have been put in charge of the administration
of the regime, breach a number of NAFTA provisions and other standards of
international law the Tribunal is bound to take into account.

The claims first concern national treatment under Article 1102. The Investor
claims in this connection that other exporters in “like circumstances” have been
provided with more favorable treatment as they are not subject to the
requirements and tests laid down under Notice 102, with particular reference to
the question of the harvesting requirements, the surplus test and the
unavailability of important exemptions benefiting those other exporters. This
differentiated treatment results in the breach of the national treatment standard.
The Investor next claims that the regulatory regime of Notice 102 is in breach of
the international law standard of treatment provided in NAFTA Article 1105,
with particular reference to the standard of “fair and equitable treatment”. The
Investor argues in this connection that it is subjected to unfair and inequitable
treatment, in part because of the substantive requirements of Notice 102 and in
part because of the highly secretive and non-transparent manner in which the
Log Export Control Regime is administered, which, among other consequences,

results in the unrestrained practice of “blockmailing”.
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Another claim brought by the Investor concerns the alleged imposition of
performance requirements in breach of NAFTA Article 1106(a) (c) and (e). In
the Investor’s view, the Log Control Export Regime imposes performance
requirements in respect of the obligation to cut and sort timber from federal land
at “normal market practices”, scale the rafts metrically and comply with other
rules affecting the Investor’s properties located in remote coastal areas.

A last claim brought by the Investor relates to the alleged breach of NAFTA
Article 1110, because the Log Export Control Regime entails a number of
measures that are tantamount to expropriation of the Investor’s intangible
property right to realize a fair market value for its logs in the international
market.

The Investor also claims damages in respect of each of such breaches of the
NAFTA provisions indicated.

The Tribunal needs also to consider a jurisdictional objection raised by Canada,
a matter which, as noted above, the Tribunal joined to the merits. Canada
maintains that the Investor’s claim is time barred by NAFTA Article 1116(2).
The Tribunal will now examine each of these claims, beginning with those
concerning national treatment and performance requirements, to be followed by
those other claims that involve an allegation of expropriation and the breach of
fair and equitable treatment. Canada’s jurisdictional objection and damages will

be examined at the end to the extent relevant.
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THE CLAIM CONCERNING NATIONAL TREATMENT UNDER ARTICLE
1102

2.4.1 The Investor’s Argument
The Investor asserts that Canada has failed to accord it treatment equivalent to
that provided to the most favorably treated Canadian investor or its investment
in breach of NAFTA Article 1102. This Article provides that :

Article 1102: National Treatment

1. Each Party shall accord to investors of another Party treatment no less
favorable than that it accords, in like circumstances, to its own investors with
respect to the establishment, acquisition, expansion, management, conduct,
operation, and sale or other disposition of investments.
2. Each Party shall accord to investments of investors of another Party treatment
no less favorable than that it accords, in like circumstances, to investments of its
own investors with respect to the establishment, acquisition, expansion,
management, conduct, operation, and sale or other disposition of investments.
It is argued in this connection that the Investor is in “like circumstances” with
log producers that export logs from other parts of Canada and from other parts
of British Columbia, as is also in “like circumstances” with other log exporters
in that province, including those located in coastal areas. All these other log
exporters are either not subject to the Log Export Control regime as practiced by
Canada in British Columbia or subject to less restrictive regulatory measures.
This different treatment is, in the Investor’s argument, particularly evident with
respect to the unavailability of standing exemptions for its operations. Those
benefiting from such exemptions have a significant advantage in treatment as
opposed to those that have been excluded, such as the Investor. These
advantages result from the fact that the producer knows in advance that it will be
able to export its logs and can thus enter into supply contracts with its

customers, for which it will be able to obtain the best market price, it is not

subject to the surplus test and thus free from “blockmailing”, and its products
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will not be subject to the exposure to the natural elements resulting in
deterioration and infestation.

The Investor asserts that the national treatment requirement of NAFTA Article
1102 reflects the influence of GATT Article III:4 as well as that of GATS
Article XII, but that it is broader because the NAFTA requirement applies to
investors and investments and not only to “like products” as in the GATT or to
“like services” as in the GATS. It is also said that this interconnection between
NAFTA and the GATT was recognized by Canada in its Statement of
Interpretation of NAFTA %

In that context, as well as on the basis of the decisions in Pope & Talbof’ and
S.D. Myers?® the Investor asserts that treatment ought to be compared with that
accorded to domestic investments in the same economic or business sector,
which is to be broadly understood, including in particular the requirement to
provide for competitive opportunities. It is argued in this respect that in view of
NAFTA'’s objective of promoting conditions of fair competition in a free trade
area, the equality of competitive opportunities is an essential element of the
national treatment standard. Direct competition in the marketplace is the
benchmark the Investor favors for the comparison of treatment, a concept which
was broadly construed in Occidental v. Ecuador® when comparing to that end
broad sectors of economic activity.

In the Investor’s submission, the concept of “like circumstances” does not mean

that circumstances need to be identical and that even if the standard laid down in

%6 Investor’s Memorial, para. 265.

7 Pope & Talbot, Inc. v. Canada, NAFTA/UNCITRAL), Merits II, Apr. 2001, para. 78 [hereinafter
Pope & Talbot, Merits I1].

*.8.D. Myers, Inc. v. Canada, NAFTA/UNCITRAL), Final Award, Oct. 2002, para. 250, [hereinafter
S.D. Myers Final Award].

¥ Occidental Exploration and Production Company v. The Republic of Ecuador, Final Award, London
Court of International Arbitration Administered Case No. UN 3467 paras. 173-176 [hereinafter
Occidental Award].
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the Methanex decision® is followed, so as to compare an investor with a
domestic investor in an identical product market, in the instant case the test is
satisfied because the product market for all comparisons is that of log producers.
The Investor argues, in addition, that while Article 1102 is subject to the
exceptions permitted under NAFTA Article 1108, in respect of sectors that
require treatment in accordance with public policies, Canada did not include the
forestry sector in its list of exceptions, thus making policy objectives irrelevant
as to the treatment in this sector. Neither does a breach of national treatment
require evidence of any discriminatory intent based on the nationality of the
foreign investor, as held in Thunderbird?'

The fact that the Investor is in “like circumstances” with log producers in
Alberta,”” but subject to a restrictive regulatory export regime which does not
apply to the latter, should be enough to establish that national treatment has not
been observed. In addition, the Investor, as a producer in the British Columbia
coast, is subject to stricter harvesting and sorting requirements than those that
apply in the British Columbia interior. The Investor also asserts to be in “like

circumstances” with producers in the British Columbia coast, many of which are

3% The Tribunal in Methanex considered in this respect that:

Given the object of Article 1102 and the flexibility which the provision provides in its adoption
of “like circumstances”, it would be as perverse to ignore identical comparators if they were
available and to use comparators that were less “like”, as it would be perverse to refuse to find
and to apply less “like” comparators when no identical comparators existed.... the tribunal
selected the entities that were in the most “like circumstances” and not comparators that were in
less “like circumstances”. It would be a forced application of Article 1102 if a tribunal were to
ignore the identical comparator and to try to lever in an, at best, approximate (and arguably
inappropriate) comparator. The fact stands— Methanex did not receive less favourable treatment
than the identical domestic comparators, producing methanol. Methanex v. United States,
(NAFTA/UNCITRAL), Final Award, Aug. 2005, Part IV-Chap. B, 8-9, paras. 17, 19,
[hereinafter Methanex Award]

See also Canada’s comments on this view in its Reply, paras. 299-300.

U International Thunderbird Gaming Corporation v. Mexico, NAFTA/UNCITRAL), Final Award, Jan.
20006, para 177 [hereinafter Thunderbird Award].

32 Investor’s Expert Statement of Keith Branter, December 9, 2008, paras. 4-6.
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subject to the more lenient conditions of provincial regulations. In view of this
likeness, there is no policy justification for Notice 102 applying to the Investor
and to none of its comparator producers, particularly in light of the fact that
there is no shortage of logs in the British Columbia market or in Canada and,
moreover, that there is an active inter-regional flow of logs evidencing the
similarities between producers.

The end result of being forced to sell logs domestically at a price invariably
below that of the export market, not having available any exemptions, being
subject to “blockmailing” and having to observe stricter harvesting
requirements, is in itself in breach of national treatment, either because none of
the Investor’s competitors are subject to such disadvantages or if they are, they
are disadvantaged to a much lesser extent. This differential treatment affects the
“establishment, acquisition, expansion, management, conduct, operation, and

sale or other disposition of investments” as required under Article 1102.

2.4.2 The Respondent’s Opposing Views

The Respondent maintains that the Investor has not established the essential
elements of Article 1102 in respect of the allegations it has made, particularly
because of the fact that it has been accorded exactly the same treatment as
domestic investors and because it has not suffered any nationality-based
discrimination.

In Canada’s view, the first issue is to determine whether there has been a
“treatment” involving the establishment, acquisition, expansion, management,
conduct, operation and sale or other disposition of investments. Only once this
specific treatment is identified can it be compared with that accorded to other

investors, foreign or domestic. In addition, the treatment that needs to be
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identified is that accorded to different investors by the same government. It is
not legitimate to compare treatment accorded by a national government with that
accorded by a sub-national government, state or provincial, as is provided by
Article 1102(3).

The investors and investments to be compared must also be “in like
circumstances”, a comparison that requires the identification of an identical
domestic investor, if one exists or otherwise those that, as held in MEI/I&‘/?E)(,33
are in the most “like circumstances”. Canada maintains that in the instant case,
such identical domestic investors are available, because all federal land owners
in British Columbia that seek to export logs operate under the same Notice 102
and are subject to the same export control regime in the same way as the
Investor. If there is a need to identify other comparators that are in the most
“like circumstances”, NAFTA Chapter 11 Tribunals have considered diverse
factors, including general principles of NAFTA that take into account
environmental and trade concerns,** differences in services and functions of the
investors compared®” or public policy considerations.*®

Canada argues that, in contrast, the Investor follows a narrow approach
identifying only the economic sector in which the Investor competes and
introduces a special meaning of the national treatment standard relating it to a
guarantee of competitive opportunities. NAFTA tribunals, as noted above, have
taken a broader view that allows for the taking into consideration of different

factors relevant to the comparison, just as Occidental specifically refused to

33 Methanex Award, $6é supra note 30.

3 8.D. Myers, Inc. v. Canada, NAFTA/UNCITRAL), Partial Award on the Merits, Nov. 2000, para. 250
[hereinafter S.D. Myers, Partial Award].

* United Parcel Serv., Inc. v. Canada, (NAFTA/UNCITRAL) Final Award, Jun. 2007, para. 99
[hereinafter UPS Award].

36 Pope & Talbot, Merits 11, para. 79.
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interpret the concept of “in like situations” as meaning a comparison exclusively
in the same sector of economic activity.’’ Neither should “in like circumstances”
be interpreted in the light of the meaning of other NAFTA chapters or other
treaties such as the GATT. This is because Article 1102 reflects a specific
understanding and intent of the NAFTA Parties not necessarily found in other
contexts and should “be read on its own term”.*®

The Respondent explains that the facts do not support the Investor’s allegations
in view of the fact that the coastal and interior regions of British Columbia are
two economically distinct regions, where different species are harvested, where
log processing also differs, and because their logs are rarely interchangeable due
to the high costs of transportation from the interior and other factors. Nor is it
factually possible to compare the Investor’s operations with those of producers
in other Canadian provinces. Of particular importance, in explaining the
differences in regulatory regimes, is the dependence of the British Columbia
economy on forestry and the impact that any shortage in supply might have in
that province.

Canada argues that because the Investor receives the same treatment as the
appropriate domestic comparator there can be no breach of national treatment,
nor is there in this case a situation where the domestic investment might have
obtained more favorable treatment than that accorded to the Investor. And there
is certainly no nationality-based discrimination in the treatment accorded to the

Investor, the prevention of which is the overriding objective of Article 1102 as

*7 Occidental Award, para. 173.
¥ Methanex Award, Part IV-Chap. B, para. 37.
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has been established by both the Canadian®® and United States™*” interpretations
of this Article and has been confirmed by Chapter Eleven jurisprudence.'

75.  In the Respondent’s view, the Investor’s allegations can be grouped into three
types: the different treatment accorded by Notice 102 depending on where the
logs are located in British Columbia; the different treatment of log producers
under Notice 102 and those under provincial regulations; and the different
treatment of log producers in British Columbia, whether under the federal or
provincial regimes, as compared to those in Alberta. All such differences
involve comparing treatment accorded by different jurisdictions, an exercise that
results in invoking the elements of each regime which the Investor prefers and
that would lead to a better treatment than that available to any domestic investor
in Canada.

76.  If the treatment complained of is compared to that of domestic producers in “like
circumstances”, there is no difference that could be in breach of national
treatment. It follows that the requirements of Notice 102 cannot be compared to
those applied to Alberta log producers*” or to log producers on British Columbia
provincial land, but only to log producers on federal land in British Columbia,
which are subject exactly the same treatment as the Investor.” Similarly, the
obligation eventually to sell logs in the domestic market or the “blockmailing”
allegation cannot be compared to the treatment in other provinces, such as

Alberta, but must be compared with the treatment of federal land log producers

3% Canada, Department of External Affairs, Statement on Implementation: North American Free Trade
Agreement, vol. 128, no. 1, pp. 148-149, 159. (Ottawa: Canada Gazette, 1994).

% United States of America, NAFTA Implementation Act, Statement of Administrative Action, (Public
Law 103-182, 140 Stat. 2057).

*' Roy Feldman Karpa v. United Mexican States, NAFTA/ICSID Case No. ARB(AF)/99/1), Award, Dec.
2002, para. 166 [hereinafter Feldman Award]; ADF Group Inc. v. United Slates of America,
(NAFTA/ICSID Case No. ARB(AF)/00/1), Award, Jan. 2003, para. 157 [hereinafter ADF Award].

2 Canada’s Affidavit of Darren Tapp, March 20, 2009, paras. 13-16, with reference to Alberta’s
regulations of log production.

# Canada’s Rejoinder Memorial, with reference to the proper comparators, paras. 100-135.
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in British Columbia, which are again under the same obligations and
requirements or are otherwise affected by the same market practices.

The proper comparator in terms of cutting and scaling are the log producers in
British Columbia and not in other provinces, just as sorting is to be compared
with requirements applicable to coastal log producers in British Columbia and
not those in the BC interior or Alberta. Special requirements concerning remote
areas are to be compared to the treatment of producers in those areas and not in
the coast or elsewhere. The question of standing exemptions under provincial
regulations, which are not available to the Investor, should be compared to the
situation of producers on federal lands in British Columbia and not those on
provincial land. Coastal log producers in the province, it is explained, and not
those in the interior are the proper comparator for restrictions on the advertising
of standing timber, just as log producers on provincial land, and not those in
federal land, are the comparators for the fee-in-lieu of manufacture.

Each of the measures is applied in identical terms to the entities operating in the
same areas and conditions, domestic or foreign, as provided for in the different

regulatory regimes and none involves a nationality-based discrimination.

2.4.3 The Tribunal’s Findings

The Tribunal must first address Canada’s argument that no “treatment”, in the
sense of Article 1102, has been identified by the Investor. The treatment to
which that Article refers is with respect to the ‘“establishment, acquisition,
expansion, management, conduct, operation and sale or other dispositions of
investments”. This is a broad definition indeed, as it includes almost any
conceivable measure that can be with respect to the beginning, development,

management and end of an investor’s business activity. The treatment is no
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different than the aggregate of all the regulatory measures applied to that
business. The Investor has specifically complained about the adverse effects the
measures in question have on the expansion, management, conduct and
operation of its forestry business in British Columbia. The Tribunal is thus
satisfied that the treatment complained of has been adequately identified by the
Investor.

80.  The Tribunal in S.0. Myers related “treatment” to a requirement of a practical
impact on the investment and not merely a motive or intent so as to produce a
breach of Article 1102.** While motive or intent cannot be excluded from the
scope of Article 1102 beforehand, it is not an issue that arises in the instant case.
To the extent that a practical impact must be shown, the Tribunal notes that the
Investor has identified the adverse effects it believes arise from the treatment
received, and thus also meets this particular test, subject, of course, to proving
the actual extent of those effects and the adverse consequences that ensue, if
any.

81.  An additional issue concerning treatment that the Tribunal also needs to consider
is whether the treatment accorded to the Investor by the national government can
be compared to that accorded under British Columbia jurisdiction. Canada
argues in this respect that Article 1102(3) specifically distinguishes the
treatment accorded by a state or province from that of the national government
and, thus, the two cannot be compared.

82.  Despite the fact that, on occasion, concurrent jurisdictions relating to the same
activity might make that distinction difficult, as in some respects the instant case

appears to reflect, the Tribunal considers the argument made by Canada correct.

#'S.D. Myers, Partial Award, para. 254.
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Treatment accorded to foreign investors by the national government needs to be
compared to that accorded by the same government to domestic investors,
subject to meeting the requirement to be in “like circumstances”, just as the
treatment accorded by a province ought to be compared to the treatment of that
province in respect of like investments.

83.  While the parties have spent considerable time on the correct analytical steps to
establish whether a breach of national treatment has occurred,45 the issue is
finally to determine which investors are in “like circumstances”, so as to allow
for a comparison of the treatment concerned. Following different routes the
parties reach the same point and the discussion turns on what “like
circumstances” mean and which are the proper investors to be compared to each
other in connection with the treatment received.

84.  The Tribunal does not exclude the possibility for the contextual interpretation of
a provision of a treaty in the light of other provisions of the same treaty, or even
of other treaties, as the Investor favors, in appropriate cases, as allowed for
under Article 31 of the Vienna Convention on the Law of Treaties.*® The fact
that Article 1102 does not define “in like circumstances” has been subject to two
different readings. The Investor believes that because other provisions of
NAFTA and also the GATT and GATS have used either that or similar
expressions in the broad sense of requiring treatment that shall allow for
competitive opportunities, the same special meaning ought to be given to “in

like circumstances” in Article 1102.

* Investor’s Reply Memorial, paras. 150 ef $6q.; Canada’s Rejoinder Memorial, paras. 55-57.

% Investor’s Expert Opinion of Professor Robert Howse, December 14, 2008, paras. 4-11, with particular
reference to the concept of “systemic integration”, at para. 9; Evidentiary Hearing, Witness appearance of
Professor Robert Howse on direct examination by Mr. Barry Appleton, May 22, 2009, at 1290-1294.
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85.  Canada has, however, a different reading.*” If a special meaning has been given
to that concept by other NAFTA Articles or by other treaties and not by Article
1102, this only allows for the interpretation of the concept in the light of its
ordinary meaning, which is none other than comparing situations that are
similar. A special meaning is thus unwarranted.

86.  The Tribunal is mindful of the need not to make expressions used in different
contexts and treaties interchangeable in spite of their similarity, as is the case of
“like products” under GATT Article III1:4. WTO panels and other tribunals have
been extremely careful not to interpret expressions or concepts used in specific
provisions in the light of the use of those or similar expressions in other
contexts. This care is also appropriate in respect of the Investor’s argument of
identifying the meaning of “in like circumstances” of Article 1102 with that
under Articles 1405 or 1505.

87.  In the strict context of a trade treaty, such as the GATT or a number of NAFTA
Chapters, the Tribunal might be inclined to understand “in like circumstances”
as relating to the need to ensure equality of treatment in respect of competitive
opportunities and other trade objectives. But, it must also note that NAFTA, and
some other free trade agreements, includes matters that go beyond trade so as to
provide for broader mechanisms of economic integration and coordination of
economic policies. This is the case of NAFTA Chapter Eleven in respect of
investments. It would thus be limiting to relate the concept exclusively to trade
objectives and it is thus necessary to understand it in a broader sense that will
allow for the comparison of other relevant elements, not excluding trade where

appropriate.

# Canada’s Supplemental Expert Opinion of Michael Reisman, February 9, 2009, paras. 8-16.
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This explains why NAFTA tribunals have, on a number of occasions, considered
various factors in assessing whether investors are “in like circumstances”, as
evidenced by the references noted above to S.0. Myers, UPS and Pope &
Talbot. The environment, trade, the nature of services and functions, and public
policy considerations are found among such factors. This also explains why it is
not enough on occasions to undertake the comparison solely in the same sector
of economic activity and it might be necessary, as in Occidental, to consider
whole sectors of the economy and business.

Having decided that the proper comparison is between investors which are
subject to the same regulatory measures under the same jurisdictional authority,
which in the instant case is the comparison between foreign and domestic
investors subject to Notice 102 and the national jurisdiction of the Canadian
government, the Tribunal must now determine which is the appropriate
comparator for the purposes of the treatment accorded to investors “in like
circumstances” under Article 1102.

To the extent there are investors in identical circumstances to be compared, this
makes it unnecessary to resort to the Methanex alternative choice noted above of
finding investors in the most like circumstances. Such identically situated
investors are those log producers operating on lands under federal jurisdiction in
British Columbia and subject of course to the same requirements under Notice
102. As was also noted, jurisdictional overlaps might occur in certain respects,
but these appear to arise mostly in the case of lands that have been reclassified
and log producers that are accordingly subject to some transitional regime, such

as in the case of one of the Investor’s competitors which was granted standing
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exemptions under federal regulation notwithstanding that these exemptions are
only available under provincial jurisdiction.*®

Canada has persuasively argued that the Investor must be compared to other log
producers subject to Notice 102 and not to producers in other provinces, notably
Alberta, or to producers that are operating under the provincial regulations. As
some of the Investor’s operations are located in provincially regulated lands,
these ought to be compared with those operations of similarly located log
producers, whether in respect of the surplus test or of harvesting and sorting
requirements. Some sub-categories of provincially regulated operations, such as
producers in remote areas of British Columbia, which is also the case of some of
the Investor’s operations, ought to be compared within that sub-category.
Referring to a similar discussion that entailed differential treatment of staff in
the employment of the World Bank, the Administrative Tribunal of that
organization clarified the question of the proper comparator in the following
terms: “The Tribunal must note that this is not the meaning of discrimination,
because staff members in different situations will normally be governed by
different rules or provisions.... Rather, discrimination takes place where staff
who are in basically similar situations are treated differently”.*’

That same conclusion is appropriate in the instant case. In all the comparisons
that are made within the appropriate category, the treatment the Investor is
accorded is identical to that accorded to domestic investors in the same category.

Here, there is no issue as to which is the best treatment available to an investor,

such as was discussed in Pope & Talbol, since the treatment here is the same in

* Canada’s Affidavit of John R. Cook, May 7, 2008, paras. 28-30, with reference to the special
transitional case of Pluto Darkwoods.
* World Bank Administrative Tribunal, Crevier, Decision No. 205, 1999, para. 25.
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each category of comparison. Accordingly, we conclude that no standard of
national treatment can be or was breached in these circumstances.

The Tribunal turns lastly to the issue of whether the purpose of Article 1102 is to
prevent nationality-based discrimination as discussed in Fé/dman. In that case,
the Tribunal concluded that the concept of national treatment in Article 1102 “is
designed to prevent discrimination on the basis of nationality, or by ‘reasons of
nationality’”.>® While nationality-based discrimination would make a finding of
breach of national treatment unavoidable, some argue that this is not the only
aim of the concept of national treatment under Article 1102. They would say
that, even in the absence of discrimination, a differentiated treatment which is
arbitrary and unjustified might qualify as a breach of national treatment. Thus
discrimination might entail considerations other than nationality. However, in
the instant case there is not the slightest evidence that any of the measures
discussed might be based on considerations of the nationality of the Investor.
As concluded above, nor is there any differentiated treatment on other grounds

among the appropriate categories of comparison. Accordingly the Investor’s

Article 1102 case must fail.

THE CLAIM CONCERNING PERFORMANCE REQUIREMENTS UNDER
NAFTA ARTICLE 1106

2.5.1 The Investor’s Argument

The Investor asserts that the Log Export Control regime imposes performance
requirements in breach of Article 1106 in connection with the obligation to cut
and sort timber in accordance to “normal market practices”, to scale timber rafts

metrically and to follow additional rules for properties located in the remote

*% Feldman Award, para. 181.
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coastal region. All these requirements, it is also argued, impact the way the
Investor manages its investments in Canada.
The Investor explains in this respect that the prohibited performance
requirements are listed in Article 1106(1), which is followed by a specific subset
of performance requirements, that cannot be imposed upon the Investor as
provided under Article 1106(3). These provisions read as follows:

Article 1106: Performance Requirements

1. No Party may impose or enforce any of the following requirements, or
enforce any commitment or undertaking, in connection with the establishment,
acquisition, expansion, management, conduct or operation of an investment of
an investor of a Party or of a non-Party in its territory:

(a) to export a given level or percentage of goods or services;

[...]

(c) to purchase, use or accord a preference to goods produced or services
provided in its territory, or to purchase goods or services from persons in its
territory;

[...]

(e) to restrict sales of goods or services in its territory that such investment
produces or provides by relating such sales in any way to the volume or value of
its exports or foreign exchange earnings;

[..]

3. No Party may condition the receipt or continued receipt of an advantage, in
connection with an investment in its territory of an investor of a Party or of a
non-Party, on compliance with any of the following requirements: [...]

The Investor complains specifically about the performance requirements it
believes have been imposed upon it in breach of Article 1106(1)(a) in imposing
the export of a given level or percentage of goods or services; of Article
1106(1)(c) in that it must purchase, use or accord preference to services

provided in Canada; and of Article 1106(1)(e) restricting its sale of logs in

Canada by relating such sales to the volume of its exports.
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A first alleged breach concerns such measures that impose the exporting of a
given level of goods originating in Canada, in the instant case the requirement to
advertise for the export of logs from remote areas in a minimum volume of

2.800 m®> and a maximum volume of 15.000 m’

. As this is a precondition for
export approval, any advertisement of logs outside those levels cannot be
exported.’’

The Investor complains about a second breach of Article 1106 in that it is
required to cut, sort and scale its logs in accordance with the specifications of
the Coast Domestic Market End Use Sort Description and is thus required to
produce certain types of goods.

A third breach of Article 1106 complained of is the alleged obligation to accord
preference to services provided in Canada in that the Investor, in complying with
the regulations to cut, sort and scale its logs in a certain way, needs to hire the
services of those who perform such tasks, which also occurs when it is required
to retrieve logs that break up while awaiting the surplus testing procedures.
With respect to logs to be exported from remote areas, there is also the need to
hire extra towing services.

The Investor complains next of the alleged restriction of the domestic sale of its
logs by relating their sale to the volume of its exports, because the minimum and
maximum volumes for the advertising of logs from remote areas results in
volume restrictions which are inextricably linked to the volume of its exports.
The Investor argues that the ordinary meaning of Article 1106(1)(a), (c) and (e),
as well as the related provisions of Article 1106(3), the interconnection of which

was discussed in Pope & Talbot, as well as the context of these provisions,

*! Investor’s Reply Memorial, paras. 409-416.



43

support its claim. Although the Pope & Talbot tribunal considered the word
“requirement”, as used in Article 1106(1), to have a mandatory nature, the WTO
panel in Measures Affective the Automotive [ndustry considered that
“requirement” could include various forms of governmental action that could
influence the conduct of private parties.

103. Despite the fact that Article 1106(5) provides that paragraphs 1 and 3 of the
same article do not apply to any requirement other than those set in those
paragraphs, the Investor affirms that its arguments do not expand that list of
requirements.

104. The Investor lastly argues that Article 1106(1) must be read in the light of the
object and purpose of the treaty as a whole, with particular reference to the
objective of eliminating barriers to trade. The performance requirements
imposed do not further this objective, the Investor maintains. But even if the
Article is read in the light of its own objective and purpose, the mere fact that
the regulations concerned are designed to encourage the domestic manufacturing
of logs means that the investment is being distorted in Canada’s favor. The
Investor also points to the fact that Canada did not include the forestry sector

among the economic sectors it exempted from Article 1106.

2.5.2 Canada’s Opposing Arguments

105. Canada is of the view that prohibited performance requirements are specifically
listed in Article 1106(1), with a further elaboration in Article 1106(3), and that
these provisions, as held in Pope & Talbof* and S.D. Myers, cannot be

broadened beyond their express terms as indicated by Article 1106(5).

2 Pope & Talbot, Inc. v. Canada, (NAFTA/UNCITRAL), Merits I, Jun. 2000, para. 70 [hereinafter Pope
& Talbot, Merits I].
*S.D. Myers, Partial Award, para. 275.
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Otherwise every border measure could be considered a prohibited performance
requirement, thus leading to an absurd result.

The Respondent argues, in particular, that none of the measures complained of
involve the imposition or enforcement of a requirement, commitment or
undertaking, and thus do not meet the ordinary meaning of Article 1106. There
are no requirements found in the regime to increase or limit log exports, and thus
producers are free to sell logs in both the domestic and international markets.
Moreover, the measures complained of do not relate to the objective of this
Article, which is to prohibit export requirements that are designed to oblige an
investor to export more than it otherwise would have exported.

The advertisement of a minimum volume of logs concerns only the advertising
of logs and has no bearing on the level of goods exported. In fact, Canada
points out that the Investor did not export almost 20% of the logs for which it
had obtained an export permit. Nor is there a preference accorded to logs
produced in Canada since the logs are produced there because they grow there.
The measure is designed to prevent the advertisement of small volumes in
remote areas so as to discourage offers by processors. Moreover, the maximum
volume complained of has no connection with exports and does not restrict the
Investor’s capacity to export as many logs as have been authorized.

The Investor is free to sell as many logs as it wishes in the domestic market and
it is in no way constrained from so doing because of a performance requirement.
There is no connection whatever between its domestic sales and the volume of

its exports and hence Article 1106(1)(e) simply does not apply, as held in Pope
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& Talbot in interpreting this provision where no such link had been
established.™

109. Canada also maintains that the use of the metric system in the scaling of logs is
simply an application of the measurement system applied in Canada and has no
connection with the manufacture or sale of logs. Neither the use of this system
nor the recovery of logs compels the Investor to purchase services from persons
in Canada, and the Investor is free to hire workers from outside Canada. To hire
such services in Canada is purely a business decision.

110. The fact that there might have been incidental consequences of the regulatory

regime does not mean that these are a “performance requirement”, as was held in

S.D. Myers.>

2.5.3 The Tribunal’s Findings

111. In considering this claim, the Tribunal is mindful of the restricted scope of
Article 1106(5) in that the performance requirements that are prohibited are
limited to the specific matters identified in paragraphs (1) and (3). The Tribunal
finds the views of Pope & Talbot and S.D. Myers tribunals to be convincing in
this respect.

112.  Thus the first question for the Tribunal is whether the measures complained of
are among those listed in Article 1106(1) and (3), with specific reference to
those contained in paragraph (1)(a), (c) and (e). It is also necessary to establish
the objective to which this particular Article responds.

113.  On this latter point, Canada makes a persuasive argument to the effect that the
objective of the article is to prohibit performance requirements designed to

oblige an investor to export more than it otherwise would have exported. This is

> Pope & Talbot, Merits I, para. 79.
>>S.D. Myers, Partial Award, paras. 270-278.
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also evident from the very terms of each of the requirements identified in the
article: all are related to the export of goods and services and the conditions
under which such exports are made.

The complaint that the requirement to advertise for the export of logs from
remote areas in a minimum volume of 2,800 m’ and a maximum volume of
15,000 m’ contravenes Article 1106(1)(a) because it restricts the level of the
Investor’s export of logs, is difficult to reconcile with the terms of this provision.
Canada’s argument in this respect is convincing: a requirement related to the
advertisement of goods, as a step in the process of obtaining an export permit,
cannot be seen as a restriction on the exports themselves, which can be
undertaken in any level which has been authorized. Indeed, the Investor has
every right to export an aggregated amount of logs by adding up the various
permits obtained within the period of authorization, which may occur depending
on the demand of a given customer or destination and the cost effectiveness of
transportation.

The Investor also complains about the requirement to cut, sort and scale its logs
in accordance with the specifications of the Coast Domestic Market End Use
Sort Description, which it says constitutes an obligation to produce certain types
of goods in contravention of Article 1106(1)(c), in that a preference is accorded
to goods which meet the requirements of the domestic market. This complaint is
equally difficult to reconcile with the terms of the provision. While such a
requirement is evidently related to the manner in which goods are to be shipped
to the domestic market, an issue that will be discussed further below, it is not a

performance requirement designed to restrict or enhance exports.
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Scaling in accordance with the metric system is also a measure which simply
relates to the measurement system in use throughout Canada, and it would be
rather unusual to have a country applying different systems of measurement to
different ends.

This is not to say that the requirement at issue might not have an incidentally
adverse effect on the Investor’s exports to the extent that it might wish to cut,
sort and scale its logs as required by its customers in foreign markets. This,
however, does not appear to be the kind of prohibited performance requirement
banned by Article 1106, which needs to be directly and specifically connected to
exports. The Articles’ ban does not appear to capture other requirements which
merely have some indirect e