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[1] This proceedi ng involves a challenge by the Petitioner,
States, ("Mexico") of an arbitration award (the "Award")
by a tribunal (the "Tribunal") constituted under
Free Trade Agreenent ("NAFTA") between the United States of Anerica,
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Canada (the "Parties" or the "NAFTA Parties"). In the Award, the Tribunal granted
damages in the ambunt of $16, 685,000 (U.S.) against Mexico in favour of the
Respondent, Metal clad Corporation ("Metalclad"), an Anerican corporation
establ i shed under the |laws of the State of Del aware. Mexico seeks to set aside the
Award. The matter comes before this Court because the place of the arbitration was
designated to be Vancouver, B.C

UNDERLYI NG FACTS

[2] I will set out the underlying facts which are not disputed. In a proceedi ng of
this nature, it would not be appropriate for this Court to make its own findings of
fact and | do not purport to make any such findings. | am not endeavouring to set
out all of the facts. Instead, | will review the core undisputed facts in order to
gi ve the reader the general framework of circunstances. | will refer to further
facts or allegations during nmy discussion of the issues to the extent it is
required to deal with the issues.

[3] The subject matter of the Award is a site (the "Site") in La Pedrera, a valley
| ocated within the nmunicipality of Guadal cazar (the "Municipality"), in the State
of San Luis Potosi (the "State of SLP"), Mexico. The Site is approximtely 70

kil ometres away fromthe city of Guadal cazar and approxi mately 800 people live
within 10 kilometres of it.

[4] The Site has been owned at all material tinmes by a conpany incorporated under
the I aws of Mexico, Confinam ento Tecnico de Residous Industriales, S.A de C V.
("COTERIN'), or its shareholders. The Site and COTERIN were initially owned by

Mexi can nationals who sold COTERIN to a subsidiary of Metalclad in 1993 (at which
time ownership of the Site was transferred into COTERIN). To be consistent with the
approach utilized in the Award, a reference in these Reasons for Judgnment to

Metal clad after 1993 will include COTERIN; although COTERIN may have taken an
action in question, Metalclad was the operating m nd and deci sion naker for

COTERI N.

[5] COTERI N began operating a hazardous waste transfer station at the Site in 1990
pursuant to an authority granted by the federal government of Mexico. However,
20,000 tons of waste were not transferred fromthe Site and were deposited on the
Site without treatnment or separation. The federal governnent of Mexico ordered the
closure of the transfer station on Septenber 26, 1991 and this closure renained in
effect until February 1996.

[6] COTERIN applied to the Municipality for a permt to construct a hazardous waste
landfill at the Site in 1991. The application was refused at the tine and the
refusal was confirmed when a newy el ected munici pal governnment came into office in
1992.

[7] I'n 1993, COTERIN received three permts in respect of a hazardous waste
landfill at the Site. Two of the permits were environnental inpact authorizations
i ssued by the National Institute of Ecology, an agency of Mexico's Secretariat of
the Environnment, National Resources and Fishing (the "Secretariat of the
Environnent"), in respect of the construction and operation of the landfill. The
third permt was a land use permt issued by the State of SLP

[8] In April 1993, Metalclad entered into an option agreenent to purchase COTERI N
The option agreenent (as anmended) provided that the paynment of the purchase price
was subject to, anbng other things, the condition that either (a) a rmunicipa

permt was issued to COTERIN or (b) COTERIN had received a definitive judgment from
the Mexican courts that a municipal pernmit was not required for the construction of
the landfill. Metalclad conpleted its purchase of COTERIN wi thout either of these
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conditions being satisfied (although Metalclad alleged in the arbitration, and the
Tri bunal found, that Mexican federal officials had assured Metal clad that COTERI N
had all the authorities required to undertake the landfill project).

[9] COTERI N commenced construction activities at the Site in the absence of a
muni ci pal construction permt. After the construction began, COTERIN received a
further construction pernmt fromthe federal authorities; it was issued in January
1995 and aut horized the construction of the final aspects of the facility.

[10] On COctober 26, 1994, the Municipality issued a stop work order due to the
absence of a municipal pernmit. COTERI N nade application for a municipa
construction permit on Novermber 15, 1994. The Miunicipality officially denied this
application over a year |ater, on Decenmber 5, 1995.

[11] In the nmeantinme, COTERIN continued with construction of the landfill facility
at the Site. It was conpleted by March 1995. On March 10, 1995, COTERI N held an
opening or facility tour and denonstrators bl ockaded the Site for several hours.
The landfill facility was not actually opened and it has not subsequently been
oper at ed.

[12] Metalclad entered into further negotiations with federal authorities regarding
the operation of the landfill facility. The negotiations resulted in an agreenment
called the Convenio. It was entered into by Metal clad on Novenmber 25, 1995 with two
sub- agenci es of the Secretariat of the Environment. The Coveni o contai ned numerous
provi sions, the nost inportant of which were that Metalclad would be permitted to
operate the landfill for an initial period of five years and that it would

remedi ate the previous contam nation during the first three years of this period.
After the Convenio was entered into, the federal authorities issued a further
permt to COTERIN;, it was issued in February 1996 and i ncreased the annua

permtted capacity of the facility from 36,000 tons to 360, 000 tons.

[13] It was shortly after the Convenio was entered into that the Minicipality
formal |y denied COTERIN s application for a construction pernmit on Decenmber 5,

1995. The considerations taken into account by the municipal council in denying the
application were that (i) COTERIN had been denied a construction pernmit in 1991/2,
(ii) COTERIN had conmenced construction before applying for the permt and finished
the construction while the permt application was pending, (iii) there were

envi ronnental concerns and (iv) a great nunber of the Miunicipality's inhabitants
were opposed to the granting of the permt.

[14] The Municipality then challenged the Convenio by first making an

adm ni strative conplaint to the Secretariat of the Environment and by subsequently
filing a wit of anparo with the Federal Court in January 1996. In the anparo
proceedi ng, the Minicipality obtained an injunction in respect of the Convenio in
February 1996. The anparo proceeding was ultimately dismissed in Muy 1999 on the
basis that such a proceedi ng was not available to a municipal body (as opposed to a
private person) for the purpose of challenging a decision of another |evel of
government and that the proper method for the Municipality to have chall enged the
Conveni o was a proceeding called a Constitutional Controversy.

[15] COTERIN requested the Municipality to reconsider the application for a
construction permt but the Municipality rejected the request in April 1996.
COTERIN then filed a wit of anparo in a Mexican federal court in respect of the
Muni cipality's refusal to issue a permt. The proceeding was di sm ssed without a
hearing of the merits on the basis that COTERI N had not exhausted its

adm nistrative renmedi es. COTERI N appeal ed to the Mexi can Suprene Court but
subsequent |y abandoned its appeal as a sign of good faith to the Minicipality for
t he purpose of negotiations.
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[16] Further negotiations were not fruitful and Metal cl ad delivered a Notice of
Intent to Submit a Claimto Arbitration under Article 1119 of the NAFTA to Mexico
in Cctober 1996. It comrenced the arbitration proceeding by filing a Notice of
Claimin January 1997 with the Secretariat of the International Centre for
Settlement of Investnent Disputes ("ICSID"). Article 1120 of the NAFTA gives a
choice of three sets of arbitration rules to govern the arbitration and Metalcl ad
sel ected the Additional Facility Rules of ICSID (which are properly called the
Arbitration (Additional Facility) Rules).

[17] After the arbitration proceedi ng was underway, but before the hearing in the
arbitration was held, the Governor of the State of SLP issued an ecol ogi cal decree
(the "Ecol ogi cal Decree") on Septenber 20, 1997, which was three days prior to the
expiry of the Governor's term The Ecol ogi cal Decree declared an area of 188, 758
hectares within the Minicipality, which included the Site, to be an ecol ogi ca
preserve for the stated purpose of protecting species of cacti.

[18] A three person tribunal was constituted as the Tribunal to decide the
arbitration. It was proposed by the Tribunal, and agreed by the parties, that the
pl ace of the arbitration would be Vancouver, B.C. Witten w tness statenents and
subni ssi ons were exchanged, and an oral hearing took place before the Tribuna

bet ween August 30 and September 9, 1999 in Washington D.C. Further witten

subm ssions were filed and the Tribunal rendered the Award on August 30, 2000.

NAFTA PROVI SI ONS

[19] A review of sone of the provisions of the NAFTA will assist in understanding
the Award. Paragraph 1 of Article 1116 gives the right to investors to subnmit
certain disputes to arbitration:

An investor of a Party may submit to arbitration under this Section
a claimthat another Party has breached an obligation under

(a) Section A [of Chapter 11] or Article 1503(2)
(State Enterprises), or

(b) Article 1502(3)(a) (Mnopolies and State

Enterpri ses) where the nonopoly has acted in a manner
i nconsistent with the Party's obligations under
Section A,

and that the investor has incurred | oss or damage by
reason of, or arising out of, that breach

[20] Section A of Chapter 11 is conprised of Articles 1101 through 1114. Metal cl ad
asserted in the arbitration that Mexico had violated Articles 1105 and 1110, both
of which are contained in Section A Paragraph 1 of Article 1105 reads as foll ows:

Each Party shall accord to investnments of investors of another Party
treatment in accordance with international [aw, including fair and
equitable treatnment and full protection and security.

Par agraph 1 of Article 1110 reads as foll ows:

No Party may directly or indirectly nationalize or expropriate an

i nvestment of an investor of another Party in its territory or take
a nmeasure tantanount to nationalization or expropriation of such an
i nvestment ("expropriation"), except:
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(a) for a public purpose;
(b) on a non-discrimnatory basis;

(c) in accordance with due process of law and Article
1105(1); and

(d) on payment of conpensation in accordance with
par agr aphs 2 through 6.

The term "neasure" is defined in Article 201 to include "any |aw, regulation,
procedure, requirement or practice".

[21] Article 102 sets out the objectives of the NAFTA. Paragraph 1 reads, in part,
as follows:

The objectives of this Agreement, as el aborated nmore specifically
through its principles and rules, including national treatnent,
nost - f avored- nation treatment and transparency, are to:

(c) increase substantially investnment opportunities
in the territories of the Parties ...

Par agraph 2 of Article 102 reads as foll ows:

The Parties shall interpret and apply the provisions of this
Agreement in the light of its objectives set out in paragraph 1 and
in accordance with applicable rules of international |aw

To simlar effect, Article 1131 provides that a tribunal in an arbitration pursuant
to Chapter 11 is to decide the issues in dispute in accordance with the NAFTA and
applicable rules of international |aw.

[22] Chapter 18 of the NAFTA contains provisions promoting the concept of
transparency. Article 1801 provides that each Party is to designate a contact for
facilitating comunication. Article 1802 requires each Party to ensure that its

| aws, regul ations, procedures and adm nistrative rulings of general application are
publ i shed or otherwi se made available to enable interested parties to becone

acquai nted with them Article 1803 requires each Party to notify any other
interested Party of a proposed or actual measure that mght materially affect the
operation of the NAFTA or substantially affect the other Party's interests under

t he NAFTA.

THE AWARD

[23] | will summarize the Tribunal's reasons in some detail because arbitral awards
are not as w dely published as decisions of courts. | will not mention all of the
reasons (for exanple, I will not refer to matters which were not in issue before
this Court) but | have had regard to the reasons in their entirety in making ny
deci si on.

(a) Applicable Law

[24] After setting out the general facts and allegations of the parties, making
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sonme findings of fact and giving its reasons for considering issues relating to the
Ecol ogi cal Decree (which was enacted after the arbitrati on proceedi ng was
conmmenced), the Tribunal set out the law which it considered to apply to the
arbitration. It made reference to Article 1131(1) of the NAFTA (which provides that
a tribunal must decide the issues in accordance with the NAFTA and applicable rules
of international law) and Article 102(2) (which | have quoted above). It then
stated that the objectives referred to in Article 102(2) specifically include
transparency and the substantial increase in investnment opportunities in the
territories of the Parties.

[25] The Tribunal next made reference to various provisions of the Vienna
Convention on the Law of Treaties, including Article 31(1) (which provides that a
treaty is to be interpreted in good faith in accordance with the ordinary nmeani ng
to be given to the terns of the treaty in their context and in light of the
treaty's object and purpose) and Article 27 (which provides that a state party to a
treaty may not invoke the provisions of its internal law as justification for its
failure to performthe treaty).

[26] The Tribunal rmade reference to one of the preanbles of the NAFTA stating that
the Parties had resolved to ensure a predictable commercial framework for business
pl anning and investment. Finally, the Tribunal quoted Article 1802(1) of the NAFTA

(b) Eair and Equitable Treatnent

[27] After quoting Article 1105, the Tribunal stated that an underlying objective
of the NAFTA is to pronote and increase cross-border investnment opportunities and
ensure the successful inplenmentation of investnment initiatives. It referred to
"transparency" as being promnent in the statement of the principles and rules

whi ch introduce the NAFTA. The Tribunal understood "transparency" to include the
idea that all relevant |egal requirenents for the purpose of initiating, conpleting
and successfully operating investnents should be capable of being readily known to
all affected investors of a Party and that there should be no room for doubt or
uncertainty. The Tribunal held that, if the authorities of the central governnment
of a Party become aware of any scope for m sunderstanding or confusion in this
connection, it is their duty to ensure that the correct position is pronptly
deternm ned and clearly stated.

[28] The Tribunal considered that a central point in the case was whether a
muni ci pal permit for the construction of a hazardous waste landfill was required.
It briefly reviewed the opposing views of the expert opinions presented by
Met al cl ad and Mexico, and found that if a municipal construction permt was
required, the federal authority's jurisdiction was controlling and the authority of
the Municipality only extended to appropriate construction considerations (i.e.
those related to the physical construction or defects in the Site). The Tribuna
found that Metalclad had been led to believe by federal authorities that the
federal and state permts issued to COTERIN all owed for the construction and
operation of the landfill, and it nade reference to Metalclad's position (which the
Tribunal appeared to have inplicitly accepted) that it was also told by federa
officials that if it subnmitted an application for a municipal construction permt,
the Municipality woul d have no | egal basis for denying the pernmit. The Tribuna
found that the Miunicipality's denial of the construction pernmt was inproper
because it did not have reference to construction aspects or flaws of the physica
facility.

[29] The Tribunal went on to hold that Mexico failed to ensure a transparent and
predi ctable franework for Metalclad s business planning and investnment. It said
that the totality of the circunstances denmonstrated a | ack of orderly process and
timely disposition in relation to an investor acting in the expectation that it
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woul d be treated fairly and justly in accordance with the NAFTA. The Tri buna
stated that, noreover, the acts of the State of SLP and the Minicipality (which
were attributable to Mexico) failed to conmply with or adhere to the requirenents of
Article 1105.

[ 30] Accordingly, the Tribunal held that Metal clad had not been treated fairly or
equi tably under the NAFTA and succeeded on its claimunder Article 1105.

(c) Expropriation - Pre Ecol ogical Decree

[31] The Tribunal defined expropriation under Article 1110 of the NAFTA as the
open, deliberate and acknow edged taking of property, as well as covert or
incidental interference with the use of property which has the effect of depriving
the owner, in whole or in significant part, of the use or reasonably-to-be-expected
econoni c benefit of property even if not necessarily to the obvious benefit of the
host State.

[32] The Tribunal held that Mexico took a neasure tantanount to expropriation in
violation of Article 1110 by permtting or tolerating the conduct of the
Municipality in relation to Metalclad (which the Tribunal had al ready held was
unfair and inequitable treatnent) and by thus participating or acquiescing in the
denial to Metalclad of the right to operate the landfill.

[33] The Tribunal rmade reference to (i) its holding that the exclusive authority
for permtting a hazardous waste landfill rested with the Mexican federa

government and (ii) its holding that the Municipality acted outside its authority
by denying the construction permt w thout any basis in the physical construction
or any defect in the Site. It stated that the inproper denial of the construction
permt, as extended by the Municipality's subsequent adm nistrative and judicia
actions regardi ng the Convenio, effectively and inproperly prevented Metalclad's
operation of the landfill. The Tribunal held that these neasures, together with the
representations of the Mexican federal authorities and the absence of a tinely,
orderly or substantive basis for the denial of the construction pernit, amunted to
an indirect expropriation.

(d) Expropriation - Post Ecol ogical Decree

[34] Earlier in its decision, the Tribunal held that it could consider issues
relating to the Ecological Decree. It relied in this regard on Article 48 of the
ICSID Additional Facility Rules, which allows the parties to present incidental or
additional clainms. The Tribunal stated that the Ecol ogical Decree directly related
to the investnment at issue and that Mexico had anple notice and opportunity to
address issues relating to the Decree and had suffered no prejudice. The Tribuna
hel d that consideration of the Ecol ogical Decree was within its jurisdiction. It
stated that, as would be seen, the Tribunal did not attach controlling inportance
to the Decree.

[35] After finding the breach of Article 1105 and hol ding that the actions of
Mexi co and the Municipality amounted to an indirect expropriation, the Tribuna
went on to hold that the Ecol ogical Decree was a further ground for a finding of
expropriation, but stated that it was not strictly necessary for its conclusion

[36] The Tribunal found that the Ecol ogical Decree had the effect of barring
forever the operation of Metalclad' s landfill. It rejected Mexico's representations
to the contrary by making reference to provisions of the Decree. The Tribuna

stated that it considered that the inplementation of the Decree would, in and of
itself, constitute an act tantamount to expropriation.
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(e) Dammges

[37] The Tribunal awarded Metal cl ad damages in the anount of $16, 685,000 (U.S.)
inclusive of interest up to the tine of the Award. This assessnment of danmages
reflected the Tribunal's conclusion as to the anpunt of Metalclad' s investment in
the project.

[38] Metalclad had clained that it had invested approxi mately $20.5 nmillion in the
project (exclusive of interest). The Tribunal rejected two aspects of the clained
expenses. First, it agreed with Mexico's position that costs incurred prior to

Met al cl ad' s acquisition of COTERIN were too far removed and it reduced the award by
t he amount of costs clainmed for 1991 and 1992. Second, the Tribunal did not allow
costs related to the devel opnent of other Metalclad projects in Mexico which had
been "bundl ed” into this project. The Tribunal also made a third deduction by way
of making an allowance for the fact that the Site may require remnediation

APPLI CABLE STATUTE

[39] A threshold issue is the determ nation of which of two statutes governs this
Court inits review of the Award. As a result of the choice of Vancouver as the

pl ace of the arbitration, the two potentially applicable statutes are both British
Col unbi a Acts, the International Comrercial Arbitration Act, R S.B.C. 1996, c. 233
(the "International CAA") and the Commercial Arbitration Act, R S.B.C. 1996, c. 55
(the "CAA"). Neither party challenged the jurisdiction of this Court on the basis
of the legitimcy of nami ng Vancouver as the place of arbitration. The choice

bet ween the statutes depends, not on the interpretation of the word "international"
as one nmight expect fromthe difference in the nanes of the two statutes, but on
the neaning of the word "comrercial". The nmost inportant distinction between the
two statutes, for the purposes of this proceeding, is that the CAA allows the court
to review points of |aw decided by the arbitral body, while the International CAA
is nmore restrictive.

[40] In the definition of "arbitration agreenment” in the CAA, an agreenment to which
the International CAA applies is specifically excluded. This neans that it is first
necessary to consi der whether the International CAA applies to the arbitration
agreement in this case. If it is found to apply, its provisions will govern and the
CAA need not be considered. If the International CAA is not found to apply, the
provi sions of the CAA will govern by default.

[41] As its nanme indicates, the International CAA applies to internationa
commercial arbitrations. There is no dispute that the arbitration between Mexico
and Metal clad was an international arbitration. Whether the arbitration was a
comercial arbitration depends on s. 1(6) of the International CAA, the relevant
portions of which read as foll ows:

An arbitration is commercial if it arises out of a relationship of a
comercial nature including, but not limted to, the follow ng:

(d) an exploitation agreenent or concession

(p) investing.

Inits definition of the term"arbitration agreenent”, s. 7 of the Internationa
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CAA confirms that the relationship need not be contractual in nature.

[42] The International CAA is based on a nodel law for international conmercia
arbitrations devel oped by the United Nations Conm ssion on International Trade Law
("UNCI TRAL"). The nodel |aw has been adopted in large part in all Canadian
jurisdictions and in many other jurisdictions. The nodel |aw was contained in a
report prepared by UNCI TRAL and it was acconpani ed by a comentary providing

expl anati ons of the nodel |aw provisions. Section 6 of the International CAA
specifically authorizes the court to refer to these docunents in construing the

| egi sl ati on.

[43] In the UNCI TRAL report, the term "comrercial"” is explained by the follow ng
f oot not e:

The term "conmercial" should be given a wide interpretation so as to
cover matters arising fromall relationships of a comrercia
nature. ..

This footnote was discussed in the comentary as foll ows:

The content of the footnote reflects the legislative intent to
construe the term"comercial" in a wide manner. This call for a
wide interpretation is supported by an illustrative |ist of
comerci al relationships. Although the exanples listed include

al nost all types of contexts known to have given rise to disputes
dealt with in international conmercial arbitrations, the list is
expressly not exhaustive. (p. 106, Suppl enent Canada Gazette, Part |
(1986))

The Ontario Court (Ceneral Division) relied on these and ot her provisions of the
UNCI TRAL report and commentary in the case of Carter v. MLaughlin (1996), 27 O R
(3d) 792 in holding that the sale of a residential property was comercial in

nat ure when done in a business-like fashion.

[44] Counsel for Mexico subnmits that despite the wi de meaning to be given to the
term"comercial”, the relationship between Mexico and Metal cl ad was not conmmercia
in nature but, instead, was a regulatory relationship. Wth respect, | do not

agree. Clause (p) of s. 1(6) of the International CAA requires that the phrase "a
rel ati onship of a comercial nature" be interpreted to include a relationship of
investing. In nmy view, the arbitration in this mtter arose out of a relationship
of investing. Metalclad was investing in Mexico when it acquired COTERIN and caused
the landfill facility to be constructed, and the arbitration arose out of this

rel ati onshi p between them

[45] Support for this conclusion is found in the agreenment pursuant to which the
arbitration took place; nanely, Chapter 11 of the NAFTA, which is divided into two
sections. Section A sets out the requirenments inposed on each of the NAFTA Parti es.
Section B sets out the arbitration agreement which entitles an investor of one
Party to make a claimthat another Party has breached an obligation under Section A
(or two sections of Chapter 15). The heading of Chapter 11 is "lnvestnment". The
obligations inposed on each Party in Section A are related to the treatnent
accorded to "investors" of the other Parties. Article 1115 states the purpose of
Section B to be the establishment of a mechanism for the "settlenent of investnent
di sput es".

[46] It is true that the dispute between Metalclad and the Municipality arose
because the Municipality was purporting to exercise a regulatory function. However,
the primary relationship between Metal cl ad and Mexi co was one of investing and the
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exercise of a regulatory function by the Minicipality was incidental to that
primary relationship. The arbitration did not arise under an agreenment between
Met al cl ad and the Miunicipality in connection with regulatory matters. Rather, the
arbitrati on was between Metal cl ad and Mexico pursuant to an agreement dealing with
the treatment of investors.

[47] In addition, it nmust be remenbered that Metalclad qualified to make a claim
agai nst Mexico by way of arbitration under Chapter 11 because it was an investor of
Mexi co. |If Metalclad was not considered to be an investor of Mexico, the
arbitration could not have taken pl ace.

[48] Counsel for Mexico makes reference to the fact that Parlianment found it
necessary to amend the federal statute inplenmenting the nodel |law to expressly
provide that an arbitration under Chapter 11 of the NAFTA is to be considered to be
a "comercial arbitration". As a matter of statutory interpretation, | do not
believe that the intent of one |legislative body can be properly determ ned by
subsequent actions of another |egislative body. In addition, the anendnent of the
federal statute is prefaced with the phrase "[f]or greater certainty". This
suggests that Parlianent was of the view that an arbitration under Chapter 11
qualified as a commercial arbitration prior to the amendnment but it wanted to
renove any uncertainty on the point.

[49] Accordingly, | hold that the review of the Award is governed by the provisions
of the International CAA

STANDARD OF REVI EW

[50] The extent to which this Court may interfere with an international comrerci al
arbitral award is limted by the provisions of International CAA. Section 5 of the
Act reads as follows:

In matters governed by this Act,

(a) a court must not intervene unless so provided in this
Act, and

(b) an arbitral proceeding of an arbitral tribunal or an
order, ruling or arbitral award made by an arbitra
tribunal must not be questioned, reviewed or restrained by
a proceedi ng under the Judicial Review Procedure Act or

ot herwi se except to the extent provided in this Act.

Subsection 34(1) of the Act states that recourse to a court against an arbitra
award may only be made in accordance with subsections (2) and (3). Subsection (3)
contains a limtation period which is not relevant to this matter. The pertinent
portions of subsection (2) read as follows:

An arbitral award may be set aside by the Supreme Court only if

(a) the party meking the application furnishes proof that

(iv) the arbitral award deals with a di spute not
contenplated by or not falling within the terns of
the subm ssion to arbitration, or it contains

deci sions on matters beyond the scope of the
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subni ssion to arbitration ..., or

(v) the conposition of the arbitral tribunal or the
arbitral procedure was not in accordance with the
agreenent of the parties ..., or

(b) the court finds that

(ii) the arbitral award is in conflict with the
public policy in British Col unbi a.

[51] The leading British Colunbia authority ons. 34 is Quintette Coal Linmted v.

Ni ppon Steel Corporation, [1991] 1 WWR 219 (B.C.C. A ), a decision which has been
foll omed by several other courts in Canada. In that case, the B.C. Court of Appea
refused to interfere with an arbitration award setting prices to be paid for the
supply of coal. After referring to nunerous authorities, G bbs J. A, on behalf of
the majority of the Court, commented on the standard of review in the follow ng
terms:

It is inportant to parties to future such arbitrations and to the
integrity of the process itself that the court express its views on
the degree of deference to be accorded the decision of the
arbitrators. The reasons advanced in the cases di scussed above for
restraint in the exercise of judicial review are highly persuasive.
The "concerns of international conmity, respect for the capacities of
foreign and transnational tribunals, and sensitivity to the need of
the international comrercial systemfor predictability in the

resol uti on of disputes"” spoken of by Blacknmun J. [in Mtsubish
Motors Corp. v. Soler Chrysler-Plynouth Inc., 473 U.S. 614 (1985)]
are as conpelling in this jurisdiction as they are in the United
States or el sewhere. It is neet therefore, as a matter of policy, to
adopt a standard which seeks to preserve the autonony of the forum
sel ected by the parties and to minimze judicial intervention when
reviewi ng i nternational comrercial arbitral awards in British

Col umbi a. (p. 229)

G bbs J. A also stated that unless the arbitral award contai ned deci si ons beyond
the scope of the submission to arbitration, the court has no jurisdiction to set
the award aside under s. 34(2)(a)(iv) even if it could be shown that the
arbitration tribunal had erred in interpreting the contract.

[52] In concluding that the arbitrators in that case did not decide on matters
beyond the scope of the submi ssion to arbitration, G bbs J.A said the follow ng:

They were called upon to construe cls. 7 and 9 of the contract
within their context and they did so. Even applying the domestic
test (Shal ansky v. Regi na Pasqua Hosp. Bd. of Gov. (1983), 83
C.L.L.C 14,026, 145 D.L.R (3d) 413, 22 Sask. R 153, 47 NR 76
(S.C.C)), their interpretation is one which the words of the
contract can reasonably bear. (pp. 229-30)

Counsel for Mexico subnmits that in making reference to the donmestic test, G bbs
J.A left open the question of review under s. 34(2)(a)(iv) on the basis of the
domestic standard for patently unreasonable error. | do not agree. What G bbs J. A
meant was that even if the domestic test applied (which it did not), it was stil
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not shown that the award shoul d be set asi de because the arbitrators'
interpretation of the contract was not unreasonabl e.

[53] Counsel for Mexico and counsel for the Intervenor, Attorney General of Canada
urge this Court to utilize the "pragmatic and functional approach" to determne the
appropriate standard of review under the CAA and the International CAA. This
approach has been devel oped by the Supreme Court to Canada to apply to the review
of decisions of domestic administrative tribunals in place of the previous approach
whi ch involved a sonewhat artificially applied test of jurisdictional error. The
new approach began with the decision in U E S., Local 298 v. Bibeault, [1988] 2
S.C. R 1048 and has been devel oped by the Suprene Court of Canada in a nunber of
cases over the past dozen years.

[54] | need not decide whether it is appropriate to use the "pragmatic and
functional approach” to deternine the standard of review under the CAA. Wth
respect to the International CAA it is ny viewthat the standard of reviewis set
out in ss. 5 and 34 of that Act and that it would be an error for me to inport into
that Act an approach which has been devel oped as a branch of statutory
interpretation in respect of domestic tribunals created by statute. It nmay be that
some of the principles discussed by the Suprene Court of Canada in this |ine of

authorities will be of assistance in applying ss. 5 and 34 but the "pragmatic and
functional approach” cannot be used to create a standard of review not provided for
in the International CAA. | note that since the "pragmatic and functional approach”

was fully articulated by the Supreme Court of Canada in Pushpanathan v. Canada,
[1998] 1 S.C.R 982, the approach has not been utilized in Canadi an cases invol ving
international comercial arbitrations (e.g., Corporacion Transnacional de

I nversiones, S.A de C V. v. STET International, S.p.A (1999), 45 OR (3d) 183
(Ont. S.CJ.); affirmed (2000), 49 OR (3d) 414 and D.L.T. Holdings Inc. v. G ow
Biz International, Inc. (2000), 194 Nfld. & P.E.1.R 206 (P.E.1.S.C.T.D.)).

[55] During the course of their subm ssions, counsel nade reference in genera
terms to the i ssue of whether the Tribunal exceeded its jurisdiction. The concept
of "excess of jurisdiction" is the standard which was previously applied to

deci sions of adnministrative tribunals and arbitral bodies. The International CAA
does not utilize the term"excess of jurisdiction" or the like but, instead, sets
out with particularity the grounds on which the court may set aside an arbitra
award. Rather than meking reference to ternms |ike "excess of jurisdiction" and

"jurisdictional errors", | prefer to utilize the wording contained in the
I nternational CAA (although | will use such terns when reciting subm ssions of
counsel).

[56] As the scope of the submission to arbitration is critical to a consideration
of s. 34(2)(a)(iv), it is appropriate to set out the question put to the Tribunal
Article 1122 of the NAFTA provides that each Party (in this case, Mexico) consents
to the submission of a claimto arbitration under the NAFTA. The questi on which
Met al cl ad posed was whet her Mexi co had breached its obligations under Chapter 11 of
t he NAFTA "guaranteei ng national treatment; nost favoured nation treatment; mninmm
treatnment in accord with international law, fair and equitable treatnment, and ful
protection and security, prohibiting performance requirenments; and, depriving
[Metalclad] of its investment through [Mexico's] actions that directly and
indirectly resulted in, and were tantanmount to, expropriation of that investnent

wi t hout due process and full conpensation”. Metalclad relied on the events which
had occurred up to the time of the commencenent of the arbitration proceedi ng and,
as noted above, it also relied on the Ecol ogi cal Decree which was announced after
the arbitration process had been initiated by Metalclad.

ARTICLE 1105 - M N MUM STANDARD
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[57] Before | turn to a specific exam nation of Article 1105, | wish to nake sone
general comrents about the structure of arbitration under Chapter 11. Under npst
agreenents containing arbitration provisions, it is provided that a dispute between
the parties to the agreement may be resolved through arbitration. Strangers to the
agreement cannot invoke the arbitration procedure because it is only the parties to
the agreement who consented to resol ve di sputes between thenmsel ves by arbitration
This normal type of arbitration provision is found in Chapter 20 of the NAFTA,
which is the general section in the NAFTA dealing with arbitrations of disputes

bet ween the NAFTA Parties.

[58] Section B of Chapter 11 establishes a separate arbitration procedure. It
allows investors of a NAFTA Party (who are not thenselves a party to the NAFTA) to
make cl ai s agai nst other NAFTA Parties by way of arbitration. However, the right
to submt a claimto arbitration is limted to all eged breaches of an obligation
under Section A of Chapter 11 and two Articles contained in Chapter 15. It does not
enabl e investors to arbitrate clains in respect of alleged breaches of other

provi sions of the NAFTA. If an investor of a Party feels aggrieved by the actions
of another Party in relation to its obligations under the NAFTA other than the
obligations inposed by Section A of Chapter 11 and the two Articles of Chapter 15,
the investor would have to prevail upon its country to espouse an arbitration on
its behalf against the other Party.

[59] | now turn to a consideration of Article 1105. It is a conpanion provision to
Articles 1102 and 1103. In sinple terms, Article 1102 provides that a NAFTA Party
nmust treat the investors of another NAFTA Party and their investnments no worse than
it treats its own investors and their investnents. This is referred to as "nationa
treatment”. Article 1103 provides that a Party nust treat the investors of another
Party and their investnments no worse than it treats the investors of any other
Party or of a non-party and their investnents. This is referred to as "nost-
favored-nation treatment”.

[60] Articles 1102 and 1103 are both franmed in relative terns by way of a
conparison to the way in which the NAFTA Party treats other investors. On the other
hand, Article 1105 is framed in absolute terns. In considering Article 1105, the
way in which the Party treats other investors is not a relevant factor. Article
1105 is intended to establish a mninumstandard so that a Party may not treat

i nvestments of an investor of another Party worse than this standard irrespective
of the manner in which the Party treats other investors and their investnents.

[61] The rationale of Article 1105 was discussed in a partial arbitration award

i ssued shortly after the Tribunal issued the Award in this case. In S.D. Mers,

Inc. v. Government of Canada (13 Novenber 2000), the Tribunal said the follow ng
about Article 1105:

The m ni mum standard of treatment provision of the NAFTA is simlar
to clauses contained in [bilateral investnent treaties]. The

i nclusion of a "mnimum standard" provision is necessary to avoid
what m ght otherwi se be a gap. A governnment nmight treat an investor
in a harsh, injurious and unjust manner, but do so in a way that is
no different than the treatnment inflicted on its own nationals. The
"m ni mum standard" is a floor bel ow which treatnent of foreign

i nvestors must not fall, even if a government were not acting in a
di scrim natory manner. (para. 259)

[62] The tribunal in the Myers partial award went on to discuss the proper approach
to the interpretation of Article 1105:

Article 1105(1) expresses an overall concept. The words of the
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article nust be read as a whole. The phrases ... fair and equitable
treatment ... and ... full protection and security ... cannot be
read in isolation. They nmust be read in conjunction with the
introductory phrase ... treatnent in accordance with internationa

| aw. (para. 262)

VWhat the Myers tribunal correctly pointed out is that in order to qualify as a
breach of Article 1105, the treatment in question nust fail to accord to

i nternational law. Two potential exanples are "fair and equitable treatnment" and
"full protection and security”, but those phrases do not stand on their own. For

i nstance, treatment may be perceived to be unfair or inequitable but it will not
constitute a breach of Article 1105 unless it is treatnent which is not in
accordance with international law. In using the words "international |law', Article
1105 is referring to customary international |aw which is devel oped by common
practices of countries. It is to be distinguished fromconventional internationa
law which is conprised in treaties entered into by countries (including provisions
contai ned in the NAFTA other than Article 1105 and other provisions of Chapter 11).

[63] The Myers tribunal also discussed the |level of treatnent which violates
Article 1105:

The Tribunal considers that a breach of Article 1105 occurs only
when it is shown that an investor has been treated in such an unjust
or arbitrary manner that the treatment rises to the level that is
unacceptable fromthe international perspective. That deternination
must be made in the light of the high neasure of deference that

i nternational |aw generally extends to the right of donmestic
authorities to regulate matters within their own borders. The
determ nati on nust also take into account any specific rules of
international law that are applicable to the case. (para. 263)

[64] After these Reasons for Judgment had been prepared in draft, counsel for
Met al cl ad provided a copy of the arbitral award in Pope & Talbot Inc. v. Canada
(April 10, 2001), in which the tribunal declined to follow the interpretation of
Article 1105 given by the Myers tribunal. The Pope & Tal bot tribunal concl uded that
"investors under NAFTA are entitled to the international |aw mninmm plus the
fairness elenents". The tribunal based its interpretation on the wording of the
corresponding provision in the Mdel Bilateral Investnent Treaty of 1987, which has
been adopted by numerous countries. The provision states that investnent shall be
accorded fair and equitable treatnment, shall enjoy full protection and security and
shall in no case be accorded treatnent |ess than that required by internationa

law. The tribunal rejected the subm ssion of the United States (as intervenor) that
the | anguage of Article 1105 denonstrated that the NAFTA Parties did not intend to
diverge fromthe customary international |aw concept of fair and equitable
treatment. The tribunal reasoned that the United States relied solely on the

| anguage of Article 1105 and did not offer any other evidence that the NAFTA
Parties intended to reject the "additive" character of bilateral investnent
treaties.

[65] Wth respect, | amunable to agree with the reasoning of the Pope & Tal bot
tribunal. It has interpreted the word "including" in Article 1105 to nmean "plus",
which has a virtually opposite meaning. Its interpretation is contrary to Article
31(1) of the Vienna Convention, which requires that ternms of treaties be given
their ordinary meaning. The evidence that the NAFTA Parties intended to reject the
"additive" character of bilateral investment treaties is found in the fact that
they chose not to adopt the | anguage used in such treaties and | find it surprising
that the tribunal considered that other evidence was required. The NAFTA Parties
chose to use different |language in Article 1105 and the natural inference is that
the NAFTA Parties did not want Article 1105 to be given the sane interpretation as
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the wording of the provision in the Mddel Bilateral Investnent Treaty of 1987.

[66] Counsel for Mexico maintains that the Tribunal committed two acts in excess of
jurisdiction in connection with Article 1105. First, counsel says that the Tribuna
used the NAFTA's transparency provisions as a basis for finding a breach of Article
1105. Second, counsel maintains that the Tribunal went beyond the transparency
provi sions contained in the NAFTA and created new transparency obligations.

Further, counsel submits that these excesses of jurisdiction were conpounded by the
Tri bunal inproperly making decisions of Mexican donestic |aw and m st akenly
interpreting Mexico to concede during the arbitration that Metal cl ad was not
required to exhaust its local renmedies before commencing the NAFTA arbitration
Counsel for Metalclad responds that the Tribunal did not exceed its jurisdiction
and that it sinply interpreted Article 1105 to include a m ninum standard of
transparency.

[67] In the franework of the International CAA the issue is whether the Tribuna
made deci sions on matters beyond the scope of the subm ssion to arbitration by
deci di ng upon matters outside Chapter 11. In ny opinion, the Tribunal did nake
deci sions on matters beyond the scope of Chapter 11

[68] On nmy reading of the Award, the Tribunal did not sinply interpret Article 1105
to include a mninmum standard of transparency. No authority was cited or evidence

i ntroduced to establish that transparency has beconme part of customary
international law. In the Myers award, one of the arbitrators wote a separate

opi nion and surmi sed an argunent that the principle of transparency and regul atory
fairness was intended to have been incorporated into Article 1105. The arbitrator
crafted the argunment by assuming that the words "international law' in Article 1105
were not intended to have their routine nmeaning and should be interpreted in an
expansi ve manner to include nornms that have not yet technically passed into
customary international |aw. However, the arbitrator did not decide the point
because it had not been fully argued in the arbitration and he was not aware of the
argunent having been nmade in any earlier case |law or academic literature. In ny

vi ew, such an argunment should fail because there is no proper basis to give the
term"international law' in Article 1105 a neaning other than its usual and

ordi nary meani ng.

[69] Although | do not agree with the argunent posed by the arbitrator in the Myers
award, it may be argued that the court would have no ability to set the award aside
under the International CAA if the arbitrator had based the award on that argunent.
While the interpretation of Article 1105 would have been flawed, it may be that the
arbitrator would not have decided a matter outside the scope of the submi ssion to
arbitration.

[70] In the present case, however, the Tribunal did not sinply interpret the
wordi ng of Article 1105. Rather, it m sstated the applicable |law to include
transparency obligations and it then made its decision on the basis of the concept
of transparency.

[71] In addition to specifically quoting fromArticle 1802 in the section of the
Award outlining the applicable law, the Tribunal incorrectly stated that
transparency was one of the objectives of the NAFTA. In that regard, the Tribuna
was referring to Article 102(1), which sets out the objectives of the NAFTA in
clauses (a) through (f). Transparency is nentioned in Article 102(1) but it is
listed as one of the principles and rules contained in the NAFTA t hrough which the
obj ectives are el aborated. The other two principles and rules nentioned in Article
102, national treatnent and nost-favored nation treatnment, are contained in Chapter
11. The principle of transparency is inplemented through the provisions of Chapter
18, not Chapter 11. Article 102(2) provides that the NAFTA is to be interpreted and
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applied in Iight of the objectives set out in Article 102(1), but it does not
require that all of the provisions of the NAFTA are to be interpreted in |ight of
the principles and rules nentioned in Article 102(1).

[72] In its reasoning, the Tribunal discussed the concept of transparency after
quoting Article 1105 and making reference to Article 102. It set out its
under st andi ng of transparency and it then reviewed the rel evant facts. After

di scussing the facts and concluding that the Municipality's denial of the
construction permt was inproper, the Tribunal stated its concl usion which formed
the basis of its finding of a breach of Article 1105; nanmely, Mexico had failed to
ensure a transparent and predictable framework for Metal clad' s business planning
and investnment. Hence, the Tribunal nmade its decision on the basis of transparency.
This was a matter beyond the scope of the subnmission to arbitration because there
are no transparency obligations contained in Chapter 11

[73] The Tribunal went on to state that the acts of the State of SLP and the
Muni ci pality, for which Mexico was responsible, also failed to conply with the
requi renents of Article 1105 but it did not state any reasons for this conclusion
Based on the preceding discussion, the Tribunal nust have been referring to the
acts of the State of SLP and the Minicipality which contributed to the perceived
failure to provide a transparent and predictable framework for Metal cl ad' s busi ness
pl anni ng and i nvestment.

[74] | should add that | would have reached the same conclusion even if | had
agreed with the analysis of Article 1105 by the Pope & Tal bot tribunal. Even with
t he broader interpretation of Article 1105, the Tribunal still made a decision on a

matter outside the scope of the submission to arbitration by basing its finding of
a breach on the concept of transparency.

[75] Counsel for Metalclad submits that Mexico should not be entitled to challenge
the Tribunal's excess of jurisdiction because it did not conply with s. 16(3) of
the International CAA, which provides that a plea that a tribunal is exceeding the
scope of its authority shall be raised as soon as the matter alleged to be beyond
the scope of its authority is raised during that arbitration. In ny view, Mexico
rai sed a sufficient objection during the arbitration. It submitted in its counter-
menorial that there was no authority for interpreting Article 1105 to extend to
transparency requirenents and it pointed out that transparency matters are
addressed in Chapter 18 of the NAFTA.

[76] As | have concluded that the Tribunal decided a matter beyond the scope of the
subnmission to arbitration in connection with its finding that there was a failure
of transparency, it is not necessary to deci de whether the Tribunal went beyond the
scope of the subnmission to arbitration by creating obligations beyond the NAFTA' s
transparency provisions. It is also unnecessary to deci de whether the Tribunal nmade
deci si ons of Mexican domestic | aw or whether the Tribunal was incorrect inits
under st andi ng that Mexico had conceded that Metal clad was not required to exhaust
its local renedies before resorting to the arbitration

ARTICLE 1110 - PRE ECO.OG CAL DECREE

[77] Prior to its consideration of the Ecol ogical Decree, the Tribunal concl uded
that the actions of Mexico constituted a nmeasure tantanmount to expropriation in
violation of Article 1110. The Tribunal based this conclusion on its view that
Mexico permitted or tolerated the conduct of the Minicipality, which amunted to
unfair and inequitable treatnent breaching Article 1105, and that Mexico therefore
partici pated or acquiesced in the denial to Metalclad of the right to operate the
landfill. The Tribunal subsequently nade reference to the representations by the
Mexi can federal authorities and the absence of a tinmely, orderly or substantive
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basis for the denial of the construction permt by the Municipality in concluding
that there had been indirect expropriation. It is unclear whether the Tribuna
equated a "neasure tantanount to expropriation' with "indirect expropriation" or
whet her it made two separate findings of expropriation

[78] | agree with the subm ssion of counsel for Mexico that the Tribunal's analysis
of Article 1105 infected its analysis of Article 1110. | have held that the
Tribunal decided a matter beyond the scope of the submission to arbitration when it
concl uded that Mexico had breached Article 1105. The Tribunal's statenment that

Mexi co took a measure tantampount to expropriation was directly connected to its
finding of a breach of Article 1105. The statenment that Mexico permtted or
tolerated the conduct of the Municipality is a clear reference to the Tribunal's
view that Mexico failed to ensure a transparent and predictable framework for

Met al cl ad' s busi ness planning and investnent. Sinmlarly, the Tribunal relied on the
absence of a tinmely, orderly and substantive basis for the denial of the
construction permt by the Minicipality in making its statement that there had been
indirect expropriation. This is also a reference to a |ack of transparency.

[79] The Tribunal based its conclusion that there had been a neasure tantanmount to
expropriation/indirect expropriation, at least in part, on the concept of
transparency. In finding a breach of Article 1105 on the basis of a |ack of
transparency, the Tribunal decided a matter beyond the scope of the submission to
arbitration. In relying on the concept of transparency, at least in part, to
conclude that there had been an expropriation within the meaning of Article 1110,
the Tribunal also decided a matter beyond the scope of the subnission to
arbitration.

[80] In reaching this conclusion that there had been an expropriation within the
meani ng of Article 1110, the Tribunal rmade a conparison to the arbitration decision
of Biloune v. Chana Investnents Centre (1990), 95 |.L. R 183, which did not involve
the concept of transparency. The Tribunal recognized that the Bil oune deci sion was
not binding on it but found the decision to be persuasive authority and agreed with
it. In ny view, the Tribunal did not independently rely on Biloune in concluding
that there had been an expropriation prior to the issuance of the Ecol ogica

Decree. The Tribunal sinply relied on Biloune as support for the conclusion it had
al ready made that there had been an expropriation (which conclusion was based, at

|l east in part, on the concept of transparency). There are substantial differences
between the situation in the present case and the circunstances in Biloune. The
main two distinctions are that in Biloune (i) the building was partially destroyed
and then closed by governnment officials, and (ii) the investor was deported from
the country and was not allowed to return. Apart fromthe Ecol ogi cal Decree, the
circunstances in the present case fall considerably short of those in Biloune and
it would not logically follow that Biloune could be an independent basis for
concluding that the actions in this case prior to the issuance of the Decree
amounted to an expropriation.

ARTICLE 1110 - POST ECOLOG CAL DECREE

[81] Counsel for Mexico submits that the Tribunal inproperly considered the
Ecol ogi cal Decree but that, in any event, it did not base its decision on the
Decree. Wth respect, | cannot agree.

[82] It is true that the Tribunal stated that it did not attach controlling

i mportance to the Ecol ogical Decree and that a finding of expropriation on the
basis of the Decree was not strictly necessary or essential to its finding of a
violation of Article 1110. However, the Tribunal nmade these statenments because it
al so nmade a finding of expropriation on the basis of the events preceding the
announcenent of the Decree. It now becones potentially inportant because | have
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hel d that the Tribunal decided a matter beyond the scope of the subnission to
arbitration in finding that the events precedi ng the announcenment of the Decree
amounted to an expropriation.

[83] Although the Tribunal used an incorrect tense in the Award when it stated that
it considered that the inplenentation of the Ecol ogical Decree would, in and of
itself, constitute an act tantampunt to expropriation, it is clear from another
passage of the Award that the Tribunal considered that the inplenmentation of the
Decree did constitute expropriation. In the second paragraph preceding the m suse
of the future tense, the Tribunal stated that the Decree had the effect of barring
forever the operation of the landfill.

[ 84] Counsel for Mexico submits that the comrents of the Tribunal with respect to
the Ecol ogi cal Decree were obiter dicta. | agree that they were obiter dicta in
view of the Tribunal's conclusion that the events precedi ng the announcenent of the
Decree constituted an expropriation of the Site. However, that does not detract
fromthe fact that the obiter dicta conments of Tribunal represent an alternative
finding of expropriation on the basis of the Decree, which alternative finding
beconmes the governing finding in the event that the primary finding is set aside.

[85] In view of nmy conclusion that the Tribunal did find that the Ecol ogi cal Decree
anounted to an expropriation of the Site, it is necessary to decide the follow ng
i ssues:

(a) was the Tribunal correct inits conclusion that it could
consi der the Ecol ogi cal Decree?

(b) did the Tribunal decide a matter beyond the scope of the
submi ssion to arbitration when it concluded that the
announcenent of the Ecol ogical Decree constituted an act
tantanmount to expropriation?

(c) if a patently unreasonable error is a basis under the
International CAA for setting aside an arbitral award, was it
patently unreasonable for the Tribunal to conclude that the
announcenent of the Ecol ogical Decree constituted an act

tant amobunt to expropriation?

(a) Consideration of the Ecological Decree

[86] This issue can lead to a setting aside of the Award under s. 34(2)(a)(v) of
the International CAA if the arbitral procedure was not in accordance with the
agreenent of the parties.

[87] In considering the Ecol ogical Decree, the Tribunal relied on Article 48 of the
I CSID Additional Facility Rules, which are the arbitration rules selected by
Met al cl ad pursuant to Article 1120 of the NAFTA. Article 48 reads as foll ows:

(1) Except as the parties otherw se agree, a party may present an

i ncidental or additional claimor counter-claim provided that such
ancillary claimis within the scope of the arbitration agreenment of
the parties.

(2) An incidental or additional claimshall be presented not |ater
than in the reply and a counter-claimno later than in the counter-
menorial, unless the Tribunal, upon justification by the party
presenting the ancillary claimand upon considering any objection of
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the other party, authorizes the presentation of the claimat a |ater
stage in the proceeding.

[88] Counsel for Mexico submts that the claimbased on the Ecol ogical Decree was a
separate claimand does not qualify as an ancillary claim Although the term
"ancillary claim is used in both paragraphs of Article 48, the operative | anguage
is the phrase "incidental or additional clainf. The use of the term"ancillary
claint was a shorthand nethod to refer back to the earlier-used phrase "incidenta
or additional clainm. In ny view, Metalclad s claimbased on the Ecol ogi cal Decree
was an additional claimwhich, as required by Article 48, fell within the scope of
the agreenent to arbitrate (as contained in Section B of Chapter 11 of the NAFTA).

[89] Article 48 allows for additional clains if they are presented not |ater than
inthe reply. Metalclad conplied with this requirenment because it asserted the
clai m based on the Ecol ogical Decree in its nenorial, which was the first witten
submi ssion in the arbitration. The Tribunal was of the view that Mexico had anple
notice and opportunity to address issues relating to the Decree. There is no
requirenent in Article 48 that the event giving rise to an additional claimnust
have occurred prior to the initiation of the arbitration process.

[90] Mexico conplains that after an objection to the Tribunal's jurisdiction to
deal with the claimbased on the Ecol ogi cal Decree was nade during the arbitration
the Tribunal did not make its ruling until it issued the Award. Mexico says that it
did not introduce all of the avail able evidence with respect to the Decree during
the arbitration in view of its pending objection. In my opinion, there was no

requi renment for the Tribunal to have made an inmediate ruling on the objection. It
is not unconmmon for courts and tribunals to reserve their rulings on objections
until making their overall decision. Mexico knew that the ruling on its objection
coul d be unfavourable and it should have governed itself accordingly when decidi ng
upon the evidence to introduce during the arbitration

[91] | conclude that no error has been denonstrated in the arbitral procedure as a
result of the Tribunal considering the claimbased on the Ecol ogi cal Decree.

(b) Beyond the Scope of the Subnission

[92] Counsel for Mexico cites authority for the proposition that a patently

unr easonabl e error can ampunt to an excess of jurisdiction but I will deal with
this assertion under the next heading. Under the present heading, | will restrict
ny consideration to whether the Tribunal nade a decision on a matter beyond the
scope of the submission to arbitration by holding that the announcement of the
Ecol ogi cal Decree constituted an act tantanmount to expropriation.

[93] | have held that the Tribunal did decide a matter beyond the scope of the
submi ssion to arbitration when it concluded that the acts preceding the
announcenent of the Ecol ogi cal Decree anmpbunted to an expropriation within the
meani ng of Article 1110 because it based its conclusion, at least in part, on a

| ack of transparency. The issue now is whether the conclusion that the announcenent
of the Ecol ogi cal Decree anpunted to an expropriation simlarly involved a decision
on a matter beyond the scope of the subm ssion to arbitration

[94] In my opinion, the Tribunal's conclusion with respect to the Ecol ogi cal Decree
stands on its own and is not based on a lack of transparency or on the Tribunal's
finding of a breach of Article 1105. The Tribunal considered the Decree in

i solation of its other findings of breaches of the NAFTA. It specifically
identified the issuance of the Decree as a further ground for a finding of
expropriation.
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[95] No other basis was advanced for finding that the Tribunal's conclusion with
respect to the Ecol ogical Decree involved a decision on a matter beyond the scope
of the submission to arbitration

(c) Patently Unreasonable Error

[96] Counsel for Mexico relies on the decision in Navigation Sonamar Inc. v. Al goma
St eanshi ps Ltd., [1987] R J.Q 1346; (1995, 1 MAL. QR 1 (Que. S.C.) as
authority for the proposition that patently unreasonable error can be seen as one
variety of excess of jurisdiction or can be seen as an independent ground for
setting aside an award on the basis that it conflicts with public policy (s. 34(2)
(b)(ii) of the International CAA). In this regard, | believe that counsel was
referring to the reference by Gonthier J. to the decision in Blanchard v. Contro
Data Canada Ltd., [1984] 2 S.C.R 476. Conthier J. stated that in the Blanchard
deci sion, Beetz J. had described a patently unreasonable error as an abuse of
authority anmpounting to fraud and of such a nature as to cause a flagrant injustice.
Gonthier J. also referred to the fact that Beetz J. had quoted fromthe decision
under appeal, which stated that the arbitrator had comrtted an excess of
jurisdiction by giving an unreasonable interpretation to the facts, with the result
that the award was contrary to public order. Gonthier J. went on to hold that the
decision of the arbitral panel was not patently unreasonable.

[97] As | similarly do not believe in this case that the Tribunal made a patently

unreasonabl e error with respect to the Ecol ogical Decree, | need not decide whether
a patently unreasonabl e decision is a ground for setting aside an arbitral award
pursuant to the International CAA. Although the issue need not be decided, |I note

t hat the Blanchard deci sion, upon which Gonthier J. relied, dealt with a domestic
arbitral award at a tine before the Suprene Court of Canada devel oped the
"pragmati c and functional approach” to the determ nation of the standard of review
applicable to decisions of administrative tribunals. | also note that in Quintette
Coal , supra at paras. 51-2, the reasoning of G bbs J.A indicates that it was his
view that the domestic test of patently unreasonable error did not apply to the

I nternati onal CAA

[98] Counsel for Mexico identifies 19 areas in respect of which it is asserted that
the Tribunal failed to have regard to rel evant evidence and thereby nade patently
unr easonabl e findings. Only one of these areas relates to the Ecol ogi cal Decree.

do not propose to deal with the other 18 areas because they have been rendered
academ ¢ by ny conclusions that the Tribunal decided on matters beyond the scope of
the submi ssion to arbitration when it found a breach of Article 1105 and when it
found that the acts precedi ng the announcenent of the Decree ampunted to an
expropriation under Article 1110.

[99] The Tribunal gave an extremely broad definition of expropriation for the

pur poses of Article 1110. In addition to the nore conventional notion of
expropriation involving a taking of property, the Tribunal held that expropriation
under the NAFTA includes covert or incidental interference with the use of property
whi ch has the effect of depriving the owner, in whole or in significant part, of
the use or reasonabl y-to-be-expected econom c benefit of property. This definition
is sufficiently broad to include a legitimte rezoning of property by a
muni ci pality or other zoning authority. However, the definition of expropriation is
a question of lawwith which this Court is not entitled to interfere under the

I nt ernati onal CAA.

[100] The Tribunal reviewed the terns of the Ecol ogi cal Decree and concl uded that
it had the effect of barring forever the operation of Metalclad' s landfill and
constituted an act tantanount to expropriation. It nade reference to the Ninth
Article of the Decree, which requires that all activities in the area are subject
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to guidelines established by the nmanagenent plan for ensuring ecol ogica
preservation of the cacti reserve. The Tribunal also nade reference to the
Fourteenth Article of the Decree, which forbids the spillage or discharge of
polluting agents on the soil, subsoil or water of the reserve area. In my view, the
Tribunal's conclusion that the issuance of the Decree was an act tantamount to
expropriation is not patently unreasonabl e.

[101] Although the Tribunal did not nake reference in the Award to the transitiona
provi sion of the Ecol ogical Decree stating that all pernits, |icenses or

aut hori zations granted before the date of the Decree were legal, it is not at al

cl ear how any such permts, |licenses or authorizations would interact with the
Fourteenth Article. It is inmplicit in the Award that the Tribunal concluded that
the Fourteenth Article prevailed over any such permts, |icenses or authorizations,
and this conclusion is not patently unreasonabl e.

[102] Inits review of the facts, the Tribunal set out the allegations of Mtalclad
that there had been nedia reports that (i) the Governor of the State of SLP had
stated that the Ecol ogi cal Decree cancelled any possibility of opening the

i ndustrial waste landfill at the Site and (ii) a high level official of the State
of SLP had expressed confidence that all possibility for Metalclad to operate its
andfill was closed, irrespective of the outcome of the NAFTA arbitration. Counse

for Mexico says that these nedia reports were denied in testinony during the
arbitration and asserts that the Tribunal relied upon this inadm ssible evidence.
do not agree that the Tribunal relied upon the nedia reports in reaching its
concl usion. The Tribunal based its conclusion on a review of the ternms of the
Decree and specifically stated that it need not consider the notivation or intent
of the adoption of the Decree.

[ 103] Counsel for Mexico also says that the Tribunal ignored a letter froman
official with the Secretariat of the Environment stating that the operation of a
hazardous waste | andfill was consistent with the Fourteenth Article of the

Ecol ogi cal Decree. Wiile it is true that the Tribunal did not explicitly nmake
reference to this letter, it reviewed the terms of the Decree and cane to its own
concl usion. The actual terns of the Decree have nore probative value than the
interpretation given to the Decree by an official of Mexico. The Tribuna

consi dered Mexico's representation that the Decree did not prevent the operation of
the landfill and stated that it was not persuaded by the representation.

[104] Counsel for Mexico further says that the Tribunal did not nmake reference to
Article 1114(1) of the NAFTA, which reads as foll ows:

Not hing in this Chapter shall be construed to prevent a Party from
adopting, maintaining or enforcing any neasure otherw se consi stent
with this Chapter that it considers appropriate to ensure that
investment activity inits territory is undertaken in a manner
sensitive to environmental concerns.

Al t hough the Tribunal did not nmention Article 1114(1) in connection with the

Ecol ogi cal Decree, it did coment on the Article earlier in the Award. It pointed
out that the conclusion of the Convenio and the issuance of the federal permts
showed that Mexico was satisfied that Metal clad's project was consistent with, and
sensitive to, environmental concerns. |In any event, any error by the Tribunal in
this regard is not patently unreasonabl e.

(d) Concl usion

[105] There is no ground under s. 34 of the International CAA to set aside the
Award as it relates to the conclusion of the Tribunal that the issuance of the
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Ecol ogi cal Decree anpunted to an expropriation of the Site w thout conpensation
METALCLAD S | MPROPER ACTS

[106] Counsel for Mexico submts that there were two categories of inproper acts on
the part of Metalclad which were not explicitly addressed by the Tribunal. Counse
says that these inproper acts render the Award in conflict with the public policy
in British Colunbia and that the Award shoul d be set aside pursuant to s. 34(2)(b)
(ii) of the International CAA

[107] The two categories of alleged inproper acts are as foll ows:

(a) it was alleged that a former federal environmental officer
and one of Metalclad' s chief wtnesses regarding
representati ons made by Mexican federal officials to Metal clad,
Hunberto Rodarte Ranon, was inproperly affiliated with
Metalclad. It was alleged that M. Rodarte's wife inproperly
recei ved approxi mately $150,000 worth of Metal clad stock and
two payments of $10, 000 each from Metalclad (the two $10, 000
payments were part of the expenses which Metalclad was

rei mbursed by the Award). It was also alleged that M. Rodarte
was due a commission for his role in arranging the sale of
COTERIN to Metal cl ad;

(b) it was alleged that Metalclad attenpted to deceive the
Tri bunal by representing that it had incurred $20.5 mllion of
expenses for the construction of the landfill facility.

[108] Counsel for Mexico relies on the decision in Transport de Cargai son (Cargo
Carriers)(Kasc-Co) Ltd. v. Industrial Bulk Carriers, [1990] R D.J. 418 (Que. C A)
for the proposition that an award is contrary to public policy if it provides for
t he rei mbursenment of a bribe. Counsel also relies on the UNCI TRAL report for
comrents to the effect that corruption, bribery or fraud is a ground for setting
aside an arbitral award on the basis that the award is in conflict with public
policy. In connection with the alleged m srepresentation as to the anmount of
expenses required to construct the landfill facility, counsel cites the decision in
Soci ét é European Gas Turbines SA v. Westman International Ltd., 2 Revue de

| "arbitrage 359 (1994) (Paris C. A ) for the proposition that the discovery of
deception in the presentation of a claimfor danages is a ground for setting aside
an arbitral award.

[109] Both of these matters were canvassed extensively during the arbitration. The
Tribunal did not deal directly with the allegations involving M. Rodarte but it
effectively held that Metalclad had proceeded in good faith when it relied upon

representati ons of federal officials and constructed the landfill facility. The
Tri bunal nade reference to the assertion of Metalclad that it had invested $20.5
mllion in the landfill project. It rejected some of the clainmed expenses and nade

its award in the anpunt of $16, 685,000 (which included interest at a rate of 6% per
annum for approxi mately five years).

(a) Corruption

[110] | have reviewed the evidence fromthe arbitration relating to the alleged
corruption of M. Rodarte, including the alleged bribes to his wife, and I am not
per suaded t hat Mexico proved any corruption in which Metalclad participated. The
Tri bunal presunmably came to the sane concl usion because it found that federa
officials had made the representations asserted by Metalclad and that Metalcl ad
relied on the representations.
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[111] The nobst daming allegations were that M. Rodarte's wife received $150, 000
worth of Metalclad stock and two paynments of $10,000 each. On the surface, these
benefits appear to be evidence of corruption in which Metalclad was invol ved.
However, the evidence does not establish that the transactions were bribes on
behal f of Metalclad. M. Rodarte's wife was a shareholder in a conpany call ed Eco-
Admi ni straci on, which had plans to build a hazardous waste incineration facility in
Mexi co. Through a subsidiary, Metalclad acquired part of the shares in Eco-

Admi ni stracion in 1991 and the renai nder of the shares in 1993. The Metalclad stock
and the two $10, 000 paynents were received by M. Rodarte's w fe as consideration
for the transfer of her shares in Eco-Adm nistracion to Metalclad. Although the
initial acquisition of the shares in Eco-Adm nistracion by M. Rodarte's wi fe may
have been inproper, the acquisition was prior to Metalclad's involvenent and
Met al cl ad was not party to any corruption

[112] The other principal allegation against M. Rodarte was that while he was a
federal official, he had played a role in arranging the sale of COTERIN fromits
former owners to Metal clad and had negotiated an i nproper conm ssion to be paid by
the former owners. If this is true, it may undermine M. Rodarte's credibility, but
it is not evidence of corruption on the part of Metalclad. The Tribunal inplicitly
accepted the evidence of M. Rodarte and this Court should not interfere with its
determination in this regard (in any event, M. Rodarte's credibility goes to the
finding of a breach of Article 1105 and | have held that the Tribunal nmade a
decision on a matter beyond the scope of the submission to arbitrati on when it nade
this finding).

(b) Excess Danmge Cl aim

[113] Metalclad asserted in the arbitration that it had invested $20.5 nmillion in
the landfill project. This anmount included all expenses which it had incurred in
connection with all of its projects in Mexico from 1991 through 1996. The Tri buna
rejected two aspects of these clained expenses. It first rejected the expenses
incurred in 1991 and 1992, prior to Metalclad' s acquisition of COTERIN, as being
too renpte. Second, the Tribunal rejected the application of a concept called
bundl i ng, which involves the allocation against one project of the aggregate of
expenses for a series of related projects. In the result, the Tribunal only
accepted the expenses which were directly related to the landfill facility at the
Site.

[114] In nmy opinion, the decision of the Paris Court of Appeal in the European Gas
Tur bi nes case is distinguishable fromthe present case. In European Gas Turbines, a
fraudul ent clai mof expenses was accepted by the arbitral tribunal and included in
its award. The award was partially set aside when fresh evi dence disclosed the
fraud. It was appropriate to partially set aside the award insofar as it was based
on the fraudul ent accounts because the award was in conflict with public policy to
the extent that it enconpassed the fraudul ent expenses. In the present case, the
excessive claimwas not accepted by the Tribunal and it is my view that the Award
is not in conflict with the public policy in British Col unbi a.

[115] It is inportant to note that in the European Gas Turbines decision, the Paris
Court of Appeal did not rely on the fraud to set aside the award in its entirety.

It only set aside the portion of the award that was based on the fraudul ent claim
In the present case, the Award does not include any danages based on the expenses
whi ch Mexico asserts were fraudul ently cl ai med.

[116] Counsel for Mexico submits that it should nmake no difference that Metalclad' s
deception attenpt was di scovered before the Tribunal issued the Award. | do not
read s. 34(2)(b)(ii) of the International CAA to nean that arbitral awards shoul d
be set aside in their entirety whenever it is shown that there was a deception
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whi ch was not relied upon by the arbitral tribunal in naking its award.

[117] In addition, | amnot satisfied that the overstatenent of the expenses was a
deli berate attenpt to deceive the Tribunal. The total anobunt of Metalclad's
expenses for its unsuccessful projects in Mexico was $20.5 million and it is

debat abl e from an accounting point of view whether the capital costs of various
rel ated projects nay be allocated to one of the projects. There was an arguabl e
basis for claimng the full $20.5 mllion expended by Metalclad in Mexico. On ny

review of the relevant evidence, | am not persuaded that Metal clad clainmed expenses
which it knew it had no legal justification to receive. Wile Metal cl ad was
aggressive in its claimfor damages, | amnot satisfied that it was fraudul ent.

(c) Conclusion

[118] It has not been established that there were any inproper acts on behal f of
Met al cl ad which put the Award in conflict with the public policy in British
Col umbi a.

FAI LURE TO ADDRESS ALL QUESTI ONS

[119] The final basis on which Mexico seeks to set aside the Award (other than
errors in the interpretation of Articles 1105 and 1110 which are questions of |aw
that are not reviewable under the International CAA) is that the Tribunal failed to
answer all questions raised by it which could have affected the result. Counsel for
Mexi co maintains that the failure of the Tribunal to answer all such questions

i ncl uded the foll ow ng:

(a) the failure of the Tribunal to deal with numerous questions
related to the finding by the Tribunal of a breach of Article
1105;

(b) the failure of the Tribunal to address the question of
whet her Metal clad acted in bad faith in bringing the claim

(c) the failure of the Tribunal to deal with deceptions in
Metal clad's menorial when it asserted that it did not become
aware of the need for a nunicipal construction permt unti
Decenber 1995 and when it asserted that it had expended $20.5
mllion in connection with the landfill facility at the Site;
and

(d) the failure of the Tribunal to set out the precise manner
in which it calculated the damages to which Metal cl ad was
entitled, including the failure to address the evidence that
the value of COTERIN s assets was declared by Metalclad in 1996
for tax purposes to be only $136, 339.

[120] Counsel for Mexico relies for this ground on three decisions of ad hoc

annul ment conmittees review ng arbitral awards made pursuant to the |ICSID
Conventi on, Kl 6ckner v. Caneroon (3 May 1985), 2 ICSID Reports 95, Anto v.

I ndonesia (16 May 1986), 1 ICSID Reports 508, and M NE v. Guinea (22 Decenber 1989)
4 | CSID Reports 79. These decisions are said to stand for the proposition that an
arbitral award should be set aside if it does not address all argunents nade by the
parti es which woul d have changed the outcone of the award if the argunments had been
accepted. Article 53(1) of the ICSID Additional Facility Rules reads as foll ows:

The award shall be made in witing, shall deal with every question
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subnmitted to the Tribunal and shall state the reasons upon which it
i s based.

Counsel points out that Article 53(1) is equivalent to the relevant Article in the
| CSI D Convention (Article 48) and subnmits that, as a result, these decisions are
applicable to this case.

[121] To the extent that these three decisions of the annul nent committees have
interpreted the phrase "every question subnitted to the Tribunal" to nean "every
argunment nmade to the Tribunal which could have changed the outcone of the award"
it is my opinion that the interpretation is overly broad. When there is a

submi ssion to arbitration, there are questions or basic issues which the arbitra
tribunal is asked to answer, and this is the type of question to which Article 53
refers. For instance, Article 1119 of the NAFTA requires that a notice of intention
to submit a claimto arbitration specify, anong other things, the issues and
factual basis for the claim Article 3 of the Additional Facility Rules requires
that a notice of arbitration contain information concerning the issues in dispute
and an indication of the ampunt invol ved.

[122] The tribunal nust answer the questions that have been submitted to it and
give its reasons for its answers. In other words, the tribunal nust deal fully with
the di spute between the parties and give reasons for its decision. It is not
reasonable to require the tribunal to answer each and every argunment which is nmade
in connection with the questions which the tribunal nust decide. In the present
case, the questions subnmitted to the Tribunal were essentially whether Article 1105
or Article 1110 had been breached and, if so, what neasure of damages woul d
conpensate Metalclad for the breach or breaches. The Tribunal answered these
guestions and gave reasons for its answers in the Award. In answering the
questions, the Tribunal explicitly or inplicitly dealt with each argunent that had
been nade.

[123] Article 49 is the only other Article in the Additional Facility Rules which
refers to "questions submtted” to a tribunal (there is an Article which refers to
guestions of procedure and another Article which refers to questions which the
tribunal has onmitted to answer). Article 49 provides that if a party fails to
appear or to present its case at any stage of the proceeding, the other party may
request the tribunal to deal with the questions submitted to it and to render an
award. If a "question" were to be interpreted as the equivalent of an "argument",
one would think that a word different from "question" would have been used in
Article 49 because the circunmstances contenplated by Article 49 could well arise
before the argunents by both of the parties had been made.

[124] These three decisions of annul nent comrittees have not been universally
accepted. In commenting on the decisions in Coormentary on the I CSID Convention:
Article 52 (Fall 1998), I1CSID Review Foreign |Investnment Law Journal, Vol. 13, No.
2, Professor Schreuer pointed out (at p. 529) that the first two of these decisions
have attracted severe criticismfor crossing the |line between annul nent and appea
by re-exam ning the nmerits of the cases. Professor Schreuer also set out the
conflicting policy considerations:

There are two potentially conflicting principles at work in the
review process. One is the principle of finality; the other is the
principle of correctness. Finality is designed to serve the purpose
of efficiency in terns of an expeditious and econom cal settlenent
of disputes. Correctness may be an el usive goal that takes tinme and
effort and may involve several |ayers of control, a phenomenon that
is well known from donestic court procedure. In internationa
arbitration the principle of finality is often seen to take
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precedence over the principle of correctness. The desire to see a
di spute settled is regarded as nore inportant than the substantive
correctness of the decision. (pp. 520-1)

[125] Although Article 53(1) of the Additional Facility Rules is essentially

i dentical to the corresponding Article of the ICSID Convention (Article 48(3)),
there is a significant difference between the two sets of rules. The normal nethod
of challenging an award arising froman arbitration which is not governed by the

| CSI D Convention is through the national courts and the grounds for setting aside
the award are typically set out in legislation (in the present case, the
International CAA). By contrast, the | SCID Convention contains a mechani smfor
review of arbitral awards by ad hoc annul ment committees. The grounds for annulling
awards are set out in Article 52(1) of the ISCID Convention, two of which are as
fol |l ows:

(d) that there has been a serious departure froma fundanent al
rul e of procedure; or

(e) that the award has failed to state the reasons on which it
i s based.

The annul nent comittee in Kl 6ckner stated that reference nmust be made to both of
clauses (d) and (e) of Article 52(1) when addressing a failure to deal with
questions subnmitted to the tribunal. In MNE, the annulment conmttee pointed out
that while clause (e) of Article 52(1) only deals with the requirenent of Article
48(3) to state reasons, a failure to deal with every question submitted to the
tribunal may also constitute a failure to state reasons.

[126] Hence, there is a specific provision in the ICSID Convention for annulling an
arbitral award when a failure to deal with every question submtted to the tribuna
constitutes a failure to state reasons. On the other hand, the only potential basis
for setting aside an arbitral award under the International CAA for failure to dea
with all questions is s. 34(2)(a)(v) ("the arbitral procedure was not in accordance
with the agreenent of the parties").

[127] The inportance of the distinction is illustrated in a decision of this Court,
Food Services of America Inc. v. Pan Pacific Specialities Ltd. (1997), 32 B.C.L.R
(3d) 225. The principal issue in that case was whether an international arbitra
award shoul d be enforced in British Colunbia when the arbitrators failed to deliver
reasons for their award. Such a failure would clearly be a ground for annulling the
award under Article 52(1)(e) of the ICSID Convention. Section 36 of the

I nternati onal CAA sets out the grounds for the court to refuse enforcenent of an

i nternational award. Clause 36(1)(a)(v) sets out the sanme ground as is contained in
s. 34(2)(a)(v); nanely, the arbitral procedure was not in accordance with the
agreenent of the parties.

[128] Drossos J. first held that the parties had waived their right to oppose
enforcenent of the award under s. 36. In the alternative, he also held that the
award shoul d be enforced despite the failure of the arbitrators to give reasons as
required by the applicable rules (the International Arbitration Rules). His
reasoni ng was as foll ows:

The respondent relies on the argunent of the parties to have their
clains determ ned by an arbitration which is in accordance with the
Rul es. The plain neaning of this is that the arbitration itself,
that is the hearing and the process of deciding the matter, be in
accord with the Rules. The issuing of reasons after the fact is not
part of the arbitration itself. Further, s. 36(1)(a)(v) provides a
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basis for opposition to enforcenment when the arbitral procedure did
not accord with the parties' agreenent. In this case, the procedure
of the arbitration is not in question, it was in accord with the
parties' agreement. Even if the failure to give reasons were
considered part of the arbitral procedure, the failure does not
bring into question the fairness of the hearing or of the decision
meki ng process and is, therefore, not sufficiently serious to
violate the parties' agreement to have an arbitration in accord with
the Rules. The respondent has failed to bring itself under s. 36 to
warrant the court exercising its discretion to refuse enforcenent on
this basis. (p. 232)

[129] | have reservations about the correctness of the conclusion of Drossos J.

that the giving of reasons is not part of the arbitral procedure when the rul es of
procedure governing the arbitration stipulate that reasons are to be given.

However, in the absence of an express ground of annulnent in the terns of Article
52(1)(e) of the ICSID Convention, | agree with Drossos J. that the seriousness of
the defect in the arbitral procedure should be considered when this Court is
deci di ng whether to exercise its discretion to either set aside an award under s.
34 or refuse to enforce an award under s. 36. Like s. 36(1), s. 34(2) is permssive
in nature because it states that an arbitral award may be set aside if one of the
conditions contained in clauses (a) or (b) is net.

[130] Inthis regard, | comrent as follows on the questions which Mexico maintains
shoul d have been answered by the Tribunal

(a) the questions related to Article 1105 are academi c in view
of my conclusion that the Tribunal decided on a matter outside
the scope of the submission to arbitration when it found a
breach of Article 1105;

(b) the Tribunal effectively found that Metalclad had acted in
good faith when it relied on the representations of the federa
aut horities;

(c) the alleged deceptions did not affect the Award; and

(d) the Tribunal did give general reasons for its method of
calculating the damages and it inplicitly rejected Mexico's
subm ssi on that the damages shoul d be based on the decl ared tax
val ue of COTERIN s assets.

In my view, the Tribunal adequately dealt with the principal issues before it and
the failure of the Tribunal to explicitly deal with all of Mexico' s arguments is
not sufficiently serious to justify the exercise of this Court's discretion to set
asi de the Award.

[131] Even if one were to interpret the word "question” in Article 53(1) of the
Additional Facility Rules as broadly as counsel for Mexico submits, there is

anot her reason why | would not exercise my discretion to set aside the Award. The
reason is that there was an arbitral procedure available to remedy the procedura
error of which Mexico conplains. Article 58 of the Additional Facility Rules

provi des that within 45 days of the date of an award, either party nay request the
tribunal to decide any question which it had omtted to decide in the award. It was
open to Mexico to have requested the Tribunal to answer the argunents which it now
conpl ains that the Tribunal did not answer. In these circunstances, | decline to
exercise nmy discretion to set aside the Award for the failure of the Tribunal to
answer these argunents.
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[132] Counsel for Mexico submits that it was not necessary to make a request under
Article 58 for the Tribunal to decide questions which it onitted to answer. Counse
relies on the decision in Anrco v. Indonesia where it was held that the party
seeki ng annul nent of an award does not have to first nake a request of the tribuna
to answer questions it omitted to answer under a provision simlar to Article 58.
The rationale was that the full or partial annihilation of the reasoning and
conclusion of an award is the task which the ICSID Convention allots to ad hoc
annul ment conmmttees, and not to the tribunal which rendered the award. This

rati onale may properly apply under the | CSID Convention, which contains a process
for the review of awards and which includes a failure to give reasons as a specific
ground of annul ment. However, in nmy view, it does not apply within the franmework of
the Additional Facility Rules and the International CAA. There is a nechani sm
within the Additional Facility Rules to renedy an alleged failure of the tribuna

to answer all questions submitted to it. There should be recourse to that mechani sm
before going outside of the ICSID Additional Facility Rules and asking a court to
set aside the award on the basis of a failure to follow the proper arbitra
procedure.

CONCLUSI ON

[133] In order to have this Court set aside the Award in its entirety, Mexico was
required to successfully establish that all three of the Tribunal's findings of
breaches of Articles 1105 and 1110 of the NAFTA invol ved decisions beyond the scope
of the submission to arbitration or that the Award should be set aside in view of
Metal clad's allegedly inproper acts or the Tribunal's alleged failure to answer al
guestions submtted to it. Although Mexico succeeded in challenging the first two
of the Tribunal's findings of breaches of Articles 1105 and 1110, it was not
successful on the remaining points. Accordingly, the Award shoul d not be set aside
inits entirety.

[134] Nevertheless, the Award should be partially set aside. In calculating the
damages to be paid by Mexico, the Tribunal included interest at the rate of 6%
conmpounded annual ly from Decenber 5, 1995 (the date on which the Municipality
denied Metalclad' s application for a construction pernmit) until 45 days after the

i ssuance of the Award. The date of Decenber 5, 1995 was selected by the Tribunal on
the basis of its finding of the first two breaches of Articles 1105 and 1110, and
have held that the Tribunal nade decisions on natters beyond the scope of the

subm ssion to arbitration with respect to its findings of the first two breaches.
The finding of a breach in respect of which there is no basis to set it aside is
the breach of Article 1110 by the expropriation of the Site through the issuance of
the Ecol ogi cal Decree wi thout paynent of conpensation. The Ecol ogi cal Decree was

i ssued on Septenber 20, 1997.

[135] The result is that the anpbunt of conpensation ordered to be paid by Mexico to
Met al cl ad i ncludes interest from Decenber 5, 1995 to Septenber 20, 1997 (plus the
compoundi ng effects thereafter). As | would have set aside the Award in its
entirety if it had been based solely on the first two of the Tribunal's findings of
breaches of the NAFTA, the Award shoul d be set aside insofar as it includes
interest which flows only fromthose two findings. Therefore, | set the Award asi de
to the extent that it includes interest prior to Septenber 20, 1997 (and any
consequential conmpoundi ng effects). If the parties are unable to agree on the
interest re-calculation, the matter is remtted back to the Tribunal

[136] Although I have concluded that the Tribunal made decisions on matters outside
the scope of the submission to arbitration when it found the first two breaches of
Articles 1105 and 1110, | should not be taken as holding that there was no breach
of Article 1105 and no breach of Article 1110 until the issuance of the Ecol ogica
Decree. The function of this Court is limted to setting aside arbitral awards if
the criteria set out ins. 34 of the International CAA are shown to exist. |
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express no opi nion on whether there was a breach of Article 1105 or a breach of
Article 1110 prior to the issuance of the Decree on grounds other than those relied
upon by the Tribunal. If Metalclad wi shes to pursue the portion of the interest
contained in the Award which | have set aside, by establishing a breach of Article
1105 or Article 1110 prior to the issuance of the Decree without regard to the
concept of transparency, the matter is remtted to the Tribunal

[137] Despite the fact Mexico was successful in establishing that two of the
Tribunal's findings of breaches of the NAFTA invol ved decisions on matters beyond
the scope of the submission to arbitration, Metalclad carried the day in resisting
Mexi co's application to have the Award set aside in its entirety. However, the
partial success of Mexico did lead to the Award being set aside to the extent that
it included interest prior to Septenber 20, 1997. In these circumstances, | grant
Metal cl ad 75% of its costs of this proceeding.

"D.F. Tysoe, J."
The Honourable M. Justice D.F. Tysoe
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