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amicus curiae is condoned; 
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Rule 16A of the Uniform Rules of Court; 
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3.1. the opportunity to submit written argument in the above matter; 

3.2. the opportunity to submit oral argument at the hearing of the above matter; 

3.3. the opportunity to adduce the evidence described in the founding affidavit 
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4. Further or alternative relief. 
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I, the undersigned 

JACQUELINE CLAIRE ANNETTE DUGARD 

make oath and state: 

1 I am a senior researcher employed at the Centre for Applied Legal Studies (CALS) 

at the University of the Witwatersrand, 1 Jan Smuts Avenue, Johannesburg. I am 

duly authorised to depose to this affidavit on behalf of CALS. 

2 The facts contained herein are to the best of my knowledge true and correct and, 

unless otherwise stated or indicated by the context, are within my personal 

knowledge. 

3 • In this application, CALS seeks admission as· amicus curiae in the present 

proceedings. The purpose of this affidavit is to set out the basis of the application 

in accordance with the requirements of Rule 16A of the Uniform Rules of Court. 

INTRODUCTION 

4 In this affidavit, I address the-following issues: 

4.1 the juristic nature and relevant details of CALS; 



4.2 the conduct of CALS in complying with Rule 16A of the Uniform Rules of 

Court and condonation for any non-compliance with the Rule; 

4.3 the legal submissions that CALS seeks to advance; and 

4.4 the evidence that CALS seeks to adduce. 

II THE CENTRE FOR APPLIED LEGAL STUDIES 

5 The applicant is the University of the Witwatersrand, acting through CALS, situated 

at 1 Jan Smuts Ave, Bmamfontein. 

6 CALS is a centre that exists within the University. The University is a juristic 

person and a tertiary education institution registered in terms of the Higher 

Education Act No 101 of 1997. 

7 CALS has been established for the purposes of promoting, protecting and 

advancing human rights through the utilisation of the law. It seeks to strengthen 

constitutional democracy and promote social justice and equality in South Africa. 

In carrying out its functions, CALS undertakes litigation as well as research, 

advocacy, legal training and teaching. The aforementioned functions have been 

approved by the Vice-Chancellor of the University in terms of its rules, policies and 

procedures including the Delegation of Authority Document. A confirmatory 



affidavit of the Vice-Chancellor of the University of the Witwatersrand confirming 

these details will be delivered with this affidavit. 

8 CALS has a particular interest in issues concerning socia-economic rights. This 

interest is long-standing and dates back to before the present constitutional era. 

Among the current areas of focus of CALS are basic services, sanitation, housing 

and environmental rights. CALS has sUbstantial expertise in these areas of 

academic research and public interest litigation. 

9 In the past two years, CALS has been involved as attorneys of record for a 

principal party, attorneys for an amicus curiae or as as the amicus itself in a 

number of high profile public interest cases. CALS has most recently been 

involved in the following cases that have been heard, or will be heard, by the 

Constitutional Court: 

9.1 Occupiers of 51 Olivia Road Berea Township and 197 Main Stre.et 

Johannesburg v City of Johannesburg and Others (CCT 24/07); 

9.2 Residents of Joe Siovo Community Western Cape v Thubelisha Homes 

and Others (CCT 22/08); 

9.3 Trustees for the time being of the Biowatch Trust v Registrar Genetic 

Resources and Others (CCT 80108); 

-
9.4 Joseph and Others v City of Johannesburg and Others (CCT 43/09); and 

, 
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9.5 Mazibuko and Others v City of Johannesburg and Others (CCT 39/09). 

10 Accordingly, I respectfully submit that CALS is well placed to make legal 

submissions and adduce evidence in this matter, and to be of assistance to this 

Court in the decision of the important public interest issues that are at stake. 

11 As I shall demonstrate more fully below, CALS seeks to intervene in this matter in 

the public interest and in pursuit of its objective of promoting human rights and, in 

particular, in order to make submissions regarding the permissive space that the 

state enjoys under the Constitution and international law to adopt regulatory 

measures aimed at promoting substantive equality and social justice, and to lead 

appropriate evidence. 

HI COMPLIANCE WITH RULE 16A AND CONDONATION 

. 12 On or about 20 May 2009, the Defendant published a notice in terms of Rule 16A, 

setting out the constitutional issue(s) arising in this matter and the procedure in 

terms of which any prospective amicus curiae should seek admission. The notice 

advised prospective amici curiae that, in order to be admitted as such, they could 

either: 

12.1 obtain the consent of the parties to their admission within twenty (20) court 

days of the date of the publication of the Defendant's notice in terms of 

Rule 16A; or 



12.2 in the absence of the consent of the parties, make application to the above 

Honourable Court to be admitted as amici curiae within five (5) days of the 

expiry of the period referred to in paragraph 12.1 above. 

13 
.' h;Y\.\~ 1>.> 

As I set out in more detail below, CALS timeously addressed requests to the J""je 

parties for their consent to its admission within the period of twenty days 

contemplated in the Defendant's Rule 16A notice, but was not granted the consent 

of all the parties, thus necessitating this application. 

14 On Monday, 15 June 2009, the Legal Resources Centre (LRC), as the attorneys 

for CALS, wrote to the legal representatives of the parties requesting their consent 

to the admission of CALS as amicus curiae. A copy of the LRC's letter is attached, 

marked "JD1". In that letter, CALS requested the consent of the Plaintiffs and 

Defendant to be permitted to intervene as amicus curiae and indicated that, if 

admitted, CALS intends to: 

14.1 Make written and oral legal submissions; and 

14.2 Introduce limited evidence. 

15 On Thursday, 18 June 2009, the State Attorney responded to the LRC's request, 

advising that the Defendant consents to the admission of CALS as amicus curiae 

for the purposes of making legal submissions, but that the Defendant would have 

to consider whether to consent to CALS's admission for the purposes of leading 



evidence when it becomes clear what evidence CALS seeks to adduce. A copy of 

the State Attorney's letter is attached, marked "JD2". 

16 On Monday, 22 June 2009, the attorneys for the Plaintiff in the Van Rooyen matter 

responded to the request of CALS, stating that their client does not consent to the 

admission of CALS. A copy of the letter is attached, marked "JD3". 

17 On 17 June 2009, MacRobert Inc., the attorneys for the Plaintiff in the Agri South 

Africa matter, delivered a letter to the LRC, a copy of which is attached marked 

"JD4", stating that they required more time to take instructions before responding 

to CALS' request. On Friday, 19 June 2009, MacRobert delivered a further letter, 

enquiring 8S to the "mechanism" by which the LRC seeks the admission of CALS 

as amicus curiae "in view of the fact that we are dealing with an action". A copy of 

MacRobert Inc.'s letter is attached, marked "JD5". The LRC's response of the 

same date, a copy of which is attached as annexure "J D6" , advised that CALS 

seeks admission in terms of Rule 16A, which is applicable both to application and 

action proceedings, and pursuant to the Defendant's notice in terms of Rule 16A. 

18 On 24 June 2009, MacRobert Inc. wrote to the LRC seeking details as to the 

practical manner in which CALS proposes to intervElne. A copy of that letter is 

attached marked "JD7". The LRC responded the following day, providing such 

details in terms materially similar to the contents of paragraphs 51 to 52 below, 

and requesting a response to CALS's I'equest for consent to be admitted on or 

before close of business on Friday, 26 June 2009. A copy of this letter of the LRC 

is also attached marked "JDB". 



19 On 29 June 2009, MacRobert Inc. responded to the LRC, among other things 

inviting CALS to furnish their client with its affidavit or pleading in terms of Rule 

16A, after which the terms and conditions upon which CALS will be admitted as an 

amicus curiae could be agreed in writing between the parties. A copy of the letter 

is attached, marked "JD9". 

20 Because CALS has failed to obtain the consent of all the parties to its admission, it 

has become necess8l"Y for CALS to brin£) this application to be admitted as amicus 

curiae in terms of Rule 16A. 

Condonation 

21 In terms of Rule 16A(5}, if an interested party is unable to obtain the consent of the 

parties to its admission as amicus curiae within twenty days of the publication of 

the requisite notice in terms of Rule 16A( 1}, such interested party may make 

apl3lication to the court to be admitted as an amicus curiae within five days. 

22 The twenty-day period (from 20 May 2009, when the Defendant published its 

notice in terms of Rule 16A(1)} expired on 18 June 2009. Accordingly, this 

application ought to have been lodged on or before 25 June 2009. 

23 CALS addressed requests to the legal representatives of the parties seeking their 

consent to its admission within the twenty-day period contemplated by Rule 

16A( 1}. However, the final response to its request was only received on 29 June 

2009. 



24 Until the attitudes of the parties to the admission of CALS had been ascertained, it 

would have been premature to institute this application. However, in anticipation of 

the possibility that the parties would not consent to the admission of CALS, the 

legal representatives of CALS commenced the preparation of this application at 

the same time as sending the letter to the parties seeking their consent. 

25 This application was prepared with all deliberate speed during the weeks of 15 and 

22 June 2009. The application involves complex issues, including the legal issues 

in respect of which CALS seeks to make submissions, as well as the factual 

matters in relation to which CALS intends to adduce evidence. It was necessary to 

conduct legal research regarding the applicable international law principles and the 

law in foreign jurisdictions. In addition, it was necessary to hold consultations with 

CALS's counsel in this matter, and extensive telephonic consultations were held 

with counsel on 15 and 22 June 2009. 

26 In addition, in light of CALS's juristic nature and institutional relationship to the 

University of the Witwatersrand, it was necessary to secure the approval of the 

University for this intervention by CALS and to obtain the confirmatory affidavit of 

the Vice-Chancellor referred to above. 

27 This application was prepared as expeditiously as possible. 

28 In the circumstances, this affidavit will be filed some four court days late. I 

respectfully submit that this delay has not resulted in any prejudice to the parties. 

CALS did not intend any disrespect to this Court in failing to submit this application 



timeously, and I apologise for its late delivery. CALS furthermore respectfully 

submits that this Court ought to condone the lateness in filing in order that it may 

be assisted in its determination of the complex and important public interest issues 

that are raised in this matter. 

29 In the circumstances, to the extent necessary, CALS prays that the late filing of 

this application be condoned. 

IV THE LEGAL SUBMISSIONS THAT CALS INTENDS TO ADVANCE 

30 The legal submissions that CALS intends to advance will address the proper 

interpretation of the relevant provisions of the Minerals and Petroleum Resources 

Development Act 28 of 2002 ("MPRDA") and section 25 of the Constitution, in the 

light of relevant: 

30.1 provisions of the Constitution; 

30.2 international law; and 

30.3 foreign law 

in terms of sections 39(1) and (2) of the Constitution. 

31 Section 39(1) of the Constitution governs the interpretation of the provisions of the 

Bill of Rights. It provides that a court interpreting a provision of the Bill must 



consider (both binding and non-binding) international law, and may consider 

foreign law. Accordingly, when this Court approaches the interpretation of section 

25 of the Constitution, which together with sections 9 and 24 of the Constitution is 

relevant to the disposition of the matter, it is appropriate to consider relevant 

foreign law and necessary to consider relevant international law. 

32 I shall now outline briefly the legal submissions that CALS intends to make, if 

admitted, in respect of relevant constitutional provisions, international law and 

foreign law, and their interrelationship. I respectfully submit that these legal 

submissions are relevant, will be of assistance to the Court, and would otherwise 

not be before the Court because the submissions have not or would not be 

advanced by. the other parties to the matter. 

Constitutional provisions relevant to the interpretation of section 25 of the Constitution 

and to the interpretation of the MPRDA 

33 . Transformation and the achievement of substantive equality are fundamental 

constitutional objectives underpinned by a number of constitutional provisions. As 

its preamble makes clear, the MPRDA is animated by these constitutional 

objectives and the legislature's recognition of the need to make reforms to bring 

about equitable access to South Africa's mineral and petroleum resources and to 

take legislative and other measures to redress the results of past racial 

discrimination. I refer particularly to paras 4, 5, 6 and 7 of the preamble. 



34 The Preamble to the Constitution states that the Constitution was adopted 

"recognis[ing] the injustices of our past", and that one of its purposes is to "improve 

the quality of life of all citizens and free the potential of each person". The very first 

founding provision of the Constitution, section 1(a), provides that the founding 

values of the Republic of South Africa include "[h]uman dignity, the achievement of 

equality and the advancement of human rights and freedoms". 

35 The constitutional recognition of the critical need for siate policies aimed at 

transformation was identified in the judgments of O'Regan J and Ngcobo J in Bato 

Star Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) 

SA 490 (CC), in the context of review of administrative action with restitutionary 

objectives in relation to the fishing indusiry. 

36 As was pointed out by the Constitutional Court in Bel Porto School Governing 

Body and Others v Premier, Western Cape 2002 (3) SA 265 (CC), at para 7: 

"The difficulties confronting us as a nation ·in giving effect to these commitments 

are profound and must not be underestimated. The process of transformation 

must be carried out in accordance with the provisions of the Constitution and its 

Bill of Rights. Yet, in order to achieve the goals set in the Constitution, what has 

to be done in the process of transformation will at times inevitably weigh more 

heavily on some members of the community than others." 

37 Section 9(2) of the Constitution authorises the state, in order to promote the 

achievement of equality, which includes the full and equal enjoyment of all rights 

and freedoms in the Bill of Rights, to take legislative and other measures designed 

)'\ . \ 
,.. \ 



to protect or advance persons or categories of persons disadvantaged by unfair 

discrimination. 

38 In Minister of Finance and others v Van Heerden 2004 (6) SA 121 (CC), 

Moseneke J (as he then was) for the majority of the Constitutional Court observed 

that South African equality jurisprudence recognises a conception of equality that 

goes beyond mere formal equality. At paragraph 27, he noted that: 

"This substantive notion of equality recognises that besides uneven race, class 

and gender attributes of our society, there are other levels and forms of social 

differentiation and systematic under-privilege, which still persist... It is therefore 

incumbent on courts to scrutinise in each equality claim the situation of the 

complainants in society; their history and vulnerability; the history, nature and 

purpose of the discriminatory practice and whether it ameliorates or adds to 

group disadvantage in real life context, in order to determine its fairness or 

otherwise in the light of the values of our Constitution. In the assessment of 

fairness or otherwise a flexible but 'situation-sensitive' approach is indispensable , , 
because of shifting patterns of hurtful discrimination and stereotypical response 

in our evolving democratic society." 

39 The Court in Van Heerden recognised that remedial measures are not 

derogations from, but SUbstantive and composite parts of, the right to equality 

envisaged in the Constitution. 

40 If admitted, CALS will argue that section 25 of the Constitution must be interpreted 

with due regard to the constitutional commitment to substantive equality and the 



recognition of the need for transformative or restitutionary measures by the state, 

in sections 1(a), 9(2) and other relevant provisions of the Constitution. CALS will 

further argue that section 25 of the Constitution itself envisages the need for such 

measures by providing in section 25(4) that for the purposes of the property clause 

"the public interest includes the nation's commitment to land reform, and to 

reforms to bring about equitable access to all South Africa's natural resources"; 

and in section 25 (8), that no provision of the property clause "may impede the 

state from taking legislative and other measures to achieve land, water and related 

reform, in order to redress the results of past racial discrimination, provided that 

any departure from the provisions of this section is in accordance with the 

provisions of section 36( i)". 

41 In addition, because section 39(2) of the Constitution enjoins courts interpreting 

legislation to "promote the spirit, purport and objects of the Bill of Rights", CALS 

will contend that the MPRDA must be interpreted with due regard to these 

provisions of the Constitution. 

International law 

42 If admitted, CALS· will make submissions regarding the recognition in various 

international law instruments that it is permissible for states to take special 

measures for the purpose of seeking the advan€lement of particular racial or ethnic 

groups, women and other groups in appropriate circumstances. 



43 In particular, reliance will be placed on the followihg instruments and on decisions 

and authoritative statements issued by the relevant international organs: 

43.1 the International Convention on the Elimination of all Forms of Racial 

Discrimination 1965 (CERD), to which South Africa is a party, and which 

recognises that "special measures [may be taken] for the sole purpose of 

securing adequate advancement of certain racial or ethnic groups or 

individuals requiring such protection as may be necessary in order to 

ensure such groups or individuals equal enjoyment or exercise of human 

rights and fundamental freedom" (art 1.4); 

43.2 tha Afdc3n Challier on Human 8, Peoples' Rights "9:8·6 (8,anju~ 

Charter), to which South Africa is a party, which recognises that the right 

to property may be encroached upon "in the interest of public need or in 

the general interest of the community and in accordance with the 

provisions of appropriate laws" (art 14) and which entrenches the right of 

all peoples to "freely dispose of their wealth and national resources" and 

that this right "shall be exercised in the exclusive interest of the people" (art 

21 ); 

43.3 the international Covenant on Civil and Political Civil Rights 1966 

(ICCPR), to which South Africa is a party, and which recognises that "all 

peoples may, for their own ends, freely dispose of their natural wealth and 

resources without prejudice to any obligations arising out of international 

economic co-operation, based upon the principle of mutual benefit and 



international law. In no case maya people be deprived of its own means of 

sUbsistence" (art 1(2)) and the right to equality before the law and equal 

and effective protection against discrimination (article 26), the latter being 

interpreted by the Human Rights Committee in its General Comment No: 

18 10/11/89 on Non-Discrimination as follows at para: 

"The Committee also wishes to point out that the prinCiple of equality 

sometimes requil'es States parties to take affirmative action in order to 

diminish or eliminate conditions which cause or help to perpetuate 

discrimination prohibited by the Covenant. For example, in a State where 

the general conditions of a certain part of the population prevent or impair 

their enjoyment of human rights, the State should tai,e specific action to 

correct those conditions. Such action may involve granting for a time to 

the part of the population concemed certain preferential treatment in 

specific matters as compared with the rest of the population. However, as 

long as such action is needed to correct discrimination in fact, it is a case 

of legitimate differentiation under the Covenant." 

43.4 the Convention on the Elimination of All Forms of Discrimination 

Against Women 1979 (CEDAW), to which South Africa is a party, which 

obliges states to undertake affirmative action and specifies that such 

measures should be aimed at addressing irnbalances and past 

discriminatory practices. (art. 4); and 



43.5 the !nternational Covenant on Economic, Social and Cultural Rights 

1966 (ICESCR), which has been signed by South Africa, which has been 

used by the Constitutional Court in the interpretation of our Constitution, 

and which recognises that "all peoples may, for their own ends, freely 

dispose of their natural wealth and resources without prejudice to any 

obligations arising out of international economic co-operation, based upon 

the principle of mutual benefit and international law. In no case maya 

people be deprived of its own means of subsistence" (art 1(2)) and article 

2 which provides that States Parties must "take steps ... with a view to 

achieving progressively the full realization of the rights" and "guarantee" 

the rights "without discrimination of any kind"; 

44 CALS will submit that South Africa's international law obligations and the 

permissibility under international law of special measures targeted at particular 

disadvantaged groups in order to pursue restitutionary purposes are of great 

significance for the interpretation of section 25 of the Constitution. CALS will 

submit that these international law principles support an interpretation of section 

25 in terms of which the impugned provisions of the MPRDA meet constitutional 

muster generally; and in this matter do not give rise to expropriatory effects and/or 

arbitrary deprivation of property; in any event do not amount to compensable 

expropriation; but if they do, the amount of compensation must be calculated with 

reference to the provisions of section 25(3) of the Constitution. 



Foreign law 

45 In Mkontwana v Nelson Mandela Metropolitan Municipality; Bissett v Buffalo 

City Municipality; Transfer Rights Action Campaign v MEC, Local 

Government and Housing, Gauteng, 2005 (1) SA 530 (GC), Yacoob J (for the 

majority of the Constitutional Court) held as follows at para 32: 

'Whether there has been a deprivation depends on the extent of the interference with or 

limitation of use, enjoyment or exploitation. It is not necessary in this case to determine 

precisely what constitutes deprivation. No more need be said than that at the very least, 

substantial interference or limitation that goes beyond the normal restrictions on property 

use or enjoyment found in an open and democratic society would amount to 

deprivation." 

6,6 III the emphasised dictum, the Constitutiollal Court accol'dingly recognised lhat 

"normal restrictions on property" that are found in an open and democratic society 

do not amount to deprivation. As such, legal submissions regarding analogous 

regulatory regimes in respect of mineral rights in foreign jurisdictions should inform 

this Court's determination whether the impugned provisions of the MPRDA 

constitute a deprivation at all and, ifso, whether such deprivation is arbitrary. 

47 In this context, CALS will make legal submissions regarding the regulation of 

mineral rights in foreign jurisdictions and the extent to which other jurisdictions 

adopt approaches similar to the scheme of the MPRDA. CALS recognises that 

foreign law must be approached with caution and with due sensitivity to important 

differences between foreign legal systems and our own, as well as differences of 

social, economic and political context. Bearing in mind the need for appropriate 

caution, CALS wishes to make legal submissions regarding helpfully analogous 



regulatory regimes in the context of mining and industry, as well as the legal 

approach to regulatory regimes implicating property rights in several jurisdictions 

which are instructive to the determination of the dispute that is before this Court. 

48 CALS will make legal submissions regarding the regulation of mining and industry 

in other jurisdictions both for the purpose of drawing analogies, and for the 

purpose of comparing and contrasting such other regulatory regimes with the 

MPRDA. 

49 In addition, CALS will make legal submissions regarding the constitutional testing 

of regulatory regimes that implicate property rights in other jurisdictions. CALS 

has access to research capacity and e);pel"dse in this al'ea, and is in a position to 

produce an analysis of the position in other jurisdictions which, I submit, will be of 

assistance to the Court. 

50 CALS will submit that the existence of regulatory regimes analogous to the 

. MPRDA as well as constitutional doctrines that accommodate and permit such 

regimes demonstrate that the MPRDA imposes "normal restrictions on property 

use or enjoyment found in ... open and democratic societ[ies]", as contemplated 

by the Constitutional Court in Mkontwana in the passage quoted above. 



V THE EVIDENCE THAt CALS INTENDS TO LEAD 

The proposed procedure for dealing with evidence 

51 CALS recognises that although Rule i 6A expressly provides for amicus 

interventions in actions, amici curiae have not frequently sought to intervene in 

actions. CALS also recognises that an amicus intervention in -a civil trial raises 

procedural questions, particularly in relation to evidence. I accordingly set out 

below the procedural approach that GALS proposes in respect of its evidence, if it 

is admitted, in order not unduly to lengthen the proceedings or increase their cost! 

while endeavouring to be of assistance to the Gourt: 

51.1 GALS will introduce limited evidence, principally of a contextual nature. (I 

describe its actual content in more detail below.) 

51.2 GALS anticipates that the content of this evidence will be uncontroversial. 

It proposes that the evidence be submitted in the first instance by way of 
< 

affidavit. 

51.3 GALS therefore does not contemplate introducing any oral evidence, but 

will tender its deponent( s) for cross-examination, should any of the parties 

wish to cross-examine them. 

51.4 CALS anticipates that it is not likely that the parties will wish to do so, given 

that the factual material put up by GALS is likely to be uncontroversial and 

not in dispute. 



51.5 CALS.does not seek the opportunity to cross-examine the witnesses of the 

parties. 

52 The introduction of evidence by an amicus curiae is accepted where the court is 

satisfied that it may be of assistance. An example of this is Modderklip Boerdery 

(Pty) Ltd v President van die RSA en Andere 2003 (6) BCLR 638 (T), in which 

Agri South Africa (coincidentally one of the Plaintiffs in the matter before this 

. Court) was admitted as an amicus curiae and was permitted to introduce certain 

evidence of an expert nature. It appears from the judgment that the evidence in 

question was of assistance to the Court, including when the matter went on appeal 

to the Supreme Court of Appeal and then to the Constitutional Court: 

Madden-ontein Squz:ti:ers, GI'eater g,€moni Town Coundl 'if f\llodcJerklip 

Boerdery (Ply) Ltd; President of the Republic of South Africa v Modderklip 

Boerdery (Ply) Ltd 2004 (6) SA 40 (SCA); and President of the Republic of 

South Africa & another v Modderklip Boerdery (Pty) Ltd (Agri SA & others, 

Amici Curiae) 2005 (5) SA 3 (~C). 

The content of the evidence that CALS intends to adduce 

53 The limited evidence that CALS seeks to introduce will seek to place this action in 

the broader context of the implementation of the fv1PRDA as a whole. CALS will 

place before the Court information in relation to the scale of potential claims 

against the state identical or similar to those of the current plaintiffs, their 

budgetary implications for the state, and the potential impact of the decision of the 



Court in this matter on existing and potential international investment disputes 

involving South Africa. 

54 I respectfully submit that this limited evidence is relevant, will be of assistance to 

the Court, and would not otherwise be before the Court because the evidence has 

not or would not be advanced by the other parties to the matter. 

54.1 Domestic context 

54.1.1 CALS will seek to introduce affidavit evidence regarding the 

potential economic implications of the outcome of this matter for 

the implementation of the MPRDA and their possible impact on 

. South Africa's developmental goals. 

54.1.2 This evidence will include the estimated cost of awarding 

compensation - on different possible scales - to holders of 

mineral rights at the time of the enactment of the MPRDA in 

positions analogous to those of the plaintiffs in the present 

actions, in the context of the current fiscal position of the 

Government. 

54.2 International context 

54.2.1 South Africa is party to at least twenty bilateral investment 

treaties ("BITs"), in terms of which it has undertaken treaty 

obligations both to foreign, predominantly European, states and 



'to foreign investors registered in those states, Whil\:J the terms of 

these BITs differ, they have in common certain principal features, 

including: 

• clauses providing that, where a government act is 

characterised as an expropriation, foreign investors 

are entitled to claim compensation, often at full market 

value, without regard to any limitations on 

compensation that may exist under domestic law; 

• clauses establishing dispute resolution mechanisms 

that entitle foreign investors to refel- disputes to 

arbitration before ad hoc international tribunals such 

as tribunals constituted under the International Centre 

for Settlement of Investment Disputes (ICSID). 

54.2.2 One such dispute involving South Africa, and in which the cause 

of action is based upon the enactment of the MPRDA, is already 

underway before ICSID. Piero Foresti, Laura De Carli & Others 

/ Republic Of South Africa (ICSID Case No. ARB(AF)07/01). 

The claimants in Piero Foresti seek an amount of 266 million 

Euros in compensation. 

54.2.3 Approximately 3% of South African land is foreign-owned. If 

those foreign owners are nationals of states with which South 



Africa has concluded a BIT, they may be entitled to refer disputes 

to international tribunals such as ICSID. 

54.2.4 In addition, land-owners who are, on the face of it, South African, 

rnay be entitled to refer disputes to an international investment 

arbitration tribunal by virtue of their relationship to a foreign 

holding company. 

54.2.5 CALS will accordingly seek to adduce evidence, on affidavit, 

regarding the scale of potential international claims against South 

Africa and the possible implications of the outcome of the present 

matter for such disputes. 

VI CONCLUSION 

55 CALS accordingly prays'for an order in terms of the notice of motion to which this 

affidavit is attached, admitting CALS as amicus curiae for the purpose of making 

oral and written legal submissions and adducing limited evidence on affidavit. 
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TO; 

TO; 

ANDrO; 

Dear Sirs 

PO Box 9495' Johann€-Sb',.I(g 2000' SO'J\h Nfi:::;' Tet (011) 838 6601 • Fax: (011) E3S 4876' D.::cex 276 

MACRO BERT INC 
Plaintiff's Attorneys (Agri SA matter) 
Cnr Charles and Duncan Streels 
Brooklyn 
PRETORIA 
Ref: SM Jacobsl684526 
8y fax: 0124253600 

GEO KILLIAN ATTORNEYS 
Plaintiff's Attorneys (Van Rooysn matter) 
1" Floor, Harrogate Park 
1237 Pretorius Street 
Hatiield 
Ref: Mr Geo Killian 
8y fax: 013932 i 075 

STAT" ATTORNEY 
Defendant's Attorneys 
Elothongo Heights 
8th Floor 
167 Andries Street 
PRETORIA 
Ref: Mr SP MathebulalSS58120011 251 SitiiCG 
By email: slmathebula@Juslice.gO'l.Z3 

15 June 2009 

REQUEST FOR CONSENT TO BE ADMITTED AS AMICUS CURIAE IN 
RE: 
AGRI SOUTH AFRICA ! MINISTER OF MINERALS AND ENERGY 
(Case No: 55896/2007); VAN ROOYEN ! MINISTER OF MINERALS 
AND ENERGY (Case No: 10235108) 

1. We refer to the above matter. liVe represent the Centre for Applied Legal 

Studies (CALS), an independent research, advocacy and public interest 

litigation organisation committed to promoting democracy, justice, equality 

J lO".-~ (rla:"':l~ DJe;~cr). f{ Re;;~:;;e (CT.reclor: Finance), A Reed (Direcl,,!; OeMf Lla!;on) 
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and peace in South Africa and to addressing and undoing South Africa's 

legacy of oppression and discrimination. 

2. CALS has had regard to the two notices in terms of Rule 16A of the Uniform 

Rules of Court in the above matters, in materially identical terms, which were 

posted on the notice board of the North Gauteng High Court on 20 May 

2009. 

3. CALS hereby requests the consent of the plaintiff and defendant to be 

permitted to intervene as amicus curiae in the aboVe consolidated matter. If 

admitted, CALS intends to: 

i. Make written and oral legal submissions; and 

ii. Introduce limited evidence. 

4. The legal submissions that CALS intends to advance will address the proper 

interpretation of the relevani provisions of the Minerals and Petroleum 

Resources Development Act 28 of 2002 ("MPRDA") and section 25 of the 

qonstitution, in light of relevant: 

a. internaiionallaw; and 

b. foreign law 

in terms of section 39(1) and (2) of the Constitution. 

5. The limited evidence that CALS seeks to introduce will seek to place this 

action in the broader context of the implementation of the MPRDA as a 

whole. CALS will place before the couli information in relation to the scale of 

potential claims against the state identical or similar to those of the current 



plaintiffs, their budgetary implications, and the impact of the decision of the 

Court in this matter on existing and potential international investment 

disputes involving South Africa. 

6. Accordingly, CALS has the potential to be of assistance to the court by 

placing before it evidence and legal submissions relevant to the legal issues 

in these matters and different to the anticipated evidence and submissions 

of the parties. 

- 7. Kindly inform us by close of business on Wednesday, 17 June 2009, 

whether your client consents to the admission of CALS as an amicus curiae 

on the terms set out above. 

LEGAL RE50U?CES CC:NTRE: 
Jason Brickhill 
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Private Bag X 91 

PRETORIA 

0001 

Docm:: 298 

Enquires: SP r~ATHE8ULA 

Email: simathebula@jusriGe.aov.za 

8othongo Heights 

8" Floor 

167 Andries Street 

Tel: (Switchboard): (012) 309 1500 

(Direct Line): (Oi 2) 309 1627 

(Secretaryl; (012) 309 1621 

Fax (General) (012) 328 266213 

(Direct) (012) 328 9294 

(Personal) 036 629 i 380 

17 JUNE 2009 

My Ref: 5932/2008/Z51/KF 

Your Ref: JASON 8RICKHILL 

BY' f A if: (011.) S3;13·,U37e . (TEL: (011) 838-6601) 

Legal Recours·es Centre 

POBox 9495 

JOHANNESBURG 

2000 

Dear Mr Brickilill 

REQUEST (=OR CONSEIH TO BE A.Driftlli@ AS AMICUS GUR[AE fU 

RE: 

AQRI SOUTH AFRICA 1 fJiINfSTER OF MINERALS AN!) E['lERGY 
(CASE I~O: 55898/20(7); 

VAl, ROOYE~I 1 l\~II-![STER OF MJ[>[I!:RALS A!~D EI{f:'RQ'f (CASE [{O; 102:5510g) 



Private Bag X 91 

PRETORIA 

0001 

Docex: 2SS 

Enquires; S P MATHEBULA 

8othongo Heights 

8" Floor 

167 Andries Siree! 

Tel: (Switchboard): (012) 309 1500 

(Direct Une); (012) 3091827 

(Seoretary): (01~) 30916;;:1 

Fax (General) (012) 328 266213 

(Direct) (012) 3289294 

(Personal) 086 629 1380 

17 JUNB 2009 
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Email; simethebula@iustice.oOV.za Your Ref: JASON 8RICKHILL 

BY fAX: (01.1) S3:~-4.g76 (TEL; (011) 838-6601) 

Legal Recours-es Centre 

POBox 9495 

JOHAI1NESBURG 

2000 

Dear Mt 8rickhlll 

REQUEST FOR C:ONSEIH TO 5E ADrJdl'ti;'D AS MiLieUS CURIAE [I~ 

RE: 

AGRI SOUTH AFRICA I MII,ISTER OF !Jiil,ERALB {diD ENERGY 
(CASE NO: 55898/2007); 

VAI~ MOYEN 1 MfI-lfSTER OF MIH~RALS /{/,D ~1{Er~GY (CASt: rw: iO~.'3g/0il) 
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TEL. (013) 9322911/2 
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. FAKS (013) 9321075 

LlSlJUABVILDING 
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BRONKHORSTSPRUIT 
1020 
T~l, (013) 9322911/2 

9322927/8 
FAX: 08~ 512 $652 

e·pos: oeol:nfa1O:'!n!y:.nM CO . .!B e-ms~~ oeo}:iJS\mol€-J1olc!).ZB 

DOCl'X: 0)(2 BROOIKHORSTSPRllIT 

One: ver.\' I Ourref U V$tw tYour ref Datum/Dale 
MR KILIAN/LFN3178(A) . JASON BRICKHILL 22 JUNE 2009 

BY FAX (011) 838 4876 

Legal Resource Centre 
JOHANNESBURG 

Dear Sirs 

. REQUEST FOR CO!~SENT TO BE ADMIITED AS A[\r,ICUS CURtAE EN 
REi 
AGRI SOUTH AFRICA I MINISTER OF M!!I![;.;RALS 8; ENERGY (CASE NR:$$8$61Z007j 
A fill VAt~ ROOYE!~ {r\~ft~iSTER OF [Vi1l~E:RALS 8; EI~ERGY (CASE I~O: 'i(l2:>5/2VOB) 

Your letter dated 15 June 2009 r.efers. 

My Client is not prepsred to consent to your request. 

I 'J 160l 'ON 

G@o ICHI"m B,h.!ris: L.tG: - Cell: 083 61.00' S3S 
BnWVATRegno: 4//0111159 

ProktykjPractice No: 721 
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t.Y1ttorneys 

MacRoD.rt Svllolng, ene Charl$$ anti Duncan Slr.,lo, Srooklyn, Pf6lorla, RSA 
Priv.le Sas Xi B Breekl)'n Squ.,. 0075 Dec.x 43 Pnlorl, 

Telephone +27 12 425 3400 TeMax +27 124203600 
\wl;'l,maerobllrt,¢o.i!'-$ law@macrobert,co,za. 

LEGAL RESOURCES CENTRE 
7TH FLOOR ElRAAM FISCHER HOUSE 
25 RISSIK STREET 
JOHANNESBURG 
FI\X: 011 8344273 

YOVR REF; Jason SrlckhHl 

Dear Sirs 

Incorporel.d No 19761004694/21 

MJIAvN 
OUR REF! 684525 DATE: 17 Jun", 2009 

APPLICArlON iO !5E ADMIHED AS AMICUS CURIAe! - GENTRt;; FOR AI"PLII::D LeGAL 
STUDIES IN RE:: AGRI sOUTH AI"KICt>.! ftlilNISiER 01" Mlh!~RALS AND E'NERGY 

We f",f~r to the abovementioned matter as well (\$ your letter dated i5 June 2009, 

Kindly nole (hEl( we have not bi;lsn in a position to obtain instructions from our client with regards to 
your clie;nt's r",qu~st to be admitted as amiev$ o(lri&e. 

We will maks every effort to revert to you before Cl088 of business on Friday, 19 June 2008. 

Kindly acknowledge receipt hereof. 

We trust you find this in order, 

Yours faithfully 

~~ . . A S VAN r'HEf<ERK 

Direct telephone number 
Direct telefax number 
E m'ill address 

: (012.) 425-3531 
: (012) 425·3653 
: avniekerk@macrobert.cQ,za 
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Telephone ~27 12 42~ :)400 Telell.l>: .f~11~ 4~5 ~600 
\'Nt1'l.mac!Oben,c¢,~~ !e,w@maorobsrl,Go.z& 

InGorpolBled No 1975'004694i21 

LEGAL RESOURCES CENTRE 
7tH FLOOR 6RAAM FISCHER HOUSE 
25 RISSIK STREET 
JOHANNESBURG 
FAX: 011 834 4273 

YOUR RgP: Jason 8rickhHl 

Dear Sirs 

MJ/AvN 
OUR REF: 684526 DATE: 19 June 2009 

APPLICATIO!~ TO BE ADMITTED AS AM1CUS CURIAE - CEI~TRE FOR APPLIED LEGAL 
STUDIES IN RE: AG~1 SOUTH Af"RfCAi M![~ISTER Ot' MINERALS AI~D ENERGY 

We refer to the abovementioned matter. 

It is our instruction not to oonsent to the Centre for Applied Studies to be admitled as amicus curiae 
. unlii such time as we are informed as to the mechanism your client proposes to be admitted as 
amicus curiae in view of the fact that we are dealing with an action. 

We await to hear from you in this regard. 

Yours faithfully 

/CI~ 
MACROS~NC 
PER: S M JACOBS 

Direot telephone number 
Direct telefax number 
Email address 

: (012) 425<3453 
: (Oi2) 425·3653 
: mjacobs@msGrobert.co.za 

DIICcIQ/,s OK He)' (Ch~inr,ln) ~M M~/)ltl1~V l~.~ Kt1b:i,t: r.p\"~' o'(..'l,~¢!!tlt IN "{II~\:t f.I,~~ s: ... .'INn G~ nrl G~I \'h~!lIJ~:WI $',1 ~If,!-~;;; C;:.W6H~'$ N Cpu;, 
NA ~[511!j) \'!irl Ftcl;;';\;;ofQ I. H~'1~'l,;:r1 LE ~t,;tl J A!bf:~~(l8P Vir. D6' }.IHi,'e. S V",<I ott II~~{;~ f:~,~GrI;S 0 V()~H' 
Con&ulHnlg l'GT Iittl!o71 Da~ BSCto1n:n1 f...l tvWg D~ Pi"H 
k-sQClJ~lel }:J R~Jlu'ti' PC c ... · FI~ ~~ i'!'>.'i R Ja-(X;ti'- 0 lHr,u!B:1,U lC~~'.H l(lJltl.~~ CK Ct>."r_b~ J.:" E!;;5r.>:JiI JD\'af' 5!()f.XIj1l'~E'1 
Assisted l<r ~~ ~iE.::,'';o $ H"yr..! t tr,I;<1~;Q: JI PC?~"v R:lTothc Z UJ~;lJi'~ AS ,,,-n ~'I,,~~(;: I ~.''''hi''''-~J,.~ !.'iC::,Q~ 

C~~61tJw('J T6'(02t),l2J~f.£!i Ff,.).102t)(::~S£'i£; (\ '" 
O.'ft>(f, Tee: ('':H)3~:':; 11~6 F(..l.IC~11 ~.!..; 27i"s t 

I ('!P\ 



}fat:OnEJ Q'f.~: 
Ce,c-c To/,n: 
D'Jrtm: 
G:at)amsl",'.n: 
J~h~:11e.str.rg: 

; . , . 

LEGAL RESOURCES CENTRE 
NPO No, 022·((::4 PBO No, 930oo3292 

NaU::ma) Off!:.€! • 7'ft Rxr Bram Fis:::.her Hcuse· 25 Rissik Street I Jchann:.sb:Jr9 2001 • South Afrt:-a I WIN.'.Irc.crg,za 

PO Box N95' Jo.'1annssb1,.l(g 2000' SO:Jih Afri::.a· Tet (011) 838 6601 • Fax (011) 838 4576' {)o.:;ex 278 

15 June 2009 

TO: MACROBERT INC 

Dear Sirs 

Plaintiff's Attorneys (Agrl SA matter) 
Cnr Charles and Duncan Streets 
Brooklyn 
PRETORIA 
Ref: SM Jacobs/684526 
By fax: Oi.2 425 3600 

REQUEST FOR CONSENT TO BE ADMITTED AS AMICUS CURIAE IN 
RE: 
AGRI SOUTH AFRICA I MINISTER OF MINERALS AND ENERGY 
(Case No: 5589512007); VAN ROOYEN 1 MINISTER OF MINERALS 
AND ENERGY (Case No: 10235/08) 

i. We refer to the above matter and your letter of earlier today, in which you 

requested clarification of the "mechanism" by which our client Seeks to be 

admitted as amicus curiae in view of the fact that the matter is an action, 

< , 

2 .. Our client seeks to be admitted as amicus curiae in terms of Rule i 6A of the 

Uniform Rules of Court, which rule is applicable both to application and 

action proceedings, and pursuant to the notice ill terms of Rule 16A 

published by the defendant. 

J lO".'e O"l'at:~.:)i c;r.;;:;!o:). KRe-,~::.,~e (Direclor: Fin~nce), A Reed {D;rector; nonDllI~ison) 
SI'I ?;{!.~ea! (D'1fC!.'X), AJ.:;1fe·.·.s, 0,\ FO:tu'I1, S Kahe<"aitl, \t.,R Kerfoot. C I,'.tii', KJ S:n":'t ,LP }(vbiJ'.;e:i 
I.1R Ch~:tl CD:re:tol), S S:Erwei 
S Se;>~t~n (t.;'-e:!o:), K 8"'"n:·e: 
r.: G::"t;.ox. (v.re=to:j, S D;,.;-;'er, J~ F~k:: 

CO/lsttut<:J:)~1 L::;:fil.:.:-n Un"t· G ga:osSC.I-.Ff,£-d_l'1"fl,.1 B:"i:.:o-);':I 
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LEGAL RESOURCES CENTRE 
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YOIJR REF: Jason Brickhill 
MJltwN 

OUR REF: 684526 DATe: 23 JUM 2009 

Dear Sirs 

A~'PLlCATION TO BE ADMITT!O:D AS AMICUS CURIA.E - CEI\IiF(E! FOR APPLIED LE(,;AL 
STUDIES IN RE; AGRI SOUTK AFRICA! MINISTER OF MINERALS AND ENERGY 

We rsief to the abovementioned matter. 

\lve have noted the cDntents of your letter dated i 5 June 2009. whioh we (eceived on i 9 June 2009. 

Olll question Is not in terms of what rule your client will be admitted as am/Gus curiae, rather lr,e" 
praotical manner in which your client will participate in the trial. Will your client Inake writteri or oral 
submissions, or apply to be joined as party to the proceedings? 

Kindl)1 provide us with a draft application in order to properly advise our olient. 

We await to !lear from you in this regard. 

,Yours faithfully 

MACROBE 1'1 

PEA; S M JACOBS 

Direot telephone number 
Direct telefax number 
Email address 

: (Oi 2) 425-3453 
: (Oi 2) 425<3653 
: mjaoobs@macrob(lrt.co.za 
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N~(~n:;! Offi:;;; 
Cape To-.'.n: 
O\J;uzn: 
Grahams!)' .... i1: 
JohEl..-t'l5"s!i'Jrg: 

LEGAL RESOURCes CEI~TRE 

NPO No. 023-r04 PSQ No. 9308:>3292 

National Offi::.e • til Fl?or Bram Fis&ler HO:Jse' 25 Rissi!: Street· Johe~sb:Jrg 2001 • $o;.1thAfri:a' \',",'N/.!rc,o:o_za 

TO: 

Dear Sirs 

PO Box 9405' Jo~annesburg 2GGO' Sotl\hAfri~' Tel: (011) 838 6-5{]1 • Fa>;: (01'!) 838 4876' Do:.ex 278 

MACROBERT INC 
Plaintiff's Attorneys (Agri SA matter) 
Cnr Charles and Duncan Streets 
Brooklyn 
PRETORIA 
Ref: SM Jacobs/684526 
Bl' faK: 0124253600 

25 June 2009 

REQUEST FOR CONSENT TO BE ADMiTTED AS AMICUS CURIAE IN 
RE: 
AGRI SOUTH AFRICA / MINISTER OF MINERALS AND Ef'-1ERGY 
(Case No: 55896/2007); VAN ROOYEN / M!I'-lISTER OF MINERALS 
AND ENERGY (Case No: i 0235108) 

1 We refer to the above matter and your leller of yesterday." 

2 Our client will apply to be admitted as an amiclls ell/iae, and not to be jOined as a 

party in the proceedings. 

3 The practical manner in which ollr client, the Centre for Applied Legal Studies 

(CALS), proposes to participate in the proceeding, in order not undull; to lengthen 

the proceedings or unnecessarily increase their cost for the parties, while 

endeavouring to be of assistance to the court, is the following; 

3.1 CALS will make written and oral legal submissions during the argument 

stage of the proceedings. 

3.2 Cp.LS will lead relatively narrow evidence, principally of a contextual 

nature. ryJe have described its actual content In more detail in our initial 

letter of 15 June 2009.) 

Ji.v.'.'~ (l~a~I"Ml Dl:'ec<or), KRelle~;e (Dlreclor. Finance), A Reed (DJreclo:; DOMf liaison) 
Jl>!P;U,Ea< (D;[~ClO;), Ahdrc .. '.'s, eM Fwi';~1, S Kahom.1tz, W(,{ Kerbol, CJ,",,-}', H,I Srr?jl ,LP f{IJb-Ji:e:, 
r!,R Ch~tt}' {D:re::to./, S S-&:-n;Jel 
S S~phl:.r. (D:rulo~), K GO'''''n:for 

CO:1'\~oJl:Jn;!! l~JJ~:;Jn Un:r: 
N Gob~:I" (O;redx), s D~e ... el, /,' Fa\j; 
G S;ZO£. se, A Flle::l-TI.:>n,J Sri:kMJ 



3.3 CALS will seek to do so in a way that will be uncontroversial and 

minimize costs, by putting up its evidence by way of affidavit. 

3.4 CALS does not contemplate leading allY oral evidence, but will tender its 

deponent(s) for cross-examination, should any of the parties wish to 

cross-examine them. CALS' does not anticipate that the parties would 

wish to do so, given that the factual material put up by CALS in this 

regard is likely to be largely un controversial and not in dispute. 

3.5 CALS does not seek the opportunity to cross-examine the witnesses of 

the parties .. 

4 This procedural approach to evidence that CALS proposes is analogous to the 

approach tal(en by the amiclis cll/iae in the case of Moddetfontein Squatters, 

Greater Benoni Town Council v Modc!erklip Boere/el)' (PM Ltd; President of tile 

Republic of Soutll Africa I' Madder/dip Boerdel)' (Pty) Ltd 2004 (6) SA 40 (SCA) 

in which an amiclIs curiae was permitted by the Supreme Court of Appeal to 

adduce certain evidence of an expert nature by means of affidavit. 

5 We are not in a position to furnisl1 you with a draft application at this stage, but 

trust that we have addressed your questions. \l\le should be grateful if YOLI were 

to provide us with your client's response to our request by close of business . . 
.tomorrow, Friday 25 June 2009. 

Yours faithfully 

... ~:1J? :~.-~;;::? 
( 'i>/ 

LEGAL RESOURCES CENTRE: 
Jason Brickhill 
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YOUR REF: Ja$ot'l Brickhill DATE: 

JIJ;'( 

OUR REF; [t!lJ/klr 
S84526 2S June. ZOOS 

REQUEST POR CORSENT TO SE ADft'.lnED AS AMICUS CURIAEf IH: 

AGRI SOUTH AFRICA 1 ft'iIIoi!STER OF [t'iINERALS ARD e;1~SRGY (CASn.'O. 55888120007) 

VAN ROOYIO'H 1 [r.INISTER OF MIWoRAlS AND ENERGY (CASE 1\10,102;\1£/08) 

\I'/e refer to your leUer of the 2510 June 2009. 

We have nofed the procedural manner set out in paragraph 3 of your leHer. 

We aoted on behalf of Agrl SA who was the am/cus curiae in the Mcdderrontein squatters matter 

referred to In paragraph 4 of your letter, The procedural approaoh for evidence referred to Is not 

correct as the ht,odderklip squatter matter was an application before the court to which our client 

applied to be admitled as an amlws ouriae. Evidence was merely led by way of affidavit and the 

cross examination of witne;sses was not relevant slnoe action procedures Wers not followed, 

In terms of Rule i6A(2) of the uniform court rulss, it is requIred that our clisnf provides ils permission 

for your client to be acin,i(led as e.m/cus curle.e, within 20 days after the filing of your client's affidavit 

D/tUI~ra t?1{ Hs/ leto .. rmL'..~l l\~ "':!o~-':.n~:1 ut. Kel~~IC-:':' HP \'Ilr, (9: M~r .... 'e- ft,J Fwdrr; Afrlo. $1.';Ir,'tl') Gl VL<', tly l\'ul';,)rs.t, 
NA. Jlh~6 \-H, Rfor'H~'J1 t H5\'en~t Lt Sc.l; ~I Rl;'!or;~~ GP"MI~V (,~l."'.b S"\'L() (1M l.'.qy!£ J~M G;t!~ 0 Vt.~~s 
COM·l.Ill£,hle Fen RS!J':»f{ :;'~Fi. e£~I-;h .. :rl A.' Ll'\l" DE PUfi 
/\P::D:Lblfori 1:1 ;;;~~"Ir Fe 6J F'fi, Lfl R¢:L( R .1f,t;N b l{JI"'t>·~~hrr l C~\·d. l,,~,;~:o~o c.~ C"ri'"t,f N-,£'''ltti.!1,ln vt,h SrMI:t,~ll-sn 
Mr,kl{\f DyM 1\'~l,Ijt S I'{trl..l S tY,:.L({G' .!ffr.i'~\' \'~IN£$ 2 hkr:.h\'lie AS I't!) ,,"'€kt:t I Ms,'E-f~' AE" M;-::&bt' 
C~P$ 70.\11 Tbj (O2.~) 423 35B5 
Du'~.o.1'1 Tr!(C.~~}2M7H$ 
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or pleading in which the constitutional iesue was first raised, To c8te our clienl has not received your 

client's affidavit or pleading and we request tha! you comply with Rule 16A In order to obtain our 

clIent's In~trLJ,ctions in this regard, We are of the view thaI an affidavit will be appllcable when an 

amicus curiae is admitied In motion proceedings, similar (0 the Modd6r1onteln squatters matter and 2 

pleading is relsvanl in regard (0 action prooeedings, 

Upon receipt of your client's pleading, the terms and conditions upon which your client be admilled as 

amIcus curiae may thereafter be agreed In writing belv,;een the parties, 

\Ne await to hear from you in this regard, 

Yours f,dthfully 

PER: S M JACOSS 

Direct telephone number 
Direct tel"fax number 
Email address 

: (012) 425-3453 
: (012) 425-3653 
: m)aoobS@maorobert,co,;::a 
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I, the undersigned 

YUNUS BALLIM 

state under oath the following: 

1. I am an adult Professor of the University of the Witwatersrand, 1 Jan Smuts 

Avenue, Johannesburg (the University). 

2. I am presently the Acting Vice-Chancellor and Principal of the University and I am 

duly authorised to depose to this affidavit on its behalf. 

3. The facts contained herein are to the best of my knowledge true and correct and, 

unless otherwise stated or indicated by the context, are within my personal 

knowledge. 

4. I have read the founding affidavit in the application by the Centre for Applied Legal 

Studies (CALS) seeking admission as amicus curiae in the present proceedings 

and I confirm the contents thereof insofar as they pertain to the University and to 

CALS. 

DEPONENT 



SIGNED and SWORN to before me at ::"E-I[~{--\\'>\ ~seuRG on the 30 day of . 
JL,I~S 2009, after the deponent stated that he is aware of the content of this 

statement and considers the oath to be binding on his conscience. I certify that the 
regulations provided for in the Government Gazette Notice R. 1258 of 21 July 1972 
have been complied with. 

FULL NAMES: 

DESIGNATION: 

ADDRESS: 
,<._~j-:~I oi . ,I: 

-: '>_:"., 2','f'".-112 ,~"',=, 

) , ' 
'-. 


