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I. PROCEDURAL HISTORY
A. The Request for Arbitration

1. On 2 August 2005, Mr. Ioannis Kardassopoulos (“Mr. Kardassopoulos” or
“Claimant”), a national of the Hellenic Republic (“Greece”), filed a request for arbitration (the
“Request”) with the International Centre for Settlement of Investment Disputes (“ICSID” or the

“Centre”).

2. In essence, the dispute among the parties to this proceeding concerns allegations by
Claimant that the Republic of Georgia (“Georgia” or “Respondent”) breached its obligations to
Claimant under the Agreement between the Government of the Hellenic Republic and the
Government of the Republic of Georgia on the Promotion and Reciprocal Protection of
Investments (the “BIT”) and the Energy Charter Treaty (the “ECT”) in respect of Claimant’s

alleged interest in an oil and gas concession in Georgia.

3. On 10 August 2005, ICSID’s Secretary General acknowledged receipt of the Request in
accordance with Rule 5 of the ICSID Rules of Procedure for the Institution of Conciliation and
Arbitration Proceedings (the “Institution Rules”) and transmitted a copy to Georgia and to the
Embassy of Georgia in London, United Kingdom. On 17 August 2005, the Centre requested
further information from Claimant to assist in the review of the Request. Claimant replied

through counsel by letter dated 31 August 2005.

4. On 3 October 2005, ICSID’s Secretary General registered the Request pursuant to
Article 36(3) of the /ICSID Convention on the Settlement of Investment Disputes between States
and Nationals of Other States (the “ICSID Convention”) and, in accordance with Article 7 of
the Institution Rules, notified the parties of the registration and invited them to proceed to the

constitution of an arbitral tribunal as soon as possible.

B. Constitution of the Arbitral Tribunal and Commencement of the Proceeding

5. On 8 December 2005, Claimant wrote to Respondent requesting its consent to the
appointment of a sole arbitrator or, alternatively, to the appointment of an arbitral tribunal
consisting of three arbitrators, with one arbitrator to be appointed by each party. On

14 December 2005, Respondent agreed with Claimant’s alternative proposal that an arbitral



tribunal consisting of three arbitrators be appointed and suggested a timetable to this end. On
16 December 2005, Claimant consented in writing to the appointment process and the timetable

proposed by Respondent.

6. Also on 16 December 2005, Claimant appointed Professor Francisco Orrego Vicufia, a
national of the Republic of Chile, as arbitrator. On 23 January 2006, Respondent appointed Sir
Arthur Watts, K.C.M.G., Q.C., a national of the United Kingdom, as arbitrator. On 23 February
2006, the parties communicated to ICSID their agreement to appoint Mr. L. Yves Fortier, C.C.,

Q.C., a national of Canada, as the presiding arbitrator.

7. On 27 February 2006, the Arbitral Tribunal (the “Tribunal”) was duly constituted and,
pursuant to Rule 6(1) of the ICSID Rules of Procedure for Arbitration Proceedings
(“Arbitration Rules”), the proceeding was deemed to have commenced on that day. On that
same day, the Centre informed the parties in writing that Ms. Aurélia Antonietti, Counsel at
ICSID, would serve as Secretary of the Tribunal. Over the course of the ensuing year,
Ms. Antonietti was replaced by Mr. Florian Grisel, Counsel at ICSID, who in turn was replaced

by Mr. Ucheora Onwuamaegbu, Senior Counsel at ICSID, on 29 January 2007.

C. Written and Oral Phases of the Proceeding

8. The Tribunal held its first session in London, United Kingdom, on 4 May 2006,
consistent with Rule 13(1) of the Arbitration Rules. The parties confirmed that they had no
objection to the proper constitution of the Tribunal or to any of its members, and furthermore
agreed on all procedural issues on the agenda for the session. More specifically, the parties
agreed upon two alternative timetables for the written phase of the proceeding, subject to
Respondent’s decision to object or not to the Tribunal’s jurisdiction. At the request of the

Tribunal, the parties later confirmed this agreement by joint letter dated 11 May 2006.

9. On 13 July 2006, Claimant submitted his Memorial on the Merits. In a joint letter of
31 July 2006, the parties indicated that they had agreed to revise the two alternative timetables
for the exchange of pleadings. In its letter of 8 September 2006, Respondent informed the
Tribunal that it intended to raise objections to the Tribunal’s jurisdiction under both the BIT and

the ECT.



10.  Respondent filed its Memorial on Jurisdiction on 3 October 2006 (“Memorial”), and
Claimant filed his Counter-Memorial on Jurisdiction on 7 November 2006 (“Counter-
Memorial”). By joint letter dated 28 November 2006, the parties agreed that, subject to the
approval of the Tribunal, Respondent should be given an extension of time to submit its Reply
on Jurisdiction and that Claimant should also be given a corresponding extension of time to file
his Rejoinder on Jurisdiction. The Tribunal, by its Secretary’s letter of 1 December 2006, noted
and approved the parties’ agreement on the matter. Accordingly, Respondent filed its Reply on
Jurisdiction on 3 December 2006 (“Reply”), and Claimant filed his Rejoinder on Jurisdiction on

5 January 2007 (“Rejoinder”).

11. On 19 December 2006, the parties informed the Tribunal in writing that they had agreed
not to call any factual or expert witnesses at the jurisdictional hearing. On 4 January 2007, the
Tribunal informed the parties in writing that it did not intend to hear any witnesses. The hearing
on jurisdiction was held on 15-16 January 2007 at the International Dispute Resolution Centre in

London, United Kingdom.

12. Following the jurisdictional hearing, the members of the Tribunal deliberated by various
means of communication, including meetings in London, United Kingdom, on 17 January 2007

and on 19 April 2007.



IL. FACTUAL BACKGROUND
A. Negotiations Leading to the Signature of the Joint Venture Agreement

13. The investment dispute between the parties to this proceeding arose during the years
following Georgia’s emergence as a sovereign State. In essence, it concerns actions on the part
of Georgia in respect of the interest allegedly held by Claimant in an investment vehicle devoted

to the development and exploitation of oil and gas resources in Georgia.

14. Following its independence in April 1991, Georgia actively sought foreign investments as
a means of both developing its national energy infrastructure and securing new export markets to
replace the preferential access it had lost to the former Soviet Union. Specifically, Georgia
sought investments to develop the transport of oil and gas from the oil fields of Azerbaijan on the

Caspian Sea through Georgia to the Black Sea (also known as the “Western Route”).

15. Claimant was introduced to the possibility of investing in Georgia through Mr. Ron
Fuchs, an oil trader of Israeli nationality. Mr. Fuchs had been introduced to representatives of the
Georgian Government by Mr. Ephraim Gur, a Georgian-born politician and member of the
Israeli Parliament. Mr. Gur was “economic and cultural Attaché” to the Republic of Georgia in
Israel in 1991 and 1992. Several meetings took place in September 1991 involving, on the one
hand, Mr. Fuchs, Mr. Gur and Mr. Abram Nanikashvili (a Georgian-born businessman living in
Israel) and, on the other hand, the President of Georgia at the time, Mr. Zviad Gamsakhurdia,
various ministers of the Georgian Government and Professor Revaz Tevzadze, the General
Director of the Georgian State-owned oil company “Georgian Oil” (also known as

“SakNavtobi”).

16.  As a result of these meetings, the Georgian Ministry of Industry signed a Power of
Attorney on 4 September 1991 with Mr. Fuchs through his company Tramex (International) Ltd.
(“Tramex USA”), a U.S. company incorporated in Delaware.! Under the Power of Attorney,

Tramex USA was granted:

' As will be seen later in this Decision (see infia, paragraphs 20 and 130 ef seq.), one of the issues disputed between
the Parties is the identity of the corporate entity used by the Claimant to make his investment in Georgia.
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“[TIhe exclusive rights to [...] carry out preliminary expertise and organize the
structure of consortium to be formed concerning building of the oil production, oil
pipeline and oil refining complex and hold preliminary negotiations with the
representatives of business communities (firms, banks, companies, etc.) of the USA
and other countries [...].”

17. Approximately one month later, on 8 November 1991, the Georgian Cabinet of Ministers
adopted Resolution No. 834, “About Some Activities Related to Oil and Gas Production and
Refining in the Republic of Georgia”. This Resolution authorized the joint venture between
SakNavtobi and “the American firm Tramex” for the purpose of exploiting the Georgian oil

fields of Ninotsminda, Manavi and Rustavi.

18. In December 1991, Mr. Fuchs, Mr. Gur and Mr. Nanikashvili met again with the Prime
Minister, the Minister of Industry, the Deputy Minister of Industry and the General Director of
SakNavtobi. On 7 December 1991, SakNavtobi and Tramex USA signed a “Letter of Intents”,
the preamble of which takes note that “the rational extraction and exploitation of the local
resources has great importance for the establishing of an independent market economy”. This

document details the activities of the joint venture as follows:

“1.1 The construction of a small oil-refinery on the terrain adjacent to Samgori
Mine, with the capacity of 50-200 thousand tones per year;

1.2 The construction of the main ‘Bako-Gachiani’ Pipeline;
1.3 The construction of the main ‘Grozno-Gachiani’ Pipeline;

1.4 The construction of a branch of the ‘Gachiani-Batumi’ Pipeline (on the
terrain adjacent to Poti);

1.5 The construction of an oil-transferring unit (Supsa-Poti) on the basis of this
branch;

1.6 In prospect, the construction of a new main Pipeline for oil products —
Gachiani-Khashuri-Poti;

1.7 The construction of a large oil-refinery with the capacity of 8-10 million
tones per year.”

19.  As will be seen, the above-described activities would become the basis for the rights
conferred to the joint venture vehicle GTI Ltd. under the Joint Venture Agreement and the Deed

of Concession.



B. The Joint Venture Agreement

20. On 27 February 1992, the shareholders of the Panamanian company “Are Family Trust
S.A.” registered a corporate name change to create Tramex International Inc. (“Tramex
Panama”) for the purpose of carrying out the joint venture in Georgia. Claimant and Mr. Fuchs
held equal shares of the new corporation and functioned as co-Chief Executive Officers. The
precise corporate entity that eventually entered into the joint venture arrangement with
SakNavtobi is disputed and therefore simply referred to in this factual overview section as

“Tramex”.

21. On 3 March 1992, Tramex signed a Joint Venture Agreement (“JVA”) with SakNavtobi
which created GTI Ltd. (“GTI”), a joint venture vehicle owned in equal shares by Tramex and

SakNavtobi. GTI’s mandate is contained in Article 3 of the JVA:

“The Joint Venture is created for the purpose of developing and strengthening the
free and independent markets of the Republic of Georgia, of introducing Western
methods into the Georgian Oil and Gas industry, of improving the ability of the
Republic of Georgia to participate effectively in world Oil and Gas markets, of
providing for maximized efficiency in exploiting the natural resources of the
Republic of Georgia, of providing for increased inflow of foreign currency into the
Republic of Georgia, and of dealing in matters related to Oil and Gas, including the
construction of Oil and Gas pipelines and other Oil and Gas production,
manufacturing, processing, refining, transportation, storage and other infrastructure
facilities, and the purchase, sale, storage and export of Oil and Gas products,
representation of the Republic of Georgia in world Oil and Gas markets, and
exploitation of Oil and Gas resources in the Republic of Georgia.”

22. On 7 March 1992, the Georgian Cabinet of Ministers adopted Resolution No. 123G
under which it instructed the Minister of Finance to register the joint venture. GTI was

registered by the Ministry of Finance on 9 March 1992.

23.  The “early oil” project was officially approved by Cabinet of Ministers Decree No. 951
of 15 December 1992. The main three objectives of the project were the reconstruction of the
main Gachiani-Samgori-Batumi pipeline for transportation of crude oil to the Black Sea coast,
the reconstruction of the Gachiani railway pier and the construction of an oil terminal in the

Supsa River area.



C. The Deed of Concession

24. On 14 December 1992, SakNavtobi was incorporated as one of four “departments” of the
Ministry of Fuel and Energy through the adoption of Decree No. 1105. In this same Decree, the
entity which held the rights over Georgia’s pipelines”, known as Industrial Amalgamation of
Georgian Main-Oil Pipelines (also known as “Transneft”), was “united in the department
SakNavtobi”. As a result of this restructuring, the Parties to the JVA decided that GTI should
obtain a formal Deed of Concession from Transneft in order to confirm the rights it had obtained

under the JVA.

25. On 28 April 1993, Transneft executed a Deed of Concession (“Concession”)
granting a long-term concession of the Pipelines to GTI. The Concession was signed by
both Transneft and GTI, witnessed by SakNavtobi and ratified by the Minister of Fuel and
Energy. More particularly, the “Concession”, which was granted for a thirty-year period, is

defined as follows:

‘The Concession’ means — the concession granted hereunder to GTI, including the
sole and exclusive control and possession of the Pipelines, all the rights with respect
to the Pipelines, the right to possess and use the assets of Transneft, excluding
presently stored properties, which may be used by GTL.”

26. At the end of the thirty-year period, on 15 April 2023, GTI was to return the possession
and use of the Pipelines to Transneft. However, any investments, improvements, additions or
extensions made to the Pipelines by GTI were to remain its sole property. It is noted that Section

21 of the Concession entitled “No Expropriation” expressly states the following:

“21.1 The Pipelines and all property owned, leased or used by GTI in connection
therewith is not subject to expropriation, confiscation nationalization or the
sale or grant of any rights to any persons or entities whatsoever. The
Concession rights of the GTI are protected in accordance with regulations of
the Georgian legislation and applicable international treaties and public
international law.

? The Concession defines the pipelines as: “the existing main pipelines systems in the geographical territory of the
Republic of Georgia for transport and/or storage of Petroleum — including pumping stations, terminals, transferring
units, loading, discharging and storage facilities, workshops, stores and any other equipment or installations forming
part of the Petroleum transport Pipelines system and any extensions or new Petroleum pipelines added in the future”
(the “Pipelines”).



21.2  The entry of the Republic of Georgia into any confederation or union shall
not confer upon any entity the power to expropriate, confiscate or nationalize
the Pipelines or to sell or grant therein any rights to other persons or entities
whatsoever or in any way derogate from rights mentioned in Article 21.1
above.

21.3  Any purported attempted or alleged act or event of expropriation,
confiscation, nationalization of the Pipelines or grant of rights therein to
other persons or entities shall be null and void, and shall forthwith entitle
GTI the right to receive full reimbursement for any amounts expended by
GTI in managing, operating or maintaining the Pipelines or in carrying out
improvements, additions or extensions thereto, bearing interest on the free
market value of such expenses or investment and until such reimbursement in
full shall forthwith entitle GTI to payment of such users fee, rentals royalties
or other compensation as shall be determined by an arbitrator to be appointed
pursuant to the provisions of this Agreement, during any period in which any
such purported, attempted or alleged acts are being carried out against the
Pipelines or any part thereof.

The arbitrator may also award any additional amounts as reimbursement of
expenses or in respect of loss of profits.”

27. Relying, inter alia, on the Concession, Tramex, directly or through GTI, undertook a

number of steps related to the Pipelines, including the following:

“I. Engaged Ludan Engineering Limited, a leading engineering company in
Israel and it affiliate, Pecom Technologies (Europe) NV of Belgium, to (a)
plan, design and manage the refurbishment, and construct sections, of the
Gachiani-Samgori-Batumi pipeline, (b) construct a 200,000 tonne tank farm
in the Supsa River area on the Black Sea for the storage of crude oil shipped
through such pipeline, (c) construct an offshore marine terminal near Supsa
and (d) construct facilities at the railway terminal at Gachiani;

2. Purchased an area of land in the Supsa River area for the construction of the
tank farm;
3. Began earthworks for storage facilities at Supsa and underwater studies for

an offshore marine terminal in the sea near Supsa;

4. Financed the purchase of equipment for the Gachiani and Supsa terminals
(including pipes, electric equipment, pumps and fences) [...].”

28. Tramex had also entered into Heads of Agreement on 12 July 1995 with Brown & Root
Ltd. (“Brown & Root”), a company incorporated in the United Kingdom, whereby the latter
would have acquired (for US$ 10 million) 50% of Tramex’s interest in GTI, thereby significantly

increasing its value. By October 1995, Brown & Root had arranged financing for the project and



secured a commitment from the Turkish Government to provide a credit facility of $250 million,

although no final agreement was ever concluded.

D. The Creation of GIOC and the AIOC Agreement

29. By 1995, many major oil companies had become interested in Georgia, including a
consortium of major oil corporations called Azerbaijan International Operation Company
(“AIOC”), which wished to secure the Western Route from the Azeri oil fields through Georgia
to the Black Sea for the transportation of their oil.

30. In this context, on 11 November 1995, President Shevardnadze adopted Decree No. 477,
which established the State-owned company Georgian International Oil Corporation (“GIOC”),

the “aim” of which is defined to include the following:

“Rehabilitation of oil pipeline and other oil transportation facilities available in the
territory of Georgia, including construction works, oil transportation, processing and
sale thereof, as well as formation of relevant infrastructure, and coordination and
management of financial, banking, investment, insurance and other activities related
to the aforesaid issues.”

31.  InJanuary 1996, Georgia established an official commission to examine all contracts and

arrangements relating to the oil sector in Georgia.

32. On 20 February 1996, Decree No. 178 was adopted “for the purposes of creating essential
favorable conditions for the transportation of oil and gas within the territory of Georgia”. This

included the following:

“3. To assign a shareholder partnership to [GIOC] in order to manage the
government-owned state property, without rights to transfer of joint-stock
company [GIOC], to provide the rights on ownership, use, management,
exploitation, reconstruction of the herein provided state property, including
all other rights, necessary for the specified company as to the party, which
signed the contract on construction and exploitation of the pipeline and also
the right to receive all kinds of profit from the specified property. To give
the mentioned rights to [GIOC] for the term not less than fixed by the
contract on construction and exploitation of pipeline, in view of possible
prolongation of this contract, or for thirty years:

a) On Samgori-Batumi pipeline with an external diameter of 530 mm,;



b) On all kinds of the equipment, necessary for reception, storage,
measurement, check, control, pumping over, reduction of oil pressure and all
other means and equipment, functionally connected with the specified
pipeline;

C) On the land, intended for construction and exploitation of oil pipeline,
including any plots of land through the whole extent of the pipeline, and also
other territories, the use of which is essential for realization of rights on
ownership, use, management, exploitation and reconstruction of the specified
property.”

33.  This Decree further provided that GIOC would represent Georgia in a contract with
AIOC, among other entities, for the construction and exploitation of the Samgori-Batumi
pipeline:
“4. Joint-stock company [GIOC] to represent the Georgian party (instead of
Industrial Association of Main Oil Pipelines of Georgia) in the contract on
construction and exploitation of the pipeline, which according to the
Protocol, signed on August31, 1995, will be concluded between the
Government of Georgia, the Government of Azerbaijan, Industrial

Association of Main Oil Pipelines of Georgia, State Oil company of
Azerbaijan and International Operating company of Azerbaijan.”

34. The Tribunal notes that the final provision of this Decree “cancel[s] all rights (given

earlier by the Georgian Government to any of the parties) contradicting the present Decree”.

35.  In March 1996, consistent with the above-quoted Decree, Georgia signed a thirty-year
agreement with AIOC for the transportation of oil through Georgia, whereby GIOC was
appointed for the construction of the pipeline (the “AIOC Agreement”).

36.  Throughout this period, based on assurances purportedly given by Georgian Government
officials, Claimant argues that it continued to believe that the interests that he and Mr. Fuchs held
in GTI would be recognized and vindicated in the scope of arrangements made with GIOC

relating to Georgia’s oil industry.

E. The Compensation Committee and Commission

37. On 23 April 1997, Georgia adopted State Minister Order No. 84 whereby a Government
committee (the “Committee”) was created to review “Tramex International company’s expenses

in Georgia” and to “determine possible reimbursement of such expenses”. After a meeting in
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August 1997, the Minister of Fuel and Energy and the Chairperson of the Committee told
Mr. Fuchs that all of Tramex’s losses (not only its expenses) would be included in the work of

the Committee.

38. This process continued for many years without any compensation being paid to Tramex
by Georgia. On 28 June 2003, President Shevardnadze agreed to an independent audit of the
costs incurred by Tramex and on 27 October 2003 commissioned Deloitte Management
Consultancy Israel Ltd. to conduct the audit. The auditor’s report, presented to the Ministry of
Fuel and Energy on 5 February 2004, estimated Tramex’s losses at US$ 106.3 million (as of
31 December 2003). In a letter to Prime Minister Zhvania dated 22 July 2004, Tramex gave

notice of its claim for reimbursement of this amount.

39. In November 2003, President Shevardnadze resigned. In a subsequent election, a new

government was established and Mr. Mikheil Saakashvili became President in January 2004.

40.  On 9 October 2004, the new Georgian Government established another compensation
commission under Decree No. 144 entitled “setting up a governmental commission for studying
questions concerning the claims of the company ‘Tramex’ made on the Georgian Government”.
In a letter dated 15 November 2004, Ms. Ekaterine Gureshidze, the First Deputy Minister of the
Ministry of Justice and Chairman of the Commission, informed Claimant that the Commission
had decided there were no legal grounds for holding the Government liable for the claim. The

Commission reasoned as follows:

“The Government can not be held liable for the Claim because the Government did
not represent a party to any of the agreements which were concluded by Tramex in
Georgia.

The parties to the Joint Venture Agreement of 3 March 1992 and the Concession
Agreement of 28 April 1993 (collectively, the ‘Agreements’) were SakNavtobi and
TransNavtobi, respectively. Both entities, although state-owned, under the then-
existing legislation of Georgia, represented legal entities distinct and independent
from the state, had the ability to unilaterally make binding decisions in commercial
transactions, acted on their own behalf and were responsible for their own
obligations. According to both, the then-existing and current Georgian legislation,
SakNavtobi and TransNavtobi clearly possessed independent legal capacity. As you
may remember, the Agreements are governed by Georgian law.

Tramex undoubtedly was aware of the fact that under the legislation of Georgia its

11



contractual partners possessed legal identity separate from the state. In none of the
Agreements is there even a slightest reference to the Government as to a party to the
Agreements.  Although the Minister of Fuel and Energy countersigned the
Concession Agreement of 28 April 1993, preceded by the words, ‘I confirm,” the
state cannot be brought in as a party to an agreement merely because it approved the
project.

The fact that a government can not be held responsible for the obligations/liabilities
of a legal person even if the state is the sole shareholder of such entity, does not
constitute an idiosyncrasy of Georgian or Soviet legal systems. This principle is
widely recognized and accepted by developed jurisdictions and, in fact, is upheld by
different courts of international arbitration.” (footnotes omitted)

41. Ten months later, on 2 August 2005, Claimant filed his Request for Arbitration with the

Centre.
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III. RESPONDENT’S JURISDICTIONAL OBJECTIONS

42. The parties’ respective positions on jurisdiction are described in detail in their written
submissions. In this section, the Tribunal provides a brief summary of each party’s position,
gleaned from these written submissions and other material filed by the parties, as well as from

their oral pleadings.

A. Jurisdiction Ratione Materiae

43. Respondent challenges the Tribunal’s jurisdiction ratione materiae in this proceeding on
two independent grounds. First, Respondent submits that Claimant has no interest in the joint
venture vehicle GTI. Second, Respondent contends that the JVA and Concession are void ab

initio under Georgian law.

1. Claimant’s Interest in the Joint Venture Vehicle GTI
a) Respondent’s Position

44. It is Respondent’s contention that Claimant has no interest in the joint venture vehicle
GTI. Pointing to the documentary evidence in this proceeding, including governmental decrees
and resolutions with explicit references to Tramex being a U.S. company, Respondent maintains
that Tramex USA, a company owned by Mr. Fuchs in which Claimant had no interest, held the

interest in GTI, not Tramex Panama.

45.  Moreover, Respondent asserts that there is insufficient documentary evidence supporting,
inter alia, Claimant’s allegations that he had an interest in Tramex Panama, that this interest
amounted to 50% of the shares therein and that Tramex Panama existed at the time the JVA was
executed. In particular, Respondent contends there is insufficient support for Claimant’s

assertion that he acquired an interest in the bearer shares in Tramex Panama in February 1992.

b) Claimant’s Position

46. Claimant rejects Respondent’s allegation that the counter-party to the JVA was Tramex

USA, explaining as follows:

“[...] The change in the signatory on the investors’ side is evident from the face of
the JVA itself. The original party “Tramex (International) Ltd.” was replaced prior to
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signature by “Tramex International Inc.” in all relevant places on the cover page, in
the recitals and on the signature page. Those changes were initialled by Rony Fuchs
on behalf of Tramex [Panama] and Revaz Tevzadze on behalf of SakNavtobi.”

47. Claimant relies upon uncontested witness testimony in support of his explanation that the
counter-party to the JVA was in fact Tramex Panama and that he was entitled, as of February
1992, to a 50% beneficial interest in the company. Claimant also points to Tramex Panama’s
corporate records which, in his view, indisputably show that the company’s name was changed
in February 1992 from “Are Family Trust S.A.” in contemplation of entering into the JVA.
Claimant asserts in his Second Witness Statement that, at the time of Tramex Panama’s creation,
he had agreed with Mr. Fuchs that they would each own 50% of the share capital of the company

(i.e., one bearer share each):

“When [Mr. Fuchs] and I decided in February 1992 to use the Panamanian company
to hold our interest in GTI, we agreed that Abacus would hold the two bearer shares
on trust for the equal benefit of [Mr. Fuchs] and me. I do not believe there was any
written confirmation of our agreement, but I have no doubt that this is in fact what we
agreed. As I stated in my first Witness Statement, [Mr. Fuchs] and I have always
worked together in a spirit of complete trust and understanding that this was a 50/50
joint venture between the two of us. We therefore saw no need to document the
terms or our partnership in writing.”

48. Claimant further argues that Tramex’s corporate documents confirm it has only ever
issued two shares, in bearer form. Claimant observes that there is “nothing unusual or sinister”
in the fact that he owned one half of the issued share capital in Tramex Panama through a bearer
share arrangement. In conclusion, Claimant maintains that he was at all relevant times and
continues to be the beneficial holder of 50% of the share capital in Tramex Panama and,

therefore, indirectly owns a 25% interest in the joint venture vehicle GTIL.

2. Validity of the JVA and the Concession under Georgian Law
a) Respondent’s Position

49. Turning to the second ground upon which Respondent challenges the Tribunal’s
jurisdiction ratione materiae, it is observed by Respondent that Article 12 of the BIT precludes
the treaty’s application in respect of investments that are inconsistent with Georgia’s legislation.

Article 12 of the BIT states:
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“ARTICLE 12
Application

This Agreement shall also apply to investments made prior to its entry into force by
Investors of either Contracting Party in the territory of the other Contracting Party,
consistent with the latter’s legislation.” (emphasis added)

50. Respondent further points to Article 48 of the Georgian Civil Code which provides that
agreements that do not comply with the requirements of the law are void ab initio. In
Respondent’s view, neither SakNavtobi nor Transneft was authorized to grant the rights
purportedly conferred to GTI under the JVA or the Concession, or to even enter into these
agreements. Therefore, according to Respondent, the agreements are void ab initio and Claimant
can have no claim under the BIT. Respondent also submits that, even though the ECT does not
include an express provision to the same effect, Claimant cannot argue that the ECT protects an

investment that is otherwise illegal under Georgian law.

51. Respondent explains that although the Georgian legal system was still under development
at the time of the alleged investment at issue in this arbitration, an applicable legal framework
was in place. Specifically, Respondent notes that the Law of the Republic of Georgia on the
Cabinet of Ministers of the Republic of Georgia, adopted by the Supreme Council on 26 August
1991 (the “Cabinet Law”), granted the Georgian Cabinet sole authority to set conditions for
creating and granting any rights to joint ventures in Georgian territory, including the creation and

grant of any rights to the joint venture vehicle GTI.

52.  Respondent further notes that Resolution 834 authorized the formation of a joint venture
between SakNavtobi and Tramex for the limited purpose of exploiting the oil fields of
Ninotsminda, Manavi and Rustavi. In Respondent’s view, the terms of the JVA far exceed the

scope of what the Cabinet authorized:

“It is thus evident that the joint venture was only authorised by the Cabinet of
Ministers, the only governing body in Georgia that could grant such rights, to engage
in specifically identified construction projects. It follows that the JVA, which
purported to grant much wider rights to the joint venture, violated both the
Resolution No. 834 and the Resolution No. 123G of the Cabinet of Ministers, which
resolutions were ‘obligatory to be followed on the entire territory of Georgia by each
and every agency, entity, official and citizen.’”
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53.  Respondent further contends that the mere registration of GTI by the Ministry of Finance
cannot transform the JVA into a valid contract, nor may GTI’s registration be taken as evidence

that the agreement was found to be in compliance with Georgian law.

54.  In respect of the Concession, Respondent maintains that, at the time Transneft entered
into the Concession, it was a fully State-owned entity and therefore subject to certain instruments
which circumscribed the powers of State-owned entities. Specifically, Resolution 891, which was
adopted on 4 September 1992, regulates issues of authority and governance in respect of State-
owned enterprises. Respondent contends that under this Resolution any decision in respect of
the disposal of Transneft’s property had to be authorized by the governmental agency with
oversight of Transneft’s operations. This agency, according to Respondent, was the Ministry of
State Property Management, which had been created on 16 January 1993 under Resolution No.
38 and authorized, as of 8 March 1993 through Resolution No. 184, to be the sole agency
empowered to alienate any pipelines or other State property in Transneft’s possession.

Respondent summarizes the situation as follows:

“As a result by 28 April 1993, the date of the Concession, the Ministry of State
Property Management — not Transneft — had the sole authority to alienate any
pipelines or other State property in Transneft’s possession. While Transneft was
authorized to propose to the Ministry of State Property Management entry into such
agreement, Transneft was unambiguously prohibited from directly entering into any
concessions or other agreements for alienation of state property under its
management.”

55.  Respondent concludes that, because the Ministry of State Property Management did not

authorize the Concession, Transneft “grossly exceeded its powers” and the Concession is

therefore void ab initio.

56.  Furthermore, Respondent argues that Article 59 of the Georgian Civil Code, which is
invoked by Claimant for the proposition that any invalid clauses in the JVA may be severed in
order to preserve the Agreement, does not apply to agreements entered into in excess of

authority. Respondent writes:

“Article 59 does not apply because it concerns only circumstances where the
violations are not grave enough to make the agreement void ab initio and where it is
possible to sever the void provisions from the rest of the agreement. In the case of
the JVA, which violated not only Article 48 of the Civil Code by breaching
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Resolutions of the Cabinet of Ministers, but also Article 50 of the same Code by
exceeding SakNavtobi’s authority, it is clear that the agreement is void ab initio
rather than partially void. And even if the JVA was not void ab initio, the parts
which had to be severed are of such an essence that the JVA could not be concluded
without their inclusion.”

57. Finally, recalling Claimant’s argument that Georgia is estopped from challenging the
legality of the JVA and the Concession, Respondent maintains that there has been no clear and

express acceptance by Georgia of these agreements.

b) Claimant’s Position

58. Claimant takes the position that the issue of whether or not his investment was made in
accordance with the ECT and the BIT should be resolved solely under those treaties and not by
reference to Georgian law. In particular, Claimant maintains that Article 26(6) of the ECT
deliberately excludes any role for Georgian law by providing as follows: “A tribunal [...] shall
decide the issues in dispute in accordance with this Treaty and applicable rules and principles of
international law.” Claimant also refers to Article 9(4) of the BIT which states that “the arbitral
tribunal shall decide the dispute in accordance with the provisions of this Agreement and the

applicable rules and principles of international law”.

59.  In connection with Article 12 of the BIT, which extends the application of the BIT to
investments made prior to its entry into force provided they are consistent with the other

Contracting Party’s legislation, Claimant offers the following interpretation:

“Even assuming arguendo that Article 12 requires a pre-BIT Investment to have
complied with every piece of Georgian Legislation, that requirement can only be
interpreted as excluding Investments where the investor violates local law, not where
the host state itself is responsible for the breach. The Tribunal should reject the
Respondent’s contrary interpretation of Article 12, which would defeat the purpose
of the Treaty and reward a host state for its own domestic law violations, contrary to
the fundamental international law principles that: (1) no party should profit from its
own wrong; and (2) a state may not rely on its internal law to avoid the application of
an international treaty.” (emphasis in original)

60. Claimant alternatively maintains that, in any event, both the JVA and the Concession
comply with Georgian law. It is Claimant’s contention that the Cabinet Law is a general

enabling law which does not regulate specific conditions for the approval of joint ventures.
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Claimant additionally asserts that the Cabinet Law should be read harmoniously with the /991

Law on Entrepreneurship Principles (“Entrepreneurship Law”) which, in his view:

“[D]irectly regulated the requirements for the formation of joint venture companies in
Georgia, including joint ventures between foreign parties and state parties. In
particular, the [Entrepreneurship Law] required that joint ventures created with state
funds or foreign participation must have been registered through the authority
designated by the Georgian Government, in this case the Ministry of Finance. That
procedure, which included a substantive review of the legality of the JVA, was fully
compiled (sic) with here.”

61. Claimant also contends that the registration of a joint venture with the Ministry of
Finance is in fact the only requirement for its validity under the Entrepreneurship Law. He
submits that Cabinet of Ministers’ Resolutions Nos. 834 and No. 123G were only an “expression

of contemporaneous political support for the joint venture.”

62. Claimant adds that the JVA in particular must be construed consistently with

Article 19.1.4 of the JVA, which stipulates:

“The arbitrators shall not be bound by the rules of procedure or evidence or by the
substantive law, but shall base their decision upon the provisions of this Agreement
and principles of justice and equity as understood and practiced in commercial
contexts in Western industrial countries.”

63.  According to Claimant, this means that Claimant’s rights under the JVA should be
construed in light of the express warranty given by SakNavtobi at Article 14.4 of the JVA which
states that it “is in compliance with all laws, rules, regulations of all judicial, administrative, or

governmental authorities”.

64. Claimant further argues that the various resolutions relied upon by Respondent in support
of its jurisdictional challenge were inapplicable to Transneft at the time it entered into the
Concession because it was a part of the State itself, and not a State-owned entity. Claimant
acknowledges that the recitals to the Concession (incorrectly, in his view) refer to Transneft as a
fully State-owned enterprise, but argues that Transneft’s status is “corrected later in the same
recitals, which state that as a result of Resolution No. 1105 [...] Transneft had been converted

into a Division of SakNavtobi”. Claimant also contends that even if Transneft was a State-
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owned entity at the relevant time, the rules on the alienation of property by State-owned entities

were inapplicable to the Concession because it did not involve the privatization of State assets.

65. Regarding the suggestion that SakNavtobi may have acted beyond its power, Claimant
stresses that the JVA would not be void ab initio on this basis because Article 59 of the Georgian

Civil Code permits the severability of unenforceable contractual terms. Article 59 provides as

follows:
“The invalidity of a part of an agreement does not result in the invalidity of the
remaining parts if it can be assumed that the agreement would have been concluded
without the inclusion of its invalid part.”

66. In the further alternative, Claimant relies upon the principles articulated in Articles 26

and 27 of the Vienna Convention on the Law of Treaties (“Vienna Convention”) in support of
the proposition that Georgia must perform its treaty obligations in good faith and may not invoke
its internal law as justification for its failure to perform a treaty. Articles 26 and 27 of the

Vienna Convention provide:

“Article 26
‘Pacta sunt servanda’

Every treaty in force is binding upon the parties to it and must be performed by them
in good faith.

Article 27
Internal law and observance of treaties

A party may not invoke the provisions of its internal law as justification for its failure
to perform a treaty. This rule is without prejudice to article 46.”

67. On this basis, Claimant argues that Respondent is precluded from disputing that the JVA

and the Concession were made in accordance with Georgian law, reasoning that:

“Where a state has remained passive despite becoming aware of relevant and material
facts, estoppel certainly arises. Thus, if estoppel were required here [...] the
Respondent cannot be heard to state that the JVA and Concession were illegal and
void ab initio.”
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68. Rather, Claimant contends that the warranties in Article 14.4 of the JVA and Article 4.1
of the Concession, combined with other assurances by Georgian officials, created a legitimate

expectation that both were valid. In the words of Claimant:

“One of the legitimate expectations created by Respondent’s conduct is that
Claimant’s investment is a qualifying investment under the ECT and the BIT, having
been properly entered into in compliance with Georgian law and with full
government approval. The warranties contained in the JVA and the Concession
(which remain as representations that Claimant relied upon to his detriment even if
the contracts were void ab initio), the ratification of the Concession by the Minister
of Energy and the assurances and encouragement provided by government officials at
every turn combined to give Claimant every impression that his investment accorded
with Georgian law.”

69.  Finally, Claimant also takes the position that Respondent’s claims of invalidity are now
time-barred under the Georgian Civil Code, which prescribes a general maximum limitation

period of ten years.

B. Jurisdiction Ratione Temporis

70.  Respondent challenges the Tribunal’s jurisdiction ratione temporis in this proceeding
under both the ECT and BIT. In essence, Respondent maintains that the acts which caused
Claimant’s alleged loss, including various government Decrees and the AIOC Agreement,

occurred prior to the entry into force of both the ECT and the BIT.

1. Jurisdiction Ratione Temporis under the ECT
a) Respondent’s Position

71.  Respondent’s primary contention is that the acts alleged to have deprived Claimant of his
investment occurred before the ECT’s entry into force on 16 April 1998,* and therefore the
Tribunal lacks jurisdiction ratione temporis to consider Claimant’s ECT claims. In
Respondent’s view, Greek law does not permit the provisional application of the ECT, and
therefore Claimant was not entitled to the ECT’s protection until 16 April 1998. Respondent
adds that Georgian law also prohibits the provisional application of the ECT.

3 Both Parties acknowledge that Greece and Georgia signed the ECT on 17 December 1994.
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72.  Further, according to Respondent, the plain language of the ECT only gives the Tribunal
jurisdiction over disputes relating to an “investment”, defined at Article 1(6) as “matters
affecting such investments after the Effective Date”. Respondent observes that the term
“Effective Date” is defined as the later of the dates on which the ECT entered into force for
Georgia and for Greece. According to Respondent, the ECT entered into force in Georgia and

Greece on 16 April 1998. Respondent writes:

“[A]Il of the acts which purportedly caused the Claimant’s alleged loss occurred prior
to 16 April 1998, the last such act occurring in March 1996 (specifically, the AIOC
Agreement). On the Claimant’s own case, the alleged expropriation of the
Claimant’s investments ‘reached its full extent or consummation on 23 April 1997’ a
year prior to the ECT’s entry into force. Even the alleged transfer of land, which the
Claimant attempts to characterise as a separate and distinct act of expropriation
occurred prior to the ECT’s entry into force. Therefore, the Tribunal lacks
jurisdiction ratione temporis to consider all of the Claimant’s ECT claims.” (citations
omitted)

73.  Moreover, Respondent maintains that the ECT does not apply provisionally because,
under its Article 45(1), provisional application is excluded when it is inconsistent with the
constitution, laws or regulations of a State. In Respondent’s view, this is the case in respect of

both Georgia and Greece. Article 45 of the ECT, at paragraphs 1 and 2, reads as follows:

“(1)  Each signatory agrees to apply this Treaty provisionally pending its entry
into force for such signatory in accordance with Article 44, to the extent that
such provisional application is not inconsistent with its constitution, laws or
regulations.

2) (a) Notwithstanding paragraph (1) any signatory may, when signing, deliver
to the Depository a declaration that it is not able to accept provisional
application. The obligation contained in paragraph (1) shall not apply to a
signatory making such a declaration. Any such signatory may at any time
withdraw that declaration by written notification to the Depository.

(b) Neither a si