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nEClS1Cl~nY TRlntlNAl. 

IN 

l'iAFTA lJNCITRA1, INVI~ST()R-ST ATE CLAIM 
POP.V: & TALBOT INC AND THE C..oVF.HNMF.l\.T OF CANADA 

C.:-.nadil fetuses 10 produi;C e~tain uocum.:nt5 uJlon the grounds t~l lhL."y r..:\ale to CIIbind. 

I:.onfidc:nce, lind to other document.' upon Ihe hasis of aC)lh.:i~or-c1ient privil,,&c. The Invc,,~or 

cll.l1\cnges both Sround, or ret'us;\t, alld il3ks the Tnoul1al to ma!;:.: CCltaill oTde~ lIpon tl~t 

h,,~i.~; Canada invilL."!; the Trihunal [0 di~mhs the Invc~Lnr'~ moLior, I>oith CORL!'. 

1.1 Can:1<U I'-efiues to produce 12 do.::uments, identified to the ·Tribun:11 .:15 do.;umeats 

numbered 1-12. It doe! An in purported relilncc en •.. ,9 ofthe Canada Evidence Act. 

S39(1) pmvid.:s int::r alia (1) "Where ... thl: Clerk ofth.: l'ri\oj' Council objecl.!llo the 

di!t.:kmm: of inforrn..niun b-..:furc ;I court, pa!on or bolly with juri,dkUon to compel 

t.1t..: produ.,;lio\l u f inf ormnLion by certifying in "'Tiring that th,;: in[otrtlJ tiun censtiLU1I..."I 

:J eontidence ofthe Queen's Privy Council for C~nad~, di5~losurc of the intoroution 

Ah~\l b~ refu~ed without o:t.lmin.Jtion or heJring of the infon!utian by th~ C<lUrt, 

p'.:rson or bod),." 

1.2 In support of i19n.:fu5111 C~nada rdies all II leller, unJalr.:d, bearing the hudin~ uf tho; 

CierI.: of the Privy Council ~nd Secretary w the Cat>inr.:l. and sig:tr.:d by Mel Cappc 10 

the Chauma n ot'tIle Tribunal. The _ccornpanying fax from COU1lscl for Call1da sut'e1 

"Attadlcd plea~c find a copy of the ccrtiticate under ~.3,) of Lhe Canada Evid .. ncc Act 

Rigned by the Clerk of tho Prj,,), CQuncii in thil mattc:r." Th .. iI~ mcntiollc4 letter 

st:lt;~ that it i:I in rCapOll!!C w roques\., for documcnts from Cuun~cl for Pop.: &. Talbot 

Inc. d;stcd hbruotry 15, 2000and p\l1'~U3nL Lo l'rlX:\:uuc.1 Ord.:r~ No.9 and 10, and 
\:Onlinucl, "&lelion ~9 u1' tilt, Callacla l:"iclc;n..:.: Act crca~C:5 an ab&>lutc p"uhibitinn 011 

the d;~clos~ of doeumcnt~ \Vhic:h are or contain Cahinet c:onfidencc~. I c;ontil'1n that 

the Crovemmcnt of Canada e13iml! privilege at tili~ time for t'l'l':Ne document~ wl\ich 

if\; conflclc:nccs of the Quc;cn', Privy Coun<.:il for Canlda ~, ,\claih:u in !he atrach~ 

Scbcdul~" Tbu Schedulc list8 12 documents, id:;ntifi.:d by number only, IU'Id 

including Ii propul each lh.'t it contlil'lll inrurrnollion uither ~ for or ukc:n Crom 

another document used for a pUlpo~e tilling within a.39(Z)(a)(c)(d) or (el). Having 
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reZ3fd to tilt: '\'ie\1o'S o!:q're~~ed \'Iy the Courts in Cl~;\l. ....... :. r~.l!'~J .. I,~~rtage. ,c::SI 1990 

2F.c' 641 llnd Smith Klim; ~ }'ren:h L1lx)[3torie3 limited ...... J\\l!)!11::Y GeDl;r~r of 

(,~;lD:Jd" 19!i~ n·.c. 917, am\ the forer. of ;;~'!tificat~ Jctulll)' giV<::rl hy !he Clerk in the 

<'~cnlra\ Carni!< l;asl.1 at 649-650, llnd in B!~cl)ck .v. Cy..tli!lb (A.G.)2000 BCCA 348 

at pagei 20-24, the Tribunal i., no! !I:Ili~fied tlul the Cappe d<xumenl con~tituie\ 

"GCl'lif}ing in wntmB" in the terms r:quired by 5.3Y. 

1.3 However Ihm may be, the Tribun.ll c~. nul in OIlIy ,wnl cOl1sid~r thal 5.39 of ~II 

C:lnOlda E .. i.dcnllc A:;t is app\iC.1bk Th~ Trib\lllJI j; not "a court, p<:rson Ill' body with 

ju..';',diction to compel the:: production of information." 1. is operating I.!I'Idcr the 

UNCITRAI. Rules. While Arti:lo U{3) of tho~ rules empowers to "t-equire the 

palties to produce do:um(''I1t!, exhiDitJ (,,- other ",'iJ.nce::," ther: is no power ·.to 

compel thaL proUuction. Ind~d. AAi:l: 2~(3) ch.'r~Cl!.;ri~ this r~quir.mllnl 'lu 

prouuce a~ 4n invitation: 

, 
If one of the panies, duly im it:d to produ~e documenw)' co'idencc, fail; to 

do &0 within the:: e .• ublishcd period of time, 'l!'ilhnut ~ho"'ing 5ufficietlt c:Ju!e . 

for such failun:, lhe arbitral trih\lI\J1 Ina), rru.I<e the a",art! em th: C'tidence:: 

bclul'\; ii. 

1.4 It i> not in ui~puto.: that a gruunu thaI may justify Icfu~Jl u! a part)' to produ;:c 

document~ to ~Il international :ll'IJitra\ tl1bunJ\ may be til.: prot:ction of Stltc secrets. 

But any rea;;unable eva hUlilln ot'the C(\utilY at" !lu: ju;(ilicalion must depend ill large 

part on having some idea of ~hat thole do:ument~ arc. A determination by 1I 

Triburull thu do.:um~'tIt~ 8uffi.:icnuy iU~'lIt.ified UC1I.'IVC protc~tilll\ is 01 v~r)' di!f::n;nt 

malw( from acquic.:~ccn~ to Il ~impl~ aHI.1\ion. .... ilhuul any iuentificll;or>, I~L th!;y 

UC::S"TVC protection. II is apposite to SWI~ tNt Can.lda upp<:ars La t.lke th:: vkw ~l.it 

ha!l not merely a ·riSh! to withhold I\Jcl\ d~wu~n!J, hut !lilt 1I.:l9 ir.'lpn.c\ a duty not 'Lo 

produce them. Hut, as noted, by its terml .~_w ~\ 110t ~plic3ble:: her.:. MOtcO'llCf, the 

'l'ribun;l\ ubscrvE:S WI Ihe bn!!u:Jl!t: of s.39 is Yt'ord::d on the ";!Sis lh:lt n }'1ini~t .. ,. C?r 

Ct..:rk objecl. by duly e<.:rtilYing. 3nd ~ r~'<.:~"l dc.illion in Bw~ock v CCMada 

Attorney (jenefol (Junll 6, 2000) r:ukes it de:\: Ilul it i5 a priyih:l!~ that cm be 
waived. 

I. 5 In the rpecific cnnto:d of a NAFTA :I1'hitT3tion where the p2rties hlVC :lBrocd (0 

oper.ttc by UNCrntAL Rulc~ il is 30 oYrn'iding principl~ (Altklc 15) Ih;il tho: 
pOlrlie6 b<: lI'C:au:\l with .:qU.llily. Th" othl.'- l\1\l-"r A P:uliC1 dl) 1I!)l, ~u f~J as tho: 
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'IlihU":l1 has been m;!de aware, have domestic h ..... that would pennit or require t11~m 

to withhold docwu..:nls from Chapler 11 tribur.ah ~ithoUI any ju.,lificatiun beyon~ I 

simple cerlificMinn lb.,l they Grc !lome kind \If st;lle seen:\. In these circ:umsb.ncc:s, 

CII!lOIUa, if it could :!in\ply rely On s.39, migb~ be in J.:l unf3.irly advilt1~gcd pouJon 

under Chart~ 11. b)' compari.\on wiU\ the United Statces and Mexico. 

1.6 It ia for Canada to detc:nni.lle v.11ether it intend~ to ;lClh= to il.5 refusal. A, m;lt~ 

stand, the Tribunal ~s no 1Ilc.:Jll:! of kno~ing ..... hlt lort of rn;lto;ri31 is b<.:ing mthheill. 

nor 10 .... -hJt timo 5c;:tle tho: m.1l~-ri~11-.;:11llC~. In th.: CGtlilJian M:.."\.SUIU I\ff~ting th.: 

Export ofCivili:m Ail\:r~ft c3se, 14 .">lJlil 19'")'), the \\70 P3nel &tited that where a 

sute i.\ju.~itied .in withholdinB infoTT1l.1tion, it i.~ to he expected tlut it should "cxplOlin 

cillarly the h;asis fen the ne~ tl) protect that information". So too dne.s this Tribunal 

c..'qlllCl clD.:ity. For c~mple in p"rJgr;lph~ 72 Ill".Ll 79 of i~ n,"l'iy <""'..a.nJd~ hint.> thllt 

th"N IIU.Y NVC b.,,,n Lliscu."ion aL cu'oinet k .. =1 Moout the SLA Q/: iL, imp!em<:nI.Alion. 

/u !hi.1 ca3C com;crlU implemo:nt;lLiun of the SI.A it nuy be lh.lt th.: <lo\;umcnts 

lwsed are not gc;-r:utte to the issue! in 3ny event. nut wi~hout funilcr info~mation 

tho Tribunal Ius no t\lc.:ms ofkno.-.ing. 

1 .. 7 The TrihUD£l a=rdj,tgl) a~ a Iinl step invit'" Canada w furnish il ~ilh Il,e uales of 

(;3ch of th:: do.:um~nt! 1-12 r<:[cm;,! 10. 01:\ iJ;;nwu;:tLion of (;3c:h do::um::nt, and :in 

ioJic;:tuon of me ~~pu:l of the dispute if :ut~. to whi~h ~,ch uu.;um~n.t Idat;.:.,. It would 

be of valu:: to the Tlibunal ir Canada w= able to offer reasClnS why in C<lnform~ 

with;l g-en...-ral IJW relatir18 to ::iute secrct! tilOS: particular documents, or any of them 

should be Voithheld. 

t:8 AIly i~~u<.: :IS to infer<.:nc ... ,,; to Ix: c!r:lllm in tdation to pnxlu.:li()t1 II{ non-l1rrxlw.:tiQn of 
uocurm:nWl will ultinuldy ~ disposed orin a,conbnc:e with UI'Cl1K'\L l{uk 28(;). 

1.9 'Ih,: 'lribUllaI ;Cc~.'pl," in g"ncrJi. the .;.unt=nuun by Can:l(la thlll wlicitor-cli(:ill 

pl'ivil..:S".: c:xtet\ds CD ~ommunit:i!.tion for !h<.: plll'JlOsc of giving or seeking legal advic:u 

(S.mitA.,'i .. )5mC;~ 1999 ISCR 4~~; S91~')'_':y~<:~da )980 ISCR 821; n9~5;2l:·ea~ 

.Y ... Mi~~j!\~l5j 19&2 1 SCR 860). It rejects the contention on hehaU' of the InveAlor 

that the privilego is confined to leg3\ advi;e given in contcmpbtioo or litigation. 
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1.10 A=·dill~ly. the claim to privile.ge by CaMd10n this huis j\ uplleld gonctally 10 far 

liS it I1:latcs \0 the Ilo.:umcnl.\ Ipc.:eiLio;d in Schedule B. HO\\,C:\OCf. cCJ1~in of thcse 

doeum01l.! do nol appe!lf 10 t>c collfiru.:d to the provi.~ion of leg;l IIdvice, and it 
a~~l"I ttJ 11,,; "fribullOlI lhlLt lh~.; p~ or ~uch document! as do constitulL: such 

advice (or .ut1l1T\.1lie~ tl\ereot) should bo exc:.i:led alld the rc:m31ning materi31 nude 

availahle. This ruling applies to D3; B9; R12; Il:24 and ms. 

In addition there 3f\: two documents B2B(b) and 834 which ilppeilr to be ~imply 

'8131115' r¢port~ ~nd not to fall under Ihl! head of leg~l wUviCII. Accordingly Canad.t. is 

r.:quired to produce theS4l documents also (UTld:r excision if IlOC:~S:!ry of :lny leg:!! 

:!dvic:.e C<lI\uined therein). 

1. 11 Fur the lIvoi~~nce of doubt th", claim 10 privilege in rubtion to th" IJt!nuhuc c:.illc 

document' is upheld. 

1.L(~·· 
I.ord Dcrvainl 
l'f1:siding .o\rbiualor 

On b.;half of unu afu:r uc:libc:r3tiOC. 
with the memb<:rs of till: Tribunal 

Page 05 


