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The proceedings

1. Unifed Parcel Service of America, Inc (UPS or the Investor} has brought &
claim against the Government of Canada (Canada) alleging that Canada has breached
its obligations under the North American Free Trade Agreeme.nt (NAFTA or
Agreement) with the result thal it and its subsidiaries have suffered damage. Canada
challenges the jurisdiction of the Tribunal over significant parts of the claim as
claborated in the Amended Staternent of Claim (ASC or Cilaim, set out in Appendix
1). This Award rules on that cha]}enge :

2. The ASC was filed on 30 November 2001, after the Tribunal hed ruled in a

decision given on 17 October 2001 that Canada’s Notice of Motion objecting to the
jurisdiction of the Tribunal under the original Statement of Claim be addressed at that
stage of the proceedings, that is before Canada was required to file its Statement of
Defence.
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3. In accordanee with the timetable fixed by the Tribunal on 30 December
2001, Canada filed its memorial and reply memorial and UPS its counter memorial
and rejoinder memorial between 14 February 2002 and 19 April 2002. Mexico and

- the United States of Armerica then made writien submissions under article 1128 of .
' NAFTA, and UPS and Canada responded to those submissions on 21 May 2002, |

4, The hearing on jurisdiction was held on 29 and 30 July 2002 in Washington
DC, with the assistance of the Secretariat of the International Centre for the
Settlement of Investment Dispﬁles which the Tribunal has appointed to administer the
arbiteation. Ms Eloise Obadia, counsel at ICSID, acted as Secretary 1o the Tribunal.
The representatives of the parties who appeared at the hearing are listed in Appendix
2. Oral submissions were made on behalf of Canada by Donald Rennie, Patrick
Bendin, Michael Peirce, Sylvie Tabet and Alan Willis (Department of Foreign Affairs
and International Trade, Department of Justice, Trade Law Bureau) and on behalf of
UPS by Michael Carroli, QC (Davis & Company) and Barry Appleton (Appleton &
AsSociatcs). |

- 5 Méxicb and the Um‘.tcd St_afes, which were also re_présented'at the hga\r'ing,

requested the opporlunity under article 1128 to make writlten submissions relating o

issues concerning the interpretation of the Agreement arising out of the oral

submissions made by the disputing parties, The Tribunal agreed to the requests and .

fixed a timetable, In accordance with the timetable, Mexico and the United States
made their post hearing submissions on 23 August 2002 and Canada and the Investor

- made their fcplies on 3 September 2002.

The partics

6 UPSis 'incorpm-abed under the Jaws of the State of Delaware, Tis Claim

refers to four wholly owned US Subsidiaries — UPS Intermet Services, Inc, UPS

Worldwide Forwarding, Inc, United Parcel Service, Inc (New York), and United
Parcel Scrv_ice, Inc (Chio) (US Subsidiaries), UPS aiso owns United Parcel Service
Canada Limited (UPS Canada or the Investment), a company organized under the
laws of Ontario,
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7. UPS Canada provides courier and small package delivery and assorted
services and secure ¢lectronic communication services both throughout Canada and,
with UPS and its relaicd companies (including the US Subsidiaries), worldwide.”

8., . Canada Post Corporation .(Cana'da Pbst) is'a Crown Cmpora_tion 'es'.t_ablished )
in 1981 under the Canada Post Corporation Act. According o the Act, Canada Post is

an “agent of Her Majesty in right of Capada™ and an “institution of the Government of
Canada”. Under the Act, Canada Post has the sole and exclusive privilege of
collecting, transmitting and delivering first class miail letters to addressees within
Canada. The privilege is subject to certain exceptions. With the approval of the

‘Government of Canada, it may make regulations which, among other things, prescribe

what is a letter and determine postal rates.

-9 | Canada Post also operates in the non monopoly postal services market in

Canada and in that market it is in competition with UPS Canada.

The dispute in brief

10. Al the centre of UPS's Claim. are its allegations of ahiicbmpetitive conduct
by Canada and Canada Post in fhc non monopoly postal' services market and of
Canada’s failure to ensure that such conduct did not accur. Jts ASC summarises
conclusions reached by a Commission appointed in 1995 by Canada to carry out an
independent review of Canada Post and iis mandate, including its non menopoly

business activities, and Canada’s role in superviging and recognising those activities

{para 25). According to the Investor’s summary, the Commission concluded in late

1996 that Canada Post was an unregulated government monopoly engaged in
unrestramcd compeuuon w1th the private sectm and in particular that -

a.  Cenada Post’s pfactices raised serious concerns of faimess and
appropriateness;

b. Canada Post is not subject to any effective accountabilily
mechanisms and lacks the necessary supervision 10 ensure that
its actions are fully consistent with the public interest;

c.  Canada Post has resisted repeated calls to adopt a 'satisfaclory

accounting system that Jdentifies actual costs and revenues for
specific products and continues to carry out its competitive

4
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activities on the basis of costs accoummg processes that lack
transparency;

d. Canada Post is an unfair competjtor in ways detrimental to
) private - sector - companies in the non-mompolized pmta!
‘market in Canada. ' : o '

e. - Canada Post’s miseliccation of costs constitutes a form of
cross-subsidizaiion;

f.  Canada Post’s ability to leverage a network built-up with
public funds on the strength of a government granted
monopoly gives it a pricing advantage over competitors that is
seriously unfair;

g, Canada Post has developed a reputation as a “vicious
competitor” whose predatory practices have led corporations
to refrain from criticisms for fear of retaliation; and

h.  the competitive activities of Canada Post, based as they are on
the foundation of the corporation’s postal monopoly and of the
network it has built with public funds, are incompatible with
basic principles of fairmess.

11..  Canada, on 23 April 1997, detelnﬂned_ not to implement measures to redress’ E
those findings. |

12. UPS, in the overview in its Claim, alleges that by virtue of the facts it sets
out: | '

14, ... Canada has breached NAFTA Articles 1102 and 1105, and

"~ NAFTA Articles 1502(3)(a) and 1503(2), all in a manner such

that UPS is entifled to bring this claim for compensation under

- Section B of Chapter 11 of NAFTA. More particularly,
Canada has:

a. - Breached its oblxgatmns under NAFTA Article 1102 by -
not providing UPS and UPS Canada with the best
treatment available to domestic competitors in the Non
Monopoly Postal Services Market, and in particular, to
Canada Post;

b.  Breached ilts obligations ~under NAFTA Articles
1502(3)(a) and 1503(2) by failing to ensure that Canada
Post not act in a manner inconsistent with Canada’s
obligations under the NAFTA; and
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¢.  Breached its obligations under NAFTA Article 1105 by
failing to accord UPS Canada treatment in accordance
with international law including fair and equitable
treatment.

' Canada's challenge to jurisdiction
13, Canada’s jurisdictional challenge relates primarily to (b) and (c). Its -
principal contention is that anticompetitive behaviour and its regulation and control do
not fall within the scope of articles 1105, 1502(3)(a) and 1503(2), read with the
jurisdictional provisions of article 1116(1)(b). Aurticle 1116 enables an investor of a

Party to submil (o arbitration a claim that another Party has breached certain
obligations under Chapters 11A and 15:

1. . An investor of a Parly may submit to arbifration under this
Section a clajm that another Party has breached an obligation
under;

(a) Section A [of chapter 11] or Article 1503(2) (State
Enterprises), or

b)  Article 1502(3)(a) (Monopohes and State Enterpriges) -
_ ~where the monopoly has acted in a manner inconsistent
with the Party’s obligations under Section A,

and that the investor has incurred loss or damage by reason of, or’
arising out of, that breach.

2,  An investor may not make a claim if more than three years have
elapsed from the date on which the investor first acquired, or
should have Tirst acquired, knowledge of the alleged breach and
knowledge that the investor has incurred loss or damage.

14, Canada in its Memorial sets out the jssues in its challenge to jurisdiction as
follows: |

(fy  whether the UPS claim under paragraphs 16(f) and. (g) 22,23,
27, 28, 29, 30, 31, 32 and 34 of the Amended Statement of
Claim for violations of Article 1501(]) and Article 1502(3)(d) of
the NAFTA should be dismissed as outside the Jurisdxctwn of
the Tribunal; '

(ii)  whether the UPS claim under paragraph 18 of the Amended
_ Statement of Claim that the Publications Assistance Program
breaches NAFTA Article 1102 should be dismissed as outside

the jurisdiction of the Tribunal,
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(ii)  whether the claim under paragraph 33(a) relating to the Goods
and Services Tax {GST) should be siruck as taxation measurss
exempl under Article 2103; and

(iv)  whether the UPS Amended Statement of Claim should be struck
- in whole or.in part, for failing to satisfy NAFTA requirements )
~ including the failure to establish: :

{a) that the investor’s non- Canadlan subsidiaries or related
foreign companies are investments in the territory of
Canada; and

(b) all alleged breaches of obligations under Chaptcr 11 and
the damages associated therewith.

In relation to (i) Canada also identified para 33(b) at the hearing. In relation to (iii), as
will appear, UPS abandoned this pieading at the hearing.

15. It is convenient 1o indicate at this stage Canada’s obligations under the four

provns:ons of NAFTA which UPS invokes. Arsticles 1102 and 1105 appear in Chapter
11, headed Investment. Asticle 1102, headed National Treatment, requires each
Party, here Canada, to accord to the investors of another Paity, here UPS, and their
investments, treatment no less favourable than it accords 1o its own investments with

‘réspect, among other things, to the conduct and-operation of investors and their

investments. Article 1105, headed Minkmum Standard of Treatment, requires each
Party ‘“to accord invesiments of investors of another Party treatment in accordance
with international law, including fair and equitable treaiment and full protection and
security”.

16. Arlicles 1502(3)(a) and 1503(2) appear in Chapter 15, headed Competition
Policy, Monopolies and State Enterprises. Article 1502 is concerned with
monopolies {both privately owned and governmental) and Article 1503 with state

- enterprises. (A govérn_mcnt_ monopoly, like Canada Post, accordingly_fal_ls under both

provisions.) The two provisions cited require each Party, here Canada, to ensure -

“throngh regulatory control, administrative supervision or the application of other

measures”, that their monopolies and state enterprises do not breach certain -

obligations. (Paragraph 14(b) of the ASC does not repeat the quoted phrasc.)' Mote
specifically, each Party shall ensure that any monopoly (private or public)

acts in & manner that is not inconsistent with the Party’s obligations
under this Agreement wherever such a monopoly exercises any
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regulatory, administrative or other govermmental authority that the

~ Party has delegated to it in connection with the monopoly good or
service, such as the power io granl import or export licenses,
approve commercial transactions or impose quotas, fees or other
charges (arucle 1502(%)(51)) : .

and any state enterpn s¢

~ acts in a manner that js not inconsistent with the Party’s obligations -

under Chapters Eleven (Investment) and Fourteen (Financial

Services} wherever such enterprise exercises any regulatory,

administrative or other governmental authority that the Party has :

delegated to it, such as the power to expropriate, grant licenses, :

approve commercial transactions or impose guotas, fees or other

charges. {article 1503(2))
17. 'The emphasised words indicate the differences between the two provisions.
What is common to them is that if 2 Party has delegated governmental authority to a
monopoly or a state enierprise, the Parly is to ensure, putting it broadly, that the
monaopoly acts consistently with the Party's obligations under the Agreement (as a
whole) and the state enterprise acts consistently with the Party’s obligations under
chapters 11 and 14. That is to say a Party cannot avoid its obligations by delegating
its aulhonty to bodies outside the core govcmment In chapter 14, Flnancial Services,
article 1402 similarly obl:ges a Party which requires financial institutions of another
Parly to be subject to a self regulatory organisation to ensure that the organisation

observes the obligations of chapter 14.

18, The other provisi.Ons of arlicies 1502(3) and 1502 are not directed 1o
exercises by monopolies or enterprises of authorities delegated to them by a Party
which breach NAFTA obligations. Rather they focus on the actions of the
monopolies and state cnlerpris_t_as in their commercial activ';ti_cs. Both require each
‘Party to ensure that the bodies do not discriminate. Article 1503(3) relating to state .
enterprises reads as follows:
Each Party shall ensure that any state enterprise that it maintains or
establishes accords non-discrimingtory treatment in the sale of its
goods o1 services to investments in the Party's territory of investors of
another Party.
19, The related provision for monopolies appears in article 1502(3)(c) which we
set out with pares (b) and (d):
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3. Each Party shall ensure, through regulatory confrol, administrative
supervision or the application of other measures, that any
privately-owned monopoly that it designates and any government
monopoly tha! it maintains or designates:

(b) except to comply with any terms of its designation that are not = .

inconsistent with subparagraph (¢} or (d), acts solely in
accordance with commereial considerations in its purchase or
sale of the monopoly good or service in the relevant market,
including with regard to price, quality, availability,
marketability, transportation and other terms and condijtions of
purchase or sale;

(c) provides non-discriminatory treatment to investments of
inveslors, to goods and {o szrvice providers of another Party in
its purchase or sale of the monopoly good or service in the
relevant market, and

{d) does not use its monopoly position to engage, either directly
or indirgetly, including through its dealings with its parent, its
subsidiary or other enlerprise with common ownership, in
anticompetitive practices in a non-monopolized market in its
territory that adversely affizct an investment of an investor of
another Party, including through the discriminatory provision
of the monopoly pood or service, cross-subsidlzauon or.

- predatory conduct, : '

20. Those provisions impose substantive obligations on the State Parties. They

do not however set up procedures for the resolution of disputes arising out of the

provisions. In particular, they do not themselves enable an investor to bring
procecdings against a Party. We now tura to the jurisdictionsl provisions.
Jurisdiction over disputes and in particular over investor claims

2L The Agrecmcnt includes among its objectives, slong with substantive
matiers (such as ehrmnatmg bamers to trade and promohng coudmons of Ialr

competition within the {ree trade area), the creation of effective procedures for the
resolution of disputes (article 102(1)(e)).

22, In terms of article 102, that objective, along with the other objectives, is
“elaborated more specifically through [the] principles and rules [of the Agreement]”.

This is not the occasion for a full scale account of the procedures for the resolution of

9
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disputes elaborated in the Agreement, but some features of the procedures may be
highlighted.

' nghts of nationals of the Pasties domg business in, or affected by the actions of,

another Party, for instance in respect of inteflectual property (eg articles 1714-1717)
and more generally in respect of administrative procedures, review and appeal

_23 Some are {o operate at the national Jevel and are designed to protect the

{articles 1804-1805). Other procedurcs are binational, as with the panels which

fep!acc judicia} review of final antidumping and countervailing duty determinations
(chapter 19). Chapter 20 conlains a general set of provisions for the seitlement of
disﬁutes between the Parlies, through consultations; good offices, cenciliation and
mediation by the Free Trade Commission {(a body comprising Cabinet level

représenla!.i ves of the Partics or their delegates); and arbitration. The relevant part of

Chapter 20 begins in this way :

The Parties shall at all times endeavor to agree on the interpretation and

‘application of this Agreement, and shall make every attempt through

cooperation and consultations to arrive at a mutually satisfaciory
- resolution of any matter that might affect its operation. (article 2003)

24, Those general provisions are excluded by particular provisions of the

Agreement, such as chapler 19 relating to antidumping or countervailing duty matters

(article 2004). A limit relevant to the subject matter of this case appears in the first
provision of chapter 15 concerning competition policy, monopolies and state
enterprises.  Article 1501 requires Partics o proscribe anticompetitive business
conduct. The effectiveness of the measures they take may be the subject of
consultation between the Parties, but no Parly, the article says expressly, may have
recourse to dispute scttlement under the Agreement for any matmr ansmg under that

| parlicular provision.

25,  Toturn to the present situation, it is section B of chapter 11 that provides for
the settiement of disputes beiween a Party and an investor of another Party and which

_UPS has invoked. Article 1115 states the purpose of the section, beginning with a

reference to the State — State settlement procedures of chapter 20:
Without prejudice to the rights and obligations of the Partics under

Chapter Twenty {Institutional Arrangements and Dispute Settlement
Procedures), this Section establishes a mechanism for the settlement of

10
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invesiment disputes that assures both equal treatment among investors
of the Parties in accordance with (he principle of international
reciprocily and due process before an impartial tribunal.

_The particular provision of section B of chapter 11 whlch UPS invokes is amcle 1116,

set out edrlier (para 13)

- 26. Article 1117 contains a virtually identical provision for claims by an investor

of a Party on behalf of an enterprise that the investor owns or controls. Other
provisions of section B elaborate the disputes setflement process, including
arbitration. Article 1120 gives the disputing investor a choice among arbitration
regimes. In exercise of that choice, UPS submitted its claim under the UNCITRAL
Arbitration Rules. Those Rules are relevant {0 a subinission made by Canada about
the claimed inadequacy of the ASC, a matter considered later. Article 1131, headed
Governing Law, is also considered later,

27. Those two provisions apart, the only significani issues in this case relating o

.Secnon B of chapler 11 arise from article 1116(1) itself, Under that provision the

investor has three possible heads of clalm

(1) 'The Party has breached an obligation under Section A - here
UPS claims that Canada has breached article 1102 (national
treatment) and article 1105 (minirnum standard of treatment),

{2) The Party has breached an obligation under article 1503(2) — here
UPS claims that Canada has breached its obligation by failing to
ensure that Canada Post not act in a manner inconsistent with
Canada’s obligations under NAFTA.

(3) The_ Pahy has breached an obligation und_t_:r article 1.5()2(3‘)(:1)
where the monopoly has acted in a menner inconsistent with the
Party’s obligations under Scction A — here UPS claims that
Canada has breached its obligations by failing to ensure that
Canada Post not act in a manner inconsistent with Canada’s
obligations under NAFTA.

i1
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28. At this stage it is enough 1o note two matters about UPS's pleading —

(1) Article 1503(2) does not refer o the Party's obligations under the
. ‘Agreement in general, but only to those under chapters 11 and 14
(the latter of which is not relevant in this case).

(2) While article 1502(3)(a) does refer “to the Party’s obligations
under this Agreement”, article 1116(1)(b) enables an Investor to
~ submit to arbitration a claim.that the Party has breached article
1502(3)(a) “where the mwonopoly has acted in a manner
inconsisient with the Party’'s obligations under Section A [of
chapter 111". On the face of it at least, the State — State
jurisdiction under chapter 20 is wider, not being subject to that

final qualifying clause, '

29. It will be recalled that Canada’s major challenge is o the jurisdiction of this
Tribunal over the anticompetitive behaviour alleged by UPS. It says that UPS cannot

' -bri_ngllthal' béhaviour within articles 1105, 1502(3)(2) and 1503(2), read, in the case of

article 1502(3)(a), with the additional’ requirement of article 1116(1)(b) which is
invoked as a basis of the Tribunal’s jurisdiction.
Basls for determining jurisdictional disputes

30. International judicial practice has long recognized that challenges to
jurisdiction may be able 16 be determined in advance of the hcaring of the moerits of

* the claim. So article 21(4) of the UNCITRAL Arbitration Rules provides:

In general, the arbitral tribunal should rule on a plea concerning its -
jurisdiction as a preliminary question. However, the arbitral tribunal
may proceed with the arbitration and rule on such a plea in their final
award. '
31. This power both supports the efficient and effective administration of the
arbitral process and reflects the fact that partics, notably State parties, to arbitration

processes are subject to jurisdiclion only to the extent they have consented.

32. What is the test to be applicd to resolving disputes about jurisdiction? The

partics were agreed from the outset of the written submissions on one matter. For the

12
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purpose of Canada’s challenge to jurisdiction, the facts alleged in the ASC (such as
those quoted in paras 10 above and 72-76 and 119 below) are to be accepied as
correct, While Canada accepts that proposition, it does contend however that the

- !egal mfcrcnccs to be draws from the facts are another matter ! the Tribunal must be :

free o decide quest:ons of law which are relevant to its junsdmtmn

33. In the course of their written argument the parties formulated the test the
Tribunal is to apply in determining jurisdictional disputes in various ways. They
made extensive references o decisions of the International Court of Justice and of

.NAFTA tribunals, as well as of other tribunals. The differences between their

positions appeared to narrow through that written process and, at the oral hearing,
counsel for UPS accepted the test stated by Canada in its Reply Memorial:

[The Tribunal] must conduct a prima facie analysis of the NAFTA
obligations, which UPS seeks to invoke, and determine whether the
facts alleged are capable of constituting a violation of these
obligations. {(original emphasis)

34, That formulation rightly makes plain that a claimant party’s mere assertion

that must decide. The formulation also importantly recognizes that the Tribunal must
“address itself to the particular jurisdictional provisions invoked. There is a contrast,

for instance, between a relatively general grant of jurisdiction over “investment
di.sputcs" and the more particularised grant in article 1116 which is to be read with the
provisions to which it refers and which are invoked by UPS. Those provisions impose
“obligations”, as the tast proposed by Canada and accepted by UPS indicaies.

33, The Inlernational Court of Justice in the Case concerning Qil Platforms

puts the test in this way:

[The Court]) must ascertain whether the violations of the Treaty . . .
pleaded by Iran do or do not fall within the provisions of the Treaty and
whether, as a consequence, the dispute is one which the Court has
jurisdiction ratione materiae to entertain, pursuant to Aricle XXI,
paragraph 2.

That paragraph gave the Court jurisdiction over any dispute belween the Parties about

. “the interpretation or application™ of the Tréaty.

13

~ that a dispute is within the Tribunal’s jurisdiction is not conclusive. It is the Tribunal

- Islamic Repubhc of Iran v Umted States of Amenca) 1996 1A Reports 803, pera 16.
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36. The reference to the facis alleged being “capable” of constituling a violation
of the invoked obligations, as opposcd to their “falling within” the provisions, may be
of little or no consequence. The test is of course provisional in the sense that the facts

. alleged have still 1o be established at the merits stage. But any ruling about the legal -
meaning of the jurisdictional provision, for instance about its outer limits, is binding - - -
on the parties.

37. Accordingly, the Tribunal’s task is Lo discover the meaning and particularly
the scope of the provisions which UPS invokes as conferring jurisdiction, Do the
facts alleged by UPS fall within those provisions; are the facts capable, once proved,
of constituting breaches of the obligations they state? It may be that those
formulations would differ in their effect in some circumstances but in the present case
that appears not to be so.

38. Before we turn to those provisions we consider briefly the approach we
should adopt to interpreting the relevant provisions of the Agreement.

Approach to iﬁtefpret#tion
39. Paragraph (2) of article 102 of the Agreement — the slatement of objectives —
directs |

The Parties [to] interpret and apply the provisions of this Agreement in

the light of its objectives set out in paragraph 1 [mentioned in para 21
above] and in accordance with applicable rules of international law,

Article 1131(1) gives a similar direction to this Tribunal:

A Tribunal established under this Section shall decide the issues in
dispute in accordance wlth this Agrecment and apphcabic rules of
international law. - . .

(Article 1131(2) is set out in para 41 below.)

40. The “applicable rules of international law” include the “general rule of
interpretation” of treaties sct ont in article 31 of the Vienna Convention on the Law of
Treaties along with article 32 which states supplementary means of interpretation.
Those provisions, as UPS and Canada agree and as ample international and national
authority confirms, stare customary in-tcmati'onal law; sce eg Oil Platforms 1996 ICJ

14
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‘chorl:s 803, para 23; and In the Matter of Tariffs app!iéd by Canada to certain US-

origin Agricultural Products Final Reporl of the NAFTA Arbitral Pancl, December 2,
1996 at 33, para 119, citing ICJ and WTO Appellate Body decisions to the same

“effect (n107). UPS made passing reference to preparatory work of NAFTA (the .
fravaux préparatoires), the subject of article 32 of the Vienna Convention.. On the -

recotd before us there is no indication that there are travawx préparatoires that would
affect the interpretation of the relevant provisions of NAFTA., Accordingly, it is
sufficient for present purposes to set out article 31:

Article 31 General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their
context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall
comprise, in addition to the text, including it preamble and
annexes;

() any agreement relating o the treaty which was made
between all the parties in connexion with the
conclusion of the treaty;

(b} eny instrument which was made by one or more parties
in connexion with the conclusion of the treaty and
accepied by the other partics as an instroment related
1o the treaty.

3. There shall be taken into account, together with the context:
(a) any subsequent agreement between the partics

regarding the interpretation of the treaty or the
epplication of its provisions;

(b) amy subsequent practice in the application of the treaty
which establishes the agreement of the parties
regarding its interpretation;

(c) - any relevant rules of international law apphcablc in the
relations between the parties. :

4. A special meuning shall be given to a term if it is establishcd
that the parties so intended.

That general rule, as we understand it, requires neither a broad nor a restrictive -

approach.

41, One particular feature of the interpretation process under NAFTA arises
{rom one of the functions of the Free Trade Commission. Under article 2001(2) the -

Commission shall:
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(¢} resolve <dispuies that may arise regarding [NAFTA's)
interpretation or application,

' 'Under article !]31(2)

An mtcrprctat:on by lhe Commlsswn of a provision of this Agreemcnt '
shall be binding on a Tribunal established under this Section.
42, Those provisions may be seen in the context of the first erticle of the general
dispute settlemncut provisions of NAFTA, article 2003 (para 23 above), and more
broadly in the context provided by the customary international law of the “authentic”
interpretation of treatles, declared now in pata (3) of article 31 of the Vienna
Convention. Those aspects of the approach to the interpretation of the NAFTA

' prows;ons are essentially agreed between the patties.

43. Where the parties appear to disagree is on the relative balance and
importance of the components of article 31. So UPS, referring to a number of
decisions of NAFTA tribuna!s, stresses the importance of intcrprcting the Agregment

in hghl of its object and purpose. The very first chapter 20 Panel for instance said that
" “any interpretation adoptcd by [it] must ... promote ratheér than inhibit the NAFTA's
objectives” (In the Matter of Tariffs Applied by Canada to certain US — Origin
Agricultural Products Final report of the Panel, December 2, 1996 at 34, para 122).
UPS also chalienges an Interpretation of article 1105 issued by the Cominission under
article 20012)(c).

44, Canada does accept that what is required is an cxa-mination of the freaty in
the light of the entirety of the Agreement, including jts preamble and objectives. It
contends however that UPS is elevating (he objectives of the freaty into independent
legal obligations formmg the basis for a claim and is rclymg on general objectjves of -
the treaty to confradict the plain words of the provisions read in their context, UPS |
denies that it is asserting that a NAFTA objective is an independent basis for a claim; -
rather the objectives simply inform the interhrctation of the substantive provisions of
articles 1102, 1105, 1502(3)Xa) and 1503(2), and are part of the relevant context. Any
interpretation of those provisions must be undertaken having fuf} rega:rd for the
objective of investment promotion identified in article 102{1){(c), together with the
objective of trade liberalization.
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43, The parties also disagree ~ or appear to — over the role that certain so called

rules of interpretation (such as the “plain meaning” rule, ejusdem generis, noscitur a

socils and expressio unius est exclusio alterius) might play.

46. ' Thc"‘\gene'ra.l rﬁle';l(t}lc Qsi'ng"ular in that heading is deliberate) stated in article. .

31 of the Vienna Convention js at the center of the Tribunal's task. We have to
interprel the relevant provisions in good faith in accordance with the ordinary
meaning to be given to the terms of NAFTA in their context and in the light of its
objectives, particularly as stated in article 102. The differences between the parties
may be more of emphasis; they may be more apparent than real when we come to

give meaning to the provisions in dispute. We now tum to those provisions,

Relationship between chapter 11 and chapter 15

47. There are iwo interactions between chapter 11 and chapter 15. First, chapter

11 (article 1116(1)), which defines our jurisdiction, allows & claim by an investor for

- certain violations of chapter 15, Second, the obligations of Partics under chapter 15
. are in part dependent on obligations under chapter 11. This relationship is made |

express in article 1503(2). That article requires Parties 1o ensure that their slate

 enterprises (when cxercising certain delegated authority) act in a manner that is not

inconsistent with the Partics' obligations under chapter 11 (and also chapter 14). This

.15 one of two provisions of chapter 15 for which investor claims are specifically

permitted.  Hence, the interaction of this provision together with chapter 11
essentially provides authorization for investors to challenge violations of chapter 11 in
lwo circumstances. A challenge can be brought by an investor when the violations of

chapter 11 obligations flow from the direct action of one of the Parties to NAFTA or

Ha— 2 He LLA A0 TE 191 ry -

when 1hey fiow from. conduct of stale enterprises in cffect acting in the: place ofa -

Party., This much is agreed by both UPS and Canada.

- 48, Canada and UPS disagree, however, over the relafionship for jurisdictional
‘purposes between article 1502(3)(a) and chapter 11. Canada argues that the

relationship paralle]s that with respect to state enterprises. That is, Canada asserts that
investor claims under article 1502(3)(&) are permitted only to the extent that they

claim a failure of a Party to assure that & monopoly acts consistently with chapter 11. .

17
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This provides a backstop to the other two provisions, exiending beyond direct actions

by a Party or by an enterprise thai is owned or controlled by a Party to reach similar
actions by a private or government monopoly acting under authority delegated from

the government, In Canada’s view, that is all that article 1502(3)(2) provides. -

49. UPS contends that jurisdiction over investor claims is not so limited. Rather,
UPS says, NAFTA confers jurisdiction on tribunals such as this one over claims
predicated on the violation of any NAFTA undertaking so long as two conditions are
satisfied, First, the investor must asserl a colorable violation of chapter 11; and,
second, the investor also must assert a violation of article 1502(3)(a). UPS takes the
position that those assertions, so loug.as. ihey are sufficiently pleaded, permit an

‘investor to submit to arbitration claims that a Party has violated any NAFTA

obligation not specifically excluded from investor-State arbitration.

50. The dispute turns on the particular language in articles 1502(3)(2) and
11 16(1)b). Unlike article 1503(2), erticle 1502(3)(a) requires each Party to ensure
that their monopolies, when exercising certain delegated suthority, act in & manner
that is not inconsistcnt_ with the Party’s obligations under the Agreement. The
language used in article 1502(3)(a) reaches the Parly’s obligations under NAFTA as a
whole and not only under chapter 11 or chapier 15 (or, as in article 1503(2), chapter
14},

51. The dispute setflement provision of article 1116(1)(b), however, qualifies the
grant of jurisdiction over claims of a breach by a Party of its obligations under article
1502(3)(a). Jt limits jurisdiction over these claims to cases “where the monopoly has
acted in 2 manner incorisistent with the Partjr’s obligations under section A, and the

investor has incurred loss or damage by reason of, or arising out of, that breach™.

52, UPS reads the language just quoted from article 1116(1)(b) as setting

conditions in the disjunctive. On this reading, once jurisdiction is established, for
instance by way of an alleged breach of both articles 1502(3)(a) and 1102 (for breach
of national treatment), the jurisdiction would also extend — by way of the general
reference in article 1502(3)(a) -- to NAFTA as a whole. Thus, a tribunal convenea
under ehapter 11 of NAFTA would have jurisdiction over an allegation of breach of,
say, article 1502(3)(d) based on cross subsidization or other anlicompetitive_hcls alone

18
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and not involving any breach of national treatment or other violation of chaptei' 11.
UPS contends that, in this proceeding, our jurisdiction does exlend to that additional
allegation. On this view, the alleged breach of article 1102 will have served the

- purpose of opening the door to alleged breaches of any provision of NAFTA, - ..

53. Canada submits that UPS cannot bring other claims through this door, One
reason asserted by Canada is that anticompetitive conduct is excluded from the scope

of dispute resolution specifically in article 1501, This article does preclude recourse

to digpute settlement to challenge a Party’s failure “to adequately adopt or maintain
measures to proscribe anticompetitive business conduct.” UPS states that it is not
challenging any deficiency under article 1501 but instead is challenging conduct that,
gven if it might be characterized as a violation of Canada's obligation under that
article, also violates other NAFTA provisions, such as article 1502(3)(d). In the
course of the hearing counsel for Canada accepted that a single set of facls could
come within more than one provision, for instance within both para (a) and para {d) of
asticle 1502(3) - even if it was difficult to envisage such a set of facts. We
accordingly accept that a single set of facts can indeed be the t_:-asis for claims under

- ‘mote than one provision. -

54, Canada also contests UPS's reading of article 1116(1), asserting that it
requires a specific showing that the facts claimed come within the scope of the
limiting clause of article 1116(1)(b). Only conduct that violates article 1502(3)(a) and
also violates an obligation under chapter 11 is within the provision according to this |
view. All other claims are excluded.

55. UPS responds that the text of NAFTA nowhere excludes anticompetitive

- mallers from investor-State jurisdiction and says that the objectives included in article

102 militate in favor of finding claims respecting these, matters within dispute
resolution jurisdiction, In particular, UPS points to the objectives of promoting
conditions of fair competition in the free trade area and creating effective procedures
for the resolution of disputes {articles 102(1)(b) and (e)). and the principles and rules

‘of national treatment, most-favoured-nation treatment and teansparency stated at the
outset of the article.
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56. Given those objectives, principles and rules, UPS contends, an exclusion
from jurisdiction would have 1o be expressly stated. UPS does not find such an
exclusion in the terms of the Agreement, even though there are many places in the

. Agreement where such an exclusion logically’ could have been' expressed. . The

" exclusion.conld have been stated in five places ~ in article 1112 which gives priority
1o other provisions of the Agreement which conflict with chapier 11; in article 1108
which with voluminous annexes itemizes specific exemptions and reservations; in
article 1101 which states the scope of chapter 11; in chapter 15 itself; and in the
exceptions to, and exclusions from, NAFTA in chapter 21. In none of these was
anticompelitive behaviour exciuded. Why, UPS asks, was that? It answers, because
that was not the intent of the drafiers of NAFTA.

57. The same inference, says the Investor, js also to be drawn from note 43, a
note 1o article 1501, which says that no investor may havé recourse to investor-State
arbitration under the Investment chapter for any matter arising under article 1501,
Counsel for UPS assert that this note was necessary (o prevent alleged breaches of
_article 1501 from being actionable under chapter 11. If that is so, the NAFTA Parties’
failure 1o include a similar note to asticle 1502 must, UPS says, give Tise to an -

~ Inference that investors may broadly contest violations of obligations imposed by
article 1502 in investor-State arbitration.

58, The Investor also emphasises that, had the drafters intended 1o exclude
certain claims from those that could be advanced under article 1502(3)(a), the
provision would have been drafted differently. 1t would not have imposed the very
broad obligation on eéch Parly to ensure that the monopolies covered by the provision .
‘&cl in a manner that is not inconsistent with Paﬂy obligations under this Agreemenr
Instead, it would ha\re 1mposed a much narrower obl:gatlon on each Party. |

59, Canada’s response to this point is supporbed by Mexico and the United
States. Canaeda says that while it agrees that its obligations as a Party under article
1502(3)(a) extend to the whole Agreement, the scope of investor-State jurisdiction is
another matter. That jurisdiction is conferred only in terms of article. 1116(1)(b) and
that provision requires, if jurisdiction is o exist, that the monopoly allegedly act in a
manner inconsistent with the Party’s obligations under chapler 11A. Questions of
compliance with other provisions of the Agreement may be subject to State-State
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dispute procedures including arbitration (subject to exceptions as in article 1501(3))
but not to investor-State arbitration. Any other reading would ignore the plain
limiting words of article 11 16(1)(b)

60. Certamly. Canada is correct in stating that the extent of substannVe_

obligation is one thing; the extent of jurisdiction quite another. Jurisdiction is
conferred by article 1116(1)(b) and is subject to its terms. Article 1116 concerning
investor-State disputes, like the similar article 1117, states the exfent of what the
Parties have agreed to in respect of claims being submitted to arbitration against each
of them by an investor of another Party. Other provisions may shed light on this
article, bul substantive terins of other provisions will not necessarily state obligations

subject to dispute resolution unless they fall within the purview of article 1116.

- 61, The meaning of article 1116 is not clarified by a possible adverse inference

from note 43 1o article 1501 or by other exclusions and exceptions. The NAFTA
Parlies quite plainly viewed article 1501 as a potentially open-ended obligation that
could be a basis for complaint in a wide array of settings. For that reason, although
adopting an obligation that could be addressed in State-State consultations, the Parties
expressly excepted arli_c.lc 1501 obligations from State-State | disput’e. settlement

procedures (article 1501(3)). Note 43 evidenccs the drafters’ caution. NAFTA

authorises a broader scope for State-State arbitration than for investor-State arbitration
and nowhere confers express authorisation to bring claims respectihg article 1501
under investor-State proceedings. The natural inference, then, would be that there is
no such jurisdiction; but, given the evidenL concerns over possible invocation of
article 1501 obligations, the draftors added a note to make plain that investor-State
arbitration also cannot be used 1o enforce this article.

62. Similarly, we are not persuaded by UPS's reading of article 1112, providing
for precedence of other chapters in the case of conflicts between their provisions and
chapter 11. There is no conflict between article 1136(1) and chapter 185, in particular

articles 1501 and 1502(3)(d). Rather it is article 1116 that establishes investor-State -
 jurisdiction — a matter with which those substantive provisions of chapter 15 are not

concerned — and confers it in para (1)(b) by reference to article 1502(3)() and section
Aof chapter 11, Whatever the contours of article 1116(1)(b), this is the provision that
confers jurisdiction. Substantive terms elsewhere in the Agreement do not contradict

21




TEIT T L

the grant of jurisdiction even if they provide obligations broader than the scope of
investor-State dispute resolntion.

63, Thls is not lo disagree with UPS’s statemnent that the grant of jurisdiction . -
'must be mterprctcd a8 Tnust other prowswns in the. Agreement “in light of the .

ob_lect:ves in article 102(1} of promoting conditions of fair competition and creating
effective dispute resolution procedures. But, as article 102(1) says, the objectives are
“elaborated more specifically through its principles and rules”. The critical relevant
role in this case is defined by article 1116(1)(b).

64. The relevant staternent in article 1116(1}(b} is that a cleim by an inveslor can
be predicated on a Parly’s failure 1o assure that & monopoly or state enterprise does
not act in a manner inconsistent with that State’s obligation under NAFTA “where the
monopoly has acted in 2 manner inconsistent with the Party’s obligations under
Section A {of chapter 11] ... "

65. The first word in the qualifying phrase quite plainly Iimits the Parties’
consent to investor-initiated actions. UPS reads that word as being synonymous with -
“30 long #s” while Canada reads that }vofd as synonymous with “only to the extent
that.” The other official texts of NAFTA, besides the Bnglisﬁ text, are in Spanish and

‘Prench. The words used in these versions are cuando (in the Spanish text) and
lorsque (in the French). |

66. The most plausible reading of these texts is that the condition being stated is
a substantial, conjunctive limitation on the scope of jurisdiction rather than a

disjunctive condition. That is most consistent with the usual meaning of “where” and

- “when" (or its equivalents) when they are being used metaphorically. Typically, the

meaning would be the conjunciive reading asserted by Canada and the other Pasties to

 NAFTA.

67. Moreover, the reading urged by Canada also is more consistent with the
structure of the remainder of the jurisdictional grant in 1116. That provision grants
investors the right to bring a claim for a violation of Section A of chapter 11 or a

- violation of article 1503(2) (which incorporates a violation of chapter 11 (or chapter

14} as a precondition). Canada’s reading of 1116(1)(b) would allow investors to seek
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the grant of jurisdiction even if they provide obligations broader than the scope of
investor-State dispute resolution.

_ 6_3. .. This is not to dlsagree wu.h UPS’s statement that the grant of Junsdichon :
must be interpreted - as must other prowswns in the Agreement in Light of the

objectives in article 102(1) of promoting conditions of fair competition and creating
effective dispute resolution procedurss. But, as articie 102(1) says, the objectives are
“eleborated more specifically through its principles and rules”. The critical relevant
rule in this case is defined by article 1116(1){(b).

64, The relevant statement in article 1116(1)(b) is that a claim by an investor can
be predicated on a Party's failure 10 assure that a monopoly or state enterprise does

not act in a manner inconsistent with that State's obligation under NAFTA “where the

monopoly has acted in a manner inconsistent with the Party’s obligations under

Section A {of chapter 117 . .

65. The first word in the qualifying phrase qmte plainly hmlts the Parties’

' consent to investor-initiated actions. UPS reads that wold as being synonymous w:th

“so long as” while Canada reads that word as synonymous with “only to the extent
that.” The other official texts of NAFTA, besides the English ext, are in Spanish and
French. The words used in these versions are cuando (in the Spanish text) and

lorsque (in the French).

66. ©  The most plausible reading of these texts is that the condition being stated is
a substantial, conjunctive limilaion on the scope of jurisdiction rather than a
disjunctive condition, That is most consistent with the usual meaning of “where” and

~ “when" (or its equivelents) when they are being used metaphorically. Typically, the

meaning would be the conjunctive reading asserted by Canada and the other Partics to
NAFTA.

67. Moreover, the reading urged by Canada also is more consistent with the
strscture of the remainder of the jurisdictional grant in 1116. That provision grants
investors the righl-to bring a claim for a violation of Section A of chapter 11 or a
violation of article 1503(2) (which incorporates 2 violation of chapter 11 (or chapter
14} as a precondition). Canada’s reading of 1116(1)(b) would allow investors to scek
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dispute resolution for a violation of 1502(3)(a) if the conduct that violates that
‘provision consists in failure to prevent conduct that violates an obligation of chapter
11A. In all three paris of this provision, then, a violation of chapter 11 is the
substantive fallmg to be addressed Only the mechanism for the violation differs in

" the three parts, In one part, the Party assertedly violates that substantive obligation

-

L A

directly, in the second part the Party acts through a state enterprise, and in the third

part through a monopoly sanciionad by the State.

68. The alternative interpretation offered by UPS would allow a far broader
scape to investor-State disputes and would make the part of article 1116 dealing with
a Party's failures to police defegated conduct of monopolies the vehiele for broad
investor review. No obvious teason appears why Parties'. having twice confined
investor-Siate dispute resolution to a narrow set of claims, would expand the ambit of

disputes dramatically if a state monopoly, instead of the State itself, acts

inconsistently wilh the State’s obligations under chapter 11A. UPS’s argument strains

both the text and the structure of the Agreement.

- 69.  We therefore conclude that, to the extent that a claim is brought under aricle

1116(1)(a), a breach of Section A must be alleged. UPS’s claims under article
1502(3){(a), thus, are limited to claims of violalions of obligations associated with

claimed failures to abide by terms of chapter 11A. UPS asserts two such bases for

such claims, under articles 1102 and 1105. Although the facts asserted by UPS may
make out a violation of other provisions of NAFTA as well as a violation of
obligations under these articles, our jurisdiction extends to the claims associated with
article 1502(3)(a) only so far as they can be brought within one of these provisions.

70. Canada raises no jurisdictional issue in respect of matlers falling within.

aﬂiele 1 502(3)(2) read with article 1102, But it does contend that article 1105 ~ the
other ' pl‘uvisi})n of Section A of chapter 11 invoked by UPS along with article
1502(3)(2) — does not extend (o the 'regulation of anticompelilive practices.
Accordingly it challenges the Tribunal’s jurisdiction over the second head of claim
(para 12 above). That contention relates as well to the third head of claim which
depends solé]y on article 1105. We therefore turn to that provision.

23
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Minimum standard of treatment - article 1105

71, Article 1105(1) is as follows:

Minimum Standard 01' Treatment

‘Bach Parly shall accord 1o mvestmants of mvcstors of another Parly '

" treatment in sccordance with international law, including fair and
equitable treatment and full protection and security.
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72, Under the third heading of the Claim, the allegation focuses on Canada’s

actions alone!

33.

34.

- Purther, Canada is obligated under NAFTA Article 1105 1o

accord to UPS Canada treatment in accordance with international
law, including fair and equitable treatment. Pursuant to NAFTA
Article 1105, Canada is obligated to:

(b) cnsure the existence of a transparent and effective regime
for the supervision and regulation of Canada Post in the
non-monopoly postal market in Canada.

Canada has breached its obligations under NAFTA Article 1105,
by infer alia failing to provide transparency in the supervision,

* regulation and operation of Canada Post including through its

accounting and financial reporling and by failing to enforce
Canadian law including in relation to the issues raised herein
when it knew or should have known that by doing so it provided
Canada Post with a competitive advantage over UPS Canada in
the Non Monopoly Postal Services Market.

13. The pleading under the sccond heading is more complex but also turns on
article 1105 with one exception (in para 29) where the national treatment standard

required by article 1102 is invoked,

obligations under article 1502(3)(a) and 1503(2) and continues:

22.

Canada Post is therefore required to act consistently with

Canada’s obligations under NAFTA Article 1105. The

obligations under NAFTA Article 1105 include not engaging in

anlicompetitive practices while exercising governmental '

authority, such as the type of anthority delsgated to Canada Post.
Examples of such anlicompetitive practices include:

a.  cross subsidization;

- b, predatory conduct and predatory pricing;

24
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¢.  usipg a monapoly infrasiructure and network developed
for the delivery of monopoly letter mail to benefit non-
monopoly products in an unfair manner; and

d. failing to allocate a fair and eguitable portion of the -

"~ costs incurred lo each of its non-monopoly products
- which benefit from the monopoly infrastructure and
network and pricing such non-monopoly producis below
those allocated costs.

23, In addition, under NAFTA Article 1502(3)(d), Canada is
obligated 10 ensure, through repulatory conirol, administrative
supervision or the application of other measures, that Canada
Post acls in a manner that does not use iis monopoly position
to engage, either directly or indirectly, it aaticompetitive
practices in the Non-Monopoly Postal Services Market that
‘adversely affect UPS Canada, such as cross-subsidization or
predatory conduct.  Accordingly, wherever Canada Post
engages in anticompetitive conduct in the non-monopolized
postal market it is acting inconsistenly with Canada’s
obligation to ensure that Canada Post not engage in such
conduct. '

74. . The ASC sets out alleged breaches of articles 1502(3)(a) and. 1503(2) by
~ drawing on the findings of the 1996 report of the independent Commission (para 10
above). It states that when Canada did respond to the Commission’s findings in April
1997 it determined not to implement measures to redress the findings. Since that date

27. ... Cunada Post has engaged in anticompetitive and unfair
conduct including predatory conduct, predatory pricing, tied
selling, cross-subsidization and the unfair use of its monopoly
infrastructure and network, which conduect is inconsistent with
Canada’'s obligations under NAFTA.

75. The ASC provides many examples, extending over two pages, in support of
_ lhgt genera) allegation, and further claims that Canada Post’s ability to cross subsidize
 is supported by Canada guaranteeing its borrowings, not requiring a market rate of
return and not requiring a return from Canada Post on its capital,
76. This scction of the pleading concludes with three brief paragraphs, under the
heading Canada’s conduct since April 1997:
30. Since April, 1997 Canada has implemented no, or insufficient, -

measures 10 ensure that the anticompelitive and unfair practices
engaged in by Canada Post would not occur.
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31, As a result, Canada has failed to supervise or exercise control
over Canada Post to ensure Canada Post has not acted in a
manner inconsistent with Canada’s obligations under NAFTA,
including from engaging in the unfair, inequitable, or
anticompetitive practices desciibed above and has permitted
- Canada Post to operate as a de ¥ acto unwgulated monopoly.

' 32.-. Accordmgly, ‘Canada  has vmlatcd Articles 1502(3)(a) and

1503(2) of NAFTA.
77. The very wording of article 1105(1) suggests, according to Canada, that the
obligation it states is one that already exists under international lIaw, one that requires
cach Party, in terms of the heading to the article, to accord a minimum standard of -~
treatment to investors of the other Parties. The reference is to the basic protection
conferred on foreign interests by the general body of international law, at least. We
'say “gat least” since the unrestricted 1Efc1ﬁn60 to “international law” in article 1105
w;:mld suggest, as UPS says, that treaty obligations may also contribute to the
protection afforded by that arlicle.

78. In another standard usage invoked by Canada, the reference is 1o the Taw of
state responsibility towards aliens, again a part of customary internationat law. While
cc_mnéei for the Investor criticise that terminology, their real criticism is not so much
qf the label but rathér of the content of the obligations which Canada says arise under
article 1105, According to Canada, a breach of article 1105 requires trecatment that
~ amounts to an outrage, to bad faith, to wilful neglect of duty, or to an “insufficiency”
of government action so far short of international standards that every reasomable
person would recognize its insufficiency,  Further, Canada submits that the
obligations under article 1105 do nol regulatle anticompetitive behaviour. There can
be no doubt, it says, that there is insufficient state practice to establish customary
international law on matters of competition. That position is also taken by Mexico
and the United States. B B o o

79. Canada and the other two NAFTA Parties depend as well on an
Interpretation of arficle 110S issued on 31 July 2001 by the Free Trade Commission
under article 2001(2){(c) (para 41 above). The Interpretation reads as follows:

Having reviewed the operation of proceedings conducted under

Chapter Eleven of the North American Free Trade Agreement, the Free
Trade Commission hereby adopts the following interpretations of
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Chapter Bleven in order to clarify and re-affirm the meaning of certain
of its provisions:

B. Minimum Standard of "D:eammnt in Accordance with
. International Law S oo

1. Article '1105(1) prescribes the_ customary international law
minimuin standard of treatment of aliens as the minimum
standard of treatment to be afforded to investments of investors
of another Party.

2. The concepts of “fair and equitable treatment” and “full
protection and security” do not require treatment in addition to or
beyond that which js required by the customary international law
minimum standard of treatment of aliens. '

3. A determination that there has been a breach of another provision
of the NAFTA, or of a separate inlemational agreement, does not
eslablish that there has been a breach of Article 1105(1).

it A
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80, The orthodox, even traditional, character of article 1105 also appears on this -

view {rom the context in which it appears, in a set of thre¢ provisions designed to
protect the rights and interests of investors throughont the free trade area. The other
two protections are very common in infernational treaty practice. They require

: '11ationa! {reatment under aﬂic'le 1102' and mdst favoured naﬁon treatment under article -

1103 (with the better treatment of the two being accorded under article 1104). Those '

obligations are relative. They depend simply and solely on the specifics of the
treatment the Party accords to its own investors or mvestors of third States. Article
1105 by contrast, states a generally applicable, minimum standard which, depending
on the circumstances, may require more than the rc[atwc obligations of arficles 1102
andll 1103. That is also the casc with other provisions of chapter 11, notably article
1116 which states limils on the Parties’ powers to nationalize or expropriate
investments of an investor of another Party.

I3

81. The Investor, by contrasl, siresses what it sees as the very general terms of

article 1105 and especially its requirement that Canada accord fair and cquitable
treatment to it. Whether Canada had met that obligation was something that could be
decided only when all the relevant evidence had been adduced and fully assessed.
Thé_sc arc not matters that could be assessed in the abstract. Canada is attempting to
engage the Tribunal in prejudging the merits of the dispute.
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82. If however the Tribunal does consider it necessary to deal with these
submissions, the Invegtor rejects the argument based on the Free Trade Commission’s
interpretation and Canada’s attempt 1o articulate the conlent of “international law” and

the “custornary international law minimum standard of treatment”. First, the Investor .-

ddes_-_nbt .aq_;;éept' the Commission’s Interpretation, and ¢veﬁ if ‘the 'Imcrpret_htidn
identifies the law the Tribunal is to épp]y that does not. help Canada because the
Interpretation does not define what is meant by the standard. Nor is it remotely
possible to assess whether the Investor has been accorded “fair and equitable
ireatment” in the absence of the evidence to be produced during the merits phase,
Secondly, Canada is relying on authorities from a different context and a different era.
Thirdly, jts position is inconsistent with the interpretive principles the Tribunal is
bound to apply and has been soundly rejected by NAFTA tribunals.!

83. As will be apparent from this brief summary, the submissions before the
Tribunal range widely. From that material one issue is however critical for the
present case. Does arlicle 1105 impose obligations on the Parties to contsol

anticompetitive behaviour as alleged in the passages of the ASC set out in paras 72 to.
- 76 above? We consider the position, first, under customary international law and,
second, under relevant treaty provisions (touching in that context on the significance

' of the Free Trade Commission’s Inferpretation).

84. To establish a rule of customary international law two requirements must be
met : consistent state practice and an understanding that that practice is required by
}aw. “It is of course axiomatic”, said the International Court of Justice in the
Libya/Malta Continental Shelf Case 1985 TCJ Reports 13, 20 (para 27), “that the
material of customary international law is to be looked for primarily in the act.ual

practice and opinio juris of States”. It went on to say that multilateral tr_é,atiés may

have an impartant role in recording and defining rules deriving from custom, or
indecd in developing them. That statement of principle demonsirates that the
obligations imposed by customary international law may and do evolve. The Jaw of

! UPS refers to Meralclad v Mexico, Award 25 August 2000, S B Myers v Canade, Pertisl Award 13 Novombor
2000; and Pope & Talbot v Canada, Awerd on the Merits of Phace 2, 10 April 2005, pora 118; sec also the
Avard In respect of damages, 31 May 2002, in that ¢ase, Where following the issuing of the Interpretation the
Tribunal preferred to see the Comemission’s action as an emendment rother thap on interpretation but, procceding
on the latter basis, it held that 15 actuial award was not incompatible with the Interprewntion and indecd Canada’s
actions viointed the fair and cquitable treatmont requiroment under Article 1105 even using Canade's strot
formulstion of the roguiremnent.
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stale responsibility of the 1920s may well have been superceded by subsequent
developments. It would be remarkable were that not s0. But relevant practice and the
related undérstandings must still be assembled in support of a claimed rule of
_cus_bomary internati_onal Iaw. B

' 85. ' In their submnsxons Canada Mcx:co and the Umted Slales call auentJon, in
terms of state practice, to studies of nahonal competition laws. Many stwates do not
have competition laws — only 13 out of the 34 Western Hemisphere nations and about
80 of the WTO members do; more than half of the laws have been enacted in the past
10 years. Further, national legislation, for instance that of the three NAFTA Parties,
differs markedly, reflecting their unique economic, social and politicel environment.,
And there is no indicalion in any material before the Tribunal that any of that
legislation was enacted out of a sensc of general international legal obligation, UPS
indeed did not attempt 1o establish that aspect or the pracﬁce element of a customary
international law rule requiring the prohibiting or repulating of anticompetitive

" behaviour.

86._I' ~ Some reference hae bcen made in the present context to. the many blla!ﬂrﬁl
treatles for the protection of investments that have been concluded over recent
decades as supporting a relevant rule of customary international law. Many of them
state an obligation of fair and equilable treatment to be accorded to investors
independently of the treatment required by international law. But, again, UPS has not
aitempted to establish that that state practice reflects an understanding of the existence
of a generally owed international legal obligation which, moreover, has (o relate to the
specific matter of requiring controls over anticompetitive behaviour.

87. . The absence of any such rule is also demonstrated by multilateral treaty _

'_makmg and codification proccs‘scs, one conternporary. the other from 40 years ago.
The WTO Ministerial Declaration of 14 November 2001 (the Doha Declaration)
shows that WTO Members are only now beginning to address the possibility of
negoliating competition rules on a multilateral basis. Ministers recognized the case
for a multilateral framework to enhance the contribution of compeiition policy to
interpational trade and development and the need for enhanced technical assistance
and capacity building in the area, and agreed that negotiations would take place after
the next session of the Ministerial conference on the basis of 2 decision taken by
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explicit consensus at that session on modalities of negotiations. That process decision
is to be related to the absence from the GATT and WTO treaties of any general set of

provisions prohibiting or controlling anticompetitive behaviour,

88 The ébsei_ide of Chltch_t general 'bb_ligations_' as indicated by s_‘t_afc’ Pra?:'ti'ce_ in’

national legislaﬁdn and the agreed process to establish a process reached at Doha can
‘be relaied to the efforls at progressive development and codification of state
responsibility undertaken within the International Law Commission of the United

Nations in the early 1960s. The draft articles prepared by the Commission's special

~ rapporteur, F V Garcia Amador, in 1961 at the end of that phase of the work covered
denial of justice to aliens, deprivation of liberty, expulsion and other forms of
interference with freedom of movement, maltreatment and other acts of inhumanity,
negligence in the performance of the duty to protect. and measures affecting acquired
rights. That final heading dealt with measures of expropriation and nationalization,
non-performance of contractual obligations in gencra! and repudiation of public debts,
but the draft articles said nothing at all about regulating anticompetitive behaviour.

89.  That gap also appears in the draft convention on the international .

responsibility of states for injuries to aliens prepared for the International Law
Commission by Professor Louis B Sohn and Professor Richard R Ba_xter of the
Harvard L.aw School in 1961.

90. Like the Garcia Amador text, the Harvard draft, even although it was
prepared over forty years ago, is still to be seen as something of a high water mark in
the statement of the Taw for the protection of aliens, parlicularly their property and
other economig¢ rights and interests. That asscssment is supported by the facts, first,

_that it was the subject of serious ¢riticism by some membc_rs' of the International Law

. Commission as failing to recognise the existence of two different economic systems
and failing to take account of the interests of the siales ofher than the Uniled States
~ and, second, that within a year or two the Commission decided to change direction
and to address the general rules of state respongibility rather than the more specific
matter of state responsibility towards aliens which until then had been the subject of
its attention (see Yearbooks of the International Law Commission 1959 vol 1, 147-
154; 1960 vol I, 264-270, 276-283; and 1963 vol 1I, 223-224, paras 51-55 of the
. Commission’s Report to the UN General Assembly).
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81. UPS did not refer us to material subsequent to the Harvard drafl 1o

"!i

demonstrate that general international law had moved in the direction of requiring

states to prohibil‘ or regulau: anticompetitive behaviour.

prohibnmg or regulating anticompetltive behaviour.

03, But is there nevertheless a basis in the text of arlicle 1105 itself or in some’

other treaty source (possibly admitted by the article’s general reference 1o
“international law™) for this part of the ASC?

o4, UPS says that there is, on the basis of Canada’s obligation to accord it “fair
and equitable treatmem”. According to UPS, that obligation is to be seen as
additional to the minimum standard and not to be subsumed within it.

95.  Ttinvokes the recent Pope and Talbot awards in support. The ruling in the
earlier award preceded, and the expression of opinion in the later award followed, the

addition to or beyond the customary international law standard of minimum treatment.

96. The NAFTA Parties have now submitted to a number of NAFTA tribunals
that the “additive” interpretation is not available to the tribunals. By their consistent

FI‘C'Q Interpretation. They are_inconsistent with the Interpretatlon in parncular'
insofar as it says that the obligation to accord fair and eqmtable tredtment is not in-

position they provide, they say, an “authentic” interpretation, in terms of article 31(3)

of the Vienna Convention. And in any event the FTC's Interpretation is binding on
chapter 11 tribunals including this one.

97.  We do not address the question of the power of the Tribunal to examine the

conclusion thag the obligation Lo accord fair and equilable treatiment is not in addition
to or beyond the minimum standard. Our reasons in brief are, first, that that reading
accords with the ordinary meaning of arlicle 1105, That obligation js “included”
within the minimum standard. Secondly, the many bilateral ;reatics for the protection

' Inlerpretatlon of the Free Trade Commission. Ralher. we agree in any event with its -

of investrents on which the argument depends vary in their substantive obligations; -

while they are large in number their coverage is limited; and, as we have already said,
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in terms of opinio juris there i{s no indication that they reflect a general sense of

obligation, The failure of efforts to establish a multilateral agreement on investment
provides further evidence of that lack of a sense of obligation. Thirdly, the very fact

that many of the treaties do cxpressly creatc & sland- alone obligation of fmr and
equuablc treatment may ‘be seen as gwmg added force to the ordma:y meanmg of

atticle 1105(1) end particularly the word “including” (“notamment” and “inclunido™).
And the likely availability to the investor of the protection of the most favoured nation

obligation in article 1103, by reference to other bilateral investment treaties, if

anything, supports the ordinary meaning.

98. The remaining possible basis for finding support in article 1105 for the
pleading about anticompetitive behaviour is that the expression “intemational law” in
that article may include tresties and in particular ardcle 1502(3)(d). This possible
argument js also rejected by the FTC's Interpretation (paras 1 and 3). Again, we need

‘not address the matter of whether this Tribunal may challenge an Interpretation since

the analysis we undertook earlier of the relationship between chapter 11 and chepter
15 excludes the. poss1b111ty thet any provision of article 1502(3) other ‘than
subparagraph (a) can be the subject of investor-State arbitration.

99, The Tribunal accordingly concludes that those parts of the ASC, which are
based on article 1105, and which challenge anticompetitive behaviour and the failure

to prohibit or control it are not within its jurisdiction.

Antlcompetitive measures and article 1102

100. Canada chellenges the Tribunal’s jurisdiction over paras 16(f) and 29 of the

ASC. The former, under the headmg National Treatment, nlleges breaches by Canada
‘of the obligation of “the best :11-_;unsdict:on treatmem with respect to .., the ...

conduct and operation of investments™ (para 15) by giving benefits and privileges to

. Canada Post which are not made available to competitors, including UPS, in

particular

(f) Allowing non-monopoly products access 1o and the benefit of
the infrastructure bullt to service Canada Post’s monopoly
products without appropriate charges being allocated to the
non-monopoly product
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Canada did not at the hearing pursue a related challenge to para 16(g).

101. Paragraph 29 appears under the Chapter 15 (articles 1502(3)(a} and 1503(2))

heading in the ASC, but appears to be misplaced since it simply alleges a breach of
© article 1102 S S T

29. Further, Canada Post has also acted incopsistently with
Canada's obligations under NAFTA Article 1102 by not
allowing similar access to its monopoly infrastructure and
network to UPS Canada and its other competitors thal it
provides to its non-monopoly business.

102,  The conclusion we have reached under the previous heading about
anticompetitive measures not being subject to article 1105 is not relevant to these two
paragraphs. Paragraph 29 should refer to Canada’s breach of its obligations rather
than to Canada Post’s breach of Canada’s obligations, but subject to that and its
i'cpositioning with the other alleged breaches of the obligation to accord national
treatment, the pleading in the paragraph alleges facls which are capable of constituting

a violation of article 1102. That is also the case with para 16(f).

103. = Accordingly, this chdllenge to jurisdiction fails.

Publications assistance programme

104, Paragraph 18 of the ASC contains allegations relating to a Canadian
programme kuown as the Publications Assistance Programme (PAP), which appear in
the part of the Claim relating 10 pational treatment (article 1102).

105. Canada argues that the allegations regarding the PAP should be dismissed as

~outside the jurisdiction of the Tribunal because of annex 2106 (the so-called “cultura
industries exemption™) and article 1108(7)(b) (the “subsidics exemption™). These

claims are considered briefly below,

iy The eultural industries exempition -

106. Annex 2106 to NAFTA reads as follows:

Notwilhstanding any other provision of this Agreement ... Bay
measure adopted or maintained with respect to eultural industries ...
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shall be governed under this Agreement exclusively in accordance
- with the Canada-United States Free Trade Agreement,

107. Cenada’s position, in brief, is that the PAP satisfies the criteria described in
annex 2106, namely, it is a 'ﬁncasurc that has been “adopted or maintained with
respect to cultural industries.” o |

108, UPS submits that the parficular activity in which Canada Post is engaged,
which the Investor refers to as the mere “delivery” of books, magazines, periodicals or

newspapers, does not fall within the definition of “cultural industries” set out in

NAFTA article 2107, which is identical to FTA article 2012 and which reads as
follows:

[Clultural industries means persons engaged in any of the
following activities: .

(a) the publication, distribution, or sale of books, magazines,
periodicals or newspapers in print or machine readable form but not
including the solc activity of prmtmg or typesetling any of the
foregoing;

109, .Setti_ng aside the issue whether or not the word “distribution™ includes_

“delivery" —~ though it bears nbting that UPS itself suggests, elsewhere in ‘its
submissions, that the PAP does concern the “distribution” of magazines by Canada
Post ~ it is, at first blush, arguable that the intent of the article 2107(a) definition is to
capture all aspects of what might be called the business of print-making and -selling;
and indeed it is not necessarily obvious why, if the object and purpose of the “cultural
industries™ provisions of NAFTA are to bencfit those industries, the delivery to
consumers of cultural products shouid be excluded.

110. It might also be observed that at least certain aclivities associatéd with

cultoral industries but which Canada and (he United States nonetheless chose to

exclude from the NAFTA/FTA definition are expressly identified in article 2107(a),
to wit: ... the sole activity of printing or typesetting”. UPS states that these words

indicate that “it is apparent that the cuitural industries exceplion was not intended to )

apply to such an industrial process", which it describes as “the commercial or
industrial process of door to door delivery of magazines to subscribers”. It might,
however, be argued that the intent of the Parties {0 NAFTA is clear on its face,
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namely, to exclude from the definition of cultural industries (as between Canada and
the United States) “the sole activity of printing or typesetting”.

111. UPS submu;s that “[t]he mere fact that magazmea are carried th:ough the

assertion is likely correct, as far as it goes. It does not necessanly follow, however.
that the activity of del:vermg cultural products 10 consumers is inconsistent with the
protection of Canadian “cultural indusiries”, as the concept is understood in the
context of NAFTA, or that the persons engaged in delivering such products are
excluded from the artiﬁle 2107(a) definition of cultural industries.

613 The subsidies exemption

112, As mentioned, Canada also submits that the PAP is exempt from the

-application of NAFTA article 1102 by virtue of article 1108(7)(b), which reads, in

part:

Articles 1102, 1103 and 1107 do not apply to:

(b) subsidies or grants provided by a Parly or a statz enterprise,
including government-supporied Joans, guarantees and
insurance.

113. The Investor disagrees with Canada's position. It argues that a subsidy
measure (such as the PAP) benefiting a particular cultural industry (in this case, the

magazine industry) should not discriminate against a foreign investor in a different

mail does not converl 1he mail delwery system into 2 cultural mdusu-y Thls ﬁ"

industry. Canada responds that UPS misconceives the focus of the exemption in °

question, which is clearly “subsidies™ and not, as UPS suggests, “industries”. It points

out that at para 18 of jts ASC UPS itself descnbes the impugned conduct of Canada as

“designing ‘and jmplementing a Publications Assistance Program. intended to

subsidize the Canadian magazine industry ...”.

i) Conclusion

114, Having considered the issues which arise in res;:;ect of Canada’s contention
that the Tribunal lacks jurisdiction to hear UPS’s allegations regarding the PAP, and
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bearing in mind the appropriate test for determining jurisdictional disputes (paras 33-
37 above), the Tribunal is of the view that there is simply insufficient evidence on the

record, at the present time, on the basis of which it could dismiss the Investor's
- -@llegations.. . By the same token, it is not possible for the Tribunal to asceriain the

correctness of UPS's characterisation of the PAP as some sort of -subtéxfugé; or

'coio_rable scheme.

115 Tn due course, with the benefit of a more complete factual record as well as

more fulsome analysis of the issues by the parlies, the Tribunal will be prepared to
revisit these questions, if invited by the parties to do so, during the merits phase of the
arbitration.

Taxation measures

116. The ASC contains allegations relating to goods and services tax, ' They
appear in parts of the Claim relating both to national treatment {article 1102) and

minimun standard (article 1105). The allegaiion relating to article 1105 was

challenged by Canada, in its Memorial, as being outside the Tribunal’s jui"i@k:licticmf
Cqﬁnse] for the Investor statéd at the hearing r.hat it abandoned tﬁat parﬁcular claim
and as a consequence para 33(a) of the ASC. It did however maintain the Claim
relating 1o Lhe tax so far as article 1102 was concerned. As a result of that statement,
counsel for Canada did not at the hearing pursue its challenge in relation to taxation.

117..  The Tribunal recoids those clarifications which have the consegquence that no
Canadian challenge remains under this heading, We simply note that while arlicle
2103 provides that nothing in the Agreement applies to taxation measures, cne of the
limits to that exception is that article 1102 (but not article 1105) does apply to taxation

measures (with exceptions that are not relevant), Accordingly the position taken by

" the two parties appears to conform exactly with the Agreement.

American subsidiaries of the investor

118.  Under article 1101, headed Scope and Coverage, chapter 11 applies to
measures adopted or maintained by a Party relating to
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investors of another Party; ,
investments of investors of another Party in the temritory of the

- Party; ... .
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119, As already noted, the ASC refers to the Investor, to its US Subsidiaries and
' to UPS Canada. In relauon to the claimed breaches of article 1102, the ASC a]leges

that

19,

By reason of the benefits and privileges set out above, which are
not correspondingly made available by Canada to UPS Canada,
UPS, the US Subsidiaries and UPS Canada have suffered harm,
loss and damage, including but not limited to competitive
disadvantage, reduced profit, reduced - market share, and
increased out of pocket expense. Canada has violated its
obligation to accord national treatment purshant 0 NAFTA
article 1102 1o UPS and UPS Canada, and is therefore hable to
pay compensation. (emphasis added)

In respect of article 1105 the ASC says;

35.

By virtue of the facts set out in paragraphs 20 to 34 above, UPS,
the US Subsidiaries and UPS Canada have suffered harm, loss

and damsge, including but not limited to competitive
disadvantage, reduced - profit, reduced market share, and -

increased out of pocket’ expense.  Canada has viclated ils

* obligations under NAFTA and is liable to pay compensation,

(emphasis added)

120.  Canada says that the references to US Subsidiaries in these paragraphs

should be struck. They do not allege ejther that the Subsidjaries are “in” Canada or
that the loss was suffered by UPS itself. So far as the wording of the ASC itself is
concerned, we note that the final sentence of para 19 is indeed limited to UPS and
UPS Canada and that the final paragraph of ﬁie ASC under the heading Relief Sought
and Damages Claimed is further restricted, just to UPS:

as.

UPS claims damages of not less than US $160 rmlhon as

compensation for the damages caused by or arising out of
Canada’s breaches of its obligations under NAFTA, costs
including professional fees and disbursements, costs of the
arbitration, interest, compensation to remedy the tax
consequences of any award and such further relief as this tribunal
might deem approprizate.

121, In terms of the jurisdictional provisions of articles 1101 and 1116, UPS, to
recover datnages, would have to establish at the merits stage that the damage was
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suffered either by it or by one or more of its investments “in” Canada. (There is of *
course no question about UPS Canada,) The evidence may — or may not - establish
that any damage suffered by the US Subsidiaries may properly be attributed to UPS
- itself or that those Subsidiaries, as investments of UPS, were “in” Canade.
122, While the.ASC rnig.hl have beeh v)ordéd somewhat more ﬁmcisely in this |
respect, the Tribunal considers that it gives adequate notice of the claim to Canada,
against the jurisdictional limits set out in chapter 11 govéming the claim that the
Investor may make in respect of its investments and subsidiaries, To repeat, at the
merits stage, UPS will have to establish on the evidence how and to what extent
within those limits it. has suffered damage or losses, Accordingly, at this stage, the
" Tribunal rejects the challenge by Canada under this heading,

Minimuin requirements of pleading

123, In its Memorial Canada sought

to strike the Amended Statement of Claim for failure to comply with
the requirements of Chapter 11 and UNCITRAL Rules for advancing &
claim. In particular, UPS has failed to

{if)  plead the minimum required facts and damages flowing from
the alleged breach with sufficient particularity.

According to the Memorial, this objection and that relating to the US Subsidiaries
(which we have already rejected) “are, aloneg, a sufficient basis on which to strike the
Amerided Statement of Claim in its entirety”.

124, At the hearmg, however, counsel for Canada made no reference at all to this
contention either in their primary submmsmns or in thenr rcply Counscl for UPS by'
contrast did touch on the matter.

125.  Since Canada did not formally abandon this challenge, we do address it. We
do that briefly and essentially in terms of the argument made by the Investor, an
argument which we did find persuasive.

126. The applicable rules of international law to which article 1131(1) refers

include of course the requirements of impanial and fair judicial process, a matter also
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emnphasised by the statement of purpose at the beginning of section B of chapter 11,
Procedural rules and rulings are means 1o those ends, not ends in themselves.

127. A statement of claim must be speciﬁc enough to put the respondent properly

Ly

. on notice so that it can reply adequately in its statement of defencc The lr:bunal also -

must be mformed of the essence of the claim. An exhaustive statement of the faets or
of the evidence supporting the claim is not required. What is required, according to
‘article 18(2) of the UNCITRAL Arbitration Rules, is the foliowing:

' The statement of ¢laim shall include the following particulars:
(2) The names and addresses of the parties;
(b) A statement of the facts supporting the claim;
{c) The points at issue;
(d) The relief or remedy soughl.

The claimant may annex to his statement of claim all documents he
deems relevant or may add a reference to the documents or other
evidence he will submit.

128, The ASC follows the list of partlculars set out in article 18(2) Thus it has_
.parts headed The Parties, Rclevant Entities, Procedursd Hlstory of Dispute and

Jurisdiction, Overview ~ Breaches of NAFTA, Canada’s NAFTA Obligations (under
which it states facts as well as Jegal obligations and alleges breaches by reference to

- both), Points in Issue and Relief Sought and Damages Claimed. (The italics indicate

the four elements included in the list in article 18(2) of the Rules.) The Investor used
essentially the same structure in its initial Statement of Ciaim which was much longer
(75 pages plus 26 pages of appendices), a matter which Canada criticised in an earlier
phase of the case when it challenged, it appeared, more than 100 paragraphs of the

claim and said that it should not have to waste significant time and effort responding

to lcngthy and complex allegauons that prima famc were not properly before the '

Tribuna! (sce paras 17 and 19 of the Decision of the Tribunal of 17 October 2001 on
the filing of a statement of defence). In a formal sense at least, the Investor complies
with the UNCITRAL article.

129.  Canada also calls attention to the elemenis required by article 1116 : that the

claim is that the Parly has breached an obligation under one of the specified -

‘provisions and the Investor has incurred loss or damage by reason of or arising out of
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that breach, The ASC does allege such breaches (para 12 above) and, in its final
paragraph headed Relief Sought and Damages Claimed (para 120 above), claims
damages as compensation for the damage caused by or arising out of Canada’s
~ breaches of its obligations under NAFTA. .

130. Cénﬁda complniné nevertheless that there s insufﬁci.eht' precision; The
Investor has failed to advise the Tribunal and Canada of all the alleged measures,
breaches of chapter 11 and the alleged damage suffered. In particular, six paragraphs
(paras 16, 22, 27, 34, 35 and 36) provide non exhaustive lists of alleged breaches.
Further, leave to amend the statement of claim to provide greater precision should not
* be granted if the other party would be prejudiced or the amendment fell outside the
submission {o arbitration. '

131, The last submission refers to one 6f the controls which the Tribunal has over
the development of the claim to ensure that it understands the essential matters and
that the other parly has proper notice. Under article 20 of the UNCITRAL Rules,
either party may amend or supplement its claim or defence unless the tribunal
) considers the amendment inapliroﬁriate having regard to delay, pr_éj_udice or other
circumstances; further, a claim may not be amended to take it outside the scope of the
arbitration claim. It will be observed that the article does not have quite the balance
that Canada would sugpgest. While (he tribunal may exercise control over
amendments, its ]éave. need not be sought in the first instance. Article 22 is also
relevant, as both parlies remind the Tribunal. It has the power to decide whether
further written statements, in addition to the statements of claim and defence, should
be required from the parties or may be presented by them. Those powers are to be
read with the broad powers of the tribunal under article 15 of the UNCITRAL Rules
to conduct the arbitration in such manner as it considers appropriate provided that the
;. parties are treated'with equality and given a full opportunity to present their cases. o

132.  Looking at the ASC as a whole and in the context of principle end the
relevant UNCTTRAL Rules, the Tribunal considers that it does adequately give notice
to Canada of the essential elements of the claim it must meet. It does enable Canada
to formulate a staternent of defence. As the process of the production of evidence and
of proof proceeds (a process supported by the Tribunal's powers mentioned earlier
and also anicle 24 of the UNCITRAL Rules), the Investor will have the opportunity to
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give its claims greater precision. Jt is of course in its interests 1o do so if it is to
establish its claims as a matter of fact.

133, The Tribunal concludes that this objection by Canada fails. .
Conclusion

134, Canada'’s challenge to the Tribunal’s jurisdiction over heads of claim B
(paws 20-28 and 30-32) and C (paras 33(b) and 34) succeeds on the basis of the

Tribunal's rulings in respect of the relationship of chapter 11 and chapter 15 and of
the scope of article 1105. It follows that '

(a)  paras 22, 23, 33(b) and 34 are struck as is the consequential reference to article
1502(3)(d) in para 36, and '

{b) it is incumbent on UPS (o demonslrate, in the first instance by a further
amended statement of claim, that the claims made in paras 27, 28 and 30-32
and the related aflegations of fact can be based qi: - provision of section A of
chapter 11 other than article 1105, o |

135, Canada’s challenge to jurisdiclion over para 16(f) and para 29 is dismissed
but UPS’s attention is drawn to the comments made in the Award about the
formulation and positioning of para 29.

136, Canada’s chalienge to jurisdiction over para 33(a), based on the taxation
exemption, is moot since the Investor agreed to delete that part of its Claim.

137. Canada’s challenge to jurisdiction over the claim concermed with the
 Publications Assistance Program (para 18) is joined to the mesits. - '

138,  Canada’s challenge in respecl of the US Subsidiaries of UPS is joined to the
merits.

139.  Canada's challenge 1o the adequacy of the Amended Statement of Claim is
dismissed.
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140.  In its written pleadings UPS sought a cosis order in its favour and Canada
did not refer to the matter. Given the result, the Tribunal decides that the parties are
to bear their own costs of this phase of the proceeding.

©141.  The parties are to advise the Tﬁbunél.by Monday, _9'_Décemb¢r- 2002 of their
* proposals for the appropriate next steps in the procedure, including a timetable, and
are to respond, if necessary by Monday, 16 December 2002. '

For the Tribunal

President
- 22 November 2002
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