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(a) by virtue of membership of the former of any existing or future customs
union or economic unian, or similar institutions; or

(b) on the basis of an agreement for the avoidance of double taxation, or on
the basis of reciprocity with a third State (emphasis added).

The Respondent merely states, without providing any further proof or explanation,
that “[...] it was the intention of the contracting parties to have the subject matter
governed by the Treaty of EC" (R's Reply, para. 58).

To be clear, it can hardly be disputed that by acceding to the EU both Parties have
expressed their general consent to be bound by the EC Treaty. This, however, is
without prejudice to the continuing application and validity of the existent BITs.

The Respondent has not implied that at any point in time there had been an effort on
either part of Slovakia or the Netherlands to terminate or re-negotiate the BIT, or, as
a matter of fact, that the Parties had intended the EC Treaty to supersede the BIT.

By the same token, the Respondent’s consent to submit any investment dispute to
arbitration in accordance with Article 8 of the BIT is also unconditional, namely, the
Contracting Parties have not chosen to limit it in any manner in view of Slovakia's
accession to the EC or any other treaty, either at the moment when the BIT was
concluded or at any later point in time.

As to the third condition, the Tribunal does not believe that there are any convincing
reasons to consider free movement of capital under the EC Treaty and protection of
investment under the BIT to be incompatible or conflicting with any fundamental EU

law principles, such as the principle of prohibition of discrimination, as argued by the
Respondent (R's Reply, para. 60).

The Tribunal tends to agree with lhe tribunal in Eastern Sugar that “the BIT and the
EU Treaty are not incompatible"® inter alia because:

[i)f the EU Treaty gives more rights than does the BIT, then all EU parties,
including the Netherlands and Dutch investors, may claim those rights. If the
BIT gives rights fc lhe Netherlands and to Dutch investors that it does not
give other EU countries and investors, it will be for those other countries and

9 Eastern Sugar, op. cit. para. 168.
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investors to claim their equal rights. But the fact that these rights are unequal
does not make them incompatible'® (emphasis added).

Accordingly, the Tribunal concludes that in the present case the BIT has not been
terminated in accordance with Article 59 of the Vienna Convention. This said, while
for the sake of completeness the Tribunal has considered the Parties’ arguments on
the application of Article 59, it must nonetheless be underlined that a scrupulous
analysis of this Article is in fact unnecessary in the present case. This is so because
there exists one fundamental reason which provides sufficient proof by itself that the
BIT in question has remained in force and is applicable to the present dispute: the
lack of retroactive effect of the EC Treaty.

As argued by the Claimants at the hearing without being rebutted by the
Respondent, the Respondent began to engage in its allegedly wrongful conduct with
respect to the Claimants’ investment before the Slovak Republic’s accession to the
EU (Tr. J., p. 15-16).

Therefore, since the dispute between the Parties arose before Slovakia's accession
to the EU, the Claimants’ rights under the BIT have remained unchanged, in line
with Article 70 (1)(b) of the Vienna Convention:

1. Unless the treaty otherwise provides or the parties otherwisc agree, the
termination of a treaty under its provisions or in accordance with the present
Convention:

(@[]

(b) does not affect any right, obligation or legal situation of the parties
created through the execution of the treaty prior to its termination (emphasis
added}).

As noted above, the Tribunal has no reason to believe that the Parties intended for
the EC Treaty to substitute or supersede the BIT. However, even if it were so, no
evidence has been presented to the Tribunal permitting it to conclude that the
Parties have agreed to a retroactive application of the EC Treaty.

Article 28 of the Vienna Convention, on which the Claimants relied at the hearing
(Tr. J., 16:4 et seq.) also provides that:

'° Ibid., at para 170.
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Unless a different intention appears from the treaty or is otherwise
established, its provisions do not bind a party in relation to any act or fact
which took place or any situation which ceased to exist before the date of
the entry into force of the treaty with respect to that party.

The EC Commission has adopted the same approach on the question of the EC
Treaty's retroactive effect:

[Tlhe effective prevalence of the EU acquis does not entail, at the same
lime, the automatic termination of the concerned BITs or, necessarily, the
non-application of all their provisions. Without prejudice to the primacy of
Community law, to terminate these agreements, Member States would have

to strictly follow the relevant procedure provided [...] in the agreements
themselves. Such termination cannot have a retroactive effect'' (emphasis
added).

To be clear, the views expressed by the EC Commission in other arbitral cases are
by no means binding on this Tribunal, the EC Commission’s opinion can at most
provide some guidance to the Tribunal in adjudicating this case. This said, it is not
irrelevant that the EC Commission itself has never suggested that the accession lo
the EU of a new member State would result in an automatic termination of the BITs
between such State and all the other EU members.

Similarly, there is no doubt that a state cannot unilaterally withdraw its offer to
submit an investment dispute to arbitration after the investor has made its
investment in reliance on this promise, as this would result in a complete viclation of
the investor’s legitimate expectations '?

Rather, had the Slovak Republic really intended to terminate the BIT in question
upon its accession to the EU — an intent that, as noted above, has not been proven
by the Respondent — it should have done so in accordance with the procedure set
out in the BIT. This has not been the case however, and therefore Slovakia's offer
must remain in force for the duration of the BIT in accordance with its terms

" Opinion of Mr. A S e then Director General of the Directorate General of
EC Internal Market and Services. The opinion was given to a member of the Czech
Republic's government on 13 January 2006 and quoted in Eastern Sugar, op cit at para
118.

For an overview of the legitimate expectations doctrine as developed by arbitral tribunals,
see Elizabeth Snodgrass, "Proiecling Investors' Legitimate Expectations: Recognizing
and Delimiting a General Principle”, 21 ICSID Review — Foreign Investment Law Journal
(2006) 1, with references to cases.
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In fact, if recourse is taken to the provisions of the BIT, it becomes apparent that the
investor's rights thereunder are secured for another fifteen years after the
termination of the BIT, since Article 13 (3) provides that:

In respect of investments made before the date of the termination of the
present Agreement the foregoing Articles thereof shall continue to be
effective for a further period of fifteen years from that date.

For all the foregoing reasons, the Tribunal concludes that the BIT was not
terminated upon the Slovak Republic's accession to the EU. Accordingly,
Respondent's jurisdictional challenge on this ground must fail.

This said, the fact that this Tribunal has not found EC law to constitute an obstacle
to its jurisdiction under the BIT is without prejudice to the application of any relevant
provisions of EC law as part of Slovak domestic law. It shall be recalled that the

dispute settlement clause contained in Article 8 (6) of the BIT stipulates the following
choice of law provision:

The arbitral tribunal shall decide on the basis of the law, taking into account
in particular though not exclusively:

e the law in force of the Contracting Party concerned, [...] (emphasis
added).

It is undisputable that Slovak domestic law includes EU law following Slovakia's
accession to the EU. Therefore, if EU law must be applied, this Tribunal will seek to

interpret both the BIT and applicable EU law in a manner that minimises conilict and
enhances consistency.

Finally, although not necessary for the Tribunal's finding, for the sake of
completeness the Tribunal will now briefly address some additional arguments made
by the Parties.

The Tribunal first observes that both Parties have relied on Article 30 of the Vienna

Convention in their respective submissions, albeit in order to reach different
conclusions. Article 30 provides as follows:

1.[...] the rights and obligations of States Parties to successive treaties
relating to the same subject matter shall be determined in accordance with
the following paragraphs. [...]

3. When all the parties to the earlier treaty are parties also to the later treaty
but the earlier trealy is not terminated or suspended in operation under
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article 59, the earlier treaty applies only to the extent that its provisions are
compatible with those of the later treaty (emphasis added).

Essentially, the Respondent contends that Article 30 cannot be applied to the
resolution of the dispute between the Parties since the two treaties in question do
not relate to the same subject matter (R's Reply, para 69 et seq.), while the

Claimants argue that it does, considering that “all BIT stipulations are absolutely
reconcilable with the EC Treaty” (Tr. J., 17:23-24).

As explained above, the Tribunal sees no incompatibility between the BIT and the
EC Treaty, which could pose an obstacle for the Tribunal to decide the present
dispute. That said, in light of the Tribunal's finding that the EC Treaty and the BIT do
not cover the same subject matter, they cannot be considered successive treaties

pursuant to Article 30. Therefore, Article 30 of the Vienna Convention bears no
relevance to the present case.

As a last subsidiary claim, the Slovak Republic requests that the Tribunal ask a
national court to make a referral to the ECJ in order to decide all questions relating
to the application of the Dutch-Slovak BIT in the present dispute. Considering that
the Tribunal has encountered no difficulty in deciding the issues raised by the
Parties, the Tribunal sees no need to discuss this request.

To conclude with one general observation, it is certain that the intra-EU BIT
compatibility with EC law has recently become a much debated topic. There are
approximately 190 intra-EU BITs in force today,'® and at least four other arbitration

cases based on intra-EU BITs have been recently brought before arbitral tribunals.'

It is also true that the EU has expressed some concern about the impact of intra-EU
BlTs on the integrity of the Community’s legal order. Nonetheless, it has recognized

that the security of the investors must prevail and therefore has never failed to

3 Report to the Commission and the Council on the Movement of Capital and Freedom of

Payments, Council's document of 17 December 2008, no. 17363/08, 2008 EFC, para. 16.
Etectrabel S.A. v. Republic of Hungary, ICSID Case No. ARB/O7/19. AES Summit
Generation Ltd v. Republic of Hungary, ICSID Case No. ARB/07/22; Vattenfall AB v. the
Federal Republic of Germany ICSID Case No. ARB/09/6; Mercuria v. Republic of Poland
(SCC case, not public, see |.A. Reporter, No. 8, 2008).
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emphasize the importance of observing the correct procedures for terminating the
BITs, thereby excluding any retroactive effect.'®

It is also pertinent to note, in light of the Respondent’s jurisdictional objections on
grounds of EU law, that while initially the EU had strongly encouraged the Member
States to review the need for intra-EU BITs in the common market, in its last report
the EC Economic and Financial Committee seems to adopt a more indulgent view
on the intra-EU BIT phenomenon. The Committee notes that most Member States
have not shared the Commission's concern in respect of arbitration risks and
discriminatory treatment of investors and have preferred maintaining the existing
agreements without either terminating or re-negotiating them.'® Nor has the EC
Commission so far initiated infringement proceedings against any EU Member State
on grounds of a failure to terminate an intra-EU BIT.

In light of these considerations, the Tribunal concludes that the Dutch-Slovak BIT
was not terminated upon Respondent’s accession to the EU and therefore the EC
Treaty is not an obstacle for this Tribunal to sellle the present dispute under the
applicable BIT. This is especially so considering the absence of any conclusive
position of the EC or the ECJ on this question.

Jurisdiction ratione personae

Respondent's position

The Respondent argues that the Claimants have not proved their Dutch nationality
as the primary condition for the proteclion of their investment under the Dutch-
Slovak BIT. According to the Respondent, the Claimants have effective nationality of
Belgium as opposed to the Netherlands (SoD, Part A.3.; R's Reply, paras. 83 et
seq.; Tr. J., 10:1 et seq.).

More specifically, the Respondent puts forward the argument that the relevant
documentation presented by the Claimants is insufficient to prove their nationality;
on the contrary, several documents in the record demonstrate that the Claimants

have dominant nationality of Belgium (R-146, R-147 C-47, see R’'s Reply, paras.
92-96, 126-128).

S Bruno Poulain, "Développements Récents Du Droit Communautaire Des Investissements

Internationaux”, 113 Revue generale de droit international public 4 (2009), pp. 873-895,
at 880.

'® Report to the Commission, op.cit. paras. 16—18.
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In support of its argument that the existence of a genuine link may prevail over the
formal nationality of a person the Respondent relies, inter alia, on Nottebohm'’,
Champion Trading v Egypt'® and Siag v Egypt'® (R's Reply, paras. 97-107).

Finally, the Respondent contends that the Claimants' alleged companies such as
A T 8 and T. cannot be considered investors under the Dutch-
Slovak BIT as they do not satisfy the terms of Article 1(a) of the BIT, nor have they
been incorporated in the Netherlands in order to be able to claim protection under
the Dutch BIT (R's Reply, paras. 169-181, Tr. J., p. 72-73).

Claimants’ position

The Claimants argue that they have fully demonstrated that they both hold Dutch
nationalily. As a result, their investment must be covered by the Dutch-Slovak BIT.
The Claimants note specifically that not only they “from their birth onwards, have
uninterruptedly had the Dutch nationality” (Cs' Brief, p. 2, Exh. C-247, C-316 A, B,
C, D), but alsc emphasize that the Dutch nationality is and has always been their
only nationality (Tr. J., p. 28:5).

As a result, in the Claimants’ opinion the arguments advanced by the Respondent
on grounds of the principle of effective nationality have to be put aside, as the
Claimants are not dual citizens of both the Netherlands and Belgium.

The Claimants also argue that the investments made via their companies must be
afforded protection under the Dutch-Slovak BIT, since they are 100% owners and
shareholders in these companies (Cs’ Brief, p. 2; Cs' S on J, p. 5-7). It is also the

Claimants’ position that Mr. C companies were nothing but a “bank... to
keep his money there” (ITr. J.. p. 14:.10-11). The Claimants thus deny that the Deed
of Transfer of Claims (Exh. C-322) could have as its effect that the companies are
obliged to make any claims in their own right (Tr. J.. p. 84-87).

Nottebohm (Liechtenstein v. Guatemala), 18 November 1953, [1955] ICJ Reports 111.
Champion Trading Company, Ameritrade International, Inc, James T Wahba, John B
Wahba and Timothy T Wahba v. Arab Republic of Egypt (ICSID Case No. ARB/02/9),
Decision on Jurisdiction of 21 October 2003, p. 17.

Waguih Ehe George Siag and Clorinda Vecchi v. Arab Republic of Egypt (ICSID Case No
ARB/05/15), Decision on Jurisdiction of 11 April 2007, para 143 and 146.
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il Analysis

1. Nationality of Messrs. O and L

11%: In order to assess the Respondent’s challenge regarding the Claimants’ nationality,
the Tribunal must first determine the applicable rules pursuant to which the
existence of Claimants’ nationality must be examined.

118. In accordance with Article 1(b), the term “investors” comprises:

(i) natural persons having the nationality of one of the Contracling Parties in
accordance with its law; (emphasis added)

119. It follows that the applicable rules in light of which the Claimants’ nationality needs to
be assessed are the Dutch-Slovak BIT and Dutch law. Indeed, it is a well-

established principle of international law that each State is entitled to determine the
body of its nationals in accordance with its national law.*°

120. The Respondent has advanced two arguments in support of its claim that the

Claimants lack Dutch nationality and therefore cannot invoke protection under the
Dutch-Slovak BIT.

121; First, the Respondent contends that the Dutch nationality of the Claimants as proved
by their Dutch passports and other documents (Exh. C-316 A, B, C, D) is merely

prima facie evidence which has little relevance if an individual's nationality is found

to be ineffective due to the lack of a genuine link between such an individual and the
State (R's Reply, paras. 89-80).

122. Second, the Respondent argues that some documentary evidence in the record
indicates that the Claimants' dominant nationality is in fact Belgian, and that in any
event their permanent residence in Belgium has caused them to lose their Dutch
nationality (R's Reply. paras. 125-131).

123. It is correct, as asserted by the Respondent, that the Claimants have been
permanent residents of Belgium for many years (Tr. J.. 27:13). However, the

? See International Law Commission, Draft Arlicles on Diplomatic Protection with
commentaries, 2008, Yearbook of the International Law Commission, 2008, vol. Il, Part
Two, under Article 4, p. 31 [hereinafter Draft Articles on Diplomatic Protection). In the

ICSID context, tribunals have also consistently held that it is the domestic law of each
contracting state that determines nationality.

30



124.

125.

126.

127.

128.

Respondent has not demonstrated that Dutch law requires an effective link such as
permanent residence for the continuation of citizenship and that therefore the

Claimants would have lost their Dutch nationality as a result of their permanent
residence elsewhere.

Similarly, while the Respondent correctly relies on Dutch nationality legislation
providing that in certain specific cases Dutch citizenship is lost at the moment of a
voluntary acquisition of the citizenship of another country (SoD, para. 19), the

Respondent has not shown that the Claimants have acquired Belgian nationality as

a result of their permanent residence in Belgium or otherwise. In other words, there

is no evidence that Belgium would in fact recognize the Claimants as Belgian
citizens.

Consequently, the Tribunal has no reason to doubt that the Claimants have acquired

Dutch citizenship by birth and have not lost it ever since (Tr. J.. p. 21).

As far as ambiguous documentary evidence concerning the Claimants’ nationality is
concerned, the Respondent was right to raise some concern about Mr. Ot~ s
application for an extract from the Criminal Record filed with the General Attorney’s
Office (Exh. R-146), which referred to him as Belgian, rather than Dutch. However,
following a question from the Tribunal at the hearing, it was explained that this must
have been a mistake on the part of the Slovak authorities, as the same document

also includes Mr. C Dutch passport number (Tr. J.. pages 77-78).

The Tribunal is satisfied with the explanations provided by the Claimants at the
hearing regarding their Dutch citizenship (Tr. J. 76:1 — 79:12). This is especially so
considering that the Tribunal has no reason to doubt that the Claimants have not

lost their Dutch citizenship, nor that it is in fact the Claimants’ only citizenship.

The Respondent has relied on Siag in support of its argument that an investor's
certificate of nationality conslitutes merely prima facie evidence (R's Reply. para.
90). However, in Siag this remark was made in the context of emphasizing the
importance of national law in determining an investor’s nationality. The Siag tribunal

observed that while documents evidencing the claimants’ naticnality are relevant,
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‘they do not alleviate the requirement on the Tribunal to apply the Egyptian
nationality law, which is the only means of determining Egyptian nationality”?'.

In the present case, the Respondent has not succeeded in establishing that the
Claimants have either lost their Dutch citizenship pursuant to Dutch nationality law,
or that they are dual citizens of both the Netherlands and Belgium. As a result, the

Respondent’'s reliance on Champion Trading is also misplaced (R's Reply, para.

105), since in that case the claimants had two nationalities and hence the tribunal
applied the effective nationality principle in order to determine which one of the two
was the claimants’ dominant nationality.

The Tribunal further observes that the BIT merely requires an investor to have
“nationality of one of the Contracting Parties”, which is moreover conferred upon
such investor in accordance with the Contracting Party's national law. The BIT does
not require such nationality to be “effective” or imposes any further conditions such
as the existence of a genuine link to the respective Contracting Party. Nor, as a
matter of fact, does the BIT require that the investor hold only one nationality.

The Claimants rely on Micula v. Romania® to question the application of effective
nationality principle in cases of a single, as opposed to dual citizenship. The
Tribunal agrees with the rationale adopted in Micu/a where the tribunal, after having
examined the Draft Articles on Diplomatic Protection and the ILC Special
Rapporteur’'s report on Diplomatic Protection concluded that:

There is thus a clear reluctance in public international law to apply the

genuine link test where only a single nationality is at issue, such as the case
at hand. (para. 94, emphasis added)

The tribunal concluded its analysis by noting that:

[W]hen dealing with a single nationality, the threshold for the Respondent
State to show that the test is applicable is higher than in the cases of dual
nationality and the use of the test should be limited to exceptional
circumstances. (/bid., para. 104, emphasis added)

2! Siag, op cit., para. 153.

loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C.
Multipack S.R.L. v. Romania, ICSID Case No. ARB/05/20, Decision on Jurisdiction and
Admissibility, 24 September 2008.
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Indeed, the Nottebohm case where the principle of effective nationality was applied
in a case of a single nationality certainly represents such “exceptional
circumstances”. In that case the claimant had held German nationality from his birth,
had genuine ties to Germany, and had in addition been living in Guatemala for 34
years. Shortly after the Second World War broke out, the claimant renounced his
German nationality and became a naturalized citizen of Liechtenstein. The ICJ
found that the only reason for his naturalization was the substitution of his status as
a national of a belligerent State as opposed to that of a neutral State. The ICJ's
conclusion was that since Mr Nottebohm’s nationality was not effective, Guatemala

had no obligation to recognize a nationality granted in such circumstances.

It is self-evident that no such "exceptional circumstances” exist in the present case
for this Tribunal to doubt the authenticity of the Claimants' Dutch nationality. To sum

up, contrary to the Respondent’s allegations (R's Reply, para 125 et seq.), the

record does not establish that the Claimants have either acquired Belgian nationality
or lost their genuine link to the Netherlands only as a result of their permanent
residence in Belgium.

Consequently there is no need for the Tribunal to consider the Parties’ argument as
to whether the Claimants could alternatively have brought their claims under the
Belgian-Slovak BIT. However, the Tribunal notes in passing that, in the absence of
the Belgian nationality of the Claimants, the answer to this question would
necessarily have been negative.

In light of all of the above, the Tribunal concludes that Mr O and Mrs
O —L hold and have continuously held the Dutch nationality at all
time periods that are relevant to this Tribunal's jurisdiction in the present case.

Investments made through Claimants’ companies

As noted above, the Respondent challenges the Tribunal's jurisdiction over the Claimants’
investments made through companies such as T A | T and S {“the
Companies”) on the grounds that Article 1(b) of the Dutch-Slovak BIT limils the L
“‘investor” to natural persons having the nationality of one of the contracting parties ana
legal persons constituted under the law of one of the contracting parties.
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Both Parties have advanced arguments as to whether the claims of these companies can
be considered under different BITs, i.e., under BITs concluded between the Slovak
Republic and the State where each of these companies is incorporated. In this context, the
relevance of the definition of “investment” in Article 1(a) of the Dutch-Slovak BIT, covering
“every kind of asset invested either directly or through an investor of a third State” has also
been discussed.

Evidence presented to the Tribunal demonstrates that Mr. O is the owner of the
Companies (Exh. C — 248 A B, C. Exh. C-309; Tr. J., p. 87-88). Hence, subject to the
observations made below about the timing of Mr. O 's acquisition of the BCT
shares, an issue which may require further examination at the merits stage, the Tribunal is
satisfied that Mr. O. is the owner and shareholder of the Companies through
which the acguisition of the BCT shares was made.

In this context, it is important to note that the nationality of the Companies and Mr.
0] right to claim investment protection under the Dutch-Slovak BIT as a natural
person and owner of the Companies are two issues which should be kept separate from

the legal point of view. For purposes of jurisdiction, only the second one matters here.

This said, for the sake of completeness in view of the Parties' argumentation, the Tribunal

notes that the Claimants expressly admit that only T is Dutch®®, while
A is incorporated under UK laws and €, :and T are Belgian (Cs’Son J, p. 3). In
other words, they accept that the Companies, but for T . do not hold

Dutch nationality, namely, that they have not been constituted under the laws of the
Netherlands pursuant to Article 1(b) of the applicable BIT.

2 Eor the sake of clarity, the Tribunal notes that while T is indeed
Dutch (Exh. C-309 A), in their last submission on jurisdiction of 26 Uctober 2009 (page
5), the Claimants claim damages to their investment made through T
which is a company with its registered seat in Slovakia (Exh. C-309 5. Exh. R-138). On
the other hand, the Respondent has alleged that T does not qualify as an investor
under the Dutch-Slovak BIT, as it is not established under Dutch law; nor can it be
considered as an inveslor of a third state (R's S on J, para. 53). The Tribunal notes that

the record on the exact identity of T is indeed unclear. Regrettably, the Claimants
have failed to explain the relationship, it any, between T and T
However, considering that the Tribunal has no reason 10 doubt Mr.
(51 interest in T 3s a shareholder and conseqguently his status as an
investor, e Tribunal will determine the issue of T s identity, as well as the question
relating to the precise amount of shares currently owned by Mr O (R's Reply

para. 264, _fn 153) if necessary to resolve the dispute at the merits stage.
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This, however, is without prejudice to the investor’s rights as a natural person. Therefore,
the Tribunal is inclined to follow the Claimants' reasoning that the Companies were

nothing more than a vehicle through which Mr. O being the owner of the
Companies (Tr._J.. 87:11), transferred his personal capital for investment in the Slovak

Republic. As explained by the Claimants at the hearing with respect to one of the
Companies in question:

[It] was nothing else than a Dutchman’s money deposit, not unlike a savings
bank. There is essentially no difference. (Tr. J., 34: 7-9)

The Tribunal also notes in this context that it is nowadays by no means uncommon
to set up sometimes complex corporate structures to make investments abroad and

that arbitral tribunals have often been required to assess investments made through
corporate vehicles under bilateral investment treaties.*

The question before this Tribunal is therefore whether, through his control and ownership
of the Companies, Mr. © can be considered as an investor. In order to answer
this question, recourse must first be had to the text of the BIT. The Tribunal observes that
there is nothing in the BIT that precludes such an interpretation. Quite to the contrary, the

text of the Treaty with respect to the protection of investments is quite broad.

Indeed, the term investment as defined in Article 1(a) is phrased in particularly broad
terms, extending the protection of the Treaty to “every kind of asset invested either directly

or through an investor of a third state”. It is thus clear that the BIT does not need to be
construed narmowly.

The Tribunal believes its interpretation to be in line with the approach adopted by
other tribunals. Generally speaking, even in cases where investors had chosen
much more complex corporate structures for their investment than in the present
case, tribunals have nonetheless found that the corporate structure does not change

the nature of the investment, nor disqualify the claimant from invoking the protection
of the treaty.

% gee, among others, Aguas del Tunari S A. v. Republic of Bolivia, ICSID Case No.
ARB/02/3, Decision on Jurisdiction of 21 October 2005, Autopista Concesionada de
Venezuela, C.A. [Aucoven] v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB/00Q/5, Decision on Jurisdiction of 27 September 2001; Saluka Investments BV v. The
Czech Republic, UNCITRAL, Partial Award of 17 March 2006; Tokios Tokeles v. Ukraine,
ICSID Case No. ARB/02/18. Decision on Jurisdiction of 29 April 2004.
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The conclusion which the Tribunal reaches is further supported by authors such as
McLachlan, Shore and Weiniger, who state that “where the corporation is controlled
by nationals of another State and the corporation has no substantial business
activities and no management seat in the State of incorporation, the corporation may
be regarded as the national of the State where control and management is
located"®. This is so especially in the case where the shareholder is claiming direct
injury to its own rights as opposed to injury to the corporation.®®

The Tribunal's conclusion is also supported by a reference to Sedelmayer v Russia®’ . That
case bears striking similarity to the present one. The claimant, a German citizen, sought
protection under the German-Russian BIT as a natural person for the investments he had
made through his wholly owned American company. The tribunal found that since the
claimant's company was “only a vehicle through which he transferred his own personal
capital into Russia"®, in light of the object and purpose of the applicable treaty, Mr.
Sedelmayer had to be “regarded as an investor under the Treaty, even with respect to
investments formally made by SGC International or the other companies™”®.
For the sake of completeness the Tribunal notes that the deed of transfer of claims (the
“Deed"), dated 5 October 2006 (Exh. C-322), does not impact the Tribunal’s findings on
the present issue. In light of the Tribunal’s finding that the Companies were merely vehicles
for the Claimants to transfer their personal funds for an eventual investment in the Slovak
Republic, the Tribunal is of the opinion that the Deed cannot have as its effect that the
Companies are considered as making these claims in their own right, especially
considering the Claimants’ ownership of these companies and the lack of any substantial

business activity by the Companies independently from the Claimants.

25

McLachlan, Shore, Weiniger, Inlernational Investment Arbitration (2007), at 5.88 (5).
26

See Lauder v. Czech Republic. UNCITRAL arbitration, Final Award of 3 September 2001,
para. 153-155. In this case, too, the claims were brought by Mr Lauder in his personal
capacity under the US-Czech BIT. The Tribunal accepted jurisdiction on the grounds that
Mr Lauder was the ultimate beneficiary in the corporate chain. See also Mclachlan,
Shore and Weiniger according to whom "[t]he relaxed attitude to piercing the corporate
veil demonstrated by investment tribunals also extends to allowing claims to be asserted
by the ultimate beneficial owner in a corporate structure” (MclLachlan et al., op. cit., at
6.92).

Mr. Franz Sedelmayer v. The Russian Federation, SCC, Award of 7 July 1998.

Ibid., page 57. The Sedelmayer tribunal thus accepted the claimant's argument that "[iln
modern international law the so-called “control theory” is widely accepted. This theory is
based on the idea that the decisive factor is who de facio controls the entity, which has,
for example, made investments in a foreign country. Consequently, the control theory
leads to the piercing of SGC International's corporate veil and to putting the de facto
investor — i & the Claimant — in the focus”, ibid., page 27.

* Ibid., page 59.
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At the hearing, in an answer to the Tribunal’'s question about the purpose of the Deed, the
Claimants’ Counsel responded as follows:

To do with the deed of transfer, it is a pity that we acted in this way, because

it is a little bit disturbing, the force. The deed itself, the meaning of this deed

was only to give Ot the possibility, if necessary, to collect also and

to act also as a Claimant for the other companies. This procedure is the
only purpose of the deed. (emphasis added, Tr. J., 84:6-13)

The Tribunal has no reasons to doubt the sincerity of the Claimants’ explanation.

The Tribunal thus concludes that irrespective of the corporate structure chosen for
the investment by the Claimants, their investment is entitled to protection under the

BIT. The Respondent's jurisdictional objections on this ground are therefore
rejected.

Jurisdiction ratione materiae

Respondent's position

The Respondent’'s third jurisdictional objection relates to the alleged lack of the
Tribunal's jurisdiction ratione materiae. It is the Respondent’s view that the claimed

investments do not comply with the standard criteria of investment, such as the so-
called Salini test (R's Reply, para. 186 et seq.).

Moreover, the Respondent argues that the Claimants’ investment was “executed
and managed” contrary to the laws of the Slovak Republic (R's Reply, para. 226 et
seq).

Finally, the Respondent contends that the Claimants have failed to sufficiently
identify the alleged breach of the BIT, “as they have failed to identify the acts the

Respondent was obliged to perform to prevent the conduct of individuals filing the
BCT bankruptcy petition” (R's S on J, para. 2 et seq.).

Claimants’ position

It is the Claimants’ position that they have made an investment pursuant to the
applicable BIT. The Claimants challenge the Respondent’s reliance on the Salini

test and question the adequacy of several elements encompassed in the Salini
formula (Tr. J., p. 44-49).
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The Claimants also hold the view that they have fully proven that the allegedly illegal
acts by the State judiciary, tax authorities and others, as well as the State's failure to
act when in fact intervention was required, amount to the Slovak Republic's
breaches of its obligations under the BIT (Tr. J.. p. 53-62).

Analysis

Existence of an investment

It is common ground between the Parties that the Tribunal's jurisdiction is contingent
upon the Claimants' having made an investment within the meaning of the BIT.

Article 1(a) of the BIT defines the term "investment" broadly and non-exhaustively:

[T]he term ‘investments’ shall comprise every kind of asset invested either

directly or through an investor of a third State and more particularly, though
not exclusively:

i. movable and immovable property and all related property rights;

ii. shares, bonds and other kinds of inlerests in companies and joint
ventures, as well as rights derived there from,

ii. title to money and other assets and to any performance having an
economic value,

iv. rights in the field of intellectual property, also including technical
processes, goodwill and know-how,

v. concessions conferred by law or under contract, including concessions to
prospect, explore, extract and win natural resources. (emphasis added)

The Tribunal first observes that before providing the non-exhaustive list of the types
of investment, Article 1(a) first notes that the term “investment” comprises “every
kind of asset”. There can thus be little doubt that the Parties had intended the
definition of the investment to be very broad. In fact, it has been suggested that the

reference to “every kind of asset’ is “[p]ossibly the broadest” among similar general
definitions contained in BITs.*

Consequently, had the Parties wished to limit the definition of investment to

particular types of assets or, to exclude certain assets such as loans®', they could
have embodied such restriction in this provision.

% N. Rubins, The Notion of ‘Investment’ in International Investment Arbitration, in: N. Harn
(ed), Arbitrating Foreign Disputes, The Hague, 2004, p. 292.

For findings by arbitral tribunals that loans constitute a form of investment, see Fedax v

Venezuela, ICSID case number ARB/36/3, Decision on Jurisdiction, 11 June 1997: CSOB

v Slovakia, ICSID case number ARB/97/4, Decision on Jurisdiction, 24 May 1999; (Tr. J.
43:7-11). —
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The Tribunal thus concludes that since the Claimants' investment meets the
definition of investment under the BIT, it is sufficient for the Tribunal's determination
of an existence of an investment in the present case. However, considering that in
their discussion of the existence of an investment both Parties have relied on Salin/
v. Morocco® (R’'s Reply, para 186 et seq . Tr. J., p. 43 el seq.), the Tribunal will
verify that this test is fulfilled as well.

As is well known, the ftribunal in Salini held that the notion of investment
presupposes: (a) a contribution, (b) a certain duration over which the project is
implemented, (c) an element of risk, and (d) a contribution to the host State's
development, being understood that these elements may be closely interrelated,
should be examined in their totality, and will normally depend on the circumstances
of each case™.

Before examining whether the Salini test has been met in the present case, the
Tribunal wishes to make two cbservations. First, it is important to note that the Salini
test was developed in the context of Article 25 of the ICSID Convention, while this
Tribunal has been constituted under the UNCITRAL Rules.

Second, as emphasized by the Claimants at the hearing, the Salini test has recently
come under a fair amount of scrutiny both in the doctrine and the jurisprudence (Tr.

J.. p. 43-48) For example, in Biwater v Tanzania™ the tribunal explicitly noted that:

In the Tribunal's view, there is no basis for a rote or overly strict, application
of the five Salini criteria in every case. These criteria are not fixed or
mandatory as a matter of law. They do not appear in the ICSID Convention.
(at para. 312, emphasis added)

The tribunal went on to conclude that:

Given that the Convention was not drafted with a strict, objective, definition
of “investment”, it is doubtful that arbitral tribunals sitting in individual cases

32 salini Construtori S.p.A. and ltalstrade S.p.A. v Morocco, ICSID Case No. ARB/00/4,
Decision on Jurisdiction, 23 July 2001, para. 50 et seq.

Jan de Nul N.V. and Dredging International N.V. v. Arab Republic of Egypt, ICSID Case
No. ARB/04/13, Decision on Jurisdiction, 16 June 2006 para. 91; Joy Mining Machinery
Limited v. The Arab Republic of Egypt, ICSID Case No. ARB/03/11, Decision on
jurisdiction of 6 August 2004, para 53 ef seq.

Biwater Gauff Ltd. v. United Republic of Tanzania, ICSID Case No. ARB/05/22, Award,
24 July 2008, para. 312 et seq. Several other tribunals have been resistant in following
the rigid standard set out by the Salini test: see, among olhers, Philippe Gruslin v.
Malaysia (ICSID Case No. ARB/99/3), Award of 27 November 2000, 5 ICSID Rep. 484

(2002), AES Corparation v. Argentine Republic (ICSID Case No. ARB/02/17), Decision
on Jurnisdiction of 26 April 2005.

a3
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should impose one such definition, which would be applicable in all cases
and for all purposes. (at para. 313)

With these two caveats in mind, the Tribunal will now proceed to briefly examine the

Salini conditions as applied to the circumstances of the present case.

First, an investment presupposes a contribution on the side of the investor. In the
case at hand, the Tribunal is persuaded that the purchase of shares by the

Claimants, especially given the purpose consisting in revitalizing BCT, represents a
contribution of money and assets of economic value.

Second, to qualify as an investment, a project must have a certain duration. In this
respect, the Tribunal has taken note of the fact that, as argued by the Claimants at
the hearing, Mr G “and his wife visited the BCT on a regular basis for eight
or nine years (TIr. J., 48:21).

This said, there is a disagreement between the Parties regarding the timing of Mr.

C acquisition of BCT shares (R's Reply, para. 248), in particular with

respect to investments made through A and T I (R's Reply, para. 264 et
seq.). The Respondent has argued that the Claimants have failed to produce
evidence proving their ownership of A “at the decisive period of time”, and that

the Claimants' acquisition of BCT shares was not made in good faith, since at the

time of acquisition BCT was already over-indebted (R's S on J. para. 38; R's Reply
para. 268). The Respondent has also raised some concerns regarding Mr.

O .ownership interest in T. " at different times (R's Reply, para. 264).

Having considered the Parties’ positions on this issue, including Exhibit R-140 and
R-153, the Tribunal finds that the record is unclear an these matters which have not
been sufficiently discussed by the Parties yet. That said, there is no evidence putting
in doubt Mr. O« ownership of BCT shares which could deprive him of his
status of an investor. In other words, for the purposes of determining its jurisdiction,
the Tribunal is satisfied that the Claimants’ investment meets the duration
requirement. The Claimants’ changing ownership of BCT shares at different

moments in time, and the consequences thereof will have to be dealt with at the
merits phase.

The third requirement, namely the fact that the project in question involves an

element of risk, has nol been seriously contested by the Respondent. Indeed, the
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fact that the purchase price of the BCT shares paid by the Claimants may have
been lower than the actual value of the shares does not preclude the fact that the

Claimants’ investment involved a degree of risk. As observed by the tribunal in
Société Générale™.

(tyhe purchase of property for a nomina! price is a normal kind of transaction
the world over when there are other interests and risks entailed in the
business. (at para. 36)

Finally, the Respondent argues that the Claimants have failed to demonstrate any
contribution to the Slovak Republic's development through their investment.
According to the Respondent, the Claimants’' decision to invest in BCT was guided

by pure self-interest, especially considering the allegedly low price paid for the
shares.

According to the Claimants, they have been actively involved in the management of
BCT for many years: they have contributed their know-how and sales contacts with
customers in the industry, bought the machinery needed for sewing thread, obtained
financing for BCT thanks to their personal relations with certain banks and
introduced a number of important changes in BCT's management that were

necessary to modernize the business and render it competitive and attractive to
Western European customers.

While the extent and effect of Claimants’ activities will have to be examined in
further detail at the merits stage, at this juncture the Tribunal is satisfied that the

Claimants have made a contribution to the Slovak Republic’'s development as
mandated by the Salini test.

For all the foregoing reasons, the Tribunal concludes that the Claimants made an
investment within the definition of Article 1(a) of the BIT. Because the Parties have
also referred to the Salini test, the Tribunal further notes that this test is met as well.

Accordingly, the Slovak Republic’s jurisdictional challenge that there is no
investment fails.

* societe Geénérale v. Dominican Republic, UNCITRAL, LCIA Case No. UN7927,
Preliminary Objections to Jurisdiction, September 19, 2008, para. 36.

41



2. An investment made in accordance with the host State's laws

173.

174.

175.

176.

177.

178

It is the Respondent’s position that besides the four conditions outlined above under
the Salini formula, there is a yet another condition, “ensuing from international law
and the established practises in investment disputes” that foreign investors have to

observe (R's Reply. para. 188 el seq.).

The Respondent argues that the Claimants have not managed their investment in
accordance with the Slovak Republic’'s laws and that they have, inter alia, failed to
pay taxes as well as to observe other obligations under the Slovak Commercial
Code (R's Reply, para. 226 ef seq.).

The Tribunal first observes that, although the Respondent contends that the
Claimants’ investment was “executed and/or managed” contrary to the Slovak
Republic’s laws, its complaints relate primarily to the Claimants’ conduct after the
investment had been made, i.e., the Respondent argues that "BCT in the long run
breached its duty to pay taxes”, that the Claimants did not respect their “obligations
resulting from their financial situation” but rather “intentionally misled the tax
authority” and thus breached their obligation to manage BCT with due care as
required by the Respondent’'s Commercial Code.

These allegations relating to the management of the investment during the course of
the project are matters for the merits. They have no impact on the Tribunal's
jurisdiction, which merely requires the investment to be legal. The rationale behind
this requirement is that illegal investments, made contrary to the applicable local
laws or, for example, through the exercise of fraud, have to be disqualified from the
protection of the BIT already at the jurisdictional stage. As discussed in further detail

below, this is not the case here. Nor has the Respondent alleged the contrary.

Rather, the only reference to this effect is contained in Article 2 of the BIT providing
that:

Each Contracting Party shall in its territory promote investments by investors
of the other Contracting Party and shall admit such investments in

accordance with its provisions of law. (emphasis added)

Another questicn is whether the investment was made, as cpposed to managed, in

the breach of the host State's laws, with (he consequence that the investor would be
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deprived of the right to resort to arbitration. Some BITs provide so expressly. The
present one does not. However, this silence does not mean that fraud or abuse in

the making of an investment may not preclude the investor from obtaining protection
by way of arbitration.

In this respect, the Respondent further relies on Plama v Bulgaria® and Inceysa v El
Salvador’’ in support of its argument that “[ijnvestments, which have been made
contrary to the laws of the host State, naturally cannot enjoy any legal protection”

(R's Reply, para. 191). From a general point of view, the Respondent’s affirmation is

correct. However, the arbitral awards invoked by the Respondent in support of its
position contain significant differences to the present case.

In Plama the tribunal found that the claimant would have never obtained the
investment approval had it not been for its deceitful conduct, in violation of Bulgarian
national law.*®* As opposed to Plama, in the present case there is no issue of the
Claimants failing to provide relevant and material information as to their identity as
investors, nor have the Claimants mislead the State on any similar grounds, merely
for the purposes of obtaining the State’s approval of the investment.

By the same token, in Inceysa the claimant had commiited a wide range of
illegalities at the time of making its investment in El Salvador. Among others, the
Claimant had presented false financial information as part of its tender, had made
false representations during the bidding process, had falsified documents, and had
hidden its relationships with certain entities that were directly pertinent in the
circumstances of the case.®

It does not appear to the Tribunal that in the present case any equivalent conduct
has taken place at the time when the Claimants made their investment in the Slovak
Republic.

Consequently, at this stage in the proceedings it suffices to note that the
Respondent has not shown that the Claimants’ investment was made contrary to the

host state’s laws at the time of admission and that any aspects relating to the

% plama Consortium Limited v. Bulgaria, ICSID Case No. ARB/03/24 (ECT). Award, 27
August 2008, at para 143.

Inceysa Vallisoletana S.L. v. Republic of El Salvador, ICSID Case No. ARB/03/26, Award,
2 August 2006, para. 231, 240 et seq.

¥ plama, op. cil. para. 143.

Inceysa, op. cit. para. 236 et seq.
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Claimants’ behaviour in managing the investment are questions that belong to the
merits. In sum, the transaction giving rise to the Claimants’ investment pursued a
legitimate business purpose and did not involve any fraud or illegality, which could
have barred the investment from the protection afforded by the Treaty.

Lastly, the Tribunal should address Phoenix v Czech Republic’®, a case in which the
tribunal applied what might be considered as a sixth Salini test requirement, i.e., the
obligation that the investment be made in good faith. The requirement to act in good
faith is a general principle of law that applies in all circumstances.*’ It is not an
element of the definition of investment. This said, there are no indications in the

record that may lead one to doubt the bona fide nature of the Claimant's investment.

Prima facie treaty breach and attribution

To assess its jurisdiction ratione materiae, the Tribunal must further determine
whether, if they are later established, the facts alleged by the Claimants "fall within
[the treaty] provisions or are capable, if proved, of constituting breaches of the
obligations they refer to".*? At the jurisdictional stage, the Tribunal merely examines

whether the alleged wrongful acts may constitute treaty breaches, assuming they
are established in the merits phase.

In the Statement of Claim, the Claimants argue that the Respondent has breached
Article 3(1) of the BIT, failing to provide fair and equitable treatment to their
investment; Article 3(2), failing to accord the Claimants’ investments full security and
protection; and Article §, avoiding to take measures resulting in the investment being
directly or indirectly taken away.

Prima facie it appears to the Tribunal that if all the facts alleged by the Claimants
were indeed proven to be true, they could lead to the Respondent's liability under
the BIT. More specifically, if proven, the alleged facts put forward by the Claimants

(Exh. C-45, Cs' S on J. § 1) could amount to expropriation pursuant to Article 5 of
the BIT. They could also result in a breach of Article 3(1) providing that foreign

*“® Phoenix Action, Ltd. v. Czech Republic, ICSID Case No. ARB/06/5, Award, 15 April 2009,
para 135 et seq.

Dolzer, R.. Schreuer, C., Principles of International Investment Law (2008), pp. 5-6;

Panizzon, M., Good Faith in the Jurisprudernce of the WTQO (2006), pp. 11-35, with

extensive references to sources of good faith and the scope of the principle under

international law.

Bayindir insaat Turzim Ticarel Ve Sanayi A.S., v. Islamic Republic of Pakistan, Decision on

Jurisdiction, ICSID Case No. ARB/03/29, November 15, 2005, para. 197.
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investors are to be afforded fair and edquitable treatment, or of Article 3(2)

guaranteeing that investor's investment shall be granted full security and protection.

Similarly, it cannot be excluded at this preliminary stage that, if proven, the acts of
the judiciary alleged by the Claimants could constitute a breach of the BIT. The
Claimants argued at the hearing that they were deprived of an effective possibility to
appeal the bankruptcy decision because of the national legislation rendering any

such attempt entirely futile (T._Jr.. pages 80-81). Whether this was indeed the case
will need to be examined at the merits stage.

It will equally have to be established at the merits stage whether the acts alleged are
attributable to the Respondent. At this juncture, it is sufficient to observe that the

acts of state officials and judges, which are challenged, appear prima facic
attributable.
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V. DECISION

190. For the reasons set forth above, the Tribunal makes the following decision:

(i) The Respondent's jurisdictional objections are denied;

(i) The Tribunal has jurisdiction over the dispute submitted to it in this arbitration;

(iii) The decision regarding the costs of arbitration is deferred to the second phase

of the arbitration on the merits.

Place of arbitration: Geneva
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