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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DIAG HUMAN, S.E.,
Plaintiff,
V. Civil Action No. 13-0355 (ABJ)

CZECH REPUBLIGMINISTRY
OF HEALTH,

Defendant.

N/ N N N N N N N N N N

MEMORANDUM OPINION

Plaintiff Diag Human has filed a lawsuit in this Court seeking to enforce a&tbation
award it claims it obtained against the defendatite Czech Republic Ministry of Health.
Defendant has filed a motion to dismiss the case on multiple grounds. The Cougtawill
defendant’'s motion and dismiss the case because the 2008 arbitiatisionis not a final
arbitration award that is enfoeable under the New York Convention.

BACKGROUND!?

Plaintiff Diag Human is a corporation organized under the laws of the Pringipélit
Liechtenstein First Am.Compl.[Dkt. # 59] (“Am. Compl.”) § 7. The Czech Republic is a foreign

state, and the Ministry of Health for the Czech Republic is an agency of thie Republic. Id.

1 TheCourt has set forth the factual background of this case in its preypaisn, andwill
only repeahere the facts relevant to this rulinee Diag Human S.E.CzechMinistry of Health
64 F. Supp. 3d 22, 25-26 (D.D.C. 2014)'d, 824 F.3d 131 (D.C. Cir. 2016
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1 8 Mem. P. & A. in Supp. of Def.’s Mot. to Dismiss Am. Compl. [Dkt. # 61] (“Def.’'s Mem.”)
at2.

In 1991 and 1992, the parties were involved in a dispute over Diag Hunllegatians
that defendant took actions to destroy plaintiff's businesdrading in blood plasma and
derivatives. Am. Compl. § 10. They agreed that the dispute would be resolved througticarbit
and they entered into a contract setting out the procedure to be followed. Ex. B. to Am. Compl
[Dkt. # 592] (“Arb. Agreement”). The Arbitration Agreemespecifiedthe number of arbitrators
and the manner by which they would be appointédlsoprovided“that an arbitral award could
be subject to review by a second tribunal of arbitratorselected in the same manner as the first,
and subject to the same rules of procedifra party submitted an application for review within
30 days ofts receiptof the award to be reviewed. Am. ConfplL3, citing Arb. Agreemerff V.

“If no application for review had been submitted within that deadline, then the awardl takel
effect,” and the partiewould implement the awardAm. Compl. T 13.

A tribunal of arbitrators(the “Arbitration Tribunal”) was established trbitrate the
dispute, and on March 19, 1997issued what it called amterim award (the “Interim Award”)
Am. Compl. T 14.The Interim Awardound defendant liable for the complairedadions. Am.
Compl. 1 14.Defendanfiled anapplication to review thinterim Award, and on May 27, 1998,

a reviewtribunal (the “First Review Tribunal'gonfirmedthe hterimAward. Am. Compl.  15.

The Arbitration Tribunal then turned to the issue of damages and, on June 25,2002,
issuedwhat it calleda partial award, whichrequired defendant to paplaintiff its “lost profit” —

calculatedby the Arbitration Tribunal to be 326,608,334.00 Czech Cro#@ZK”) or about



$10million in 2002. Am. Compl.  17iting Ex. C to Am. Compl. [Dkt. # 53] (“2002Partial
Award’) (referring to thimmount‘as the minimal damage”).

The 2002 Partial Awardvas reviewed by another review tribunal (the “Second Review
Tribunal”), and on December 16, 200#he Second Review Tribunebnfirmedthe Partial Award
Am. Compl. Y 18.Defendanipaid plaintiff the amounawardedn the 2002 Partial Award. Am.
Compl. T 18.

“In 2005, the Parties were invited by tAgbitrat[ion] Tribunal b agreaipon an expert that
the Tribunal would appoint to calculate the amount of lost profits, if any, Diag hadlbpewed
of over and above the minimum agraggbn amount awarded in the confirmed Partial Award.”
Am. Compl. § 19.The Arbitration Tribunalreceivedthe expert’s reporin August 2007, held a
hearing and examinatiamm the report, anceceived the partieginal presentationsn March 6,
2008. Am. Compl. 11 2621. On August 4, 2008, the Arbitration Tribursduedwhat it calleda
final award awardingDiag Human “in excess of CZK 8.3 Billipmcluding interest from July 1,
1992 through June 30, 2007yith daily interest of approximately CZK 1r&illion per dayuntil
it was paid. Am. Compl. 1 22; Ex. A. to Am. Compl. [Dkt. # 59{tR008Final Award”).

Both parties filed requests for revi@fithe2008Final Award but Diag Humanvithdrew
its requesbn March 29, 2010PIl.’s Mem. P. & A. in Opp. to Def.’s Mot. to Dismiss Am. Compl.
[Dkt. # 63] (“Pl.’s Opp?) at6—7. Theappointment of arbitrators to serve on the tribunal that would
review the 2008 Final Award (the “Third Review Tribunal”) took a number of years, anhtdty

the parties took the mattertiee Czech court® resolve? Pl.’s Opp. at 8. After thesedngthy

2 The Arbitration Agreement specified that a court would appoint the third aobitfdhe
party-appointed arbitratorsould not agree om third arbitratorwithin the deadline $en the
Agreement Arb. Agreement { II.



court proceedingsoncludedtheThird Review Tribunalvasultimatelyestablished Pl.’s Opp. at
7-8.

On July 23, 2014theThird ReviewTribunalissued &esolution Am. Compl. 126, citing
Ex. E to Am. Compl. [Dkt. # 58] (“Resolution’or “Arb. Res.). Thedocument was comprised
of two parts: the “Rsolutiori and the “Reasoning.’Arb. Res.at 1. The Resolution portion of
the document was a single paragraph that identified the dispute, the parties, andethe re
arbitrators, an@nrounced that the matter had bédacided as follow’s

l. The proceedings are discontinued.

Il. Neither party shall be entitled to compensation of the costs of the
proceedings.

Arb. Res.at 12 The Reasoningportion of the document that followed consistediftéen pages
of singlespaced analysithataddressed a number of issugise underlyingarbitral proceedings
and award; the Third Review Tribunal’s jurisdiction to review the 2008 Finav&rd the issues
related to the appointment of thdird Review Tribunal; the parties’ arguments concerning the
2008 Final Avard and theThird Review Tribundk findings SeeArb. Res at 2-15. The Third
Review Tribunalconcluded thait “had no other choice than to discontinue the arbitrgtemd it
stated thatéach party shall bear its own cost#étb. Res.at 15.

On August 4, 2015, the administrative arbitrator of Abitration Tribunal, which had
issued the Interim Award, the 2002 Partial Award, and the 2008 Final Aatéadhed a “clause

of legal forceto the 2008 Final Award. Am. Compl. T 31; Ex. F. to Am. Compl. [Dkt. 8]59-

3 The parties submitted two translations ofdoeumento the Court. The translatiomary
slightly, but the differences between them do not affect its subst@mmpareArb. Res with
Ex. M to Def.’s Mot. [Dkt. # 6014] (“Def.’s Trans!l’). The Court quoprimarily from the
translation that plaintiff submittednd providegparalleltranslationdrom defendant’sranslation
where they are helpful



PROCEDURAL HISTORY

On March 19, 2013, Diag Human filed suit in this Caarenforce th008Final Award.
Compl. [Dkt. # 1]. The Czech Republic moved to dismissctraplaint on numerous grounds
Def.’s Mot. to Dismiss Compl. [Dkt. # 16], and the Court dismissea#isefor lack of subject
matter jurisdiction Diag Human S.Ev. CzechMinistry of Health 64 F. Supp. 3d 22X(D.C.
2014). A dividedbanelof the Court of Appeals for the D.C. Circtéversed, remanding the case
for further proceedingsDiag Human S.Ev. CzechMinistry of Health 824 F.3d 131 (D.C. Cir.
2016.

After the case was remanded, plaintiffs filed an amended complaint, and defendasht move
to dismiss Defendant’smotion is fully briefed SeeDef.’s Mot. to Dismiss Am. Compl. [Dkt.

# 60] Def.’s Mem.; PI's Opp.; Def.’s Reply Mem. to Pl.’s Opp. [Dkt. # 65] (“Def.’s Repl§”).

LEGAL STANDARD

U.S. courts have jurisdiction to enforce foreign arbitration awards pursuant ethe
York Convention. The Convention asmultilateral treaty that provides for “the recognition and
enforcement of arbitral awards made in the territory of a State otherhbadtdate where the
recognition and enforcement of such awards are sought.” Convemtitile Recognition and
Enforcement of Foreign Arbitral Awards, art. 1.1, June 10, 1958, 21 U.S.T. ¢BlLY.
Convention”).

The Federal Arbitration Act, 9 U.S.(88 201-08 (2012)codifies the New York

Convention into U.S. law and provides that “[a]Jn action or proceeding falling under the

4 The parties also filed two supplemental submissions with the Court. . $Dgpl# 68];
Resp to Pl.’s Suppl. [Dkt. # 70].



Convention shall be deemed to arise under the laws and treaties of the Uriéed Bite district

courts . . . shall have original jurisdiction over such an action or proceeding, regardless of the
amount in controversy.fd. 8 203. The Acturtherprovides thaacourt “shall confirm[a foreign]

award unless it finds one of the grounds for refusal or deferral of recognitemfarcement of

the award specified in the said Conventioid” § 207.

The New York Convention provides a number of grounds for courts to refuse or defer
recognition of a foreign arbitral award, including if the party challengimfgrcement shows tha
“[tIhe award has not yet become binding on the parties, or has been set asidenolesiuspea
competent authority of the country in which, or under the law of which, that award was mad
N.Y. Convention, &. V.1(e).

The scope of a court’s review afbitral awards is “extremely limited.Kurke v. Oscar
Gruss & Sonjnc., 454 F.3d 350, 354 (D.C. Cir. 2006), quotifgamsters Local Union No. 61 v.
United Parcel Serv., Inc272 F.3d 600, 604 (D.C. Cir. 2001) (holding thatirds “do not sit to
hearclaims of factual or legal error by an arbitrator as [we would] in revig@deatisions of lower
courts”) (alteration in original) Indeed, courts “are not authorized to reconsider the merits of an
award even though the parties may allege that the awatd om errors of fact or on
misinterpretation of the contractUnited Paperworkers Int'l Uniow. Misco, Inc, 484 U.S. 29,

36 (1987).
ANALYSIS

The Czech Republicmovedto dismiss plaintiffs amended complaint on a number of
grounds that theResoluton issued by th&hird Review Tribunalnullified the 2008Final Award

and so there is nothing for the Court to enfof@ef.’'s Mem. at 917, that plaintiff's claims are



barred by the doctrine aks judicata or alternativéy, by the gplicable satute oflimitations
Def.’s Mem. at 1#23,andthatthe SPEECH Act of 201@rohibitsthe Court fromecognzing the
award. Def.’s Mem. at 225> The Courtneed notaddress all ofheseargumentdbecause the
merits ofthis case rise and fall on the parties’ ofubitration Agreement and thResolution and
based on those documents, there is no award to enforce.

The parties’ Arbitration Agreement sstforth the procedures that thparties agreedo
follow to resolve their dispute.Relevant here, tlyeagreed @ implementa two-steparbitration
processandspecified when aarbitration award would become effective.

Paragraph \of the Agreementtates in its entirety:

The parties have also agreed that the arbitral award will be submitted to a
review by othearbitrators whom the parties appoint in the same manner if
an application for review has been submitted by the other party within 30
days from the date on which the applicant party received the arbitral award.
Articles 11V of this agreement apply similarly to the review of the arbitral
award. If the review application of the other party has not been submitted
within the deadline, the award will enter into effect and the parties
voluntarily undertake to implement it within the deadline to be determined

by the arbitrators, in default of which it may be implemented by the
competent court.

Arb. Agreemenf] V.
Thus, thepartiesexpressly agreed totao-level proceeding aninitial arbitration of the
dispute andif requestedareview of the awardby other arbitrators Importantly here, theglso

expressly agreed when the arbitral award would take eff§if:the review application of the

5 Defendantalso argued that the award did not arise out of a commercial legal redgiions
noting that it was challenging the rulinglinag Human 824 F.3d at 136, tthe contrary Def.’s

Mem. at 2528, 26 n.8. But on February 21, 2017, the Supreme Court denied defendant’s petition
for writ of certiorari, making this argument maghce this Court is bound by the D.C. Circuit’s
ruling. See CzecMinistry of Healthv. Diag Human S.E137 S. Ct. 1068 (2017).
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other party has not been submitted within the deadline, the award will enter intd efflecThe
consequencef this provisionis thatthe awarddoesnot enter into effect if a review application
hasbeensubmitted within the deadline.

Here, both parties submitted applicatisageviewthe 2008 Final Award Am. Compl.

1 24. In March2010,plaintiff withdrew its applicationPl.’s Opp. at 7, leaving thEhird Review
Tribunal to conduct eseview based on defendant’s request.

As part ofthe review, faintiff first raised procedural challenges to defendant’s application
for review and delivery of the application to thieird Review Tribunal Arb. Res. at83. The
tribunal rejected plaintiff's procedural challende#\rb. Res. at 5-8.

TheThird Review Tribunakhen turned to the merits of defendant’s challenge tQ068
Final Award: that th&002 Partial Award constituted the entire award for Diag Human in the
arbitration becausethe decision was made on the entire claiarb. Res.at 11 (describing

defendant’s argument)n response to this contention, fhieird Review Tribunal statefirst that

6 Plaintiff presents these same issues concerning defendant’'s review applinatie
pleadings to this CourtSeeAm. Compl.  24; Pl.’s Opp. at B-— But it is not this Court’s role to
review the underlyingrbitration. See, e.gOxford Health Plans LLC v. Suttel33 S. Ct. 2064,
20701 (2013) (“It is the arbitrator's construction [of the arbitration contract] hvim@as
bargained for; and so far as the arbitrator's decision concerns constructiosm adntract, the
courts have no business overruling him because their interpretation of the demtiféetent from
his. The arbitrator's construction holds, however good, bad, or ugly.”) (citations and quotatio
marks omitted)see alsoleamsters272 F.8l at 604 (holding that courts do not “hear claims of
factual or legal error by an arbitrator” and “[jjudicial deference to an awnitimtroader still if
the arbitrator’s decision is a procedural onefjations and quotation marks omittedjloreover,
given the Court’s finding that there was no final award to enforce and the applicatioesiéw
were filed, these disputes have no bearing on the outcome of this lawsuit.
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Czech law has long held that partial decision may only be rendered in matters involving multiple
separate claims or multiple separate defendaittse part otthe matter being heard, on which a
decision may be made by way of a partial decision, may only be one outeteparate claims
or, as the case may be, a claim against only one out of more defehdsmitsResat 11, Def.’s
Transl.at 12 (A] partial decision may only be issued on one of otherwise separats ctaom

a claim againsbnly one of several defendari}s.

FurthertheThird ReviewTribunalstatedvhen adecision has already been mada case,
Czech law provides thdthe matter cannot be heard again and that subsequent decisions, if any,
whereby a decision is made on the issues already decided on, lack any ésfsl'effb. Resat
11;Def.’s Translat 12 ({W]here a matter has already been resolved, the matter cannot be heard
again and any subsequent decisions on the same matter that has already beenaelsaagd |
legal effects).

The Third Review Tribunahoted that these legal principles apply under Czech law even
if a court issues a partial decisi a case involving only a single claim against a single party
Arb. Res. at 12“The fact that theourt did not decide on the entire asserted claim does not make
it a partial decision. .regardless of its nanig. And the principles applgven if a cott issues a
partial decision erroneouslyArb. Res.at 12 (“[A] decision [ ] must be considered from an
objective point of view in terms of its contents . . . and the accuracy of the final and s@nclus

decision can no longer be reviewed or attributéeokegal effects, even if it is not corrégt

7 The parties do not dispute that the law of the Czech Republic applies to their dgmite.
Pl’s Opp. at 1426 (discussing the Resolution’s effect under Czech law); Def.’'s Reply at 17
(stating the arbitration concerns a dispute pursuant to an agreemennntiael€zech Republic
under Czech law).



TheThird Review Tribunathen analyzed th2002 Partial Award and found thatidid]
notspecify in any manner what part of the asserted ckagoricerned Arb. Resat12. That is,
the 2002Partial Avard despite being designategdttial,” did not purport to resolve one out of a
number of separate claims. Given tRatech lawonly allows for partial awards in the case of
separate claimghe tribunal agreed with defendamhat the Partial Award constituted the entire
award to Diag Humanthe “objections of the Defendant that the decision formally titled as partial
is not actually such a partial decision must be agreed to.” Arb.aRé&&;Def.’s Transl.at 13
(“Consequently,the Defendant’'sargumentsthat the decision, formally designatecspartial,
in factis nota partialdecisionmust beupheld.”). Thetribunalconcluded that ithad no other
choice than to discontinue the arbitratioAtb. Res.at 15;Def.’s Transl.at 16.

Not surprisingly, lhe parties present the Court with conflicting possion howthe
discontinuation of the reviewffects the 2008 Final Award.Defendant argues théte Third
Review Tribunal issued the Resolution disconhguhe review proceedgsbased on its legal
conclusion that the 200Binal Awardwasa nullity, and that based on that finding, there is no
award for this Court to enforce. Def.’s Mem. at 9—16. Plaintiff argues that to&uRas had no
effect on the Final Award becausev&s wholly proceduralthe tribunal’sdiscontinuation of its
review of the 200&inal Awardleft that awardntact and enforceable. PIGpp. at14-26(arguing
thatunder Czech lawnly the “decretal paragraphs” of the Resolution, which discontinued the
proceedings and required each party to bsawih costsbut did notexpressly cancel th2008
Final Award have any legal effect In other words, defendant maintains that one cannot read the
Third Review Tribunal’s Resolution without considering its reasoning, while plamgihtains

that under Czech law, the “Resolution” portion of the document stands alone.
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The Court need not decide the meaning and import of Czech law, howmeuse
pursuat to the terms of thparties’ ownArbitration Agreement, the 2008 Final Award never took
effect ParagraplV of theagreemenprovidesthatanarbitral award “will enter into effect” and
the parties will implementhe award‘[i]f the review applicationf the other party has not been
submitted within the deadline.” Arb. Agreement { V (emphasis adéiealy defendant submitted
a valid reviewapplication? initiating areview of the2008Final Awardandpreventinghe award
from taking effect. The discontinuation of the reviewwhich appears in the portion of the
Resolution that even plaintiff finds to be bindirgended the arbitration, Arb. Rest 1, so the
2008 Final Award never took effett.

“Although its purpose is to encourage the recogniaod enforcement of commercial
arbitration agreements in international contracts,NlewYork Conventiorenumerates specific
grounds upon which a court may refuse recognition and enforcement of an arbitratidri awa
Termaio v. Electranta S.R487 F.3d28, 934 (D.C. Cir. 2007)Among thema court may refuse

to enforcean award thathas not yet become binding on the parties, or has been set aside

8 Plaintiff also submitted a reweapplication but subsequently withdrewntMarch 2010
Pl.’s Opp.at6—7.
9 It is for this reason that it was not necessary for the Resolution toysagafformal finding

that the 2008 Final Award was invalid; it had never gone into effect. But ewereitould
conclude notwithstanding the cledaerms of the Arbitration Agesmentthat an award with legal
effect went forward to th€hird Review Tribunal, théribunal ruled clearly and unequivocally that
the purported “Final Award” lacked legal validity and effect, and it was forrdasgon, and no
other reason, that thEhird Review Tribunal declared the proceedings to be discontinued. So
either way, there is nothing to enforce: either the August 2008 decision of ttra#ohiTribunal
never matured into an enforceable award, or it failed to survive the review procebdintye
parties agreed to be bound by in their own Arbitration Agreement.

11



or suspendelly a competent authority dfie countryin which, or under the law of which, that
award wasnade’! N.Y. Convention, &. V.1(e).

Pursuant to Articlé/.1(e) of theNew York Convention, the Court declines to enforce the
2008 Final Award because, by operation of the parties’ own Arbitration Agréethe Final
Award never took effect and swewer becane bindingon the parties® The Courtappreciates
plaintiff's view that it isentitled to further damages, but notes that defendaspaid the lost
profit amount plaintiff won in the Partial Award and that the Court is neither autddzsecond
guess thd@hird Review Tribunal’s Resolution nor ignore the terms of the Arbitration Agreement.

CONCLUSION

For the reasons set forth above, the Court will GRANT defendant’s motion to diBxkiss [

# 60 anddismiss this caspursuant to Rule 1Bj(6) of the Federal Rules of Civil Procedure. A

separate order will issue.

Aoy B
U

AMY BERMAN JACKSON
United States District Judge
Date: September 27, 2017

10 The Court is not relying upon other nation’s decisions in its ruling in this case note st
that courts in three other countries applying the New York Convention seedeclined to
enforce the2008 Final Award SeeEx. P to Def.’s Mot. [Dkt. # 6A7] (November 12, 2015
decision of a court idmsterdam); Ex. Qo Def.’s Mot. [Dkt. # 6018] (June § 2016 decision of
a aourt inBrussels); Ex. R to Def.’s MofDkt. # 60-19] (November 4, 2016 decision afourt in
Liechtenstein).
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