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INTRODUCTION

I.  The heart of the matter in the case at hand is a contractual dispute between the
Privatization Agency of Serbia (the Agency) and Mr. Djuro Obradovic, a dual
Serbian and Canadian national, and a well-known buyer of privatized companies

in Serbia.

ii.  The agreement on sale of 70% of socially-owned capital in BD Agro (the
Privatization Agreement), a company engaged primarily in milk-production and
located in Dobanovci (Serbia), was concluded on 4 October 2005.* The buyer
took upon himself to pay the purchase price of EUR 5,548,996.46 payable in six

annual installments.

iii.  The dispute arose due to Mr. Obradovic’s persistent refusal to honor his
obligations under Article 5.3.4. of the Privatization Agreement —a provision that
stipulated that Mr. Obradovic would not encumber assets of BD Agro with
pledge, except for securing claims against the company and created during its
regular business activities or for obtaining funds that would be used for the
benefit of BD Agro.?

iv.  In December 2010 Mr. Obradovic directed BD Agro to obtain a loan from a
Serbian bank, Agrobanka, in the amount of RSD 221 million. The loan was
secured with the pledge over real estate of BD Agro. However, about a half of
the money acquired through the loan was used for the benefit of the two other
Mr. Obradovic’s companies (Crveni Signal and Inex). When the Agency
discovered the transaction, it promptly requested that the funds be returned to
BD Agro and warned Mr. Obradovic that it would otherwise terminate the

Privatization Agreement.®

v.  The Agency showed remarkable patience in its dealings with Mr. Obradovic.
The Privatization Agreement was terminated only after the Agency waited for
almost five years on Mr. Obradovic to remedy the breach of the contract — the

breach whose existence Mr. Obradovic himself acknowledged more than once.

! Privatization Agreement, CE-17.
2 Privatization Agreement, Article 5.3.4., CE-17.
3 Notice of the Privatization Agency on Additional Time Period of 24 February 2011, CE-31.

10



Out of 30 notifications issued by the Agency to Mr. Obradovic for several
different breaches of the Privatization Agreement, no less than 8 concerned the
breach that eventually led to the Agreement’s termination in October 2015. Each
and every time the Agency gave Mr. Obradovic an extension of time for
fulfillment of his obligation, it also warned him that it considered the breach of
Article 5.3.4. as a valid reason for the termination. Mr. Obradovic never
objected.

vi.  The money supposedly used by Inex and Crveni Signal was never returned and
pledges on BD Agro’s land were never removed even though Mr. Obradovic
had almost five years to remedy this “insignificant” breach, as Claimants see it.
During the course of this arbitration the real reason for Mr. Obradovic’s
unwillingness to act in accordance with the contract was discovered. While
Claimants (erroneously) argued that BD Agro was allowed to extend loans to
Mr. Obradovic’s other companies bought in privatization, the truth of the matter
is that money borrowed by BD Agro was never even used by Crveni Signal and
Inex. The sum of approximately RSD 100 million (i.e. EUR 900,000) ended up
on Mr. Obradovic’s personal bank account while these two companies ended up

ruined as a result Mr. Obradovic’s management.*

vii.  This is by no means the only example of Mr. Obradovic’s treatment of BD
Agro’s assets as his personal to detriment of the company and its other
shareholders. Mr. Obradovic used ‘repayment’ of shareholder loans that have
never actually hit BD Agro’s accounts as the main way to drain money from the
company and misrepresent his performance under the Privatization Agreement.
And, Mr. Obradovic’s gain was by no means insignificant. It measured in
millions of euros. In single transaction, for example, Mr. Obradovic managed to
obtain a significant part of BD Agro’s land, as a repayment of the alleged EUR
400,000 shareholder loan, only to re-sell the land four months later for more than
EUR 1,400,000.°

viii.  Respondent will provide the Tribunal with comprehensive analysis of financial

transactions between Mr. Obradovic and BD Agro. The analysis demonstrates

4 See Section I.F.2.3.4.
5 See Section I.F.2.2.
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that the entire operation with regards BD Agro was undoubtedly irrefutably
tainted with corruption and fraud. This is why Mr. Obradovic’s business venture
was an object of interest of various Public Prosecutor’s Offices and Serbian
courts long before the arbitration was commenced. Respondent will demonstrate
that the “investment” at stake cannot be afforded protection under the rules of

international law.

iIX.  Another peculiar aspect of the dispute at hand is a remarkable transformation of
Mr. Rand, from potential Canadian investor in BD Agro in 2013, to the owner,
driving force and principal manager of BD Agro business in 2018, when the
arbitration commenced. In September 2015, just before the Privatization
Agreement was terminated, Mr. Obradovic wrote to the Agency claiming that
he was entitled to protection as a Canadian investor and threatening to
commence arbitration under the Canada — Serbia BIT.® In February 2018 the
arbitration was indeed initiated - not by Mr. Obradovic, but by Mr. Rand and his
companies. As a result, Respondent is forced into a dispute about the contract it
did not conclude, with Claimants who did not buy and have never owned BD

Agro.

X.  Claimants invest considerable effort in order to explain how they acquired
ownership of BD Agro under the laws of British Columbia and Cyprus.
However, the main problem with Claimants’ beneficial ownership construct
remains the fact that they are unable to prove the existence of ownership of
shares in BD Agro, a Serbian joint stock company, under the only national law
relevant for the inquiry — Serbian law.

xi.  Claimants are also well aware that the termination of a contract cannot of itself
create responsibility for the State under international law. This is why they
continuously attempt to implicate Respondent into contractual dispute between
Mr. Obradovic and the Agency.

xii.  This is also the reason why Claimants desperately search for any proof that the
Agency acted in bad faith, in abuse of some superior governmental prerogatives.

As it will be demonstrated in the Rejoinder, Claimants are firmly determined not

6 Letter from Mr. Obradovic to the Privatization Agency dated 8 September 2015, CE-48.
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to let the facts stand in their way. Much of their case is fundamentally based on
misinterpretation of factual matrix of the dispute, sometimes bordering with
outright manipulation — such is the case, for instance, with the claim that the
loan that led to the encumbrance of BD Agro’s assets (and to the termination of
the Privatization Agreement) was repaid.” This is a false statement shamelessly

repeated over and over again by Claimants and their associate Mr. Obradovic.

xiii.  The Agency terminated the Privatization Agreement using its prerogative as a
contractual party under the law governing the contract — the 2001 Law on
Privatization. It did so without ill intent, after repeatedly urging Mr. Obradovic
to remedy his contractual breach. All Claimants’ attempts to uncover conspiracy
supposedly behind this act fall patently short and for a good reason — there was
no such conspiracy. If anything, the Agency demonstrated good faith in trying
to maintain the Privatization Agreement in life, despite the fact that it had every
opportunity (and good reasons) to terminate the Privatization Agreement much

earlier.

Xiv.  Another instance of misrepresentation of facts relates to the BD Agro’s financial
state at the time of purported breach, i.e. in October 2015. While Claimants
would have the Tribunal believe that the company was thriving under Mr.
Obradovic’s (Mr. Rand’s) management at the time the Privatization Agreement
was terminated, this could not be further from the truth. The reality was that BD
Agro was all but formally bankrupt already at the beginning of 2013 and that the
bankruptcy was inevitable at the time the contractual relationship between the
Agency and Mr. Obradovic came to its end. Naturally, Claimants do not accept
this fact and instead argue that they should be paid more than EUR 80 million
for the company paid some EUR 5,5 million and thoroughly destroyed under

their management.

7 See Section 1.B.3.2.3.
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I. FACTS

A. BD AGRO WAS OWNED BY MR OBRADOVIC

1. The privatization process in Serbia is mainly regulated by the Law on Privatization.
The first law under this name was enacted in 2001 and was in force until 2014 (“2001
Law on Privatization”),® while a new law was enacted in 2014 and remains in force
until today (“2014 Law on Privatization”).® In addition to that, the privatization
process is regulated by a number of bylaws.°

2. Pursuant to the 2001 Law on Privatization (under which BD Agro was privatized) one
of four main principles of privatization is transparency.!! If Claimants’ story is taken
for granted and Mr. Rand was indeed the beneficial owner of BD Agro’s shares, then
in case of BD Agro’s privatization (“Privatization””) Mr. Rand and Mr. Obradovic

blatantly violated this very principle, as well as a number of other laws and bylaws.

3. According to Claimants, the story begins with Mr. Rand’s approach to the Serbian
authorities in 2005 when he expressed his alleged interest in the purchase of BD
Agro.'? Interestingly, this approach was made towards Mr. Ljubisa Jovanovic, the
then Assistant Minister, who, shortly after the privatization of BD Agro, became the
CEO of BD Agro. For some reason, however, Mr. Rand allegedly decided not to
participate at the auction process but to “hide” behind Mr. Obradovic. who then
became the nominal owner of BD Agro, while Mr. Rand retained actual ownership
over the company.*® This arrangement was however not communicated to the Serbian

authorities, and certainly not to the Privatization Agency (“Agency”).

82001 Law on Privatization, CE-220.

9 Law on Privatization, Official Gazette of the Republic of Serbia no, 83/2014 and 46/2015, CE-223.

10 See e.g. Articles 20d, 33, 40, 43 and 76 of the 2001 Law on Privatization, CE-220 (prescribing that bylaws
regulate e.g. restructuring procedure, procedure and manner of the sale of capital and property through
tenders and public auctions etc.): Articles 35, 57, 83 of the 2014 Law on Privatization, CE-223 (prescribing
that bylaws regulate e.g. conditions, procedure and manner of the sale of capital and property, procedure of
control of fulfilment of contractual obligations etc.).

11 Other three principles were creation of conditions for economic development and social stability; flexibility;
and establishing of sale price in accordance with market conditions. Article 2 of the 2001 Law on
Privatization, CE-220.

12 E-mail from W. Rand to P. Bubalo dated 4 June 2005; E-mail from Lj. Jovanovic to W. Rand dated 6 June
2005, CE-14.

13 Memorial, para. 67.
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4. When it comes to the motive for this "hide and seek™ arrangement, Claimants remain
silent. However, an insight into privatization rules reveals that the probable motive
was circumventing the rules concerning payment of the purchase price in
privatization. These rules allowed only a Serbian natural person (meaning Mr.
Obradovic and not Mr. Rand or any of his companies) to pay the purchase price in
installments.!* Consequently, it was Mr. Obradovic and not Mr. Rand who concluded
the Privatization Agreement with the Agency. Mr. Obradovic was also the one who
was registered as the owner of BD Agro’s shares. Claimants state that this is irrelevant,

but it is not.

5. In this section Respondent will show that (1) Mr. Rand could appear as the buyer of
BD Agro’s shares; (2) Mr. Rand deceived the Agency during the Privatization; (3)
Mr. Obradovic was registered as the owner of shares; (4) before the Privatization, Mr.
Rand’s involvement in purchase of the shares was communicated only to future CEO
of BD Agro; (5) after the Privatization, Mr. Rand’s alleged beneficial ownership was
not communicated to the Agency nor to any Serbian official; (6) Mr. Obradovic acted
and was treated as the owner of BD Agro; and (7) Mr. Rand’s motive was a sinister

abuse of rules concerning the payment of the purchase price.
1. Mr. Rand could appear as the buyer

6.  Privatization is conducted through either sale of capital or transfer of capital free of
charge.’® BD Agro (as well as other companies owned by Mr. Obradovic) was

privatized using the first model.

7.  Sale of capital of the subject of privatization could be performed through a public
tender or a public auction. In case of a public auction (applied in BD Agro’s case), the
sale was regulated by the Regulation on the Sale of Capital and Property at a Public

Auction (“Regulation on Sale”).1

14 Article 31 of the Regulation on the Sale of Capital and Property at a Public Auction (45/2001), RE-217;
Article 39 of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218.

15 Article 9 of the 2001 Law on Privatization, CE-220.

16 Article 40 of the 2001 Law on Privatization, CE-220; Regulation on the Sale of Capital and Property at a
Public Auction (45/2001), RE-217; Regulation on the Sale of Capital and Property at a Public Auction
(52/2005), RE-218. The Regulation on Sale was first enacted in 2001, while a new version was enacted in
2005. The latter version governed the auction of BD Agro.
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8.  Ina public auction, the buyer of capital or property could be a domestic or a foreign
legal entity or an individual.” A buyer was able to authorize another person to act on
its behalf at the public auction. In that case, the representative would have to submit

to the Agency a certified power of attorney before the auction.®

9. Domestic or foreign legal entities or individuals could also jointly buy a socially
owned enterprise, in which case they had a duty to authorize one member to represent
them before the Agency.'® Such authorization, as well as the agreement regulating the
joint venture, had to be court-certified and submitted to the Agency.?’ It was so
important that the Agency was aware of the relations between the persons involved in
privatization, that it was considered that a joint venture agreement could not be even
amended or terminated without consent of the Agency.?! The members of the joint
venture were jointly and severally liable for the performance of the privatization

agreement.?
10. Therefore, an individual could appear at an auction in three different capacities:

1) asa buyer acting in his own name and on his own behalf;

2) as the representative of the buyer, acting only on behalf of that other individual
or legal entity; and

3) as a member of a joint venture authorized to represent the joint venture acting as
the buyer.

11. Mr. Obradovic appeared at the auction of BD Agro as the buyer acting in his own
name and on his own behalf.?® There was no mention of Mr. Rand, although he could

have appeared as the buyer, alone, together with or represented by Mr. Obradovic.

7 Article 12(1) of the 2001 Law on Privatization, CE-220; Article 18 on the Regulation on the Sale of Capital
and Property at a Public Auction (52/2005), RE-218.

18 Articles 21 and 24 of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-
218.

19 Article 12(2) of the 2001 Law on Privatization, CE-220; Article 19(1) on the Regulation on the Sale of
Capital and Property at a Public Auction (52/2005), RE-218.

20 Article 19 on the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218.
Judgment of the Higher Commercial Court, Pz. 3159/05 dated 6 May 2005, RE-294.

21 Decision of the Supreme Court of Serbia, Prev. 32/07 dated 5 July 2007, RE-283.

22 Decision of the Supreme Court of Serbia, Prev. 32/07 dated 5 July 2007, RE-283.

23 Application for the participation at the auction for BD Agro, 19 September 2005, RE-211; Approval of the
application for the participation at the auction, 26 September 2005, RE-212; Minutes of the public auction
nos. 4 and 5, 29 September 2005, RE-213.
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13.

14.

15.

16.

2. If Claimants’ assertions are true, Mr. Rand deceived the Agency during the

Privatization

If Claimants’ assertions with regards the arrangement between Mr. Rand and Mr.
Obradovic are taken on their face as true, Claimants obtained their investment through

misrepresentation and deceitful conduct.

Privatization process in Serbia was conducted by the Agency. The Agency was the
one who (inter alia) determined whether a particular legal or natural person fulfilled
the criteria to appear as the buyer and also the entity that concluded the privatization
agreements in case it found that the necessary criteria were fulfilled.?* This required
that the Agency was aware of who the true buyer of the capital was. Otherwise,
Agency’s inquiry into a “nominal” bidder’s ability to appear as the buyer would be
meaningless as, although formally the buyer, his role would be in fact the role of the

(true) buyer’s representative.

This is what happened in this case if one accepts the scenario offered by Claimants —
the Agency was unaware that actually Mr. Rand was the buyer of BD Agro, so instead
of inspecting whether he fulfilled the criteria to appear as the buyer, it was inspecting

whether Mr. Rand’s representative, Mr. Obradovic, fulfilled those criteria.

The Agency had no reason the suspect that Mr. Obradovic was the true buyer. Unlike
Mr. Rand, Mr. Obradovic was a well-known as businessman who privatized many
companies in Serbia. Until 2007, Mr. Obradovic already bought as many as seven
socially-owned companies in Serbia?® (including BD Agro), which made him a well-

known figure in the privatization process at the time.

As he regularly did in other privatizations, Mr. Obradovic personally participated at
the auction for BD Agro. Mr. Rand was never mentioned in this process at all. All
applications, approvals, statements and other documents submitted or issued in

relation to the auction referred exclusively to Mr. Obradovic. In particular, it was Mr.

24 Articles 8, 13, 23 and 24 of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005),
RE-218.

% From Claimants’ Reply, we now learned that Mr. Rand was allegedly the true buyer of at least five of these
other privatized companies as well (Crveni Signal, Inex Nova Varos, Obnova, Beotrans and PIK Pester).
See Second Witness Statement of Mr. William Rand, para. 6; Second Witness Statement of Mr. Pura
Obradovic, para. 6. Another company not mentioned by Mr. Rand was Uvac Gazela. See Privatization
Agreement (Uvac Gazela), 18 March 2003, RE-222.
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18.

19.

Obradovic who: (i) purchased the auction documentation, (ii) registered as participant

in the auction, and (iii) paid the deposit.?°

The auction documentation contained the application for participation in the auction.?’
In the application the buyer had to provide a number of information, including
information on his citizenship and a statement confirming that the buyer was not: (i)
a domestic legal entity doing business by using the majority of socially owned capital;
(if) an individual, a legal entity and the founder of a legal entity with due and
outstanding obligations towards the subject of privatization; (iii) an individual, a legal
entity and the founder of a legal entity with whom an agreement on sale of capital or
property, had been terminated due to non—performance of contractual duties;? (iv) a
member of the auction commission or a person closely affiliated with a member of the
auction commission;?° and (v) a member of the family of the person who had lost the
capacity of the buyer.*® The Agency was obliged to check whether these statements
were correct and whether restrictions concerning who can appear as the buyer existed
in the case at hand.3!

In other words, the relevant regulation mandates that the buyer's identity had to be
transparently communicated to the Agency as it was the one who had to check whether
the buyer fulfilled the necessary conditions (and as it was the one who signed the
privatization agreement). Otherwise, the above-mentioned regulation was without
purpose as the Agency would actually check whether the representative of the buyer

fulfilled the condition to be the buyer, while the buyer would avoid this scrutiny.

If one follows Claimants' narrative, all the above points to the fact that in BD Agro’s
case the relevant regulations were circumvented and the Agency was obviously
deceived as the entire documentation and information that was presented to it at the

time pointed only to Mr. Obradovic as the buyer, although he is now alleged to have

2 Application for the participation at the auction for BD Agro, 19 September 2005, RE-211; Approval of the
application for the participation at the auction, 26 September 2005, RE-212; Minutes of the public auction
nos. 4 and 5, 29 September 2005, RE-213. Article 18(2) of the Regulation on the Sale of Capital and Property
at a Public Auction (52/2005), RE-218.

27 Article 18(2) of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218.

28 Article 12 of the 2001 Law on Privatization, CE-220.

2 Article 20 of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218.

30 Article 21 of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218

31 Articles 8, 13, 23 and 24 of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005),
RE-218.
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21.

22.

been only the representative of the buyer.®’ This would have two serious
consequences. First, the Agency was unable to check whether Mr. Rand fulfilled the
conditions to appear as the buyer. Second, the Agency was left with Mr. Obradovic’s
empty pockets® and with no right to claim any performance from Mr. Rand as he was

not the one who signed the Privatization Agreement.
3. Mr. Obradovic was registered as the owner of BD Agro shares

Ownership over Serbian companies was and still is mainly regulated by the Law on
Companies. At the time of the acquisition of BD Agro, the 2004 Law on Companies
was in force,®* and it remained in force until 2011, when a new law was enacted®

(which remains in force until today).

According to Law on Companies, the share capital of joint stock companies (as BD
Agro was) is expressed in stocks. The registered owner of the stocks is considered to
be their owner towards the company and all third parties.®® After the Privatization

Agreement was concluded, Mr. Obradovic was registered as the owner of the shares.*’

According to the Law on Companies, each ordinary share (as shares owned by Mr.

Obradovic were) gives to its holder the following rights:

(i) the right to access to legal and other documents and information pertaining to

and in possession of the company;
(if)  the right to participate in the shareholders’ assembly;

(iii) the right to vote at the shareholders’ assembly based on the principle that one

share gives the right to one vote;

32 Memorial, para. 8 (“Mr. Rand decided to participate in the auction through Mr. Obradovié [...]”"); Reply,
para. 34 (“Mr. Obradovi¢ would attend the auction of the Privatized Shares and submit the bid in the auction
on Mr. Rand’s behalf”) Second Witness Statement of Mr. Wiliam Rand, 4 October 2019, para. 14 (“Having

secured the financing, | agreed with Mr. Obradovic that he would attend the auction and submit a bid on
my behalf”).

33 Second Witness Statement of Mr. Pura Obradovic, 3 October 2019, para. 7.

342004 Law on Companies, RE-320.

352011 Law on Companies, RE-321.

3 Article 207 of the 2004 Law on Companies, RE-96.

37 Letter from BD Agro to the Privatization Agency, 27 December 2005, RE-470; Excerpt from the Central
Securities Registry on BD Agro’s shareholders, 16 October 2015, RE-471.
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24.

(iv) the right to receive dividends after any dividends payable pursuant to

preferential rights of preferred shares have been paid in full;

(v) the right to receive a distribution on liquidation of the company after the claims

of creditors and holders of any preferred shares have been satisfied;

(vi) preemptive rights to acquire newly-issued shares and other securities of the

company; and
(vii) the right to receive distributions on shares in accordance with law.3®

According to the Law on Companies, out of the listed shareholder rights, only the
right to receive dividends and the right to receive a distribution after liquidation of the
company (points (iv) and (v) above), could be contractually transferred by a
shareholder to a third party.®® Yet, Claimants contend that by MDH and Sembi
agreements Mr. Obradovic in fact immediately transferred all of his shareholder rights
to Mr. Rand. *° Consequently, Mr. Rand was thus allegedly able to completely control
BD Agro and perform all shareholder rights, while Mr. Obradovic was entirely
stripped of any ownership.*! The cited regulation however demonstrates that if one
wished to e.g. exercise legal control over certain shares, he would have to become
their registered owner, which Mr. Rand never was. In other words, by conclusion of

the MDH and Sembi agreements the Serbian legislation was once again circumvented.

4. Before the Privatization Mr. Rand’s involvement in purchase of the shares was

communicated only to future CEO of BD Agro

While keeping the Agency in the dark about its interest to privatize BD Agro, Mr.
Rand communicated this during Privatization, to the then Assistant Minister of
Economy in charge of privatization of BD Agro — Mr. Ljubisa Jovanovic. It was him

who in June 2005 received Mr. Rand’s email which intended to inform Minister

3 Article 208(1) of the 2004 Law on Companies, RE-320.

39 Avrticle 208(3) of the 2004 Law on Companies, RE-320.

40 Reply, paras. 34, 40 (“The effect of these rights was that MDH would acquire beneficial ownership of the
Privatized Shares and any shares in BD Agro subsequently acquired by Mr. Obradovi¢ as soon as those
shares were acquired by Mr. Obradovi¢”), 110-111; Second Witness Statement of Mr. Wiliam Rand, 4
October 2019, paras. 14, 54-55.

41 Second Witness Statement of Mr. Wiliam Rand, 4 October 2019, paras. 14 (“If successful, Mr. Obradovic
was to nominally acquire the Privatized Shares while | would become the beneficial owner. Mr. Obradovic
was never supposed to have any beneficial interest in BD Agro. His role was simply to assist in dealing with

the Serbian officials and, should I manage to purchase BD Agro, assist me with its oversight.”), 54-55.
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Bubalo of Mr. Rand’s interest to buy BD Agro (no evidence suggest that Minister
Bubalo ever received this email).*? Eventually, the news of Mr. Obradovic’s success
in the auction for privatization of BD Agro were notified to Mr. Rand by Mr.

Jovanovic.** While personally informing Mr. Rand of this success, Mr. Jovanovic

added ““I suggest to use your forthcoming visit to discus all relevant issues regarding
my position as well as other farm programs details”.** This implies that a “position”
was already being discussed with Mr. Jovanovic. Indeed, immediately after the
auction, Mr. Jovanovic became the CEO of BD Agro* — thus attaining the “position”

from his email.

25. In other words, during the Privatization, the Assistant Minister overseeing that very
privatization,*® discussed his engagement as CEO of BD Agro with Messrs.
Obradovic and Rand. Needless to say, due to the promise of a “position”, Mr.
Jovanovic clearly had a personal interest in Mr. Obradovic (i.e. Mr. Rand) succeeding
in the auction. This also provides an explanation as to why Mr. Jovanovic apparently
sent significant business information on BD Agro and the value of its land individually
to Messrs. Obradovic and Rand during the privatization process, placing other
participants of the auction in an unfair position in that way.*” Respondent became
aware of all this correspondence only during the present arbitration. There is no
evidence indicating that the Agency or any Serbian official were aware of any of the

above communications and of a deal between these three gentlemen.

26. In particular, there is also no evidence that Minister Bubalo was aware of that deal.
The evidence” of his alleged awareness of the arrangement between Mr. Obradovic
and Mr. Rand are two emails sent in 2004 and 2005:

42 Mr. Jovanovic responded to Mr. Rand, without copying Mr. Bubalo: ,,Just to let you know that Minister
Bubalo has another email address to which you should be contacting : c.vuckovic@mpriv.sr.gov.yu“. See
E-mail from Mr. William Rand to Mr. Predrag Bubalo; Email from Mr. Ljubisa Jovanovic to Mr. William
Rand, CE-14. Claimants submitted no proof that the email was ever subsequently sent to the correct email
address of Mr. Bubalo or that Mr. Rand has ever received a feedback from Mr. Bubalo in this regard.

43 E-mail from Lj. Jovanovic to W. Rand dated 29 September 2005, CE-16.

44 E-mail from Lj. Jovanovic to W. Rand dated 29 September 2005, CE-16.

4 First Witness Statement of W. Rand, 5 February 2018, paras. 24-25.

46 Second Witness Statement of Mr. William Rand, 3 October 2019, para. 9 (“Mr. Jovanovic was the main
person at the Ministry of Economy responsible for BD Agro's privatization”).

47 E-mail from Lj. Jovanovic to W. Rand dated 16 May 2005, CE-13 (stating, inter alia, that ,,This position
has caused the current price of the land , that nowdays reached EURO 50.000/hectare . To that price , very
big Italian company recently bought one piece ).
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217.

Mr. Rand's email to Minister Bubalo from November 2004 related
exclusively to the interest for the potential acquisition of another unrelated
company named Centroprom. This email, dating back one year before the
auction for BD Agro, contained absolutely no mention of BD Agro or Mr.
Obradovic. Thus, Claimants’ reliance on the said document is utterly

inapposite;

as already noted, the email from June 2005 referring to Mr. Rand’s interest
in participating at the auction for BD Agro, although intended to be sent to
Minister Bubalo, never reached him as it was sent to the wrong email
address.> In addition, the email contained no mention of Mr. Obradovic let
alone that Mr. Rand planned to hide behind him during Privatization. In fact,

Mr. Rand wrote “I would be interested in participating in the auction sale of

the company [...]*, which means that even if received by Minister Bubalo,
email would not revealed to him that Mr. Obradovic would privatize BD Agro
on behalf of Mr. Rand, but that Mr. Rand was interested to appear as the buyer

himself.>?

In addition, Mr. Rand submitted one handwritten and undated page, for which he
claims to be an excerpt from his diary.>? Needless to say, this unreliable piece of paper
without context and date, whose authenticity cannot be verified (especially not
without its original remaining parts — which Claimants should provide), does not have
any greater weight than Mr. Rand’s untrustworthy testimony. In any event, the content
of the submitted page again tells nothing about the beneficial ownership arrangement.
It is only written that Mr. Rand (and someone else - unidentified) had to have a very
early meeting with Mr. Bubalo (not mentioning a date) because the Minister had other

appointments that day, “so it was [Mr. Rand’s] only chance to meet him”.>> Mr. Rand

“8 Letter from W. Rand to P. Bubalo dated 1 November 2004, CE-581.

49 E-mail from Mr. William Rand to Mr. Predrag Bubalo dated 4 June 2005; E-mail from Mr. Ljubisa
Jovanovi¢ to Mr. William Rand dated 6 June 2005, CE-14.

50 Mr. Jovanovic responded to Mr. Rand, without copying Mr. Bubalo: ,,Just to let you know that Minister
Bubalo has another email address to which you should be contacting : c.vuckovic@mpriv.sr.gov.yu“. See
E-mail from Mr. William Rand to Mr. Predrag Bubalo; Email from Mr. Ljubisa Jovanovic to Mr. William
Rand, CE-14. Claimants submitted no proof that the email was ever subsequently sent to the correct email
address of Mr. Bubalo or that Mr. Rand has ever received a feedback from Mr. Bubalo in this regard.

51 Mr. Obradovic was not even copied in the email to Mr. Bubalo.

52 Excerpt from Mr. Rand’s diary, CE-582.

%3 Excerpt from Mr. Rand’s diary, CE-582.
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then wrote that Mr. Bubalo prevented a postponement of the auction for BD Agro,
which is the only evidence about the event,> but it again does not mention exactly
who asked the Minister to do that (meaning that it could have been done by Mr.

Obradovic).*

Mr. Bubalo has not been performing any official function at any level of Serbian
Government since 2008. Respondent has gone through considerable efforts to obtain
Mr. Bubalo’s testimony in the present arbitration but to no avail. Respondent also
emphasizes that it is striking that Claimants did not provide testimony of Mr. Bubalo
in order to support their allegations, especially having in mind that Mr. Bubalo was
reachable to Claimants as he was reported to be a close acquaintance of Mr.
Obradovic.*® Respondent respectfully submits that it is nothing short of cynical to
argue, as Claimants now do, that “Serbia chose to make Mr. Bubalo literally invisible

to the Tribunal.”’

In addition, Mr. Rand states that in May 2005 he also had a series of meetings with
state officials other than Mr. Bubalo (i.e. Mr. Dinkic and Mr. Golubovic), but does
not specify the date of the meetings, who exactly attended them and what was
discussed.®® It is also striking that those alleged meetings were not preceded or
followed by any written correspondence and that the only evidence that Claimants can
offer is the witness statement of Mr. Rand himself. However, since he is interested in

the outcome of this proceedings his statement is unreliable.>®

54 Notably, in the Privatization files there is no document showing the postponement of the auction for BD
Agro was ever requested.

%5 The alleged diary page only states that “We [again not specifying who exactly] had told the minister
(Bubula) and the Agency that we were buying the debt” - which debt was the reason for the proposed
postponement. However, it does not say upon whose initiative did Mr. Bubalo allegedly phoned the Agency
and said that the auction should not be postponed. See Excerpt from Mr. Rand’s diary, CE-582.

% Letter from Center for education and representation of shareholders and employees to the Government of
Republic of Serbia, 29 April 2010, p. 5, RE-116 (,,Mr. PREDRAG BUBALDO is a very frequent "Guest" in
BD AGRO, in Dobanovci, he comes almost every month, and he obviously already knows the buyer Djuro
Obradovic, from when they stayed together in Canada“); Letter from Center for education and
representation of shareholders and employees to the Privatization Agency, 11 February 2010, p. 2, RE-118
(,,it is confirmed that the former Minister Bubalo still has "unauthorized" influence on the Agency, who is
also frequent "guest" in BD AGRO*); Letter from Center for education and representation of shareholders
and employees to the Agency, 8 July 2009, p. 4, RE-228 (,,Ex Minister Predrag Bubalo often comes to BD
AGRO (almost always after Agency's inspections))“).

5" Claimants’ Reply, para. 620.

%8 Second Witness Statement of Mr. William Rand, 3 October 2019, para. 8; Reply, paras. 501-502.

%9 See Case Concerning Military and Paramilitary Activities in and Against Nicaragua (Nicaragua v. United
States of America), Merits, Judgment of 27 June 1986, 1.C.J. Reports 1986, p. 14, paras. 69, 70 at 43, RLA-

9.
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32.

Therefore, the only person who apparently communicated with Mr. Rand prior to the
Privatization was Mr. Jovanovic, an Assistant Minister negotiating simultaneously his
CEO position at BD Agro, who resigned from his function immediately after the
public auction. However, even Mr. Jovanovic, in his statement given to the public
prosecutor before the initiation of the present arbitration (which proceedings are
further elaborated in Section F. 4.1.2 below), explicitly stated that Mr. Obradovic “was
the owner [of BD Agro] who was permanent and who dealt with key issues, some
other acquisitions and relationships with banks, all that should be done by a majority
owner”.%° Needless to say, Mr. Jovanovic made no mention of Mr. Rand at any point

during the making of the statement.

5. After the Privatization Mr. Rand’s alleged beneficial ownership was not

communicated to the Agency nor to any Serbian official

What is most important is that Claimants failed to provide a single document showing
that Mr. Obradovic, as the signatory of the Privatization Agreement, and as the one
who was registered as the owner of BD Agro shares (and thus the only legal owner of
the shares), ever notified the Agency or any state official that Mr. Rand was the actual
owner, and not him. Without such explicit statement it would be preposterous to
expect that any authority or state official would and could deem and treat Mr. Rand
as the owner of BD Agro.

5.1. Communication with state officials

In their Reply, Claimants’ go to great lengths in order to try to prove that Mr. Rand’s
alleged beneficial ownership of BD Agro was being openly communicated to the
Serbian authorities. In this regard, they mostly focus their attention to the period from
2013-2015, even though the relevant moment when their arrangement should have
been disclosed was before September 2005 i.e. before the public auction and the
conclusion of the Privatization Agreement. Nevertheless, for the sake of
completeness, Respondent further explains why the allegations and exhibits submitted

in this respect are utterly irrelevant, misrepresented or simply untrue.5!

80 Indictment no. KTI 65/16, 5 April 2017, p. 12, RE-399.

1 As a general remark, Claimants’ reliance on the witness testimonies of Mr. Rand and other persons
interested in the outcome of the dispute are completely unreliable, as Respondent already explained. See
also Counter-Memorial, paras. 252-255.
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33. First, Mr. Rand claims that he remained in contact with Mr. Bubalo even after the
auction for BD Agro. As proof of this statement Claimants submitted an email that
Mr. Rand received from an employee of BD Agro.%? The said email however proves

that Mr. Rand was not in contact with Mr. Bubalo at least until 16 July 2008, as it was

only then when he got Mr. Bubalo’s phone number.%® However, just over a week
before that day, Mr. Bubalo ceased to be a minister, i.e. state official,® which means
that content of their potential conversations was fully irrelevant at that point.

34. Second, Claimants’ attempt to show that the alleged arrangement between Mr. Rand
and Mr. Obradovic was formally notified to Serbia in 2010, through a casual, informal
conversation with an Assistant Minister of Foreign Affairs, Mr. Damjan Krnjevic
Miskovic, is farfetched, to say the least.®> Upon a closer inspection of the
correspondence that followed the meeting,® it becomes clear that Mr. Rand did not
state at any moment that Mr. Obradovic is only a nominal owner of BD Agro on behalf
of Mr. Rand, or anything similar to that effect. To the contrary, Mr. Rand only
presented himself as a part of BD Agro,®” which was true at the time, as he was a

member of the board of directors of the company.5®

35. Third, Claimants state that in December 2013, Mr. Milan Kostic of the Serbian
Progressive Party was expressly informed of Mr. Rand’s beneficial ownership of BD
Agro and that he passed that information on to Minister Radulovic, who involved
Messrs. Milenkovic and Dzafic from Serbian Investment Promotion Agency
(“SIEPA”).%® Mr. Milan Kostic was a politician, completely unrelated to the
Privatization, and most importantly, he was not a Serbian official.” Therefore, Mr.
Kostic’s communication with Mr. Rand and his representatives is of no relevance.

When it comes to Minister Radulovic, on 18 December 2013, he received an email

62 Second Witness Statement of Mr. William Rand, 3 October 2019, para. 77.

83 Email from A. Janicié to W. Rand dated 16 July 2008, CE-704.

8 Predrag Bubalo, Wikipedia, RE-296.

% Reply, para. 139.

% Email from L. Jovanovic to D. Miskovic, 21 May 2010, CE-706.

57 The letter was sent in Mr. Rand’s personal capacity (not as a representative of Rand Investments), and his
connection to BD Agro is only seen from the usage of the terms such as: ,,0ur dairy operation in Dobanovci®,
,,0Ur business®, ,,our raw milk* etc. See Email from L. Jovanovic to D. Miskovic, 21 May 2010, CE-706.

8 Confirmation of the Serbian Business Register Agency on the Members of Management Board and Boardof
Directors of BD Agro, CE-72.

% Reply, para. 504.

0 Reply, para. 240 (“chair of the economic council of the Serbian Progressive Party”); Email communication
between M. Kosti¢, S. Radulovi¢ and V. Milenkovi¢, 18 December 2013 CE-769 ("On behalf of the Council
for Economy SNS (Serbian Progressive Party) NBgd”).
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37.

from Mr. Kostic where it was stated that Mr. Rand was a majority owner of BD Agro,
and not that he was the beneficial owner while Mr. Obradovic was the nominal
owner.” That information had no bearing on the present case. Neither is the Minister’s
job to double-check who are the buyers of one of the thousands of socially owned
entities being privatized in Serbia since 2001, i.e. whether in case of BD Agro it was
Mr. Rand or Mr. Obradovic, nor did Minister Radulovic deal with said email at all,
but simply forwarded it to his assistant and referred it to SIEPA.™

On 19 December 2013, Messrs. Markicevic and Broshko apparently met with Mr.
Dzafic, deputy director of SIEPA. From the email that Mr. Dzafic, sent after the
meeting to the director of SIEPA, Mr. Vladimir Petrovic, it transpires that the
beneficial ownership arrangement was notified only at that meeting but not to the state

officials and not by Mr. Obradovic, as they were not present at the meeting.”® It is also

important to note that SIEPA was not (and has never been) an organ of Serbia, but one
of many public agencies dedicated to promotion of business conditions, promotion
and attraction of foreign investments.”* Thus, Claimants’ attempt to equate an
employee of SIEPA (Mr. Dzafic) with Serbian Government is clearly inapposite. In
addition, and more importantly, the email reveals that Mr. Rand was aware of the fact

that his arrangement with Mr. Obradovic was simply impossible under Serbian law:

“Company BD AGRO Dobanovci was privatized in 2005 [...]
Purchaser of the company was individual — Mr. Djura Obradovic,
who has purchased the company on behalf and for the account of

the investment fund RAND Investment Ltd. Since our law does not

recognize ownership in this form, Mr. Djura Obradovic was

registered as the owner of the company.”’

Fourth, Claimants also rely on an email sent in April 2014 by Mr. Markicevic to Mr.
Ristovic, an “expert advisor to the Deposit Insurance Agency in charge of Nova

Agrobanka”’® in which it was stated that a “[r]epresentative of the owner from

L Email communication between M. Kosti¢, S. Radulovi¢ and V. Milenkovi¢, 18 December 2013, CE-769

2 Email communication between M. Kosti¢, S. Radulovié and V. Milenkovi¢, 18 December 2013, CE-769.

73 Email communication between G. Dzafi¢ and 1. Markiéevi¢, 19 December 2013, CE-311.

" Article 3 of the Decision on the establishment of the Agency for Foreign Investments and Promotion of
Export (“Official Gazette of the Republic of Serbia, no. 107/2009 and 15/2010"), RE-424.

> Email communication between G. Dzafi¢ and 1. Markiéevi¢, 19 December 2013, CE-311.

6 Reply, para. 505.
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38.

39.

40.

Canada is arriving in Belgrade”.”” As evident, Mr. Ristovic was not a state official,
but an "expert advisor to the Deposit Insurance Agency. Further, the email did not
mention Mr. Rand by name but just a Canadian citizen - Mr. Obradovic is one, as

well.”®

Fifth, Claimants also state that in 2015, Mr. Kojic, the Chief of Staff of the then Prime
Minister, was informed of Mr. Rand’s beneficial ownership.”® This is however
misrepresentation of the witness statement given by Mr. Rand as he did not allege that
Mr. Kojic was informed of his beneficial ownership of Mr. Obradovic’s shares but
that it was explained to Mr. Kojic “that | [Mr. Rand] had been active as an investor
in Serbia for many years and that my activities were related to various companies,
most notably BD Agro”.8% And indeed Mr. Rand was related to BD Agro as he was an
indirect shareholder through MDH.

Sixth, the officials from the Agency and the Ministry of Economy always treated
Messrs. Rand and Broshko as representatives of the company seeking to assume the
role of Mr. Obradovic in the Privatization Agreement.8! In fact, Claimants themselves
introduced Mr. Rand as a Canadian investor who was ready to provide financial
support to BD Agro subject to the transfer of ownership from Mr. Obradovic to

Coropi.®

Seventh, the allegation that on 15 December 2014, Mr. Obradovic was asked to leave
the meeting at the Ministry of Economy regarding BD Agro, as he was not invited,
is of no relevance because it proves nothing. As Mr. Stevanovic, state secretary at the
Ministry of Economy, confirms in his witness statement, Mr. Obradovic was asked to
leave because the meeting was not organized upon his request, but rather at the request
of Coropi’s representatives, and because it was clear that the representatives of
84

Coropi, who requested the meeting, were not agreeing to Mr. Obradovic’s presence.

It is absurd to claim that due to this event, the Ministry of Economy was somehow not

7 Email from 1. Markiéevié to M. Ristovié (Deposit Insurance Agency), 22 April 2014, CE-289.

"8 See Section I. A. 5.3 below.

" Reply, para. 505.

80 Second Witness Statement of Mr. William Rand dated 3 October 2019, para. 100.

81 Counter-Memorial, paras. 257-259.

82 Counter-Memorial, paras. 260-261.

8 Broshko First WS, para. 28; Broshko Second WS, para. 39; Markicevic Second WS, para. 93; Broshko
Third WS, para. 11; Markicevic Third WS, para. 55.

8 Witness Statement of Mr. Dragan Stevanovic, 23 January 2020, para. 8.
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41.

42.

perceiving Mr. Obradovic as the owner of BD Agro.® In fact, Mr. Stevanovic leaves
no doubt that he and his staff never treated, nor could have treated, Mr. Rand as BD

Agro’s majority owner.%®

What is important to note is that the above mentioned meetings and correspondence
took place long after the signing of the Privatization Agreement. Therefore, even if
Claimants had revealed the “true” ownership structure, this could not remedy the
misrepresentations made during the purchase of BD Agro. In addition, the persons to
whom the information about beneficial ownership was allegedly communicated were
not the proper addressees - the proper addressee was only the Agency who was Mr.

Obradovic’s contracting party.
5.2. Communications with the Agency

As from 2005, the Agency had numerous meetings with Mr. Obradovic, and
subsequently also with Mr. Markicevic and Mr. Broshko. They exchanged numerous
of letters with the Agency. Yet, none of the letters mention Mr. Rand as the beneficial
owner. Claimants do not even try to argue that the Agency was informed of Mr.
Rand’s alleged beneficial ownership before 2013.%7 Instead, they contend that the
Agency’s representatives,®® who were dealing with BD Agro in the period 2013 —
2015, were specifically informed of Mr. Rand’s beneficial ownership at the meetings
that took place at the time.8 As Respondent already explained, this is incorrect. The
meetings that were held in the period of 2013-2015% with the Agency and the Ministry
of Economy, concerned potential transfer of the Privatization Agreement to Coropi

and there was no mention of Mr. Rand’s beneficial ownership.

% Reply, para. 501; Broshko First WS, para. 28; Broshko Second WS, para. 39; Markicevic Second WS, para.
93; Broshko Third WS, para. 11; Markicevic Third WS, para. 55..

8 Witness Statement of Mr. Dragan Stevanovic, 23 January 2020, paras. 7-8.

8 In paras. 501-505 of the Reply Claimants list all “state officials” to whom alleged beneficial ownership was
notified and the personnel of the Agency is mentioned only in the period 2013-2015.

8 Ms. Marijana Radovanovi¢, Ms. Julijana Vuckovi¢, Ms. Tanja Mitrovi¢, Ms. Mira Kosti¢, Ms. Katarina
Misailovi€.

8 Reply, para. 503.

% Reply, paras. 501-505.

% Counter-Memorial, paras. 256-275.
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43. Contrary to Claimants allegations,®? beneficial ownership was not notified even at the
meeting held on 30 January 2014 when the Agency was told that Mr. Rand provided

financing to Mr. Obradovic.:

“Director of the Entity, Igor Markicevic, introduced Erinn

Broshko, director of Rand Investments Ltd Vancouver, Canada,

company owned by William Rand, for whom he stated that

privatization of BD Agro Dobanovci was carried out by his funds.

Erinn Broshko stated that he represented the company which

provided funds invested in the Entity, and that such practice is

common in Canada. He stated that Willian Rand was not satisfied
with the work and management by the man to whom business of
purchasing the company was entrusted, and that he was interested

to finish the assignment as soon as possible.”®

44, Even this “financing arrangement” was evidently not previously known by the
Agency, as the Agency explicitly noted in its subsequent letter to Mr. Markicevic,

saying:

“At the meeting, you introduced Erinn Broshko, director of “Rand
Investments ” /td. Vancouver, Canada, company owned by William
Rand, and you stated that his means were used to finance the

entire process of privatization of “BD Agro” Dobanovci.”%*

45. What can be concluded is that, contrary to what Claimants® and Mr. Broshko state,*®

the Agency was not informed that Mr. Rand was the beneficial owner of BD Agro but
that he was a supposed financier of Privatization, which could have been any bank as
well. In addition to that, and even more importantly, Mr. Obradovic, the buyer of BD
Agro, was not present at the said meeting and never confirmed that someone else, and
not himself, financed the Privatization let alone that Mr. Rand was the beneficial

owner instead of him.

92 Reply, para. 503.

9 Minutes from meeting held at the Privatization Agency on 30 January 2014, 30 January 2014, RE-28.
9% Letter from the Agency to BD Agro, 21 August 2014, CE-317.

% Reply, para. 503.

% Third Witness Statement of Mr. Erinn Broshko, 3 October 2019, para. 26.
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46. To the contrary, at the meeting with the Agency held on 4 February 2014,%” Mr.
Obradovic was clear that while he had a partner during the privatizations in which he
participated, he was the only owner of BD Agro shares and wanted to exchange these

shares for the shares in another company, PIK Pester:

“The buyer, Djura Obradovic, stated that during the purchase of
several entities of privatization, including “BD Agro” Dobanovci,
he has had a partner with whom he came into conflict of opinion
on the management of agricultural goods, a year and a half ago.
For the above reasons, the decision was made to divide business

and ‘for the partner to get all the companies in Belgrade, therefore

“BD Agro” was part of that division. The idea is that the partner

replaces the shares held in the PIK Pester, Sjenica, with the shares

of Djura Obradovic in “BD Agro”’, Dobanovci..”*®

47. Had it been true that Mr. Rand alone financed the Privatization and that he was the
beneficial owner of BD Agro, then there would be no mention in 2014 that he would
"get all the companies in Belgrade [i.e.] “BD Agro”, and that in exchange he must
compensate Mr. Obradovic by the shares in another company. In other words, at the
meeting held on 4 February 2014 Mr. Obradovic confirmed to the Agency that he
considered himself to be the only owner of BD Agro’s privatized shares and it clearly

transpires that he was not a proxy to Mr. Rand.

48. Yet, Claimants persist in their tenacious assertion that, from June 2013, the Agency
and the Ministry of Finance considered Messrs. Rand, Broshko and Markicevic as the
only competent representatives for addressing the matters concerning BD Agro. They

base this assertion on Mr. Broshko’s and Mr. Markicevic’s statement that after 11

9 Mr. Obradovic now claims that he does not recall this meeting nor any of the people present there. See
Second Witness Statement of Mr. Djura Obradovic, 4 October 2019, para. 90. However, Mr. Obradovic
obviously has astonishingly bad memory, as the Agency’s officials present there (in particular Ms. Jevtic
and Ms. Misailovic) were consistently present at all other meetings regarding BD Agro. See Minutes from
meeting held at the Ministry of Economy on 17 December 2014, RE-22; Minutes from meeting held at the
Privatization Agency on 27 April 2015, RE-23; Minutes from meeting held at the Privatization Agency on
30 January 2014, RE-28; Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-
36; Minutes from meeting held at the Ministry of Economy on 3 November 2014, RE-37; Minutes from
meeting held at the Ministry of Economy on 15 December 2014, RE-38; Minutes from meeting held at the
Ministry of Economy on 16 January 2015, RE-39; Minutes from meeting held at the Privatization Agency
on 20 April 2015, RE-41; Invitation to Mr. Obradovic to attend the meeting of 30 October 2012, RE-80.

% Minutes from meeting held at the Privatization Agency on 4 February 2014, 4 February 2014, RE-36.
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49.

50.

June 2013, Mr. Obradovic was not present at any of the meetings (attended by them)
with the Agency and the Ministry of Economy.%® These statements are obviously
erroneous and misleading. First, as explained, it was Mr. Obradovic (not Mr. Rand or
Messrs. Broshko and Markicevic) who was present at the meeting with the Agency
on 4 February 2014, when the fulfillment of the Privatization Agreement was
discussed and when he confirmed that he was the only owner of the shares.'® Second,
Mr. Rand, who claims to be the actual owner, never attended any meetings with the

Agency or the Ministry, neither before, nor after June 2013. Third, Mr. Obradovic’s
presence was not necessary at each meeting because Mr. Markicevic, in the capacity
of the CEO of BD Agro (and not in the capacity of Mr. Rand’s representative), was
present. Finally, the presence of Mr. Broshko, representative of Coropi, was not
surprising as the potential transfer of the Privatization Agreement to Coropi was

discussed at the meetings in question.
5.3. Canadian flag, Canadian Embassy, Mr. Rand’s business partners

Mr. Obradovic is indisputably a Canadian citizen as well as Serbian one.'% Therefore,
it is unclear why Claimants consider that Serbian officials (Mr. Bubalo, Mr. Kostunica
and Mr. 1lic)1%% should have known that the Canadian flag displayed at the entrance of
BD Agro “represented Mr. Rand”,**® and not Mr. Obradovic. Mr. Obradovic openly
presented himself as a “Canadian businessman” at all times,'® and it was therefore
not surprising to see a Canadian flag as one of the flags displayed at BD Agro’s

premises.

Likewise, Claimants’ emphasis on the communication that Mr. Rand had with the
Canadian Embassy in Serbia equally misses the point. Most importantly, the

communication was performed without the involvement of Serbian authorities. % In

9 Reply, paras. 248-249. Markicevic Third WS, para. 57; Broshko Third WS, para. 12.

100 Minutes from meeting held at the Privatization Agency on 4 February 2014, 4 February 2014, RE-36.

101 Witness Statement of Mr. Pura Obradovic dated 20 September 2017, para. 1.

102 Reply, paras. 1-4, 94-95.

103 Reply, para. 86.

104 «“Pyra Obradovic from Vancouver, owner of “Pester-Sjenica” invested 15 mil EUR, announces another 32
mil EUR for the most modern dairies, export to the EU”, eKapija, 13 March 2006, RE-214; “Small
shareholders accuse the owner of BD “Agro” Pura Obradovic for robbery and abuses”, Kurir, 24 May 20009,
RE-109; “Wolves are eating me”, Novosti, 29 June 2010, RE-215.

105 Reply, paras. 138-142, 506; See Visit of the Honourable Peter Milliken, M.P., Speaker of the House of
Commons, and a Parliamentary Delegation, United Kingdom and Serbia, Parliament of Canada, 25
September 2019 (accessed), CE-438; Email from K. Lutz to R. Rand, 16 July 2010, CE-439; Emails from
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51.

52.

53.

54.

addition, Mr. Obradovic is a Canadian national, and the interest of the Canadian
diplomatic staff in BD Agro is therefore expected regardless of any involvement of
Mr. Rand. In any event, Canada is not the host State, and even if it believed that Mr.
Rand was the actual owner of BD Agro, this changes absolutely nothing with respect

to what was presented to Serbia at the time.

Finally, what was communicated to business partners and consultants of BD Agro or
Mr. Rand'® is completely immaterial to the case at hand as they are not
representatives of the host State. Respondent therefore considers it unnecessary to

comment on these assertions.
6. Mr. Obradovic acted and was treated as the owner of BD Agro

As noted above, Mr. Obradovic was registered as the owner of BD Agro shares, and
the Agency (or any state official) was never notified that Mr. Rand has any rights over
the shares. On top of that, as the evidence show, from the beginning of the
Privatization, only Mr. Obradovic acted as the buyer, in his own name and on his own
behalf. And only he was treated as the buyer as well.

6.1. Mr. Obradovic’s behavior

Mr. Rand testified that “Mr. Obradovic had no beneficial interest in BD Agro and his

role was simply to assist in dealing with the Serbian officials.” Mr. Obradovic added

that he in fact “had no money” of his own that he could invest.2®” And yet, although
he was solely a penniless assistant, both Mr. Rand and Mr. Obradovic had no issue
with Mr. Obradovic becoming the registered owner of shares and the party to the
Privatization Agreement, being the holder of all rights and obligations relating to the
sale of BD Agro.

As the record shows, it was only Mr. Obradovic who was visible all the time, in

particular he was the one who:

J. Morrision and D. Ceramilac, 20 July 2010, CE-440; Email communication between W. Rand and J.
Morrison, 9 June 2010, CE-705.

106 Reply, paras. 132-137, 506.

107 Second Witness Statement of Mr. Pura Obradovic, 3 October 2019, para. 7.
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(i) personally submitted an application for the participation at the auction for the
shares in BD Agro;*®

(i)  provided a legally binding statement to the Agency that he personally fulfilled
all conditions for being a bidder in the auction for BD Agro;*®°

(iii)  personally paid a participation deposit;*°

(iv)  personally was granted approval by the Agency to participate in the auction;!*

(v)  personally participated and submitted bids at the auction;!!2

(vi)  personally entered into the Privatization Agreement with the Agency;!*

(vii)  personally gave all representations and warranties;*'*

(viit) personally was inscribed in Central Register of Securities as the owner of BD
Agro shares;*°

(ix)  personally requested extensions'® from and communicated with the Agency

regarding fulfillment of the obligations from the Privatization Agreement.!’

55. For instance, in April 2012, Mr. Obradovic sent a letter to the Ministry of Economy
in which he was explicit that he was an important investor in the privatized companies

and that he was the owner of BD Agro and other companies he bought:

“Despite several verbal interventions, as well as a written one of
February 14, 2012, there have been no actions on this request, nor
have | been provided with the response as the Buyer of the capital

who brought over 20 million euros in Serbia for several

privatizations. Based on all above stated, | think that my

obligations towards the Agency have been fully settled, and that

108 Application for the participation at the auction for BD Agro, 19 September 2005, RE-211;

109 Application for the participation at the auction for BD Agro, 19 September 2005, RE-211;

110 Banking excerpts confirming payment of installments of purchase price by Mr. Obradovic, 15 October
2015, RE-33.

111 Approval of the application for the participation at the auction, 26 September 2005, RE-212;

112 Minutes of the public auction nos. 4 and 5, 29 September 2005, RE-213.

113 privatization Agreement, CE-17.

114 Article 5 of the Privatization Agreement, CE-17.

115 etter from BD Agro to the Privatization Agency, 27 December 2005, RE-470; Excerpt from the Central
Securities Registry on BD Agro’s shareholders, 16 October 2015, RE-471.

116 See e.g. Letter from Mr. Obradovic to the Agency, 13 October 2008, RE-231; Letter from Mr. Obradovic
to the Agency, 17 November 2008, RE-232; Letter from Mr. Obradovic to the Privatization Agency, 28
November 2008, RE-434.

117 See e.g. Letter from Mr. Obradovic and BD Agro to the Agency of 23 July 2012, RE-21; Letter from Mr.
Obradovic to the Agency of 29 December 2011, RE-27; Letter from Mr. Obradovic to the Agency of 30
April 2015, RE-42; Letter from Mr. Obradovic to the Agency attaching the statement from BD Agro’s
director of 9 November 2011, RE-60.
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the conditions have been met for removal of pledge on shares, and
after the investment of more than 50.000 euros, in three auditor’s
reports the Agency has gained access to legality of business

activities of both BD AGRO and other companies owned by me.!18

56. Mr. Rand on the other hand remained invisible, which, if he was really what he claims
today he was, goes contrary to one of the basic principles of the Law on Privatization

— transparency.t®

6.2. Agency’s behavior

57. Onits part, the Agency had no doubts who was the owner of BD Agro and with whom
it should be communicating. This was always Mr. Obradovic. Each and every letter,
request, warning notice and extension of deadline concerning the fulfillment of the
obligations from the Privatization Agreement was sent exclusively to Mr. Obradovic
(or BD Agro’s CEO, Mr. Markicevic) — never to Mr. Rand.*?° All meetings regarding
fulfillment of obligations from the Privatization Agreement were organized with Mr.
Obradovic as the owner (or BD Agro’s CEO, Mr. Markicevic) — never Mr. Rand.!?
When reporting on suspicious activities in BD Agro to the police, only one owner was

mentioned — Mr. Obradovic, never Mr. Rand.?2

118 L etter from Mr. Obradovi¢ to the Ministry of Economy, 2 April 2012, CE-077.

119 Article 2(2) of the Law on Privatization, CE-220.

120 Notice of the Privatization Agency on Additional Time Period, 24 February 2011, CE-31; Notice of the
Privatization Agency on Additional Time Period 22 December 2011, CE-32; Notice on Termination of the
Privatization Agreement 28 September 2015, CE-50; Notice of the Privatization Agency on Additional
Time Period 31 July 2012, CE-78; Notice of the Privatization Agency on Additional Time Period 8
November 2012, CE-79; Notice of the Privatization Agency on Additional Time Period 22 June 2011, CE-
96; Notice of the Privatization Agency on Additional Time Period 6 October 2011, CE-97; Notice on
additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of 24 February
2009, RE-99; Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization
Agreement of 31 March 2009, RE-100; Notice on additionally granted term for compliance with Article
5.3.4. of the Privatization Agreement of 13 April 2009, RE-101; Notice on additionally granted term for
compliance with Article 5.3.4. of the Privatization Agreement of 1 June 2009, RE-102; Notice on
additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of 30 July 2009,
RE-103.

121 See e.g. Invitation to Mr. Obradovic to attend the meeting of 30 October 2012, RE-80; Minutes from
meeting held at the Agency on 4 February 2014, RE-36.

122 | etter from the Agency to the Criminalistic Police Authority, Sector for Combating Commercial Crime, 4
March 2009; RE-276 Letter from the Agency to the Criminalistic Police Authority, Sector for Combating
Commercial Crime, 19 June 2009, RE-277; Letter from the Agency to the Criminalistic Police Authority,
Sector for Combating Commercial Crime, 30 June 2011, RE-279; Letter from the Agency to the Higher
Public Prosecutor’s Office and the Criminalistic Police Authority, 29 April 2013, RE-280; Letter from the
Agency to the Higher Public Prosecutor’s Office and the Criminalistic Police Authority, 12 May 2014,RE-
281, Letter from the Agency to the Higher Public Prosecutor’s Office and the Criminalistic Police Authority,
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58. The Agency’s conduct was fully consistent with respect to all other companies
claimed to be beneficial owned by Mr. Rand (i.e. Inex, Crveni Signal, PIK Pester,
Beotrans and Obnova). In each and every instance, the Agency was communicating

solely with Mr. Obradovic as the owner — never Mr. Rand.!%

59. On the other hand, as Respondent already explained in more detail in its Counter-
Memorial, * Messrs. Rand and Broshko were only treated as the party attempting to
have the Privatization Agreement transferred (assigned) to itself - never as the already

existing owner of shares.

60. Officials involved in the matter had no doubts about this as well. As Ms. VVuckovic

testifies:

“During the entire period of the Agreement validity, Mr.

Obradovic presented himself as the only owner of privatized

capital in BD Agro and the Agency treated him as such. /...] the

Agency never considered the possibility that the buyer of the
capital, that is, the owner of shares of BD Agro, was not Mr.
Obradovic. As far as | knew, something like that was simply never

told to the Agency, nor was it legally possible for the Agency to

treat any third person as contractual partner from the Agreement

on Privatization of BD Agro.”'®
61. Likewise, her colleague from the Agency, Ms. Radovic Jankovic, also confirms that:

“l did not know that anyone else, apart from Djura Obradovic,
was the owner of privatized shares. As far as | remember, the first
time | heard about Mr. Rand was during the meetings held at the
Ministry of Economy in 2014 and 2015, which related to the
assignment of the Agreement to Coropi. At that time, Mr. Rand’s

representatives told us that Mr. Rand was interested in assigning

30 May 2014, RE-282; Letter from the Agency to the Higher Public Prosecutor’s Office, 30 September
2015, RE-284.

123 See e.g. Letter from the Agency to Mr. Obradovic, 18 March 2011, RE-473; Letter from the Privatization
Agency to Mr. Obradovic dated 30 August 2007, RE-407; Letter from the Privatization Agency to Mr.
Obradovic, 27 December 2010, RE-389; Report from 9™ control of Inex, 5 March 2010, RE-403.

124 Counter-Memorial, paras. 257-274.

125 Witness Statement of Ms. Julijana Vuckovic, 22 January 2020, paras. 7-8.
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62.

63.

the Agreement to his company Coropi. | do not remember that we
were notified that Mr. Obradovic was not the owner of the shares,
but that the owner was Mr. Rand instead. | believe that that |
would have remembered that information since it would be
contrary to the fact that the Agreement was concluded with Mr.
Obradovic, and not with Mr. Rand.”%

6.3. Employees and minority shareholders

Although Claimants are making a great effort trying to demonstrate that Mr. Rand’s
alleged beneficial ownership was widely known in BD Agro itself, the facts speak
otherwise. The labor unions and minority shareholders in BD Agro frequently
addressed the Agency with various claims and suspicions of foul play by the owner -
Mr. Obradovic - and the management of BD Agro. Had Mr. Rand’s purported
ownership been a commonplace in BD Agro, he would have certainly been mentioned
in these complaints. But he never was. The employees and shareholders always
perceived Mr. Obradovic as the owner.?

6.4. Serbian media

Claimants’ further contend that “Mr. Rand’s ownership of BD Agro was also known
to the Serbian media”, referring to a newspaper article reporting “that the farm was
being built using “Canadian capital”.**® Again, the mention of “Canadian capital”
does not mean much, because it was a natural consequence of the fact that Mr.
Obradovic was a declared Canadian national and businessman. In fact, the same
newspaper which mentioned the “Canadian capital” in BD Agro reported in its other

articles from the same period that “economist Pura Obradovic from Vancouver

126 Witness Statement of Ms. Branka Radovic Jankovic, 23 January 2020, para. 8.

127 ) etter from Center for education and representation of shareholders and employees to the Privatization
Agency of 26 January 2009, RE-114; Letter from Center for education and representation of shareholders
and employees to the Privatization Agency of 16 March 2009, RE-115; Letter from Center for education
and representation of shareholders and employees to the Government of Republic of Serbia, 29 April 2010,
RE-116; Letter from Center for education and representation of shareholders and employees to the
Privatization Agency of 11 February 2010, RE-118; Letter from Center for education and representation of
shareholders and employees to the Government of Republic of Serbia of 20 December 2010, RE-125; Letter
from Center for education and representation of shareholders and employees to the Privatization Agency of
21 March 2012, RE-147.

128 Reply, para. 85.
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bought [...] the agricultural enterprise ‘Buducnost’ in Dobanovci“'?® and that “the

majority owner of the company ‘BD Agro’ [...] is the Canadian businessman Dura

Obradovic, who owns 75,9% of shares in this company*.2*° Therefore, it is completely

evident that the “connection” with Canada was none other than of Mr. Obradovic.

64. In fact, Mr. Obradovic was widely known and perceived in the public and the media
as the majority owner of BD Agro throughout the relevant period. There are numerous
instances proving that Mr. Obradovic represented himself as BD Agro’s majority
owner (and of all other companies now claimed to be beneficially owned by Mr.
Rand).!! On the other hand, Mr. Rand points to only one interview which he gave to
a Serbian newspaper one year after the auction was held, and in which he in general
terms stated that he invested in Serbia “together with his partners, naturalized
Canadians — a Swiss, a Swede and Serb Djura Obradovic”.**? The main focus of the
article was obviously the investment in the area of Raska i.e. in Inex and PIK Pester,*3
while BD Agro was mentioned only in passing. Furthermore, Mr. Rand did not state
at any point that Mr. Obradovic was only a nominal owner of BD Agro, that Mr.
Obradovic held the shares only for the benefit of Mr. Rand, or anything similar to that
effect.’3 Likewise, there is not a single newspaper article in which Mr. Obradovic
himself claimed to be only a nominal or minority owner or that the true owner of BD

Agro was actually Mr. Rand. On the contrary, there is an abundance of interviews

129 “Pyra Obradovic from Vancouver, owner of ‘Pester-Sjenica’ invested 15 mil EUR, announces another 32

mil EUR for the most modern dairies, export to the EU”, eKapija, 13 March 2006, RE-214.

130« BD Agro’ got to 1% of Agrobanka’s shares”, eKapija, 27 July 2010, RE-216.

131 Minority Shareholders accuse the owner of BD “Agro” Djura Obradovic for theft and misdeeds” (Mali
akcionari optuzuju vlasnika BD "Agro" Puru Obradovica za pljacku i zloupotrebe), Kurir, 24 May 2009;
emphasis added, RE-109; “The Minister said that he does not feed tycoons” (Ministar je rekao da ne hrani
tajkune), Politika, 3 March 2010; RE-110; “Pura Obradovic from Vancouver, owner of “Pester-Sjenica”
invested 15 mil EUR, announces another 32 mil EUR for the most modern dairies, export to the EU” (Pura
Obradovic iz Vankuvera, vlasnik ,.Pester-Sjenica“ ulozio 15 mil EUR, najavljuje jos 32 mil EUR za
najmodernije mlekare, izvoz u EU), eKapija, 13 March 2006, RE-214; “Wolves are eating me”, Novosti,
29 June 2010, RE-215; “’BD Agro’ got to 1% of Agrobanka’s shares”, eKapija, 27 July 2010, RE-216.

182 R. Petrovié, Dollar for the best food in Europe, Nova Politika, 27 October 2006, CE-655 (“Their initial
investments in Serbia were not very successful. Three years ago, they were experiencing all the traps of the
current market, but they did not give up. [...] They purchased [...] they expect™).

133 R. Petrovié, Dollar for the best food in Europe, Nova Politika, 27 October 2006, CE-655 (“William Bill
Rand: When | saw the area of Raska... /...] Rand Edgar Investment Corporation, one of the biggest global
investors in the production of healthy food in the area of Raska in Serbia [...] I have many businesses in
other parts of Europe, in Geneva and Italy, [ went to school in London, I am connected to Europe... But whe-
n | saw the nature in Raska... | knew that was a chance for us to discover to other people from Europe and
the world the unused treasures available in the area of Raska /...] Regardiess of current economic
parameters, investments in the area of Raska and Serbia present such type of investment, which does not
bring you high amounts of money, but make you completely satisfied”).

134 The reference of Mr. Rand being the “largest shareholder in the joint venture” also related to the
investments in Serbia as a whole, and not specifically to BD Agro.
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66.

speaking otherwise.'® Thus, even the public image of BD Agro’s ownership structure

corresponded to its legal (or in Claimants’ words, “nominal’’) ownership structure.
6.5. Claimants’ behavior

Finally, it must be noted that Claimants intended to persist in their tenacious
misrepresentation of the true owner of the shares in BD Agro, even when it came to
initiating an investment treaty arbitration. As the Respondent already noted,** it was
Mr. Obradovic who in September 2015 threatened to submit a claim against Serbia in
accordance with the Canada-Serbia BIT.**” However, Claimants now stipulate that
this fact is irrelevant as the letter was allegedly drafted by Messrs. Markicevic,
Broshko and Doklestic and was approved by Mr. Rand.'® Yet, at the same time, Mr.
Broshko reveals that:

“When we wrote this paragraph, we were under the impression

that Mr. Obradovic, as the nominal owner of BD Agro shares and

a double-national of Canada and Serbia would have the standing

to bring a claim under the Canada-Serbia BIT. Later we realized

that because of the definition of a “national” under the Canada-

Serbia BIT, this would not be possible.”13°

This staggering admission evidently confirms that Mr. Obradovic was considered as
the investor. Only after Claimants realized that Mr. Obradovic does not have the
standing to sue under the Canada-Serbia BIT, an elaborate theory of the beneficial
ownership arrangement was conceived in an attempt to artificially create an

investment treaty claim where none exists.

135 Minority Shareholders accuse the owner of BD “Agro” Djura Obradovic for theft and misdeeds” (Mali
akcionari optuzuju vlasnika BD "Agro" Puru Obradovica za pljacku i zloupotrebe), Kurir, 24 May 2009;
emphasis added, RE-109; “The Minister said th at he does not feed tycoons” (Ministar je rekao da ne hrani
tajkune), Politika, 3 March 2010; RE-110; “Pura Obradovic from Vancouver, owner of “Pester-Sjenica”
invested 15 mil EUR, announces another 32 mil EUR for the most modern dairies, export to the EU” (Pura
Obradovic iz Vankuvera, vlasnik ,,Pester-Sjenica® ulozio 15 mil EUR, najavljuje jos 32 mil EUR za
najmodernije mlekare, izvoz u EU), eKapija, 13 March 2006, RE-214; “Wolves are eating me”, Novosti,
29 June 2010, RE-215; “’BD Agro’ got to 1% of Agrobanka’s shares”, eKapija, 27 July 2010, RE-216.

136 Counter-Memorial, para. 290.

137 _etter from Mr. Obradovic to the Agency dated 8 September 2015, p. 6, CE-48.

138 Reply, para. 615.

139 Third Witness Statement of Mr. Erinn Broshko dated 3 October 2019, para. 16.
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7. Mr. Rand’s motive was sinister abuse of rules concerning the payment of the

purchase price

Despite the submission of three extensive written pleadings by Claimants and two
witness statements of Mr. Rand, and of Mr. Obradovic, the reason why would
Claimants opt for the peculiar “beneficial ownership structure” still remains
undisclosed. However, Claimants’ silence has a good reason - the arrangement can

only be explained by a bad faith motive to abuse Serbian legislation.

According to the Regulation on Sale, only if the declared buyer at the auction was a
domestic individual (i.e. a natural person who is a Serbian citizen) acting alone, he
could pay the sale price in up to six annual installments.!® A foreign natural person
and a domestic or foreign legal entity, always had to pay the price at once, as well as
a joint venture of domestic and/or foreign individuals and/or legal entities. ** This

rule was in place from 2001 until 2008, and was abolished afterwards.'42

Importance of this rule for the case at hand is more than evident because the payment
of the Purchase Price in installments would not be possible had Mr. Rand participated
in the auction. Only Mr. Obradovic, acting as the sole buyer who was a Serbian
national (apart from holding Canadian nationality as well), would qualify for the
payment in installments. Mr. Rand and/or any of his companies would have to pay the
Purchase Price at once, immediately after the auction. Bearing in mind that the
purchase price for BD Agro was over EUR 5.5 million, while the investment
obligation under the Privatization Agreement was over EUR 2 million, this benefit

was obviously substantial, if not crucial.

Indeed, the record shows that payment in installments was apparently an extremely

important issue for Mr. Obradovic (or Mr. Rand).

First, as Respondent further explains below,* the payment in installments was

misused by extracting the funds of BD Agro to effectuate the payments in question.

140 Article 39(1) of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218.

141 Article 39(2) of the Regulation on the Sale of Capital and Property at a Public Auction (52/2005), RE-218.

142 Regulation on the Sale of Capital and Property at a Public Auction (45/2001), Article 31, RE-217;
Regulation on the Sale of Capital and Property at a Public Auction (52/2005), Article 39, RE-218.

143 See Section I. F. 3.1.
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In this way, the purchase price was effectively paid by BD Agro itself, and not by Mr.

Obradovic. This would not be possible if the price had to be paid at once.

72. Second, even with the possibility to use BD Agro’s money for effecting payments of
the purchase price for the company, most of the installments were paid belatedly, after
repeated warnings i.e. extensions given by the Agency. Only the first (out of six)
installment for BD Agro was paid on time.!** In that regard, the Agency issued as
many as 10 warnings i.e. extensions of deadlines to Mr. Obradovic.* Therefore, the
payment of the purchase price obviously presented an issue for Mr. Obradovic even
when divided in installments and with the possibility to use BD Agro's money - it

follows that the payment of the whole price at once would have been impossible.14°

73. Third, Mr. Obradovic (or Mr. Rand) also misused the possibility of paying the
purchase price in installments when buying the shares in Crveni Signal, Inex, PIK
Pester, Beotrans and Uvac Gazela.'*” At the time of each of these privatizations, the
possibility of payment in installments was granted solely to domestic individuals

(acting as sole buyers) under the Regulation on Sale. 48

74. With all of the above in mind, it is clear that Mr. Rand’s main motive for acquiring

ownership in BD Agro through Mr. Obradovic, could only be to deceitfully acquire

144 The Agency issued warnings in relation to the second, the fourth, the fifth and the sixths installment of the
purchase price, while the third installment was paid belatedly, but without the issuance of a previous
warning. See Banking excerpts confirming payment of installments of purchase price by Mr. Obradovic, 15
October 2015, RE-33;; Letter from the Agency to Mr. Obradovic, 1 October 2007, RE-469.

145 | etter from the Agency to Mr. Obradovic, 2 November 2006, RE-200; Letter from the Agency to Mr.
Obradovic, 9 October 2008, RE-201; Letter from the Agency to Mr. Obradovic, 3 November 2008, RE-
202; Letter from the Agency to Mr. Obradovic, 9 December 2008, RE-203; Letter from the Agency to Mr.
Obradovic, 11 December 2009, RE-204; Letter from the Agency to Mr. Obradovic, 29 January 2010, RE-
205; Letter from the Agency to Mr. Obradovic, 15 October 2010, RE-206; Letter from the Agency to Mr.
Obradovic, 3 December 2010, RE-207; Letter from the Agency to Mr. Obradovic, 25 January 2011, RE-
208; Letter from the Agency to Mr. Obradovic, 3 March 2011, RE-209.

146 In fact, by making partial and belated payments, Mr. Obradovic effectively paid the purchase price in 11,
instead of 6 installments. See Banking excerpts confirming payment of installments of purchase price by
Mr. Obradovic dated 15 October 2015, RE-33.

147 Assignment agreement between V. Vukelic and D. Obradovic, 2 March 2007, Article 1, CE-565;
Privatization Agreement (Crveni Signal), 21 February 2003, Article 4, RE-219; Privatization Agreement
(Inex), 26 November 2004, Article 1.3, RE-220; Privatization Agreement (PIK Pester), 3 March 2006,
Article 1.3, RE-210; Privatization Agreement (Beotrans), 14 March 2007, Article 1.3, RE-221; Privatization
Agreement (Uvac Gazela), 18 March 2003, Article 4, RE-222. Although the Regulation on Sale changed in
2005, the provision in question remained the same throughout the time of the conclusion of all of these
privatization agreements (2001-2008). See Regulation on the Sale of Capital and Property at a Public
Auction (45/2001), Article 31, RE-217; Regulation on the Sale of Capital and Property at a Public Auction
(52/2005), Article 39, RE-218.

148 Regulation on the Sale of Capital and Property at a Public Auction (45/2001), Article 31, RE-217;
Regulation on the Sale of Capital and Property at a Public Auction (52/2005), Article 39, RE-218.
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76.

77.

the possibility of paying the purchase price in six installments under an elaborate

scheme where the payments were mainly made by the company itself.
8. Conclusion

It is undeniable that Mr. Rand could have appeared as the buyer. But, in Claimants'
narrative, he chose not to. Instead, Mr. Obradovic signed all the papers in his own
name and on his behalf. By signing the Privatization Agreement, he personally
assumed all rights and obligations regarding BD Agro. After signing the Privatization
Agreement, Mr. Obradovic continued to act as the owner of BD Agro’s shares. He

never negated that he was the owner.

Simply speaking, if it looks like a duck, swims like a duck, and quacks like a duck,
then it probably is a duck. Likewise, if Mr. Obradovic participated at the auction as
the buyer, acted as the owner of the shares and never said that he is not the owner,

then he probably was the owner.

If, however, Mr. Rand’s story of the beneficial arrangement was true, and the duck
was not a duck, than there were two possible motives for such conduct: (i) gaining the
possibility to pay the purchase price in six installments; and (ii) evasion of all (civil
and criminal) liability. This would be a blatant violation of good faith and such

arrangement cannot have any investment treaty protection.

B. TERMINATION OF THE PRIVATIZATION AGREEMENT

78.

The central issue raised by Claimants in the present proceedings revolves around a
purely contractual topic — the termination of the Privatization Agreement. Although
this seems as a common subject of dispute, the first impression is misleading — the
cause of the dispute is completely atypical. This is a case of a notoriously negligent
investor who was given literally a hundred of second chances to fulfill his obligations
from privatization agreements and who is now unsatisfied as one of his contracts was

terminated after he was unable to cure the same breach for almost five years. In other

words, Respondent is being sued because the Agency was giving too many chances

to Claimants i.e. their alleged alter ego Mr. Obradovic.

41



79.

80.

81.

82.

83.

84.

The Agency is also criticized because it terminated the Privatization Agreement due
to an allegedly minor breach of the contract i.e. breach of an obligation that is
insignificant. Yet, Claimants fail to explain why, during almost five years of additional
deadlines, Mr. Obradovic did not fulfil that obligation - if the obligation was

insignificant, than its fulfillment should not have be difficult for Mr. Obradovic.

In this section, Respondent explains: (1) Mr. Obradovic’s history of negligent
contractual performance; (2) the obvious breach of Article 5.3.4. of the Privatization
Agreement; (3) the contracting parties’ conduct regarding the breach of Article 5.3.4.;
(4) the Ministry of Economy’s position; and (5) the legal ground for termination of

the Privatization Agreement.
1. Mr. Obradovic’s history of negligent contract performance

When reading Claimants’ submissions, one could get an impression that Mr.
Obradovic was a diligent investor who fulfilled all his obligations in due course but
was nevertheless harmed by the State through an unlawful and unjustified termination
of the Privatization Agreement. Yet, the truth is quite the opposite.

Mr. Obradovic was an extremely problematic buyer who was given a number of
“second chances” and extensions for the fulfillment of his obligations related to
various privatized companies, including BD Agro. The Privatization Agreement was
terminated only after he was not able to cure its one breach for almost five years.

Those are the inescapable facts.
1.1. Breaches of other privatization agreements

Mr. Obradovic (i.e. Mr. Rand) prides himself in acquiring several companies other
than BD Agro in the privatization process (PIK Pester, Inex, Crveni Signal, Beotrans).
However, what Claimants do not mention is that in these privatizations Mr. Obradovic
also made a number of breaches of privatization agreements, including the breach of
article 5.3.4. (which corresponded to the same provision in the Privatization
Agreement).

As in the case of BD Agro, in these other privatizations Mr. Obradovic was also
granted numerous additional time extensions in order to fulfill his obligations and

remedy the breaches in question. Specifically, Mr. Obradovic was issued with:
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88.

i. 25 notices/extensions for PIK Pester:149

ii. 19 notices/extensions for Beotrans;*>°
iii. 13 notices/extensions for Inex;!°!
iv. 6 notices/extensions for Crveni Signal.*>?

In other words, more than 60 notices and extensions were given to Mr. Obradovic in
privatizations other than BD Agro (all claimed to be beneficially owned by Mr.
Rand'®3). In each case, Mr. Obradovic eventually managed to remedy the breach,
albeit with more or less delays. The only breach where he was ultimately unsuccessful
despite additional extensions of time, was the 221 Million Pledge in the case of BD

Agro.

This clearly demonstrates that Mr. Obradovi¢ was an experienced investor, in
particular when it comes to the privatization in Serbia, and that he was very well aware
of the true extent of his obligations towards the Agency under the Privatization

Agreement.
1.2. Breaches of the Privatization Agreement

In the case of BD Agro, the Agency issued 30 notices to Mr. Obradovic with extension

of time for fulfillment of the obligations.

Mr. Obradovic was in breach of his obligations almost immediately after the
conclusion of the Privatization Agreement. According to Article 3.3 of the
Privatization Agreement, Mr. Obradovic was under the obligation to submit to the

Agency an unconditional bank guarantee for the fulfillment of mandatory investment

obligations, within 30 days from the date of signing of the Privatization Agreement.*>

149 Report from the 171 control of PIK Pester, 1 April 2011, p. 2, RE-379.

150 Report from the 9™ control of Beotrans (with supplementations), 21 April 2011, RE-404.

151 Report from 9™ control of Inex, 5 March 2010, RE-403.

152 | etter from the Privatization Agency to Mr. Obradovic dated 30 August 2007, RE-407; Letter from the
Privatization Agency to Mr. Obradovic dated 30 May 2008, RE-408.

153 Second Witness Statement of Mr. William Rand, 3 October 2019, para. 6.

154 privatization Agreement with Annexes, 4 October 2005, CE-17, Article 3.3.
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However, when he did not submit the guarantee within the said deadline, the Agency

sent Mr. Obradovic four warning notices, granting him extensions of the deadline.*>®

89. Finally, more than six months after the first notice was served, Mr. Obradovic

provided the guarantee.®

90. Mr. Obradovic struggled with the payment of the Purchase Price as well. In 2006, the

second installment was paid only after a warning notice was sent to him.*>” Two years
later, in 2008, he paid the fourth installment after three notices,*® while in 2009, he
paid the fifth installment after three notices.'®® In 2010, the Privatization Agency
demonstrated more understanding than ever before, when it gave Mr. Obradovic as
many as four extensions of the deadline for payment of the sixth installment of the

Purchase Price.16°

91. Mr. Obradovic however showed most persistence and lack of care by indebting BD
Agro and pledging its assets for the benefit of third parties, contrary to Article 5.3.4.
of the Privatization Agreement. In one of its controls, the Privatization Agency
discovered that, in 2008, BD Agro pledged some of its real estate in order to secure a
EUR 400,000 loan given by Erste Bank to another company - Vihor.1®* In the same
period, it made another discovery of additional pledges established on BD Agro’s real
estate as the security for repayment of a loan taken by Inex.'%2 In February 2009, Mr.
Obradovic was warned and given an additional deadline to cure the said breaches.®®

155 L etter from the Privatization Agency to Mr. Obradovic, 8 November 2005, RE-380. Letter from the
Privatization Agency to Mr. Obradovic, 2 March 2006, RE-381; Letter from the Privatization Agency to
Mr. Obradovic, 12 April 2006, RE-382; Letter from the Privatization Agency to Mr. Obradovic, 1 June
2006, RE-383.

156 Report of Ministry of Economy on the Control over the Privatization Agency, 7 April 2015, p. 7, CE-98.

157 Letter from the Privatization Agency to Mr. Obradovic, 2 November 2006, RE-200.

158 | etter from the Privatization Agency to Mr. Obradovic, 9 October 2008, RE-201; Letter from the
Privatization Agency to Mr. Obradovic, 3 November 2008, RE-202; Letter from the Privatization Agency
to Mr. Obradovic, 9 December 2008, RE-203.

159 | etter from the Privatization Agency to Mr. Obradovic, 16 October 2009, RE-384; Letter from the
Privatization Agency to Mr. Obradovic, 11 December 2009, RE-204; Letter from the Privatization Agency
to Mr. Obradovic, 29 January 2010, RE-205.

160 | etter from the Privatization Agency to Mr. Obradovic, 15 October 2010, RE-206; Letter from the
Privatization Agency to Mr. Obradovic, 3 December 2010, RE-207; Letter from the Privatization Agency
to Mr. Obradovic, 25 January 2011, RE-208; Letter from the Privatization Agency to Mr. Obradovic, 3
March 2011, RE-209; Banking excerpts confirming payment of installments of purchase price by Mr.
Obradovic, 15 October 2015, RE-33.

161 | _etter from the Privatization Agency to Mr. Obradovic, 24 Feburary 2009, RE-385.

162 Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
31 March 2009, RE-100.

163 |_etter from the Privatization Agency to Mr. Obradovic, 24 Feburary 2009, RE-385.
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As he failed to comply with the notice, more warnings and extensions came. Finally,
after seven additional notices i.e. extensions, Mr. Obradovic complied and erased the
pledges in question, as explained in more detail below.®* It should be noted that each
time that the Agency gave an extension because of these breaches of Article 5.3.4, it
explicitly warned that the Privatization Agreement would be terminated in case of

non-compliance.®®

In summary, apart from the breach that lead to the termination of the Privatization
Agreement, Mr. Obradovic committed a number of other breaches that could be a
reason for the Agency to declare the said agreement terminated throughout its
duration. However, the Agency demonstrated extreme patience and understanding,

and gave Mr. Obradovic as many as twenty-one “second chances*.

Even after all this, the Agency did not lose patience with Mr. Obradovic. On the

contrary, as explained further below, the Agency gave another four years of extensions

to Mr. Obradovic (raising the total number of warning notices to 30), before it
terminated the Privatization Agreement, because even after all this time Mr.
Obradovic did not remedy the breach. Claimants now contend?*®® that the termination
was conducted too late i.e. that the Agency had to terminate the Agreement when it
discovered the breach. In other words, the Agency is accused of giving too many
chances to Mr. Obradovic. This is absurd.

Apparently, Claimants are on the position that it would be fairer that in case of 221
Million Loan the Agency acted differently than in the case of the previous breaches
when Mr. Obradovic was also given a number of additional deadlines to remedy the
breach (which he did each time, except with 221 Million Loan breach).

2. There was obvious breach of Article 5.3.4.

This dispute revolves around an uncontested factual state. It is undisputed that, on 22

December 2010, BD Agro, as debtor, entered into a Loan Agreement with Agrobanka

164 Section 1. B. 3.3.3.

165 etter from the Privatization Agency to Mr. Obradovic, 31 March 2009, RE-386; Letter from the
Privatization Agency to Mr. Obradovic, 13 April 2009, RE-387; Notice on additionally granted term for
compliance with Article 5.3.4. of the Privatization Agreement of 30 July 2009, RE-103; Letter from the
Privatization Agency to Mr. Obradovic, 24 Feburary 2009, RE-385.

166 Reply, paras. 393 et seq.
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for the amount of RSD 221,000,000 (app EUR 2 million)*®’ (221 Million Loan™). It
is also uncontested that around 50% of the 221 Million Loan was used for the benefit
of two of Mr. Obradovic’s affiliated companies, and that these amounts were never
returned to BD Agro. Finally, it is uncontested that this agreement served as a basis
to establish a pledge over BD Agro’s real estate on 14 January 2011, as security for
repayment of the amount of RSD 221,000,000 (and other obligations from the

agreement). 168

However, what is contested in the present arbitration is whether this constituted a
contract breach. Claimants contend that Article 5.3.4. of the Privatization Agreement
was not breached by the 221 Million Loan, i.e. by the manner in which that loan was

used. As will be elaborated hereunder, this is incorrect.
2.1. Meaning and purpose of Article 5.3.4.

Article 5 of the Privatization Agreement deals with the representations, warranties and
obligations of the buyer. Among other things, in Article 5.3.4, Mr. Obradovic obliged
himself that, without the previous written approval by the Agency, BD Agro:

“[...] will not encumber with pledge the fixed assets of the subject
during the term of the Agreement, except for the purpose of
securing claims towards the subject stemming from regular
business activities of the subject, or except for the purpose of

acquiring of the funds to be used by the subject.””1¢°

98. Therefore, the cited provision established that a pledge on the fixed assets was

prohibited, and that it was only allowed as an exception for two limited purposes: (i)
securing claims towards BD Agro stemming from regular business activities; or (ii)

167 At the time the 221 Million Agreement was concluded, on 22 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 106.44 (221,000,000 + 106.44 = 2,076,287.11). National
Bank of Serbia RSD Exchange Rate on 22 December 2010, RE-44.

168 pPledge was constituted over cadastral parcels no. 4670, 4673-4684, 4686-4687, 5516-518, 5527-5528,
5544, 5546-5549, 5550/1, 5553, 5574-5584, 5587-5589, 5023/1, 5023/5, 5023/7, 5521 and 5522, all located
in cadastral municipality Dobanovci and owned by BD Agro. Decision of the First Basic Court in Belgrade
no. Dn-14124/10 of 14 January 2011, RE-9; Excerpt from the Land Register no. 4031, cadastral
municipality Dobanovci of 13 March 2019, RE-45.

169 Article 5.3.4. of the Privatization Agreement, RE-12.
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acquiring funds to be used for the benefit of BD Agro. The stipulated rule was thus

quite straightforward and was explained in detail in Counter-Memorial 1"

Nevertheless, Claimants (and their expert Mr. Milosevic) are persistent with
introducing an interpretation of Article 5.3.4. which is completely divorced from
reality. According to them, the “regular business activity” of BD Agro encompasses
loaning the funds;"* the funds are used by BD Agro even when they are spent for
benefit of third persons;}’? and the purpose of Article 5.3.4. is only to secure
fulfillment of other contractual obligations,'”® meaning that the Privatization
Agreement could not be terminated only for the breach of that provision. This is all

wrong.
2.1.1. BD Agro’s “regular business activity” was not loaning funds

BD Agro’s “regular business activity” was agriculture. In fact, the translation of BD
Agro’s full name at the time of the Privatization reads as “Agricultural-food industry”
Buduénost Dobanovci.}” The public call for the auction for BD Agro also stated that
its business activity was “Growing grain and crops and planting”.1”® Furthermore, the
public call also described that the “most important products / services” of BD Agro
were: “l-wheat, (seed, mercantile) 2-sunflower, mercantile, 3-barley (seed and
mercantile), 4-sugar beet, 5-table eggs, 6-beef cattle, 7-lambs and pigs, 8-
unprocessed milk.”*"® The management of BD Agro after the auction also described
the business activity of BD Agro as “milk production” or “primary agricultural

production” 17’

Since BD Agro was an agricultural company, and not a bank or a credit institution,
paying out debts of third parties and giving out interest-free loans definitely does not

fall under its “regular business activity”. Yet, Claimants beg to differ.

170 Counter-Memorial, paras. 88-96.

171 Reply, para. 165.

172 Second Expert Report of Mr. Milos Milosevic, 3 October 2019, paras. 46; Reply, para. 170.

173 Second Expert Report of Mr. Milos Milosevic, 3 October 2019, paras. 66.

174 Pyblic Call for BD Agro’s Auction, 26 August 2005, RE-397 (in Serbian: “Poljoprivredno-prehrambena
industrija”).

175 Public Call for BD Agro’s Auction, 26 August 2005, RE-397.

176 Public Call for BD Agro’s Auction, 26 August 2005, RE-397.

17 BD Agro’s Business Plan for the years 2006-2011, pp. 4-5, 8, 14, CE-20.
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Claimants argue that the use of the 221 Million Loan did not present a breach of
Article 5.3.4. because the transactions between BD Agro, Crveni signal and Inex
“represented regular business activity which is common in groups of companies that
share the same ultimate owner.”*’® According to this unreasonable position, any and
all companies in the world, regardless of what industry they are in and what is their
main work activity (be it wood processing, aluminum production, education,
healthcare, banking, tourism or literally anything else), share a common “regular
business activity” of giving out loans, assuming and/or paying out third parties’ debts
- as long as they share the same ultimate owner with the third parties in question.
Needless to say, such interpretation has no sense and completely ignores the ordinary

meaning of the term “regular business activity”.
2.1.2. Using of funds by BD Agro means using the funds for its benefit

According to Claimants, since Article 5.3.4. states that BD Agro can pledge its assets
“for the purpose of acquiring of the funds to be used” by BD Agro, Mr. Obradovic did
not commit a breach as the funds from the 221 Million Loan were “used by” BD Agro
“to repay the debt it had assumed from Crveni Signal [...] and BD Agro used another
part of these funds to provide a loan to Inex”.”® Remarkable word play, to say the
least. Again, the interpretation offered by Claimants only leads to absurd results, as
Article 5.3.4. would be rendered meaningless. The Buyer would be allowed to easily
evade the said rule by simply taking an unlimited number of loans, pledging all of its
property, and forwarding all such funds to third parties, claiming that the funds are
being “used” by BD Agro. This obviously cannot be the correct interpretation of

Article 5.3.4.

In addition, Claimants’ interpretation also rests on an inaccurate translation of the
words “Ciji ¢e korisnik biti subjekt”. In Prof. Radovic’s opinion, these words ,,could
only mean that the pledges could have secured BD Agro’s acquisition of funds for the
benefit of BD Agro”, and not to be used by BD Agro.* Thus, the accurate translation
of Article 5.3.4. also confirms that any funds secured by a pledge over BD Agro’s

property had to be used for the benefit of BD Agro and nobody else.

178 Reply, para. 165.
179 Reply, paras. 168-170.
180 Second Expert Report of Prof. Radovic, 24 January 2020, para. 24.
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105. With respect to Inex, Claimants allege!®!

that BD Agro only “returned a favor” since
Inex acquired certain debts of BD Agro back in 2005 and decided not to pursue an
alleged interest of EUR 1.7 million. First of all, there is no evidence in support of this
argument — the existence of the interest is not proven let alone that it was not paid. In
addition, this “favor” was nowhere to be mentioned in the interest-free loan
agreement.’®2 Finally, and more importantly, Article 5.3.4. does not recognize any
exception when it comes to use of the funds for the benefit of third parties — this is
simply prohibited if they are acquired through pledging the fixed assets of BD Agro.'8
Mr. Obradovic knew this full well, and even confirmed the same understanding with

the Agency when it previously made the same breach and agreed to remedy it.8*

106. Hence, bearing in mind the use of the 221 Million Loan, which was secured by the
221 Million Pledge, there was obviously a breach of Article 5.3.4. of the Privatization
Agreement because the loaned funds were not used by BD Agro. Mr. Obradovic was
well aware that in that way he breached the Privatization Agreement. As in the cases
of his previous breaches of Article 5.3.4. in BD Agro'® and PIK Pester,'®® Mr.
Obradovic was aware that his actions were contrary to the Privatization Agreement,

so he again admitted his breach and promised to remedy it. 8’

107. Respondent’s interpretation is supported by case law of Serbian courts. Commercial
Court decided in 2011 in the Betonjerka case, that this kind of behavior constituted a
clear case of bad faith that breached Article 5.3.4.1% In the Betonjerka case the subject
of privatization was a company for production of concrete pillars, power substations
and accompanying elements for construction and maintenance of electric power

facilities.!® However, it borrowed the funds obtained through loans (which were

181 Reply, para. 157.

182 Agreement on Interest-Free Loan of 29 December 2010, RE-10.

183 In fact, the “favor” could only explain the motive behind Mr. Obradovic’s conduct with respect to the 221
Million Loan, which was, however, utterly irrelevant. Therefore, the “favor” was legally inexistent for the
purpose of interpreting the pertinent contractual provisions. Furthermore, as Mr. Rand explained, this
“favor” was apparently done in order to enable him to buy BD Agro i.e. to improve his chances of success
in the bidding process (See Second Witness Statement of Mr. William Rand, 3 October 2019, para. 22).
Therefore, Mr. Rand states that the debt was acquired in order to be sure that bankruptcy would not be
initiated before the auction, and because it improved Mr. Rand’s chances of success at the auction itself.
Hence, Inex was not “doing a favor” to BD Agro, but to Messrs. Obradovic and Rand.

184 See Section I. B. 3.3.3

185 See Section I. B. 3.3.3

186 See Section I. B. 3.3.2.

187 See Section I. B. 3.2.1and I. B. 3.2.2.

188 Judgment of the Commercial Court in Belgrade, No. 4.P 1744/10, dated 3 June 2011, pp. 11-12, RE-370.

189 Judgment of the Commercial Court in Belgrade, No. 4.P 1744/10, dated 3 June 2011, p. 1, RE-370
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108.

109.

110.

secured by the pledges) to affiliated entities of the buyer. The court concluded that the
buyer acted in bad faith as the pledges were not established to secure claims stemming
from the regular business activity of the subject, seeing that credit placements were
not part of its business.*®® The court also concluded that the funds in question were
not “used by” the subject as they were just forwarded i.e. loaned to other entities.**
This decision was confirmed in the appellate proceedings by the second instance

court. 192

Finally, in their Reply, Claimants repeat their argument that the Privatization
Agreement was not breached by the pledge, since the pledge was not established by
Mr. Obradovic, as the buyer, but by BD Agro.®® As Respondent has already explained
the absurdity of this assertion in the Counter-Memorial the Tribunal is kindly directed

to that discussion.!%
2.1.3. Purpose of Article 5.3.4.

When it comes to purpose of Article 5.3.4. it was well defined in the decision of the
Commercial Court of Appeal in the Betonjerka case:

“The goal of the provision of Article 5.3.4. is to protect the
property of the subject of privatization and to safeguard the
material base of the business of the subject of privatization,
without which the buyer, due to their nature and the nature of the
contract, cannot fulfill other contractual obligations, cannot
secure continuity of business operations of the enterprise and

fulfillment of the agreed obligations.”**

The court clearly emphasized that the purpose of Article 5.3.4. is “[i] to protect the

property of the subject of privatization”; and [ii] to safequard the material base of the

190 Judgment of the Commercial Court in Belgrade, No. 4.P 1744/10, dated 3 June 2011, p. 12, RE-370. (“/...]
the plaintiff has not [...] proven that he acted in good faith during the conclusion of the said legal
arrangements i.e. it does not arise that these arrangements served the purpose of securing claims towards
the subject which stemmed from the regular business activity of the subject as its business are not credit
placements i.e. it does not arise that they have been concluded for the purpose of acquiring funds to be used
by the subject (in accordance with Article 5.3.4. of the Agreement)”).

191 | bid.

192 Judgment of the Commercial Appellate Court No. Pz 8687/2011, 18 December 2012, CE-722.

193 Reply, para. 167.

19 Counter-Memorial, para. 96.

195 Judgment of the Commercial Appellate Court No. Pz 8687/2011, 18 December 2012, p. 5, CE-722.
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business of the subject of privatization.”*®® The court just went on to add that the
values which are protected by Article 5.3.4, are also necessary, due to their nature and
the nature of the contract, to fulfill other contractual obligations, such as securing
continuity of business operations of the enterprise. This reasoning obviously stems
from the basic principles of the Law on Privatization, which include, inter alia, the
creation of conditions for economic development and social stability.’®” These
principles are the very reason why Article 5.3.4. was introduced. Pledges are basically
a synonym for liquidity issues and instability. Without such provision, the buyer
would be free to pledge all assets of the subject of privatization for the benefit of any
third persons (which Claimants state Article 5.3.4. allows) meaning that regardless of
the fulfillment of all other obligations, principles of economic development and social
stability would still not be achieved. Therefore, as also confirmed by Prof. Radovic,'%
it is incorrect to state that after fulfillment of other obligations Article 5.3.4. lost its

purpose after the payment of the purchase price.

111. With this in mind it is more than clear how erroneous is Claimants’ (and their expert’s)
conclusion that “upon the payment of the full purchase price and the fulfilment of all
other obligations under the Privatization Agreement, Article 5.3.4. lost its purpose
because there was no longer any outstanding contractual performance to be

secured.”t®

112. Claimants’ interpretation of the cited decision is illogical for another reason as well.
Payment of the purchase price is obligation that should have been executed by the
Buyer and without the effect on BD Agro’s property. Hence, Article 5.3.4. (which
protected the property of BD Agro) could not serve as a security for payment of the

purchase price.

113. On the other hand, Claimants argue that Respondent’s interpretation of Article 5.3.4.
is “nonsensical” since, according to the Privatization Agreement, BD Agro was free
to sell its land plots for EUR 2 million in December 2010 (assuming the 10% and 30%

limits would not have been reached) and loan or even donate the proceeds from the

19 Judgment of the Commercial Appellate Court No. Pz 8687/2011, 18 December 2012, p. 5, CE-722.
197 Article 2 of the 2001 Law on Privatization, CE-220.

198 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 27.

19 Reply, para. 402.
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114.

115.

116.

sale to other entities.’®® Therefore, according to Claimants, the “more disruptive
option” (sale and donation or loan) is clearly allowed by the Privatization Agreement—
while under Serbia’s interpretation, the “less disruptive option” (pledge and loan)

would have been prohibited.

However, the truth is that Claimants’ interpretation would actually be the most
disruptive for BD Agro, as BD Agro would be free to pledge all of its land in exchange
for loans, and then donate or loan all of the funds thus acquired to third parties. Having
been used to a one way extraction of funds and assets from BD Agro, Claimants’ seem
to struggle with seeing the major difference between Articles 5.3.3. and 5.3.4. In case
of the former, BD Agro disposes of its assets, but the corresponding purchase price
for such assets returns back to the company. In case of the latter, funds only exit BD
Agro and its pledged assets are only put at a risk of being compulsorily sold with no

benefit for the company.

The idea behind Articles 5.3.3. and 5.3.4. is to disable uncontrolled disposal of BD
Agro’s property. Article 5.3.3. allowed the Buyer to freely dispose with limited scope
of the assets, meaning that, as suggested by Claimants, BD Agro could have sold its
land and donate the proceeds from the sale, as long as the 10% and 30% limitations
are not reached. This limitation in disposal of the property is exactly the reason why
the restriction from Article 5.3.4. was needed. Otherwise Article 5.3.3. would be
meaningless, as the 10% and 30% limitations could be easily evaded. In fact, this is
exactly what Claimants intend to do with their interpretation of Article 5.3.4. - to

render it meaningless.
2.2. Use of 221 Million Loan breached Article 5.3.4.

Contrary to Claimants’ irrational assertions,?®* Mr. Obradovic’s breach of Article
5.3.4. of the Privatization Agreement was quite straightforward as out of the 221
Million Loan, which was secured by the 221 Million Pledge, almost 50% i.e. EUR

200 Reply, paras. 171-172.
201 Reply, paras. 387-392.
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959,719.60, was used for benefit of Mr. Obradovic i.e. Inex and Crveni Signal,
companies owned by Mr. Obradovic?® i.e. Mr. Rand?%,

117. The 221 Million Agreement - On 22 December 2010, Agrobanka as creditor and BD
Agro as debtor concluded the 221 Million Agreement for the amount of RSD
221,000,000 (app EUR 2 million),?% to be used for “the consolidation of the company

and related entities”.?%®

118. The 221 Million Pledge - Based on the 221 Million Agreement, BD Agro submitted

to the court the request for registration of pledge accompanied by the statement of
pledge.?%® On 14 January 2011, the court registered the 221 Million Pledge as security
for repayment of the amount of RSD 221,000,000 (and other obligations from the

agreement) over BD Agro’s real estate. This pledge remains until today.?%’

119. By establishing the 221 Million Pledge, Mr. Obradovic obviously “encumbered with
pledge the fixed assets” of BD Agro, in the meaning of Article 5.3.4. of the
Privatization Agreement. He also evidently “disposed of its property” in the meaning
of Article 41a(1) of the Law on Privatization.

120. The next question that needs to be answered is: has Mr. Obradovic established the 221
Million Pledge for the purpose of securing claims towards BD Agro stemmed from its
regular business activities or for the purpose of acquiring of the funds for the benefit

of BD Agro (in accordance with Article 5.3.4)? The answer is a resounding “no”.

121. BD Agro guaranteed the repayment for Crveni Signal — Prior the 221 Million Loan

Agreement was concluded, on 2 June 2010, Crveni Signal concluded the Short Term
Loan Agreement with Agrobanka in the amount of RSD 65.000.000 (app EUR

202 proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, p. 2,
RE-72.

203 Second Witness Statement of Mr. William Rand, 3 October 2019, para. 6.

204 At the time the 221 Million Agreement was concluded, on 22 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 106.44 (221,000,000 + 106.44 = 2,076,287.11). National
Bank of Serbia RSD Exchange Rate on 22 December 2010, RE-44.

205 Short Term Loan Agreement no. K-571/10-00 of 22 December 2010, Article 1, RE-6.

206 Request for registration of pledge in accordance with the Short Term Loan Agreement no. K-571/10-00,
RE-7. Statement of pledge no. Ov-37246/2010 of 28 December 2010, RE-8.

207 Pledge was constituted over cadastral parcels no. 4670, 4673-4684, 4686-4687, 5516-518, 5527-5528,
5544, 5546-5549, 5550/1, 5553, 5574-5584, 5587-5589, 5023/1, 5023/5, 5023/7, 5521 and 5522, all located
in cadastral municipality Dobanovci and owned by BD Agro. Decision of the First Basic Court in Belgrade
no. Dn-14124/10 of 14 January 2011, RE-9; Excerpt from the Land Register no. 4031, cadastral
municipality Dobanovci of 13 March 2019, RE-45.
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600,000).2%® Simultaneously, BD Agro guaranteed the repayment of that loan to
Agrobanka.?®® On the same day that Crveni Signal received the funds from
Agrobanka, it immediately transferred them to the personal bank account of Mr.

Obradovic.? The said loan remained unsettled. That is where BD Agro came in.

122. Agreement on Assumption of Crveni Signal’s Debt - On 28 December 2010, only a

few days after the conclusion of the 221 Million Loan Agreement, Crveni Signal,
Agrobanka and BD Agro concluded the Agreement on Assumption of Debt under
which BD Agro assumed the entire debt of Crveni Signal towards Agrobanka from
the Short Term Loan Agreement of Crveni Signal, in the amount of RSD 65,000,000
(app EUR 600,000)!! plus interest, whereas Crveni Signal was released from the said
debt.?!2 The funds were provided from the 221 Million Loan.

123. Agreement on Interest-Free Loan to Inex - At the same time, on 29 December 2010,

BD Agro and Inex (another company owned by Mr. Obradovic?®® i.e. Mr. Rand?'4)
concluded an Agreement on Interest-Free Loan to Inex by which BD Agro undertook
to provide to Inex a cash loan in the amount of RSD 32,000,000 (app EUR 300,000).2%°
Same as with Crveni Signal’s debt, these funds also ended up on Mr. Obradovic’s
private bank account.?*® The pertinent funds were also provided from the 221 Million

Loan.

124. Itis important to note that Claimants do not dispute these facts in any way. They only

disagree with legal qualification of whether or not these circumstances constituted a

208 Agreement on Assumption of Debt of 28 December 2010, Articles 1 and 4, RE-11. At the time the
Agreement on Assumption of Debt of Crveni Signal was concluded, on 28 December 2010, the RSD middle
exchange rate of the National Bank of Serbia for EUR was 106.08 (65,000,000 + 106.08 = 612,745.09).
National Bank of Serbia RSD Exchange Rate on 28 December 2010, RE-81.

209 Guarantee agreement between BD Agro and Agrobanka, 2 June 2010, RE-005.

210 Crveni Signal Bank Statement, 2 June 2010, RE-372.

211 At the time the Agreement on Assumption of Debt of Crveni Signal was concluded, on 28 December 2010,
the RSD middle exchange rate of the National Bank of Serbia for EUR was 106.08 (65,000,000 + 106.08 =
612,745.09). National Bank of Serbia RSD Exchange Rate on 28 December 2010, RE-81.

212 Agreement on Assumption of Debt of 28 December 2010, Articles 1 and 4, RE-11.

213 Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, p. 2,
RE-72.

214 second Witness Statement of Mr. William Rand, 3 October 2019, para. 6.

215 Agreement on Interest-Free Loan of 29 December 2010, Articles 1 and 4, RE-10. At the time the
Agreement on Interest-Free Loan to Inex was concluded, on 29 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 105.88 (32,000,000 + 105.88 = 302,228.94). National Bank
of Serbia RSD Exchange Rate on 29 December 2010, RE-82.

216 Bank Statement of Mr. Obradovic’s, 14 February 2011, RE-437;
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breach. Therefore, it is undisputed that (contrary to the clear wording of Article 5.3.4.)

BD Agro encumbered with pledge its fixed assets in order to, inter alia:

a) payout Crveni Signal’s debt towards Agrobanka in the total amount of RSD
70,944,422.27 (EUR 670,045.54),21" and

b) give out an interest free loan to Inex in the total amount of RSD 30,670,690
(EUR 289,674.06).%8

125. The Agency discovered the said transactions in January 2011. In February 2011 it
notified the breach of Article 5.3.4. and requested an according remedy from Mr.
Obradovic. During the following four years, the Agency granted another eight
additional terms for remedying this same breach. Yet, all auditor’s reports Mr.
Obradovic delivered to the Agency throughout period 2011-2015 consistently showed
that the debts of Crveni Signal and Inex remained unpaid and that the 221 Million

Pledge remained registered.

126. What is shocking is that Mr. Obradovic and Claimants lie through their teeth (any
other phrase would be inappropriate) that the 221 Million pledge was erased i.e. that
it is only formality to erase it. They lied not once but three times. And they lied not

only to the Agency but also to the Tribunal. This fact speaks for itself.

127. First time Mr. Obradovic lied in his letter to the Agency of 10 September 2015, when
he explicitly stated that:

“[1] attached the evidence that BD Agro is in possession of all the
documents needed for deletion of pledges registered on its
immovable property as security instruments for the loans BD Agro
received from Nova Agrobanka [], which were partially used to
finance loans approved to related parties — Inex — Nova Varos
[1 and Crveni Signal []. Since BD Agro repaid these loan

obligations in timely manner, on September 4, 2015, Nova

217 Audit report by Auditor doo of 29 April 2011, RE-13. On 29 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 105.88 (70,944,422.27 + 105.88 = 670,045.54). National
Bank of Serbia RSD Exchange Rate on 29 December 2010, RE-82.

218 Audit report by Auditor doo of 29 April 2011, RE-13. On 29 December 2010, the RSD middle exchange
rate of the National Bank of Serbia for EUR was 105.88 (30,670,690 + 105.88 = 289,674.06). National Bank
of Serbia RSD Exchange Rate on 29 December 2010, RE-82.
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128.

129.

Agrobanka provided appropriate statement for deletion of these
pledges [...] This way, complete fulfillment of obligations referred
to in Article 5.3.4. of the Agreement was ensured, since all of the
conditions were met for the deletion of all disputed
aforementioned pledges (all necessary documents were obtained),
and BD Agro is waiting for an appropriate decision from the [...]
Real Estate Cadastre Office on deletion of the pledges” 2

The second time Claimants lied in their Memorial. This time they attempted to deceive
the Tribunal in the same way Mr. Obradovic tried to deceive the Agency and provided
the same documentation that referred to removal of another pledge, not the 221
Million Pledge. They even dare argue how shocking it was of the Agency not to
accept these papers as evidence that the pledge, due to which the Privatization
Agreement was terminated, was deleted.?”® However, after being confronted in
Respondent’s Counter-Memorial with the fact that the said documentation related to
a completely different pledge (while the 221 Million Pledge remains registered),?? in
their Reply Claimants have said nothing more in this regard, thereby ostensibly putting

an end to this embarrassing attempt of deception.

However, Claimants did not refrain from lying for the third time, by advancing another
misleading argument which states that the 221 Million Loan was repaid by a new loan
from Nova Agrobanka in 2012 (“Refinancing Loan”), and that Nova Agrobanka
“could not exercise any pledge rights after the repayment of the secured loan in
2012”.222 Claimants further stated that the “continuing formal existence of the pledge
[...] did not violate Article 5.3.4. of the Privatization Agreement”.??® Here, after all,
Claimants admit that the pledge continues to exist, albeit "formally". However, their

explanation is all wrong, just like the conclusion of the auditor Prva Revizija (on

219 Letter from Mr. Djura Obradovié to Privatization Agency , 8 September 2015, p. 3, CE-48.

220 Memorial, paras. 213 (“Attached to the letter were documents showing BD Agro’s request to the Land
Register for removal of the pledge on BD Agro’s land securing Crveni Signal’s debt, which had been granted
on 7 September 2018. The letter also reminded the Privatization Agency that BD Agro’s auditors had
confirmed that the conditions for removal of the remaining pledges had been met because the secured loans
had been repaid”), 409 (“In fact, Mr. Obradovi¢ remedied the purported breach of Article 5.3.4. when all
the requirements for the removal of the allegedly non-compliant pledge were met and the pledge was
ultimately deleted from the Land Register on 7 September 2015”).

221 Counter-Memorial, para. 75.

222 Reply, para. 425.

223 Reply, para. 426.
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which Claimants rely) that “Mortgages on the basis of security for obligations of third

person have not been deleted, but those obligations have been settled and the

conditions have been met for deletion of mortgage on this basis”.?%*

130. First, by the Refinancing Loan, BD Agro indebted itself by another loan with the same
bank in order to repay the 221 Million Loan. The 221 Million Loan Agreement was
not terminated nor did the 221 Million Pledge became unenforceable or erased. Article
14 of the Refinancing Loan clearly stated:

“The Beneficiary agrees that in case of non-payment of
obligations within deadlines and under conditions prescribed in

this Agreement Nova Agrobanka is entitled to declare as due all

investments from all agreements concluded with the Beneficiary

before execution of this Agreement, in particular: [...]

Short-Term Loan Agreement no. K-571/10-00, dated 22
December 2010; [i.e. 221 Million Loan]

[..]

In accordance with the previous paragraph, the Beneficiary

authorizes Nova Agrobanka to declare as due all claims in

accordance with this agreement and the agreements listed above,

and to take all necessary measures for collecting payments

through activation of security instruments.”%2°

131. Therefore, the refinancing of the 221 Million Loan obviously did not provide for a
deletion of the 221 Million Pledge, on the contrary, it clearly stated that this pledge
can be enforced under the Refinancing Loan. In addition to the permanent existence
of the 221 Million Pledge as from 2010, the funds used for the benefit of Inex and
Crveni Signal (or rather for the benefit of Mr. Obradovi¢ himself), obtained from
Agrobanka and secured by that pledge, remained unreturned. Therefore, breach of

224 Report on Factual Findings from Prva Revizija, 12 January 2015 (emphasis added), CE-327, p. 5.
225 |_oan agreement between BD Agro and Nova Agrobanka, 22 June 2012 (emphasis added), CE-441.
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Article 5.3.4. existed and in fact it would still exist (absent the termination of the

Privatization Agreement).

132. Second, the Refinancing Loan established new pledges on the fixed assets of BD
Agro.??® Therefore, even if Mr. Obradovic had managed to delete the 221 Million
Pledge, the fixed assets of BD Agro would still be pledged for funds that were used
by Inex and Crveni Signal. More precisely, BD Agro spent a part of the Refinancing
Loan (secured by new pledges) in order to “pay out” the 221 Million Loan which was
partially used by Inex and Crveni Signal. Yet, the 221 Million Loan was still on
standby, and the 221 Million Pledge remained registered and could have been

activated at any moment.
3. Contracting parties’ conduct regarding the breach of Article 5.3.4.

133. As Respondent has already explained in detail the exact content and chronology of
the Agency’s and Buyer’s communication regarding breach of Article 5.3.4. in its
CounterMemorial,??” it will not repeat itself herein. Instead, for ease of reference,
Respondent prepared the chart showing chronology of communication between the
Agency and the Buyer (see Appendix 1). This chronology clearly shows that (i) the
Agency was constantly on the position that the Article 5.3.4. was breached and that
the breach had to be remedied, or the agreement would be terminated according to
Article 41a of the Law on Privatization, (ii) that Mr. Obradovic also had no doubt that
he breached the Article 5.3.4. and that he kept promising that the breach would be

remedied but that at one point he changed his story.

134. Hereunder Respondent will point to only several, most indicative instances of
communication, and will afterwards address the contracting parties’ conduct in other

cases when Article 5.3.4. was breached.

226 |_oan agreement between BD Agro and Nova Agrobanka 22 June 2012, Article 8, CE-441.
227 Counter-Memorial, paras. 30-84.
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3.1. Agency’s conduct regarding the Breach of Article 5.3.4.
3.1.1. Agency’s notices

135. In January 2011, the Agency discovered numerous breaches of the Privatization
Agreement, including in particular the breach of Article 5.3.4. based on the 221
Million Pledge. Immediately upon discovering it, in February 2011, the Privatization

Agency notified Mr. Obradovic, stating in this regard that:

“[...] by the review of excerpts from real estate registers submitted
by the Subject of privatization on January 27, 2011, it was noted

that on the fixed assets of the Subject of privatization, inter alia,

pledge rights were reqgistered to secure the obligations of third

parties, pledge rights to secure the funds (loans) whose

beneficiaries are third parties (partially or fully), pledge rights to

secure the loans from 2010 which were not shown in Final balance
as of December 31, 2010 [...]"?*®

136. Furthermore, the Agency decided that:

“[...] in accordance with Article 41a of the Law on Privatization,

the Buyer is given additionally granted term of 60 days from the

day of the receipt of this Decision for fulfillment of obligations
referred to in items 5.3.3 and 5.3.4 of the Agreement and

submission of a report (previously approved by the Agency in
writing) [...] containing the findings on actions of the Buyer
undertaken in the additionally granted term, stating whether the
Buyer has fulfilled the obligations referred to in items [...] 5.3.4
of the Agreement [...]"*%

137. More specifically, the buyer was obliged to submit an audit report, which would

demonstrate, inter alia:

228 Notice of the Privatization Agency on Additional Time Period, 24 February 2011 (emphasis added), CE-
3L

229 Notice of the Privatization Agency on Additional Time Period, 24 February 2011 (emphasis added), CE-
3L
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“ - whether all the encumbrances have been deleted and all other

security instruments for the obligations of third parties have been
returned and all encumbrances which have been registered on no
grounds were deleted (debt returned, new pledges and pledge of

chattels registered, the old ones not deleted);

- whether all the loans given to third parties by the Subject of
privatization from loan amounts secured by encumbrances on the

property of the Subject have been returned; 2%

138. The consequence of not complying with the notice within the additionally granted

term was communicated equally clearly, stating:

“In the event of failure to comply with the above stated contractual
obligations within the additionally granted term as per this Notice,

the Privatization Agency will undertake the measures under

Article 41a of the Law on Privatization”?3!

139. Throughout the period of 2011-2015, this Agency’s stance with respect to the breach
of Article 5.3.4, its remedy and the ensuing consequences in case the breach was not

remedied remained the same.232

140. Notably, Claimants do not even argue that the Agency ever changed its position
regarding Mr. Obradovic's breach of Article 5.3.4. by using the 221 Million Loan.
Instead they state that the Agency’s requests were arbitrary as there was no need to
request both the deletion of the pledge and return of the funds used by Crveni Signal
and Inex.?®3 The truth is that the Agency only listed documentation which it regularly
required as a proof of the remedy of the breach of Article 5.3.4. As transcripts from
the sessions of the Commission for Control demonstrate, providing proof for either

one of the requested actions would have been a sufficient remedy for the Agency.?3

230 Notice of the Privatization Agency on Additional Time Period, 24 February 2011 (emphasis added), CE-
3L

231 Notice of the Privatization Agency on Additional Time Period, 24 February 2011, CE-31.

232 See Appendix 1.

233 Reply, para. 424.

234 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 7, CE-
768 (“[...] what they are asking from them is either to delete the pledge or to act. Now, deleting pledge
could probably be a problem because of the settlement of other creditors’ claims by creditor classes, but
they could resolve this issue through repayment of funds by these third parties. Or, and we have requested
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In any case, Mr. Obradovic never delivered any of the requested evidence - thereby

rendering Claimants’ argument in this regard moot.
3.1.2. Meetings with the Buyer

141. Besides the notices, the Agency also organized a number of meetings with Mr.
Obradovic. At all these meetings, the Agency’s stance remained the same, which is
also evident from the chronology of the communications with the Buyer presented in

the Appendix 1.

142. For instance, on 23 November and 16 December 2011, the Agency reiterated its
previous requests and concluded that the Buyer needs to deliver an appropriate audit
report containing, inter alia, explicit statements as to the fulfillment of his obligations
in accordance with Article 5.3.4. and including excerpts from the real estate
cadaster.?® In March 2012, the Agency again only repeated its previous requests,?3®

while in November 2012, the representatives from the Ministry of Economy explicitly

supported the Agency’s request at a meeting where they were present.?’

143. At the meeting held on 4 February 2014, the Agency’s representatives very clearly

repeated their previous requests?*® and stated that:

“the payment of the purchase price is only one of the contractual
obligations and that the execution of other contractual obligations
is independent of the obligation to pay the purchase price. [The

Agency’s representative] also stated that the Agency in its work

this, since this is a fault, so to say, of the buyer, we are treating this as the buyer’s fault, if the aforementioned
cannot be achieved, to repay this from his own funds as an extraordinary revenue (vanredni prihod)”
(emphasis added)).

235 proposal of the Center for Control for the session of the Commission for Control of 21 December 2011, p.
2, RE-71.1.

236 proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, p. 7,
RE-72.1.

237 Proposal of the Center for Control for the session of the Commission for undertaking measures of 7
November 2012, RE-75 (“representatives of the Ministry confirmed that the Buyer has the obligation to
submit to the Agency the auditor’s report with auditor’s statement on acting of the Buyer within the
additional deadline, as well as to submit explanation of reasons for not being able to meet the obligations
under the Agreement as a whole”)

238 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36 (“By the representative
of the Center for Control of Performance of Agreements the Buyer was informed that the violation of
contractual obligations was established before the Buyer paid the full purchase price, and that before the
payment of the price the measures were taken towards the Buyer, i.e., there was a remedial period given to
him to submit proof that the violations have been cured and that the Buyer has still not acted accordingly.”)
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applies the Law on Privatization and controls the concrete sale
contract, that all obligations are important and that what is signed
must be completed to the end. This is a standard form contract of
sale by public auction and the treatment during the control is the

same, for any offense, irrespective of the gravity of the offense.”**°

144, Conveniently, Mr. Obradovic now claims to have no recollection of this meeting ever
taking place.?*® In fact, he states that he does not recall ever meeting any of the
representatives of the Agency present there either (i.e. Dr. Albina Kecman Susnjar,
Ms. Angelina Jevtic and Ms. Katarina Misailovic). However, Mr. Obradovic
obviously has astonishingly bad memory (when necessary), as the Agency’s officials
present there frequently appeared at the meetings regarding BD Agro both before and
after February 2014.24! In particular, Ms. Misailovic was apparently present at all of
the earlier meetings held with Mr. Obradovic,?*? and was even the one sending the

invitations for these meetings to him.2%®

145. The meetings that followed (held on 15 and 17 December 2014, 16 January, 20 and
27 April 2015) did not change the Agency’s stance in any way. The insistence that
there was a breach of Article 5.3.4. and the request for remedy were reiterated over

and over again.?*

239 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36.

240 Second Witness Statement of Mr. Djura Obradovic, 4 October 2019, para. 90.

241 See Proposal of the Center for Control for the session of the Commission for Control of 21 December 2011,
RE-71.1, Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012,
RE-72.1, Proposal of the Center for Control for the session of the Commission for undertaking measures of
7 November 2012, RE-75.1; Minutes from meeting held at the Ministry of Economy on 17 December 2014,
RE-22, Minutes from meeting held at the Privatization Agency on 27 April 2015, RE-23; Minutes from
meeting held at the Privatization Agency on 30 January 2014 RE-28; Minutes from meeting held at the
Privatization Agency on 4 February 2014, RE-36; Minutes from meeting held at the Ministry of Economy
on 3 November 2014, RE-37; Minutes from meeting held at the Ministry of Economy on 15 December
2014, RE-38; Minutes from meeting held at the Ministry of Economy on 16 January 2015, RE-39; Minutes
from meeting held at the Privatization Agency on 20 April 2015, RE-41; Invitation to Mr. Obradovic to
attend the meeting of 30 October 2012, RE-80.

242 See Proposal of the Center for Control for the session of the Commission for Control of 21 December 2011,
RE-71.1; Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012,
RE-72.1; Proposal of the Center for Control for the session of the Commission for undertaking measures of
7 November 2012, RE-75.1 (all of these reports were prepared by, inter alia, Ms. Katarina Misailovic).

243 |nvitation to Mr. Obradovic to attend the meeting of 30 October 2012, RE-80.

244 Minutes from meeting held at the Ministry of Economy on 17 December 2014, RE-22, Minutes from
meeting held at the Privatization Agency on 27 April 2015, RE-23, Minutes from meeting held at the
Ministry of Economy on 15 December 2014, RE-38, Minutes from meeting held at the Ministry of Economy
on 16 January 2015, RE-39, Minutes from meeting held at the Privatization Agency on 20 April 2015, RE-
41,
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3.1.3. Sessions of the Commission for Control

Claimants place a significant emphasis upon the transcripts from two sessions of the
Commission for Control that took place on 23 April and 19 June 2015%* and state that
the “audio recordings of the meetings of the Commission for Control show the
shocking true motivations for the Serbian government’s actions”.>*® The recordings
however demonstrate that there was absolutely no bad faith on the part of the Agency.
On the contrary, the conversation between the members of the Commission for
Control is exactly how a good faith discussion and exchange of opinions looks like
before making a decision. Had there been any malicious intent of the Agency, the
members of the Commission would certainly not reexamine their positions nor
express any pro and contra stances, as the decision would have already been made in

advance.

To prove differently, Claimants however blatantly misrepresent the transcripts from

the meetings of the Commission for Control held on 23 April and 19 June 2015.

First, Claimants contend that the members of the Commission for Control were “well
aware that the Privatization Agreement did not allow Serbia to terminate the
agreement based on the alleged violation of Article 5.3.4”.247 In this regard, they cite

Ms. Vuckovic stating:

“First of these provisions, 5.3.3, was prescribed as basis for
termination of the agreement, and the other one [5.3.4], which
refers to pledges, in accordance with the agreement, was not

prescribed as basis for termination of the agreement [...]**

This is a textbook example of misleading and selective reading of a text. Namely,
what Claimants intentionally omit to include is the continuation of the same sentence,

which says:

245 Audio recording from meeting of the Commission for Control, 23 April 2015 CE-767; Transcript of the
audio recording from meeting of the Commission for Control, 23 April 2015 CE-768; Transcript of the
audio recording from meeting of the Commission for Control, 19 June 2015 CE-770; Audio recording from
meeting of the Commission for Control, 19 June 2015 CE-771.

246 Reply, Section 11.P

247 Reply, para. 298.

248 Reply, para. 298 (citing CE-767, and CE-768, p. 2).
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“[...] although article 41a of the Law on Privatization, which is
applicable on these agreements, prescribes that an agreement may
be terminated in case of explicitly listed violations of contractual
obligations and, in the last item of the article, it prescribes it may

be terminated in other cases as prescribed in the agreement.”?4

150. Itisthus completely evident that the Agency always properly interpreted Article 5.3.4.
of the Privatization Agreement as a legal ground for termination, in accordance with

Article 41a of the Law on Privatization.

151. Second, Claimants advance another misleading argument by saying that the Agency
“purposefully required remedies to the alleged breaches of Article 5.3.4. that it knew
the buyer was not able to perform”.2® In that regard, Claimants cite one of the
members of the Commission for Control who stated at the meeting held on 23 April
2015 that after the expiration of the additionally granted term of 90 days, the Agency
will “probably have to terminate” the agreement “since Juliana already said®! that
there is no chance they will fulfil all of these contractual obligations. That is, they

5 252

have already stated publically that they... cannot fulfil some of these obligations”.

Such a claim is absurd from more than one standpoint.

152. To start with, Ms. Vuckovic was wrongly paraphrased by her colleague. What Ms.
Vuckovic actually said just minutes before that quote, was that she received
information from the representatives of BD Agro that for a “part of obligations [the

Buyer] would require a bit more time.”?5® Therefore, Ms. Vuckovic did not consider

that the pertinent remedies were impossible to perform, but said that they would have

to be delayed additionally (and they were, as the Buyer was given additional deadline

249 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 2
(emphasis added), CE-768.

250 Reply, Section I1.P.4.

251 Mrs. Julijana immediately added: “This is according to the statement of the director of the mere subject.”

252 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 9, CE-
768.

23 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 7
(emphasis added), CE-768 (“What we received as information, and really in meetings, orally, from
representatives of the subject of privatization (telephone vibrates in the background), is that they will,
generally, have problems with repayment of certain funds from two or three legal persons; that part of their
obligations could be fulfilled, so to say, immediately and for another part of obligations they would require
a bit more time.”)
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to remedy the breach?4) because Mr. Markicevic said s0.2> The transcripts also show
that, nevertheless, Ms. Vuckovic presented several quite plausible alternatives for Mr.

Obradovic to cure the said breaches, saying:

“according to that PPRP, they are prepared to invest in the subject
an investment of, I think, 4.5 or 5.5 million euros. So | think that

they should not have any problems regarding repayment of these

funds. Because, what they are asking from them is either to delete
the pledge or to act. Now, deleting pledge could probably be a
problem because of the settlement of other credifors’ claims by

creditor classes, but they could resolve this issue through

repayment of funds by these third parties. Or, and we have

requested this, since this is a fault, so to say, of the buyer, we are
treating this as the buyer’s fault, if the aforementioned cannot be

achieved, to repay this from its own funds as an extraordinary

revenue (vanredni prihod), which means that this should be

clearly stated.”2°®

153. Inaddition, even the other member of the Commission, that is cited by Claimants, said
that the Agreement would “probably” have to be terminated, meaning that it clearly
did not deem it “impossible” for the buyer to perform the obligations in question.
More importantly, the said discussion took place only in 2015 while the remedies for
the breaches of Article 5.3.4. had been requested already in 2011 and Mr. Obradovic
had never said that he was unable to remedy the breach. To the contrary, in many
occasions he promised to cure the breach.?’

154. Third, Claimants’ quote Mrs. Vuckovic discussing the breach of Article 5.3.3. on the
Commission’s session of 19 June 2015, and state that the Agency requested Mr.

Obradovic to prove his compliance with this article even though the Privatization

254 The Agency granted Mr. Obradovic 90 days to remedy the breach by its letter of 27 April 2015. See Letter
from the Privatization Agency to D. Obradovi¢, 27 April 2015, CE-348.

25 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 9, CE-
768 (“This is according to the statement of the director of the mere subject itself.”).

2%6 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 7
(emphasis added), CE-768.

257 See Sections I. B. 3.2.11. B. 3.2.1 and I. B. 3.2.2. See also Appendix 1.
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Agency knew that that provision had not been violated.?®® What however transpires
from the transcript is that Mrs. Vuckovic had an understanding for Claimants’ position
but needed a confirmation from competent auditors before taking a final stance.?®®
This is why the Buyer was constantly required to provide the audit report confirming

the compliance with Article 5.3.3.

Evidently, the only thing that this transcript shows is that members of the Commission
were openly discussing the breaches and exchanging their opinions in that regard.
When members of the Commission considered that certain behavior does not
represent a breach, they clearly said so — just as when they considered that certain
conduct was a breach. And indeed, the Privatization Agreement was not terminated
due to the breach of Article 5.3.3, but for the “far more critical /... issue of pledges
and disposals to the benefit of third parties.”?® In such circumstances, there was
obviously no malicious intent, as the Agency limited itself solely to what it ultimately

considered to be a breach.
3.2. Buyer’s conduct regarding the breach of Article 5.3.4.

In the period 2011-2015 Mr. Obradovic delivered total of six audit reports?* which
all confirmed that: (i) funds received by BD Agro from the 221 Million Loan were
used for the benefit of third parties, i.e. Crveni Signal and Inex; (ii) Inex did not repay
the funds to BD Agro; (iii) Crveni Signal did not repay the funds to BD Agro; and that
(iv) the 221 Million Pledge was still registered. The Buyer’s letters and the meetings

reveal that he was aware of the breach and its consequences.

258 Reply, paras. 295-297.

29 Mrs. Vuckovic’s main concern with the breach of Article 5.3.3 was the fact that the audit report “[...]
stated that the buyer did not violate its contractual obligation and has not exceeded the percentage of 10%,
and did not give its opinion on the total percentage of 30%. So we are asking and reminding that this segment
should also be supplemented in the new auditor’s report [...]” See Transcript of the audio recording from
meeting of the Commission for Control, 19 June 2015, p. 2, CE-770.

260 Transcript of the audio recording from meeting of the Commission for Control, 19 June 2015, p. 6, CE-

770.

261 Audit report by Auditor doo of 29 April 2011, RE-13; Audit report by Auditor doo of 19 July 2011, RE-
14; Audit report by Auditor doo of 2 February 2012, RE-17; Audit report by Auditor doo of 22 November
2011, RE-18; Audit report by Auditor doo of 13 December 2012, RE-19; Report on Factual Findings from
Prva Revizija, 12 January 2015 CE-327.
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3.2.1. Letters

157. When it comes to letters sent to the Agency by Mr. Obradovic concerning the breach
of Article 5.3.4, Mr. Obradovic explicitly recognized that this article was breached
due to the use of the 221 Million Loan:

158. On 9 November 2011, Mr. Obradovic sent a letter to the Agency and noted: “In respect
of repayment of loans given to third parties out of loaned funds we deliver to you a
statement of responsible persons with attachments (attachment: Statement)”.22 The
said Statement of BD Agro read as follows: “As some assets of debtors are offered for
sale (Crveni signal, Ineks), our claim will be realized out of funds generated from
it.«2%3 There was not a single word denying that Article 5.3.4. was breached. Instead,

the repayment of the funds given to Inex and Crveni Signal was promised.

159. On 2 April 2012, Mr. Obradovic wrote to the Ministry of Economy to complain about
the Agency’s stance, but even then he did not argue that the 221 Million Pledge did
not breach Article 5.3.4, but simply said that the breach was irrelevant as no significant
damage occurred for BD Agro:

“Return of the loans BD AGRO gave to third parties from the loan

assets has been partially implemented. The loans which have not

been returned are the loans given to the company Crveni signal
(70 million dinars) and Inex, N. Varos (18 million dinars)._We

think that these loans did not directly cause the damage to the

company /...]”?%

160. InJuly 2012, Mr. Obradovic wrote to the Agency:

“Regarding your [Notice] of 21 June 2012, received by BG AGRO
on 22 June 2012, concerning the additionally granted period for
the Buyer to act in accordance with the Decision of the Agency

dated 27 December 2011, we herewith inform you of the

262 | etter from Mr. Obradovic to the Privatization Agency attaching the statement from BD Agro’s director
of 9 November 2011, RE-60.

263  etter from Mr. Obradovic to the Privatization Agency attaching the statement from BD Agro’s director
of 9 November 2011, RE-60.

264 Letter from Mr. Djura Obradovi¢ to the Ministry of Economy, 2 April 2012, CE-77.
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162.

realization of part of contractual obligations which have not been

carried out in the previous reports /.../

Regarding your other requests, there were no changes in the

meantime, so we [Mr. Obradovic and BD Agro] submit the

Request for an additional period during which the contractual

obligations may be realized pursuant to your [Privatization

Agency’s] Decision [...]"?%

As Respondent already indicated in its Counter-Memorial, Mr. Obradovic’s July 2012
letter was another clear admission that there were obligations that were not yet
fulfilled.?®® In fact, Mr. Obradovic requested additional period to fulfill the remaining
obligations (although Claimants now complain that he was given too many additional
periods). However, in his second witness statement, Mr. Obradovic claims to have a
different understanding of this letter. Struggling to come up with a reasonable
response, Mr. Obradovic could say nothing more than that he “simply wanted to
continue discussions, hoping that the Privatization Agency would eventually
recognize that there had been no breach.”?®” This ‘explanation’ does not hold water.
Instead of promising the remedy of the breach, if he really wanted "to continue
discussions” to convince the Agency that there was no breach, he could at least say
that there was no breach in the first place. But Mr. Obradovic did not do so because
he knew it would be just an empty story that even contradicts his own behavior in
previous cases involving the breach of the same provision. In addition, if Mr.
Obradovic was really on the position that he did not breach Article 5.3.4, then it was
only imprudent of him to promise compliance with Agency’s request that he never

intended to obey, just in order to “continue discussions”.

On the other hand, once Mr. Obradovic disagreed with other Agency’s requests (for
fulfillment of investment obligations), he openly said so, stating that such requests
were illegitimate and that he would not comply.?%® However, he never communicated

anything of the sort with regard to the 221 Million Loan breach.

265 | etter from Mr. Obradovic and BD Agro to the Privatization Agency of 23 July 2012 (emphasis added),
RE-21.

266 Counter-Memorial, para. 49.

267 Second Witness Statement of Mr. Djura Obradovic, 3 October 2019, para. 87.

268 proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, RE-72.
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On 16 December 2014, Mr. Markicevic also sent a letter to the Agency, submitting,
inter alia, a supplemented audit report regarding the fulfililment of obligations from
the Privatization Agreement and certain documentation regarding the status of Crveni
Signal’s and Inex’s debts towards BD Agro.?®® The letter contained absolutely no
objection or any hint of disagreement with the Agency’s position regarding the breach

of Article 5.3.4.

On 23 March 2015, Mr. Markicevic sent a rather confusing letter requesting from the
Agency issuance of “a Certificate on Fulfillment of the Obligations Referred to in the
[Privatization Agreement]”.2’° The letter contained no further explanations. It did not
state to which obligations exactly was Ms. Markicevic referring to, nor what was the
legal ground for requesting the certificate. Furthermore, it certainly did not contain
any objection or disagreement with the Agency’s position that certain obligations
were not fulfilled. In fact, on 30 April 2015, Mr. Obradovic (re)submitted to the
Agency audit reports which again confirmed that the pertinent breaches of Article
5.3.4. were not remedied.?’* Again, the letter contained absolutely no indication of

any kind of disagreement with the Agency’s stance in this regard.

On 2 July 2015, Mr. Markicevic sent a letter on behalf of BD Agro, confirming that
Mr. Obradovic submitted to the Agency audit reports which stated that the Buyer
fulfilled all contractual obligations, “except in relation to lending to third parties,

namely Inex Nova Varos ad Nova Varos and Crveni signal a.d. Beograd”.2’2 This was
a clear recognition of the existence of the breach and any further comment of that
statement, including interpretation of any witness, Claimants or Respondent, is

superfluous.

The letter also noted that the Prva Revizija audit report also stated how “Pledges given
as security for third-party liabilities have not been deleted, however, these obligations
have been settled and conditions have been met to delete the pledge on this basis.”?"
This was obviously not a disagreement with the Agency’s position, but only an

unconvincing attempt in persuading the Agency that the breach was essentially

269 _etter from BD Agro to the Privatization Agency, 16 December 2014, CE-323.

270 Request for issuance of confirmation on fulfillment of obligations from the Privatization Agreement of 23
March 2015, RE-51.

271 _etter from Mr. Obradovic to the Privatization Agency of 30 April 2015, RE-42.

272 _etter from BD Agro to Privatization Agency, 2 July 2015 (emphasis added), CE-46.

273 etter from BD Agro to Privatization Agency, 2 July 2015, CE-46.
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170.

remedied or about to be remedied at least. In any event, even the cited conclusion of

the auditor was untrue, as explained above (See Section I. B. 2.2).
3.2.2. Meetings

Mr. Obradovic acknowledged breach of Article 5.3.4. not only in his letter, but at the

meetings as well:

For instance, on 23 November and 16 December 2011, the Agency reiterated its
previous requests and it was concluded that the Buyer needs to deliver an appropriate
audit report containing, inter alia, explicit statements as to the fulfilment of Article

5.3.4. and including excerpts from the real estate cadaster.?’

In March 2012, two meetings were held between Mr. Obradovic and the Agency.
There, Mr. Obradovic stated, inter alia, that he would invest additional efforts to have
Crveni Signal’s debt repaid and that Inex would likewise return the loan when
conditions were met.2’® On the other hand, he stated that the Agency’s request for
fulfillment of investment obligations were not legitimate and that he would not fulfil
them.?’® Mr. Obradovic apparently has no recollection of these meetings, other than
the fact that he allegedly did not accept that there had been a breach of the Privatization
Agreement. Likewise, at the meeting in November of that same year, Mr. Obradovic

apparently did not raise any objections either.?”’

At the meeting held on 4 February 2014, Mr. Obradovic stated that he “does not
understand why the Agency does not issue the said certificate [of execution of

contractual obligations] since he paid the price.”?’® He again expressed no

disagreement with the Agency’s position on the breach of Article 5.3.4. but only
hoped that he could somehow prematurely achieve removal of the pledge established

over the privatized shares, based solely on the fact that he paid the purchase price.

274 proposal of the Center for Control for the session of the Commission for Control of 21 December 2011,
RE-71.1, p. 2.

275 Proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, RE-
72.1.

276 proposal of the Center for Control for the session of the Commission for Control of 25 April 2012, RE-
72.1.

277 proposal of the Center for Control for the session of the Commission for undertaking measures of 7
November 2012, RE-75.1.

278 Minutes from meeting held at the Privatization Agency on 4 February 2014 (emphasis added), RE-36.
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171. In December 2014, the Agency and the Ministry of Economy held another two
meetings with Mr. Markicevic. On 15 December 2014, Mr. Markicevic apparently
“committed to prepare for the next meeting [,,,] the materials on the state of the
mortgages registered on the property of the Entity undergoing privatization as a

collateral warranty for the liability of third parties.”?"
172. On 17 December 2014, Mr. Markicevic:

“stated that the condition regarding the already stated audit
finding had not been changed, and that, in their opinion, the
biggest problems in execution of obligations of the Buyer from the
respective Agreement [...] were claims which the Entity had

towards the company Crveni Signal Beograd and Inex Nova Varos

[.]7%%

173. At the meetings held on 15 January?3! and 20 April 2015,?82 there were apparently no
objections by Mr. Markicevic either, while at the meeting held on 27 April 2015, Mr.
Markicevic:

“summarized the line of acting after receiving the decision of the
Agency, including: supplying audit report which confirms
execution of obligations within additionally approved deadline,
which should be submitted by the Buyer, Djura Obradovic [...]”?3

174. Thus, instead of raising an objection, Mr. Markicevic again confirmed that there was

a breach that should be remedied. However, the promised remedy never took place.
3.2.3. U-turn

175. After all of the letters exchanged and meetings held, on 10 September 2015, Mr.

Obradovic suddenly threatened with arbitration. This was also the first time that Mr.

279 Minutes from meeting held at the Ministry of Economy on 15 December 2014, RE-38.
280 Minutes from meeting held at the Ministry of Economy on 17 December 2014, RE-22.
281 Minutes from meeting held at the Ministry of Economy on 16 January 2015, RE-39.
282 Minutes from meeting held at the Privatization Agency on 20 April 2015, RE-41.

283 Minutes from meeting held at the Privatization Agency on 27 April 2015, RE-23.
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Obradovic expressed disagreement with the Agency’s interpretation of Article 5.3.4,

albeit again confirming that he had indeed committed a breach:

“[...] In relation to [the breach of Article 5.3.4.], please find
attached the evidence that BD Agro is in possession of all the
documents needed for deletion of pledges registered on its

immovable property as security instruments for the loans [...]

This way, complete fulfillment of obligations referred to in Article

5.3.4. of the Agreement was ensured, since all of the conditions

were met for the deletion of all disputed aforementioned pledges

(all necessary documents were obtained), and BD Agro is waiting
for an appropriate decision from the Republic Geodetic Authority-

Real Estate Cadastre Office on deletion of the pledges.

In addition, | must also point out that your Reply contains an
incorrect interpretation of Article 5.3.4. of the Agreement since it

claims that the article prevents giving loans or guarantees to

related parties. As you know, this article does not express any such

restriction, but it only refers to restriction on registration of

pledges on the fixed assets of BD Agro.”%%*

176. Therefore, Mr. Obradovic again admitted that Article 5.3.4. was breached by the 221
Million Pledge, and submitted documentation that allegedly proved that the said
pledge would be deleted from the cadaster. Upon inspection of the submitted
documentation, it was clear that it related to other pledges, and not to the 221 Million
Pledge.?® This was the last straw, after which the Agency finally terminated the
Privatization Agreement, seeing that additional deadlines would definitely be

pointless.

284 Letter from Mr. Djura Obradovié to Privatization Agency, 8 September 2015 (emphasis added), CE-48.

285 Decision of the First Basic Court in Belgrade no. Dn-7084/10 of 7 June 2010, RE-3. Short Term Loan
Agreement no. 181/10-00 of 2 June 2010, RE-4. Guarantee Agreement no. J-182/10-00 of 2 June 2010, RE-
5. Confirmation by Nova Agrobanka on fulfillment of obligations from the Short Term Loan Agreement K-
181/10-00 of 4 September 2015, p. 1, RE-53. BD Agro’s request for deletion of pledge registered in excerpt
from the Land Register no. 2258, cadastral municipality Ugrinovci of 7 September 2015, p. 1, RE-54.
Decision of the Land Register of 7 September, p. 1, CE-87. Letter from BD Agro to the Privatization Agency
of 10 September 2015, CE-357.
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In summary, from the moment that the 221 Million Pledge was discovered by the
Agency, up until the termination of the Privatization Agreement, Mr. Obradovic never
denied (and in fact admitted) that the 221 Million Pledge breached Article 5.3.4. It
should be noted in this regard that if Mr. Obradovic indeed thought that the Agency’s
requests for remedy of Article 5.3.4. were unsubstantiated and that there was no
breach at all, he could have easily sued the Agency before a court at any time, claiming
that it was the one breaching the Privatization Agreement through such conduct.
However, he never did so during the four years that he was unable to cure the breach.

Mr. Obradovic never did so because he knew that the Agency was right.
3.3. Parties’ conduct in other cases

The use of the 221 Million Loan was not the first time that such a breach of Article
5.3.4. was noticed by the Agency during the privatization of companies. Notably, the
Agency always acted consistently with respect to a breach of Article 5.3.4. It always
requested the remedy of that breach, and it always considered it to be a termination
reason.?® Mr. Obradovic, on the other hand, acted inconsistently only in the case of
the 221 Million Pledge. This can be seen from: (i) privatizations not involving Mr.
Obradovic; (i1) Mr. Obradovic’s breaches of Article 5.3.4. in cases other than BD
Agro; and (ii) previous breach of Article 5.3.4. in BD Agro privatization.

3.3.1. Privatizations not involving Mr. Obradovic

Mr. Obradovic’s case was not a unique situation. The Agency had encountered buyers
other than Mr. Obradovic who also committed breaches of Article 5.3.4. In each case,
the Agency’s conduct was the same. Besides the previously cited Betonjerka case,?’

there were also other examples comparable with the present situation.

In 2008, in the Krusik case, the Agency discovered that the property of the subject
was pledged for the benefit of a third party i.e. it has been determined that three loan
agreements were concluded by the subject and that the security for all three loans were
pledges i.e. mortgages established on the subject’s real estate. Furthermore, the

Agency discovered that at the period after the conclusion of these agreements, there

286 See Counter-Memorial, paras. 124-125; Notice on termination of privatization agreement for subject of
privatization Betonjerka of 30 December 2008, RE-97.

87Counter-Memorial, paras. 124-125; Notice on termination of privatization agreement for subject of
privatization Betonjerka of 30 December 2008, RE-97.

73



was a significant outflow of funds from the subject in the form of loans to other legal
entities. Consequently, the Agency concluded that a part of these outflowed funds was
acquired through the pertinent loans which were secured by the fixed assets of the
subject, thereby finding a breach of Article 5.3.4. of the privatization agreement. The
Agency thus granted the buyer an additional period to remedy the breach and to
deliver according evidence on: repayment of the funds given to other legal entities
(and an according reduction of credit debts); erasing the mortgages, and proper usage
of the remaining amount of loaned funds (which were secured by mortgages). It was
also noted that in case the buyer fails to act as requested the Agency will undertake

the measures as per Article 41a of the Law on Privatization.2%8

181. Likewise, in 2009 in the Rasadnici case, the Agency discovered that the subject
pledged the property of the subject in favor of a bank, for the purpose of securing a
loan used by the buyer. Hence, the Agency granted an additional term to the buyer to
remedy the breach of Article 5.3.4. i.e. to deliver proof that the mortgage in question
has been erased or to deliver the proof that the said loan has been spent purposefully
for the needs of the subject. The Agency noted that in case of noncompliance the
privatization agreement will be terminated as per Article 4la of the Law on

Privatization.?®®

182. In 2010 in the IHTM case, the Agency discovered that the subject entered into certain
guarantee and loan agreements, pledging the assets of the subject for the benefit of
third parties, thereby breaching Article 5.3.4. of the privatization agreement. The
Agency granted an additional term to the buyer, requesting remedy of the breach and
delivery of documentation proving that Article 5.3.4. has been fulfilled (including
statements from the cadaster). In this case as well, the Agency stressed that in case the
buyer fails to act as requested the privatization agreement will be terminated as per

Article 41a of the Law on Privatization.?°°

288 Notice from the Privatization Agency to Mr. Pera Jovanovic Krusik-plastika and NPCO, 31 December
2009, RE-364.

289 Notice from the Privatization Agency to Jugotehnika, 9 September 2009, RE-363.

2% Notice from the Privatization Agency to Mr. Milenko Zimonjic, 15 December 2010, RE-368.
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3.3.2. Privatizations involving Mr. Obradovic, other than BD Agro

In approximately the same period that Mr. Obradovic breached Article 5.3.4. of the
Privatization Agreement, he made the same breach with respect to the privatization of
PIK Pester.

Specifically, on 23 December 2010 (just prior to the establishment of the 221 Million
Pledge), the Agency wrote to Mr. Obradovic as the Buyer of PIK Pester, explicitly
invoking Article 5.3.4, and stating that it discovered that a mortgage has been
established in favor of Agrobanka on certain land owned by PIK Pester, as security

for the bank’s claims towards an affiliated company of the buyer — Inex.?%*

Having determined the breach, the Agency also requested an according remedy within
an additional term of 30 days i.e. it requested evidence that the pledge has been
erased.?®? The consequence of not complying with the additionally granted term was

communicated equally clearly in the letter from December 2010:

“In case the Buyer does not perform the state obligation within the
additionally granted term from the previous paragraph, we inform
you that the Agency will take measures in accordance with Article

41a of the Law on Privatization /...7"?%

Thus, at the time that Mr. Obradovic was spending the 221 Million Loan for the
benefit of Inex and Crveni Signal, he was explicitly informed in another privatization
that pledging the assets for obtaining the funds to be used by third persons represents
a breach of Article 5.3.4. and a justifiable reason for termination of the contract in that
case. He was requested to remedy the breach, and warned that the Agency would

terminate the privatization agreement in case he does not comply.

291 |_etter from the Agency to Mr. Obradovic, 27 December 2010, RE-389 (“During the control performed on
23 November 2010, it has been determined that on the basis of the Decision of the Management Board no.
B-1/60-10 of 21 July 2010, a mortgage has been established in favor of “Agrobanka” ad Beograd on the
Jorest and agricultural land owned by the Subject of privatization [...] as security for the Bank’s claims in
the amount of RSD 110.000.000, on the basis of the Short-Term Loan Agreement No. K-309110-00 of 21
July 2010, concluded with a third party, company “Inex” ad Nova Varos.”).

292 | _etter from the Agency to Mr. Obradovic, 27 December 2010, RE-389.

293 | etter from the Agency to Mr. Obradovic, 27 December 2010 (emphasis added), RE-389.
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187. Mr. Obradovic successfully remedied the breach with no objection.?®* Interestingly,
this occurred less than two weeks after the first notice regarding the 221 Million
Pledge was issued to Mr. Obradovic.

188. Similarly, in the case of Beotrans, the Agency also requested documentation issued
by the cadaster as proof that Mr. Obradovic did not breach Article 5.3.4.2% After Mr.
Obradovic ignored two notices granting him with additional terms for the delivery of
the pertinent documentation, the Agency itself checked this information directly with
the cadaster and determined that Article 5.3.4. was not breached.?®® Again the Agency

was clear that breach of Article 5.3.4. would not be tolerated.
3.3.3. Mr. Obradovic’s previous breach of Article 5.3.4. in BD Agro

189. The first time that the Agency ascertained that BD Agro’s property was pledged for
the benefit of third parties occurred at the beginning of 2009. The property in question
was pledged for the benefit of a company named Vihor (which was later accused of
fraudulently extracting funds from BD Agro together with Mr. Jovanovic®’).
Consequently, on 24 February 2009, the Agency sent a letter to Mr. Obradovic,
informing him of the discovered breach of Article 5.3.4. and granting him an
additional term of 30 days to submit evidence on the deletion of the pledge from the
cadaster.?®® The Agency also made sure to note that in case Mr. Obradovic would not
remedy the breach within the extended term, the privatization agreement shall be

deemed terminated. 2°°

294 _etter from Mr. Obradovic to the Privatization Agency, 4 March 2011, RE-390.

29 | etter from the Agency to Mr. Obradovic, 28 January 2011, RE-409; Letter from the Agency to Mr.
Obradovic, 18 March 2011, RE-473.

2% Report from the 9" control of Beotrans (with supplementations), 21 April 2011, RE-404.

297 See Section I. F. 4.1.3.

2% Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
24 February 2009, RE-99 (“Bearing in mind that the fixed assets of the Subject are provided as a real
security for the fulfilment of the obligation of a third party, that is, that the Subject is not using the obtained
loan funds, you are invited, within an additional 30-day deadline from the day of receipt, to submit evidence
on the abolishment of the Mortgage statement, the withdrawal of the application for registration of the
mortgage on immovable property of the mortgage debtor BD “Agro” Dobanovci, and in the event that the
said mortgage is registered in the registry of the Land Registry Court, you shall provide evidence of the
deletion of the mortgage from it.”).

2% Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
24 February 2009, RE-99 (“In the event that you should not act in compliance with this Notice, the
[Privatization Agreement] shall be deemed terminated due to failure to comply in accordance with Article
41a. of the Law on Privatization”).
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Soon afterwards, one more notice was sent, after another discovery of numerous
pledges being established on BD Agro’s real estate i.e. fixed assets. The pledges were
established, inter alia, as security for repayment of a loan taken by Inex.3%° Again, the
Agency acted consistently and requested remedy of the breach of Article 5.3.4, under

the threat of termination.®** Another deadline was thus given to Mr. Obradovic.

As Mr. Obradovic was not remedying the breaches of Article 5.3.4, the Agency
continued to issue warning notices and grant him additional extensions.*%? Mr.
Obradovic then stalled the Agency, delivering, inter alia, a statement from Erste Bank
confirming that it would erase the pertinent pledge after the Vihor loan was secured
by other property.3® He also claimed that Inex was in the process of obtaining funds
necessary for erasing the pledge in question.3%4

Despite the fact that the breach was not remedied after four additional deadlines, the
Agency continued to grant extensions to Mr. Obradovic, insisting upon the proper
remedy of the breach.3® In fact, during the control of 30 September 2009, the Agency
discovered another breach, as BD Agro entered into a leasing agreement for
equipment which was used by PIK Pester.3%® However, instead of terminating the
Privatization Agreement after he repeatedly failed to remedy of two breaches and the
discovery of another one, the Agency gave yet another chance to Mr. Obradovic,
asking him to remedy all breaches within the additionally granted term.3%’

On 18 January 2010, BD Agro delivered to the Agency the documentation from the
cadaster that showed the pledges in question have been erased.3® Thus, these breaches

of Article 5.3.4. were successfully remedied with no objection from the buyer.

300 Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
31 March 2009, RE-100.

301 Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
31 March 2009, RE-100.

302 Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
13 April 2009, RE-101; Notice on additionally granted term for compliance with Article 5.3.4. of the
Privatization Agreement of 1 June 2009, RE-102.

303 _etter from BD Agro to the Privatization Agency, 8 July 2009, RE-405.

304 Letter from BD Agro to the Privatization Agency, 8 July 2009, RE-405.

305 Notice on additionally granted term for compliance with Article 5.3.4. of the Privatization Agreement of
30 July 2009, RE-103.

308 Notice from the Privatization Agency to Mr. Obradovic, 16 October 2009, RE-384.

307 Notice from the Privatization Agency to Mr. Obradovic, 16 October 2009, RE-384.

308 Email from BD Agro to the Privatization Agency, 18 January 2010, RE-406.
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4. Ministry of Economy position

194. Bearing in mind that the Agency’s position regarding the pertinent breaches was quite
straightforward, Claimants argue that the Ministry of Economy in 2012 was at the
position that termination would be illegal.>®® However, Claimants are refuted by the
fact that in 2012 the Ministry of Economy did not say anything about its legal position,
while in 2015, after Supervision Proceedings were conducted, it clearly stated that it
shared the position taken by the Agency — that the breach of Article 5.3.4. existed and
that it had to be remedied.

195. As Respondent already explained, the Ministry of Economy’s letter of 30 May 2012
focused on the “economic justification” of the termination, and it did not touch open
legal issues.®!® This is also how it was understood at the time. As explained at the

session of the Commission for Control on 23 April 2015:

“[...] the competent ministry [...] delivered its opinion that it
would not be expedient to terminate the agreement on sale of
capital, not saying anything regarding the agreement itself.

Therefore, the Agency even after that, that is, the Commission,
provided, | think, two additional terms and since we did not

receive the opinion of the ministry, it was agreed that further

proposals regarding BD Agro Dobanovci will not be put before
the Commission and that controls will not be carried out until we

get an official opinion from the ministry. The second opinion from

the ministry was not delivered, and on December 23, 2013 the

supervision procedure over the work of the Privatization Agency

was opened.”3!

196. The fact that the Agency did not adopt the “economic” approach in its conduct towards
Mr. Obradovic once again shows that the Ministry of Economy was not “ordering”

the Agency what to do.

309 Reply, paras. 188-195.

310 _etter from the Ministry of Economy to the Privatization Agency, 30 May 2012, CE-33.

311 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 3
(emphasis added), CE-768.
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. When it comes to the Supervision Proceedings, these were initiated on 23 December
2013, upon request of BD Agro’s employees.®!2 While the Supervision Proceedings
were ongoing, the Agency could not take any measures with respect to BD Agro.3t
The Supervision Proceedings ended in April 2015, with the Ministry of Economy
reaching the same conclusion as the Agency, and recommending that an additional
deadline of 90 days be granted to Mr. Obradovic in order to deliver evidence that the
breach of Article 5.3.4. had been remedied.3'

Finally, Claimants’ complaint on the length of the Supervision Proceedings®®® is
confusing and misplaced, as this only prolonged the period in which Mr. Obradovic
could remedy the pertinent breach, if he wanted to. In other words, there was no harm

done to Mr. Obradovic — just the opposite.
5. Legal ground for termination

. After establishing the breach of Article 5.3.4, giving to Mr. Obradovic additional
deadline for performance of the obligation, and Mr. Obradovic’s failure to remedy the
breach, the Agency had to react accordingly. As Claimants’ expert, Mr. Milosevic,

correctly noted in his second expert report:

“[...] under Article 4la(l) of the Law on Privatization,
termination occurred ex lege if the buyer failed to remedy the
violation of the privatization agreement within an additional

deadline granted by the Privatization Agency. '

In this section Respondent will explain that: (i) the Agency had a clear legal ground
for termination based on Article 41a(1) of the Law on Privatization; (ii) the Agency
could terminate the Privatization Agreement due to a breach of Article 5.3.4. only;
(iii) Article 5.3.4. could serve as a termination reason even after the payment of the
purchase price; (iv) the breach substantially impacted the Privatization Agreement;

(v) termination was a proportionate and, in fact, the only adequate measure in the

312 Decision of the Ministry of Economy, 23 December 2013, CE-206.

313 Minutes from meeting held at the Privatization Agency on 4 February 2014, RE-36.

314 Report of Ministry of Economy on the Control over the Privatization Agency 7 April 2015, CE-98, p. 13
315 Reply, para. 247.

316 Second Expert Report of Mr. Milos Milosevic, 3 October 2019, para. 114.
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circumstances; and (vi) the Agency’s decision was made independently, without being

affected by any outside “pressure”.
5.1. Article 41a(1) of the 2001 Law on Privatization

201. The legal ground for terminating the Privatization Agreement was prescribed in

Article 41a(1) of the Law on Privatization, i.e.:

“The agreement on sale of the capital or property shall be deemed
terminated due to non-fulfillment, if the buyer, even within an

additionally granted term for fulfillment [...] disposes of the

property of the subject of privatization contrary to provisions of

the agreement !

202. As Respondent already explained, according to the Serbian Law on Companies, case
law of the highest Serbian court, Privatization Agency’s practice in other cases and
the expert opinion of Prof. Radovic, “disposal of property” would undoubtedly
encompass the establishment of a pledge over BD Agro’s fixed assets (including, of
course, real estate).3'® Consequently, a breach of Article 5.3.4. of the Privatization
Agreement falls under the Article 41a of the Law on Privatization, meaning that it
presents a statutory termination reason. As already explained, application of the ex
lege termination reasons is not excluded by the fact that the agreement did not
expressly stipulate them.3%°

203. On the other hand, Claimants and their expert have a different understanding of the
pertinent provision and rely solely on their own words to support it, as they have not
submitted a single court decision contradicting Respondent’s interpretation. Namely,
they agree that Article 41a(1) of the Law on Privatization has a mandatory nature.3?°

In other words, they agree that the parties cannot agree otherwise in privatization

817 Article 41a(1) of the 2001 Law on Privatization (emphasis added), CE-220.

318 Counter-Memorial, paras. 120 et seq.

319 Decision of the Constitutional court of Serbia of 6 October 2016, pp. 8 and 9, RE-95.

320 Second Expert Report of Mr. Milo§ MiloSevic, 3 October 2019, para. 92 (,,This does not by any means
violate the mandatory nature of Article 41a(1) of the 2001 Law on Privatization, emphasis added). See also
Reply, para. 48 (,,The content of the Privatization Agreement was non-negotiable and most of its provisions
were prescribed by mandatory provisions of Serbian law.“); First Expert Report of Mr. Milo$ Milosevic, 16
January 2019, para. 59(c) (,,the Privatization Agency's conduct in the entire privatization process, including
during and after fulfillment of the privatization agreement, was prescribed by the mandatory provisions of
the Law on Privatization).
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agreements. However, Mr. MiloSevic is of the opinion that since Article 7.1 of the
Privatization Agreement did not expressly state that Article 5.3.4. is a reason for
termination “the parties intended not to allow for termination of the Privatization

Agreement in case of violation of Article 5.3.4. of the Privatization Agreement” 3%

First of all, Mr. Milosevic’s stance defies fundamental legal principles since Article
41a(1) of the Law on Privatization was indisputably a mandatory provision. As such,
it is completely irrelevant whether the parties agreed to list Article 5.3.4. as a
termination reason in Article 7.1. of the Privatization Agreement or not. If a breach of
Article 5.3.4. represented a ground for termination under Article 41a(1) of the Law on
Privatization (which it obviously did), then the discussion whether the Privatization
Agreement lists it as a termination reason is redundant. Prof. Radovic confirms this as

well:

“Disposition of the property of the subject of privatization
contrary to provisions of the agreement was explicitly enlisted in
Article 41a(1)(3) of the 2001 Law on Privatization as one of the
possible grounds for contract termination. The said mandatory
statutory provision would even have priority over any conflicting
contractual provisions (in the present case, however, there was no
such conflicting contractual provision). Therefore, parties to a
privatization agreement were only free to determine which
dispositions of assets of the privatization subject are prohibited to
the buyer (para. 33 of my First Expert Report). On the other hand,
they were not at liberty to determine which of those prohibited
dispositions represented a valid ground for termination. This is
because each disposition contrary to provisions of the agreement
represented a mandatory ground for termination of privatization

agreements under the law.”?2

Claimants’ feeble attempt at saying that the parties intended to deviate from this
provision by not explicitly mentioning Article 5.3.4. in Article 7.1 of the Privatization

Agreement is absurd. First, it is clear that the parties cannot contract away a mandatory

321 Second Expert Report of Mr. Milo$ Milosevic, 3 October 2019, para. 91.
322 second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 2.
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provision of law. Second, Claimants' interpretation renders Article 5.3.4. effectively
meaningless, as it would enable the buyer to breach the said provision with no
consequences. Namely, the only sanction available to the Agency for Buyer’s
breaches of Article 5 of the Privatization Agreement, was the Agreement’s
termination. Under Claimants’ reading of the Privatization Agreement, Mr. Obradovic
could effectively pledge 100% of BD Agro’s assets, transfer the funds to other
companies (or himself) and the Agency could never terminate the contract for this

reason. Such interpretation is manifestly absurd.

In addition, there is no proof whatsoever that the parties even intended to derogate
from a mandatory provision of 41a(1) of the Law on Privatization. Namely, Article
7.1 of the Privatization Agreement lists several instances in which the “Agreement
shall be considered terminated ex lege ” but it does not state that the agreement shall
be terminated only in these cases, i.e. it does not state that the list of termination

reasons is exhaustive.

The court practice undoubtedly confirms that Respondent’s position is correct. Most
notable example of an analogous case is Betonjerka, another case where the
privatization agreement was terminated solely on the basis of Article 5.3.4. In that
case, Article 5.3.4. was also not explicitly prescribed as the termination reason in the
agreement. The case ended up before a court due to the alleged unlawfulness of the
termination and was decided in favor of the Agency.3?® The second-instance court
confirmed this decision. However, Claimants dismiss this case as inapposite since the
privatization agreement was not terminated after the payment of the purchase price.
This is however irrelevant for the discussion whether the court practice was on the
stand that the privatization agreement may be terminated in accordance with Article
41a(1) of the Law on Privatization, despite of the fact that the breach of Article 5.3.4.
was not listed in the agreement as a reason for termination. In any event, in the cases
of Rasadnici and Geodetski Biro, the privatization agreements were both terminated

after the full payment of the purchase price and were terminated due to breaches that

32 Judgment of the Commercial Appellate Court No. Pz 8687/2011, 18 December 2012, CE-722.
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were not listed as termination reasons in the pertinent agreements (including for
breaches of Article 5.3.4.).3%

Mr. Milosevic then states that the case law provided by Respondent is “largely
irrelevant” because it related to privatization agreements concluded before 8 June
2005, i.e. before 2005 statutory changes of the Law on Privatization.®?® This is

inapposite.

Before the pertinent amendments, the law did not provide a list of reasons for
termination but only stated that “[i]f the contractual price is paid in several
installments and the buyer does not pay installment within the agreed time, the
contract shall be terminated and the capital that is the subject of the sale shall be
transferred to the Share Fund.”32® After the 2005 amendments, the said article simply
became more detailed and provided a list of breaches leading to ex lege termination

of the privatization agreements.

However, as explained by professor Radovic, this change did not make the existing

case law irrelevant. On the contrary:

“Firstly, the case law Mr. MiloSevié refers to is not from the period
before 2005, but afterwards. Secondly, none of these court
decisions were based on Article 41a of the Law on Privatization.
Court’s stance that all obligations contained in a privatization
agreement are equally important is derived from Article 2(1)(1)
of the Law on Privatization which prescribes that the goal of
privatization is the development of the economy and social
stability. Finally, the case law in question also reflected general
rules of contract law, which do not differentiate between essential

and non-essential contract obligations.””%?

324 Termination of Geodetski biro privatization agreement of 27 March 2013, RE-31; Notice on Termination
from the Privatization Agency to Jugotehnika, 20 November 2009, RE-562.

325 Second Expert Report of Mr. Milo$ Milosevic, 3 October 2019, para. 29.

326 Article 41a of the 2001 Law on Privatization as amended in 2003, RE-137.

327 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 22.
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5.2. Termination due to breach of Article 5.3.4. only

211. Although Respondent provided a number of analogies showing that the Agency
terminated privatization agreements based on breaches of Article 5.3.4. even when
this was not explicitly listed as a termination reason, Claimants consider them
irrelevant since Article 5.3.4. was not the only breach that caused termination.®?8 This
contention is absurd, to say the least. If Article 5.3.4. was explicitly listed as a
termination ground in a notice on termination, then there is no doubt that the Agency
considered it as an independent basis for terminating a privatization agreement, with

or without other breaches found.

212. But Respondent also mentioned one case where a breach of Article 5.3.4. was the only
reason for the termination of the pertinent privatization agreement - the previously
cited case of Betonjerka. As already noted, this case even underwent court scrutiny

which confirmed the lawfulness of the Agency’s conduct.
5.3. Termination after the payment of the purchase price

213. In their Reply Claimants note that “[e]ven though the Privatization Agency accepted
the last installment of the purchase price and the Privatization Agreement was
consummated, the Privatization Agency continued to claim the purported violations

of Articles 5.3.3 and 5.3.4 and insisted on remedial actions”.3?°

214. Mr. Obradovic paid the Purchase Price on 8 April 2011 while the interest accrued
because of the delay in payments was performed on 30 December 2011.3% As the
Privatization Agreement was still in force at the time, the payment was simply
executed as a Buyer’s obligation, meaning that there was nothing to be “accepted” by
the Agency. Furthermore, the Agency clearly communicated its position regarding the
non-fulfillment of certain obligations to Mr. Obradovic significantly before the
pertinent payment. Specifically, until December 2011, Mr. Obradovic was already
granted four extensions for remedying the breach of Article 5.3.4. and had two
meetings with the Agency in that respect. In other words, Mr. Obradovic was more
than aware that the Agency considered Article 5.3.4. to be breached and that it

328 Reply, para. 406.

329 Reply, para. 188.

330 Banking excerpts confirming payment of installments of purchase price by Mr. Obradovic dated 15 October
2015, RE-33.
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considered that breach to represent the reason for termination of the Privatization

Agreement.

215. In any event, Respondent provided examples of three other cases: Zastava PES,
Trayal Korporacija and Geodetski biro,®! all of which were terminated after the full
payment of the purchase price (Respondent now adds to this list the case of
Rasadnici®®?). Furthermore, Zastava PES, Trayal Korporacija and Rasadnici were all
terminated due to a breach of Article 5.3.4. (notably, Rasadnici and Geodetski biro
were also cases where the breach in question was not explicitly stipulated as a

termination ground in the privatization agreement).

216. As already explained, the case law of the Serbian Supreme Court of Cassation also
confirms that termination of a privatization agreement is fully possibly even after the
payment of the purchase price.3*® On the other hand, Claimants failed to submit a
single court decision which would support their interpretation of the pertinent

provisions.

217. As for the Radovic & Ratkovic legal opinion rendered in 2013,%* its analysis was
obviously conducted superfluously and arrived at completely wrong conclusions. This
can be seen from the fact that the case law of the Serbian Supreme Court of Cassation
and the Constitutional Court directly contradicts the legal findings of the Radovic &

Ratkovic opinion.®*® Thus, the Agency’s disagreement with it was completely

331 Counter-Memorial, para. 109; Termination of Zastava PES privatization agreement of 9 April 2013, RE-
59; Termination of Geodetski biro privatization agreement of 27 March 2013, RE-31; Termination of Trayal
korporacija privatization agreement of 6 December 2013, RE-24.

332 Notice on Termination from the Privatization Agency to Jugotehnika, 20 November 2009, RE-562.

333 Counter-Memorial, paras. 100-105.

334 Reply, paras. 202-208; Legal Opinion on the Privatization Agency’s Recommendation for Termination of
the Agreement on Sale of Socially Owned Capital of the Subject of Privatization, “PPK Buducnost” from
Dobanovci (now “BD AGRO a.d.”), through Public Auction, 11 June 2013, CE-34.

3% Legal Opinion on the Privatization Agency’s Recommendation for Termination of the Agreement on Sale
of Socially Owned Capital of the Subject of Privatization, “PPK Buducnost” from Dobanovci (now “BD
AGRO a.d.”), through Public Auction, 11 June 2013, p. 3, CE-34 (“According to the agreement itself, the
Agency does not have the right to terminate the agreement due to violation of obligation referred to in
Article 5.3.4, because this is not stipulated as a reason for termination.”) cf. Judgment of the Supreme Court
of Cassation no. Prev. 132/13 of 29 May 2014, p. 4, RE-356 (“Failure to comply with any of the undertaken
obligations, even if not foreseen by the [privatization] contract as a termination reason, can be the reason
for termination of the contract in accordance with the law itself.”); Decision of the Constitutional court of
Serbia of 6 October 2016, pp. 8-9, RE-95 (“the fact that the privatization agreement did not expressly
stipulate that the agreement may be terminated in the case of the [buyer’s] failure to perform the investment
obligation in the subject of privatization within the agreed term, but other specific cases of termination of
this contract on privatization were stipulated [...] does not preclude the application of the provisions of
Article 125 of the Law on Obligations, which establish the rules of termination of the contract due to failure
to fulfill the obligation within the agreed time.”); See also Judgment of the Supreme Court of Serbia, Prev.
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legitimate and justified. Furthermore, the opinion was not “concealed” from anyone,
which is proven by the mere fact that Claimants easily obtained it. In this regard, Mr.
Markicevic, known for his false testimonies,33 has blatantly misled the Tribunal when
stating that Ms. Vuckovic allegedly told him that the Agency had received a legal
opinion on the violations of the Privatization Agreement, but the officials were told to
“put the legal opinion into a drawer” and forget about it.3” However, Ms. Vuckovic
testifies that:

”This is absolutely incorrect, | never said anything like that to Mr.
Markicevic. Not only that the subject opinion was not placed in a
drawer, but it was referred to members of the Commission who
also considered that legal opinion. The decision not to act in
accordance with that legal opinion was made by the Commission,
since that opinion was contrary to the stance of the Agency which
was taken not only in privatization of BD Agro, but in other
privatizations as well, and no convincing reasons due to which it
should act in different manner with regard to BD Agro were put

forward?338

218. In any event, Claimants now expressly accept that privatization agreements may be
terminated after the full payment of the purchase price (due to a breach of an essential
obligation), thereby putting an end to this discussion.3*° What Claimants still advance,

however, is that Article 5.3.4. was not an “essential” obligation.3*°

410/2005 from 1 March 2006, RE-166 (“a contract on the sale of the socially-owned capital can be legally
terminated due to non-fulfillment of only one of the contracted commitments.”).

336 See Section I. F. 4.1.6.

337 Reply, para. 207.

338 Witness Statement of Ms. Julijana Vuckovic, para. 21.

339 Reply, para. 410 (“To be clear: the Claimants are not arguing that a privatization agreement cannot be
terminated after the payment of the purchase price for violation of the buyer’s other essential obligations
relating, for example, to compliance with the agreed social program for the employees of the privatized
company. They argue—and show—that the Privatization Agreement could not be terminated for the alleged
violation of Article 5.3.4. alone after payment of the full purchase price and the fulfilment of all (other)
contractual obligations™).

340 gpecifically, Claimants agree that the Privatization Agreement could have been deleted after full payment
of the purchase price, but only disagree that this could not have been done due to a breach of Article 5.3.4.
alone — as it was not an essential obligation of the contract. This statement directly contradicts Claimants’
other assertion on how: “There was no common understanding between the Privatization Agency and Mr.
Obradovic and the Claimants that the Privatization Agreement could be terminated after the payment of the
purchase price.” (Reply, para. 396).
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5.4. Breach was substantial

Claimants further contend that “an agreement can be terminated only for violation of
an essential obligation and only if such violation is not only minor.”34 In that respect,
they add that Article 5.3.4. did not regulate an essential obligation, as “[i]t has an
accessory character because it only secures the buyer’s performance of his other

obligations.”342

Respondent already explained and pointed to the practice of the Serbian Supreme
Court of Cassation confirming that “all contractual obligations are legally equally
relevant for the achievement of the purpose of privatization”.3*3 Hence, there is no
division to “essential” and “non-essential” obligations when it comes to privatization
agreements. In fact, as Prof. Radovic confirms, Serbian general contract law also does
not differentiate between essential and non-essential obligations, and allows for

termination of a contract due to a breach of any obligation.®**

Furthermore, if Article 5.3.4. had the purpose “to protect the property of the subject
of privatization and to safeguard the material base of the business of the subject of
privatization” (which it clearly had),®* it is absurd to say that this was not an essential

obligation.

Claimants consider that the breach of Article 5.3.4. was only minor as the pertinent
funds secured by the 221 Million Pledge “represented an insignificant part of the
value of BD Agro’s assets.”**® However, Claimants seem to forget that the Purchase
Price for BD Agro amounted to EUR 5,548,996.46 EUR,**’ while the funds that were
used for the benefit of Crveni Signal and Inex amounted to EUR 959,719.60 (RSD
101.615.112,57).3* Therefore, the value connected with the violation was

approximatelly 17% of the total Purchase Price, and 140% of the value of its one

%41 Reply, para. 417.

342 Reply, para. 418.

343 Counter-Memorial, paras. 100-105; Judgment of the Supreme Court of Cassation of 14 November 2013,
p. 5, RE-62.

344 second Expert Report of Prof. Mirjana Radovic, 24 January 2019, para. 20.

35 Judgment of the Commercial Appellate Court No. Pz 8687/2011, 18 December 2012, CE-722.

346 Reply, para. 419.

347 Article 1.2 of the Privatization Agreement, CE-17.

348 Counter-Memorial, paras. 22-23.
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installment.3*° Bearing in mind that the failure to pay just one of the installments of
the Purchase Price is indisputably a reason for termination, the pertinent funds were
obviously far from minor. Indeed, Claimants' assertion that the violation was minor is
wholly unconvincing considering that its value exceeded the value of an installment
of the Purchase Price, while Mr. Obradovic struggled with payment of five out of six

installments of the Purchase Price.3*°

223. Furthermore, Claimants’ contention that “/i/¢ simply did not make any sense for the
Privatization Agency to request that BD Agro obtain deletion of the pledge and
repayment of the funds from Crveni Signal and Inex—only to be perfectly free to give
them the money back and reinstate the pledges on the following day”*! is nonsensical
in itself. This stance relativizes all contractual obligations as breach of almost all of
them could be repeated immediately after it was remedied. Thus, according to
Claimants’ unreasonable position, there would be no sense in requesting Mr.
Obradovic to remedy any of the breaches as it would be in position to repeat each of
them "on the following day" after payment of the purchase price.

5.5. Termination was a proportionate measure

224. Claimants further insist that termination of the Privatization Agreement was a
disproportional measure by way of comparison with the breach of Article 5.3.4.3%
However, their argument is misplaced from the onset. As Prof. Radovic explains:

“this was not a question of proportionality, but a question of
whether the breach of the Privatization Agreement was
insignificant or not [...] This is because contract termination was
a commercial act of the Privatization Agency, which was
regulated by the Law on Obligations. Further, it can be said that

the rule preventing contract termination due to an insignificant

349 The value of one installment was EUR 684,909.09. See Banking excerpts confirming payment of
installments of purchase price by Mr. Obradovic, 15 October 2015, RE-33.

350 See Section I. B. 1.2.

31 Reply, para. 422.

32 Reply, paras. 417-420.
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225.

226.

227.

228.

229.

breach is in a general sense a reflection of the principle of

proportionality.”3%3

In fact, Claimants contend that “the disproportionality of the termination is obvious.
The pledge caused no damage and did no harm to anyone.””®>* Yet, this is far from the
truth.

First of all, even after partial repayments, the total debt of Crveni Signal and Inex
towards BD Agro still remains at RSD 70.386.222,01 (EUR 664.603,53).3 This
amount clearly represents the damage that has been caused to BD Agro by the breach
of Article 5.3.4.

In addition, considering that the installments of the Purchase Price amounted to EUR
684.909,09, the amount of funds provided to affiliated companies (EUR 959.719,60)
for which Mr. Obradovic pledged the land, was therefore much higher than an
installment of the Purchase Price. Therefore, if termination due to non-payment of just
one of the installments of the Purchase Price is a proportionate measure (which is
undisputed), then there is no reason why termination due to a pledge resulting in the
same (or even higher) loss to BD Agro would be disproportionate. This analogy gains

particular weight when viewed in light of the present case.

Furthermore, based on the banking documentation analyzed in more detail hereunder
(Section I. F. 2.3.4), it can be quite easily traced that the entire amount of over RSD
100 million spent for the benefit of Crveni Signal and Inex, actually ended up on the

accounts of Mr. Obradovic.3%®

First, based on the bank statement of Crveni Signal, it is evident that the entire amount
of RSD 65 million was paid directly to the bank account of Mr. Obradovic on the
same day that Crveni Signal acquired them.’ Second, a month and a half after BD
Agro gave the RSD 30 million loan to Inex, the latter company paid approximately

RSD 30 million to Mr. Obradovic on the day that he partially paid two instaliments of

353 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 29.

354 Reply, para. 430.

35 Analytical card of debts owed by Inex on 25 March 2019, RE-1 (RSD 26.539.008,45); Analytical card of
debts owed by Crveni Signal on 25 March 2019, RE-190 (43.847.213,56)

3% Even the additional amount of RSD 84 million paid to Inex for allegedly provided “goods and services”
largely ended up with Mr. Obradovic.

357 Bank Statement of Crveni Signal, 2 June 2010, RE-372.
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230.

231.

the purchase price for PIK Pester and BD Agro.®*® Inex was also making substantial
payments to Mr. Obradovic in between receiving the loan and paying for the
installment, thereby leaving no doubt that the “benefit” of Inex was in fact personal
benefit of Mr. Obradovic.>*® Bearing this in mind, the loss that BD Agro suffered due
to the payments for Crveni Signal and Inex was directly contributed to Mr. Obradovic,
and was more than enough to cover an installment of the Purchase Price (specifically,
the sixth installment, together with the accruing interest). Consequently, it can be
easily concluded that Article 5.3.4. in this instance most directly served the purpose
“to protect the property of the subject of privatization and to safeguard the material
base of the business of the subject of privatization”, and that the breach was even
misused to pay the Purchase Price.

Finally, it should be noted that Mr. Milosevic is of the opinion that the Agency failed
to adequately “consider whether termination of the Privatization Agreement was a
necessary and proportionate measure under the circumstances”.3® However, what
Mr. Milosevic ignores is that the Privatization Agreement and the applicable law left
no other measure at the Agency’s disposal except for termination. In other words, the
Agency did not have an option to choose between two or more measures. The only
thing it could have done was to grant extensions to Mr. Obradovic until he remedied
the breach. The only question was how much patience will the Agency have. After
four years of Mr. Obradovic’s failures to remedy the breach, there should be no doubt
that not only was termination a proportionate measure with respect to the 221 Million

Pledge, but it was the only available measure at the Agency’s disposal.
5.6. No outside “pressure”

Claimants’ also made sure to reiterate over and over again how the Agency’s conduct
was allegedly motivated by outside pressure applied by the unions and minority
shareholders (the alleged Ombudsman’s pressure is separately analyzed in Section I.
C. 2). The central “support” for this allegation are the transcripts from the sessions of

the Commission for Control, where Ms. Vuckovic stated at one point that

3% Mr. Obradovic’s Bank Statement from Vojvodjanska Banka for 14 February 2011, RE-437; Banking
excerpts confirming payment of installments of purchase price by Mr. Obradovic, 15 October 2015, RE-33.

359 See Sections I. F. 2.3.4 and I. F. 3.1.4.

360 Second Expert Report of Mr. Milos Milosevic, 3 October 2019, para. 110.
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“We have mentioned daily communications we are receiving from
the employees and trade unions, wherein they are requesting
urgent measure to be taken and stating that they generally have
big problems concerning business operations, in particular
maintaining production and keeping the cattle alive, which is the

core business activity of the subject of privatization”3

232. Claimants misleadingly attempt to present this as a conspiracy by “self-styled” and
“obscure” associations of employees and shareholders. However, the truth is that
minority shareholders and labor unions have been repeatedly requesting termination
of the Privatization Agreement for a number of years prior to the actual termination,
and even prior to the 221 Million Pledge.3%? These letters were in fact very helpful in
discovering various instances of mismanagement of BD Agro and breaches of the
Privatization Agreement. However, they could never create pressure or impact the
Agency’s decision to terminate the Privatization Agreement in any way. This can be
best seen from the fact that the Agency granted over 30 extensions to Mr. Obradovic
while it was continuously receiving numerous letters from the unions and minority
shareholders requesting termination. Evidently, had the Agency felt any undue
pressure, it would have terminated the agreement much sooner. Mr. Obradovic
provided it with many opportunities throughout the term of the Privatization

Agreement to do so, but it nevertheless gave him second chances over and over again.

233. Transcripts of the sessions of the Commission for Control also confirm that the labor

unions’ letters had absolutely no impact upon the Agency,%®® contrary to Claimants’

361 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, pp. 4-5,
CE-768.

362 Requests of unions of BD Agro’s employees of 24 May 2013, RE-104. Letter from Center for education
and representation of shareholders and employees to the Government of the Republic of Serbia of 20
December 2010, RE-125; Letter from Center for education and representation of shareholders and
employees to the Privatization Agency of 26 January 2009, RE-114; Letter from Center for education and
representation of shareholders and employees to the Privatization Agency of 16 March 2009, RE-115; Letter
from Center for education and representation of shareholders and employees to the Government of Republic
of Serbia of 26 April 2010, RE-116. Letter from Center for education and representation of shareholders
and employees to the Privatization Agency of 11 February 2010, RE-118.; Letter from Center for education
and representation of shareholders and employees to the Privatization Agency of 21 March 2012, RE-147.

363 For instance, on 23 April 2015, after the discussion was well under way and after the Agency’s positions
were already clearly expressed, Ms. Vuckovic only “mentioned daily communications [...] from the
employees and trade unions”, and later went on to say how “[b]earing in mind that we no longer monitor
this, our proposal would be to forward these communications to the competent labor inspectorate [...]”.
This later quote was expectedly omitted by Claimant. The transcripts confirm that there is absolutely no
indication that anyone at the Agency was under any “outside” pressure to terminate the agreement.
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absurdly dramatized interpretation of these discussions.®®* In this regard, Ms.

Vuckovic further testifies that:

“the Agency never rendered any decision, including the decision
on termination of Agreement, because of complaints of unions. If
the complaints of unions could influence decision of the Agency
on whether it will terminate the Agreement, then the Agreement

would be terminated much earlier [...]%

234. Her colleague from the Agency, Ms. Branka Radovic Jankovic, likewise confirms
that:

“we never understood the letters of the labor unions as pressure
or influence to our decision. Labor unions could not have
influenced the decision on whether or not the Agreement was
breached and what would the next steps be. We sent the labor
union’s letters pointing out to Mr. Obradovic’s numerous illegal

actions, to the competent institutions for undertaking actions.”36®

235. Claimants have even named a mastermind behind the conspiracy — Mr. Zoran Ristic,
director of an “alleged”®®’ Center for Education, Research and Privatization at a
“purported” %8 United Industry Unions “Independence”.®*® Claimants indicate that
Mr. Ristic approached the Agency with respect to BD Agro back in 2013, and that the
Agency took him very seriously.®” In that regard, Claimants put great emphasis on
the fact that Mr. Ristic was named as the new General Manager of BD Agro after the

termination of the Privatization.®”* In fact, they state that they “are left to wonder if

Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, pp. 4-5, CE-
768; Transcript of the audio recording from meeting of the Commission for Control, 19 June 2015, CE-770.

34 Reply, paras. 309-313.

365 Witness Statement of Ms. Julijana Vuckovic, 22 January 2020, para. 26.

366 Witness Statement of Ms. Branka Radovic Jankovic, 23 January 2020, para. 16.

367 Claimants provide absolutely no explanation as to why they consider that the Center was an “alleged”
association.

368 Claimants provide absolutely no explanation as to why they consider that the Union was a “purported”
association.

369 Reply, para. 329.

370 Reply, para. 330.

371 Reply, paras. 458-460; Decision of the Serbian Business Register Agency, 15 December 2015, RE-414.
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237.

238.

the appointment was intended to reward Mr. Risti¢ for his role in the expropriation of

the Claimants’ investment.””"?

However, the truth of the matter appears significantly different when these facts put

in the proper context. First, Mr. Ristic®"®

was at the head of a section of only one of
the several labor associations which was protecting the rights of employees, not just
in BD Agro but also in other companies. The letters and requests of the labor unions
towards the Agency did not start and did not end with Mr. Ristic. Therefore, he was
obviously not the "reason" for the “pressure” by the employees and minority
shareholders. Second, being at the head of a devastated company at the verge of
bankruptcy proceedings was not an appealing task, and could not possibly be Mr.

Ristic’s motive for the purported conspiracy. Mr. Ristic proved as much when he

resigned the position of BD Agro’s General Manager in less than a month after he was

appointed.®* There would simply be no logic in orchestrating a conspiracy for
terminating the Privatization Agreement for more than two years, all in order to gain

a position that was abandoned in less than a month.

Complaints from labor unions and minority shareholders were nothing uncommon for
Mr. Obradovic. The same kind of letters were sent to the Agency in another similar
privatization involving a large number of employees and minority shareholders - PIK
Pester.3”> However, the Agency did not terminate the agreement in that instance, as

the breaches were ultimately remedied after a number of extensions.3

Unfortunately, that was not the case with the 221 Million Loan breach which was not
remedied even after almost five years of additionally granted terms for performance.
Consequently, “under Article 41a(1l) of the Law on Privatization, termination
occurred ex lege [since] the buyer failed to remedy the violation of the privatization

agreement within an additional deadline granted by the Privatization Agency.”"

372 Reply, para. 459.

37 CV of Mr. Zoran Ristic, RE-410.

374 Resignation of Mr. Zoran Ristic, 11 January 2016, RE-306.

375 Letter from the Minority Shareholders Association and the Labor Union Solidarnost, 8 April 2010, RE-

472.

376 etter from the Privatization Agency to the Ombudsman, 22 June 2011, RE-358.
377 Second Expert Report of Mr. Milos Milosevic, 3 October 2019, para. 114.

93



C. OMBUDSMAN’S INVOLVEMENT HAD NO UNDUE INFLUENCE OVER

239

240.

241

THE AGENCY

. Claimants’ case substantially hinges on a conspiracy theory saying that someone,
having political motives, exercised undue influence over the Agency in order to
procure unlawful termination of the Privatization Agreement and expropriation of Mr.
Obradovic’s shares in BD Agro. However, the main protagonists of this conspiracy
seem quite atypical as Claimants’ main suspects are labor unions and an ombudsman

in charge of protecting human rights.

Although the Ombudsman’s involvement in the case started much after the pertinent
breach of the Privatization Agreement was already discovered and seven notices under
the warning of termination were already issued to Mr. Obradovic, Claimants see no
obstacle in accusing Ombudsman of effectively causing the termination of the
Privatization Agreement. However, this preposterous theory fails for several reasons,
all of which have already been explained in the Counter-Memorial.>”® Nevertheless,
as Claimants’ insist upon reiterating the same allegations in their Reply, Respondent
will once again briefly explain that Ombudsman’s: (1) involvement was lawful; (2)
recommendation had not been taken into account when deciding on whether or not to
terminate the Privatization; and (3) interventions also existed in other privatization

cases.
1. Ombudsman’s investigation was lawful

. As Respondent previously explained,”® Ombudsman conducted his investigation in
accordance with the law, which resulted in the issuance of a completely lawful
recommendation to the Agency. Yet, in their Reply, Claimants’ repeat their

preposterous allegations from their previous submission, claiming the opposite.3°

378 Counter-Memorial, Section 11.B.
879 Counter-Memorial, Section 11.B.1.
380 Reply, Section 11.R.
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243.

1.1. Ombudsman acted upon employees’ petition concerning the violation of

human rights

As Claimants’ themselves confirm, the Ombudsman’s involvement was prompted by
BD Agro’s employees’ petition submitted in November 2013.%8 Yet, without any
explanation whatsoever, Claimants label the employees in question as “alleged
employees”.®82 However, not only were these actual employees, but they were in fact
two presidents of two labor unions and the president of the striking committee at BD

Agro i.e. persons obviously representing the vast majority of BD Agro’s employees.

Claimants further state that the Ombudsman did not have the jurisdiction to investigate
the conduct of the Ministry of Economy and the Agency with respect to BD Agro as
this was apparently “completely unrelated to the protection of citizens’ rights”.34 To
the contrary, as the Ombudsman normally does, he investigated the complaints in
order to determine whether there was a violation of human rights. In particular, the
employees were complaining that their human rights were violated by (i) Ministry of
Labor’s failure to properly conduct inspection of BD Agro regarding labor law
violations; and (ii) the Agency’s failure to finally decide on the status of the
Privatization Agreement. Namely, since BD Agro was brought to a disastrous
financial condition by Mr. Obradovic and his associates through their various
fraudulent activities and breaches of the Privatization Agreement, its employees were
in a state of uncertainty regarding their labor rights. Employees knew that Mr.
Obradovic was a notoriously negligent Buyer who indisputably failed to fulfill his
obligations from the Privatization Agreement, and were thus asking why the Agency
had not yet terminated the Privatization Agreement, in accordance with the Law on

Privatization.

381 Opinion of the Ombudsman, 19 June 2015, CE-42.

382 Reply, para. 332. With no explanation whatsoever, Claimants’ frequently label these, and all other unions
or organizations who complained at the management of BD Agro, as “alleged” and “obscure”. See e.g.
Reply, paras. 146, 328-329, 331.

383 Letter from Union “Independence” and an Independent Union BD Agro to the Prime Minister and Minister
of Interior, 24 May 2013, CE-783. See also Letter from Union “Independence” and an Independent Union
BD Agro to the Privatization Agency, 24 May 2013, RE-104.

384 Reply, para. 347.
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245.

246.

247.

Regarding the first aspect of the complaints i.e. those regarding labor law, the
Ombudsman determined that there were no violations of human rights committed by
the competent authorities.3

When it comes to the other aspect of the complaints, the Ombudsman started
investigating whether the Agency acted in accordance with the Law on Privatization
I.e. whether employees’ rights were violated by the Agency’s possible failure to

properly conduct its controls.

Having all of this in mind, the Ombudsman had all the right to investigate the situation.

As Prof. Radovic confirms:

“the Ombudsman was expressly authorized to control the legality
and proper work of authorities [...], including holders of public
authority (such as the Privatization Agency). Since the
Privatization Agency was entrusted to control the privatization
process and to follow up on contract performance, in my view the
Ombudsman had the authority to look into the case of BD

Ag ro-77386

1.2. Ombudsman did not ignore the Agency’s and the Ministry of Economy’s

position

Claimants’ wrongly advance that the Ombudsman ignored the Agency’s and the
Ministry of Economy’s letters (from 11 November 2014 and 11 May 2015,
respectively) explaining their positions to him, and that: “[w]ithout any justification as
to why he disagreed with the explanations of the Ministry of Economy and the
Privatization Agency, the Ombudsman stated that the Privatization Agency should have

terminated the Privatization Agreement [...]”.%¢’

385 | etter from the Ombudsman to the Ministry of Labor, 8 October 2014, CE-774; Letter from the
Ombudsman to the Independent Union BD Agro AD Dobanovci, 8 October 2014, CE-775; Letter from the
Labor Inspectorate to the Ministry of Labor, 7 July 2014, CE-776.

386 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 44 (emphasis added).

387 Reply, Section 11.R.2. and 3, referring to Letter from the Privatization Agency to the Ombudsman, 14
November 2014, CE-43; and Letter from the Ministry of Economy to the Ombudsman dated 11 May 2015,
CE-44.
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249.

250.

This is an astonishing example of how far are Claimants ready to go with
misrepresentation of the written evidence. A simple comparison of Claimants’
interpretation in paras 336 and 337 of the Reply and what was written in the letters
referred to therein®® is a good example. Contrary to Claimants’ (evidently) erroneous
assertions, the Agency and the Ministry were not explaining to the Ombudsman why
the Privatization Agreement should not have been terminated, but were explaining the
reasons why the status of the Privatization Agreement was not yet decided. In that
regard, in the letter from 14 November 2014 the Agency said that “there are several
reasons why the Agency did not yet render a decision on termination” and then it
elaborated those reasons.®®® The Agency concluded that “the Buyer has not completely
fulfilled his contractual obligations” .3 Likewise, in its letter from 11 May 2015, the
Ministry of Economy informed the Ombudsman that, after the Supervision
Proceedings were conducted, it instructed the Agency, to grant Mr. Obradovic an

additional term for delivery of evidence on remedial actions, and instructed it to

undertake measures within its authority in case the Buyer does not comply.3* It could
not be any clearer that the Ministry of Economy also considered that there was an

uncured breach which constituted a termination reason.

1.3. Claimants, Mr. Obradovi¢ and BD Agro did not have to be informed of the

Ombudsman’s investigation

Claimants’ assertion that Claimants, Mr. Obradovi¢ and BD Agro were not informed
of the Ombudsman’s investigation, and that they were not able to defend themselves

before the Ombudsman’s final verdict was made public,®* is much ado about nothing.

Ombudsman’s investigation concerns solely the conduct of the state authorities and
organizations entrusted with certain public authorities. He is not a decision-making
body which administers any kind of contentious legal proceedings and decides upon
legal issues disputed amongst private parties. He only investigates whether individual
i.e. citizen rights were breached in the conduct of the pertinent subjects. There is

simply no legal basis upon which third parties, such as Mr. Obradovic, would be

388 _etter from the Privatization Agency to the Ombudsman, 14 November 2014, CE-43, and Letter from the
Ministry of Economy to the Ombudsman, 11 May 2015, CE-44.

389 Letter from the Privatization Agency to the Ombudsman, 14 November 2014, CE-43.

390 _etter from the Privatization Agency to the Ombudsman, 14 November 2014, CE-43.

391 _etter from the Ministry of Economy to the Ombudsman, 11 May 2015, CE-44.

392 Reply, Section 11.R.2.
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notified of the investigation or participate in it.3*3 There was particularly no reason to
do so in the present case, as the Ombudsman did not decide upon any rights of
Claimants,3%* Mr. Obradovic nor BD Agro, as Respondent explains below.

1.4. The Recommendation was issued within the limits of Ombudsman’s authority

251. Claimants’ once again allege that the in his recommendation of 19 June 2015
(“Recommendation”), “Ombudsman concluded that the Privatization Agreement
should have been terminated”.3% This is yet another example of Claimants obvious
misrepresentation of the written evidence. As Respondent already pointed out, 3 the
Ombudsman did not express his own position on the breach and the lawfulness of the
termination at any point, but simply determined that the Agency’s and the Ministry’s
delays in resolving the status of the Privatization Agreement breached employees’

rights. This was very clear from the Recommendation itself, which determined that:

“[...] the Privatization Agency [...] and the Ministry of Economy
made omissions in their work to the detriment of the employees of

company [BD Agro] by doing the following, regardless of the fact
that it had been determined [by the Agency] on January 17, 2011

that the buyer of the subject of privatization failed to fulfill his

contractual obligations:

- In further procedure, the Privatization Agency failed to make a

decision whether /... legally prescribed requirements were met

for the Agreement on sale of socially owned capital to be deemed

terminated;

- The Ministry of Economy failed to give instructions to the

Privatization Agency on further actions /.../

- Regardless of the fact that [...] when the Ministry of Economy

initiated procedures for supervision [...] it still had not taken a

393 Counter-Memorial, para. 142.

3% Notably, it is also completely unclear why the Ombudsman would even consider ever contacting Claimants
at any point, since they had absolutely no connection with BD Agro and its employees.

3% Reply, Section 11.R.2.

3% Counter-Memorial, paras. 140-143.
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stand whether the [Privatization Agreement] should be deemed

terminated [...].”%%"

252. Consequently, further actions that were recommended likewise contained no position
of the Ombudsman on whether a breach indeed occurred or whether the termination

would be lawful, but it simply stated that the Agency:

“[...] shall take all necessary measures to determine, within the

shortest period of time, whether all conditions stipulated by the

Law on Privatization of 2001 for termination of the [Privatization

Agreement] have been fulfilled, in order to finally clarify legal

status of the subject of privatization /.../ and its employees who,

for a long period of time, have lacked any certainty regarding

manner of exercising of their labor rights.”3%

253. By obvious misinterpretation of certain quotes,®®® Claimants try to create the
impression that the Ombudsman took his own position on the existence of the breach
and lawfulness of the termination of the Privatization Agreement. On the contrary,
each misinterpreted quote used by Claimants reveals that the Ombudsman was
mentioning findings made by the Agency and the Ministry themselves in this regard.

This can be easily noticed by simply reading these quotes, where it was stated that:

“During the control performed on January 17, 2011, at the seat of

the subject of privatization [...] the Privatization Agency

determined that there was a violation of the Agreement [...]"*%
or

“The Ministry of Economy and the Privatization Agency violated

their obligations /...] since they failed to determine whether the

required conditions were met for termination of the Agreement on
sale of socially owned capital through the method of public

auction for the subject of privatization [...] at the time when it was

397 Opinion of the Ombudsman, 19 June 2015, p. 1, CE-42.

3% Opinion of the Ombudsman, 19 June 2015, p. 2, CE-42.

3% Reply, Section 11.R.2.

400 Opinion of the Ombudsman, 19 June 2015, p. 6 (emphasis added), CE-42.
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determined that there were violations of provisions of the

agreement.”40!
or

“The Ombudsman has determined that despite the fact that several

years ago, it was ascertained that the buyer did not fulfil its

contractual obligations in the privatization procedure, the
Privatization Agency and the Ministry of Economy have not
terminated the Agreement, but rather have prolonged rendering
of the final decision and thus breached the rights of employees of

this company402

254. As it is evident from the above, there was nothing in Ombudsman’s conduct that
overstepped the boundaries of his authority. Ombudsman issued a recommendation
that did not deal with how the Agency should decide in the present case, but only that

it should decide something as soon as possible.

2. Recommendation had not been taken into account when deciding on whether

or not to terminate the Privatization Agreement

255. Inexplicably, Claimants once more completely ignore the circumstances and the
timeline of the Ombudsman’s investigation, repeating that the “Agency reacted to the
Ombudsman’s findings by demanding new audit reports on compliance with the
Privatization Agreement” % and that the Agency “followed the unlawful instruction

of the Serbian Ombudsman in the termination of the Privatization Agreement” 4%

256. Ombudsman’s investigation started at the moment when the Supervision Proceedings
were ongoing. Long before the Supervision Proceedings, the Agency took a clear
stance in saying that conditions for termination were already met and that the breach
of the Privatization Agreement must be remedied or termination would be

inevitable.*® The Supervision Proceedings ended on 7 April 2015,%% over two months

401 Opinion of the Ombudsman, 19 June 2015, p. 6 (emphasis added), CE-42.

492 Ombudsman’s On-Line Statement, 23 June 2015 (emphasis added), CE-45.

403 Reply, Section II.S.

404 Reply, para. 1001.

495 See Section I. B. 3.1.

406 Report of Ministry of Economy on the Control over the Privatization Agency, 7 April 2015, RE-98.
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258.

259.

before the Ombudsman issued his recommendations, and the Ministry just repeated
what the Agency already concluded — that the breach of the Privatization Agreement
must be cured. At the sessions held on 23 April and 19 June 2015, the Agency’s
Commission for Control confirmed that it is still on that same position. There was no

mention of the Ombudsman whatsoever.**” Four days after the former session, on 27

April 2015,%%® and four days after the latter session, on 23 June 2015,%*° the Agency
sent letters to Mr. Obradovic in accordance with conclusions from its discussions.

It was only after the latter session of the Commission when, on 23 June 2015, the
Ombudsman published his Recommendation saying that the Agency should decide on
the status of the Privatization Agreement.*? In the previously described circumstances
existing at the time, it is literally impossible to say that the Recommendation could

have had any impact on what was obviously already imminent at that point.

Communication between the Ombudsman and the Agency following the
Recommendation, likewise contains no indication of any impact of the

Recommendation on the Agency’s decision-making process.

On 17 August 2015, the Agency simply informed the Ombudsman of the timeline and
current status of the case, and stated that it will inform him “of the measures
undertaken towards the Buyer [...] as soon as the decision of the competent
Commission has been rendered”.*** As no decision had been made by the Agency for
almost a month after this letter (neither to terminate nor not to terminate), Ombudsman
replied on 18 September 2015, reiterating how his recommendations were given “in
order to finally clarify the legal status of the subject of privatization”, and to do so “in
the shortest possible period of time”. 412 The Ombudsman’s letter again contained no
instruction to terminate the agreement,*'® just to take actions to finally resolve the

situation.*** For the sake of clarity, besides terminating the Privatization Agreement,

407 See e.g. Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015,
CE-768; Transcript of the audio recording from meeting of the Commission for Control, 19 June 2015, CE-

771,

408 |_etter from the Privatization Agency to Djura Obradovic, 27 April 2015, CE-348.

409 |_etter from the Privatization Agency to Djura Obradovic and BD Agro, 23 June 2015, CE-351.

410 Opinion of the Ombudsman, 19 June 2015, CE-42.

411 | etter from the Privatization Agency to the Ombudsman, 21 August 2015, CE-725.

412 |_etter from the Ombudsman to the Privatization Agency, 18 September 2015, CE-88.

413 Contrary to Claimants’ irrational interpretation. See Reply, Section I1.U.

414 |_etter from the Ombudsman to the Privatization Agency, 18 September 2015, CE-88 (“it is necessary that
[the Agency] submit to us a new notice on actions based on the recommendations and undertaken measures

101



260.

261

the Agency could have finally resolved the situation by issuing a confirmation that the
Buyer fulfilled all of his contractual obligations*'® (provided, of course, that he did in
fact fulfil them — which never occurred).

After the decision on termination was made, the Agency simply informed the
Ombudsman of this development.*’® Consequently, the Ombudsman merely
acknowledged the content of the Agency’s decision, and noted that the Agency acted
in accordance with his Recommendation,**” since a decision was finally made. In
other words, it was not the termination as such that “satisfied” the Ombudsman,*'8 but
the fact that status of the Privatization Agreement was finally resolved, i.e. that a

decision was taken.
3. Ombudsman’s interventions in other cases

. It should also be noted that BD Agro was not the only privatization of Mr. Obradovic
where the Ombudsman intervened. In May 2011, prompted by the employees’
complaints, the Ombudsman conducted an investigation regarding the Agency’s
conduct in case of privatization of PIK Pester. Just as in the case of BD Agro, the
employees were complaining that Mr. Obradovic breached the Privatization
Agreement, and that the Agency failed to adequately react to these breaches i.e. that
it failed to conduct proper control of the fulfilment of the buyer’s obligations.*'® The
Ombudsman thus requested that the Agency provides him with a number of
explanations.*?® Yet, unlike in the case of BD Agro, with respect to PIK Pester the
Agency stated that it did find breaches during the control of the privatization
agreement, but that it determined in its last control that all breaches were remedied
and that all obligations of the buyer were fulfilled.*?! Having reviewed the Agency’s

explanations and the relevant documentation, the Ombudsman decided to terminate

in

which you will inform us whether the issue of validity of disputable Agreement [...] was solved or not

[..]0).
415 See e.g. Article 41(3) of the 2001 Law on Privatization, CE-220 (“After the buyer of capital or property
has fulfilled his obligations from the agreement on sale of the capital or property, which has to be proven

by
30

the confirmation of the Agency, [...]”); Article 2(1) of the Rulebook on criteria for decision-making of
April 2015, RE-92 (“The Commission renders decisions on fulfilment of obligations of the buyer [...]

from agreements concluded in the process of privatization, [...] decisions on termination [...]”)
416 _etter from the Privatization Agency to Ombudsman, 14 October 2015, CE-726.
47 Letter from the Ombudsman to the Privatization Agency, 21 October 2015, CE-727.
418 Reply, Section 11.V.2.
419 _etter from the Ombudsman to the Privatization Agency, 23 May 2011, RE-357.
420 |_etter from the Ombudsman to the Privatization Agency, 23 May 2011, RE-357.
421 _etter from the Privatization Agency to the Ombudsman, 22 June 2011, RE-358.
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his inquiry.*?? This once again proves that it was not the Ombudsman’s intention to
achieve that the Agency terminate the Privatization Agreement but to, simply, finally

decide whether or not it should be terminated.

D. PLEDGE OVER THE SHARES IN BD AGRO WAS LAWFULLY KEPT AND
ACTIVATED

262. An inseparable part of the Privatization Agreement was the Share Pledge

Agreement,*?® which prescribed that:

“The Pledgor undertakes to pledge with the Agency the
Confirmation of the shares of [BD Agro] which was purchased at
the auction held on September 29, 2005. [...]

Confirmation of the shares [...] is pledged with the Agency by the
Pledgor for the period of 5 years as of the day of conclusion of the
sale and purchase agreement, that is, until final payment of sale

and purchase price.”*?*

263. As explained in Counter Memorial,*? this agreement established a pledge over the
shares in BD Agro (“Pledge”) in order to secure that the shares could be transferred
back to the Share Fund in case the Privatization Agreement was terminated due to the
buyer’s fault.*?® The transfer of the shares to the Share Fund was the mandatory
consequence of the termination and had to be effectuated regardless of termination
reason.*?” However, Claimants’ and their expert Mr. Milosevic persistently

misrepresent the legal ground and the reasons for which the Pledge was established

422 |_etter from the Ombudsman to the Privatization Agency, 28 February 2012, RE-359.

423 Articles 3.1.2. and 11.1 of the Privatization Agreement, CE-17 (“The Buyer and the Agency conclude the
share pledge agreement (confirmation of the shares) based on which the Buyer submits the confirmation of
the shares to the Agency, which is kept by the Agency until payment of sale and purchase price. /...] The
following appendices shall constitute integral part of this agreement: /...] Share Pledge Agreement —
Appendix 1” (emphasis added))

424 Articles 1 and 2 of the Share Pledge Agreement, CE-17.

425 See Counter Memorial, Section 11 C.

426 Article 41a(2) of the Law on Privatization, RE-136 (“In the event of termination of the agreement referred
to in paragraph 1 of this Article [ ...] the capital that was the subject of sale shall be transferred to the Share
Fund.”).

427 Article 41a(2) of the Law on Privatization, RE-136.
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267.

and argue that the Pledge could not be retained after the payment of the Purchase

Price.*%®

Bearing this in mind, Respondent once again explains: (1) the purpose of the Pledge
in the privatization; (2) that the Agency had completely justified reasons for retaining
the Pledge; (3) that the Agency had a strong legal ground to retain the Pledge after
payment of the Purchase Price; and (4) that in any event, retaining the Pledge caused
no harm to Mr. Obradovic or Claimants.

1. Purpose of the Pledge

. Claimants and their expert Mr. Milosevic’s argue that after payment of the Purchase
Price the Pledge should have been released,*?® because “under Serbian law, a pledge

can only secure monetary claims”.**° This is incorrect.

First of all, there is no Serbian law provision that states that the pledge can only secure
monetary claims. Mr. Milosevic’s only source for this argument is a book which states
that “the pledge implies the settlement of that claim from the realization of the
acquired value of the pledged item”.*3! Based on this Mr. Milosevic concludes that
the pledge can secure only monetary claims. However, Mr. Milosevic ignores the fact

that the book adds that “if a manual pledge is aimed to secure the execution of non-

monetary receivable, it must first be transformed in a certain way, it must be

"expressed in money", and then that monetary claim can be secured with pledge”.*32
Therefore, the cited scholars confirm that non-monetary receivables can also be

secured by pledges, as long as they can be expressed in money.

In any event, the said discussion is inapplicable to the case at hand. As Prof. Radovic
explains,**® the purpose of the pledge over the shares of a privatized company was not
the same as the purpose of pledges in general (which is to secure collection of

receivables). In case of privatization:

428 Reply, paras. 180-187; Second Expert Report of Mr. Milos Milosevic, 3 October 2019, paras. 158-171.

429 S
430 S
431

econd Expert Report of Mr. Milos Milosevic, 3 October 2019, para. 171. Reply, para. 182.
econd Expert Report of Mr. Milos Milosevic, 3 October 2019, para. 170.

D. Hiber, M. Zivkovic, Obezbedenje i ucvrs¢enje potrazivanja [in English: Securing and Fortifying

Claims], (2015, Belgrade Law Faculty, Belgrade), p. 140, CE-719.

432

D. Hiber, M. Zivkovic, Obezbedenje i ucvrSenje potrazivanja [in English: Securing and Fortifying

Claims], (2015, Belgrade Law Faculty, Belgrade), pp. 140-141, CE-719.

433 S

econd Expert Report of Prof. Mirjana Radovic, 24 January 2020, Section 4.
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“the pledge secured the Privatization Agency’s (future and
conditional) right to claim shares back from the buyer in case his
potential breach of contract eventually led to termination of the

privatization agreement.”*3*

In particular, Article 41a(2) of the Law on Privatization prescribed that after
termination of a privatization agreement privatized shares are being returned to the
Share Fund.*® This obligation was the reason for constitution of the pledge over the
shares and not the payment of the purchase price. This is confirmed by the fact that
there was no possibility of selling the shares by activation of a pledge in order for the
purchase price to be collected, which is the general purpose of pledge as means of
security. Rather, the Law on Privatization prescribed that in case of nonpayment of
the purchase price (as well as in case of other breaches) the privatization agreement
will be ex lege terminated while the shares will be returned to the Share Fund.*®
Consequently, the purpose of the pledges over privatized shares could not be to secure
the payment of the purchase price as Claimants contend.

The fact that the above understanding of the purpose of the pledges in privatization is
correct one is further confirmed by the Law on Privatization enacted in 2014. Article
37(8) of that law prescribed that the pledge over the privatized shares is erased only
after “the buyer performs his last contractual obligation”.**” The lawmaker explained
that these amendments were made “based on good experiences from the previous

period”,*3® thereby indicating that this was an already applied rule.

Furthermore, Prof. Radovic’s analysis also confirms that, due to the principle of
publicity, “it was justified to keep the pledge in place, in order to inform all third
parties that shares in question could be transferred to the Share Fund if the agreement

was terminated.”*3°

Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 47.

Article 41a(2) of the 2001 Law on Privatization

Article 41a of the 2001 Law on Privatization, RE-136.

Article 37(8) of the 2014 Law on Privatization, CE-223.

Draft 2014 Law on Privatization, p. 38, available at: www.parlament.gov.rs (28.12.2019), RE-482.

439 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 48.
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2. Agency’s reasons for retaining the Pledge were justified

Claimants assert that the Agency “kept the pledge in place, with the sole purpose of
preventing Mr. Obradovi¢ from transferring the Privatized Shares—and making sure
that the Privatization Agency would be able to expropriate them.”**° They rely in this
regard to the transcripts from the sessions of the Commission for Control held on 23
April and 19 June 2015, which Claimants have preposterously dramatized and

misrepresented with respect to multiple topics, including this one.*4

The truth of the matter is that the Agency did not keep the Pledge in order to be able
to expropriate the shares but in order to secure the fulfillment of the obligations from
the Privatization Agreement. Ms. Vuckovic confirmed this at the session of 23 April
2015:

“[...] if the Agency was to render a decision on deletion of pledge
against shares to the buyer registered to his benefit, it would be

free to dispose of them, which would be certain bearing in mind

the buyer’s request for assignment of the agreement. If this
disposal of shares is permitted, and the buyer is, | repeat, entitled
to this in accordance with the agreement, generally the Agency
would no longer be in a contractual relation with someone and
you would no longer be able to take measures against the
contracting party, when the legal ground had generally ceased

with it, and the buyer would be free to dispose of its shares.””**?

273. In Claimants’ view,** this quote demonstrates that the Agency considered that the

Pledge over the shares should have been released after payment of the Purchase Price.
However, what Claimants omit to note is that the Agency was actually concerned with
the fact that Mr. Obradovic, as a notoriously negligent buyer in clear breach of the

Privatization Agreement, would use the first opportunity to dispose of the shares and

440 Reply, para. 187.

441 Reply, Section II.P.

442 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 4
(emphasize added), CE-768.

443 Reply paras. 291-292.
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effectively hinder the Agency’s efforts to obtain remedy of the breach of the

Privatization Agreement.

274. Furthermore, at the same session of the Commission, it was noted that keeping the
Pledge would be in line with its very purpose. In that regard, immediately after the

above quote, Ms. Vuckovic stated:

“Also, the new Law, let us remind, in article 37 paragraphs 8 and
9, prescribes that on the day of certification of the agreement on
sale of capital, the Agency acquires a statutory pledge right
against the capital which was the subject of the sale, and it is

obligated, within 15 days after fulfilment of the last contractual

obligation of the buyer, to notify the competent registry for the

purposes of deletion of the statutory pledge against the capital.
This provision of the law was, in fact, an attempt to, so to say,

prevent and avoid that what we had as a clear omission in our

agreements [...] where we allowed disposal of capital during the
validity of the agreement, we generally allowed shares to be
alienated and we were still monitoring the agreement which was

a substantial problem.”*44

275. Interestingly, in their Reply, Claimants omit to mention this explanation in which the
Agency was evidently considering that the purpose of the Pledge was to secure the
fulfilment of all obligations of the Buyer, not just the payment of the Purchase Price.
Other quotes from the session of 23 April 2015, that Claimants referred to, only further

confirm this:

“Sasa Novakovic: And the agreement on purchase of capital, it

stated that the buyer can dispose of the shares, right? Freely?

Female voice 2: That it can once it had paid the purchase price.
Which it did. But if we were to decide like this, at least in my
opinion, I would not be inclined to, although I have a problem with

the provision of the agreement such as it is, if we were now to

444 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 4
(emphasis added), CE-768.

107



276.

277.

release this pledge he would be free to dispose of the shares freely,
but then it is a problem, so | would rather advocate that we
postpone deletion of pledge until [fulfillment],**! that is until

expiry of this deadline until which it had not fulfilled its
contractual obligations we have ordered it to fulfil, that is, that is
not us, but the minister ordered it. And we will confirm such

decision (laugh).”44®

The above quote clearly demonstrates that the intention was not shares to be
expropriated, but the Pledge to be retained until “fulfillment” of the remaining
obligation or (only in case the remaining obligations are not fulfilled) until “expiry of
this [additional] deadline”.

Claimants further state that the Commission for Control undoubtedly understood that
the Buyer would not be able to comply with the requested remedies within 90 days
and that this would give the Agency the opportunity to terminate the agreement before
the Buyer procures court protection.**” Allegedly, this can be seen from another

selective quote from the same session of the Commission:

“Female voice 2: [...] Now, [ just don’t know, they can enter into

certain dispute and we are in violation of contractual...
Sasa Novakovic: True.
Julijana Vuckovic¢: Well, certainly.

Female voice 4: Ninety days will pass quickly and the dispute will

not even get scheduled in 90 days. So we will resolve this before,

I mean... dear God knows”**®

445 Claimants translated this word (“izvr$enje”) as “execution”, although the more accurate term in this context
would be “fulfillment”, as Claimants have correctly translated it in the continuation of the same sentence.
446 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 10

(emphasis added), CE-768.
447 Reply, para. 305.
448 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 10, CE-

768.
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278. Again, Claimants intentionally omit to include the continuation of the quoted

conversation, where it was stated:

“Female voice 2: It all depends whether we will be able to resolve

this issue if we maybe change the rulebook and loosen the

conditions a little bit for the buyer which...

Female voice 3: On the other hand, [the Buyer] should fulfil, it did

not fulfil obligations from the agreement, these obligations for

which we are granting the additional deadline of 90 days?

Julijana Vuckovic: That is correct. That is correct. Others, it had
fulfilled.

Female voice 2: Okay, we have 90 days, afterwards we will see

what we will do.** Within 90 days and proposal of these
measures there is nothing new to... that’s [instructed]“ to us in

supervision... and we can never...”*

279. Clearly, there were no bad faith intentions towards Mr. Obradovic. To the contrary,
members of the Commission have discussed how they could use the 90 days period to
change the Agency’s rulebooks and “loosen the conditions a little bit” for the benefit
of the Buyer. In fact, the Agency obviously hoped that the Buyer will be able to
remedy the breach and even discussed possibility of granting him yet another
additional deadline in case he again fails to remedy the breach. In that regard, at the

session of 19 June 2015, one of the members of the Commission stated:

“Do we need, after expiry of these 90 days, to render a final
decision on what to do with the company; if [the Buyer] fulfilled

its contractual obligations all is well, but if it did not fulfil the

contractual obligations then we know what the sanction is. Or do

we have the right to provide it with another additional term. This

449 Claimants have incorrectly included a reference to a ,,Jaugh* at this moment. However, after reviewing the
audio transcripts, no laugh can be heard.

450 Claimants translate this word as ,,order (,,naloziti*) although it would be more accurately translated as
Hinstruct®.

41 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 10
(emphasis added), CE-768.
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is imposed on me as a strictly legal question, | am not asking from
you to give me an answer now, but this is something we need to

deal with.”*>?

Obviously, this whole discussion would serve no purpose if the Agency’s intention

was to simply “expropriate” Mr. Obradovic’s shares in BD Agro.

Bearing all of the above in mind, there should be no doubt that the transcripts of the
sessions of the Commission for Control do not contain even a glimpse of bad faith.
On the contrary, they evidence that members engaged in a good faith discussions of
the Agency’s contractual options (just as any other contractual party would do) and
that they were conscientiously and diligently doing their jobs and even trying to help
Mr. Obradovic.

On a related note, Claimants’ allegation on how the Agency’s “officials purposefully
switched off the recording for the last part of their discussion about BD Agro”,**® is
utterly speculative. Ms. Vuckovic, who attended the said session held on 23 April
2015, does not remember the recording being switched off at any point, but is
completely confident that even if there was any interruption of the recording, this did
not occur because a hidden agenda was to be discussed.*** Given the apparent
openness of the discussions at these sessions, Claimants’ sensationalist interpretation

of this event indeed seems highly unlikely.
2.1. The Buyer was familiar with the reasons for retaining the Pledge

Even when Mr. Obradovic inquired on why the certificate necessary for deletion of
the Pledge was not issued after he paid the Purchase Price, the Agency provided him

with the same explanation that was later put forward at Commission’s sessions I.e.:

“that the payment of the purchase price is only one of the

contractual obligations and that the execution of other contractual

obligations is independent of the obligation to pay the purchase

price. She also stated that the Agency in its work applies the Law

42 Transcript of the audio recording from meeting of the Commission for Control, 19 June 2015, p. 5
(emphasis added), CE-770.

453 Reply, Section I11.P.7.

44 Witness Statement of Ms. Julijana Vuckovic, 24 January 2020, para. 25.
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on Privatization and controls the concrete sale contract, that all

obligations are important and that what is signed must be

completed to the end. This is a standard form contract of sale by

public auction and the treatment during the control is the same,

for any offense, irrespective of the gravity of the offense.”**

The stance conveyed by the Agency was obviously understood and accepted by Mr.
Obradovic, as BD Agro subsequently proposed, in one of its letters regarding the

transfer of shares to Coropi, that:

“Pledge on shares of BD Agro [...] would still be in favor of the
Republic of Serbia until the moment of fulfillment of remaining

obligations from the [Privatization Agreement]”**°

Therefore, this letter was obviously an admission that BD Agro i.e. Mr. Obradovic,
knew full well that the Pledge was not to be removed until he remedied the breaches

in question.
2.2. Retention of pledges in other privatizations

The Agency’s stance that the Pledge cannot be removed because there were some

outstanding obligations of the Buyer, was followed in other privatization cases as well.

For instance, in the case of privatization of VS Ada, the buyer paid the full purchase
price in 2013, and requested deletion of the pledge immediately thereafter.*’
However, the Agency only accepted to issue him with the certificate of payment of
the purchase price.**® The approval of deletion of the pledge was not given because at
the time there were certain obligations that were yet to be fulfilled (continuity of
business operations had to be maintained for seven years, which expired in 2015, i.e.

after the payment of the purchase price). Therefore, only after it was determined that

4% Minutes from meeting held at the Privatization Agency on 4 February 2014 (emphasis added), RE-36.

456 _etter from BD Agro to the Privatization Agency, 26 February 2015 (emphasis added), CE-334.

457 Letter from Mr. Rusak Jozef to the Privatization Agency, 31 May 2013, RE-334.

458 Confirmation on payment of the purchase price for VS Ada, 17 June 2013, RE-335. Letter from Mr. Rusak
Jozef to the Privatization Agency, 22 August 2013, RE-336.
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the buyer fulfilled all his obligations within the terms prescribed by the Privatization

Agreement,**® the buyer’s repeated request on deletion of the pledge*®® was granted.

Similarly, in the case of privatization of Vocno Lozni Rasadnik, the buyer paid the last
installment of the purchase price on 8 January 2014. A few days later, the buyer
requested the confirmation that the purchase price was paid,** which was issued on
29 January 2014.%2 However, a couple of months prior to the purchase price being
paid, the Agency sent a notice to the buyer regarding alienation and pledging of the
fixed assets of the subject, as it was not able to determine with certainty whether the
buyer breached the relevant provisions of the privatization agreement.*®® In the
following months the buyer delivered documentation, including two audit reports,
confirming that there were no breaches of the pertinent provisions. The Agency
analyzed the documentation and determined that the buyer fulfilled all his obligations
from the privatization agreement.*%* After that, on 12 June 2014, the buyer requested
deletion of the pledge over the privatized shares, having in mind that he “settled his
obligations and paid the purchase price”.*%®

Having in mind these examples, it is evident that it was clear to all concerned that the
Agency had a practice of retaining pledges until fulfilment of all obligations from the
pertinent privatization agreement (which the buyers accepted). It follows that the
Agency obviously did not have an intention to “expropriate” the shares in case of BD
Agro, but followed its practice to secure that the privatization agreement was complied
with, and was ready to release the pledge when this occurred, as in other cases.

Unfortunately, the Buyer never complied with his obligations in the case of BD Agro.

3. Legal ground for retaining the Pledge

As Respondent previously explained,*® the Agency had a clear legal ground to keep

the pledge over the shares in BD Agro even after the payment of the Purchase Price

459 Report from the 17™ control of contractual obligations for VS Ada, 24 April 2015, RE-337.
460 | _etter from Mr. Rusak Jozef to the Privatization Agency, 16 June 2015, RE-338.
461 Report from the 16™ control of the contractual obligations for Vocno Lozni Rasadnik, 29 May 2014, RE-

339.

462 Confirmation on payment of the purchase price for Vocno Lozni Rasadnik, 29 January 2014, RE-340.

463 Report from the 16™ control of contractual obligations for Vocno Lozni Rasadnik, 29 May 2014, RE-339.
464 Report from the 16™ control of contractual obligations for Vocno Lozni Rasadnik, 29 May 2014, RE-339.
465 |_etter from Kolubara Gradjevinar to the Privatization Agency, 12 June 2014 (emphasis added), RE-341.
466 Counter-Memorial, paras. 146-152.
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because the Buyer did not fulfil his other obligations. The legal ground for such

conduct is based on Article 122 of the Law on Obligations, that states:

“(1) In bilateral contracts, no party shall be bound to fulfill its
obligation unless the other party fulfills, or is simultaneously

ready to fulfill, its obligation [...]"46

Therefore, the Agency was not bound to release the Pledge until the Buyer fulfilled
his obligations from the Privatization Agreement. Specifically, the Agency was not
bound to release the Pledge until Mr. Obradovic fulfilled i.e. was ready to

simultaneously fulfil his obligations from Article 5.3.4.

Claimants state that “application of Article 122 of the Law on Obligation would violate
Serbian law because the pledge would effectively secure also the Privatization
Agency’s non-monetary claims from the Privatization Agreement”.*®® However, as
explained above in Section I. B. 2.1.3, securing non-monetary claims would be
completely permissible as the purpose of the pledge in privatizations is to secure all

claims from the privatization agreement.

Claimants and their expert further contend that Article 122 was not applicable in the
case at hand, because (i) obligation from Article 5.3.4. and obligation to release the
Pledge were not reciprocal obligations; and (ii) the pledge was established i.e. agreed
upon solely for securing payment of the Purchase Price.*®® As Respondent explains

below, these arguments are completely unfounded as well.
3.1. Reciprocity

Claimants contend that Article 122 only applies to reciprocal obligations, while
“Article 5.3.4 of the Privatization Agreement was not reciprocal to the Privatization
Agency’s obligation [...] to release the pledge”.*"° First of all, Article 122 does not

stipulate that it applies only to reciprocal obligations.

467 Law on Obligations, Article 122 (1), RE-32.

468 Reply, para. 184.

469 Reply, paras. 291-294; Second Expert Report of Mr. Milos Milosevic, 3 October 2019, paras. 167-171.
470 Reply, para. 183.
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. Nevertheless, as already explained, releasing the Pledge was reciprocal to fulfillment
of all obligations from the Privatization Agreement.*’* Hence, refusal to release the
Pledge was absolutely reciprocal to the Buyer’s failure to fulfil his obligations and

remedy the breach from Article 5.3.4.
3.2. Accessority

Claimants recycle the same reciprocity argument under the principle of accessority as
well. Namely, they contend that the said principle was violated by the application of
Article 122 because in that way, the pledge would secure all of Mr. Obradovi¢’s
obligations instead of only the obligations that it was agreed to secure.*’?> However, as

Prof. Radovic explains:

“[Claimants’] arguments in this respect are entirely based on the
assumption that payment of the purchase price was the only claim
secured by the Pledge. However, /...] this was not the case. The
Pledge secured a future and conditional claim arising out of
contract termination in case the buyer breached any of the
obligations listed in Article 41a of the 2001 Law on Privatization.
For this reason, the principle of accessority was not violated since

the claim against the buyer was indeed secured by the Pledge”*"?

Bearing in mind the above, the Agency had more than compelling legal grounds (and
a duty) to retain the Pledge after the payment of the Purchase Price, as Mr.
Obradovic’s obvious breaches of the Privatization Agreement were discovered and

were not remedied before that point in time.
4. In any event, the Pledge caused no harm to Claimants

. Another question that needs to be answered is - what harm did retaining of the Pledge

actually cause to Mr. Obradovic i.e. Claimants? The answer is none.

. Regardless of the Pledge, Mr. Obradovic was completely free to manage BD Agro as
he deemed fit. The only thing that Mr. Obradovic could not do prior to remedying the

471 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 52.
472 Reply, para. 185.
473 Second Expert Report of Prof. Mirjana Radovic, 24 January 2020, para. 51 (emphasis added).
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breaches was to transfer the pledged shares. Thus, BD Agro’s business was
unhindered by the Pledge. Hence, the Pledge had absolutely no negative effects to the

Claimants’ purported “investment”.

According to the Claimants’ narrative, their purported investment in BD Agro was
structured as the venture in which Mr. Obradovic was the nominal owner of BD Agro,
while the company was beneficially owned by Mr. Rand. Claimants have not so far
offered any persuasive explanation as to why the transfer of merely “nominal” title in
shares from Mr. Obradovic to Coropi was essential for their business operation. The
answer is clear — it was not. If that would be the case, Claimants would not structure
the operation in a way which allegedly they did. The fact that Mr. Obradovic retained
his nominal ownership after 2013 did not in any way prevent Claimants from
operating BD Agro’s business in the same manner in which this business was,

according to Claimants, operated ever since October 2005.

E. REQUEST FOR ASSIGNMENT OF THE PRIVATIZATION AGREEMENT TO

301

302.

COROPI

. Claimants’ continue to complain about another situation for which they have nobody
else to blame but themselves — the unsuccessful attempt to transfer the shares to
Coropi. It is an undisputed fact that Mr. Obradovic was the only buyer of BD Agro
under the Privatization Agreement and was the only one registered as the majority
owner of the shares of BD Agro in the period of 2005-2015. What is contended by
Claimants, however, is that Mr. Obradovic held this status only “nominally”, and that
all along the real “beneficial” owner of BD Agro was Mr. Rand i.e. Claimants. Under
their interpretation, the “beneficial” owners exercised full control over the company
and had all the benefits of legal ownership, while Mr. Obradovic essentially had

nothing.4™*

Nevertheless, under Claimants’ story, the “beneficial” owner wanted to change this

arrangement in 2013. He wanted to have Mr. Obradovic’s “nothing” as well.*®

474 Reply, Sections IL.A-11.F.

475 peculiarly, with the request for assignment, Claimants apparently did recognize the significance of being
the contractual party under the Privatization Agreement and having registered ownership, but seemed to
have developed a different understanding when defending their position in this arbitration — where they
essentially see no difference in the effects of “beneficial” and legal ownership.
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Apparently, the reason for this move was that the company needed additional capital,
which “Mr. Rand was more than willing to inject [ ...] but planned to do so only after
having Mr. Obradovi¢ transfer the nominal ownership of BD Agro”.*’® So, Mr. Rand
did not mind allegedly investing millions of dollars without being the registered owner
for years, but suddenly refused to invest a single cent without acquiring registered

ownership first. This story is simply illogical.*”

Be it as it may, having in mind that Claimants have continued to advance their
tenacious story in accusing the Agency of maliciously not approving their request for
assignment, Respondent once again explains below that the request: (1) was prepared
negligently; (2) was submitted as incomplete; (3) could not have been considered
during the Supervision Proceedings; (4) was never updated i.e. completed after the
Supervision Proceedings; and (5) did not fulfill the requirements for being approved

at any single point in time.
1. Negligent preparation of the request for the assignment

. InJune 2013, the Agency was approached for the first time with a request to transfer
the Privatization Agreement from Mr. Obradovic to a company affiliated with Mr.
Rand. Specifically, on 11 June 2013, Mr. Markicevic inquired with the Agency
regarding this possibility and received a list of documents that a buyer was required
to submit together with a request for assignment under the Agency’s bylaws.*’®
However, Claimants assert that the assistant who allegedly gave Mr. Markicevic the
list (Ms. Jelena Jelic), also explained to him that the list “had been created for Serbian
assignees and, if some of the required documents were impossible to obtain for foreign
entities, an adequate foreign equivalent document or an affidavit would do”.#"® As it
is the case with many of Claimants’ crucial allegations, their only support for this

claim is Mr. Markicevic’s plain assertions.*8

476 Memorial, para. 143.
477 A more plausible scenario would be that e.g. Mr. Rand wanted to acquire BD Agro from Mr. Obradovic

as

compensation for some outstanding obligations that Mr. Obradovic owed to him.

478 Reply, para. 212.

479 Reply, para. 212.

480 The only indication that Ms. Jelic allegedly gave the list to Mr. Markicevic was her handwritten name and
phone number on the same paper. However, this handwriting miraculously disappeared from the original
when Claimants mistakenly submitted the same document with their Reply - thereby leaving serious doubt

as

to the authenticity of this exhibit and the testimony of Mr. Markicevic. See List of documents requested
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. Inany event, Mr. Rand, an experienced businessman in charge of a multimillion dollar
empire, apparently relied heavily on an oral and unofficial explanation of the
assignment procedure, given to Mr. Markicevic by an assistant working at the Agency.
And, for the next two years, Messrs. Obradovic and Rand persistently relied on that
alleged explanation with no effort at providing what was actually written on that piece
of paper i.e. what was envisaged by the applicable regulation. The truth is that Mr.
Obradovic and Claimants acted carelessly in their attempt to assign the Privatization
Agreement to Coropi and that they are the only ones to blame for the assignment not

being approved.
2. Submission of an incomplete request for assignment

. First, the request for assignment was submitted by Mr. Obradovic on 1 August 2013,
with no supporting documentation whatsoever.*®! Having in mind that Mr. Obradovic
admittedly had previous experience in assigning privatization agreements,*®? and that
Mr. Markicevic was even provided with a list of required documents two months
before, Mr. Obradovic was fully aware that he submitted an incomplete request. This
already demonstrated how “diligent” the attempt to assign the Privatization

Agreement was.

Throughout the following two months, the request was supplemented as many as four
times, concluding with 26 September 2013.48% However, even after the request was
repeatedly supplemented, the documentation was still not complete, given that Coropi

did not manage to deliver everything that was required by the applicable regulation.

Specifically, out of the documents required at the time of the request, Claimants’
request did not contain: (i) an appropriate bank guarantee; (ii) certificate issued by a
competent authority, not older than six months, that the controlling member or

shareholder has not been convicted for any criminal offences referred to in Article 12

by

the Privatization Agency, 11 June 2013, CE-272; cf. List of documents requested by the Privatization

Agency, 11 June 2013, CE-564.

481 Letter from D. Obradovi¢ to the Privatization Agency, 1 August 2013, CE-273.

482 Reply, para. 222.

483 _etter from Coropi to the Privatization Agency, 26 August 2013, RE-55; Letter from DPB Lawyers a.0.d.
to the Privatization Agency, 2 September 2013, RE-56; Statement of the controlling shareholder of Coropi,

19

August 2013, RE-57; Letter from Coropi to the Privatization Agency, 26 September 2013, CE-275;

Agreement on Assignment of the Privatization Agreement between D. Obradovi¢ and Coropi, 21 September

20

13, CE-274.
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of the Law on Privatization; and (iii) certificate issued by a competent authority, not
older than six months, that against the natural person that is the controlling member
or shareholder no proceedings have been conducted for any criminal offences referred

to in Article 12 of the Law on Privatization.**

3. Supervision Proceedings enabled consideration of the request for assignment

. On 23 December 2013, the Supervision Proceedings were initiated, “¢° after which the
Agency informed Messrs. Obradovic, Markicevic and Broshko that during these
proceedings the Agency could not take any measures or render any decisions with
regard to BD Agro.*®® Nevertheless, the Agency also informed them that the
documentation submitted with the request was incomplete.*®” The Agency’s stance in
that regard was repeatedly and consistently confirmed and communicated to Mr.
Obradovic, BD Agro and Coropi throughout the duration of the Supervision

Proceedings.*® The Supervision Proceedings ended on 7 April 2015.48°

Therefore, between 23 December 2013 and 7 April 2015, the request for assignment
had to be put on hold, and Mr. Obradovic and Coropi knew this full well.*%°

4. Failure to update and complete the request for assignment

. After the Supervision Proceedings ended, the Agency again acquired the possibility
to decide upon the request. However, the Agency had no doubt that the previously
submitted request was incomplete even before the Supervision Proceedings were
initiated, as it was clearly noted at the session of the Commission for Control of 23
April 2015:

“[...] in August 2013, the buyer submitted a request for
assignment of the agreement to one Canadian company [...] the

Centre for Control reviewed the documentation submitted by the

484 Procedure for Conducting of Activities of the Center for Control of 29 November 2011, Article 8.2., RE-

10

7; See also Counter-Memorial, paras. 167-170.

485 Decision of the Ministry of Economy, 23 December 2013, CE-206.
48 Minutes of the meeting held at the Privatization Agency on 30 January 2014, RE-28; Minutes of the
meeting held at the Privatization Agency on 4 February 2014, RE-36. See also Counter-Memorial, paras.

15

5-160.

487 Counter-Memorial, paras. 156.

488 Counter-Memorial, paras. 155-160.

489 Report of Ministry of Economy on the Control over the Privatization Agency, 7 April 2015, CE-98.
490 Counter-Memorial, paras. 155-160.
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assignee, and we determined at that point that the assignee did not

submit the entire documentation, which was pointed out on several

occasions in meetings held at the mere headquarters of the

Agency”4gl
Yet, Mr. Obradovic and Coropi did absolutely nothing to change this state of affairs.
4.1. Certificates on criminal record and criminal proceedings

Claimants do not contest the fact that the certificates regarding criminal convictions
and proceedings were never submitted.* Instead, Claimants argue that, Mr. Jennings,
as the “nominal” controlling shareholder of Coropi, mentioned in his statement
submitted to the Agency that he was never convicted and that there were no criminal
proceedings open against him. 4% But this was not what the regulation required. The
regulation required the certificate to be issued by a competent authority,*** such as a

court or the justice department in the home state of the shareholder.

Yet, Claimants consider that this requirement was unnecessary. They state that in
“practice”, foreign citizens were basically relieved of this obligation “if it was
impossible to obtain the required document in their home jurisdiction”.*®® However,
they have provided absolutely no support for the existence of any such practice, except

for their usual “source of all knowledge”, Mr. Markicevic.*%

Nevertheless, Claimants have not even stated nor tried to prove why it was
“impossible” for Mr. Jennings to obtain the requested certificates in his home
jurisdiction, be it Cyprus*®” or Ireland.*®® Furthermore, even if it was impossible for
Mr. Jennings to obtain it (quod non), Mr. Rand, as the claimed “beneficial” controlling

shareholder behind the Ahola Trust, was free to obtain it for himself in Canada.

491 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 3
(emphasis added), CE-768.

492 Reply, para. 227.

493 Reply, paras. 226-227.

4% Procedure for Conducting of Activities of the Center for Control of 29 November 2011, Article 8.2., RE-

107.

4% Reply, para. 227.

4% Third Witness Statement of Mr. Igor Markicevic, 3 October 2019, para. 94.

497 Home state of Coropi. See Corporate register of Coropi, 5 September 2019, CE-83.

4% Home state of Mr. Jennings. See Witness Statement of Mr. Robert Jennings, 3 October 2019, para. 1.
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Moreover, Claimants completely ignore the fact that the requested certificates must
not have been older than six months.*®® Therefore, even if a statement of the
controlling shareholder could have replaced a certificate issued by a competent state
authority (quod non), then, mutatis mutandis, Mr. Obradovic had to submit these
statements updated after the Supervision Proceedings ended. However, he had never

done so.
4.2. Bank guarantee

While the previous version of the Rulebook indicated that there were several forms of
guarantees, Article 34 of the Rulebook on Undertaking of Measures from 7 April
2014, changed the said provision and provided that a bank guarantee in the value of
30% of the purchase price had to be submitted together with the request.® When the
Supervision Proceedings ended, on 7 April 2015,% this provision was still in force.
During the validity of this rulebook, the bank guarantee was never submitted. In any
event, as the Agency announced to Mr. Markicevic, a new Rulebook abandoned the
requirement of a bank guarantee as of 30 April 2015.°%

4.3. Opinion of the authority for the prevention of money laundering

At the same time, the new Rulebook of 30 April 2015 also introduced the requirement
of the delivery of an “[0]pinion of the competent organization for the prevention of
money laundering in accordance with Article 13 of the Law on Privatization and non-
existence of obstacles on the receiver’s part for the assignment of the Agreement on

sale, i.e. for acquiring the capacity of the buyer.”% This opinion was never submitted.

Claimants do not contest the fact that they never delivered this document.>®** What
they do contend is that this requirement was irrelevant as it was introduced in April
2015 - meaning that it could not have been the reason for not approving the assignment

in September 2013.5% However, Respondent never asserted that this was the reason

4% Procedure for Conducting of Activities of the Center for Control of 29 November 2011, Article 8.2., RE-

107.

500 Article 34 of the Rulebook on undertaking of measures of 7 April 2014, RE-93.

%01 Report of Ministry of Economy on the Control over the Privatization Agency, 7 April 2015, CE-98.
%02 Article 25 of the Rulebook on undertaking of measures of 30 April 2015, RE-92.

%03 Article 25 of the Rulebook on undertaking of measures of 30 April 2015, RE-92.

%04 Reply, paras. 228-230.

505 Reply, para. 229.
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for not approving the request back in 2013. The opinion of the organization for money
laundering should have been submitted after 30 April 2015, since the request for

assignment was still active at the time. However, this never happened.

320. Itis also preposterous to claim that the opinion was not submitted since it was not on
the list of documents that Mr. Markicevic obtained in June 2013.5% The list of required
documents that he received back then was not invariable and eternal, and Messrs.
Obradovic, Markicevic and Broshko were clearly informed that they have to update
the assignment request in accordance with the applicable regulation.®®” They also had
benefit of professional legal advice.>® However, they chose to do nothing, as they
have not even bothered to simply read the requirements from the applicable rulebooks.
Regardless of their meetings with the Agency, all they had to do is go to the website
of the Agency and download the rulebook applicable at the time. The archived
webpage of the Agency demonstrates that the uploaded rulebooks were up-to-date and
were very easily accessible to anyone at all relevant times.> Therefore, Claimants
have no excuse for not being aware of what documentation had to be submitted at

what period.
5. Conditions for assignment were not fulfilled at any moment

321. In summary, since its submission on 1 August 2013, up until the termination of the
Privatization Agreement on 1 October 2015, the request for assignment was not

complete at any point. In fact, the status of the missing documentation was as follows:

Period Missing documents under the rulebook applicable at the
time
1 Aug 2013 - (i)  Certificate of competent authority on no criminal convictions
(i)  Certificate of competent authority on no criminal proceedings

506 Reply, para. 230.

507 Counter-Memorial, paras. 156-157, 161-165.

508 Reply, para. 264 (noting that Mr. Rand’s lawyer in these discussions was Mr. Doklestic); E mail from Mr.
Jakovljevic to the Privatization Agency of 16 April 2013, RE-108 (demonstrating that, months before the
request for assignment, Mr. Rand was already advised in this regard by another attorney, Mr. Jakovljevic).

509 See Archived Website of the Privatization Agency as of 3 July 2014, RE-479; Archived Website of the
Privatization Agency as of 8 April 2015, RE-480; Archived Website of the Privatization Agency as of 8
May 2015, RE-481.
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7 Apr 2014°%0 (iii) Bank guarantee (as one of the forms of a guarantee)

(i)  Certificate of competent authority on no criminal convictions

7 Apr 2014 —
(i)  Certificate of competent authority on no criminal proceedings
30 Apr 2015°1 : .
(iii)  Bank guarantee amounting to 30% of the Purchase Price
30 Apr 2015 - (i)  Certificate of competent authority on no criminal convictions
(i)  Certificate of competent authority on no criminal proceedings
1 Oct 2015°2

(iii)  Opinion of the Authority on prevention of money laundering

322. Claimants’ negligent approach in requesting assignment was probably best described
at the session of the Commission for Control of 23 April 2015, where it was stated

how:

“[...] representatives of this Canadian investor [...] expressed
their interest in assignment of the agreement, of course with plenty

of misunderstanding about our positive requlations and

obligations they have, asking that we decide immediately on the

request for assignment of the agreement, not understanding that

the documentation they submitted, firstly, was obsolete and could

not be accepted as such /...J”%3

323. Indeed, as they did in many other aspects of their case, Claimants acted carelessly and

ignored the regulations of the host state, thereby being the only cause of their failure.

F. DEVASTATING MANAGEMENT AND ABUSE OF BD AGRO

324. Although Claimants desperately try to showcase BD Agro as an increasingly
successful business enterprise in the period that followed conclusion of the

510 Procedure for Conducting of Activities of the Center for Control of 29 November 2011, Article 8.2, RE-
107.

511 Rulebook on undertaking of measures of 7 April 2014, Article 34, RE-93.

512 Rulebook on undertaking of measures of 30 April 2015, Article 25, RE-93

513 Transcript of the audio recording from meeting of the Commission for Control, 23 April 2015, p. 5
(emphasis added), CE-768.
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Privatization Agreement,>** they cannot escape the undeniable facts which
demonstrate that their story is pure fiction. Instead of flourishing after privatization,
BD Agro withered. The reason for this is simple: BD Agro was disastrously

mismanaged, as Respondent already elaborated in its Counter-Memorial >*°

Claimants’ defense in this regard comes down to accusing the labor unions and
minority shareholders’ organizations as being “obscure” and advancing obviously
meritless claims.>® Furthermore, Mr. Obradovic briefly dismisses all accusations
claiming that financial auditors did not notice the claims raised by employees and the
media.>'” And yet, it was precisely the financial auditors who were not able to confirm
that Mr. Obradovic fulfilled his obligations from the Privatization Agreement.>!8
Moreover, financial fraud would not be a fraud if it was obvious when analyzing the
documentation prepared by the fraudster himself. Claimants’ cannot escape the
undeniable evidence which proves not only that BD Agro was mismanaged, but that
this was largely done in order to deceive the Agency and falsely show that the Buyer
fulfilled its contractual obligations - paid the purchase price and made necessary
investments. In reality, however, it was BD Agro who paid the price for its own shares
and financed investment in its business. The outcome of these machinations is yet to
be seen in many criminal proceedings initiated against Mr. Obradovic and his partners.
All this will be elaborated in detail in this Section, in particular it will be demonstrated:
(1) that BD Agro financed its own Privatization; (2) that BD Agro was heavily
mismanaged; (3) that performance of the Privatization Agreement was

misrepresented; (4) that a number of criminal proceedings were accordingly initiated.
1. BD Agro financed its own Privatization

. The underlying reason behind the mismanagement of BD Agro is that Mr. Obradovic
was using a privatization model that ensured that, at the end of the day, his exposure

i.e. financial investment was essentially zero. Since he had the option of paying the

514 Reply, Section II.C.

%1% Counter-Memorial, Section I1.E.

516 Reply, para. 146 (,,Serbia’s allegations are predominantly based on several letters sent by an obscure
group, self-styled as the “Center for Education and Representation of Shareholders and Workers”, to the

Ag

ency and the Council of Ministers. The allegations set out in these letters are clearly without any merit.*),

328 (,,the Ombudsman was responding, same as the Agency, to requests for termination of the Privatization

Ag

reement allegedly coming from obscure labor unions.*).

517 Second Witness Statement of Mr. Djura Obradovic, 3 October 2019, para. 57.
518 See Section I. B. 3.2
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Purchase Price in installments, he misused this option and abused the property of BD
Agro in order to finance the Privatization and considerably increase his personal
wealth, as explained in more detail below (See Sections I. F. 2.1 and I. F. 3.2).

In his second witness statement Mr. Obradovic states that “[...] all of the funds used
for the acquisition of the Privatized Shares and for further investment in BD Agro,
were secured by Mr. Rand. They were provided to me through loans from the Lundin
family [...]”. He also claims that: “[t]he total amount of funds | received from the
Lundin family and its associated entities amounted to approximately EUR 13.8
million.”®° However, Claimants are only able to produce evidence of foreign
payments being made to Mr. Obradovic’s personal bank accounts, but cannot provide
any trace of where that money ultimately ended up. Having in mind that in the same
period when these payments were made there were also several privatizations where
Mr. Obradovic appeared as the buyer (and where Mr. Rand claims to be the beneficial
owner), it is virtually impossible to conclude how these funds were used. He could
have use them for his personal benefit or for the benefit of any affiliated company
other than BD Agro. Therefore, Claimants have not adduced contemporaneous
evidence that the Lundins’, the Claimants’ and/or Mr. Obradovic’s money was in fact

used to finance the Privatization of BD Agro.

In his Second Witness Statement, Mr. Obradovic claims that: “Sembi also provided to
me the funds for the payment of the remaining installments of the purchase price under
the Privatization Agreement. | received these funds indirectly, from BD Agro, as a
repayment of the loans that I had provided from the Lundins’ money to BD Agro and
that | transferred to Sembi under the Sembi Agreement as assets held by me related
to the business of BD Agro.”®?® However, as it is explained in more detail below,
remaining installments of the Purchase Price were actually paid by BD Agro. Again,

there is no trace that these funds originated from the Lundins’ i.e. Sembi’s money.
2. Mismanagement of BD Agro

. It seems that under the leadership of Mr. Obradovic and his accomplices, BD Agro

essentially had no chance of success. Over-indebting the company, extracting its

519 S
520 S

econd Witness Statement of Mr. Obradovic, 3 October 2019, paras 19 and 20.
econd Witness Statement of Mr. Djura Obradovic, 3 October 2019, para. 48.
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assets for personal gain, and making unreasonable expenditures, was a one-way street
leading to the only possible outcome — bankruptcy. To be clear, this is not a case of
minor irregularities in making and performing an investment. This is a case
completely tainted by unlawfulness, misrepresentation, fraud and corruption in all of
its phases. As Respondent elaborates below, Mr. Obradovic: (i) deceitfully financed
himself and his affiliated companies at the expense of BD Agro; (ii) performed various
machinations with BD Agro’s land; (iii) over-indebted BD Agro through various loans
taken from banks; and (iv) performed other unjustified spending of BD Agro’s assets

for personal gain.
2.1. Payments to Mr. Obradovic and his affiliated companies

Respondent will first explain Mr. Obradovic’s two most frequently used ways of
extracting money from BD Agro’s accounts i.e. money siphoning by: (i) repayment
of the alleged shareholder loans to Mr. Obradovic and (ii) giving out loans and making

other payments to Mr. Obradovic’s affiliated companies.
2.1.1. Repaying the alleged shareholders loans

In his Second Witness Statement Mr. Obradovic claims that he had a significant
receivable against BD Agro that steamed from his loans to BD Agro.>?! Indeed, when
going through BD Agro’s financial reports one can notice that significant loans were
recorded as going in and out of BD Agro.’?? Based on BD Agro’s financial
documentation, the ultimate balance between Mr. Obradovic and BD Agro should be

ZEro.

The truth is, however, that Mr. Obradovic’s elaborate scheme of asset extraction was
mainly grounded on his alleged shareholder loans. Specifically, Mr. Obradovic
indebted BD Agro directly towards himself through allegedly providing a remarkably
high number of loans to both BD Agro and BD Agro Mlekara.5?® As Respondent
already explained in more detail in its Counter-Memorial,>** Mr. Obradovic thus
created an intricate but dubious web of loans between BD Agro, BD Agro Miekara

%21 Second Witness Statement of Mr. Djura Obradovic, 3 October 2019, para 40.

522 See e.g. Notes to Financial Statements of BD Agro for year 2007, 3 July 2017 (accessed), CE-418; Notes
to Financial Statements of BD Agro for year 2008, 3 July 2017 (accessed), CE-419.

523 Counter-Memorial, para. 183.

524 Counter-Memorial, para. 183.
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and himself. Expectedly, although being in a devastating financial condition, BD Agro
returned each loan that Mr. Obradovic seemingly gave to it.°?® In fact, BD Agro
returned more than it received from Mr. Obradovic. However, this cannot be seen
solely from BD Agro’s financial documentation, which is likely the reason why
various auditors did not pick up on this financial fraud.>?® Only when analyzing BD
Agro’s bank accounts one can determine what actually occurred i.e. it can determine
that there is a significant misbalance between the financial books and reality. Having
in mind the relatively long period under review, as well as an enormous number of
active accounts, many of which were in banks that were later extinguished, this was

an extremely burdensome task.

As established in the second expert report of Mr. Cowan, in the years that followed
Privatization (i.e. period from 2005-2015), Mr. Obradovic paid to BD Agro’s accounts
(including its subsidiaries) a total of RSD 496,871,720 (EUR 4,828,651.59°?"). Out of

this amount:

(1) RSD 359,859,365 was referenced as “shareholder loan”;

(i)  RSD 21.114.000 was referenced as “investment™;

(ili)  RSD 58,348,524 was referenced as payment for “goods and services”;
(iv)  RSD 57,414,463 was referenced as “transfers”; and

(v)  RSD 135,369 was referenced as “other tran