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1 P R 0 C E E D I N G S 

2 PRESI DENT SIMMA : Thank you very much . Let me 

3 open the second day o f t he Hearing in ou r cases , a nd we 

4 start with r ebutt al presentation s . 

5 And if you don' t have a n y o r gan i zati ona l thing 

6 to r aise righ t now, whi ch l ooking a t Mr . Hami l t on, i t 

7 doesn't seem to be t he case , Mr. Kehoe , a n y o rganizati onal 

8 item? 

9 MR. KEHOE : No , sir . 

10 PRES I DENT SI MMA : Okay . Then I give t he f loor 

11 to Responden t f o r t he rebutt a l in the Treaty a r b itrati on . 

12 MR. HAMILTON : Mr . Preside n t , if I might , we do 

13 have one o rgan i zationa l matt er--

1 4 PRES I DENT SI MMA : All right. 

15 MR. HAMILTON : --which is the Presiden t 

16 mentioned the calculati o n of the use o f a thr ee - hour 

17 peri o d o f t i me , a nd we wanted t o as k i f t he Secret a r y 

18 coul d a dvise the s t atus of t he clock. 

1 9 PRES I DENT SI MMA : Martin? 

2 0 SECRETARY DOE: Sur e . I can d o that qui c kly . 

21 The Clai mants have used a n hour and 40 minutes 

22 t hus f ar , a nd t he Respondent has used a n hour and 38 

23 mi nutes unt il now . 

24 PRES I DENT SI MMA : Very wel l . Okay . 

25 MR. HAMILTON : Sha ll I proceed, Mr . Pr es i dent ? 
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1 PRES I DENT SI MMA : Please do . 

2 MR. HAMILTON : Thank you very much . 

3 REBUTTAL ARGUMENT ON TREATY ARBITRATION BY COUNSEL FOR 

4 RES PONDENT 

5 MR. HAMILTON : Good morni ng t o t he Pres i dent a nd 

6 t he Membe r s o f the Tribunal , the PCA staff a nd a l so our 

7 counte r par ts . Good morni ng t o you a l l . Buenos d i as . 

8 Next s l i de , p l ease . 

9 Members of the Tribuna l , what are we t a l ki ng 

10 about when we ' re tal k i ng a bout The Renco Group a nd i ts 

11 management o f t he La Or oya Compl ex in t he Cen t r a l Andes o f 

12 Peru? You don ' t need my wor ds . You can r ead what has 

13 been pending i n a case i n court i n Mi ssour i dat i ng back 

14 p r ior t o the ent r y i n to f orce o f t he Treaty t o 2007 . And 

15 I ' l l just r e f er you to Exhibi t R-17 , a pleading i n t hat 

16 case b r ought against Renco a nd vari ou s Re nco e n t i t i es a nd 

1 7 e xecuti ves , a nd i t states : " Sul phur dioxi de , emi t ted a n 

18 e xcess i ve l evel f r om t he La Or oya Complex damages the 

19 c i rculator y a nd r espi rat o r y systems , i ncreases mor tal i t y 

20 a nd i s l i nked to l ung cancer, especi ally when presen t 

21 a l ong with e l evat ed l evels of par t i cu late mat ter . During 

22 t he course o f t he i r ownershi p , oper at i on, use , management, 

23 s uper v i s i on, stor age , maintena nce , a nd/or con t r o l of 

24 oper ati on s o f t he i r metallur g i cal complex , the defenda nts 

25 negl i gently, car e l essly a nd/or r eckless l y made deci sions 
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1 wh i l e located i n the states o f Missouri a nd/or New York . 

2 De f endants ' acti on s and omiss i on s cau sed the release of 

3 t hese t ox ic s ubst ances and r esulted i n plaint iff s ' 

4 e xp osur e t o t hese t ox i n s and harmfu l substances ." And 

5 de f endants d i d so , b i g sur p r ise , f o r t heir own fi nanc i a l 

6 benefit. 

7 That issue rel ated t o Renco ' s violat ions of the 

8 a i r quality in La Oroya a r e at the heart o f everything i n 

9 f ront o f you , Members of t he Tribun a l. You heard 

10 i nfo r mati on yesterday that was g r oss l y out - of- context from 

11 my counter parts , and i n fo r ma tion dating b ack two decades 

12 or more , but thi s is t he r eality o f the d i spute that has 

13 been pendin g sin ce wel l be f o r e the Treaty came i nto f o r ce , 

14 a n d t his is t he r esponsibilit y that Renco has spent years 

15 a n d years t r y i ng to evade b y shi ft i ng responsibi l ity f or 

16 its wrongdoin g onto the backs o f Pe ru a n d the Peruvian 

17 people . 

18 Before you at t his time , Members o f the 

19 Tribunal , i s a very con crete set o f i ssues related t o the 

20 Treat y . An d l et ' s be clear : It is Renco that d i sregar ds 

21 t he Treaty . 

22 We ' re goi ng to f irs t look at t he treat y 

23 requ irements and Renco ' s dis r egar d o f t hose r equirements . 

24 It was t ell i ng that, yeste r day , Renco 

25 i n c l uded--can we please go t o the sli de t hat says : "Renco 
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1 d i sregards the Treaty"--sorry, there ' s a slight 

2 technological lag, Members of the Tri bunal--"Renco 

3 d i sregards the Treaty ." 

4 Yesterday, Renco cited excerpts fr om the 

5 Preamble t o the United States- Peru Treaty. It was curious 

6 that it did so because it did the exact same thing five 

7 years ago i n a hearing about i t s treaty v i olations in the 

8 Renco I case; and, in the Renco I case, as here yesterday, 

9 Peru remi nded the Tri bunal that the Treaty includes a 

10 range o f ob jecti ves that must be considered in balance . 

11 Indeed, you can read the Transcript from that first 

12 hearing and see where we made the exact same comments. 

13 There is a lot of deja vu to what i s goi ng down i n thi s 

14 Hearing . 

15 Peru is the Party of the rul e o f law in this 

16 proceeding. Renco is the Party that seeks to evade the 

17 p l a i n language obl igati ons that any Investor when pursui n g 

18 r i ghts under the Treaty . 

19 Indeed, at thi s time when the mere concept o f 

20 g l obalizati on and the approach of resolving disputes to a 

21 Rules - based system established by treati es are under 

22 assault . Thi s i s not the time f or tribunals to rewrite 

23 treaties, bend the rules t o a n i nvestor that already was 

24 f ound t o have v i o l ated the Treaty, a nd to do so based on 

25 the whims and des i res of a pol luting corporation . 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 1148 

1 This issu e be f ore you, Member s o f the Tri bunal , 

2 is not t hat compli cated . The Treaty states , the Treaty 

3 mandates , the Treat y i n str uct s temporal requi rements and 

4 l i mits t h e con sent o f the St ate t o arbitrate based on 

5 t hose r equirements , and the Par ties to the Tr eaty 

6 under score that those requir ement s must b e f ollowed . An d 

7 t here are onl y two Parties t o this Treaty--the United 

8 States o f America and the Repub l ic o f Peru --and Ren co has 

9 no comfort from the submission of the Un ited St ates 

10 Gover nment as t h e Non - Disput i n g Part y . 

11 In t h e face o f these c l ear Treaty requirements , 

12 Renco bri ngs the smog that i t put i nto the air o f La Or oya 

13 i n to this sacred Treaty p r oceedi ng , and it is as k i n g you, 

14 Members of the Tribun a l, t o do noth i n g l ess t han t o 

15 rewrite the Treat y . That ' s the way Renco operates . They 

1 6 want to rewri te laws . They want to rewrite per iods o f 

17 t i me to compl y with environmental regulati ons . They want 

18 to rewr ite t reaties . They want t o do noth ing less t han 

1 9 take plai n a n d clear Treat y language- - t h e United States o f 

20 America cal ls it clear and r igid- - and t hey want to pul l 

21 ou t t heir t r ack c hanges and add comma , " un less , " " unless " 

22 t h e polluting cor porati on wants t o c hange the 

23 requ irements , " u n l ess " t he corpor ation l ost t he p r evious 

24 case and wants to now suf fe r n o con sequences f or it . That 

25 is not what t h e Treaty says , and t hat is not what the 
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1 Tribunal is a u t horized t o do . Renco does this by b r i n g i ng 

2 a f og o f i nternational law , t ryi ng t o confuse , tryi ng t o 

3 rewrite the Treat y . They did the exact same thin g in 

4 Renco I . 

5 Mean whi le , outside this space o f the Treaty 

6 proceedin g where the r u le of l aw must prevail , t here ' s 

7 sti l l a tawdry world o f cons t ant lobbyin g wi t h cozy 

8 corporate i ns i de r s a ffi liated with Renco tryi ng to shape 

9 t he out come o f thi s disput e . 

10 An d , finally, in this context, t he fog of fa l se 

11 a l legat ions , f a l se a l legat ions agai ns t Peru and f a l se 

12 a l legat ions agai ns t i ts counsel . Total l y inappropriate . 

13 Peru objects i n the stronges t manne r poss i ble t o the 

14 a l legat ions a n d dubious termin o l ogy that we heard 

15 yesterday . An d it can all be boiled down to a phrase that 

16 we heard thrown around by Renco yest e r day . " So what ? ", 

17 Renco sai d , " So what t hat Pe ru was collegi ally e ngaged i n 

18 consult ations? " And t hey ' re as king this Tribunal to say : 

19 " the Tr eat y requ ires X, so what ? " It s ummarizes their 

20 e n t ire case in two words : " So what? " 

21 An d l et ' s look a t t hese f alse f actual 

22 a l legat ions , becau se t hey a r e r eveali ng as to what Ren co 

23 is really up to her e , and what real ly is not that 

24 complicated a set o f issues . 

25 Regardi ng t he issue of wai ver, Renco dis r egards 
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1 t he procedura l h ist ory . Renco emphasized time a n d 

2 agai n --a n d it had a sl i de where it cited to a stray phrase 

3 i n Renco I a llegin g that Per u never raised i t s waiver 

4 objection unt i l September of 2014 - 2015 . That is false . 

5 It ' s absolute l y false . If t he r e ' s a n y thought to the 

6 contr a r y , it' s not based on facts . Renco says it was 

7 complet e l y un awar e o f Peru ' s obj ections . That is 

8 i naccur ate . Peru r a i sed t he wai ver i ssue promptl y . 

9 Now , let me be clear. 

10 The wai ver obl igation, j us t like the t empor a l 

11 restr icti on s , is absolute , clear a n d r igid . St ates have 

12 no obligation to raise in the f irst week or month o r year 

13 t he ir j urisdi cti onal ob j ection s in a proceeding . It wou ld 

14 be , as "ismundo arebes " (phonetic) i f States were unde r a 

15 speci f ic obli gation l ike t hat that is not stated a n ywhere 

16 i n the Treat y . 

1 7 But, i n any event, Pe ru raised t he waive r issue 

18 promptly . As a mat ter o f f act , Peru r e f erred speci fical ly 

19 to the compul sory wai ver and the scope o f the mandat ory 

20 waiver a n d the scope o f the consent to arbitr a t e , alth ough 

21 it had no obligation to do so , i n 2011 . 

22 Next s l ide . 

23 So , Ren co is simply dis r egardin g the early 

24 procedural h i stor y o f the case . I n f act , Renco f i l ed a n 

25 Amended St a t ement o f Cl aim in August o f 2011 . It withdrew 
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1 through the Cl a i mant, withdrew a waiver, but intentional ly 

2 maintained a non - compl i ant wai ver, a nd during that same 

3 month, August 2011 through September o f 2011 , Peru twi ce , 

4 in correspondence, referred t o the waiver issue . 

5 Now, after that, the Tribunal was subsequentl y 

6 stated in Apri l o f 2013 . Duri ng the meantime, there was 

7 no Tolling Agreement, there was no agreement of any type . 

8 And once the Tri bunal was cons t i tuted, there was a First 

9 Session . The Parties engaged in v i gorous debate a nd 

10 d i scussion about the Schedule for the case and establ i shed 

11 a procedural schedule . 

12 Next s l ide . 

13 Renco also disregards Peru ' s compliance wi th the 

14 procedural schedul e . Under the Procedural Agreement and 

15 what Renco repeatedly requested is that Respondent rai sed 

16 its--any juri s d i ctional object i ons in its 

17 Counter- Memori a l. That ' s what Renco was after . Peru d i d 

18 not waive f or its Counter- Memo r i al . The very first f i l i ng 

19 that Peru made i n Renco I after the Procedural Order, it 

20 f i led on t i me, and it complied, and i t stated the waiver . 

21 And it stated--and I ' m citing t o our corresponden ce o f 

22 March 2014 : "Renco has presented an inval id waiver in 

23 this proceedi ng because it does not conform with the 

24 language requi red by the Treaty ." 

25 So , Renco continues to perpetuate the fal sehood 
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1 in front o f this Tribunal that somehow a State that 

2 d i l i gentl y rai sed an ob jection clearl y provided f or by the 

3 Treaty , clearl y supported by the interpretation of the 

4 United States o f America , and they ' re tryi ng to put it 

5 onto your backs, Members o f the Tri bunal , to disregard 

6 temporal requi rements under the Treaty by somehow blaming 

7 Peru f or d i l i gentl y rai sing a waive r requi rement years 

8 ago . It ' s compl etely out of l ine with what the Treaty 

9 contemplates . 

10 As a matter o f f act , even a fter that first 

11 f i l i ng , again and again and agai n Peru requested t o be 

12 heard, and I refer your attention to Sl i de 7 , a whole 

13 seri es o f requests . The waive r turns on a narrow set o f 

14 facts invo l v i ng a singl e paragraph, flaws whi ch have not 

15 been cured, references t o ongoing violations of the waiver 

16 requirement . If Peru ' s waiver objection i s not heard a nd 

17 deci ded now, i t wi ll result in an extraordinary waste o f 

18 resources . That i s what Peru said . 

19 What d i d Renco do? Renco repeatedly tri ed to 

20 stop Peru from bei ng heard . I t insisted that thi s issue 

21 be punted unt i l later i n the proceedi ngs during the meri ts 

22 phase, that Respondent will have every opportunity t o 

23 raise its other ob jecti ons in the Counter- Memorial . 

24 So , thi nk about this, Members o f the Tri bunal. 

25 Renco invented a f alse story, compl etely false , that 
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1 somehow Peru secr e t ly h id a waiver ob j ecti on . Pe ru 

2 sati s f ied every obligation under t he Treaty . It sat isfi ed 

3 every obl igat i on under t he Pr ocedural Order . It 

4 repeatedl y , repeatedl y , repeatedly r equested to be hear d , 

5 a nd Renco repeated tried t o obey, and we all know why . 

6 Because the l ate r it ' s delayed, t he more they say, oh , how 

7 unfair it to u s it woul d be , so t hey ' r e doing nothi ng mor e 

8 now t han t rying t o cast aspe r sions on t he State f or 

9 d i l i gentl y r a i s i ng a n object ion whi ch prevailed . 

10 Now , let ' s be clear . Renco I decided f o r Peru . 

11 Absolut e l y a nd clearl y . Renco viol ated t he Treaty . And 

12 as I expl a i ned yest erday , there was no i ndication 

13 accor ding to the Tribunal that Renco did do so 

14 i nadver tently . The Ren co I Tribunal did not f ind any 

15 abuse , a nd they d i d not f ind o r r ewrite t he Treaty t o 

16 a l low Ren co to cure . So , what i s Ren co doing? Having 

17 f ai l ed i n Ren co I with its last - minute abu se and cure 

18 arguments , Renco i s coming t o you and t hey ' re saying , 

19 Members of the Tribuna l, we want you , who wer en ' t part of 

20 t he previ ou s case , to dis r egard t he Treaty ' s objection s 

21 be f o r e you , a nd we want you t o go back and decide that 

22 t here was abu se , when it was already decided by a p r ior 

23 Tribunal there was not abuse . And they want you , Members 

24 o f the Tribun al , to al l ow Renco t o cure its int entional 

25 mi s u se o f a waiver . They want you t o g i ve you t hem t he 
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1 c ure . They want to you add ext ra l a nguage to t he Tribunal 

2 to which the Uni t ed Stat es of Ameri ca a n d the Republic of 

3 Peru do not agree . 

4 So , thi s entire a pp r oach of Renco is t o escape 

5 c l ear prescr i pti on requ ireme nts in the Treaty by creating 

6 a n i naccura t e story and t r ying to put on to Peru ' s back 

7 Renco ' s p r i or treat y v i olation . It cannot be t he right 

8 t h i n g t o do . 

9 An d these i naccur a t e procedura l h ist o r y par ts of 

10 Renco ' s case play out as well wi t h Pe r u ' s timely r ais i ng 

11 o f temporal objection s befor e this Tribunal . As we 

12 pointed out , Peru r a i sed t empor al obj ections long ago in 

13 t he fi r st Re n co Case . There ' s n o surpri se that ther e are 

14 s uc h concerns . 

15 Now , what does the Treat y say? The Treat y says , 

16 i f a Responden t r equests . Ren co says--accordin g t o Renco 

17 t he Treaty says t o make a nd bri ef i t s objecti on s . That is 

18 not what the Treaty says . And the Un ited States 

19 s ubmission g i ves n o suppor t t o Renco and does not buy into 

20 Renco ' s eff ort to misuse t he Fe l dman Case . 

21 Renco also miscit es p r ecedent s . It misu ses RDC 

22 v . Guat emal a . We saw a glit ch yesterday i ncludin g RDC v . 

23 Guatemala . Look, everybody a l ways does it the same way . 

24 No . There i s not a mou ld, a nd the r eason there i s not a 

25 moul d i s becau se there is no i t e mi zed requ irement . 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 1155 

1 Whereas , fo r i ns t a nce , i f you f i le Not ice o f Ar b i t rati on 

2 unde r t he UNC ITRAL Ru les , i t i ndicat es various cor e 

3 e l ement s that you shoul d i nclude . 

4 You know , take note , Membe r s o f the Tribunal , 

5 Renco chose to cal l i ts Notice of Ar bitration in this case 

6 a " St a t ement o f Cl aim ." Then i t came later and sai d , 

7 "Wel l , t hat wasn ' t real ly our Statemen t o f Claim . We ' r e 

8 goin g on t o g i ve more i nformat i on, mor e e xper ts , mor e 

9 wi t nesses ." And, in f act , i n this p hase o f t he case they 

10 d i d so . They added a dditi on a l f actual al l egation s t o t ry 

11 to escape thei r prescri pti on p r oblems . Yet t hey turn 

12 around a n d wan t t o rewrite t he Treat y requ irement to s t op 

13 Peru from bei n g heard . 

14 Now , t hink about i t . They want to stop Pe r u 

15 f rom bein g heard on thi s i ssue . We wil l be heard on thi s 

1 6 issue . It ' s simpl y a question of when, j ust as wi th the 

17 waiver issue . 

18 An d l et ' s a l so be clear t hat Peru t r igge r ed the 

19 Treat y ' s e xpedited mechani s m. A l i t tle b i t o f context i s 

20 use f ul her e . The Framewor k Agr eemen t t hat the Par ties 

21 negot iated, n ot a mere t olling agreement , sai d var i ous 

22 t h i ngs i n c l udi ng that i f t he Part ies were unable t o reach 

23 a f i nal sol ut i on , t hey would con sider a sole a r b i t ral 

24 proceedin g . The r e were d i scuss i ons between t he Part ies 

25 about how to manage these par all el c l aims . As a mat te r o f 
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1 f act , i n Pe r u ' s Prel i mi n a r y Response o f J anuary 2019 , Pe r u 

2 said Renco cannot apply the Treat y r e t roactively . Renco ' s 

3 c l a i ms are t i me- bar red . 

4 There also was p r ocedural coordinati on . We 

5 specificall y put i n to the joint lett e r o f Oct ober 17 , 

6 2019 , language that sai d t he Part ies wi l l coordinate wi th 

7 t he Tri bunal as t o t he dat e o f const i t ution . That was 

8 specificall y des i g ned, as we d i scussed with t his Tribunal 

9 last January , to allow t he Part i es t o expl ore how to 

10 manage t hese paral lel p r oceedi ngs i n a reasonable way that 

11 respect s due process , a n d that ' s wh y Peru repeatedl y 

12 sought conference cal ls a n d r epeatedl y tri ed to consul t on 

13 t hese issues . 

14 And, in f act , t he day be f o r e we f iled our 

15 request, we were i n discussions , and we t hought that ther e 

16 was goi ng to be an agreement on t he date o f const i tuti on 

17 so that the Part i es could agr ee more broadly on h ow to 

18 manage t hese two cases e f fect i vely . Instead, o f course , 

19 we went ahead and fi l ed our r equest , whi c h was ready a nd 

20 waiting , and here we are . 

21 So , what we really see is Renco deja vu . They 

22 want to dis r egard t he Treaty a nd prevent Peru from bei ng 

23 heard . They did i t i n Renco I . They tried t o prevent 

24 Peru from bei ng heard about Renco ' s t r eaty v i olat i on s . 

25 They f ai l ed . They f ai l ed . 
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1 Now , what are t hey doing here? 

2 (Overlapping i n terpr e t a t ion with speaker . ) 

3 MR. HAMILTON : What we have be f ore you , Membe r s 

4 o f the Tribun al , i s a l ot of f act ual al l egati on s that 

5 p l a i n ly p r e - date the Treat y . We have a much s ma l ler 

6 categor y o f a l legat ions that a r e pri o r to the Prescr ipt i on 

7 Date . An d , f i nall y , we have the nub o f t h e n ub of t he 

8 nubs , whi ch i s a n appeal o f a n appeal o f an appeal , a n d 

9 t hey ' re l e ft with t h i s one , 2015 Supreme Cour t r u le . I t 

10 cannot b e the case , Member s o f the Tribunal t hat you have 

11 t h e aut hor i t y to rewrite t he p r escri p t ion language o f the 

12 Treat y a n d in a n y way l et Renco get away with t h i s 

13 approach t o i ts c l aims . 

14 Ms . Menaker is goin g t o address a f ew points on 

15 non- r e t roact i vity , on p r escr ipt i on a n d den ial o f justi ce . 

16 Th a n k you . 

1 7 PRES I DENT SI MMA : Than k you , Mr . Hamilton . 

18 Ms . Menaker , the f loor is yours . 

1 9 MS . MENAKER : Thank you , Mr . President, good 

20 a f ter noon , Membe r s o f the Tribunal , good morn i n g . 

21 So , I wi l l begin ve r y b r iefl y addressing the 

22 non- r e t roact i vity poi nts . Yes t e r day , you heard Re n co 

23 state t hat Peru has i nvent ed a f alse legal s t a ndar d based 

24 on Berkowitz versu s Cost a Rica ; but Peru, the Uni t ed 

25 States , a nd even Renco previou s l y all agreed that the 
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1 legal standards set f orth in the Berkowi tz Case i s the 

2 correct one , and n a mely that i s that the post - entry into 

3 f orce al l eged acts or f acts that are deepl y r ooted in a nd 

4 that are n ot i ndependently act i onable from the earl ier 

5 acts o r f acts cannot sustain a clai m. 

6 And that ' s what we have here wi th respect t o 

7 Renco ' s f a i r and equi table treatment and expropri ation 

8 c l a i ms because both o f those claims are deeply rooted in 

9 and n ot i ndependently actionable from the MEM ' s granti ng 

10 o f i ts last PAMA extension whi ch occurred before the 

11 Treaty ' s entry i nto f orce . 

12 And again , I remind the Tribunal--o r I reference 

13 agai n the Tri bunal to the Berkowit z Case where the 

14 Tribunal stated that the Tribunal i tself needs to l ook at 

15 the essence o f the Cl a i mants ' c l aim . It can ' t just accept 

16 how the Claimant has f o rmula ted its clai m. 

17 And i f you could go back one s l ide, please . 

1 8 If you look at Renco I . In Renco I , Renco 

19 stated the essence o f i ts f air- and- equitable- treatment 

20 c l a i m was that i n May 2006, Renco sought an extens i on for 

21 its comma deadl i ne . It sought a f i ve- year extension but 

22 it was only granted an extens i on o f two- and- a - hal f years 

23 which Renco characterized as bei ng draconi an and impos ing 

24 numerous condi t i ons that were onerous conditi ons which 

25 s i gnificantly expanded the costs and the complexi ty o f the 
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1 PAMA obl i gations . That was the four essences o f the 

2 f air- a n d - equi table- treat ment claim . Now, in Renco II , it 

3 seeks t o r eformu lat e t hat clai m by sayin g that t he breach 

4 wh ich actuall y began i n March 2009 when Peru re fused to 

5 recogni ze Re n co ' s r ight unde r the FTA to complete its PAMA 

6 obl i gat ions , i n other words , re f used t o recognize its 

7 r i ght s to get a nother alleged ext e n s i on o f these PAMA 

8 deadlines . 

9 Si milarly, f or i t s expropri a t ion claim, i n 

10 Renco I , Renco s t a t ed that Peru ' s f a i lure to g r a nt Doe Run 

11 Peru a n eff ective exten sion r esu lted in t he expropriat i on 

12 o f Renco ' s invest ments . They are again ref e r e n c ing t he 

13 May 2006 ext e n s i on i n sayi ng that was not an eff ective 

14 exten s i on . They needed twice as long . 

15 An d n ow what do t hey say? They say that the 

16 PAMA deadline expired in Oct ober 2009 , Peru ' s r e f usal t o 

17 grant t he PAMA extension caused DRP to f a l l i nt o 

18 bankruptcy . Both claims are deeply rooted i n and a r e n ot 

19 i ndependently actionable from the May 2006 alleged r e f usal 

20 or the refu sal of t he MEM to g r a n t a n e x tens i on that was 

21 i n Renco ' s mind s u f fi c i ent when, i n May 2006 , t he MEM 

22 stated no , you' re onl y goi ng to get a two- year , ten-month 

23 e x ten s i on . I t never again changed that exten sion . That 

24 was t he cau se , that was the crux o f the 

25 f air- a n d - equi table- treat ment claim o f t he expropri a t ion 
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1 c l a i m. 

2 And now just as in the Corona Materials Case, 

3 what has happened since that time has not changed the 

4 essence of the Claim . Just as i n Corona Material s where 

5 Respondents ' fa i lure to reconsider a refusal to grant a 

6 l i cense was n othing other than an i mplicit confirmation o f 

7 its previ ous decision, here , i t ' s the same thing . The 

8 MEM ' s refusal to grant a further extens i on is no d i fferent 

9 than what happened before and cannot revise a claim that 

10 that existed pri or to the entry into force of the 

1 1 Tribunal . And notabl y , yesterday, Renco simply i gnored 

12 the Corona Materials Case in i ts opening . 

13 Now I 'l l turn t o prescription; and, to begin t o 

1 4 answer the Tr i bunal ' s question of yesterday, there is no 

15 doubt that the prescription peri od is juri sdictional . It 

16 is not a question o f admissibi l i t y . It is a questi on o f 

17 juri sdiction . Thi s i s clear from the Treaty ' s language 

18 itself , parti cul arly the title . 

19 Fi rst, if you look at Arti c l e 1017, which is 

20 enti tled, " consent o f each Party to arbi tration, " i t 

21 states that : "A Party ' s consent to the submission o f a 

22 c l a i m in accordance with this Agreement, which means i n 

23 accordance wi th the requirements in the Agreement ." Then 

24 you have 10 . 18, which i s titled, " the conditi ons a nd 

25 l i mi tations on consent o f each Party ." Again, it says : 
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1 " No claim may be submitted t o arbit ration if more than 

2 three years have elapsed ." That ' s in Paragraph 1 . 

3 Paragraph 2 i s the waiver requirement . Both of those are 

4 conditi ons a nd l imitati ons o n consent to arbitrate whi ch 

5 are inherentl y jurisdictional . 

6 And, indeed, tribunal s uni forml y have recogni zed 

7 that the prescri ption period i s a jurisdictional 

8 requirement . 

9 So , i f you l ook at the Renco I Tribunal , f or 

10 example, there, the Tri bunal began by, again , looki ng at 

11 the title of 10 . 18 which I jus t read and saying that the 

12 t i t l e itsel f makes c l ear because the title is " conditi ons 

13 and limitations on consent of each Party, " and it makes 

14 c l ear that the requirements , both prescription 

15 requirements i n 10 . 18 (1) and the waiver requirement in 

16 10 . 1 8 (2) go to the Tribunal ' s jurisdi cti on . 

17 Si milarly, i n the Corona Materi a l s Case that I 

18 just discussed, that dealt with the prescription period, 

19 that Tribuna l a l so quoting the United State ' s submi ss i on 

20 favorably, sai d that the Claim was t i me- barred and, 

21 therefore , the Tri bunal lacked juri sdiction over the 

22 Cl a i m. 

23 In Gl amis Gold, it ' s a NAFTA Case , that NAFTA 

24 a l so contai ns a three - year prescripti on provision j ust 

25 l i ke this Treaty, and there that Tribunal held that the 
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1 l i mita t ions peri od i n object ion about t he limit at i on s 

2 peri od is a p l ea as to t he j uri sdiction o f the Tr i bunal . 

3 Now , befor e going i n to its a r guments con cer ning 

4 t he suspens i on of t he p r escr iption per iod or abuse with 

5 respect to the p r escript ion period, Renco argued yeste r day 

6 t hat i t s c l a i m was not t ime- barre d becau se i t had 

7 s ubmitt ed its c l a im i n Renco I, and the statute of 

8 l i mita t ions or the prescri p t ion peri od wou l d run from that 

9 date . 

10 An d i t argued her e that our argument, t hat 

11 Peru' s argumen t that it could n ot do so because it never 

12 actually s ubmi tted a c l aim t o arbit r a t ion in Renco I 

13 because that clai m, that Not ice o f Arbitration , was 

14 accompani ed by a de f ective wai ver, they said that that 

15 merges a n d cobbl es toget her Article 10 .1 6 whi ch rel ates t o 

16 t he submi ss i on of a claim to a r bitration and Ar t i c l e 10 . 18 

17 wh ich deals wi t h consent, the prescripti on period a nd the 

18 waiver . 

19 An d Re n co argue d that these are two complet e l y 

20 different i ssues that Peru hasn't c i ted a n y o f t he 

21 a u t hori ty f or t his novel proposition under i n ternation a l 

22 law . The all egedl y novel p r opositi on is that t he Clai m 

23 t hat is submi tted with t he de f ect ive wai ver has not been 

24 s ubmitt ed to arbi t r ation and, therefor e , the p r escript i on 

25 peri o d cannot begin to r un f r om t he Date o f Submi ssion of 
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1 that Noti ce o f Arbitration . But to the contrary , there is 

2 ampl e author i ty that says just that . 

3 So , I would draw the Tribunal's attention t o , 

4 agai n, the Corona Materials Case . There, the Tri bunal 

5 held, and I quote : "A n otice o f arbi trati on that i s 

6 unaccompani ed by a val i d waiver does not constitute a 

7 c l a i m--does n ot constitute a claim--the c l aim wi l l be 

8 considered t o have been submitted on the date o f the val id 

9 waiver ." 

10 Si milarly, the Waste Management I Tribuna l, 

11 another tri bunal operating under the NAFTA, that contains 

12 the same waiver provi s i ons a nd time - bar prescription 

13 peri od, hel d that, in that case , the Claimants ' claim was 

14 d i smissed f or lack o f jurisdicti on because it had 

15 submitted an i mproper defective wai ver, and that owing to 

16 the breach by the Claimant of one of the prerequi s i tes to 

17 submission o f a c l aim that is deemed essential in o rder t o 

1 8 proceed with the submission o f a c l a i m to arbitrati on . In 

19 other words , that the Claim was not submitted t o 

20 arbi trati on because i t was accompanied by a defecti ve 

21 waiver . 

22 And the Renco I Tribunal recognized just as much 

23 when it sai d that the submiss i on o f a defective wai ver 

24 wi l l lead to a clear t i ming issue because if no compl i a nt 

25 waiver is served with a Notice of Arbitration, the 
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1 Tribunal has no a uthori t y because no claim has been 

2 submitted to arbitration . 

3 Yesterday, Renco also argued that this 

4 notwithstandi ng , one ought t o override the express 

5 language o f the Treaty by looking to its purported ob ject 

6 and purpose , whi ch it contended was i n Renco ' s favo r . 

7 And, as I s tated yesterday during my Openi ng, one cannot 

8 overwrite the express l anguage of a Treaty by reference t o 

9 the purported ob ject and purpose . Instead one must 

10 interpret the language in light o f the objec t and purpose . 

11 You don ' t over write the express language with reference t o 

12 a perceived object and purpose . 

13 But, neverthel ess, Renco ' s theory would actuall y 

14 subvert the object and purpose of the Treaty , and i n 

15 particular, the ob jecti ve of both the waiver and the 

16 t i me- bar provi s i ons, and you can come up with any number 

17 o f exampl es , but as jus t one . If you can imagine a 

18 c l a i mant that submits a claim--submits a Noti ce of 

19 Arbi trati on wi th a defective wai ver , one , that perhaps on 

20 its face comports with the language of the Treaty, but 

21 that they don ' t d i scontinue parallel claims in local 

22 court, and then the prescripti on peri o d runs . Thei r claim 

23 is dismissed f o r l ack of jurisdi cti on o r a non- compliant 

24 waiver . They then lose in court . They refile a c l aim i n 

25 arbi trati on wi th a Noti ce of Arbitration with a compl i a nt 
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1 waiver a nd then argue well , they ' re not t i me- barred 

2 because they f i l ed t he i r Not ice o f Arbitration years back, 

3 a nd t he p r escript i on per iod s hou ld run f rom t hat t i me . 

4 You see , t hat ' s subve r ts the object and purpose 

5 o f havi ng the t i me peri od and o f requ iri ng the s ubmiss i on 

6 o f a val i d wai ve r at t he t ime that one submit s a c l aim to 

7 arb i t rati on . 

8 Now , movi ng to Renco ' s t heory o f suspens i on, 

9 Renco argues that Peru ' s stat emen t as wel l as t he Un ited 

10 States ' s s hared agr eemen t which also has been endorsed by 

11 mu ltiple t r i b unals i nc l udi ng but not limited to the 

12 Feldman Tri buna l, t he Corona Materi a l s Tr i bunal , that the 

13 l i mi t a t ions peri od is a clear a nd r i gid requi remen t t hat 

14 is not s ub j ect to any suspen s i on , p r olongation or ot he r 

15 qua l i fi cat i on ; that that i s somehow i nconsist e n t wi t h the 

16 Party ' s Framework Agreemen t . 

17 Now , i n the Par ty ' s Framework Agreemen t , as 

18 Mr . Hami l t on has descri bed, that was a period o f t i me 

19 a f ter Ren co f i led i ts Noti ce of I ntent f or this 

20 arb i t rati on bef o r e it fi led i ts Not i ce o f Arbi t rat i on when 

21 t he Par t i es were i nferring a nd negot i ati ng over a 

22 mu ltitude of i ssues , i n cluding how t o coordina t e the two 

23 c l a i ms , a nd Peru agreed ther e not to r a i se a de f e nse of 

24 statute of l i mitation s fo r t hat peri od o f time duri ng the 

25 negot iati on s . Peru has upheld that Agreement . Ther e is 
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1 no allegati on whatsoever from Renco that i t hasn ' t. And, 

2 indeed, there are n o measures that occurred during that 

3 peri od o f time that f ormed the bas i s for Renco ' s c l aim . 

4 But Peru says, nevertheless, look, Peru, in that 

5 documents , so- call ed suspended the l imitations peri od or 

6 agreed to wai ve its right to put f o r ward a suspens i on 

7 defense, a nd i sn ' t that inconsistent with the not i on that 

8 the time the prescripti on period cannot be suspended? But 

9 there is n o inconsisten cy whatsoever . Because saying that 

10 the limitations provi s i on is a jurisdictional requirement, 

11 that it i s a clear and rigid j urisdictional requirement 

12 that is not s ubject to suspension, s imp l y means that the 

13 Respondent--doesn ' t mean tha t the Respondent cannot waive 

14 its right to make an ob jection . It ' s the same thing f or a 

15 waiver requirement under 10 . 18(2) . That ' s also 

16 juri sdictional. 

17 In both cases, the Tribunal cannot remedy the 

18 issue . The Tribunal cannot remedy a defective waiver . 

19 The Respondent, on the other h a nd, can choose t o a l low the 

20 Cl a imant t o s ubmit a d i fferent waiver and agree that it 

21 wi l l not raise an ob j ection on that bas i s . It coul d 

22 c hoose to do that, just like a respondent could choose not 

23 to raise a l i mitations ob jec tion, but that doesn ' t mean 

24 that the Tribunal can remedy a defective waiver, a nd on 

25 the Respondents ' behalf waive that objection , that 
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1 juri sdictional requirement, no r can i t refuse t o apply the 

2 prescription period when the Respondent has raised an 

3 objecti on to j uri sdicti on on that basis . 

4 And i t ' s for this reason that al l of the 

5 muni cipal bonds that Renco discussed yesterday are simpl y 

6 irrelevant . The Treaty ' s requirement is express, i t ' s a 

7 stri ct requirement , i t ' s not subject t o suspension by the 

8 Tribunal just l i ke the waiver requi rement is not subject 

9 to remedy by the Tribunal . It ' s a condi t i on of 

10 Renco ' s --excuse me , o f Peru ' s consent to arbitrate, and it 

11 can ' t be d i sregarded by importing rul es from other legal 

12 systems . 

13 And i n this regard, yesterday, Renco discussed 

14 the Feldman versus Mexi co Case , whi ch is simply i rrelevant 

15 to these issues . And i f you l ook at that case-- I don ' t 

16 have much time, so I won ' t get i nto detai l , but that case 

17 was deal i ng wi th the issue of estoppel . And in 

18 Paragraph 55, the Tri bunal summarized the Claimants ' 

19 arguments . The Cl aimants ' a rguments there, they said : 

20 " It would be appropri ate in the case if the Respondent 

21 State discourages the Claima nts from fi l ing a lawsuit, and 

22 a c l ear exampl e i s if the defendant expressly agrees not 

23 to raise a defense based on a statute o f l imitati ons o r 

24 makes other representations o f promises or other actions , 

25 then they should be estopped from l ater arguing rai sing an 
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1 objecti on based on a statute of limitati ons ." 

2 Nothi ng l ike that happened here . So, in that 

3 case , the Tri bunal was looking at the issue . They were 

4 sayi ng bas i cal ly the Cl aimants were arguing that it was 

5 enti tled t o some VAT or tax refunds , and they were saying, 

6 wel l, Mexican o ff i cials told us that they were going to 

7 pay us those refunds, and so we hel d o ff filing an 

8 arbi trati on c l a i m, but then they never pai d us , and now we 

9 f i led, and they ' re tel l ing us we are out o f time, and the 

10 Tribunal rejected that . They said it ' s a clear 

11 l i mi tations peri od . The only poss i b l e may be in 

12 extraordi nary c i rcumstances where that wouldn ' t apply 

13 woul d be if you had a f ormal agreement with a government 

14 o ff i cial that was o f a signifi cantl y high level, a nd i t 

15 was formal i zed l ike a settlement agreement, and then they 

16 revoked their word, but nothing like that is that bas i s 

17 here . 

1 8 So , i n short, as Mr . Hami l t on was saying , 

19 d i smissal i s a necessary consequence o f the Treaty and of 

20 Renco ' s conduct a nd not of a ny purported abuse by Peru . 

21 And Mr . Hami l ton has described, and I talked yesterday 

22 about the f act that Renco did not commit any abuse in 

23 Renco I by rai s i ng its waiver ob jecti on , and that the 

24 Tribunal agreed wi th Peru in that regard . 

25 Yesterday, Renco argued that , whi le Peru did not 
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1 abuse its rights according t o the Ren co I Tribunal by 

2 asser ting it wai ver claim, i t found that Peru didn ' t abu se 

3 i n rights i n assert i n g t hat c l a i m, but that ' s not the 

4 issue here . That ' s exactly the issue here . Because 

5 Renco I , they fi led their clai m with a de f ect ive waiver. 

6 We object on the bas i s o f that de f ective waiver . We a r e 

7 f oun d t o have raised t hat ob j ection i n good faith not t o 

8 abuse any righ t , and i n acco r dan ce with t he Treaty ' s 

9 stri ct j urisdi ct i onal requir ement s the Renco I Tribunal 

10 d i smisses the Cl a i m f or lack of j urisdicti on . 

11 Renco then f i l es a new claim here in t h i s 

12 arbitrati on wi t h the complia nt waiver . Pursuant t o a l l 

13 t he aut horities that I j ust d i scussed, o f course , the 

14 s ubmission o f t hat c l a i m t o arbitration dates from t he 

15 date of that Notice o f Arbitra tion that contains the 

1 6 compliant wai ver . It ' s a di r ect conseque nce of the f act 

17 t hat they f i l ed a n on - compliant wai ver early on and t hat 

1 8 t hat clai m had never been submitt ed to arbitr a t ion . It ' s 

19 a direct conseque n ce o f thei r act of submi tting that 

20 de f ective wai ver and a di r ect consequence o f the Renco I' s 

21 d i smissal of that claim and n ot a con sequence o f a n y abu se 

22 by Peru . 

23 Fi nal ly, j ust a few words on t he 

24 deni al - o f-j ustice claim . 

25 First , yesterday, t o c l ear up a f ew things , to 
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1 make clear, Peru i s not saying that Renco should have 

2 brought the deni a l - o f - j us t ice c l aim earl ier , nor i s Pe ru 

3 denying that a denia l-of- j us t i ce c l a i m requi r es the 

4 e xhaust ion o f local remedi es . What Peru i s saying i s that 

5 t he essen ce o f the deni al - of-j us t ice claim is exactly the 

6 same as the Cl a i m t hat i s t ime - barred . And like I sai d i n 

7 re f e r e nce to the Berkowitz Tr i buna l , t h i s Tr ibunal needs 

8 to l ook a t wh at i s t he absen ce of the Cl a i m. 

9 And you can see her e in Renco I the f ormul ati on 

10 o f the e xpropriat i on c l aim was that Peru violat ed the 

11 Treat y because i t direct ly o r indirect ly expr opri ated 

12 Renco ' s i nvestments because it recogn ized the assert ion o f 

13 a n allegedl y basel ess claim by the MEM i n the I NDECOP I 

14 bankr uptcy proceedings . That ' s t he MEM' s credit o f 

15 $1 63 mi l l ion they sai d t hat was r ecogn i zed i n t he 

16 bankr uptcy proceedings and t hat led to the expr opr i ati on . 

1 7 What have t hey done now? They s i mply 

18 re f o r mulat ed that claim i n to a deni a l - o f - j us t ice c l aim by 

19 sayi ng t hat Peru ' s j ud i ciary f a i led to n u l lify t hat 

20 credit . But al l that i s alleged is that the Court fa i led 

21 to reverse the earlier act ion. The r e is no i ndependent 

22 acti on o f the Court that i s actual l y chal l enged . It' s 

23 s i mply t he fa i l ure to reverse what ' s al l eged to have been 

24 a treat y breach, which is time - barred . And as 

25 Mr . Hami l t on noted, Re n co al r eady has f i led a Stat e me nt o f 
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1 Cl a i m that ought to contain a l l o f the facts in support o f 

2 its allegat i on . There is nothing to support a 

3 deni al - o f-justice claim by the Court, so this is 

4 akin- - indeed, akin- - to the Corona Materi a l s Case, where 

5 Respondents ' fa i lure to reconsider, to change the s tatus 

6 quo by revers i ng the denial o f a mi n i ng permit was deemed 

7 insuffici ent to constitute a denial-of- justice c l a i m. 

8 Here, too, the Court ' s simpl e refusal to reverse 

9 the earl i er deci s i ons that had been i n place f or a long 

1 0 t i me to recognize the MEM c redit cannot g i ve rise to an 

1 1 independent deni a l - o f - justice c l aim . 

12 So, thank you for your attention . 

1 3 PRESIDENT SIMMA : Thank you , Ms . Menaker . 

1 4 This brings to an end the Respondents ' rebuttal 

15 c l a i m, and we have now a 30-mi nute break . That means that 

16 we are going to assembl e again at--Marti n, can you hel p 

17 me? 

1 8 SECRETARY DOE: I thi nk it ' s going t o be 23 past 

19 the hour. 

20 PRESIDENT SIMMA : 23 past the hour, right, so 

21 4:23 . 

22 SECRETARY DOE: 4 : 23 in Europe and it wi l l be 

23 10 : 23 for those who are in Eastern t i me. 

24 

25 

PRESIDENT SIMMA : Okay. Thank you . 

(Recess . ) 
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1 PRES I DENT SI MMA : I g i ve the f l oor t o t he 

2 App l i cant f or its Rebut t al St a t e me nt . 

3 Mr . Ke hoe , you ' re goi ng to share wi t h 

4 Mr . Llamzon a nd Mr . Sou le? 

5 MR. KEHOE : Yes . 

6 PRES I DENT SI MMA : You have the f l oor, s i r . 

7 MR. KEHOE : Thank you . We don ' t have a n y 

8 Power Points on . 

9 REBUTTAL ARGUMENT ON TREATY ARBITRATION BY COUNSEL FOR 

10 CLAIMANT 

1 1 MR. KEHOE : Counsel from Peru quoted t h i s 

12 morn ing from a document fi led by p l a i n t i ff s -- i n the St . 

13 Loui s lit i gat i on where t hose plai ntiffs accused the 

14 Cl a i ma nts i n thi s case o f havi ng poll uted La Or oya . It 

15 s hou ld go wi t hout saying t hat man y Ameri cans i n Amer ica 

16 f i le lawsui t s t hat are baseless , hopi ng to get pot e n t i a l ly 

17 a sympathet i c J ury t hat wi ll awar d them money , a nd 

18 Ameri can lawyers who represen t these peop l e wor k on 

19 cont i ngen cy f ees a nd o ft e n t imes get a b i g per centage of an 

20 u l t i ma t e ve r d i ct even i f t hat ver d i ct is potent iall y 

21 un j ust . 

22 And i t a l so s hould be noted t hat Per u is not in 

23 t hat lawsui t, but, Peru , o f course , as a sovereign, has 

24 sover e i gn i mmu n i t y to part ici pate i n lawsu its unl ess , o f 

25 course , they agree to do so , whi ch we argue i n t his case 
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1 t hey d i d agr ee to do so unde r the St ock Purchase 

2 Agreement , a nd that' s part of our claim, and we repeatedly 

3 asked Peru t o join t he lawsuit a nd defend and indemni f y 

4 t he Claimants i n this case against the al l egation s becau se 

5 Peru a nd Act i vos Mineros are actual ly l i able f or the 

6 u l t i ma t e Award o r j ury ver dict o r sett lement , and that 

7 issue , o f cou rse , is f o r another day becau se they re fuse 

8 to j oin the l awsui t . 

9 Second l y , at Slides 4 through 6 , Per u c l a i ms 

10 t hat i t rai sed, c l aims qui te emot ionally that t hey r a i sed 

11 t he wai ver i ssue earl y and t hat we ' r e mi srepr esenti ng the 

12 f acts when we say t hey didn ' t . To believe that, you wou ld 

13 need to disbel ieve t he Arbitra t i on Tribunal i n Renco I 

14 because , as I s howed you yes t e r day--a nd it ' s Exhi b i t R- 8 

15 i n thei r award-- I showed you yest erday at Sl i des 35 

16 t h rough 40 a n umber o f quotes from that Tribunal , a nd I 

17 ask you to p l ease r ead t hat award, if you would . 

18 And especial ly a t Sli de 37 where that Tr i bunal , 

1 9 a nd I ' m goi ng to read i t : " Yet Ren co ' s compliance with 

20 t he fo rmal a nd materi a l requirements o f Article 10 . 18 was 

21 not put i n i ssue unt i l Per u f i led i t s noti f icat ion o f 

22 Prel imi nar y Objection s on Ma r ch 21st, 2014 , nearl y t hree 

23 years a f ter Renco had submitted its clai m to a r b i t rati on ." 

24 What I found confusing about t he argume nt t h i s 

25 morn ing i s that when argui ng that the noti ce of the 
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1 de f ecti ve wai ver was t i mely, the coun sel showed you on 

2 Sl ide 6--

3 (Audi o drop . ) 

4 PRES I DENT SI MMA : The r e was a problem with 

5 under s t a nd i ng , but wh y don 't you continue . Maybe it was 

6 j ust an i ns t a n t . 

7 MR . KEHOE : Okay . Sor ry . 

8 PRES I DENT SI MMA : Can you speak? 

9 MR . KEHOE : I can . 

10 PRES I DENT SI MMA : It ' s fi ne . 

11 MR . KEHOE : Okay . No-- I guess what I ' m saying 

12 is that I was conf used by the argument thi s mor n i ng t hat 

13 it was t i mely because on Slide 6 , the PowerPoint that was 

14 present ed today , you saw language whi ch , wher e it said 

15 Renco has p r esented an invalid waiver i n this proceedi ng 

16 because it does not con fo r m with t he language r equired by 

17 t he Treaty , a nd that ' s r ight . But the date on t hat , on 

18 Sl ide 6 and accura t e l y is Mar ch 14-- I mean March 2014 . 

19 That ' s t he date that I j ust r ead to you f rom where t he 

20 Tribunal said t hat ' s t he fi r st time that this was put i n 

21 issue . So , i t seems based on the a r gument that we hear d 

22 t h is morn i ng , Pe ru finally agrees that the f irst time it 

23 p u t t his issue i n play was in Mar c h 2014 . 

24 And then on Sl ide 7 - - I j us t wan t to make sure 

25 t hat you ' r e n ot confused by the advocacy and the dat es . 
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1 On Slide 7 , t here are f ive o ther examples o f very clear 

2 re f e r ence to the waiver- - t he reservation o f r ights with 

3 t he waiver, but that ' s Apr il of 2014 and October o f 2014 . 

4 They ' re all a f te r March of 2014 . 

5 So , i t seems now that we ' re in agreement that 

6 t he fi r st time they actually clearl y vocal ized t h is was 

7 a f ter March o f 2014 . I ' m just perplexed as t o how t hat 

8 f act that we hear d t h is morning suppor ts the Respondents ' 

9 argument that it raised i t earli er . It d i dn ' t . 

10 Th ird i s t he abuse- o f - rights argument . Per u 

11 argues t hat t here cou ld be no abuse of rights here because 

12 t he Tribunal did not f i nd an abuse o f r i ghts in Ren co I , 

1 3 a nd t hey say that we argue t hat ' s not t he point, a nd they 

14 said, yes , it is the point . No , it ' s not the poi nt . It 

15 sort of misstates our a r gument , and I woul d like t o make 

16 it clear . The Tri buna l in Ren co I was very disturbed by 

17 t he conduct o f Peru i n waiting so l ong . The issue in that 

18 case was the stat u t e o f limit a t i ons . 

19 And we wer e wor ried about wi t hdrawing a nd 

20 delet ing the l a nguage i n t he wai ver even though we t hought 

21 it was superfl uous because we wer e a fra i d that Pe r u woul d 

22 t he n turn a r ound and say , "All right, now this case is 

23 over , we don ' t agree you can del ete i t ." We disagree , and 

24 we don ' t agr ee . So we said, "Well , darn, we ' re wil ling t o 

25 do i t, it ' s superfluous , we don ' t need i t , we don ' t want 
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1 it now . Now, three years after we f i led our Memo r i al 

2 you ' re f i nall y tel ling us you have a probl em with i t, a nd 

3 they woul dn ' t agree ." And so, we had no choice but to l et 

4 the Tribunal rul e on whether i t made the entire wai ver 

5 defective . One Member o f the Tribunal thought that we 

6 should be all owed t o c ure and, frankl y, so do we . I mean, 

7 it was a unique case , the firs t o f its kind, but we d i dn ' t 

8 have to go there; right? We offered t o delete it , and 

9 Peru said " no ." 

10 So , that ' s the context, and then we wound up 

11 los i ng , and n ow Peru is asserting a l imi tations defense . 

12 But we d i scussed this with the Renco I Tri bunal, a nd thi s 

13 t i es back to the comment yesterday . So , counsel yesterday 

14 morning sai d i n the opening : There i s no suggest i on here 

15 that Renco ' s reservation in its wai ver was inadvertent . 

16 In f act, Renco knew that it was unacceptable and insis ted 

17 to maintain the waiver that was non - complaint, and I sai d 

1 8 that ' s inaccurate . We o ffered to del ete i t . I didn't 

19 imagine anyone would say tha t, so l et me come back in 

20 rebuttal a nd put the record straight, to l et me do that . 

21 In a hearing with the Renco I Tri bunal, I was at 

22 a procedural heari ng ; Peru was sayi ng they must have some 

23 u l terior moti ve for keeping that u l terior language , and so 

24 I said, now i n rebuttal but I wi ll respond very b r i efl y t o 

25 the point that I heard this morning , whi c h was that if the 
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1 " reservation o f r i ghts " language d i dn ' t serve any more 

2 t h a n the Treaty a l r eady p r ovided, why isn ' t Renco j ust 

3 stri k i n g it ? I mean , why hang on to somethin g so tightl y . 

4 So , I sai d , t he answe r t o that quest ion l i es in 

5 t he fact that Pe ru has n ot r a i sed thi s f ormal de f ect i ssue 

6 un t i l lon g a f ter Procedural Order Number 1 . And when we 

7 received the i r 1024 submission , whi ch was the March 2014 

8 s ubmission that I j ust me ntioned, we had n o idea that they 

9 objected t o t h is f ormal de f ect unt i l t hen , which was j us t 

10 recently . We d i d under stand that they obj ect ed to t he 

11 local bankruptcy p r oceedings wher e Doe Run was defendi ng 

12 itself , but we had no i dea t hat t hey wou ld take i ssue wi t h 

13 t he r eser vat i on o f r i ght s that we thi n k t he Treaty al l ows 

1 4 a n yway . I t ' s s uperfl uous . I t ' s s uperfl uous language ; 

15 t hat ' s what we wer e saying . 

16 So , i f we coul d "with assura nce stri ke the 

17 language n ow with assur ance that Pe ru woul d n ot then b r i n g 

18 a nother clai m s u ch t hat we ' r e n ow i n breach o f t he statute 

1 9 o f l imi tat i on s , we woul d str i ke it . It is super f l uous , so 

20 it ' s wr on g fo r Pe r u to argue that because we ' re h a ngin g on 

21 to someth i n g we must have a n u lteri o r moti ve , and i t mus t 

22 mean some thing when we ' r e tell ing you it doesn ' t . But as 

23 I say , i f Pe ru wou l d commit n o harm n o f ou l , no s t a t ute o f 

24 l i mi t a t ions i ssue , we would g l adly str i ke it ." 

25 So , that ' s on t he r ecor d on t he Tran scri pt i n 
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1 Renco I . It was a hearing o n the -- I need my glasses . I 

2 can ' t see the dat e . Oh , her e , Friday, June 12 , 2020 . 

3 And so , that b r i ngs me t o what I showed you on 

4 Sl ide 39 yesterday, when t he Tri buna l i n Renco , when 

5 renderi ng i t s Award sai d : "Whil e thi s Tr i bunal cannot 

6 prevent Peru f rom exercis i ng i n t he f uture what i t t hen 

7 considers to be i ts l egal right, t he Tri bunal can a nd does 

8 admon ish Pe ru to bear i n mind that if t he scenari o shoul d 

9 r i se , Ren co ' s s ubmission t hat Pe r u ' s conduct with respect 

10 to i t s lat e rais ing o f t he wai ver obj ection const i tutes an 

1 1 abuse o f r i gh t . Keep that i n mi nd . I n t he . . unani mous v i ew 

12 o f this Tri buna l, j usti ce woul d be ser ved i f Peru accepted 

13 t hat this t i me s t opped r unning f or the purposes of Art i cle 

14 10 . 1 8 when Renco f iled its Ame nded Not ice o f Ar b i t rati on 

15 on August 9 , 2 0 11 . " 

1 6 So , that ' s the point we ' re maki ng . And then 

1 7 secondly , l et me go on . I t ' s Sl ide 40 . And when the 

1 8 Tribunal sai d agai n : " I n reachi ng this conclusion, t he 

19 Tribunal does not wish t o rule out the possibility t hat an 

20 abuse o f r i gh ts mi ght be found to exi st . I f Peru were to 

21 argue i n a n y f uture proceeding that Renco ' s claims were 

22 now t ime- bar red under 10 . 18 , to date Peru has su f fe r ed no 

23 mater ial prejud i ce as a result of the reservation of 

24 r i ght s waiver . However , Ren co woul d suffer mat eri al 

25 pre j udi ce i f Peru were t o clai m in a subsequent 
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1 arb i t rati on t hat Renco ' s claims are n ow t i me- barred under 

2 Arti cle 10 . 18 ." 

3 So , those are t he fact s . That ' s the way this 

4 p l ayed out . I t was rai sed late . We o ffered to del ete i t . 

5 Peru rejected it . The y ' re t he ones that caused the delay 

6 b y raisin g the wai ver question so l ate . We easi l y cou ld 

7 have fi xed i t wi thin t he limitation s period . We had 

8 p l e nty o f t i me be f ore that i n the case , but t hey d i dn ' t . 

9 An d f i fth , and final point f or me be f ore I hand 

10 it over --a n d I' m not s ure who i s going ne x t -- I t hink i t ' s 

11 Mr . Llamzon--is t o t he quest ion o f whether the l i mi t at i on s 

12 issue i s one o f admiss i bilit y or j uri sdi ction . So , two 

13 parts t o this a n swer . 

14 The f irst is , we beli eve the better view i s that 

15 t he prescr i pt i on theory should be t r eated as one o f 

16 admi ssibi l i ty ; a nd i f I may, the reason we believe t h i s is 

17 t hat the question o f admissibi l i t y i s t hat i n 

18 i n ter nati on a l law in p a r t i cular and i n the p r acti ce o f the 

19 ICJ, many i nvestmen t tribunals hold that the t r adi tion a l 

20 d i stincti on i s that an ob j ect i on to j uri sdict ion concerns 

21 t he aut hor i ty a n d t he power o f a tri bunal to deci de a case 

22 be f o r e it , whereas a n object ion t o admiss i bilit y concerns 

23 a defect i n a par ticu lar claim, so that is our pos i t ion . 

24 Bu t at t he same t i me we a r e aware that both t he Un i t ed 

25 States a n d Peru have take n t he pos i t i on t hat i t' s 
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1 j u r i sdi ct i ona l , a nd , o f cour s e, we he ard the presentat i on 

2 t h is morning where some t r ibuna l s have f ound that 

3 p r escri pt i on i s jurisd i cti ona l. 

4 And on that poi nt I wou l d l i ke to note that 

5 Renco ' s de f e n se t o t he Treat y ' s t h r ee- year p r escrip t ion 

6 peri o d appl i es equal l y , whet he r i t ' s an objecti on on 

7 admi ssibi l i ty--whet her i t ' s a n admi ss i b i l i ty issue or a 

8 j u r i s dict i ona l questi on, and the reason is twofol d : 

9 Fi r st , under Ar t i cle 26 o f the Vi enna 

10 Convent ion, Part i es are bound t o act i n good f aith in 

11 e xe r cising thei r t r eaty r i ght s a nd the perfo rmance o f 

12 t he i r r espect i ve obl i gat ions under a t reaty . And because 

13 t h is Arbi trat i on Agreement a r i ses a nd deri ves from a 

14 t r eat y , the Part i es must, unde r Art i cle 26 of t he Vi e nna 

15 Convent ion, e xe r c i se t hei r rights i n good f a i th . The 

16 p r i n ciple of good fa i t h p r ecludes a n abu se of r ights a nd 

17 p r ocess , a nd i t p r ecl udes conduct that l acks candor to the 

18 mater ial advantage o f one Par ty or t o t he mat e r ial 

19 d i sadvantage o f a nothe r part y . Such conduct is not on l y 

20 s hame f ul , i t undermi nes the legi t imacy o f the arbi t r a l 

21 p r ocess . As I sai d , I had t wo points . That ' s t he fi r st . 

22 The second i s , t r ibuna l s f o r over a hundr ed 

23 year s have appl i ed t he pri nci ple o f good f ai t h to j ust ify 

24 a t ribunal ' s j urisdicti on . The r e a r e c i rcumstances i n 

25 d omesti c r eal ms in d i fferent s i tuat i on s where a court may 
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1 f i nd differen tly, but i n t he i nternationa l a rbitration 

2 real m, f o r a h undred years , that has been the case . They 

3 have appl ied the p r i nc i ples o f good f aith to f ind 

4 j u r i sdi ction . And t h is , o f course , ties to t he a r guments 

5 t hat I made yesterday . 

6 We see this most recently in t he case o f Chevr on 

7 versus Ecuador wher e t he Tribunal s t a t ed : "The Tri buna l 

8 has t a ke n f ully into account that the principle of good 

9 f aith may be more cau t i ously applied t o j ustify a 

10 tribunal ' s jurisdi cti on as compar ed to other 

11 non- j u r isdi ct i ona l issues . Never t he l ess , there i s no 

12 reason wh y the same pri nci ple o f good f aith shoul d not 

13 appl y t o juri sdi ction (or admi ssibi l i t y) as well as to the 

1 4 meri t s . I t d i d so i n the Kunkle arbi t rati on deci ded 

15 a l most a cen t ury ago , " and t hat Tri buna l was compr i sed of 

1 6 t he lat e Johnny Veeder , Pr ofessor Vaughan Lowe a nd , o f 

17 course , Professor Na6n . And wi th that, I will--unl ess you 

18 have any questions -- I 'l l hand the f loor over to my 

19 col l eague . 

20 PRES I DENT SI MMA : I don ' t have a n y quest i on s or 

21 request f or q uest i ons . 

22 ARBITRATOR THOMAS : I do . 

23 PRES I DENT SI MMA : Please go ahead . 

24 ARBITRATOR THOMAS : Mr . Kehoe , may I j us t ask 

25 you one quest i on of clar ificat i on, a nd i t deal t wi th the 
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1 question--I think I the way I made a note o f it, I won ' t 

2 f ol l ow the Transcript, but you said that the objection i s 

3 to the f o rma l nature o f the waiver was something whic h 

4 arose later on, a nd you then went on t o say somethi ng l i ke 

5 we did understand that they had probl ems with the--

6 (Overlapping proceedi ngs . ) 

7 MR . KEHOE : Yes . 

8 ARBITRATOR THOMAS : --subsequent proceedings . 

9 MR . KEHOE : Yes . 

10 ARBITRATOR THOMAS : Could you j ust explain to me 

11 what was the nature o f the objection t o the ongoi ng 

12 bankruptcy proceedings? 

13 MR . KEHOE : I ' m glad you as ked you . You know, 

14 in the interest o f t i me I didn ' t want to get into i t, but 

15 I ' m glad you as ked it . 

16 So , you heard from Mr . Llamzon yesterday that 

17 MEM, the MEM credi t --that Doe Run Peru went into 

18 bankruptcy a nd that the Government asserted a credi t f or 

19 the cost o f $163 mil l ion t o complete the final PAMA 

20 project and then asserted a credit in the bankruptcy and 

21 took it ove r . It ' s part o f our denial - o f - justice clai m. 

22 Doe Run Peru was defending itsel f as a debtor in the 

23 bankruptcy, and Peru was sendi ng us messages , letters, 

24 sayi ng you ' re v i o l ati ng the waiver provi s i oning because 

25 Doe Run Peru i s engaging in l i t i gation outside the 
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1 arbi trati on process , and our positi on was Doe Run Peru i s 

2 enti t led t o defend itself as a debtor in bankruptcy, and 

3 that doesn ' t violate the waiver, so i t had nothing t o do 

4 wi th the written aspect of t he waiver . It was the 

5 acti on--you know, we need two p i eces; you need a valid 

6 written wai ver, a nd then you need to compl y with the 

7 waiver . 

8 So , we had no idea that there was any question 

9 about--every time they said "wai ver, " they were tal king 

1 0 about the bankruptcy . It wasn ' t unti l March that they 

11 f i nally sai d , now we ' re talking about - - they never said we 

12 had t wo wai ver objections , both a f ormal defect and your 

13 acti on . And so that ' s where the confu s i on was . When they 

14 said the word "wai ver" early on , it was a l l in the context 

15 o f Doe Run Peru defendi ng itself as a debtor in 

16 bankruptcy. And we sti ll don ' t thi nk that . You may need 

17 to deal with i t, but we don ' t think that's a viol ation of 

18 the waiver. You can ' t hamstri ng a third part y from 

19 defending i t sel f . 

20 PRESIDENT SIMMA : Thank you , Mr . Kehoe . 

21 You may pass the baton on t o - -is it Mr . Ll amzon? 

22 MR . KEHOE : I think i t ' s Mr. Ll amzon, yes . 

23 PRESIDENT SIMMA : Thank you . 

24 MR . LLAMZON : Thank you, Mr. President and 

25 Members of the Tri bunal. 
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1 So , I wi l l be discuss ing the retroactivi t y 

2 prin ciple agai n . 

3 The discu ss i on so far unde r r etroact ivity r eall y 

4 f eel s , at l east t o me , like t wo shi ps passing in the 

5 n i ght . Both sides are supposedl y applyi ng Ar ticl e 10 . 1 . 3 

6 o f the Treat y , but ou r int e r pretati on s are e ntirely 

7 d i fferent . 

8 So , Peru seems to t a ke a positi on that once a 

9 d i spute cou ld be i den t i fied pre- February 1, 2009 , the 

10 non- r e t roact i vity pri nciple woul d apply t he capture even 

11 post the 2009 breaches , Fe bruar y 2009 breaches , because 

12 t he subseque n t acts were r oot ed in or cannot be decided 

13 i ndependently o f these pri o r acts . An d we say t hat t hat 

14 i n ter p r etat i on wou ld be e nti r ely i n con s i stent with t he 

15 " cont i n u i ng breach " doct r i ne i n Art i cle 10 . 1 . 3 a n d in 

16 c u stomary i n ternation a l law because acts that wou ld have 

17 been a b reach t hat continue whe n t he Treaty i s e f fect i ve 

18 do not v i o l ate n on - retroactivi t y . They would have not 

19 ceased to exi st in t he wor ds of Art i cle 10 . 1 . 3 . 

20 But I though t our col leagues actually on the 

21 other side gave a very helpful i llustr ation o f our 

22 d i fferences by u s i n g t he Cor on a Material s case both 

23 yesterday a nd t his morn ing . So , i f you have a c l a i m 

24 t hat ' s based on a den ial o f a l i cen se , you cannot make 

25 t hat clai m pass the n on - retr oactivi t y test by ma king the 
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1 same request again a n d asking fo r reconsideration; and 

2 t here t hey made their Request fo r Reconsideration be f o r e 

3 t h e Treaty t ook e f fect , and the Stat e d i d not r espond , and 

4 t h e n they clai med- - t h e Inves t o r claimed t here t hat t he 

5 non- r esponse a f ter t h e Treat y t ook e f fect was a b r each . 

6 So , you can' t manu facture a c l a im that meets the 

7 non- r e t roactivity r equirement in t hat way . We agr ee . You 

8 kn ow, as with everyth i n g , the continuing breach doct r ine 

9 is sub j ect t o a n abuse ; an abu se o f righ ts is poss i ble . 

1 0 But that ' s really not our case here . It ' s not 

1 1 even close , actu a l ly . We have three claims , and I 

1 2 d i scussed them yest erday , but in t h e interest o f time , 

1 3 let ' s t ake Ren co ' s fi rs t claim because Peru seems to 

1 4 consider this firs t claim to be t he worst violator o f the 

1 5 non- r e t roactivity r u l e and t he set o f f acts from wh ich 

1 6 everythin g e l se stems , accor d ing to them . 

1 7 An d so , l et ' s assume a l so that Berkowitz i s 

1 8 r i ght, because Berkowit z is the other key case . An d I 

1 9 woul d commend you t o read that case very closely , and 

20 t here t hey say l et ' s assume that Be r kowi tz is r ight . We 

21 mu st identi fy i n dependently actionabl e f acts , acts and 

22 s i t uation s a f ter Februar y 1 , 2009 , b ut to be even more 

23 precise , the test in Ber kowi t z --and you fi nd this in 

24 Paragraph 237 o f the I nte r im Awar d--i s , a n d I quot e : " Can 

25 t hat alleged breach be evaluated on the merits without 
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1 requ iring a f i ndin g goi ng to the lawfulness o f pre- Treaty 

2 conduct . Okay . 

3 So , the questi on unde r Berkowitz is : Can 

4 Renco ' s f a ir- and- equi table - treatment claim be evaluated on 

5 t he mer its wi thout requ iring a f indin g about the 

6 lawf ulness o f conduct be f ore Febr uar y 2009? So , Per u 

7 a l leges that the r e are n o such acts , but the real ity i s 

8 actually the opposite . The source o f a l l our claims a r e 

9 acts Peru committ ed a f ter Februar y lst, 2009 . 

10 An d as I discu ssed yesterday, our 

11 f air- and- equi table- treat ment claim is based on a n 

12 e x tension righ t that we say was un f a irly denied . Now , 

13 t h is extension right is di f ferent than the extension we 

14 sought i n May 2006 . That ext ension was sought f o r 

15 mu ltiple PAMA pro j ects , not just t he 16th PAMA, all but 

16 one o f wh ich were subsequent ly complet ed i n t he 

17 i n ter veni ng years , a n d t hen the Global Fi nancial Cris i s 

18 occurred i n l ate 2008 . 

19 An d so , the request that we made in March Sth, 

20 2009 , was a very different r equest from t he one that was 

21 made in 2006 . Th i s 2009 r equest cover ed only one p r o j ect 

22 because Ren co had comp l eted a l l t he ot hers . And mo r e 

23 impor tantly, i ts bas i s was di f fe r e nt; it ' s based on t he 

24 ongoing Global Fi nancial Cris i s . 

25 So , the r e ' s a fundamental d i f f erence between 
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1 Coron a Ma t e r i als a n d t h is case . An d Renco ' s request i n 

2 March 2009 was not s i mply seeking a reconsiderati on o f i t s 

3 2006 request. 

4 Now , but even mo r e impor tantly--and I real ly 

5 must emphas ize thi s --t hat Ma r ch r equest a n d den ial is just 

6 one fact , o kay? The f air- a n d - equitable- treatment clai m is 

7 based on ma n y other f act s all o f which unquestionably 

8 postdat e February 2009 and can be a n independen t source o f 

9 breach . Now , t here was a pa t tern of conduct afte r 

10 March 10 , 2009 , independently act ionable conduct , so that 

11 one can make an evaluation of the merits o f t hose clai ms 

12 wi t hout needi n g t o deter mi ne the lawf ulness o f a n y 

13 pre- February l st , 2009 , conduct, which i s really what 

14 Berkowi t z i s al l abou t . 

15 You have a draft MOU that was negoti a t ed between 

16 DRP and Peru on Mar c h 27 , 2009 , whe r e a compr omise was 

17 stru ck i nvolvi ng the capit ali zation of DRP ' s debt i n 

1 8 return f o r a n e xte n s i on . I n f act, in Apri l 2009 , DRP a n d 

19 t he Governmen t he l d a p r ess conference announcing that the 

20 solut ion had been r eached, but u lti mat e l y the MOU was n ot 

21 s i gned . 

22 An d then, i n July 2009 , Peru appoint ed a 

23 Technical Commiss i on t hat concluded that a 20 - month 

24 e x ten s i on was needed to complet e t he plant plus t i me to 

25 secure f i n a n c i ng . 
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1 And then, cruci ally , in September of 2009 , 

2 Peru ' s Cong r ess passed a law g r a n t i ng DRP an extension of 

3 13 mont hs to compl ete the 15th PAMA Pro j ect . But i n 

4 October 2009 , it i n tervened agai n . It passed impleme nti ng 

5 regu lat ions t hat undermined the new l aw , f or exampl e , by 

6 requ iri ng DRP to pay 100 per cen t o f i t s gross 

7 proceeds--s orry--no t pro fi ts , but g r oss proceeds--into a 

8 trust t o be u sed t o f und t he c omplet i o n o f the Pro j ect , 

9 wh ich i s a n ou trageou s r equi r emen t . That made complet i on 

10 o f the 16th pro j ect i mpo ssible . 

1 1 So , i t ' s a series o f act s , acts that t aken 

12 e i t her i nd i v i duall y and especi a l ly collectively we say 

13 amount to a v i o l ation of t he f a i r - a nd - equi table - t r eatment 

14 standar d o f t he Treaty . And these fall wi thi n t he 

15 i ndependently act i o nab l e standard of Berkowit z . They do 

16 not r equi r e t he Tribunal t o ma ke a f i nd i ng go i ng t o t he 

17 lawf ulness o f Pe ru ' s pre - February l st , 2009 condu ct . And 

18 so even assumi ng that Berkowitz is e nt irel y cor rect , a nd 

19 you have valued our claims o n that basis , we wo u l d sti l l 

20 meet the threshold eas i ly . 

21 And with t hat , I pass the bat on on t o my 

22 col l eague Cedric So u l e . 

23 PRES I DENT SI MMA : Than k you , Mr . Llamz on . 

24 And the f loor is now fo r Mr . Soul e . 

25 MR. SOULE : Thank you , Mr . President . Can you 
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1 hear me? 

2 PRES I DENT SI MMA : Yes , fi ne . 

3 MR. SOULE : Thank you, Mr . President, Members of 

4 t he Tri bunal . 

5 I ' m goi ng to addr ess again our last point, which 

6 is that Peru hasn ' t i nvoked the expedited review mechan i sm 

7 under Article 10 . 20 . 5 . 

8 It ' s remar kabl e t hat, i n i t s present a t ion t oday, 

9 Peru woul d accuse Renco of seeki ng that Peru not be heard 

10 whe n, i n fact , Peru has been hear d . We ' ve hear d their 

11 objecti on s . We ' r e at a hear i ng , so this i s not about 

12 prevent i ng Peru from being hear d . Th is was about 

13 complyi ng wi t h the treat y requirements , wh ich Peru says it 

14 attaches great i mportan ce to . 

15 I t ' s a l so remar kable that Pe r u t h is morning 

16 woul d have been outraged by what we said yest e r day , which 

17 is simply that p r ocedural consul t at i on s do not d i splace 

18 t he t reaty r equi r e me nts . The c l ear t r eaty requirements 

19 t hat to i nvoke the expedit ed review p r ocedure you need to 

20 state and plead your ob j ection . 

21 And i t i s remar kable stil l that , in thei r 

22 rebuttal , i n the i r Sl ide 10 , Peru doesn ' t even state 

23 Arti cle 10 . 5 i n f u ll . They cut it t o s u it their own 

24 argume n t . Article 10 . 20 . 5 says t hat t he Responden t must 

25 make a n obj ection and reques t that that objection be 
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1 deci ded under the expedited revi ew procedure , and Peru has 

2 not done that . In fact , you wil l note they haven ' t 

3 responded to our characterization of their December 3 

4 letter as not even havi n g stated what thei r objecti on was , 

5 let alone pleaded it . 

6 I would just refer you t o a few o f the Legal 

7 Authoriti es that Peru has cited on this issue . They cited 

8 to RLA- 14 , whi c h i s Kenneth Vandevelde's treatise on U. S . 

9 Internati on a l Investment Agreements . He says that t o 

10 invoke this expedi ted review procedure, the Respondent has 

11 to raise a n objection . It hasn ' t rai sed an ob jecti on in 

12 thei r December 3 , 2019, letter . 

13 They c i te to another article , RLA- 15 , by a 

14 f ormer ICSID counsel, Seni o r Counsel . He says that 

15 Respondent has to make an appl icati on , uses the word 

16 " application ." They haven't made an appl i cation . They 

17 haven't s tated what the object i on was . They just said we 

18 have an objection, we will plead it l ater . That ' s not 

19 what the standard requi res . 

20 And then they accuse us o f "misusing"--those are 

21 thei r words--RDC versus Guatemal a , a nd that's RLA- 12 . We 

22 invi te you , Members o f the Tri bunal, t o look at RLA- 12 . 

23 It's a letter that sets out c l early what the object i on i s . 

24 It cites t o case l aw . And it was sufficientl y c l ear and 

25 wel l-arti culated that the Clai mant in that case was then 
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1 able to respond, which was not the case here because Peru 

2 has t o f i le thei r actual ob jecti on 17 days later on 

3 December 20th, way past the 45 - day deadl ine . 

4 So , f or those reasons we bel ieve that Peru has 

5 not invoked the expedited revi ew procedure . Mr . Hami l t on 

6 this morning sai d that this was not the t i me f or the 

7 Tribunal t o rewrite the Trea ty o r to bend the rul es . 

8 Indeed, i t would be a significa nt departure from 

9 Respondents ' State practice a nd from everything that has 

10 happened on a l l o f these cases f or this Tribunal t o a l low 

11 Peru to i nvoke the expedited review procedure on the basis 

12 o f their vague December 3 noti ce . 

13 And with that, I pass i t back to my col l eague , 

14 Mr . Kehoe , t o conclude our rebuttal. 

15 PRESIDENT SIMMA : Thank you , Mr . Soule . 

16 Mr . Kehoe? 

17 MR . KEHOE : Thank you , Mr . President . 

18 I do not have any comments other than just a 

19 parting sin ce I menti oned the name o f the Tribunal and 

20 it ' s not c l ear to me how well you can a l l see the slides 

21 when they ' re presented, but o f course , I ' m sure you know 

22 the Tribunal i n Renco I was comprised o f Yves Forti er, 

23 Toby Landau , and Michael Moser as the Chai r . I jus t want 

24 to mention that . 

25 And with that, we finish our rebuttal . 
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1 PRES I DENT SI MMA : Thank you , Mr . Kehoe , so t he 

2 Cl a i mant has f i nished its rebuttal , and we , wi t hout 

3 further ado , are supposed to g i ve the floor t o Respondent 

4 wi t h regar d to the b ifurcation matter . 

5 But be f ore I do so , l et me ask Marti n how we 

6 stand with r egard t o t i me spent. 

7 SECRETARY DOE: Sur e . I can mention t he 

8 Cl a i mant has u sed 2 hours and 6 minutes i n total up unti l 

9 t h is point, a nd the Respondent has used 2 hours and 2 1 

10 mi nutes i n t otal up until this point. Working backwards , 

11 t hat woul d be 39 minutes left fo r the Respondent a nd 54 

12 mi nutes l e ft f or the Cl aimant. 

13 PRES I DENT SI MMA : Thank you . 

14 So , the f loor goes t o the Respondent for its 

15 Open ing St a t ement. 

16 Mr . Hamilton ? 

1 7 MR . HAMI LTON : Okay , ver y well . Shall I 

18 proceed, Mr . Pres i dent? 

1 9 PRES I DENT SI MMA : Please . Go ahead, sir . 

20 OPENI NG STATEMENT ON CONTRACT ARBI TRAT I ON BY COUNSEL FOR 

21 RESPONDENTS 

22 MR . HAMILTON : Thank you very much , Members of 

23 t he Tribunal . 

24 Mr . Pres i den t , I will j ust take 30 seconds i f I 

25 mi ght, t here was a quest ion from t he Tribunal r e l ated t o 
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1 t he t reaty i ssue that we had not heard be f ore , a n d I wi l l 

2 s i mply say that we e ncourage the Tr i bunal to take a look 

3 at the ma t e r i al v i olati on of the wai ver p rovi sion that 

4 Mr . Thomas apparent l y has p icked up on because it does , 

5 i ndeed, as Mr . Ke hoe admit ted, f orm part o f t heir 

6 deni al - o f - j ustice issue . And in a n y event , t he record i s 

7 qu ite clear t hat Peru more t han sat i sfied its obl i gati on s 

8 b y timel y f laggi ng t he wai ve r i ssue , and please d i s r egard 

9 t he (soun d interfer e nce) from my counterpart regar ding the 

10 f actual record . 

11 We n ow turn to the Con t r act Case . Pa r a l lel to 

12 t he Treaty Case i s t he Con t r act Case brought b y the Renco 

13 group and Doe Run Resources agai nst the Republic o f Pe ru 

14 a n d Act ivos Mi ne r os , a State e ntity f ormerly kn own as 

15 Centr omin . Members o f t he Tr i b una l, as I stated at t he 

16 outset , on the fi rst heari ng date , i t is i n t he h a nds o f 

17 t h is Tribun a l r i ght n ow to determi ne how the t r eaty a n d 

18 contr act c l a i ms wi ll go f orward in this case . An d , i n 

19 both cases , i t ' s clear t hat the ob j ect ive o f Renco is t o 

20 drag them out i n a n i nappr opr i ate manner to avoid core 

21 issues f rom bein g t imel y hear d , t he exact same approach 

22 t he y took by trying to defer the wai ver issue in the 

23 previous case because they wished to avoid their days o f 

24 reckoni ng while they wait to see what happens with t he 

25 Mi ssour i l i t i gat i on and use you as a mere f all - back p l a n , 
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1 Members of the Tri bunal. It ' s not acceptable as a treaty 

2 case , and i t ' s not acceptable in the Contrac t Case . 

3 Next s l ide . 

4 Members of the Tribuna l, the Republic o f Peru 

5 and Activos Mi ne r os do n ot seek bifurcation o ften o r 

6 l i ght ly . As a matter of fact, i f you look at the totali t y 

7 o f the Republic o f Peru ' s investment arbitrations , they 

8 have not r out i nely sought bifurcati on . As a matter o f 

9 fact , i n our sign i ficant experience over many years 

10 advi sing the Republic of Peru, the Renco Cases are qui te 

11 unique in terms o f seeking bifurcation or separating core 

12 issues out, and that ' s due t o the very particular nature 

13 o f this overarc hing dispute . 

14 And so , Peru does not raise bifurcation l i ghtly . 

15 It certai n l y i s the case tha t there are States around the 

16 regi on o f Lat i n Ameri ca and the world that always seek 

17 b i furcati on . It ' s just part of the p r ocess , it's part of 

18 an effort to drag thi ngs out . That i s not the case here . 

19 Here , there i s a very seri ous i ssue that the Tribunal 

20 needs t o cons i der up front, a n d the widely unders t ood 

21 factors rel evant to considering bifurcation are plainl y 

22 sati sfied . It i s a set of threshol d contrac t ual i ssues 

23 that are prima f acie serious and s ubs tanti al , dis t i nct 

24 issues from the core c l aims o f the case , and it wi l l 

25 d i spose of a ll o r an essential part of the Claims . 
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1 An d the f undament al i ssue i s depi cted i n a 

2 f i gure t hat we p r ovided p r eviously t o t he Tr ibunal . Th i s 

3 is the fundamental issue : A seriou s misal ignment of the 

4 Parties . 

5 Let ' s l ook at t hese s t ep by step : The Contract . 

6 The Part i es to the Con t r act --p l ease s t ay with 

7 t he pri or sli de , i f you would--the Pa r t i es to t he Cont r act 

8 are DRP a nd Acti vos Mineros , f ormerly Centromin . Doe Run 

9 Resources Corporation a n d The Renco Gr oup are not part i es 

10 to the Con t r act . They simply are not parties t o this 

11 Contr act a n d cannot avail themselves o f t he Arbit r a t ion 

12 Cl a u se . Act i vos Mineros n o r Peru ever con sented t o 

13 arb i t rate wi t h them thi s sort o f d i spute . 

14 Si milarly, the Guar a nty i n questi on terminated 

15 i n 2001 . Here , again, DRP is a Part y , Republic of Peru is 

16 a Par ty , but not the Cl aimants be f o r e you . So , i f you 

17 look , t hen, to the Contr act Case , you see that t his 

18 arb i t rati on i s mi sal i gned because DRRC and Renco Group a r e 

19 t he Claimants but t hey ' r e no t par t i es to the Cont r acts 

20 t hey ' re clai mi ng upon . 

21 An d simi l arl y , by t he way , l ook to t he 

22 de f e ndants in t he Missouri lit i gati on s , a n d her e you see 

23 t hat the Pa r t i es to the Contract--DRP, Activos Mi ne r os a n d 

24 as to t he terminated Guarant y , Repub l ic o f Peru--are not 

25 parties to the Lawsui ts i n Missouri that are the r eal 
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1 f ocus o f Cl a i mants ' case and the real f ocus o f thei r 

2 concerns in general . 

3 Next s l ide . 

4 So , the Contract dispute as set f orth in the 

5 Noti ce o f Arbi tration centers on a c l aim by the 

6 non- parti es Renco and DRRC that Activos Mi neros and Peru 

7 have a contractua l obl i gation t o defend lawsuits--in other 

8 words, to go and defend them f or U. S . tort claims brought 

9 agai nst n on - parties to the Contract . 

10 To deci de these issues, Tribunal, there are two 

11 categories o f issues that you wi ll have to confront . The 

12 f i rst are threshol d contract i ssues : Who are the Part ies 

13 and consent to arbitration . 

14 Then there ' s the appl icati on o f the Cont ract . 

15 This is a whol e other category of l egal, environmental, 

16 technical, f i nanc i al , and scientifi c issues . 

17 Next s l ide . 

18 So , these two categories of issues are easily 

1 9 d i v i sible . On the one hand, i s there a basis for 

20 arbi trati on before this Tribuna l ? It is a fundamenta l 

21 threshold i ssue . There is a fundamenta l misalignment 

22 between the Cl a i mants and the consent to arbitrate . 

23 Punto finale , separatel y i s an entire universe 

24 and swathe o f other i ssues rel ating to the Miss ouri 

25 l i t i gations , rel ating to the conduct and management o f La 

Realtime Stenographer 
David A. Kasdan, RDR-CRR 

Worldwide Reporting, LLP 
lnfo@WWReporting.com 



Case No. 2019-46 & 2019-47 

Page 1197 

1 Oroya under control o f Renco over many years , and so there 

2 are a whole range o f issues . And even beyond thi s r ough 

3 i l lustrative l ist that we ' ve i ndicated on Slide 4 , there 

4 are a whole swathe o f evidenti ary i ssues, starting with 

5 the fact that Renco has full access to the Miss ouri 

6 l i t i gations and Peru d oes not . We raised this issue i n 

7 the earl i er procedural phase of thi s case , and the issue 

8 was deferred . 

9 So , they have access t o a whole mega uni verse of 

10 issues related to the Missouri l iti gation and rel ated t o 

11 these legal, environmental, et cetera , i ssues, and Peru 

12 d oes not . So, we ' re looking at issues that can be easil y 

13 d i v i sible to threshol d issues versus the whole universe o f 

14 issues that wi l l arise in the appl i cation o f the Contract . 

15 So , i f you l ook at the face o f the contract 

16 itself , i t ' s qui te c l ear . The Part ies are Centromi n, n ow 

17 Acti vos Mineros, and Doe Run Peru, a nd the Parties t o the 

1 8 now termi nated Guaranty, Doe Run Peru and Peru . It ' s very 

1 9 c l ear from the l a nguage of the documents themselves , and 

20 it ' s very clear in the Arbitrati on Cl ause between the 

21 Parties . 

22 Next s l ide . 

23 So , j ust t o be clear, the Cl aimants befo re you 

24 are n ot parti es t o the Contract, had n o involvement in the 

25 Guaranty . As a matter o f f act , thi s has all been deeply 
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1 briefed years ago in Renco I where the Tri bunal did not 

2 f i nd it necessary t o decide that issue . 

3 And, you know , the fact that Renco I Tri bunal 

4 c hose t o deci de on a threshold i ssue, it never reached 

5 these other i ssues that were deeply briefed before it. 

6 The Parti es have argued and argued, and Peru ins i sted t o 

7 put the record of those mate r i a l s i nto the case , a nd we 

8 voluntari ly d i d so . 

9 And, in Renco I, it was very c l ear, based on 

10 expert testimony, that Renco i tself has no rights under 

11 the Contract, not entitled t o invo ke the relevant 

12 indemnity provisions, and that the r ole as Guarantor, it 

13 was a short, f our- term- -four-day peri o d o f time, that 

14 those ob l igat i ons o f Renco were extingui shed when Renco 

15 was released fr om its Guaranty f our days after the 

16 Contract was concl uded, and we're now 22 years later . 

17 So, fundamentally, Members of the Tribuna l , 

18 there is a serious and grave misal i gnment o f the Parti es 

1 9 to the case and the Parties t o the Contract . It must be 

20 addressed up fr ont . 

21 Mr . Jij6n wi l l now expl ore i n further detail the 

22 relationshi p o f these f act o rs a nd these threshold i ssues . 

23 Tha nk you . 

24 PRESIDENT SIMMA : Thank you , Mr . Hamilton. 

25 Mr . Jij6n, you have the f l oor . 
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1 MR . JIJON : Thank you very much . 

2 PRESIDENT SIMMA : I thi nk there i s a probl em 

3 wi th echoes . Now there is a problem that we don ' t hear 

4 you . We still cannot hear you . 

5 (Pause.) 

6 PRESIDENT SIMMA : It echoes. 

7 It l ooks like Mr . Jij6n was - -

8 MR . JIJON : One o f the victi ms o f working in the 

9 o ff i ce even soci a l ly d i stant from Mr. Llamzon is that I 

10 have been abl e to co- opt his screen . Hopefully, you can 

11 see and hear me now . 

12 

13 

1 4 

PRESIDENT SIMMA : Perfect. 

MR . JIJON : Thank you . 

Al l right . I will move very quickly through the 

15 appl icati on o f the b i furcation s tandard. 

16 I thi n k the f i rst key point here is that there 

17 is really no question before thi s Tri bunal as t o the 

18 d i scretion o f an arbi tral tribunal t o b i furcate . Thi s i s 

19 very clear from the UNCI TRAL Rul es a nd has been made clear 

20 in numerous cases that are before the Tribunal . 

21 The bifurcation factors have been laid out in 

22 Phi l ip Morris versus Australia and appl i ed in various 

23 d i fferent cases. There is a three- part test : 

24 Fi r st , whether an objection is prima facie 

25 seri ous and s ubs tanti a l ? 
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1 Second, whether the object i on can be examined 

2 wi thout pre-judging or entering the meri ts? 

3 And third , whether the objection , if successful, 

4 woul d dispose o f all o r essential parts o f the Cl a ims 

5 raised? 

6 Now, these are questi ons that are to be decided 

7 on the facts o f each case , a nd obvi ously as Mr . Hamilton 

8 recognized, Peru does not bring these objecti ons l i ghtly . 

9 It does so in this case because al l of these f actors are 

10 met . 

11 Next s lide . 

12 First , with respect to the seri ous and 

13 substanti a l factors. Here, the issue the Tribunal 

14 considered i s whether an objection can succeed. That 

15 issue is seri ous and substanti a l where a tribunal cannot 

16 prima facie excl ude that this objection mi ght be 

17 successful . That's the Philip Morris Tribunal again. And 

18 other tribunals, inc l uding those c ited on your Slide 11 

19 have highli ghted that it is n ot necessar y f o r a tri bunal 

20 to conclude at thi s stage that the objection is f ounded, 

21 only that it might be . 

22 Next s lide, p l ease . 

23 Now, in this case, that is exactl y what Peru a nd 

24 Acti vos Mineros have d one to thi s point . Claimants in 

25 their response to the bifurcation requests have gone to 
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1 great length to argue that t hey are , in f act , Parties ; 

2 t hat they a r e e ntit led t o rights under the Cont ract a n d 

3 Guarant y . Wi th r espect , t hat i s not r e l evant at this 

4 stage . What i s r elevant i s whether these ob j ecti on s mi ght 

5 be success f ul. 

6 An d here , we see that on its f ace , t he Contract 

7 specifies what the role of Clai mants was . They were 

8 i n ter venor s , not parties . The Additional Clause o f t h e 

9 Contr act specified what thei r r ole as Guarant o r s o f t h e 

10 Contr act e nta i led . 

11 Next s lide , p l ease . 

12 An d as Mr . Hamil t on noted , Peru i n Renco I 

13 a l ready b rie f ed s i gnifican t Pe ruvian law to demonstr ate 

14 t hat the me r e par tici pat ion as inte r venors a n d t h e 

15 Additional Cl ause was not sufficient t o const i t ute ma king 

1 6 Cl a ima nts Parties . Th i s r eall y shoul d be o f no surpri se 

17 to the Members of t he Tribun a l. We ' ve al l seen cases , f or 

18 i n stance , where someone wi ll s i g n a contract as a witness , 

1 9 f or instance . That does n ot automatical ly make them a 

20 Party t o that Con t r act . The i ssue i s whether, as a mat ter 

21 o f l aw, they are a Party . 

22 Now , j u st f or your r efer e n ce , the questi on o f 

23 wh o is a Par ty to t he Cont ract has a l so been addressed 

24 nume r ous times , including i n other documents that the 

25 Tribunal has be f ore i t . The Guar a nty itsel f re f e r s to 
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1 Centromin and Doe Run Peru as the Parties to the Contract . 

2 Likewise, the MOU that has been cited at various t i mes by 

3 Cl a i mants i n the Renco II proceeding, it also speci fies 

4 that the Contract was between DRP, Doe Run Peru, and 

5 Centromin n ow Acti vos Mineros . 

6 In addi t i on , Peru is n ot a Party to the 

7 Contract . It was a Party to the Guaranty . However , the 

8 Guaranty is nul l and void . On your screen, you wil l see 

9 Sl ide 16 . Slide 1 6 shows the Assignment Contract of 2001 

10 where Doe Run Peru ass i gned r i ghts t o another entity, an 

11 affi liate called " Doe Run Cayman ." This was done without 

12 the express authorizati on of Peru; and that, therefore , as 

13 a matter o f Peruvi an law, that voided the Guarantee . 

14 Agai n, this was a l l bri efed in Renco I . 

15 And again , these are n ot i ssues that the 

16 Tribunal has to decide now . It merel y has to see that 

17 Peru is bri ngi ng these ob jecti ons i n good faith as it has 

18 over many years, and therefore , they are prima fac i e, 

19 seri ous and substanti a l. 

20 Going f orward to the next factor, whether the 

21 objection i s i ntertwi ned with the merits . 

22 Now, here , i t ' s important t o see that tribunals 

23 consider whether objections pre- judged the merits . This 

24 was--next sli de, please--this was set out in Phi l ip Morris 

25 versus Austral ia and Mesa Power and Pey Casado . Two 
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1 impor tant thi ngs to note , he r e this does not mean that 

2 t here has to be a compl ete and u t te r break between t he 

3 objection and t h e merits ; rather , as t he Tribunal i n Mesa 

4 Power put it, whether the objection can be answered 

5 wi t h out goi ng int o t h e full arr ay of facts pert inent to 

6 t h e mer its ; as the Tribunal in Pey Casado recogni zed, 

7 t here might be some degr ee of overl ap between t he evidence 

8 relevant t o t h e objecti on and t o t h e merits . 

9 And I thi nk t h is leads t o us an i mport ant 

10 conclusion : We need to be very care f ul not t o let t he 

11 word "merits " become some so r t of shi bboleth that i s 

12 enough to get r i d o f any objection and prevent 

13 b ifu r cati on . A c l aimant can ' t simply, f or inst ance , say 

14 t hat a legal i ssue t hat is t he bas i s for an objection 

15 const i t utes a merit s issue . The quest ion really is f o r 

1 6 t h e Tribunal to look at whet he r t he i ssues a r e d i stinct 

1 7 f rom the l i abi l ity issues . It i s not correct t o say that 

18 what a c l a i mant or even a respondent has char acterized an 

1 9 issue as in a d i f f erent cont ext t o be d i spositive of 

20 whether it can be bi f urcat ed . 

21 Next s l ide , p l ease . 

22 Th e key i ssu e we have to remember is t hat 

23 b ifu r cati on i s i ntended to p r omot e e f ficiency . Obviou s l y , 

24 what we do not want to see in any p r oceedi ng is exactl y 

25 what has happened over t he course of many long years i n 
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1 the dispute wi th Renco . There has been many years thi ngs 

2 were dragged out . Now we see how the Renco I efforts t o 

3 avoi d wai ver are being thrown around again, and the key 

4 issue here is important to see whether we can narrow the 

5 issues in such a way as to make the case more efficient . 

6 Next s l ide, p l ease . 

7 As Mr . Hami l ton noted, there are basical ly two 

8 key issues before the Tribuna l and Peru ' s ob jecti ons, who 

9 are the Part i es a nd what is the scope o f the consent to 

10 arbi trate . That i s very different from the issues that 

11 the Tribunal wi l l have t o address to determine l i abil i ty . 

12 When it comes to l iabi l ity, there i s a range of different 

13 technical, f i nanc i al , scientific, l egal, environmental 

14 issues , i ncluding the entire l ist that you see on your 

15 s l ide . 

16 For one exampl e --next slide, p l ease--onl y t o 

17 take the question o f what is the proper interpretation of 

18 the Contract ' s i ndemnity provi s i ons . This alone wi ll 

19 require signi fica nt analysis as t o the timing o f the 

20 vari ous thi rd- party claims, what is thei r nature, what was 

21 Doe Run ' s respons i bi l ity for those, what was Doe Run 

22 Peru ' s responsibil ity, and a series of complicated 

23 technical and evidentiary issues as wel l as access t o the 

24 myri ad and mil l i ons o f pages fi l ed in the proceedings 

25 before Mi ssouri which, as Mr . Kehoe noted this morning , 
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1 Peru , o f course, i s not a Party; l i kewise Activos Mineros . 

2 Next s l ide, p l ease . 

3 Fi nal ly, as to the question o f whether the 

4 objecti ons wil l d i spose of part o f the Claim, here, the 

5 issue is whether we can narrow the d i spute . Thi s , again , 

6 has been seen in the Philip Morris Case , Mesa Power , and 

7 Gl amis Gold . We do not have to see i n order to jus tify 

8 b i furcati on that the ob jection woul d compl etely end the 

9 arbi trati on . It i s suffi cient f or the purposes of 

10 deci ding whether to bifurcate that the Tri bunal conclude 

11 that it might narrow the scope of i ssues . 

12 However , in this case , the f act i s, if the 

13 objecti ons are f ound to be correct , then the enti re 

14 d i spute wil l disappear . And the reason f or that is 

15 because consent, as we all know , is fundamental . On your 

16 s l ide, you wil l see the colorful language by Mr . Park : 

17 "Consent (even of impl i ed from circumstances) rema i ns the 

18 cornerstone o f arbitration ." 

19 Cl a i mants have suggested that even if the 

20 Tribunal were to rule that Respondents ' objections are 

21 f ounded, that woul d not result i n a total dismissal o f the 

22 case because some sort o f liabil ity under the Peruvian 

23 Ci v i l Code would remain . It i s important to note that i s 

24 c l early not correct . Consent i s consent . The Respondent, 

25 wi thout goi ng into whether there woul d be liabil i ty under 
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1 the Civi l Code merely notes that if Clai mant is asserting 

2 there is some other basis f o r Respondents ' consent in 

3 these cases othe r than the Contract and the Guaranty, it 

4 has not sai d what that is . Cl early i f Peru and Activos 

5 Mi neros have not given suffici ent consent under these 

6 instruments , the Tribunal does not have jurisdiction . And 

7 if the Tribunal does not have jurisdi cti on, it must 

8 d i smiss the Cl a i ms . This is precisel y what respondents 

9 have asked be considered as a prel i mi nary matter, and 

10 these issues can be resolved i n limine . That would result 

11 in these cases not going forward and conti nuing to drag on 

12 unnecessari ly . 

13 Tha nk you very much , Mr . President and Members 

14 o f the Tribunal . 

15 PRESIDENT SIMMA : Thank you , Mr . Jij6n . 

16 Mr . Hamil t on, are you going t o add t o this , o r 

17 is this the enti rety o f the Opening Statement? 

18 We can ' t hear you . 

1 9 MR . HAMILTON : We wil l res t there and reserve 

20 our time . Thank you . 

21 PRESIDENT SIMMA : Thank you very much . That 

22 gets us to the Claimants ' Opening Statement, and I cal l on 

23 Mr . Kehoe . 

24 MR . KEHOE : Yes, Mr . Pres i dent . I think we just 

25 need a mi nute f o r my colleague to l oad the files, the 
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1 PowerPoints . Tha nk you . 

2 (Pause.) 

3 MR . KEHOE : I ' m ready to begin, Mr . President . 

4 PRESIDENT SIMMA : Go a head . 

5 OPENING STATEMENT ON CONTRACT ARBITRATION BY COUNSEL FOR 

6 CLAIMANTS 

7 MR . KEHOE : So, the Claimants oppose bifurcation 

8 because we bel ieve that it wil l lead t o inefficiency; I 

9 think both Parti es agree tha t that ' s an important . It 

10 wi l l lead to i neffici ency in resolving thi s dispute 

11 between the Parties that has l asted f or quite a l ong time, 

12 and we beli eve that the f act ors that tri bunals conside r in 

13 deci ding whether to bifurcate a case al l countenance 

14 agai nst bifurcation o f these three parti c ular objections 

15 that Peru wishes to bri ng f o rward as prel i minary 

16 questions . I wi l l expl ain why the Respondents ' , we 

17 bel i eve, contractual ob jections are so i ntertwined with 

18 meri ts that i t makes b i furcat i on impractical . And then my 

19 col l eague, Isabel Fernandez de l a Cuesta , will handle the 

20 other t wo components o f the standard that the Glami s Gol d 

21 Tribunal set f orth and that many tribunals f ollow, whi ch 

22 is to focus on the substance of a Claim and potenti al 

23 inefficiencies . 

24 So, beginning with the first point, which is 

25 that these facts are going t o greatly intermingle-- f or 
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1 some reason I can ' t see the s l ide numbers , so it makes it 

2 hard to-- I guess I' l l j us t move along . It would be 

3 helpful to see the s l ide numbe r s . Sor ry . 

4 PRESI DENT SI MMA : I t ' s not vis i b l e , appar entl y . 

5 MR . KEHOE : Oh, you can' t see the slide numbe r s 

6 e i t her? 

7 PRES I DENT SI MMA : No . 

8 MR . KEHOE : Is ther e a n yway , Heleina , t hat you 

9 can pull the PowerPoi nt higher up so t hat we can see the 

10 s l ide numbe r s at the bot tom? 

11 MS . FORMOSA : I could do that, b u t I can' t . I 

12 see it on my screen . 

13 Mar t i n , i s thi s a potent ial setti ng with Zoom? 

1 4 SECRETARY DOE : I don' t beli eve so . I thi n k it 

15 has mo r e t o do with the part icul ar aspect o f your screen 

16 t hat you ' r e s haring . 

1 7 MS . FORMOSA : Okay . 

1 8 MR . KEHOE : We see it now . 

1 9 MS . FORMOSA : You see them now? 

20 PRES I DENT SI MMA : Yeah . 

21 MR . KEHOE : Thank you . 

22 So , you j ust hear d them, I don ' t really need t o 

23 repeat t hem, although I' m he r e , so I wi l l --that the 

24 Respondents argue is t hat we ' re not parties t o t he Stock 

25 Tran s f er Agr eement , Peru didn ' t con sent , and that 
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1 Cl a i mants have n o substantive r i ghts under these 

2 agreements . 

3 Okay . So , Sl i de 5 . 

4 So , as I menti oned, tri bunal s have devel oped 

5 these three criteria and the over - reachi ng issue o f 

6 fairness a nd procedural effici ency governs, and n ow I ' m 

7 going t o move to the fact that--and I ' l l move through it 

8 quickly because Mr . Jij6n already did it . I ' m on the 

9 f i rst o f those cri teria which i s that the ob jecti on must 

10 not cause too much intertwining o f the preliminary 

11 objecti ons wi th the ultimate merits i n the case . And our 

12 concern with thi s Request f o r Bi furcation--and I ' l l get t o 

13 it i n a minute-- i s that the substanti ve a l legations that 

14 Peru is making here wi l l essenti al l y be a merits argument, 

15 and so I ' m goi ng to move through-- I think it ' s pretty 

16 c l ear t o the Tri bunal ; we take the position that we are 

17 s i gnatori es to the Contract . The Renco Consortium made an 

18 investment in this mi ne and smel ter , and i t's logical t o 

19 think that, between the different agreements , that it 

20 d i dn ' t protect i t sel f . 

21 So , you ' ve heard about the Addi t i onal Cl a use, 

22 I ' m going to move through it , it ' s in our papers . It ' s 

23 our position that we are signatories t o the Contract, a nd 

24 I think i t ' s hard t o d i sagree wi th the fact that we ' re 

25 s i gnatori es when we actually s igned i t . 
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1 I ' l l go back . 

2 That ' s s i gni ng the Stock Purchase Agreement, 

3 s i gned by Jeffrey Zel ms of Doe Run Per u a n d Mar v i n Koeni g 

4 o f Renco . An d then we move t o the Additional Clause . 

5 Agai n , Renco . The names wouldn ' t be men t i oned t here were 

6 it not relevan t fo r some t ype o f s ubst a n t i ve rights . 

7 An d again, so t he Clai mants won the b id fo r the 

8 Complex ; we ' re here on Sl i de 11 already , and you can see 

9 on the s l ide the St ate acknowl edges and guarant ees t hat 

10 t he Speci a l Commi t t ee acknowledges that t he Renco 

11 consort i um, inc l uding Renco a n d Doe Run Resources , t he 

12 Cl a i mants here , wer e awarded the b i d . Now, t he variou s 

13 i n ter relat ed transactions associ ated with the Claimants 

14 wi nn ing the b i d by s i gn ing t he St ock Trans f e r Agreement, 

15 t he Guaranty Agreements , and the other agreements all came 

16 wi t h vari ou s rights and liabil ities that are a t the heart 

17 o f this dispu te . The Clai mants argue t hey have 

18 s ubs t anti ve r i ghts . Whether o r not the Cl aimants have 

19 s ubs t anti ve r i ghts a nd t o what extent is a questi on f o r 

20 t he mer its p h ase of the case , but cert a i n l y it ' s 

21 i n ter twined wi t h thei r r equest f or the Preliminary 

22 Objection s . 

23 An d n ow I' m j ust goin g t o go i n to a f ew det a i ls . 

24 To s upport i ts objection, or to suppor t its 

25 Request f or Bifurcati on, we see some examples in i ts 
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1 submission t o this Tribunal o f why Peru believes that it 

2 is appropri ate , a nd they make a series o f legal arguments, 

3 and we heard some o f them this morning . They ' re found at 

4 Paragraphs 29 to 36 o f their submiss i on . 

5 So , we see here, f o r example , at Paragraph 32 , 

6 it states : " In Renco I , for exampl e, Peru 

7 established"--f i r s t o f all , that ' s a misuse o f the word . 

8 It didn ' t " establi sh" anything . The Tri bunal didn ' t 

9 deci de any o f this . Peru argued . "On the basis o f legal 

10 anal ysis, authorities and expert opinion the f ol l owing 

11 wi th respect to the Contract ," and there ' s a long 

12 paragraph . One o f the pieces o f it says that Peru could 

13 have not breached any obl i gat i on to Renco under the 

14 Contract because Renco has no r i ghts or obligations . We 

15 just fundamental ly d i sagree wi th that legal analys i s, a nd 

16 we have submi tted our own Expert Reports and our own l egal 

17 anal ysis t o provide that Renco i s --does have substanti ve 

18 r i ghts under the Contract . 

19 And, you know , I ma ke that point simply because 

20 agai n thi s goes t o the merits . I didn ' t make a sli de for 

21 a l l o f these . I ' m just going t o mention them here . 

22 In Paragraph 34 o f thei r submiss i on , Respondents 

23 state that the Claimants ' pos i t i on concerning the rights 

24 and obligat i ons as Parties referenced in the Guaranty are 

25 superfici a l arguments, " superficial agreements ," a nd 
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1 l i kewise are at odds with the a nalys i s o f the Peruvian l aw 

2 conduct ed i n Ren co I . Right, condu cted by Peru . We 

3 d i sagree with t hat . 

4 But my point i s , these are all i n ter mingled with 

5 t h e mer its . My colleague is goi ng t o get to the other two 

6 f actors . 

7 They say again a t Paragr aph 35 i n their 

8 s ubmission : " Th e Guaranty was subsequen t l y r ende r ed n u l l 

9 a nd void," you hear d counsel ment ion t h i s , "as a mat te r o f 

1 0 Peruvian law and can no longer be the source of any r i ght s 

1 1 or obligation s ," so we disagr ee with t hat . But that i s 

1 2 sort of a t the hear t o f the case ; I mean, the Stock 

1 3 Tran s f er Agr eement a nd t he Guar anty and t h e a dditional 

1 4 paragraph s are merits . 

1 5 You know , I agr ee t o some degree wi t h Mr . Ji j 6n; 

1 6 you know , you j u st can 't say " mer its " a nd have everyth i n g 

1 7 go away , but their argument is a merit s argument . In 

18 f act , t hey c h aracteri ze i t t hemselves as merits . 

1 9 I n t h e ir submi ssion to you on Page 9 , t h e 

20 heading i s "merits ." And they say : " Th e Claimants Fail 

21 to Establ ish a Val id Legal Rel ation s h ip Among t he 

22 Parties ." We t h i n k we have est abl i s hed a valid l egal 

23 relat ionshi p , a n d we wi ll , but that i s a merits questi on, 

24 a nd Per u , a t l east wh e n i t made its submission to you , 

25 agreed with t hat . 
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1 So , movin g to t he secon d obj ection , that they 

2 d id not con sen t t o arbitrate , how does that r elate t o the 

3 merits ? Th is is a mi rror image o f the First Objection, in 

4 ou r opini on; they argue that they did not consent because 

5 t he Claimants are not part ies t o t he agreement a n d , 

6 t here f ore , they s houl d be b ifurcated, a n d so I real ly 

7 don ' t have mu ch mor e to say on this i ssue other than it ' s 

8 a mirror image of t he earlie r one . 

9 An d one addi t i onal point . Clai mants ' 

10 request --a n d Mr . Jij6n r eferred t o this--i n t his 

11 Arbitrati on --our Request fo r Ar bitration also contains 

12 c l a i ms f o r unj us t enrichment and contr ibution under t he 

13 Peruvian Ci v il Code whi ch f all with i n t he broad, ver y 

14 broad, Arbitrati on Cl a u se . An d t hey ' r e obviously not 

15 contr act- based claims , but t hey derive--you have 

1 6 j u r i sdiction ove r t hem because of the broad arbit r a t ion 

17 c l a u se , and t he Respondent doesn' t seek to bi f urcate the 

18 un j ust e nri chment and the contribution claims . 

19 So , even i f t h is Tr ibunal wer e to bi f urcate the 

20 issues relating t o t he alleged annu lments and t he vari ou s 

21 r i ght s a n d the extent to which Renco and Doe Run r esources 

22 have rights a n d obligations under the Contract a n d i f you 

23 were to determine t hat somehow they have n o r ights under 

24 t he Contract, it i s our position t hat , under the broad 

25 arbitrati on c l a u se , you would stil l need to det ermi ne the 
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1 exten t to whi ch they are ent itled to compensation unde r 

2 t he Per uvian Civil Code f or unjust e nrichment and 

3 contr ibution. 

4 Turning to the thir d a n d final basis upon whi ch 

5 Peru makes i ts application for a prel imi nary deci s i on is 

6 t hat we don' t have a n y subst a ntive rights under the 

7 Contr act , a nd t his real ly kind of t i es back t o t he ir fi rst 

8 point becau se t hey don ' t agr ee with our legal pos i tion s on 

9 certain i ssues , we don ' t have a n y r i ghts under t he 

10 Contr act . 

11 So , I j us t put a long quote here . This i s 

12 Paragraph 43 . They say : "Clai mants ' c l a i ms relat e to the 

13 i ndemn i ty clau se a n d t he Missouri Lawsui ts . They ' re 

14 i nadmiss i b l e becau se t hey ' re not par ties to t he Contract 

15 or the Guaran ty . That ' s t heir f irst ob j ection a n d t hat we 

1 6 have no rights ther e under . I n f act , t he specific rights 

17 a n d obligat i on s r elated to t hird - par ty claims r un 

18 expressly onl y to t he Invest or o r the Company and not t o 

19 non- par t i es . Respondent s have n o obl igati on to a r bitrate 

20 t he ext e n s i on o f the i ndemni t y clau se (or any other 

21 c l a u se) to Cl aimant s with respect to t he U. S . lawsu its ." 

22 Now , we disagree with this , but whet her or not 

23 t he Claimants have s ubst a n tive rights under t he St ock 

24 Tran s f er Agr eemen t a nd t he Guar a n ty i s i ntert wined with 

25 t he ul t imate meri ts o f t he dispute . And as I sai d , it ' s 
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1 a l so extraor d i nar i ly--well , the Peruvian Civi l Code is 

2 a l so extraor d i nar i ly relevant becau se even to t he exten t 

3 t hat you foun d that somehow they have no rights under the 

4 Contr acts , we st i l l have a very broad arbi tration clau se , 

5 a nd t he i ssues that you would be deci din g in dete r mini ng 

6 t he Claimants ' r i ghts under the Contract , whether o r not 

7 t h i ngs wer e a n nu l l e d or one e xper t i s r i gh t or t he other , 

8 you ' r e goin g to need to deal wi th . 

9 An d then I guess the e nvi r onme ntal i ssues t hat 

10 coun sel thi s morni n g wen t thr ough , a l l o f these i ssues 

11 t hat we cou ld get r id of , all o f t hese environme ntal 

12 issues , i t ' s our pos i t i on that those environmental issues 

13 are goi ng to come up i n the issue of un j ust enr ichment a nd 

14 contr ibution anyway . We believe t hat Peru is goi ng to 

15 have to contr i bute to a n y pot e ntial j ury Award or 

16 settlement in t he St . Loui s case one way or t he other . 

17 An d with t hat , actual ly--yeah , I thi n k I ' ve j us t 

18 said what was on Slide 18 , a nd here agai n , we see that , in 

19 its submi ss i on, wi t h respect to its third ground fo r 

20 seeking bi f urcat i on, Per u put s as the heading " me r i t s ." 

21 Cl a i ma nts f a il--act ual l y , I mi sspoke . When I sai d earli er 

22 a nd when I just said t hat this was in t he i r submi ssion f or 

23 b i furcati on , I mi sspoke . This was their submiss i on i n 

24 response t o-- thi s was thei r r esponse in J anuary of 20 1 9 t o 

25 t he arbitr a t i on . 
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1 So , i n a n y even t , t hey clai m t hat Claimants 

2 f ai l ed to establ i sh a val i d legal rel ati on shi p among the 

3 Parties a nd t hat i t' s a meri t s a r gumen t . And with t hat, 

4 I ' m goi ng t o ha nd it to my c o l league , Isabel Ferna nde z de 

5 la Cuesta . 

6 PRES I DENT SI MMA : Than k you , Mr . Kehoe . 

7 The f loo r is t o Ms . Ferna ndez de la Cuest a . 

8 Ms . Ferna ndez de la Cuesta , you have t he f loor . 

9 MS . FERNANDEZ de la CUESTA: Tha n k you , 

10 Mr . Chairma n . 

11 I ' m goi ng to addr ess the two remaini ng reason s 

12 wh y bifurcat i on i s not r elevant in this case , and they a r e 

13 t hat the contractual obligat ions lack s ubstance-- I ' m 

14 sorry , t he contract ual ob j ect i on s l ack substance , a nd that 

15 b i furcati ng t h is p r oceeding woul d result i n signi f i cant 

16 procedural ine ffi c i e nc i es . 

1 7 Par don me , I' m having s ome i ssues wi th the 

18 screen, s o just g i ve me one second , please . 

1 9 PRES I DENT SI MMA : Of course . 

2 0 (Pa u se . ) 

21 MS . FERNANDEZ de la CUESTA: Okay, so t urning to 

22 wh y Responden ts ' three ob j ect i on s l ack substance . Let ' s 

23 f ocu s o n the First Objecti on , whic h i s that Claimant s are 

24 not Par t i es to the Stock Transfer Agreemen t and the 

25 Guarant y Agr eemen t . And Mr . Ke ho e just told yo u that they 
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1 are . That they s i gned t h i s Agr eemen t , and we t a ke t he 

2 posit ion that Cl a ima nts s i gned this agreement, t hey are 

3 Parties to those agreement s a n d t hey have con t r actual 

4 r i ght s unde r those agreement s , inc l uding the right t o 

5 arbitrate the d i spute a n d the right to have Act ivos 

6 Miner os a nd Peru assume l i ability f or t hose losses . 

7 An d at a mi n imum, Clai mants are thi r d - par ty 

8 beneficiaries o f the Guarant y becau se t he Guaranty 

9 ackn owledges them as a winning c o nso r t i um o f the Mesa- La 

10 Oroya bid, a n d it r ecogn izes that Claimants had 

11 establ i s hed Doe Run Peru as par t o f the stock t ransfer 

12 tran sacti on, and s o they have , f irst o f a l l , rights under 

13 t hose agreements , and because these objection s lack 

14 s ubst a nce , i t is inapprop r iat e f o r b i furcati o n . 

15 Now , t he same goes fo r t he second object i on, 

16 wh ich i s that Respo ndent haven' t consented t o arbi t r at i on, 

17 a n d we s h owed you also t hat Pe ru is a Party t o t he 

18 Guarant y Agr eemen t , that Act ivo s Mine r os i s a part y to 

19 t h is St ock Transfer Agreement. And as you can see o n the 

20 screen, Ar t i c l e 12 or Clause 12 o f the Stock Tra n s f er 

21 Agreement c on tains a broad a r b i t r at i on clause t hat 

22 requ ires a n y dispute bet ween the Par ties deri ved in 

23 relat i o n t o t h is Contract t o be r eso l ved by arbit r a t ion 

24 under t he UNC ITRAL Ru les . 

25 Now , i n addi t i o n t o that, the Arbitr a t ion Clause 
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1 is separabl e f rom t he rest of the agreemen t under Peruv i an 

2 law as well as under well - set tled p r i n c i p l es of 

3 sep a r abi l ity under i n ter nation a l arbi t rati on pract i ce ; 

4 a nd, there f ore , a l l o f t he sign a t ori es remain Part i es t o 

5 t he Arbitr a t i on Agr eeme n t , even i f they were no l onger 

6 Parties to the Agreement, which t hey actually are . 

7 So , Clai mants continue t o have , f irst o f all , 

8 r i ght under t hose agreeme nts , includ i n g t he r ight to 

9 arb i t rate . An d in a n y event , Respondents are sti l l boun d 

10 to a r b i trate Clai mants ' extr a - contract ual claims fo r 

11 contr ibution and un j ust e nrichmen t becau se those are 

12 c l a i ms i n rel ati on to the St ock Transfer Agreeme nt and, 

13 t here f ore , fa l l wi t h i n t he scope o f the arbit rati on 

14 provis i on . 

15 Now , movi n g to Object i on 3 , t hat Claima nts lack 

16 s ubs t a nce--e x cuse me t hat , Clai mants lack subst a nti ve 

17 r i ght s unde r the i ndemnity p r ovi sion and other provis i on s 

18 o f the Stock Transfer Agreeme nt, t his objecti on, t oo , 

19 lacks substan ce , but what ' s mo r e impor tant is t hat t hese 

20 objecti on s can not be heard a nd deci ded without get ting 

21 deep i n to the me r i t s o f the case . 

22 Now , Respondent s ' assumpti on o f l iability under 

23 Arti cle 6 o r Clause 6 requir es the Respondent s to assume 

24 l i abil i t y f or t hird- part y damages a nd c l a i ms relat i n g t o 

25 e nv i r onme ntal con tami nat ion r egar d l ess o f whi ch member of 
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1 t he Renco Con sort i um or aff ili ated compani es o r 

2 i ndi viduals are s ued . And t he Plai ntiff s in the Un ited 

3 States have targeted Renco a nd Doe Run Resour ces in t he 

4 St . Louis l awsui t s , and Clause 6 cover s t hese lawsu its . 

5 An d so , Act i vos Mi neros has a n obl i gat ion to assume 

6 l i abil i ty, a n y l i abi l ity i mposed on Clai mant , and Peru has 

7 guarant eed that obligation, a n d t hat ' s where i t l acks 

8 s ubs t a nce . 

9 An d n ow, let me move t o t he fi n a l f act or , and 

10 let me e xp l a i n why b i furcation woul d r esul t i n 

11 procedural--s i gnificant p r ocedural ine ff iciencies . An d 

12 t here are two reasons f or that : 

13 The f irst one --a n d this is key--is t hat 

14 b i furcati on woul d sti l l require t h i s Tri bunal t o hear 

15 e x ten s i ve l egal a n d f act ual issues duri n g thi s prel imi n a r y 

16 p hase as a matte r o f Per uvian law . 

17 An d the second reason i s that thi s ext e n s i ve 

18 evidence is actua l ly i nte r twined wi th t he mer i t s . 

19 So , i f the Tr i bunal b ifurcates , i t will need t o 

20 hear extens i ve evi dence on t hese f actual i ssues that I 

21 j u st said because it wi ll need to do so to i n terpr e t the 

22 Agreement . Unde r Peruvian law--and you have this on the 

23 screen--contracts must be i nte r p r eted a n d performed 

24 accor d i ng to the common i n ten t of the Parties , a n d t h i s 

25 common i nte n t must be discovered not t hrough a me r e 
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1 reading of the text, but r a t he r t hrough an adequat e 

2 inter p r etation, and thi s is what Dr . Trazegnies test ified 

3 in Renco I . 

4 Now , t hat adequat e int e r pretati on cannot be 

5 based on s i mpl e proof of what the text says but rather it 

6 must be analyzed i n i ts cont ext. And so , as a result o f 

7 t h is inter p r etation rul e , Pe ruv i an law rel ies heavi ly on 

8 extrinsic evi dence to establish t he context o f an 

9 agreement and t he Parti es ' intent i n concl uding o r signi ng 

10 t hat Agreement . And so , t he Tribunal woul d have t o hear 

11 to decide thi s obj ection issues o f contract int erpretation 

12 and would have to hear all of this evidence on t hat point. 

13 Now , Respondent s dispute these principles , and 

14 you heard that again a moment ago . They argue t hat t he 

15 structural instruments speak for t hemsel ves and that no 

16 consideration of addi t i onal quest ions is needed, and they 

17 s howed you a few slides on t h i s . 

1 8 Now , t h is is i ncorr ect. I n t he merits phase , we 

19 wi l l show you wh y , b u t fo r purposes of thi s bifurcat ion 

20 request, what ' s important is that, as a t h reshold matter , 

21 t h is Tr ibunal woul d have t o hear argument and expert 

22 testimony on the appl icable f undamental principles o f 

23 Peruvian contract law i n order to p r operly adjudi cat e the 

24 contr act c l a i m here , and t hat fu r t her underscor es why 

25 b ifu r cati on i s not appropr iat e . 
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1 Now, that ' s just not a pri ncipl e o f Peruvi an law 

2 that requires to l ook at the context o f the Contract . 

3 Arti cle--or Cl ause 12--excuse me , Clause 18 o f the Stock 

4 Transfer Agreement itself accords " suppl emental val idi ty 

5 to background fact regarding the s i gning and the 

6 negotiati on o f those agreements, " and specifical l y it 

7 mentions two documents . It mentions the answers t o 

8 consultations o f off i c i al character circul ating during the 

9 b i dding process for La Oroya , a nd then i t also mentions 

10 the Biddi ng Conditions . So , I just want to take a moment 

11 to go through these two documents to show you the 

12 relevance of thi s evi dence t o the questi ons that 

13 Cl a i mant--excuse me, that Respondents want to bifurcate . 

14 So , i f you l ook at the consultati ons and 

15 answers, you may recal l the f i r s t pri vatization r ound for 

16 La Or oya fai l ed because it did not attract Investors . 

17 Nobody wanted to bid on that . 

18 And i n the second r ound, Peru undertook steps to 

19 attract bidders includi n g by providing answers to thei r 

20 questions . And so , i f you look at Question 41 , whi ch i s 

21 on this sli de, Peru acknowledged in i ts o ffi cial response 

22 that Centr omi n would remain l i abil i ty f or third- party 

23 c l a i ms . Peru asked the questi on --excuse me, Peru was 

24 asked the questi on : Would Centromi n accept responsibi l i t y 

25 f or all the contaminated land, wate r, and air until the 
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1 end o f the period covered by the PAMA? Answer : 

2 Affi rmati ve . So, these answers gave a cri tical assurance 

3 to the consortium into admitti ng thei r bid and in signing 

4 the Stock Transfer Agreement, a nd these facts provi de 

5 crucially i mportant context on the Parti es' intent on how 

6 and why they became Parties t o the Stock Transfer 

7 Agreement and how they continue t o have r i ghts under the 

8 Agreement, a nd those are preci sely Respondents' first a nd 

9 second ob ject i ons. 

10 And then let's look very qui ckl y at the Bi ddi ng 

11 Conditi ons themsel ves because they requi re the 

12 b i dding--the winni ng Consortium t o establ i sh a local 

13 subsidiary that would sign the St ock Transfer Agreement. 

14 And this is what Clai mants did . They won the bid and then 

15 they establ i s hed Doe Run Peru for thi s --the Stock Transfer 

16 Agreement . But Doe Run Peru was not invol ved in the 

17 negotiati on o f the Stock Transfer Agreement . Renco and 

18 Doe Run Resources negotiated that Agreement, and this i s 

19 very relevant context to decide al l of three Respondents' 

20 objecti ons t o whether Claima nts are Parties and whether 

21 Cl a i mants retain rights under those agreements . 

22 And so , I l i sted on the s l ide a few more points 

23 that this Tri bunal woul d have t o deci de or go into in 

24 deci ding this ob jecti on, and the reason wh y this i s 

25 relevant is because Respondents are aski ng this Tri bunal 
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1 to go i nto a ll of t hese meri t s quest i ons as t o whether the 

2 Guarant y Agr eemen t is terminated or i t' s null and void a n d 

3 whether the r e is a d i fference bet ween bein g Pa r t i es or 

4 I n ter venor s , and all o f these backgr ound that go t o t he 

5 heart o f the meri t o f the case i s rel evant i n deci ding 

6 t hose i ssues becau se t hey a r e so deeply i n ter twined . 

7 So , i n the i nterest of t ime , I ' m not goi ng to 

8 read through al l of these addi t i onal background f act s a n d 

9 legal i ssues that t h i s Tri bunal wou ld have to go into , but 

10 I j ust wan t to underscor e that the n ot ion that we heard 

11 j ust a momen t ago t hat t here i s , as they said, t hreshold 

12 contr act issues that are diffe r e n t a n d apart from the 

13 appl icati on o f the Contr act is not t rue i n this case based 

14 on the types o f ob j ecti on that Respondents have put 

15 f orward the bef o r e t h is Tribun a l. 

16 An d so , f inal l y , ve r y quickl y , I just wan t to 

17 say t hat b i f u rcat i on would i n this case f or lon g r a t he r 

18 t h a n short e ned a nd woul d i ncr ease the t i me--t he l e ngth of 

19 t hese proceedi ngs and i t would i ncrease rather t h a n redu ce 

20 t he costs because t hese object i on s are l i kely t o fail , 

21 t hey ' re i n tertwi ned with t he merits , and they lack 

22 s ubst a nce . 

23 An d I thi n k wi t h that , I ' m goin g to turn i t over 

24 Mr . Kehoe . Othe r wise , I t hink we may be done with our 

25 present ation. 
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1 PRES I DENT SI MMA : Thank you , Ms . Fe r nande z de l a 

2 Cuest a . 

3 I have t o con f ess t hat I d i d not under stand the 

4 last senten ce . Are you handing ove r ? 

5 MR. KEHOE : I t h i n k she ' s handi ng i t t o me , 

6 Mr . Pres i den t . 

7 PRES I DENT SI MMA : All right. Thank you . 

8 Mr . Ke hoe . 

9 MR. KEHOE : We have no further comment s , sir . 

10 Tha nk you . 

1 1 PRES I DENT SI MMA : Thank you very much . This 

12 brings to a n end the Openi ng St a t ement s on The 

13 Contr acts/bifurcation i ssue , a nd we a r e now having our 

14 second b reak, a break of 30 mi nutes , whi c h mean s a break 

15 un t i l 6 : 25 , 6 : 25 Hague/Mun ich t i me , a nd t hat is , Mar t i n, 

16 p l ease? 

1 7 SECRETARY DOE: 12 : 25 f or those on Easte rn t i me . 

1 8 PRES I DENT SI MMA : Okay . See you again a t 12 : 25 

19 Eastern St a ndard Time , and a nother three hour s ear l ier f or 

20 Mr . Thomas . 

21 MR. HAMI LTON : Mr . Preside n t , might I make a 

22 procedural inqui r y ? 

23 PRES I DENT SI MMA : Yes . Go ahead. 

24 MR. HAMI LTON : Thank you . 

25 Foll owi ng up on my comments yesterday a nd t he 
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1 e xc hange that i n c l ude d Mr . Kehoe as wel l, I j ust wanted t o 

2 i nqu ire , does t he Tr ibunal have any questi ons t hat it 

3 woul d like the Part ies t o c o ns i der duri ng thi s break 

4 be f o r e we c ome back f or the r ebuttal segment? 

5 PRES I DENT SI MMA : Let me j us t make sur e whether 

6 I ' m r ight , a nd i f - -Martin , can yo u t a ke me back t o t he 

7 breakout r oom j ust f or a quick momen t ? We wi ll be back 

8 s hort ly . 

9 MR. HAMI LTON : Thank you . 

1 0 SECRETARY DOE: Okay . 

11 (Pa u se in t he proceedings . ) 

12 SECRETARY DOE: Great . I think ever ybody is 

13 back i n the Main Hearing r oom, a nd you can resume . 

1 4 You ' re on mute , Bruno . There we go . 

1 5 (Pa u se . ) 

1 6 SECRETARY DOE: I t h ink we can resume . 

1 7 PRES I DENT SI MMA : We are ready to resume . 

1 8 SECRETARY DOE: Yes . 

1 9 PRES I DENT SI MMA : Okay . So , I go back t o 

20 Mr . Hamilton or t o both Mr . J ij 6n a nd Mr . Hamilton. 

21 Actually , there i s going t o be a quest ion by Mr . Thomas . 

22 Was your i dea t o hear the question r ight now a nd 

23 t he n a n swer i t , o r have the quest ion as ked a nd a n swered 

24 f ol l owi ng the two r ebutt als ? 

25 MR. HAMI LTON : We 're g l a d t o hear yo u r questi on s 
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1 a n y t ime , Members o f t he Tribunal , but we thought it mi ght 

2 be more effi c i e nt and eff ect ive for both Part ies if we 

3 coul d hear the questi on s now be f ore we take a break so we 

4 can con s i de r and t r y to assist the Tribunal when we 

5 return . 

6 PRES I DENT SI MMA : Okay . So , I g i ve the f l oor to 

7 Ch r i s , to Mr. Thomas . 

8 ARBITRATOR THOMAS : Than k you , Mr . Chairman . 

9 QUESTION FROM THE TRI BUNAL 

10 ARBITRATOR THOMAS : My question was provoked by 

11 Sl ide Numbe r 5 of t he p r esenta tion made by the Respondent 

12 t h is morn i ng , which re f err ed to t he withdrawal o f the 

13 c l a im i n the Treaty Case i n t e r ms of Doe Run Peru . And I 

14 have been wondering about Doe Run Peru f or qui t e a whi le 

15 s i nce I have been r eading i nto this case , and I would l ike 

16 to ask about i ts involvement o r lack t hereo f i n the Treat y 

17 a nd t he Contract Cases . And I woul d like you t o think 

18 about t h i s t empor ally, at the time o f Renco I and a t the 

19 present time . 

20 So , i t ' s poss i ble t hat t h i s r e l ates both to the 

21 Treat y waiver , the mater ial s i de o f the Treat y wai ver , a nd 

22 it ' s also possible t hat i t pert ains to the cont ract c l a im 

23 because it i s ident i f ied i n the Cont ract as t he second 

24 Party t o the Cont ract . An d , of course , we ' ve hear d 

25 submissions made on the ques tion o f p r ivity o f con t r act s 
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1 today . 

2 So , i t ' s more a question of fact than law . I 

3 woul d just l ike t o have g r eat e r elabor ation from bot h o f 

4 your perspect i ves on wh y Doe Run Pe ru was wi t hdrawn as a 

5 Party t o the i nitial treat y c l a i m and wh y it ' s not a Part y 

6 to the existing contract claim . 

7 And i s there any eviden ce--it may not be on the 

8 recor d , but i s ther e a n y evidence of any i nvolvement-- I ' m 

9 not sur e what t he t erm is in Peru , but the Tr ustee in 

10 Bankruptcy or t he liqui dat o r . I s ther e a n y invo l vement 

11 between Ren co , on t he one hand, and the Trust ee i n 

12 Bankruptcy i n relat ion t o these legal proceedings? Was 

13 t here any a t the time of Renco I ? Is t here any i n t he 

14 more recent Renco II a nd III p r oceedi ngs . 

15 Is t hat suff iciently c l ear , Mr . Kehoe a nd 

16 Mr . Hamilton? 

1 7 MR . KEHOE : Yes , i t i s perfectl y clear to me . 

1 8 MR . HAMILTON : Unde r s t ood , Mr . Thomas . 

1 9 ARBITRATOR THOMAS : Thank you . 

20 And if i t t u r n s out that thi s i s not something 

21 you can easily deal with wi t h i n t he hal f an hour , I accept 

22 t hat , I understand t hat . Bu t I did want to r aise this 

23 issue becau se it ' s been in my mi nd . 

24 MR . KEHOE : On ce agai n , it ' s a good question . 

25 Obvi ously I' m not goi ng to a nswer it now . 
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1 we ' l l be able to give you some i nfo r mati on, but to give 

2 you full - - you know, ever y b i t o f i n fo r mati on you need , 

3 t he n we may need to f o l low up wi t h you . I have a very 

4 good idea , b u t I may mi ss a de t ail a nd then r egret it . 

5 ARBITRATOR THOMAS : Underst ood . Thank you . 

6 MR. KEHOE : Thank you . 

7 PRES I DENT SI MMA : Okay . Than k you . That gets 

8 us to t he b r eak . And the break we wi ll e xtend to 6 : 4 0 

9 Mun i ch t i me , 12 :4 0 Eastern St a ndard Time . Okay , so see 

10 you t hen . 

11 MR. KEHOE : Thank you . 

12 (Recess . ) 

13 PRES I DENT SI MMA : So , we reach t he stage of the 

14 s hort r ebutt a l s on t he con t r act arbi t r ation bifurcat ion 

15 issue , a nd I give t he f loor t o Responden t f o r its 

1 6 rebuttal . 

17 Mr . Hami l t on o r Mr . J ij 6n , you have the 

18 f l oor --whoever . 

19 REBUTTAL ARGUMENT ON CONTRACT ARBITRAT I ON BY COUNSEL FOR 

20 RES PONDENT 

21 MR. HAMI LTON : Thank you very much . I' m going 

22 to inv i te my col league t o pro j ect j us t a f ew slides t hat 

23 are ma t erial , you ' ve seen befor e , j us t to help guide u s . 

24 

25 

Tha nk you very much . 

Next s l i de . 
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1 Mr . Pres i den t and Member s o f t he Tr ibunal , we 

2 wi l l begi n wi th a bri e f respon se to the query o f the 

3 Tribunal , a nd Mr . Thomas i n par ticu lar, t hat relat ed to a 

4 re f e r e nce i n Respondents ' presentat i on i n the Treaty Case 

5 regarding the Amended St a t eme nt o f Cl aim, and as 

6 Mr . Thomas men t i one d, depending on your p oint o f v i ew , 

7 coul d have materi ality fo r t he Treaty or the cont r act 

8 case . 

9 Fundamental l y what occurred in 2011 was that 

10 Renco i n i t i a lly f i led a St a t ement of Claim i n Apri l o f 

11 t hat year that i ncluded two Cl a i ma nts a nd two Responde nts . 

12 It subsequen t l y amended i t s Statemen t o f Claim i n August 

13 o f 2011 . Ms . Me na ker will b r i e f ly d i scu ss what occurred . 

1 4 MS . MENAKER : Hi , Member s o f t he Tr ibunal . 

15 I s uggest briefly i n r esponse to Arbi t rat o r 

16 Thomas ' s question on t he Treaty fron t , as Mr . Hami l t on 

17 noted, Renco i n i t i al l y filed i t s Treat y c l aim in Renco I . 

18 The Claimants we r e both Renco a nd DRP, and the Respondent s 

19 were Peru a nd Act i vos Mineros . And Peru consulted or 

20 raised a n i ssue wi t h--with , e x cu se me , Claimant s a nd noted 

21 t hat , o f course , Acti vos Mineros cannot be a respondent in 

22 a treat y c l a i m. And i n respon se Renco then ended up 

23 f i l i ng--a nd l et me back up t o say that with t heir i n it i al 

24 Noti ce o f Ar b i tration, Renco fi l e d a wai ver on behal f o f 

25 itself , on beha l f o f Renco a nd also f iled a waive r on 
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1 behal f o f DRP because , as you know , under the Treaty as in 

2 other Treat i es , U. S . treat ies in par ticu lar like the 

3 NAFTA, you can fi l e a clai m on your own behalf; you can 

4 a l so fi le a c l a i m on behal f o f a n e n terpri se that you own 

5 a nd control ; and, when you do that , you need to fi l e a 

6 waiver o f the e nte r prise ' s right to i n itiate o r cont i nue 

7 a n y proceedings . 

8 So , they fi l ed two wai vers . The n they fi l ed a n 

9 amended clai m. They dropped Act i vos Mineros as a 

10 respondent. They also dropped DRP as a co- clai man t , a nd 

11 t hey d i d not f i l e a new waiver f or DRP, so they on l y fi l ed 

12 a waiver fo r Re n co , no wai ve r fo r DRP . 

13 In ou r ob j ecti ons , Prel i mi na r y Objecti on s on 

14 waiver , we r a i sed numerous a r guments . As you know , we 

15 objected t o Renco ' s wai ver, inc l udi ng because o f the 

16 language , the reser vati on that they took . We also 

17 objected on t he ground t hat Renco should have i ncluded a 

18 waiver f o r DRP . And t he bas i s was that t hei r clai m t hey 

19 origi nal l y f iled d i d not change from t heir clai m that they 

20 f i led--t he amended c l a i m other than the named Part i es . 

21 The substan ce o f the Cl aim d i d not change . And we argued 

22 t hat that mean t that t he Clai m woul d sti l l be made on 

23 behal f o f thei r Investment DRP a nd , there f ore , t hey s hou ld 

24 have submi t t ed a waiver f or DRP. 

25 And to the extent t hat t hey were act i ng 
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1 inconsistentl y with that waiver, it should or acting 

2 inconsistentl y by having DRP i n i tiate or continue l ocal 

3 proceedings wi th respect to the same measure , then the 

4 Cl a i m shoul d be d i smi ssed either because they were acting 

5 in violation of DRP ' s i nitial waiver that they purported 

6 to unilaterally wi thdraw, or because they should be deemed 

7 to have submi tted the Claim on behalf of DRP and shoul d 

8 have put in a compliant waiver on DRP ' s behalf . 

9 And, in support of that , we noted that there 

10 were two d i fferent proceedings that DRP had, indeed, 

11 initiated and continued, and these were not defens i ve 

12 proceedings . Nor were they proceedings wi thin the 

13 confines of the bankruptcy proceedi ng , so specifi cally 

14 there was a consti tutional amparo DRP had filed i n i tiall y 

15 agai nst the MEM chal l enging the MEM credit in November of 

16 2010 . DRP lost . And then it f i led an appeal, and it 

17 lost , and i t fi l ed a second appeal, which was the 

18 constitutional amparo which was months after the Amended 

19 Noti ce of Arbi tration was filed . 

20 So , that is an Affirmative Acti on taken by DRP 

21 in the Court to f i le this amparo and in v i olation of a 

22 waiver had a wai ver been filed . And again, that was not 

23 governed by the Bankruptcy Code . It was governed by the 

24 Peruvian Code of Consti tutional Procedure . 

25 The second case was a Contentious- Admini strative 
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1 proceedin g that was again fi led by DRP i n J a nuary of 2012 . 

2 There , i n that case also , DRP had l o s t i n the first 

3 i n stance , a nd t hey a l so l o s t on appeal . They fi l ed a 

4 cassati on appeal, and bo th t hat cassat ion appeal was 

5 pendi ng a t the t i me that Ren co wo n , as was the 

6 const i t ut i on a l amparo that I j us t ment ioned; bo t h of those 

7 we re pending , so that was the crux o f ou r mat e r ial wai ver 

8 objecti on i n that case . 

9 So , than k you . 

10 MR. HAMILTON : Thank you , Ms . Menaker . 

11 An d , Members of t he Tri bun a l, i t only 

12 under scores t he dangerousness o f t his absurd abuse t heo ry 

13 t hat Clai ma n t is aski ng yo u t o buy into a n d r eal l y t o 

14 uti l i ze t o gu t the Treat y requirements i n the pen d i n g 

15 Treat y Case because ther e a r e a whole seri es of i ssues 

16 t hat unfolded i n the f i r s t case i n connection with t he 

17 waiver , i n connect i on wi th t he ongoing l ocal l i t i gat ions 

18 wh ich Ren co t he n went i n under the a u spi ces o f a d i f f e r e n t 

19 s ubs i d i ary o f Ren c o on t ho se cases . So , ther e are a real 

20 t h icke t of i ssues here . 

21 The one thin g I would j ust u nderscor e t hat we 

22 said this mo r n i n g , o f c o u r se , i s upon receivi ng that 

23 Amended St a t ement o f Cl aim, Pe r u , i n letters of August a n d 

24 September of 2011 , wi t h no f i l ing obl i gati on already 

25 f l agged the waiver issue whi ch i t then, o f c o u r se , 
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1 repeatedl y r equested to be hear d upon . 

2 The f i n a l t h i n g t hat we woul d say as t o your 

3 query about DRP, i s we draw your at t e n t i on to t he 

4 Framework Agreement between the Part i es t hat is be f ore the 

5 Tribunal, a nd at Section 3 of that Agr eement , it e xplains 

6 i n this j o i n t Docume n t t he Part i es acknowl edge t hat t he 

7 process f or t he l i qui dat ion o f DRP r eferenced in the 

8 Noti ces , the dispute Not ices , i s ongoing . I t also r e f ers 

9 to the role o f the Mi n i str y o f Energy a n d Mi nes i ncluding 

10 continued eff orts t o func t ion on a con sensus - based 

11 approach wi th t he approval of the maj ori ty of t he 

12 creditors . 

13 An d so , we wou ld be glad to discu ss that , i f you 

14 ever reach i t , but I refer you to that as one source of a 

15 Joint Stat emen t about the s t atus o f DRP . 

16 Next , we wi l l bri efly address the Cont ract Case , 

17 is i t we coul d go t o t he next s l ide , please . 

18 Now , Members of t he Tri bun a l, we showed you thi s 

19 f i gure , whi ch was also in our p l eadings , showin g the 

20 mi salignment between t he Parti es to the Contr act a n d the 

21 Guarant y a n d the Parties t o the Contract arbi t r at i on . 

22 That is t ruly d i sturbin g . It i s incon c e iva ble to u s h ow 

23 t hat issue wou ld not need to be addr essed as a t hreshold 

24 matter . The Part i es have been deal ing with t his i ssue f or 

25 years . As we mentioned be f o r e , t h i s issue was e xte n s i vely 
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1 briefed i n 20 1 4 a n d 20 15 . The f act that the Tr ibunal i n 

2 t he fi r st case , wh ich i ncluded the contract claims , d i d 

3 not r each thi s i ssue is simply because we won on our f irst 

4 l i ne of de f e n se . 

5 An d so , these issues are very wel l -known, very 

6 heavily b rie f ed , and easily d i v i sible f rom the deep swathe 

7 o f i ssues rel ati ng to envi ronmenta l conduct and all o f the 

8 attendant tech n i cal and documentary i ssues . Lite r ally, 

9 mi l l ions a n d mi l l i ons of document s , a swathe that wil l be 

10 necessary i f the case reaches that point . 

11 An d , fundamentally, what we heard from Claimants 

12 is n ow reveal ed ; it' s n ow there . Ther e was not an 

13 emphas i s that t hey are Par ties , but rather carefu l sl i c i ng 

14 o f words us ing the term " signat o r ies ." Si gnatori es , and 

15 based on this ve r y , very narrow r o l e t hat these entiti es 

16 had, and the i r departure fou r days a fter i n t he case of 

17 Renco , f our days after t he o rig i nal date o f t his Contract, 

18 t hey a r e seek i ng to u se that to bri ng a range o f 

19 contr actua l arguments and ext ra- contractual argument s . 

20 So , t hey 're n ot par t i es , t he r e was no consent t o 

21 arbitrate , a n d they want t o magi cal ly brin g 

22 extra- contractual claims in a n a r b itrati on. 

23 I f t he f i ght that t hey want is whether 

24 s i gnatori es wh o are not part ies can benefi t from their 

25 Arbitrati on Cl a u se , l et ' s go . We know thi s ver y well 
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1 under Peruvi a n l aw . It ' s been addressed i n var ious 

2 matters . Certai n l y , t he Tri bunal may be f ami l i ar wi t h 

3 contr act d i sputes around t he regi on deal i ng wi t h thi s 

4 issue about s i gnatori es versus Part i es . And i t i s a 

5 segregab l e i ssue . Respondents have not consent ed to 

6 arb i t rate these c l aims . I t must absolutel y be deal t wi th 

7 up fron t . 

8 Mr . Ji j 6n, has a f ew addit i ona l observat i on s . 

9 PRES I DENT SI MMA : Than k you , Mr . Hamilton. 

10 Mr . Ji j 6n? 

1 1 MR. JIJON : Thank you , Mr . President . 

12 Ve r y bri efly, t oday , we heard at lengt h Cl aimant 

13 argue and make a n extra- contractual f ocu s trying t o say 

14 t hat Respondents ' ob j ect ions should be re j ect ed on t he 

15 bas i s o f ce r tain extra- con t r actual c l aims under the Ci v i l 

1 6 Code . This e xtra- contract ual focus on ly underscor es the 

17 problem with con sen t . 

18 What we did not hear i s what is anot her basis 

19 f or haul i ng Peru a nd Act ivos Mineros into thi s Arbi t rat i on 

20 i f not f o r the Contract a nd Guaranty? Con sen t is consent, 

21 as I said thi s morn i ng , i t is f undamental . And the on ly 

22 bas i s for con sent t hat has been al l eged so f ar , as we 

23 know, i s the Contract a nd the Guaranty . That is cor rect 

24 whether we ' r e talking about l i abil i t y under t he Ci vil Code 

25 or under the Contract . And t oday we heard lots of 
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1 arguments about the ori gins o f the Contracts . 

2 Si milarly, these a r guments on the f ormation of 

3 t he Contract underscore why this is a seri ous ob j ect ion 

4 a nd why thi s i s a n objection that should be heard now 

5 rather t ha n wi t h the l i abili t y piece . Whether t here i s 

6 l i ability under the Civil Code o r under t he Contract i s 

7 complet e l y diffe r ent f rom whether ther e was consent or 

8 whether the Cl a i mants can submit t hose l iabilit y d i sputes 

9 to a r bitration . We don' t agr ee with any o f t he a r gument 

10 p u t fo r war d today on t h is issue by Cl aimants but that is 

11 not t he poi nt t hat t he Tribunal has to decide now . The 

12 quest ion before the Tr i bunal now is simply whet he r t hose 

13 issues , those s ubst a n t i al and ser ious issues , whi ch 

14 Cl a i mants wan ted to argue about shoul d be heard i n a 

15 prel iminar y p hase or whether they should be joined t o the 

1 6 very separ a t e a l so complex issues of liabi lit y t hat woul d 

17 have to be decided i f this Trib unal l et t he case go 

18 f orward . 

19 Tha nk you . 

20 

21 

22 

23 

24 

25 

PRES I DENT SI MMA : Thank you , Mr . Jij6n . 

Mr . Hamilton ? 

MR . HAMILTON : Thank you very much . 

Can we stay on the prior sli de , please . 

Tha nk you . 

So , j us t t o c l ose out on the Contract issue . As 
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1 I me n t i oned, Pe r u does n ot r equest b i fu r cation l i ght ly . 

2 It does not do so r ou t i nely . I t on ly d oes so due to the 

3 seri ous natur e of t he f undame ntal corne r stone issue o f 

4 consent that goes t o t h e hear t of thi s Request f o r 

5 Bi furcati on . I n that sense , thi s i s a situat ion that i s 

6 readi ly d i s t i n guishable from man y cases relat i n g t o 

7 b i furcati on . A r ecen t example such as Eco Or o ve r sus 

8 Colombi a a n d oth e r recen t i nvestme nt claims i n Colombi a as 

9 wel l. This i s a d iffe r ent s i tuat ion becau se we r eally 

10 have not on ly a cor nerst on e i ssu e r e l ated to consent by 

11 s i gnatori es n ot par t i es , who were not even l i ngering 

12 s i gnatori es . 

1 3 So , we have a n easily divi s i ble set of i ssues . 

14 On e goes t o t h reshold cont ractual i ssues . The other goes 

15 to a g i a nt swath e o f e nvi r onme ntal i ssues , all o f the 

1 6 mi l l i on s o f documents i n t he Mi ssouri l i t i gat ions , al l of 

17 t hose t echnical document s , a nd all o f t hat o t her unive r se 

18 o f types o f i ssues a nd experts that may b e i nvolved . As a 

1 9 matter o f f act , if a nythin g , what we heard today about 

20 d i sputes o r a r guments about what t h e Con t r act says , 

21 c l ear ly have nothi n g to do wi th al l this other vast swathe 

22 o f i ssues . 

23 

24 

25 

So , i n s hort , t h i s i ssu e i s r ead i ly segr egabl e 

a nd need s to be heard p r ompt ly . It doesn ' t need t o take a 

year to hear thi s i ssue . I t doe sn ' t need to take two 
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1 years t o hear t h e issue . We thi nk that a compact b r iefi ng 

2 schedule is per f ect ly appr opriate to address this i ssu e . 

3 Now , to conclude , in s ummar y , Member s o f the 

4 Tribunal , you have two set s o f i ssues be f ore you : The 

5 scope o f the Treaty Case and the scope o f the Contract 

6 Case . I n the Treat y Case , t he Treat y itsel f mandates 

7 temporal r equirements . They can not be escaped because one 

8 company wants to . They cannot be escaped because one 

9 company violated the Treat y i n a previou s case , a p r evious 

10 case where there was no f indin g o f abuse and no 

11 oppor tunity to cure . This Trib u nal i s not authori zed t o 

12 make such f i ndings at this poi nt . There i s consonance 

13 between the two par t i es to t he Treat y , the Uni t ed St ates 

14 o f Amer ica a n d the Republic o f Peru, r egarding t h e 

15 impor tance a n d rigidi ty of t hese temporal requirements . 

1 6 Peru did not con sent to a r bit rate such claims , a n d t he 

17 Treat y mandates d i smi ssal of the Cl a i ms i n the case . 

18 Secon d , with respect t o t h e Con tract Case , 

1 9 b ifurcati on i s plainl y appropriat e . Claimant s are not 

20 parties to the Contract , Respondents did not consent to 

21 arbitrate with these Cl aimant s , and these issues are 

22 wh o l ly distin ct from t h e appli cat ion o f t h e Contract and 

23 t h e swath e o f relat ed technical and l egal mer i t s issues . 

24 Bifurcati on i s permiss i ble and certai nly i s necessar y . 

25 So , Member s o f the Tribunal , you act ual l y have a 
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1 b i g responsibi l i ty r i ght now , a respons i b i lity to appl y 

2 the Treaty that is the basis f or juri sdi ction in the 

3 Treaty Case and thereby limit the scope or dismiss that 

4 case ; and, second, to take into account the fundamental 

5 cornerstone i ssue o f consent to arbitrate in the Contract 

6 Case . 

7 I want t o thank you very much f or your patience 

8 and your attenti on duri ng this Hearing on behalf o f Peru 

9 and White & Case . Thank you very much . 

10 PRESIDENT SIMMA : Thank you, Mr . Hamilton . That 

11 gets us to the Claimants' rebuttal on the matter, but the 

12 Cl a i mant wi l l get the five minutes ' extra break that we 

13 agreed on yesterday . 

1 4 And, o f course , it woul d be open f o r Claimant to 

15 f ol l ow the example o f Respondent and answer Arbitrator 

16 Thomas ' quest i on i n one go - t ogether with a short rebuttal . 

17 Oka y, so we start again at 7 : 10 Hague t i me . 

18 That is 13, 1310 , 1 : 10 p . m. Washington time . 

1 9 MR . KEHOE : Mr . Pres i dent, can you hear me? 

20 This is Ed Kehoe . 

21 PRESIDENT SIMMA : Yes . 

22 MR . KEHOE : I would l ike to note f o r Marti n Doe , 

23 when I tried to start the video, it says you cannot start 

24 your video because the host has stopped it . So, if you 

25 coul d just f i x that within the next five minutes, that 
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1 woul d be great . 

2 

3 h i s best . 

4 

5 a l ong . 

6 

7 

8 mi nut es . 

9 

10 

11 

12 

13 

PRES I DENT SI MMA : I'm sure that Mart in wil l do 

MR . KEHOE : Okay . I just wanted to move it 

SECRETARY DOE : You should be right there . 

MR . KEHOE : Thanks so much . See you in a few 

PRES I DENT SI MMA : Thank you . 

MR . KEHOE : Thank you . 

(Pause . ) 

MR . KEHOE : Mr . President, shal l I begin? 

PRES I DENT SI MMA : Yes , please . 

14 REBUTTAL ARGUMENT ON CONTRACT ARBITRATION BY COUNSEL FOR 

15 CLAIMANTS 

16 MR . KEHOE : We know begin , as you asked , and 

17 begin answering Mr . Thomas's questi on as best we can right 

18 now , and we woul d like an oppor tunity to follow up because 

19 it ' s an important poi nt that you ' re right, i t t ranscends 

20 both cases . 

21 When Renco refiled its case , originally it fi led 

22 it with Doe Run Peru--and Ms . Menaker was right, there 

23 were consultations ; we wer e hoping t o have a consol idat ed 

24 case and d i a l ogue with colleagues a t Whi te & Case--t hey 

25 said they would oppose t hat , and we said " f ine ." But, as 
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1 t i me went on, Renco became very con cer ned about l osing 

2 contr ol of DRP, a nd that' s actually exactl y what happened . 

3 DRP is now in bankruptcy , a nd the l i quidator--MEM i s the 

4 largest c r edi tor f or a l l t he reason s we j ust d iscussed, 

5 a nd t he l iqui dator has t a ke n complet e control ove r DRP, so 

6 Renco has l ost 100 percent control over DRP . 

7 So , you know, I t hink I can leave i t at that fo r 

8 now . Ther e h as been a lot of at t r i but ion by Peru as to 

9 wh y Renco d i d or didn' t do something , a nd even t his 

10 morn ing , you know , tal king about t he wai ver and the l i ke , 

11 b u t Renco knows wh y i t did o r d i dn ' t do t h ings . And 

12 havi ng Doe Run Peru i n ban kr upt cy , wh ich u lti mately 

13 happened, was not something--it ' s not a good thing for 

14 Renco t o have DRP in a t reat y case when Renco doesn ' t 

15 contr ol i t a n ymor e a nd it ' s i n bankruptcy . 

16 Wi th t hat , I will t urn it over to my col league , 

17 Isabel Fe rna nde z de l a Cuest a , to rebut--to give a 

18 rebuttal on t he Contract Case . 

1 9 PRES I DENT SI MMA : Thank you , Mr . Kehoe . 

20 Ms . Ferna ndez de la Cuesta , you have t he f loor . 

21 MS . FERNANDEZ de la CUESTA: Tha n k you , 

22 Mr . Chairma n . 

23 J ust ve r y briefly, I wi ll make a f ew poi nts . 

24 The fi r st one is that , o f course , we claim a nd take t he 

25 pos i t ion that t he Claimant s are part i es to the Stock 
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1 Trans f er Agr eemen t , so I want t o be very clear about that 

2 because Responde n t seems t o be playing games with the 

3 wording . 

4 Second o f a l l , all r elevant Parti es consented to 

5 arb i t rati on unde r Clause 12 . That Cl ause is separ able 

6 f rom the r emai n i ng - - f rom t he rest of t he Agreeme nt. And 

7 so , t o t h e e x tent t hat Respondent s wer e to be r ight , that 

8 Cl a i ma n ts a r e not parti es t o the Agr eement , t o t h e Stock 

9 Tran s f er Agr eemen t , they would s t i l l be parti es t o t he 

10 Arb i t rati on Agreement i n Clause 12 , which is the basis f o r 

11 consent . 

12 My t h ird poi nt is t hat t he Clai mants ' 

13 e x tra- contractual claims are based on t hat same 

14 separ abi l ity i n that same c o nsent, a n d those clai ms are 

15 based o n the Civi l Code a nd fal l wi thin t h e bro ad scope o f 

1 6 t h e Arbitr a t i on Agr eemen t which t a l ks abou t any claims 

17 relat i n g t o t h e Con tract, a n d these clai ms relate t o the 

18 Contr act . 

1 9 An d the f o urth p o i nt, a nd probab l y my f i nal 

20 point, is that thi s whole no t i on t hat , i n thi s case , ther e 

21 are ver y d i screte t hreshold issues a n d then a swathe of 

22 e nv i r onmen tal mat ters that can eas i ly be separated is n ot 

23 true . An d i t ' s n o t tru e becau se , under Peruvian law , a n d 

24 unde r t he St ock Purc hase Agr eemen t i tsel f, the Tr i bunal 

25 mu st take i n to c on siderati on extr i n s i c evi d e nce rel ati ng 
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1 to h ow t he Contract came about , how the negot iati on s came 

2 about, wh o the Part ies wer e , and so on and so forth, to 

3 deci de t hese Preli minary Ob j ections , whi c h a r e merit s 

4 objecti on s . 

5 An d so , I' m not even s ure that a l l o f t hese 

6 t h rongs of e nvironmental issues wou ld u l t i mat ely be par t 

7 o f this case , but even i f they were , t hey wer e relat ed to 

8 t he mer its ob j ections that Claimants - - excu se me , that 

9 Respondents h ave put f o r ward . 

10 An d so , I woul d r efer the Tribunal t o Sl ides 28 , 

11 29 , 30 , and 3 1 of our p r esent a tion this morning wher e I 

12 went through Peruvian Law on the issue o f the Parties ' 

13 i n tent a n d the St ock Trans f e r Agr eement a n d t he expr ess 

14 re f e r ence i n that Agreement t o extrin sic documents t hat 

15 have inter p r etative val ue , a nd that there itself, right 

16 t here , s h ows that t hese issues cannot be bi f urcated 

17 wi t hout cau s ing i ne ff iciency and without causing delay and 

18 wi t hout cau s ing additional cost. 

19 An d the l ast point I would make i s t hat 

20 Mr . Hamilton star ted h i s r emarks by sayi ng that Ren co was 

21 tryi ng to del ay this case to avoid the reckoning day , a n d 

22 I would l i ke the Tribunal to thi nk wh o i s really t ryin g t o 

23 avoi d t he reckon i n g day by cau s i ng this delay and 

24 b ifurcati on . Because , ul t imatel y , the l iabilit y or 

25 e nv ironmenta l c l a i ms l i es with Acti vos Mineros a n d on 
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1 Peru, and the longer t h is p r ocedure goes , the longer they 

2 avoi d t heir liabi l iti es unde r the St ock Trans f er 

3 Agreement . 

4 And with t hat , Mr . Cha i r man, I pass the f l oor to 

5 Mr . Kehoe . 

6 PRES I DENT SI MMA : Thank you very much . 

7 That brings to a n e nd the last act i n t his 

8 drama , t he Cl aimant s ' rebutt a l of contract matt ers and, i f 

9 I have f oll owed i t correct ly , a l l the a n swers t o the 

10 quest ion by Mr . Thomas . 

11 Chri s , may I ask you : Are you f i ne with the 

12 a n swers o r you need more i nformat ion or . . . 

13 ARBITRATOR THOMAS : Wel l , I t h i n k I can wor k on 

14 t he basis of the existi ng recor d , although I do note that 

15 Mr . Kehoe i nd i cat ed that he mi ght wi sh to f ollow up on the 

16 point . 

1 7 PRES I DENT SI MMA : Okay . Mr. Kehoe , if that i s 

18 t he case , you probabl y have t o give Mr . Hamilton a chance 

19 comment, or does that go-- I think so . 

20 Mr . Kehoe , l et me as k you . 

21 MR. KEHOE : And , f i r s t o f a l l , let me apol ogi ze 

22 f or having my v i deo on dur i ng most o f Ms . Fe r nandez ' s 

23 present ation; I d i dn ' t r ealize i t . 

24 So , Mr . Thomas , I t h i n k I just-- I think i t was 

25 more of a caveat , t hat obviously I wan t to be abl e t o 
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1 e l aborate on that poi nt and not t o be , whi ch I know t he 

2 Tribunal woul dn ' t do , but not t o be k ind o f boxed i n , a nd 

3 I d i dn ' t g i ve you an awful lot of f act s . I just e xplained 

4 to you , you know, t he timing of t he withdrawal , the reason 

5 f or t he withdrawal . You asked what ' s going on with t he 

6 l i qu idator, a nd so I don 't t h i n k - - i f you have more 

7 quest ions abou t that , then I wou ld l i ke a n opportun ity to 

8 g i ve you a more f u lsome answer ; it feels l ike you may . 

9 And so , i f that ' s t he case , we can make a writt e n 

10 s ubmission , b u t we ' re not aski ng f o r permi ssion to do that 

11 r i ght now . 

12 PRES I DENT SI MMA : Okay . Chris , you p r obably 

13 have the last wor d on this mat t e r . 

1 4 ARBITRATOR THOMAS : Why don ' t we leave it on 

15 t h is bas i s . The Tribunal will discuss a f ter the Heari ng 

16 how it wi s hes to p r oceed in t e r ms of t he deliberative 

17 process . 

18 And given t he fact that you didn ' t have a lot of 

19 t i me to respond t o t h is , obviously the Respondent was i n a 

20 posit ion t o expl a i n i ts perspective i n rel ation to t he 

21 treat y c l a i m, but it may be that we migh t ask for 

22 somet hing i n writing--speaking entirely personal l y- - s i mply 

23 because i f it t urns out that ther e is something of r eal 

24 relevance here to t he disposition of a question that' s 

25 be f o r e us , it woul d be bet te r t o be doing it on the bas i s 
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1 o f receiving any f urther i nformat ion we t h ink is necessar y 

2 to receive . I d i d n ' t want t o t a ke a n ybod y by surprise by 

3 drawing a n inferen ce f rom something which has been sai d in 

4 oral a r gume n t wi thout necessari l y bei ng able to see a 

5 docume n t . 

6 But may I s uggest we just leave i t on t hat bas i s 

7 a nd I can d i scuss with my coll eagues and we can see 

8 whether we have a need t o f oll ow up ? 

9 MR. KEHOE : That ' s good f o r t he Clai mants , yes . 

10 PRES I DENT SI MMA : Okay . Good . 

11 MR. HAMI LTON : Mr . Preside n t , i f I might very 

12 briefly, f i r st , Pe r u a nd Act ivos Mi ne r os would be glad to 

13 provide clar i f ication i f t hat would ass i st . 

1 4 Second, j ust as a factual mat ter , I think it ' s 

15 impor tant to note t hat DRP was removed f rom t he i n i t ial 

16 Statement of Clai m i n Renco I becau se t he Statemen t o f 

17 Cl a i m was not f o r mulated i n a manne r con s i stent wi th the 

1 8 Treat y . I t was a procedur al i ssue that was coordinated 

19 a nd discu ssed bet ween the Par t i es that l ed to t he i r 

20 deci sion t o s ubmi t a n Amended Statemen t o f Claim . 

21 And , f i nally--and again, you can look at the 

22 joint agreemen t o f t he Par ties a nd the Framewor k 

23 Agreement - - the Republ ic does not con t r o l the bankruptcy 

24 proceeding . I t i s a credi to r - control led process . The 

25 l i qu i dator i s not t he St a t e --i t is the l iquidat or 
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1 appoint ed by creditors - - and the Min ist ry o f Environment 

2 doesn 't control a nd dict a t e what happens i n t his 

3 creditor- control led process . 

4 Beyond that , I think fo r Mr. Kehoe or I t o say 

5 more woul d certain ly open up a whol e r a nge of issues , a nd 

6 it would compl icate ever yone ' s afte rnoon, so we wil l l eave 

7 it a t t hat. 

8 (Overlapping speake r s . ) 

9 MR . KEHOE : Mr . Pres i dent , I d i sagree with t hat . 

10 I would as k to be abl e t o respond to t hat . Mr . Hamilton, 

11 i n the Cont r act Case , has refe r red t o t he Treat y , and I 

12 haven 't obj ected, and I wouldn' t nor mal l y , but I s houl d be 

1 3 a l lowed to r espond to what he just said . It was . . . 

1 4 PRES I DENT SI MMA : Right . May I suggest that you 

15 let t he Tribuna l del i ber a t e on this matter . 

1 6 MR . KEHOE : Sur e . 

1 7 PRES I DENT SI MMA : I wil l get back to you i f 

18 t here is need f o r further clari f ication wi th regar d to the 

19 contr act c l a i ms . We ' re not i n the same , I would say , 

20 "hurr y " as we are with t he treaty claim, so t here woul d be 

21 t he t ime , so l et ' s see what comes out . 

22 MR . KEHOE : Yes . 

23 PROCEDURAL DI SCUSSION 

24 PRES I DENT SI MMA : Okay . That l eaves us with a 

25 couple o f questi on s . The f i r s t question i s t he questi on 
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1 o f Post - Heari ng Briefs . 

2 Now, wi th regard to the treaty c l aim, the 

3 Tribunal has about two- and- a - ha l f weeks ' time t o come up 

4 wi th the Award i n the 10 . 20 . 5 procedure, so the Tri bunal 

5 does not need or does not expect you t o come up with 

6 Post - Hearing Bri efs at least on the treaty claim . We have 

7 the same feeling with regard to the contact claim except 

8 if the Parties really i nsist on wri t i ng these bri efs . 

9 But, as I sai d, it woul d make no sense with regard t o the 

10 Treat y . 

11 So , the bottom line , the Tri bunal does not need 

12 Post - Hearing Bri efs except if you really are eager t o 

13 produce them . 

1 4 Respondent? Mr . Hami lton? 

15 MR . HAMILTON : On behal f of Peru and Activos 

16 Mi neros, we are not anticipati ng Post - Hearing Bri efs at 

17 this time , Mr . President . 

1 8 PRESIDENT SIMMA : Okay . Mr . Kehoe? 

1 9 MR . KEHOE : And we ' re the same, Mr . President . 

20 We are happy to not have Post- Heari ng Briefs . 

21 PRESIDENT SIMMA : Good . Thank you . 

22 The other point is the question o f the 

23 Trans c ripts , the Transcripts ' exami nation and correcti on , 

24 and here I thi n k the same is val id as I said before . Wi th 

25 regard to the treaty c l aim, the Tri bunal has so l ittle 
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1 t ime , and I t h i nk it would r eall y come to the corr ect 

2 decision in t he case without even on t he basis o f 

3 Transcripts t hat migh t not have t he ultimate blessing by 

4 t he Par t i es , so my suggest ion would be that you please go 

5 about t he p r ocedure regarding the Transcri pts , but we wi ll 

6 not need them at l east fo r t he Deci s i on on the treat y 

7 c l a im . The Deci s i on would have t o be made by t he end o f 

8 t he month . 

9 Woul d that be fine with you , too? 

1 0 Mr . Kehoe , we start with you t h is time . 

11 MR . KEHOE : Yes . That ' s perfectl y fine with us . 

1 2 PRES I DENT SI MMA : Mr. Hami lton? 

1 3 MR . HAMILTON : Yes , Mr. President . Thank you . 

1 4 PRES I DENT SI MMA : And l et me ask my col l eagues 

15 fi rs t . 

16 To my col leagues , do you have any o r ganiza t ional 

17 issue t hat I might have f orgott en to r a i se? 

18 Chris? 

1 9 ARBITRATOR THOMAS : Nothing comes to my mind at 

20 t h is point. Thank you . 

21 PRES I DENT SI MMA : Thank you . 

22 Ho r acio? 

23 ARBITRATOR GRI GERA NAON : Not h i ng on my mind, 

24 e i t her . 

25 PRESIDENT SI MMA : Okay . Fine . 
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1 Par t i es , Mr . Hami l t on , any matter that I , in my 

2 i nnocence , mi ght have f orgotte n t o r aise? 

3 MR. HAMI LTON : Ther e are man y thi ngs on the mind 

4 o f the who l e world t hese days , but I don ' t thin k we have 

5 a nything i n add i t i on to raise at t his t i me wi th the 

6 Tribunal . We ve r y muc h appr eci a t e your patience a nd t i me , 

7 a nd I extend courtes i es to Mr . Kehoe as well . 

8 PRES I DENT SI MMA : Mr . Kehoe? 

9 MR. KEHOE : Thank you . Tha nk you, 

10 Mr . Pres i den t . 

11 I actuall y do have one question f or the 

12 Tribunal . 

13 PRES I DENT SI MMA : Okay . 

14 MR. KEHOE : And fo r Mr . Hami lton , to whom I 

15 e x tend my g r atitude as well . 

16 So , Art i cle 10 . 20 . 5 , as you note , g i ves you 17 

17 more days , a nd i f we read i t carefu l l y , it ' s -- I mean, we 

18 were reading i t , i t says , "o n a showi ng o f extr aor dinar y 

19 c i rcumstances , " we can have the ext r a 30 days ; r i ght ? 

20 Because 1 80 days expi red on May 31st, a nd the 210 days , 

21 wh ich i s the ext r a 30 days we get to bri ng us t o 

22 June 30th , r equi r es a showing o f e xtraord i nar y 

23 c i rcumstances . 

24 So , wou ld it be prope r for you to ask t he 

25 Parties , whic h I thin k we will both agree , that ther e wer e 
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1 extraor d i nar y c ircumstances he r e a n d we make a s howing to 

2 you and you approve i t and we get the extra 30 days , o r is 

3 t hat not necessar y? 

4 PRES I DENT SI MMA : That is a question whi ch I 

5 woul d like t o briefly discuss with my col l eagues . I hope 

6 it hasn ' t been our appearance on t h e video , on t h e 

7 p i cture , that we l ook so fat igued and stressed t hat you do 

8 not cons i de r u s capable of comin g up with an award, but I 

9 wi l l make sure h ow my colleagues f eel, okay? 

10 MR . KEHOE : No , no , n o , no , no . Just so you 

11 under s t a n d , a l l I ' m saying is that May 31st has already 

12 gone by--we ' re already past that - - and so , in o r de r t o have 

13 t h e 17 days , we a l l have t o agr ee extr aordinary 

14 c i rcumstances woul d enable us t o get us t h e ext ra 30 days . 

15 PRES I DENT SI MMA : Okay . Right . Of course , i f 

16 t hat is the s i tuation , yeah . 

1 7 MR . KEHOE : Yes . 

1 8 (Overlapping speake r s . ) 

1 9 MR . KEHOE : Th e Claimant s agr ee that t he r e we r e 

20 extraor d i nar y c ircumstances that war rant the extra 30 

21 days . 

22 PRES I DENT SI MMA : May I as k, Mr . Hamilton? 

23 Sor ry f or my mist a ke . 

24 end o f June was--

25 MR . KEHOE : Yeah . 
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1 PRESIDENT SIMMA : Mathematics was never my 

2 great --

3 MR . KEHOE : Well , you have a s k i l l set somewhere 

4 e l se . 

5 PRESIDENT SIMMA : Since we are a l read y two weeks 

6 past the t i me it woul d be actual ly wonderful if you coul d 

7 agree the circumstances exist . 

8 Mr . Hamil t on? 

9 MR . HAMILTON : The Respondents are glad t o 

10 cooperate with Claimants and the Tribunal to confirm the 

11 avai labi l ity o f the i ndicated period o f t i me to reach a 

12 conclusion . 

1 3 PRESIDENT SIMMA : Okay . Thank you very much . 

1 4 Then I think all that remains f or me is t o thank 

15 you for, let ' s say, having been avai l abl e f o r thi s having 

16 gone through thi s exercise in a very ami cable , cooperat i ve 

17 way . And I woul d like t o thank al l the people that are 

18 involved in this technological exerci se--Registry people , 

19 the Interpreters , Court Reporters, Law In Order -- I have t o 

20 f i nd out what that meant, "Law In Order, " but apparently 

21 the law was i n o rder . So , thank you , and we wil l do our 

22 best . Tha nk you very much . 

23 

24 

25 

MR . KEHOE : Thank you very much, all o f you . 

MR . HAMILTON : Thank you . Buenos tardes . 

(Whereupon, at 1 : 31 p . m. , the Hearing was 
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