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The Republic of GuatemalaG(@atemalg presents its Memorial on Objections to
Jurisdiction and Admissibility and Counter-Memori@iemorial on Objections and
Counter-Memoria) in accordance with point 13 of the Minutes of thest Session of
the Tribunal, and the Parties’ agreement that #régs confirmed for the Tribunal via e-
mail of the Secretariat of the Tribunal of OctoBé&r 2011. This Memorial of Objections
and Counter-Memorial respond to the Memorial of TEGuatemala Holdings, LLC
(TGH or theClaimant) of September 23, 201Claimant’s Memorial.

Guatemala uses the acronym “TGH” to refer to thair@&nt and not “TECO” as the
Claimant did in its Memorial, so as to avoid confusing the Claimant with other
companies in the TECO group that are currentlyyene previously, part of the corporate
structure of this investment. It is curious thatH @referred to use the reference “TECO”
in its Memorial when in its Notice of Arbitration elected to use “TGH.” This change
creates confusion regarding the identities of treug's companies and the transfer of
allegedly legitimate expectations between them.HTa&empts to benefit from any such
expectations even though TGH did not exist atithe bf EEGSA’s privatization in 1998
and did not come into existence until 2005, as arpd below. Guatemala uses the
term “Teco” to refer to the other companies of kiwdding group that are distinct from
TGH.

Guatemala attaches to this Memorial on Objectiord @ounter-Memorial the witness
statements of Mr. Carlos Colém and Enrique Molemd Messrs. Alejandro Arnau,
Mariana Alvarez Guerrero and Leandro Torres of Mdos Energéticos S.A. In
addition, it attaches the expert reports of Mr. idddamonte and of Messrs. Manuel
Abdala and Marcelo Schoeters and of Dr. Juan Luguilar Salguero. Finally,
Guatemala attaches 9 appendixes, 162 exhibits machlse 1 to R-162, and 17 doctrinal
and jurisprudential exhibits numbered R-1 to R-17.

1 Claimant’'s Memorial, para. 1.

2 See Section IV.C below.



This Memorial on Objections and Counter-Memorias Heeen written in Spanish and
translated to English. Any discrepancy betweenghglish and Spanish versions should

be resolved with reference to its official versinrthe Spanish language.

l. INTRODUCTION

1. The claim asserted by TGH is a mere regulatory ¢ampunder Guatemalan
law, disguised as a claim under the CAFTA-DR (fineaty). This disguise is not

convincing.

2. TGH'’s claim is that, in setting the electricity glibution tariffs for the 2008-2013
period for Empresa Eléctrica de Guatemala SBEGSA), the electricity
regulator in Guatemala (th€NEE) did not properly apply the Guatemalan
regulatory framework. Since that regulatory framewprovided the basis for its
original investment, TGH claims that such allegediéfective application by the
regulator frustrated its expectations as a shadeinah EEGSA. This is TGH’s

claim.

3. As stated in the case dizinian v. Mexicp “labelling is no substitute for
analysis:3 A simple analysis of the facts presented dematestrthat TGH has
submitted to this Tribunal a simple dispute of gutatory nature concerning
different interpretations of certain proceduraliss related to the review of tariffs
established by the General Electricity Law (ti@E) and the Regulations of the
General Electricity Law (thBRLGE).4

4, TGH wants this Tribunal to decide on the propeeriptetation of the regulations:
the one that TGH shares with EEGSA on one handhairof the CNEE on the
other. This is evidenced by the title of the setid the Claimant’s Memorial in

3 Robert Azinian et al. v. United Mexican Stai€xSID Case No. ARB(AF)/97/2), Award, 1
November 1999:xhibit RL-2 , para. 90.

4 General Electricity Law, Decree No. 93-96 of fBengress of the Republic, 16 October 1996
(LGE), attached to the Memorial &«hibit R-8; Regulation of the General Electricity Law, 21
March 1997 and its modificationR(GE), Exhibit R-36.



which TGH explains how Guatemala supposedly brehthe minimum standard

of treatment pursuant to Article 10.5 of the Tre&tgre, TGH states:

Guatemala breached its Treaty obligation to accord
TECO'’s investment fair and equitable treatment wihen
arbitrarily and in complete disregard of its legal
framework ignored the Expert Commission’s repord an
set the tariffs on the basis of its own stady.

In other words, TGH plainly and simply tries to baan ICSID Tribunal — which
was constituted on the basis of an internatioredtyr and which must judge the
internationalresponsibility of the Republic of Guatemala — deavhether a tariff
review procedure has been properly followed. Thkign eminently regulatory
issue of Guatemalan domestic law. An issue thathéumore, has already been
raised by EEGSA before the regulatory body withspiction (the CNEE) and
before the highest level of the Guatemalan coutte-Constitutional Court.

Despite confirmation from the Guatemalan courts tine CNEE did indeed
properly apply the Guatemalan regulatory framewd®®H asks this Tribunal to
ignore the conclusions of the regulator and of Il courts. It asks, among
other things, that this Tribunal repeat the entaeff review, complaining that
Guatemala breached the Treaty when in 2008 it apgdr@a Value-Added for
Distribution (VAD) for EEGSA - the component of the electricity dimition

tariff that must be paid to the distributor for @ests — that was “unlawful and

unjustifiably low.’®

This is not a task for an international tribunahieh is responsible for judging the
international responsibility of a State but is wompetent to rule on the simple
interpretation of domestic regulatory provisionsudfl less can it request that
such a tribunal determine the correct VAD or theper tariff for EEGSA. First

of all, these are matters for the regulator, th&eENand, secondly, for the control

Claimant’'s Memorial, title of Section Ill.C.

Ibid., title of Section II.F.7.



9.

10.

of the Guatemalan courts and tribunals. Therefb@Hl’s claim is not justiciable
by this Tribunal.

It is a basic principle of international law that disagreement over the
interpretation and application of domestic law does automatically become an
international dispute. As the International Coudrfustice stated in its decision in

the Case Concerning Ahmadou Sadio Diallo

The Court recalls that it is for each State, in fingt
instance, to interpret its own domestic law. Thau€o
does not, in principle, have the power to sub#iitg
own interpretation for that of the national autkies,
especially when that interpretation is given by the
highest national courfs.

This reasoning equally applies to disputes relatethvestment treaties. In the
case oEncana v. Ecuadothe tribunal stated:

[...] But there is nonetheless a difference between a
guestionable position taken by the executive iatieh

to a matter governed by the local law and a defmit
determination contrary to law. In terms of the dtyg

the executive is entitled to take a position iratiein to
claims put forth by individuals, even if that paomit
may turn out to be wrong in law, provided it doesrs
good faith and_stands ready to defend its position
before the courtsLike private parties, governments do
not repudiate obligations merely by contesting rthei
existencd...].8

Furthermore, the tribunal iBD Myers v. Canadastablished the basic rules in

relation to the minimum standard of treatment:

Case Concerning Ahmadou Sadio Diallo (Republic afn€a v. Democratic Republic of the
Congo) Decision, 10 November 2010gxhibit RL-15, para. 70. The Court continues:
“Exceptionally, where a State puts forward a magtifeincorrect interpretation of its domestic
law, particularly for the purpose of gaining an adtage in a pending case, it is for the Court to
adopt what it finds to be the proper interpretation

EnCana Corporation v. Republic of Ecuad@rCIA Case No. UN3481, UNCITRAL Rules)
Award, 3 February 200&xhibit RL-9, para. 194 (Emphasis added).



11.

12.

[The] tribunal does not have an open—ended mardate
second—qguess government decision—making
Governments [...] may appear to have made mistakes,
to have misjudged the facts, [...] The ordinary reyed

if there were one, for errors in modern governmests
through internal political and legal processes, [THe
Tribunal considers that a breach of Article 1105
[minimum standard of treatment] occurs only wheis it
shown that an investor has been treated in such an
unjust or arbitrary manner that the treatment rieghe
level that is unacceptable from the international
perspective. That determination must be made in the
light of the high measure of deference that inteonal

law generally extends to the right of domestic
authorities to regulate matters within their owndsos

[...].9

These rules were directly applied by the tribun&@aluka v. Czech Republic

The Treaty cannot be interpreted so as to penadish
and every breach by the Government of the rules or
regulations to which it is subject and for whicle th
investor may normally seek redress before the safrt
the host Staté&

The tribunal ruled in the same manner in the cds&lamis Gold v. United

States

[Tlhe Tribunal first notes that it is not for an
international tribunal to delve into the details arid
justifications for domestic law. [...] the proper wen
for its challenge was domestic court. [...] It is ribé
role of this Tribunal, or any international tribun#o
supplant its own judgment of underlying factual
material and support for that of a qualified donwmest
agencyi!

10

11

SD Myers Inc v. Canad@NCITRAL Case) First partial award, 13 Novemb@0@, Exhibit CL-
41, paras. 261 and 263 (Emphasis added).

Saluka Investments B.V. v. Czech RepultdidCITRAL Case) Partial award, 17 March 2006,
Exhibit CL-42, para. 442.

Glamis Gold Ltd. v. United States of AmerfttNCITRAL Case) Award, 8 June 200Bxhibit
CL-23, paras. 762, 779.



13.

14.

15.

16.

In the 2008 EEGSA tariff review process, the CNEipleed the same basic
principles provided for in the LGE and the RLGEdanwhich TECO made its
investment. Naturally, the CNEE acted as the rdéguland implemented this
procedure based on its interpretation of the regojdramework, in accordance
with its jurisdiction. TGH may disagree with thigtérpretation. It is common for
a regulated company to be in disagreement withsaets made by the regulator.
These disagreements are put before local courts tahdnals. The mere
interpretation of a regulatory framework is a mattedomestic law.

EEGSA and TGH clearly understood this when theynted to the courts in
Guatemala to challenge the same regulatory desis@mout which TGH
complains in this arbitration. On that occasion@3A and TGH took their claim
up to the Constitutional Court, the highest codrGoatemala and the body that

safeguards the interpretation of the Constitutio the laws.

The Constitutional Court decided on the contestaidtp of the tariff procedure
and ruled in favor of the CNEE. Having obtainedIvi@linded decisions from the
Constitutional Court that rejected its claims, T@&ilv, under the guise of a claim
based on the Treaty, wants this Tribunal to becarneurt oflast instancen the

matter. This is not the function of this Tribun&s the tribunal observed in

Azinian v. Mexicp

The possibility of holding a State internationdilgble
[...] does not, however, entitle a claimant to seek
international review of the national court decisiaas
though the international jurisdiction seised hanaty
appellate jurisdictioA?

This was confirmed by the tribunal @eneration Ukraine v. Ukrain@ith respect
to the application of regulatory provisions of Ukiian law, in highly technical

matters, by the local authorities:

12

Robert Azinian et al. v. United Mexican Sta(¢SSID Case No. ARB(AF)/97/2), Award, 1
November 1999 :xhibit RL-2 , para. 90.



17.

18.

[...] This Tribunal does not exercise the functionaof
administrative review body to ensure that municipal
agencies perform their tasks diligently, conscargly

or efficiently. That function is within the propdomain

of domestic courts and tribunals that are cognisdint
the minutiae of the applicable regulatory regime.] [
the only possibility in this case for the series of
complaints relating to highly technical matters of
Ukrainian planning law to be transformed into a BIT
violation would have been for the Claimant to be
denied justice before the Ukrainian courts imoaa fide
attempt to resolve these technical mattérs.

Only if the Guatemalan justice system had denistige to EEGSA/TGH could a
valid international claim come to exist.But TGH does not claim denial of
justice. Nor could it, because at no time was ¢astienied by the Guatemalan

courts.

TGH naturally attempts to raise the language o€lasm, aware that the facts do
not justify a claim under the Treaty. It claims ttithe position that a domestic
regulator takes within the scope of its jurisdintis an “alter[ation of] the legal
and business environmenig’simply because the regulated entity disagrees with
the regulator's position. But, as indicated pregigu this is an implausible
proposition. If one were to accept this thesis, aoyntry that has attracted
foreign investors to its regulated sectors wouldfdreed to defend itself in an
international investment arbitration whenever tmwestors disagree with a
regulatory decision or with the decisions of itsmdistic courts regarding the
proper interpretation of those regulations. Fortelyathis Pandora’s Box has not
been opened. International case law has consigteegbcted these types of

argumentg$

13

14

15

16

Generation Ukraine, Inc. v. Ukrain@CSID Case No. ARB/00/9) Award, 15 September 2003,
Exhibit CL-26, paras. 20.33.

E.g.,Robert Azinian et al. v. United Mexican Stafg3SID Case No. ARB(AF)/97/2) Award, 1
November 1999 :xhibit RL-2 , paras. 82-84, 87, 96-97, 100.

E.g., Claimant’s Memorial, para. 270.

See Sections II.A.2 and IV.A below.

10



19.

20.

21.

22.

23.

TGH also tries to suggest that the amendment aobeigion of the Regulations,
Article 98, could constitute a fundamental altematof the legal framework. TGH
tries to compare this regulatory modification (whis completely legitimate) to
what occurred in cases related to the Argentinergemey legislation, in which
the tariff regimes of public utilities were commgt abolished and concessions
and licenses were forcibly renegotiated. The abguad this comparison alone

reflects how far this case is from tAegentine cases.

Here, the tariff regime has not been abolishedawy or altered in a way that
would derogate or suppress the rights of EEGSA @aniicg the setting of tariffs.
In fact, the amendment to Article 98, which appdarsffend TGH, occurred in
2007 (although its immediate precedent was in 2@08) passed by EEGSA (and
TGH) apparently unnoticed until the beginning akthrbitration. There was no
guestioning, formal or informal, of this regulatgsovision. This is clear proof of

the opportunistic character of the complaint th@HThow presents.

While, for the above reasons, it does not fallhis Tribunal to examine the tariff
review process for the 2008-2013 period, therecartain facts in this arbitration
that merit special consideration. One example fewbat EEGSA tried to impose
its will upon the CNEE during the tariff review mess that is the subject of this
arbitration.

On April 22, 2008, while the review process wadyfuinderway, the CNEE
Board of Directors received a visit from Mr. Gorz&eérez, President of EEGSA,
who resided in Mexico and, until then, had no dinewolvement in the tariff
review process. Mr. Pérez’s request for a meetiegvdhe attention of the CNEE
Board of Directors. At that meeting, Mr. Pérez gahie CNEE Directors a
presentation. In the presentation, EEGSA proposptacing the VAD increases
of 100 percent or more, which were requested iows tariff studies that were

currently underway, with an increase of just 1cpat.

TGH seeks to paint this “offer,” made in person BEGSA President, Mr.

Gonzalo Pérez, as a legitimate and transparenibgdgs It was so transparent

11



24,

25.

26.

27.

that the offer was made at an in-person meeting wit pre-established agenda,
by means of a single copy of a document, withottedkead, with no e-mail of
introduction or follow-up, and with no mention dfet real names of the people

and companies involved.

TGH anticipates this fact (since it knew that tissue was discussed in the
parallel arbitration filed by its co-shareholddyetdrola) and discusses secondary
matters in its attempt to justify the legality dfig proposal. However, TGH
avoids explaining the truly relevant issue surrongdt: why would EEGSA have
made an offer of this magnitude if it truly believ¢hat the study that its
consultant had prepared complied with the regwati@mework? EEGSA is not
a charitable institution and, if its consultangsiff study had been credible, there
would have been no reason (or justification tooits shareholders) for offering,
as Mr. Pérez did, a 90% (!) discount in the tatiifigt were to be valid for the next

five years.

Mr. Pérez left the meeting empty-handed. This wexsabse the CNEE insisted on
upholding the Rule of Law and the proper and lagate technical application of
the regulatory framework. Curiously, Mr. Pérez Inas been called by TGH to
testify in this arbitration nor was he summonedtesidify in the arbitration filed by

Iberdrola.

This is the story of this tariff review process: GEA sought to manipulate the
regulatory framework in its favor in every way pibds, and the CNEE had to
deal with these manipulative attempts by making tegulatory framework

prevail.

Thus, for example, EEGSA refused to make its repauditable and refused to
submit information to support the costs it claimadentionally preventing the

CNEE from performing its role as supervisor andrgaotor of compliance with

the LGE.

12



28.

29.

30.

31.

Likewise, EEGSA sought to obtain remuneration basedhe gross value of its
assets; EEGSA argued that the process to set EEEG$&\W Replacement Value
(VNR) required an assumption that each asset in itwanktwas brand new,
despite the fact that this not only violated theB_@nd the formula set forth in the
Terms of Reference, but also basic principles @uleory economics that
determine that the return is always calculated dbase the investment, net of

accumulated depreciation.

In an excess of prudence, Guatemala has made tejfed to refute each and
every false technical and factual issue upon whiGliH rests. Guatemala does so
to prove that it has acted in good faith and adogrdo technical criteria
throughout the tariff review process. It also doeis to demonstrate that the
CNEE refused to be intimidated into accepting #ftatudy that could not be

verified according to its regulatory obligations.

However, in the words of th8lamisdecision, it does not fall to this international
Tribunal to examine the whys and wherefores of dsiimdaw. Nor does it
correspond to this Tribunal to substitute the deni©f the competent national
agency (the CNEE), regarding an extensive teche@sé, with its own decision.
Especially not when the validity of said agencyésidion has been upheld by the
country’s highest court, the Constitutional Court.

Finally, it is necessary to point out TGH’s sensadilist strategy of accusing the
CNEE and the Constitutional Court of engaging imdwect guided by political
influences during EEGSA’s tariff review. Given the seriousness of these
allegations, one would expect that some proof @psett be given. However,
TGH presents no evidence; it simply wants the Tduto accept its mere
speculations. In addition, since TGH does not claimenial of justice, it is not

clear what it wishes to achieve with these ass&stio

17

E.g., Claimant’s Memorial, paras. 228, 259, 2177, 280.

13



32.

33.

34.

35.

If it occurred to anyone to attempt to “politicdllinfluence the Constitutional
Court, it was EEGSA's foreign shareholders themesghncluding TGH. In early
2010, these shareholders considered the possibiity pressuring the
Constitutional Court with respect to a potentiap@g concerning the scope of
Article 98 of the RLGE:

We have concluded that the challenge is feasible. W
are already working on arguments, and we suggest th
participation of 3 politically powerful attorneys order

to obtain a favorable decisidh

The reality is that neither the CNEE nor the Cduostinal Court act under
political influence. Guatemala cannot be put in tbgical impossibility of
proving a negative fact based on mere conspiraayribs.

Suffice it to say, TGH’s claims are completely insstent with the level of
foreign investment recorded in the Guatemalan ebd#gt sector in recent years.
Also unjust is TGH’s criticism of the Constitutidn@ourt, a body that has ruled
against the National Government on repeated oatasind has ordered favorable
tariff increases to EEGSA, even after the approbahe tariff schedule that is the

subject of this arbitration.

The unjust and abusive nature of TGH’s claim i® alkear if one considers the
sale of its share in EEGSA on October 21, 201Q,qQus day after initiating this
Arbitration. In its Notice of Arbitration of Octobe21, 2010, TGH said that
EEGSA’s “long-term sustainability” was “jeopardidg and that this “severely
undermined [its] operational viability? Also, in its Notice of Intent to Submit a
Claim to Arbitration filed against Guatemala on &dary 2009, TGH claimed
that its investment in Guatemala was “severely gedize[d].2° However, the

day after launching this arbitration, TGH receimdamount close to US$ 121.5

18

19

20

Presentation of the 2009 DECA Il Administrati@xhibit R-107, p. 17 of the PDF.
Notice of Arbitration, para. 69.

Notice of Intent, Exhibit 3 of the Notice of Atkation,para. 28.
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36.

37.

38.

39.

million for its shares in EEGSA, in accordance itk valuation prepared by its

own financial advisor for the sale of these shatashank?!

Furthermore, in the sale process, EEGSA’s foreigareholders presented this
company to the buyer in September 2010 as:

One of the best and most solid companies in the
country?2

EEGSA was therefore neither unviable nor severeigeumined nor was it
severely jeopardized. Nor, as TGH tells this Tmiluin the Memorial, was the
VAD approved by the CNEE in 2008 “economically deteding.?® Quite the

contrary, in TGH’s own words (through the holdirgpany): EEGSA was one

of Guatemala’s best and most solid companies.

The reality is that TGH launched this arbitratiarce it knew that it was going to
receive tens of millions of dollars for its shaneEEGSA, in order to obtain the
benefit of double compensatiodouble recovery It is clear from its decision to
wait more than two years from the time that theegably unlawful events
occurred and nearly 22 months from the Notice térih Nothing would explain
this delay except that it is aware of the merelypapunistic and speculative
nature of its claim. With the sale, TGH knew tHhawould lose its investor status
under the Treaty, and so it presumably decideditttitl not have much to lose

by trying to get a double compensation by suingt&uala in this arbitration.

In order to do so, TGH points out that its sale wastivated by the alleged
adverse measures of the CNEE. However, its declaretive was the TECO
group’s strategic and commercial approach of fogusin its power generation

assets in Guatemala, as it explained to the méshketwing the sale:

21

22

23

Letter from Citibank to Board of Directors of TeEnergy, Inc., 14 October 201Bxhibit R-128,
pg. 7 (C-1-01) sheets 7 y 8.

Deca Il — Management Presentation, September, Extibit R-127, pg. 22.

Claimant’s Memorial, title of Section II.F.7.
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40.

41.

We have been very clear with our investors that
TECO's principal strategy is in the business of lmub
services; deriving good value from our non-reguate
businesses. This transaction is consistent withl sai
strategic focug?

The sale of our interest in DECA Il last week pd®s
cash that we can use to retire TECO Energy debtand
invest in our utility operations. We look forwara the
continued good operations and strong earnings asiu c
flow from our two power plants in Guatemata.

With this history, the lack of credibility of TGH&aim is obvious.

With respect to the CNEE, the best evidence of ltloidy’s reputation, despite
TGH'’s opportunistic criticism, lies in the fact than the last three years, record
investments have been made in the electricity saot@excess of US$ 2,500

million.26 For example:

(@  Two experienced foreign investors (the Colombiampany Empresas
Plblicas de Medell# and the British investment group Act)ointly
invested some US$ 1,100 million in 2010 in purchgghe shares of the
country’s three largest electricity distributors—&E&A, Deorsa and
Deocsa—all of which are subject to regulation by @NEE, and which

collectively represent 93 percent of the countmfsctricity distribution

24

25

26

27

28

Teco Press Release: “TECO Guatemala Holdings kel its interest in Guatemalan electric
distribution company,” 21 October 201xhibit R-162.

Teco Press Release: “TECO Energy reports thiaftguresults,” 28 October 201Bxhibit R-
134 p. 1.

“Energy Sector attracts investmentByensa Libre 2 July 2010Exhibit R-102.

Explanatory note on the sale of Iberdrola invesita in Guatemala, 12 November 20E@hibit
R-138 para. 12.

Actis Press Release, “Actis acquires majoritjkestin Guatemala’s largest electricity network
from Gas Natural Fenosa,” 20 May 20Ekhibit R-138.
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42.

(b)

()

market?® The three companies will have their tariff revigmocesses in
2012 and 2013;

An American consortium comprising the company Ashend&nergy
International will invest some US$700 million inetHargest electricity

generation projects in Central Ameri¥aand

A consortium led by the Colombian company Emprega Ehergia
Eléctrica de Bogota will invest more than US$400liar in expanding

the transmission systeth.

The investors themselves have emphasized the bsgalrity and investment

opportunities in Guatemala today:

* The President of Ashmore Energy stated:

This investment in energy infrastructure highligttie
commitment of AEI with Guatemala and the central-
american region and demonstrates the company’s
confidence in the legal and regulatory frameworkhef
electricity sector [in Guatemal&j.

In 2010, upon investing in EEGSA, the EPM Generahier stated:

It brings much satisfaction to be able to take pathis
negotiation for electricity in Guatemala becau&e it
something we’ve been pursuing for quite some time.

Guatemala [possesses] highly significant institudio
strength®

Michael Till, co-director of Infrastructure of thectis Group said:

29

30

31

32

33

Statement of the witness Mr. Carlos Eduardo CoBitkford, President of the CNEE of
Guatemala, 24 January 20X2o{fom), Appendix RWS-1, para. 31.

Ibid., para. 173.

Ibid.

“Construction of a US$ 700 million carbon planégins in Guatemala,’Revista Summa
http://www.revistasumma.com/negocios/327 1-iniciastouccion-de-planta-de-carbon-por-
us$700-millones-en-guatemala.html, May 14 2@xhibit R-119.

“We carry no flag, we respect root®fensa Libre October 23, 201Exhibit R-192.
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44,

45.

46.

This investment reflects our confidence in thisrdoy
which has key ingredients for investment, suchegsll
certainty. Itis a market with an important grovth

In light of all this, there are only two possibgi: either these investors are
negligently investing in a sector in which the riegory framework is politically

manipulated in a country with a Constitutional Qotlmat is susceptible to
political influence, as TGH claims, or what the i@lant says regarding this

alleged manipulation is completely false.

There is no doubt. Guatemala is not a country tkahostile to foreign
investments. Nor is the regulator of the electyigector, the CNEE, hostile to
foreign investments. Perhaps the statement thdtregsals the fallacy of the
Claimant’s allegations before to this Tribunal cenmfeom TGH itself. When
consulted in July 2010 regarding a recent extengibrits contracts in the

generation sector, Mr. Victor Urrutia, Manager ecd® Guatemala, stated:

Teco Energy decided to go for the extension [of the
contract] because ‘we continue to believe [that
Guatemala is] a market where there are clear anes
certainty.3s

The electricity regulatory framework in Guatemalayides legal certainty and
security and the regulator applies it correctlyr Feasons of procedural strategy,
TGH now chooses to say the opposite.

This Memorial on Objections and Counter-Memorias ttze following structure:

(@  Section Il below examines how TGH has not filedasid/nor admissible

international claim and how the tribunal does retéhjurisdiction;

(b) Section Il studies the facts and corrects the maagcuracies and errors

in TGH’s accounting of the facts;

34

35

“Britanica Actis acquires Guatemala’s Deorsa Brewcsa for US$ 449 million'Revista Summa
http://www.revistasumma.com/negocios/12242-britaractis-adquiere-por-us$449-millones-a-
deorsa-y-deocsa-de-guatemala.html, May 20, 2B%4ibit R-139.

“Price reduction in Tampa contracPrensa Libre July 12, 2010Exhibit R- 105.
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47.

48.

(c) Section IV demonstrates how TGH’s claim that Guakanbreached the

international minimum standard of treatment of Tneaty lacks merit; and

(d) Section V shows how, even if Guatemala had breattedreaty, which
it did not, TGH has not suffered any financial dgea

TGH DOES NOT PRESENT A VALID OR ADMISSIBLE CLAIM,
THEREFORE, THE TRIBUNAL LACKS JURISDICTION

TGH RAISES A MERE REGULATORY DISAGREEMENT THAT CANNOT GIVE
RISE TO AN INTERNATIONAL CLAIM

Before analyzing TGH’s factual and legal argumentsletail, it is necessary to
address a preliminary question that demonstratedlalvs in its reasoning and
undermines its claim. TGH’s claims are based sndisagreement with the
manner in which the regulator of the Guatemalatetity sector (the CNEE)

interpreted and applied the regulatory frameworkh®e five-year tariff review

process of EEGSA's tariffs for the period of 2008t3. TGH does not complain
of a legislative change that would have alteredtindamental rules set out in the
LGE; its only complaint in this regard refers tamanor reform of the RLGE

Article 98 which was not objected to at the timeorkbver, although TGH

disagrees with the decisions of the Constituti@lirt, it has not claimed that the
conduct of the Guatemalan courts has, in itsetflated the treaty. The dispute
submitted to this Tribunal is nothing but a disagnent of a regulatory nature
under Guatemalan law, related to how the localleggry framework should be
interpreted and applied — an issue that the Gudd®meourts have already

considered and decided in favor of the CNEE.

International jurisprudence dealing with similaraiohls has rejected the
proposition that disputes of this nature could ginse to a violation of an
investment protection treaty. A regulatory body &opublic service, such as the
CNEE, has the right and the responsibility to takstance regarding issues within
its competence, subject to review by the local towhich have the final word

on matters relating to the interpretation of thgutatory framework. Even if the
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49.

50.

51.

CNEE’s interpretation of the regulatory frameworkere questionable or
erroneous (which it is not in this case), this danno means automatically
constitute a violation of international law leadibg a finding of the State’s
international responsibility. Otherwise, any regoitgt decision involving a

foreign investor would be subject to a claim befanenternational tribunal.

That an investor disagrees with the manner in whiatule of domestic law is
applied does not provide grounds for a claim oflation of international
investment protection standards. At most, it givese to a regulatory and
contractual dispute under domestic law, over whicé local courts are the
competent bodies to remedy any possible irregylafitcordingly, a matter of
this nature must be submitted and decided by timepetent domestic courts;
TGH and EEGSA understood this when they resortethéoGuatemalan justice
system, which has already ruled on the issues Tt brings before this

Tribunal.

This ICSID Tribunal cannot play the role of an dfgie court of third or fourth
instance for regulatory matters in Guatemala. TGl have a valid claim only
if the Guatemalan justice system had not beenablaito hear its claims, or if the
local courts had acted in such a deficient mansd¢o aeny justice to EEGSA and
TGH. None of this has occurred and TGH does nohessert a claim in this
regard: TGH does not even assert a claim of dehialstice.

Therefore, TGH has failed to bring a valid interoaal claim. This has
consequences related to jurisdiction and admigsgibds well as the substance of
TGH’s claims. Section Il addresses matters related jurisdiction and
admissibility, while substantive matters are anadlym Section Ill below. Prior

to doing so, however, we examine the nature of TGHHIm in further detalil.
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52.

53.

54.

1. TGH submits a mere regulatory disagreement

a. The substance of TGH’s claim is the CNEE’s interpia¢ion
of the Expert Commission’s role and the CNEE’s pogrative
to approve tariff studies

The substance of TGH’s claim is summarized in ®actil.C of Claimant’s
Memorial, where TGH attempts to explain how Guatenaélegedly violated the
international minimum standard of treatment. Th#e tiof this section is

indicative. It reads:

Guatemala Breached Its Treaty Obligation To Accord

TECO’s Investment Fair and Equitable Treatment

When It Arbitrarily And In Complete Disregard Oflt

Legal Framework Ignored The Expert Commission’s

Report And Set The Tariffs On The Basis Of Its Own

Studys36
TGH is wrong: Guatemala, through the CNEE (the laguy body in matters
concerning electricity tariffs), did not act eitherbitrarily or in violation of the
regulatory framework. It is important, nonethelgssjdentify the true nature of
TGH'’s claim. In this regard, the very words empldyy TGH reveal that, in fact,
its claim refers to a mere disagreement with thioas of the CNEE during
EEGSA's tariff review process. In particular, TGHsabrees with the CNEE'’s
interpretation of the Expert Commission’s role und&E Article 75 and of its
own powers in matters concerning the approval offtatudies used in the

determination of the five-year tariffs.

This is clear from a reading of the first paragraph Section III.C, which

summarizes TGH’s claim in the following manner:]lig CNEE thus arbitrarily
and unlawfully imposed its own VAD, rather than ¥W&D that it was required to
apply according to the law;” and “[ijn so doingetNEE deliberately ignored
both the Expert Commission’s Report and Bates Wievised tariff study, and
instead relied on its own commissioned study;”H§tresult was a VAD that did

not provide EEGSA’s foreign investors with a ratereturn within the range

36

Claimant’s Memorial, title of Section Ill.C.
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guaranteed by the LGE.” TGH then concludes thajotfpb the process and the
result of the tariff review were unlawful and arbity, and contravened TECO'’s
legitimate expectations$”

55.  In other words, this dispute relates to a disagergrnetween TGH (and EEGSA)
and the CNEE with respect to:

(a) The CNEE’s authority under the regulatory framewrlapprove the
independent tariff study prepared by a prequalifiedsultant
commissioned by the CNEE, rather than the studygvesl by the
distributor’s consultant;

(b) The role of the Expert Commission and the bindingracter (or lack
thereof) of its opinion, as well as the scope effxpert Commission’s
powers with respect to the approval of the tatiffly; and

(c) The calculation of the VAD and the rate of retuand whether the tariff

adopted by the CNEE yielded sufficient earningsHBGSA and TGH.

56. These questions relate to the interpretation armglicgbion of the regulatory
framework to EEGSA’s 2008 tariff review, and, inrgpaular, to the VAD
calculation. It is important to note that, accogdio the LGE and the RLGE, the

CNEE is the party responsible for complying withdanforcing the regulatory
framework:

Article 4 (LGE)
The [CNEE] is established [...] The Commission shall
have functional independence in exercising its pewe

and the following functions:

a) Compliance with and enforcement of this law and
its regulations [.. 3

Article 3 (RLGE)

37 Ibid., para. 259.
38 LGE, Exhibit R-8, art. 4(a).
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58.

59.

Entities Responsible for their Application. The
Ministry of Energy and Mines is the State agency
responsible for applying the General Law of Eledyi

and these Regulations, through the competent eartdy

the [CNEE], except in those matters of the exclisiv
competence of the Commission, as established in the
Law and these Regulatio.

This also includes the responsibility tddlefinfe] the transmission and
distribution tariffs [...] as well as the methodology calculation of the sam&”

and to conduct the tariff review process, including calculation of the VAB!

Accordingly, it was for the CNEE, as the competeagulatory body, to interpret
and apply the regulatory framework to the best tf knowledge and
understanding with respect to the issues raisetiGiy; this the CNEE has done.
It was then for the Guatemalan courts to decidetidrethe CNEE was right or
wrong, which they have done, ruling in favor of tG&EE. TGH therefore
submits to this Tribunal a dispute regarding theEEMN conduct in the exercise
of its regulatory functions. This dispute has alyeadeen decided by the

Guatemalan courts.

TGH refers to the 2007 reform of RLGE Article 98GH, however, does not
complain about the reform itself, but rather, alibet manner in which the CNEE
interpreted and applied the RLGE. With respech® 2008 reform incorporating
RLGE Atrticle 98bis, TGH admits that this article was not appliedthierefore

could not have caused TGH any harm. As for thesitmts of the Constitutional
Court, TGH disagrees with them and argues that wexg influenced by political

considerations. This allegation, however, is basedothing but the opinion of
TGH'’s legal expert, Professor Alegria, who providesevidence in support of his
assertions. These issues, as well as TGH’s othegations, are discussed in

further detail in the sequence.

39

40

41

RLGE,Exhibit R-36, art. 3.
LGE, Exhibit R-8, art. 4(c).
E.g., LGE,Exhibit R-8, arts. 61 and 71.
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61.

b. The Terms of Reference

The publication of the Terms of Reference by theEENs the first step in the
five-year review of Guatemala’s electricity distrtton tariffs42 TGH complains
that the CNEE “issued Terms of Reference that evetied the law?3 The
CNEE’s power and responsibility to formulate therie of Reference is made

clear in the following provisions:

€)) LGE Article 4(c): The CNEE is responsible for{dfefining the
transmission and distribution tariffs subject tgukation in accordance

with this law, as well as the methodology for c#étion of the same”;

(b) LGE Article 74: “The terms of reference of the study(ies) of the VAD
shall be drawn up by the Commissipn”

(c) LGE Atrticle 77: “The methodology for determination of the tariffalsbe

revised by the Commission every five (5) years;F4

(d) RLGE Article 98: ‘Every five years, [...] the Commission shall deliver
the Distributors the terms of reference for thelssi [..]" 4°

TGH disagrees with the manner in which the CNEErpreted and applied the
RLGE, particularly with respect to the role of therms of Reference in the tariff
review process. Apart from the fact that TGH is mgan claiming that the 2008
Terms of Reference adopted by the CNEE {tbems of Referencdecontravened
the law, it must be noted that this disagreementems a mere regulatory issue
under Guatemalan law. EEGSA and TGH themselvesrsiudel it as such when
they challenged the Terms of Reference before thatéBnalan courts and

obtained a provisionaemparao46 This amparo was rendered moot by a

42

43

44

45

46

See Section 111.B.2.

Claimant’s Memorial, title of Section I.F.2.
LGE, Exhibit R-8, arts. 4(c), 74 and 77.
RLGE, Exhibit R-36, art. 98.

Claimant’'s Memorial, paras. 103-104.
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63.

subsequent agreement between EEGSA and the CNEf&eooontent of the
Terms of Referencé’ TGH, however, continues to raise this clatthAs

previously noted, this claim relates to a mere gisement regarding the
interpretation and application of the regulatognfiework; this responsibility falls
within the competence of the CNEE, which must acway it deems legally

correct, regardless of whether this is to the ki a distributor such as EEGSA.

C. Supervision of the Bates White study

The tariff review process involves the preparatmina tariff study used to
calculate the VAD. The distributors are required¢donmission such a study from
a consultant prequalified by the CNEE, and thestadupervises the progress of
the study and determines whether it meets the astesriteria!® TGH alleges that
the CNEE “[flailed to constructively engage with GEA” during this proces®.
However, it was EEGSA and its consultant, Bates té/hivho did everything
possible to prevent the CNEE from exercising itpesuisory powers, as
explained belovl

What matters here is that TGH refers to a meregdéssment over how the CNEE
interpreted and exercised its functions, includimg “right to supervise progress
of” the Bates White Study, its responsibility tovise ‘the studies performed and
may make comments on the samatl “decideon the acceptance or rejection of
the studies performeéd? As the responsible regulatory body, the CNEE had a
duty to supervise the progress of the Bates WHhitelysas it deemed most
appropriate according to the relevant rules, andntake the necessary
determinations regarding, for example, the admilgyilof said study. The issue

of whether the CNEE correctly interpreted and agaplis powers with regard to

47

48

49

50

51

52

Ibid., paras. 106-107.

Ibid., para. 266.

LGE, Exhibit R-8, art. 74.

Claimant’s Memorial, title of Section I.F.3.

See Section II.F.6.

LGE, Exhibit R-8, arts. 74 and 75; RLGEBnnex R-36 art. 98.
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65.

this process is a purely regulatory question goserby Guatemalan law, and

subject to the control of local courts.

d. Role of the Expert Commission

Once the distributor’'s consultant submits its studythe CNEE, the rules
prescribe that an expert commission shall pronoutsedf on the discrepancies
that exist between the CNEE and the distributore Tore of TGH’'s claim
concerns the role of this expert commission. TGkhglains that the CNEE
considered the Expert Commission’s report to berahlinding technical opinion,
which by its nature did not require the CNEE toegtdhe revisions to the Bates
White study. Further, TGH disagrees with the CNE®&&w that it was not the
function of the Expert Commission to approve suchremised studye3 As
explained below, TGH’s claim has no ba=ighe CNEE, as the regulatory body
responsible for enforcing and applying the law, hie authority and
responsibility to approve the tariffs; this reqgirtne CNEE to ensure that the
approved tariffs and the VAD meet the requiremesds forth in the law and
regulations®> Nothing in the LGE confers a similar power on th&pert

Commission.

In any case, as noted already, TGH’s claims condkeninterpretation and
application of the regulatory framework, which is raatter within the
responsibility of the CNEE. TGH’s disagreement rdgeg the manner in which
the CNEE performed this task amounts to a merdaieagy dispute, to be decided
pursuant to Guatemalan law by Guatemala’s coufiss fias in fact occurred in
EEGSA’s and TGH’s prior recourses to the Guatemataarts, which the
Constitutional Court decided in favor of the CNEE.

53

54

55

Claimant’s Memorial, Section II.F.5.
See section I11.B.2 and IV.B. below.

LGE, Exhibit R-8, arts. 61 and 71; RLGEXxhibit R-36, arts. 3, 82, 99.
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67.

e. The VAD approved by the CNEE

TGH also complains about the outcome of the taeffiew, being the VAD
approved by the CNEE, which according to TGH waddwful and unjustifiably
low.”56 This is incorrect. As explained beldithe CNEE established the VAD
and the tariffs using technical criteria, basedeaotariff study conducted by a
prequalified independent consultant. This was edrrout according to the
procedure and principles set forth in the LGE amel RLGE, and following the

Terms of Reference.

In any event, it is clear that TGH has in effequested this Tribunal to redo the
2008 tariff review, and recalculate the VAD, in erdo determine whether it was
too low and in violation of the regulation. Thisnst the role of this Tribunal.

The disagreement between the CNEE and EEGSA/TGepgidatory in nature; it

concerns the proper application of the regulategynework and, at most, is a
matter for the Guatemalan courts. EEGSA alwaysdraticontinues to have the
right to a fair and adequate tariff in accordandth the regulatory framework, as
was categorically reaffirmed by the Constitutio@alurt in its 18 November 2009

decision:

The [CNEE]'s role of fixing the tariff schemes is a
legitimate power granted by the General Electricity
Law with which it fulfils a State function, and
requlated in Articles 60, 61, 71 and 73 of the
abovementioned law which should moderate any
excess in the exercise of discretion, since itrsefe
verifiable criteria in requiring that those tariffs be
compatible with standard distribution costs of @ént
companies”, structured "to promote equal treatnoént
consumers and the sector's economic efficiencyt th
"the Value-Added Distribution shall be related twt
average capital and operations costs of a distoibut
network of an efficient company”, and, likewiseath
the “cost of operation and maintenance shall cpmed

to an efficient management of the reference distioin

56

57

Claimant’s Memorial, title of Section II.F.7.

See section IIl.F.14.
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69.

network”. It is estimated that fixing of tariffsvhen the
report by the Experts’ Commission has not been
accepted as valid to guide this policy, cannotvithin
its discretion, harmful or unreasonably arbitrdrgying
the indicators of efficient operators as a refeeeras
the one conditioned in Article 2 of the transitory
dispositions of the Law, which made reference ® th
“values used in other countries applying a similar

methodology. 58

Whether EEGSA’s VAD and tariff for 2008-2013 argegpriate is an issue to be
determined by the CNEE and reviewed by the comp&eatemalan courts, and

not by this Tribunal.

f. The reform of RLGE Article 98

RLGE Article 98 was amended in 2007. Until thatnpthat article provided that
if the distributor did not submit tariff studiesrfthe calculation of the VAD, or
failed to correct them as required by the CNEEmay not modify its tariffs and
the tariffs in effect at the time of the terminatiof the effective term of such
tariffs shall continue to apply? This provision could create a perverse incentive
for distributors to not cooperate in the tariff i@v process in order to maintain
tariffs that were more favorable than those resglfrom an eventual review. In
light of this, that rule was amended in 2007, d&himg that in said scenario “the
Commission shall be empowered to issue and puliishcorresponding tariff

schedule, based on an independent tariff studyusiad by the Commission or

on the basis of corrections to the studies bequthé&wistributor’6® This reform

was better aligned with the CNEE’s regulatory atitiido determine and fix the
tariffs, and the principle under the LGE that tigrinust reflect the efficient costs

58

59

60

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November, 18
2009,Exhibit R-105, pgs. 32-33 (Emphasis added).

Regulations of the General Electricity Law, Mag&dh 1997 (hereinaftdRLGE-excerpt$, Exhibit
R-12, art. 98.

Government Resolution No. 68-2007, March 2, 20@bliphed in theDiario de Centro América
on March 5, 2007 xhibit R-35, art. 21 (Emphasis added).
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71.

72.

of distributors. In addition, the reform harmoniZ@dGE Article 98 with Article
99, which had been amended in 2603.

In fact, RLGE Article 99 had been similarly modifi in 2003, providing that
when ‘a Distributor ends up without a tariff scheduleg tNational Electric
Energy Commission shall immediately issue and pmuo ieffect a tariff
schedule.82 Notably, at no time in 2003 or later, did EEGSA amy other
distributor challenge the CNEE’s power to unilaligrastablish tariff schedules.

TGH refers to the 2007 reform of RLGE Article 98ihthe reform had caused
damage to TGH3 However, TGH later clarifies that, in reality, i®@mplaint
refers to the fact that “the CNEE erroneously carest amended RLGE Article
98.764 Thus, TGH does not raise a claim against the mefof Article 98 itself;
following TGH's reasoning, had the CNEE correctiypbed Article 98, there
would have been no harm to EEGSA or TGH. The qoestiherefore, is how
Article 98 should be interpreted and applied, auéswith respect to which the
CNEE, as the regulator and the body responsiblettfer enforcement of the
regulatory framework, was entitled to make a deaisiThis is therefore a mere
regulatory dispute under Guatemalan law, and suspute has already been
decided by the Guatemalan courts in favor of thetjpm adopted by the CNEE.

In any case, the 2007 reform of RLGE Article 98Idauot have caused injury to
TGH. It was, by definition, a reform of the RLGEhwh could not result in a
modification of the rules contained in the LGE. TG@Hims that the reform is
unconstitutional because it contradicts the L&EThis argument, though
incorrect, precisely demonstrates that the refoiinndt alter the rules contained

in the LGE: they are still valid and, per the piple of hierarchy of rules, they
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64

65

See Section IlI.E.

Governmental Resolution No. 787-2003, December0B32published in the Diario de Centro
Ameérica on 16 January 20@xhibit R-30.

Claimant’'s Memorial, paras. 84-93.
Claimant’'s Memorial, para. 192; see also Clairsavemorial, paras. 93 and 272.

Ibid., paras. 90-92, 192, 264.
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73.

74.

continue to prevail over the RLGE. Even if TGH'$¢eghtions had any basis, it
would be for the Guatemalan courts, not this iragomal tribunal, to ensure that
the principles contained in the LGE prevail ovey &.GE rules to the contrary,
and that the CNEE does not interpret the RLGE nmaaner contrary to the LGE.
It is notable that the constitutionality of the awh in question was never
challenged either by EEGSA or the other distribsitor

In sum, the 2007 reform of RLGE Article 98 improvéte RLGE in that it
clarified the principle contained in the LGE undehich the CNEE has the
obligation to ensure that the distribution tarifemply with the regulatory
framework. EEGSA expressly accepted that this tfpeform would apply to it.
The Authorization Contracts, whiggovern EEGSA'’s operations and provision of
electric distribution services, establish in claB8dhat EEGSA:

[Algrees to comply with all the provisions set foin
the Law of General Electricitand its Regulations, or
modifications they suffer as well as the other
regulations and provisions that generally agplyj66

In 2008, the RLGE was amended once again throughatidition of the new
Article 98 bis.6” This article fills a gap in the regulation by piding a method for
the appointment of the third member of the Expeartn@ission in the event that
the parties, i.e., the CNEE and the distributoe, mot able to reach agreement
regarding such appointment. It provided that theisry of Energy and Mines
would make the appointment from among the candsdstiggested by the parties
who met the pre-requisite of independence from faaties. As TGH
recognize$8 this provision was never applied to EEGSA andeftee could not

have caused TGH any harm.
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68

Authorization Agreement for the departments oftémala, Sacatepéquez and Escuintla, signed
by EEGSA and the Ministry of Energy and Mines, Md&y 1998 Exhibit R-17, clause 20; Final
Electricity Authorziation Agreement for the Depaemnts of Chimaltenango, Santa Rosa and
Jalapa, February 2, 199xhibit R-20, clause 20.

Ministry of Energy and Mines Governmental Accdd. 145-2008, May 19, 200&xhibit R-72.

Claimant’'s Memorial, para. 135.
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76.

77.

78.

g. Actions of the Guatemalan courts

EEGSA submitted the above regulatory disputes ¢oGliatemalan courts. The
proceedings commenced by EEGSA ultimately led to wecisions by the
Constitutional Court, dated 18 November 2009 an&&gruary 20109

TGH claims that such decisions are wrong and apfmediave been politically
influenced?’® Notwithstanding the severity of such allegatioGH has provided
no evidence in support of its allegations of podtiinfluence; it cites only the

unsupported opinion of its legal expert, Mr. Aleghi

TGH’s only real complaint is that the Constitutibr@2ourt made a mistake. It
raises no allegation of denial of justice. It agks Tribunal to correct the alleged
errors of the Constitutional Court, as if it wereappellate court of third or fourth
instance in matters governed by Guatemalan laws §annot be the role of this

Tribunal.

h. Conclusion: TGH raises a mere regulatory disagreeme
already resolved by the Guatemalan justice system

In sum, TGH has presented to this Tribunal a desagent regarding the manner
in which the CNEE performed its functions of inteing and applying the
regulation during EEGSA’s 2008 tariff review. Theaim questions are the role of
the Expert Commission and the CNEE’s duties reggrdhe approval of the
VAD and the tariffs. This dispute — which is a digp under Guatemalan law —
has already been decided by the Guatemalan judsyatem, through the
decisions of its highest court, the ConstitutioBalurt. TGH does not allege that
the Guatemalan courts have committed a denial sficet TGH practically

requires this Tribunal to redo the tariff reviewdahe determination of the VAD.
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Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18,
2009, Exhibit R-105; Decision of the Constitutional Court, Case Fi&33-2009, February 25,
2010,Exhibit R-111.

Claimant’s Memorial, paras. 212-218 and 275-277.
Ibid., paras. 212, 275, 277.
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As is discussed below, a claim such as the oneddiy TGH does not constitute

a valid claim pursuant to an investment protectieaty.

2. TGH has failed to submit a valid international clam

a. This Tribunal cannot act as an appellate or an anrpacourt
with respect to issues of Guatemalan law

As noted above, TGH asks this Tribunal to act ag@pellate court of third or
fourth instance in matters governed by Guatemadan However, this Tribunal
cannot and should not play this role.

As stated by the tribunal iIADF v. United Statesyhere the issue was whether a
public authority had correctly applied the relevah§. regulations to a project

involving the construction of a highway:

[...] More important for present purposes, howevsr, i
that even had the Investor made ogtriana faciebasis
for its claim, the Tribunal has no authority toieswv the
legal validity and standing of the U.S. measureg e
guestion unded.S. internal administrative lawwWe do
not sit as a court with appellate jurisdiction widspect
to the U.S. measurés.

The tribunal inAzinian v. Mexicauled in a similar fashion:

The possibility of holding a State internationdigble
[...] does not, however, entitle a claimant to seek
international review of the national court decisicas
though the international jurisdiction seised haanpty
appellate jurisdictior3

In the same manner, the tribunaMfaste Management v. Meximfused to act as

ADF Group Inc. v. United States of Amerig&SID Case No. ARB(AF)/00/1) Award, January 9,

79.
80.
81.
82.

a court of appeals @mpara
72

2003,Exhibit CL-4, para. 190.
73

Robert Azinian et al. v. United Mexican Sta{@8SID Case No. ARB(AF)/97/2) Award,
November 1, 199 Xxhibit RL-2, para. 99.
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[T]he Tribunal would observe that it is not a fuath
court of appeal, nor is Chapter 11 of NAFTA a novel
form of amparo in respect of the decisions of the
federal courts of NAFTA parties.

83. When a claimant brings an international claim rdgay the legality of certain
measures under local law, it asks the internatiaznalnal to act as a local

appellate court, which is not its role and fall$side its jurisdiction.

b. Jurisprudence refuses to allow these types of digguto give
rise to a violation of an investment protection &ty

84. The existing case law unanimously holds that megulatory disputes (or

contractual disputes) cannot give rise to violaiohinvestment treaties.

85.  This was the conclusion of the tribunal$aluka v. Czech Republiath respect
to a dispute regarding regulatory measures takethéyegulator of the Czech
Republic’s financial services sector. The tribumaSalukarejected the fair and

equitable treatment claim with the following words:

[...] The Treaty cannot be interpreted so as to pemal
each and every breach by the Government of the rule
or regulations to which it is subject and for whitte
investor may normally seek redress before the safrt
the host State.

As the tribunal inADF Group Inc. has stated with
regard to the “fair and equitable treatment” stadda
contained in Article 1105(1) NAFTA:

something more than simple illegality or lack of
authority under the domestic law of a State is ssaly

to render an act or measure inconsistent with the
customary international law requirements....

Quite similarly, theLoewentribunal stated in the same
legal context that:

whether the conduct [of the host State] amounted to
breach of municipal law as well as internationay ia

74 Waste Management Inc. v. United Mexican Std@SID Case No. ARB(AF)/00/3) Award, April
30, 2004 Exhibit CL-46, para. 129.
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87.

not for us to determine. A NAFTA claim cannot be
converted into an appeal against decisions of Hitst
State]’>

The tribunal ruled in a similar manner EnCana v. Ecuadoerin which the

claimant argued that its investment had been exjate as a result of certain
decisions of the Ecuadorian tax authorities tocteertain tax refunds. The
tribunal assumed that the claimant’s allegationg wespect to its right to tax

refunds were well-founded, but stated:

[...] there is nonetheless a difference between a
guestionable position taken by the executive iatieh

to a matter governed by the local law and a défmit
determination contrary to law. In terms of the Bhe
executive is entitled to take a position in relatitm
claims put forward by individuals, even if that s
may turn out to be wrong in lgyrovided it does so in
good faith and stands ready to defend its postiefore
the courts. Like private parties, governments dé no
repudiate obligations merely by contesting their
existence’s

The tribunal inGeneration Ukraine v. Ukrainenade a similar ruling in the
context of a expropriation claim related to a ser@&f regulatory actions

undertaken by the municipality of Kiev:

[...] This Tribunal does not exercise the functionaof
administrative review body to ensure that municipal
agencies perform their tasks diligently, conscumgly

or efficiently. That function is within the propdomain

of domestic courts and tribunals that are cognigdnt
the minutiae of the applicable regulatory regime.] [
the only possibility in this case for the series of
complaints relating to highly technical matters of
Ukrainian planning law to be transformed into a BIT
violation would have been for the Claimant to be

75

76

Saluka Investments B.V. v. Czech RepublCITRAL case), Partial Award, March 17, 2006,
Exhibit CL-42, paras. 442-443.

EnCana Corporation v. Republic of Ecuad@rCIA Case No. UN3481, UNCITRAL Rules)
Award, February 3, 200&xhibit RL-9, para. 194 (Emphasis added).
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89.

90.

91.

denied justice before the Ukrainian courts inoaa fide
attempt to resolve these technical mattérs.

As stated by th&Vaste Managemeritibunal in the context of a concession for

waste treatment services:

[...] In the present case the Claimant did not Idse i
contractual rights, which it was free to pursueobef
the contractually chosen forum. The law of breath o
contract is not secreted in the interstices ofchetil110

of NAFTA. Rather it is necessary to show an effexti
repudiation of the right, unredressed by any ressdi
available to the Claimant, which has the effect of
preventing its exercise entirely or to a substantia
extent’8

Faced with purported regulatory (or contractuaflations, the investor has not
lost its rights, or the rights it claims to haveo Mgislative or regulatory change
has taken place that could substantially modifygpsess, abolish or repudiate
said rights.

A regulatory body such as the CNEE not only hagitjte, but the duty, to take a
position on disputed matters under local law retatio the exercise of its

functions, including the rights of a specific entisubject to the relevant

regulations. This can give rise to a dispute behatbe entity in question and the
regulator regarding the scope of the former’'s sglt such circumstances, it is
not the allegedly irregular conduct of the reguldhat could give rise to a Treaty
claim, but rather the treatment that the entitguestion has received in the local
justice system (denial of justice).

For example, inAzinian, the claimants disputedertain actions of the City of
Naucalpan de Juarez in Mexico in the context ofadministrative process in

which the investors’ compliance with the terms ofcancession for waste

77

78

Generation Ukraine, Inc. v. Ukrain@CSID Case No. ARB/00/9) Award, September 15,300
Exhibit RL-6 para. 20.33.

Waste Management Inc. v. United Mexican Std@SID Case No. ARB(AF)/00/3) Award, April
30, 2004 Exhibit CL-46, para. 175.
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collection and disposal was reviewed, and whiclilted in the cancellation of

the concession. The claimants alleged that therectof the City constituted a

violation of the investment protections of Chagitérof the NAFTA. The tribunal

stated:

36

Arbitral jurisdiction under Section B is limited honly

as to the persons who may invoke it (they must be
nationals of a State signatory to NAFTA), but adsoto
subject matter: claims may not be submitted tosiwe
state arbitration under Chapter Eleven unless trey
founded upon the violation of an obligation estsiinid

in Section A

To put it another way, a foreign investor entitlied
principle to protection under NAFTA may enter into
contractual relations with a public authority, amey
suffer a breach by that authority, astll not be in a
position to state a claim under NAFTA is a fact of
life everywhere that individuals may be disappainie
their dealings with public authorities, and disaipped

yet again when national courts reject their conmp$ai

It may safely be assumed that many Mexican parties
can be found who had business dealings with
governmental entities which were not to their
satisfaction; Mexico is unlikely to be differentom
other countries in this respect. NAFTA was not
intended to provide foreign investors with blanket
protection from this kind of disappointment, and
nothing in its terms so provides

It therefore would not be sufficient for the Claintsito
convince the present Arbitral Tribunal that thei@atd

or motivations of the Naucalpan Ayuntamiento are to
be disapproved, or that the reasons given by the
Mexican courts in their three judgments are
unpersuasive. Such considerations are unavailifegssin
the Claimants can point to a violation of an obiigra
established in Section A of Chapter Eleven attable

to the Government of Mexico.

[..]

The problem is that the Claimants’ fundamental
complaint is that they are the victims of a breatkhe
Concession Contract. NAFTA does not, however, allow
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investors to seek international arbitration for ener
contractual breaches. Indeed, NAFTA cannot possibly
be read to create such a regime, which would have
elevated a multitude of ordinary transactions with
public authorities into potential international mlites

The Claimants simply could not prevail merely by
persuading the Arbitral Tribunal that the Ayuntantie

of Naucalpan breached the Concession Contract

[..]

From this perspective, the problem may be put quite
simply. The Ayuntamiento believed it had grounds fo
holding the Concession Contract to be invalid under
Mexican law governing public service concessions. A
DESONA’s initiative, these grounds were tested by
three levels of Mexican courts, and in each cases we
found to be extant. How can it be said that Mexico
breached NAFTA when the Ayuntamiento of
Naucalpan purported to declare the invalidity of a
Concession Contract which by its terms was suligect
Mexican law, and to the jurisdiction of the Mexican
courts, and the courts of Mexico then agreed whth t
Ayuntamiento’s determination? [...]

With the question thus framed, it becomes evideat t
for the Claimants to prevail it is not enough thia
Arbitral Tribunal disagree with the determinationtioe
Ayuntamiento. A governmental authority surely canno
be faulted for acting in a manner validated bycdsrts
unless the courts themselves are disavowed at the
international level As the Mexican courts found that
the Ayuntamiento’s decision to nullify the Concessi
Contract was consistent with the Mexican law
governing the validity of public service concessiotne
guestion is whether the Mexican court decisions
themselves breached Mexico’s obligations under
Chapter Eleven.

[..]

But the Claimants have raised no complaints ag#est
Mexican courts; they do not allege a denial ofigast
Without exception, they have directed their many
complaints against the Ayuntamiento of Naucalpan.



92.

93.

94.

The Arbitral Tribunal finds that this circumstance
fatal to the claim [...}®°

In other words, according to the tribunalAminian there is no valid Treaty claim
if the investor’s only complaint is that the regolamight have committed certain
irregularities in its ordinary dealings with theytgated entities. The investor must
instead claim that the courts charged with heatiegcase have denied it justice.

The tribunal inFeldman v. Mexicoeached a similar conclusion in a case in which
the investor argued that certain disagreementsdsetvit and the Mexican tax
authorities involving its cigarette sale businessstituted an expropriaticfi.The
tribunal noted that the “[c]laimant, through thesRendent’s actions is no longer
able to engage in his business of purchasing Mexaigarettes and exporting

them,’8! and that:

[1]t is undeniable that the Claimant has experience
great difficulties in dealing with SHCP officialand in
some respects has been treated in a less thamaédeso
manner, but that treatment under the circumstantes
this case does not rise to the level of a violatidn
international law under Article 11%9.

Therefore, despite the difficulties and the unreabte actions of the Mexican
fiscal authorities, the tribunal could not conclutlat a treaty violation had taken
place because the questions at issue were a matlemestic law for which the

local tribunals were competent and had been avaitatdecide.

Formal administrative procedures and the courts,
according to the record, were at all times avaddiol
him, and have not been challenged here as being

79

80

81

82

Robert Azinian et al. v. United Mexican Staf@€SID Case No. ARB(AF)/97/2) Award,
November 1, 1999Exhibit RL-2, paras. 82-84, 87, 96-97, 100 (Emphasis in italicghe
original; underlined emphasis added).

Marvin Feldman v. MéxicqIlCSID Case No. ARB(AF)/99/1) Final Award, Decemis, 2002,
Exhibit RL-5.

Ibid, para. 109.
Ibid, para. 113.
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inconsistent with Mexico’s international law
obligations.

[..]

Given as noted earlier that Mexican courts and
administrative procedures at all relevant timesehav
been open to the Claimant, [...] there appears t® hav
been no denial of due process or denial of jugtieee

as would rise to the level of a violation of intational

law 83

95. Parkerings v. Lithuanias also relevant. liarkerings the claimant argued that a
municipality had committed certain irregularities the process of verifying the
investor's compliance with the terms of a contractd in the subsequent
termination of that contract. The tribunal founattthe irregularities in question

did not constitute a violation of the fair and dqbie standard of treatment:

Fair and equitable treatment is denied when thestor

is treated in such an unjust or arbitrary mannat the
treatment is unacceptable from an international law
point of view. Indeed, many tribunals have stateat t
not every breach of an agreement or of domestic law
amounts to a violation of a treatlfor instance, in the
Saluka v. Polandase, the Tribunal stated:

The Treaty cannot be interpreted so as to penedish

and every breach by the Government of the rules or
regulations to which it is subject and for whiclke th
investor may normally seek redress before the safrt

the host State. [...] something more than simple
illegality or lack of authority under the domesthov of

a State is necessary to render an act or measure
inconsistent with the customary international law
requirements [...].

Under certain limited circumstances, a substantial
breach of a contract could constitute a violatidnao
treaty. So far, case law has offered very few
illustrations of such a situation. In most cases, a
preliminary determination by a competent court @s t
whether the contract was breached under municipal |

83 Ibid, paras. 134 and 140.

39



is necessary. This preliminary determination isneve
more necessary if the parties to the contract agveed
on a specific forum for all disputes arising outtbé
contract. For the avoidance of doubt, the requirdnse
not dependent upon the parties to the contracgltém
same as the parties to the arbitration.

However, if the contracting-party is denied access
domestic courts, and thus denied opportunity t@iabt
redress of the injury and to complain about those
contractual breaches, then an arbitral tribunalinis
position, on the basis of the BIT, to decide whethes
lack of remedies had consequences on the investment
and thus whether a violation of international law
occurred. In other words, as a general rule, aitab
whose jurisdiction is based solely on a BIT willcake
over the “treatment” that the alleged breach oftizarn
has received in the domestic context, rather thaer o
the existence of a breach as such.

In the case at hand, there is no doubt that BPabhaess
to the Lithuanian Courts. [...]

[E]lven supposing that the Agreement has been
wrongfully terminated, the Claimant failed to shtvat

the right of BP to complain of the breach of the

Agreement has been denied by the Republic of
Lithuania and thus that its own investment wasallstu

not accorded, by the Respondent, an equitable and
reasonable treatment in such circumstances.

Given the above circumstances, the Arbitral Tribuna
cannot reach the conclusion that Article Il of tBE
was breached.

[..]

[...] The acts and omissions of the Municipality of
Vilnius, in particular any failure to advise or wathe
claimant of likely or possible changes to Lithuania
law, may be breaches of the Agreement but that does
not mean they are inconsistent with the Tréaty.

84 Parkerings-Compagniet AS v. LithuanflCSID Case No. ARB/05/8) Award, September 11,
2007, Exhibit RL-10, paras. 315-320 and 345 (Emphasis in italics & dhginal; underlined
emphasis added).
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96. In the present case, TGH does not argue that gwntent accorded by the
Guatemalan judiciary violates the Tred&bjits complaint instead concerns the
CNEE’s conduct. As stated iRarkerings this does not give rise to a Treaty

violation.

97. The fact that a regulatory authority takes a positthat is at odds with the
regulated entity does not, in and of itself, mezat the State as such has treated
the investor in a manner contrary to internatidaal. According to TGH, any
difference of opinion between the investor and @EE and the local courts
regarding the interpretation of the regulatory feavork would give rise to a
violation of the Treaty. This is an extreme posititf such position were correct,
any state that receives foreign investors in itgil&ted sectors would be exposed
to a claim under an investment protection treagrg¥ime an investor disagreed

with the position adopted by the state’s regulatarghorities.

B. THIS TRIBUNAL LACKS JURISDICTION AND THE CLAIM BROUGHT BY TGH IS
INADMISSIBLE .

98. The consequence of the discussion above in Seatiathat this Tribunal lacks

jurisdiction and the claim, as presented, is inadible:

(a) The Tribunal does not have jurisdicticatione materiae TGH has not
submitted a dispute over matters regulated by theaty, as
established by Treaty Article 10.16.1, but rathanerely regulatory

dispute; and
(b) TGH does not claim denial of justice, the only wlawhich this

Tribunal could have heard.

1. The Tribunal has no jurisdiction ratione materiae

99. In accordance with Article 10.16.1(a)(i)(A) of th€reaty, Guatemala has

consented to submit to arbitration disputes brobgh).S. investors involving “a

85 See Section 11.A.1.g above.
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100.

101.

102.

103.

claim [...] that the respondent has breached [...] laligation under Section A”

of the Treaty. This is the provision invoked by TG submitting the present
dispute to this Tribunaé Under this provision, Guatemala’s consent does not
refer to just any type of claim. Rather, it refemsonly those claims concerning a
violation by the Guatemalan State of investmentqmtions established by the

Treaty.

In this regard, it is common knowledge that intéioreal tribunals must examine
the fundamental bases of claims brought under tmeas protection treaties to
determine whether the dispute qualifies as annatenal claim. The claimant’s

characterization of its claims as internationalmkais not enough.

As the tribunal irAzinianstated, in refusing to accept without more thédet's
characterization of certain acts as “confiscatary’as “destroy[ing] contractual

rights as an asset,”. “Labeling is, however, ncstitite for analysis8”

In a similar vein, the tribunal iRPantechniki v. Albanianoted, with reference to

relevant precedents, that:

This is a matter of capital importance. It is connrmo
ground that the relevant test is the one exprelsgale
America-Venezuela Mixed Commission in the
Woodruffcase (1903): whether or not “the fundamental
basis of a claim” sought to be brought before the
international forum is autonomous of claims to bard
elsewhere. This test was revitalised by the ICSID
Vivendi annulment decision in 2002. It has been
confirmed and applied in many subsequent cékes.

As the tribunal ilRJPS v. Canadalso correctly stated:

[A] claimant’'s party mere assertion that a dispigte
within the Tribunal’s jurisdiction is not conclugvlt is

86
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Notice of Arbitration, para. 27.

Robert Azinian et al. v. United Mexican Stat¢€SID Case No. ARB(AF)/97/2) Award,
November 1, 199%xhibit RL-2, para. 90.

Pantechniki S.A. Contractors & Engineers v. Repubfi Albania(ICSID Case No. ARB/07/21)
Award, July 30, 200%:xhibit RL-12, para. 61.
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the Tribunal that must decide. The formulation also
importantly recognizes that the Tribunal must adsre
itself to the particular jurisdictional provisionms/oked.
There is a contrast, for instance, between a velsti
general grant of jurisdiction over “investment disgs”
and the more particularised grant in article 11%6ctv

is to be read with the provisions to which it refand
which are invoked by UPS. [...]

The International Court of Justice in th€ase
concerning Oil PlatformgIslamic Republic of Iran v
United States of America) 1996 ICJ Reports 803a.par
16 states the test in this manner:

[The Court] must ascertain whether the
violations of the Treaty... pleaded by Iran do or
do not fall within the provisions of the Treaty
and whether, as a consequence, the dispute is
one which the Court has jurisdictioratione
materiaeto entertain, pursuant to Article XXI,
paragraph 2.

That paragraph gave the Court jurisdiction over any
dispute between the Parties about “the interpoatatr
application” of the Treaty.

[..]

Accordingly, the Tribunal's task is to discover the
meaning and particularly the scope of the provision
which UPS invokes as conferring jurisdiction. D th
facts alleged by UPS fall within those provisioase
the facts capable, once proved, of constitutiomdires
of the obligations they stat®?

104. Therefore, the mere assertion that TGH's claim he¢hin this Tribunal's

jurisdiction is not sufficient. The essential omflamental basis of the claim
(which is nothing more than TGH’s dispute over @€EE’s application of rules
relating to the tariff review process) must be gpadl to determine whether this

gives rise to a Treaty claim.

89

United Parcel Service of America, Inc. v. CangiNCITRAL case) Decision on Jurisdiction,
November 22, 200Exhibit RL-4 , paras. 34, 35, 37.
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106.

107.

108.

109.

TGH focuses on “labeling” its claims as being basedhe Treaty. It does so by

resorting to borrowed phrases regarding the all€gebitrary,” “illegitimate,”
“abusive,” and “politically motivated” actions adep by the CNEE, as if this
were sufficient to give rise to a Treaty claiftHowever, TGH cannot expect that

the use of such terms is enough to turn its claim & Treaty claim.

As has been held in case law, the fundamentas lméighe claim presented must
be examined. Once such examination is conductealyesdy noted! it becomes
evident that the facts presented by TGH simply eoma disagreement between a
regulator and the regulated entity, and do not titoms a dispute under the

Treaty.

This type of analysis was conducted, for examp}ethle tribunal inAzinian The
relevant analysis is contained in the section efdtvard titled “[v]alidity of the
claim under NAFTA,?2where the tribunal examines whether the clainsBas
the requirements of NAFTA’s Article 1116, which pides:

An investor of a Party may submit to arbitratiorden
this Section a claim that another Party has brehelne
obligation under [...] Section A [substantive
protections].

In this regard, thé\zinian tribunal noted that “claims may not be submitted t
investor-state arbitration under Chapter Eleveressithey are founded upon the
violation of an obligation established in Sectior%Athat is, claims based on

NAFTA'’s substantive investment protections.

The relevant Treaty provision in the present casedéntical to the NAFTA
provision examined by the tribunal izinian Accordingly, in the words of

Azinian,the present Tribunal must first determine, asriaglictional question, the
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92

93

Seege.g, Claimant’'s Memorial, paras. 228, 259, 263, 27@ e of Section III.C.
See Section I1I.A.1 above.

Robert Azinian et al. v. United Mexican Stat¢€SID Case No. ARB(AF)/97/2) Award,
November 1, 199%xhibit RL-2, title of Section VI.6.

Ibid., para. 82, referring to NAFTA article 1116.
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“[v]alidity of the claim under” the Treaty, becaus#aims may not be submitted
to investor-state arbitration under” Chapter 10tled Treaty “unless they are
founded upon the violation of an obligation estsitid in Section A” of the
Treaty.

110. In this context the question is: Has TGH presemtedlid claim under the Treaty
by simply arguing that the CNEE has allegedly mesioreted and misapplied the
relevant rules in the tariff review process for EEA; when, moreover,
Guatemala’s Constitutional Court has ruled in favothe position adopted by the
CNEE? According to case law examined ab®vé&ie answer is no. In this

context, TGH must claim and prove denial of justice

111. This was clearly stated, for example, by the trddun Azinian,which was cited
above but is worth repeating:

[...] It is a fact of life everywhere that individsamay
be disappointed in their dealings with public awitines,
and disappointed yet again when national courectej
their complaints. It may safely be assumed thatyman
Mexican parties can be found who had business
dealings with governmental entities which were twot
their satisfaction; Mexico is unlikely to be diféart
from other countries in this respect. NAFTA was not
intended to provide foreign investors with blanket
protection from this kind of disappointment, and
nothing in its terms so provides.

[.]

A governmental authority surely cannot be faulted f
acting in a manner validated by its couutsless the
courts themselves are disavowed at the internationa
level95

112. Thus, when a regulatory body makes a decision wiailt within its powers and

responsibilities it cannot be found to have vidlieé® investment protection treaty

94 See section 1I.A.2, above.

95 Robert Azinian et al. v. United Mexican Stat®SID Case No. ARB(AF)/97/2) Award, November 1,
1999,Exhibit RL-2, paras. 83 and 97 (Emphasis in italics in theioaig underlined emphasis added).

45



113.

114.

— no matter how erroneous that decision is. Thaigicularly the case when the
local courts, acting within their competence, halready decided on the matter.
In this scenario, a state can only be found todspansible under international
law for the actions of its courts, that is, for @demf justice, a claim that TGH has

not made in this case as explained below.

2. The disagreement has been resolved by the local ctmuwhich did
not deny justice to TGH, a claim which is not, in ay event, made
by TGH

a. The only claim that TGH could have submitted to $hi
Tribunal is a claim of denial of justice

In a case such as the present one, concerningvastan's mere disagreement
with the actions of an administrative body that hlksady been examined by the
local judicial bodies, the only hypothetical Treathaim that could have been
brought is denial of justice by the local courthieTissue is very simple: when
these types of disagreements between the regulatahority and the regulated
entities arise, something that is not unusual ip giwven State, what the State
must ensure is that its courts — the competentesddi resolve such disputes — are
available, provide due process, and do not isshigrany decisions. When this
occurs, the State cannot be held responsible feraittions of a regulatory
authority, since another branch of the governmiesitag the judiciary, has been
called to intervene and has issued a decision @n rifatter. A State is

internationally responsible only when this prociesis.

In other words, Guatemala cannot be held respansibder the Treaty and
international law solely on the basis of whethereatity such as the CNEE has
acted rightly or wrongly in the exercise of its @ions. This would disregard a
fundamental aspect of this case, that is, EEGSA®GTEGH’s decision to resort to
the Guatemalan courts and the rulings of the lafieis Tribunal is called upon to

judge the conduct of the Statevhich necessarily and primarily includes the

actions of its courts, and not merely the actioharoadministrative body whose

conduct has precisely been subject to the congideraf said courts. Therefore,
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116.

Guatemala’s international responsibility must beedwined on the basis of
whether the Guatemalan courts have given EEGSAT&id the opportunity to
present their case regarding the CNEE’s actions, w&hether the decisions
rendered thereafter are in accordance with baarards of justice.

TGH, nonetheless, focuses its arguments on theractf the CNEE. In its brief
of over 300 paragraphs, TGH references the Cotistimi Court decisions
rendered on 18 November 2009 and 24 February 2@1i6h favored the position
adopted by the CNEE, in only one paragraph of dgall sectiof¥® and in not
more than nine paragraphs of the factual sectiothef Memorial®” In those
paragraphs, TGH, relying on the expert opinion obf€ssor Alegria, simply
states that “the Court’s decision was wrong,” diingorrect,” or that “[tlhe Court
wrongly rules that [...] the Expert Commission’s égen was not binding?® It
also says that the resolution of the Court “appéareave been influenced by
political considerations?® but does not provide further details and evideimce
support of this allegation. Thus, in the absencargiiments and proof that the
Constitutional Court denied justice to EEGSA andHT @hich is not surprising
since there has been no denial of justice, TGHféiéed to present a valid claim

that Guatemala has violated the Treaty.

This is how international tribunals have decidecewlfiaced with matters similar
to those presented by TGH. If TGH wants Guaten@lzetfound responsible as a
Stateunder international law, it must demonstrate wihat Guatemala courts —
which were called upon by EEGSA to intervene in thispute and which

eventually ruled in favor of the position adoptegl the CNEE — have done
wrong. As held by the tribunal iAzinian, “[a] governmental authority surely

96

97

98

99

Claimant’'s Memorial, para. 277.
Ibid., paras. 211-219.

Ibid., paras. 212, 213, 218.
Ibid., para. 212.
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118.

119.

cannot be faulted for acting in a manner validdigdts courtsunless the courts

themselves are disavowed at the international I&\%é|

This requires more than simply disagreeing withdberts’ decisions; it requires
proof that the courts have acted in violation dérnational law (e.g., in a clearly
arbitrary manner and without respect for due prec#sat is, denying justice).
TGH cannot leave this question aside and insteaglgistate, without providing
any evidence whatsoever, that the ConstitutionalrCmade a mistake or was
politically influenced. This is particularly probtetic in light of the fact that
TGH focuses its arguments on the CNEE’s purportedrg which were
submitted to the review of the courts. It must badtuded that this focus on a
particular aspect of the conduct of Guatemala, the. acts of the CNEE, has been
intentionally adopted with a view to avoiding dission of the unfavorable
decisions of the local courts. TGH cannot proceethis manner given that it is

Guatemala’s conduct that is at issue and this lgldand importantly) includes

the actions of its courts

To be clear, what TGH should have argued but hadgsndenial of justice. As
held by the tribunal inAzinian “[a] governmental authority surely cannot be
faulted for acting in a manner validated by itsteunless the courts themselves

are disavowed at the international levé®:

b. TGH does not argue that the Guatemalan courts have
committed a denial of justice, and in any case rendal of
justice has taken place

Given the regulatory nature of their disagreemeith whe CNEE, EEGSA and
TGH correctly resorted to the local courts to afteto enforce their interpretation
of the regulatory and contractual framework. Theiglens of the local courts
have been both favorable and unfavorable to EEG&ATEGH, but in no case
have EEGSA and TGH been deprived of access todimesc Moreover, TGH has

100

101

Robert Azinian et al. v. United Mexican Sta({¢8SID Case No. ARB(AF)/97/2) Award, 1
November 1999Exhibit RL-2 , para. 97 (Emphasis in original).

Ibid., para. 97 (Emphasis in original).
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121.

122.

not suggested that the unfavorable decisions ezbsulh a denial of justice

pursuant to international law.

In Pantechniki,the tribunal explained that denial of justice @& an error in the
interpretation of local law, but rather an erroatttino competent judge could
reasonably have made,” in other words, that théeStad not provide “even a
minimally adequate justice syste®?In Jan de Nul v. Egypthe tribunal stated,

in a similar manner, that:

It is not the role of a tribunal constituted on theesis of
a BIT to act as a court of appeal for national turhe
task of the Tribunal is rather to determine whetter
Judgment is€learly improper and discreditabilen the
words of theMondevtribunal 103

In Mondev v. United Stateshe tribunal ruled that “it is not the functiorf o
NAFTA tribunals to act as courts of appeal [...] theestion is whether [...] the
impugned decision was clearly improper and distaidg [...]."204

In his most recent study regarding denial of jestigan Paulsson explains that a
misapplication of domestic law by national judge®sl not constitute denial of

justice:

The general rule is that the final word as to theaning
of national law should be left with the national
judiciary. [...] De Visscher put it as follows:

The mere violation of internal law may never justin
international claim on denial of justice. It may that
the defectiveness of internal law, the refusalgplyit,

or its wrongful application by judges, constitute
elements of proof of a denial of justice, in the
international understanding of the expression; ibut

102

103

104

Pantechniki S.A. Contractors & Engineers v. Reubfi Albania(ICSID Case No. ARB/07/21)
Award, July 30, 200%:xhibit RL-12, para. 94.

Jan de Nul N.V. & Dredging International N.V. v.ahr Republic of Egyp(iICSID Case No.
ARB/04/13) Award, November 6, 200Bxhibit RL-11, para. 209.

Mondev International Ltd. v. Estados Unidd€SID Case No. ARB(AF)/99/2) Award, October
11, 2002 Exhibit CL-31, paras. 126-127.
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and of themselves they never constitute this deimal
sum: Errare humanum est: error in good faith exasud
responsibility.

[..]

The erroneous application of national law cannot, i
itself, be an international denial of justice. Uside
somehow qualified by international law, rights ¢esh
under national law are limited by national law,
including the principle that by operation of the
fundamental rule ofes judicataa determination by a
court of final appeal is definitive. So even ifiastance
of municipalmal jugéis given weight by international
adjudicators when determining that there has been a
denial of justice, on the footing that rights ceshtinder
national law have been so blatantly disregardetbas
compel conviction with respect to violation of
international standards as proscribing discrimorgti
bias, undue influence, or the like, it remains tase
that the international wrong is not the misappiaatbof
national law.

[.]

[T]lo declare that judgments under national law are
rationally unsustainable may expose the internation
jurisdiction to the criticism that it does not hawe
adequate intellectual foundation in the relevanional
law.

It may seem that this discussion seriously underthe

conclusion of the previous section (the genera nfl

non-revision) as well as the title of the presene.o
What needs to be understood is that even if ineextr
cases the substantive quality of a judgment may lea
a finding of denial of justice, the objective ofeth
international adjudicator isnever to conduct a
substantive review?>

105 J. Paulsson, “Denial of Justice in International” (2005) Cambridge University PresExhibit
RL-8, pgs. 73, 81, 83-84 (Emphasis in original).
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125.

TGH has made no such allegations. As noted abo@é&] imakes practically no
mention of the actions of the Guatemalan courtgshm legal section of the

Memorial 106

It is no surprise that TGH has not made these tgpadiegations. In its decisions
issued on 18 November 2009 and 24 February 20E0Ctmstitutional Court
ruled on the claims brought by EEGSA and TGH afi@nting the parties a full
opportunity to present their arguments both wrigied orally!97 Its decisions are,

moreover, fully reasoned and well-founded.

In its decision of 18 November 200® the Constitutional Court, by a majority of
its members, ruled on the nature of the Expert Cmsion’s pronouncement, on
the CNEE’'s power to approve the independent stuflythe@ consultant
commissioned by the CNEE, and on the CNEE’s powemdopt the tariff
schedules based on such study. These issues ar¢halgore of TGH’s claim

before this Tribunal. In sum, the Court decidedoiisws:

(a) The CNEE is the only entity empowered to approweettriffs and is

not authorized to delegate this functiti?:

(b) In cases where there are discrepancies betweenvA&i2 study
submitted by the distributor and the Terms of Raiee issued by the
CNEE, the function of the Expert Commission is omdyissue a

pronouncemeril0

106

107

108

109

110

See section II.A.1.g, above.

See Decision of the Constitutional Court, Corgaikd Case Files 1836-1846-2009, November 18,
2009, Exhibit R-105, pgs. 13-15; Decision of the Constitutional Co@gse File 3831-2009,
February 24, 201Exhibit R-110, pgs. 13-16.

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18,
2009,Exhibit R-105.

Ibid., pgs. 30-32.
Ibid, pgs. 23-26.
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(c) Once it has issued its pronouncement, the legateveork does not

establish any additional functions for the Expestrinission111

(d) In accordance with the advisory nature of experiniops under
Guatemalan law and given the CNEE’s responsibiiityadopt the
tariffs, the Expert Commission’s pronouncement carre binding in

nature:112 and

(e) Finally, the Court affirmed the regulatory naturé tbe CNEE’s
function to approve the tariffs, which must refléae criteria fixed by
law, in particular with respect to costs, includithge cost of capital.
The Court clarified, however, that this issue was submitted to the

courts. 113

In turn, in its decision of February 24, 2010, @enstitutional Court found that:

(a) The relevant legislation does not grant the Ex@stnmission any
function other than to issue a pronouncement ondikerepancies

between the CNEE and the distributéf:

(b) The dissolution of the Expert Commission, oncepitsnouncement

had already been issued, could not have caused toaBEGSALLS
and

(c) Given the advisory nature of expert pronouncementsder
Guatemalan law and the indelegable nature of thEE&duties and

responsibilities regarding adoption of the tarifes;cording to the

111

112

113

114

115

Ibid, pg. 25.
Ibid, pgs. 23 and 31-32.
Ibid, pgs. 32-33.

Decision of the Constitutional Court, Consolidht€ase Files 3831-2009, February 24, 2010,
Exhibit R-110, pgs. 31-32.

Ibid, pg. 32.
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principles of legality and organization of the patddministration, the

pronouncement of the Expert Commission cannot bheitg 116

Therefore, the matters at issue were examinedngtHeand the decisions issued
are well-reasoned. What TGH now claims is that @eomstitutional Court was
mistaken. In other words, the Court’s decisionsew®st to its liking. While TGH
may disagree with the decisions, this does nottitates a denial of justice. TGH

is aware of this and does not argue denial ofgasti

Having no credible basis to claim denial of justi€&H nonetheless seeks to cast
doubt on the integrity of the Guatemalan judicibgyciting in a footnote to the
Memorial reports issued by non-governmental orgeions expressing criticisms
in this regardl’ These reports do not support TGH’s allegati8dfA3he truth is
that the Constitutional Court has not hesitategupporting tariff increases for
EEGSA even when these results were unpopitarand has repeatedly

demonstrated its independence from political po\ater.

The report of the International Commission ofisksrExhibit CL-90) bases its findings on a case
concerning the candidacy of General Efrain Rios tfitmthe Presidency of the Republic that was
decided by the Constitutional Court in office betwe2001-2006, which had a different
composition from the Court deciding theparosbrought by EEGSA. It is also important to note
that the Court in office during the period 2006-20dverturned this ruling and withdrew this
precedent from case law (Decision of the Constital Court, Case File 2395-2006, October 10,
2006, Exhibit R-32, pg. 7). On the other hand, the report issued tangparency International
(Exhibit CL-100) does not deal with the Constitutional Court, kather the courts of ordinary
jurisdiction. The report also refers to the sitaatiprior to 2005, which has changed as of the
creation of the International Commission Againstpimity in Guatemala (CICIG) in 2007.
International Commission Against Impunity in Guasda) “Two Years of Work: a Commitment

127.
128.
116 Ibid, pgs. 32-34.
117 Claimant’'s Memorial, footnote 1057.
118
to Justice” Exhibit R-159.
119

120

In 2010, for example, the Constitutional Courstained the implementation of tariff increases in
favor of EEGSA, which were fiercely opposed by Hieman Rights Ombudsman of Guatemala.
Decision of the Constitutional Court, Consolidat€dse Files 719-2010, 721-2010, 722-2010,
723-2010, and 724-2010, March 3, 20ERhibit R-113, pgs. 4-6.

Also in 2010, for example, the Constitutional @oardered the removal of the Minister of
Education, Mr. Bienvenido Argueta, one of the mimdluential ministers of the Government,
Decision of the Constitutional Court, Case File 32909, February 25, 201Bxhibit R-111, pg.

9, and ordered the removal of the Prosecutor Geradrahe Republic and Director of the
“Ministerio Publico”, Conrado Reyes, a few dayseafhis appointment by the then President
Alvaro Colom. Decision of the Constitutional Cou@ipnsolidated Case Files 1477, 1478, 1488,
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131.

CONCLUSION: TGH DOES NOT PRESENT A VALID OR ADMISSIBLE
INTERNATIONAL CLAIM , THIS TRIBUNAL LACKS JURISDICTION , AND
THEREFORE SHOULD NOT PROCEED TO THE MERITS OF THIS MATTER

TGH has limited itself to submitting before thisldunal a disagreement with the
CNEE concerning the interpretation and applicatibnGuatemala’s regulatory
framework to EEGSA’s 2008-2013 tariff review progsesuch disagreement,
moreover, has already been decided by the Guatentalarts in favor of the

CNEE. This does not constitute a valid internatia@m. A regulatory authority

does not violate an investment protection treagrgtme that, in the exercise of
its powers, it makes a decision with which the fatpd entities disagree. This is
particularly the case when the domestic courts hexaamined the matter and
ruled in favor of the regulator. Nor do decisioridozal courts that are not to the
liking of a foreign investor violate an investmepitotection treaty. In such

circumstances, an investor must claim denial digasand TGH has not done so.

This Tribunal cannot act as an appellate courhiofltor fourth instance in matters
of Guatemalan law, and much less redo the tanfiere and the determination of
EEGSA’'s VAD as if it were the regulator of Guateaial electric distribution

services. This is excluded by the Treaty whenatest that a U.S. investor “may
submit to arbitration [...] a claim that the resgent has breached an obligation

under” the Treaty??

In short, TGH has failed to present a valid or adible international claim, and
thus this Tribunal has no jurisdiction. Accordingly should not proceed to

review the merits of this matter.

121

1602, 1630-2012, June 10, 20Bxhibit R-120, pg. 11. Further, it was the Constitutional Court
which recently rejected the candidacy for Presiadrthe Republic of Sandra Torres, wife of the
then President Alvaro Colom. Decision of the Cdotitinal Court, Case 2906-2011, August 8,
2011,Exhibit R -141, pg. 62.

CAFTA-DR, art. 10.16.
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133.

134.

THE FACTS

THE REPUBLIC OF GUATEMALA

The Republic of Guatemala is a Central Americarmondbcated south of Mexico
and north of Honduras and El Salvador, with a serfarea of 108,889 Knand a

population of 14.7 million inhabitants.

During the second part of the 20th century, Gualamaffered a bloody civil war
for 36 years as the nation alternated betweenaryliéand civilian rule. It was not
until 1996 that Guatemala could finally put an @odthat war by signing the
peace agreement between the Government and theer@alah National
Revolutionary Unit (URNG}22

At that point, the Government of Guatemala decittedake advantage of the
opportunity afforded by the peace agreement torsevihe institutional and social
ills throughout the country. To that end, the Goweent instituted a series of
structural reforms to modernize its legal and tosbnal framework; such
reforms placed Guatemala among the ten countrieptiaady the most reforms
worldwide 123 In addition, the Government implemented a soceletbpment
project, with the primary objective of reducing theverty level by restructuring
public spending, reducing resources dedicated tende, and increasing social
investment!24 Through that reform process, Guatemala achiey@dgreater
institutional transparency; (i) improved managetmeh public finances; (iii) a
substantial increase in social expenditipayhich prior to the reform was one of
the lowest in Latin America; (iv) greater access @ducation in the most

marginalized regions; (v) the implementation of nelild nutrition programs;

122

123

124
125

Agreement for Firm and Lasting Peace signed betwthe Republic of Guatemala and the
National Revolutionary Unit of Guatemala (URNG),d@eber 29, 199 xhibit R-10.

World Bank, Central America Department, PovergdRction and Economic Management Unit,
Latin America and Caribbean Region, “Guatemala, |&at&on of Poverty,” March 18, 2009,
Exhibit R-101, pg. 105.

Ibid., pg. vii.
Between 5 and 6 percent of GDP between 2004 @86. bid., pg. 4.
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(vi) a generation of constant economic growth; gmg the promotion of
economic competitivened? Since 1996, economic management has remained

solid, including a low fiscal deficit with inflatiroconstantly decliningg”

135. Successive government policies have sought to maerinfrastructure
throughout the country. These policies placedigpemphasis on the energy and
telecommunications sectors, in order to providegbpulation with high-quality
services at reasonable tariffs. At times, theskcipe have been paired with
subsidies and social tariff policies financed dieby the Staté28

136. As a result of this development policy, and itspeet for the legal and
institutional framework, Guatemala has successtiiisacted significant levels of

foreign direct investment, as illustrated in thibdwing chart:129

126 Ibid., pgs. 4-5.
127 pjd.

128 See, for example, “State profits will be directedvards a subsidy,Prensa Libre July 3, 2010,
Exhibit R-124 (“With the utilities that correspond to the Stadege to its shareholder participation
in EEGSA, the biggest part of extraordinary subdahthe electrical energy shall be covered. The
subsidy ascends to Q127 million for the non-so@iatiff of the quarter from May to July.”);
Government Resolution No. 188-2010, July 2, 2@xhibit R-122; Social Tariff Act, Decree 96-
2000, December 29, 2000, publishedDiario de Centro AméricaNo. 68 on January 2, 2001,
Exhibit C-52.

129 Economic Commission for Latin America and theilllagan, “Foreign Direct Investment in Latin
America and the Caribbean 2009,” May 20HEXxhibit R-115, pgs. 36 and 75; Economic
Commission for Latin America and the Caribbean,rdfign Direct Investment in Latin America
and the Caribbean 2010” May 20Bxhibit-R-137, pgs. 33 and 65; World Bank, Foreign Direct
Investment, net inflows, http://www.eclac.org/pehltiones/xml/0/43290/2011-138-LIEI_2010-
WEB_INGLES.pdf, 2011, ExhibiR-136.
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Foreign Direct Investment in Guatemala

3,000
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Total investment by period indicated in millions ofUS dollars

Despite the global financial crisis, Guatemala cwds to be among the Central
American nations with the greatest flow of forejnect investment30 It must
be noted that Guatemala, unlike other countrighénregion, does not form part
of the group of countries known as the Bolivarialiaé&sce for the Americas
(ALBA), nor has it adopted any policy to nationaliforeign investments. Rather,
Guatemala continues to attract private-sector imvest projects. In recent years
the Guatemalan electricity sector itself has rem@éian unprecedented flow of

foreign capital investmeng?!

THE PRIVATIZATION OF THE ELECTRICITY SECTOR IN GUATEMALA

The parties generally agree on the reasons thavated the privatization of the
electricity sector. Nonetheless, in its Claiman¥l'emorial, TGH provides a
distorted and baseless description of the regyldtamework within which Teco

made its investments, and of its legitimate expiErta when investing in

130

131

Economic Commission for Latin America and theifllagan, “Foreign Direct Investment in Latin
America and the Caribbean 2009,” May 20&Eghibit R-115, pg. 12.

Colom,Appendix RWS-1, para. 50, paras. 162-165.
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140.

141.

Guatemald3? In particular, TGH completely ignores the distitibn of powers

among different agents in the electricity sectorspant to the regulatory
framework, and it distorts the model company systenthis section, Guatemala
briefly describes the privatization process of heatemalan electricity sector,

and provides a description of that framework.

1. The origin of the project to privatize the electrigty sector in
Guatemala
During the second half of the nineties, within tteatext of the institutional and
social reforms described in Section I.A, above, t&uala decided to privatize
certain sectors controlled by the State, includimg electricity secto¥33to limit

public spending and to finance the social develagrelicies being promoted4

Since 1959, electricity generation, transportatamd distribution activities in
Guatemala had been under the quasi-monopolistitatasf a public agency, the
National Electricity InstituteINDE). In the middle of the nineties, however, the
INDE lacked the resources to make the investmentgeneration, transportation
and distribution necessary to supply the growingaed for electricity. One of
the principal reasons for the lack of resources twvasthe electricity tariff was set
at the discretion of the President of the Natiord did not reflect the costs of the

service, but rather the political will of the Gomerent!35

The lack of State resources to offset costs noermsal by users left the INDE
without the means to attend the growing demanelectricity. In that context, in
1991, the Government began considering the posgibil de-monopolizing and

decentralizing the electricity sect®f. Thus in 1993, the United States Agency

132
133
134
135

136

Claimant’s Memorial, sections I1.B and C.
The communications, highway, railway and maitsex; among others, were also privatized.
Government Resolution No. 865-97, December 187 1Bxhibit C-23, second whereas.

Claimant’'s Memorial, para. 12; Statement of WsmeéEnrique Moller Hernandez, January 24,
2012 (hereinafteMoller), Appendix RWS-2, para. 6.The INDE proposed the electricity tariff.

Moller, Appendix RWS-2, para. 6.
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for International Development (USAID) commissiorexpert Chilean engineers,
Sebastian Bernstein and Jean Jacques Descazegqurptoe a diagnostic study
and proposal to reform the sectéf. That study recommended that the electricity
sector be restructured, as efficiency would be owed through the participation

of the private sector in its development and opamafs

Following these recommendations, the Governmentifireddthe INDE law in

December 1994 in order to de-monopolize the sewtdrallow private agents to
compete with the state compa¥¥. Likewise, Article 50 of the INDE reform law
stipulated that within a maximum period of six ntwjtan overall proposal for

reform would be presented to the Congréss.

Pursuant to that legal directive, several draftdamere presented, which were
discussed by the Congressional Committee of EnangyMining. To prepare the
text of the electricity law and its regulation, Geraala relied on the advice of
Synex, well-known Chilean consultants, whose teancluded Sebastian
Bernstein, who had already advised the Governmegarding the de-
monopolization of the sectét! When preparing the draft law, which was based
to a large degree on the Chilean model, the regylahodels of the electricity
sector in Great Britain and in Argentina were alsasidered#? We note that the

legal expert in Guatemalan law, Juan Luis Aguilalg8ero, was hired by USAID

JS Bernstein and JJ Descazeaux, “RestructuriagPthwer Sector in Guatemala: Analysis of
Decentralization and Private Participation MechasisFinal Report”, June 199E8xhibit R-3,

Organic Act of the National Electrification Irisiie, Congressional Decree 64-94, December 7,
1994, published in Diario de Centro América No.d6February 20, 199%xhibit R-4. INDE
was in turn created by Decree-Law 1287 of 1858hibit R-1.

Moller, Appendix RWS-2 para. 8; Organic Act of the National Electrifigati Institute,
Congressional Decree 64-94, December 7, 1994, qhddliin Diario de Centro América No. 86 on

USAID, Draft General Electricity Act and its RLGIEinal Draft, April 4, 1995EXxhibit R-6,

142.
143.
137
pg. 1.
138 |pid., Exhibit R-3, pgs. 4-5.
139
140
February 20, 199% xhibit R-4, art. 50.
141
preamble.
142

Moller, Appendix RWS-2, para. 9; Service Agreement Between EEGSA and Stae of
Guatemala, September 10, 198&hibit R-19.
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to advise Mr. Bernstein on Guatemalan law, andefloee was directly involved

in the regulatory reforn¥3

As is explained by Enrique Moller Hernandez, curmirector of the CNEE and
member of the team in charge of the electricityaerform project, one of the
principal objectives of the law was to place theéedmination of tariffs in the
hands of a technical body that would work autonoshoand independently of
the Political Branch#4 It was therefore necessary to establish a mesimato
limit political influence over the designation ¢fet members who would form the
technical body. Given the prestige of the univgrgector in Guatemala (in
particular the University of San Carlos for its gi@pation in the reform projects
underway in Guatemala), it was proposed that tieeusity sector be involved in
appointing the board of directors of the entitywas also decided that the agents
in the wholesale market (that is, the private ag@nthe sector and, in particular,
the distributors, such as EEGSA) and the MinistrEpergy and MinesMEM)
be involved in appointing the board of directorbus, the MEM, the provosts of
the universities and the market agents would pr@oshortlist to the Executive,

who would select one member from each sector,rta fbe Board of Directors of

In order to establish objective tariffs based arhitgcal and economic criteria, a
proposal was made for regulations based on théctaft company” model that
had been implemented in Chile in the eighties ater implemented with certain
variations, in different countries such as ArgeatiBrazil, Ecuador, El Salvador,

Nicaragua, Peru and the Dominican Repulc.

Informe del experto Dr. Juan Luis Aguilar Salgye24 de enero de 2012 (en adelahgriilar),

144,
the regulatory bodj#>
145.
143
Apéndice RER-3 parrs. 5.
144 Moller, Appendix RWS-2, para. 13.
145 Ibid., para. 19.
146

M Abdala and M Schoeters “Damages and EconomguRé&on Opinion in TECO Guatemala
Holdings, LLC v. Republic of Guatemala”, January, 2012 (hereinafteM Abdala and M
Schoeter}, Appendix RER-1, paras. 104-110.
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146.

147.

148.

In order to limit excessive profits and ensure céficies, the “efficient” or

“model” company system utilizes a theoretical compéhat seeks to replicate
how a regulated company should function within #ircient operational and
investment framework?’ The tariffs thus reflect only the costs of anicdint

company. If the distributor is more efficient thaime model company, that
distributor is ensured a greater return on its stment. All inefficiencies on its
part, on the other hand, reduce its return mar§inJnder this logic, Guatemala
expected that, as successive tariff reviews wertoeed, the tariffs would fall

in real termg4° That was particularly true of the area under cesiom, which is a
geographically small area with the highest popatatand industrial density in

Guatemalds°

2. The General Electricity Law and its Regulations

Having reviewed the proposals and the model compapyoach, on September
19, 1996, the Congressional Committee of EnergyMimeks approved the draft

electricity law project in discussion.

Based on this report, the General Electricity Ldahe (LGE) was approved by
Congress on October 16, 1996, with certain amenthr@med at strengthening
the CNEE's independenéel The Regulation of the LGE (thRLGE) was

approved some months later, on March 21, 1997hdémext section we refer to
the terms of the regulatory framework existingha time when Teco decided to
invest in Guatemala. The modifications to the RL& analyzed in further

detail in Section IIl.E.

147

148

149
150
151

Expert Opinion of Mario Damonte, January 24, 2Qi€reinafter DamonteAppendix RER-2,
paras. 23-26; Colomppendix RWS-1, para. 50.

M Abdala and M Schoeter8ppendix RER-1, paras 116 and 120; Damonfgpendix RER-2,
para. 25.

Damonte Appendix RER-2, para 26.
Colom,Appendix RWS-1, para. 34.

LGE, Exhibit R-8. For example, in article 4 of the LGE it was addkdt the CNEE, besides
being a technical body, would enjoy functional ipdedence in the exercise of its powers, Diary
of the Congress of the Republic, October 16, 1836jbit R-9, pg. 112. See para. 155 below.
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149.

150.

151.

a. The regulatory agency of the electricity sectoretNational
Electric Energy Commission

As was explained by the Congressional Committeenafrgy and Mining when it
approved the draft LGE, the objective was to creategulatory entity that would
determine tariffs in accordance with clear and gahe applicable legal
preceptst>2 This implied a radical change with respect to gner system, in
which there was no regulatory agency and tariffeeveiefined by the President of
the Republic based on his own criteria. The cosatif a regulatory agency and

the rules that governed its conduct were stipulateébde LGE and the RLGE.

Within that context, Chapter Il of the LGE creatté CNEE and granted it the
functions of a regulatory agency for electricity ngeation, transportation,
distribution and sales activitiég As was explained by the legislature in the
LGE’s preamble, the principal objective of institgf a regulator was to create a
technical, independent and qualified body that wobé representative of all

interested agents in the electricity sector:

WHEREAS

It is necessary to establish the basic legal reiguis to
allow activity in the various sectors of the eleaf
system, seeking its optimal operation, which makes
imperative to establish a qualified technical
Commission, chosen from among those proposed by the
national sectors that are most interested in teetrital
subsector’'s developmekt

The application of these principles rested on themithat the regulatory body
should have the independence necessary to carrigsodtities. Thus, the LGE
stressed this attribute in the very article thaated the CNEE, Article 4, and it
repeated it in Article 29 of the RLGE:

152

153
154

Congressional Committee of Energy and Mining,rapal of the General Electricity Law Dratft,
September 29, 199&xhibit C-15, pg. 2.

LGE, Exhibit R-8, art. 4.

LGE, Exhibit R-8, last whereas (Emphasis added).
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152.

153.

154.

Art. 4 — LGE: “The Commission shall have functional
independence in exercising its powers [.13F.

Art. 29 — RGLE: “The Commission shall have
functional independence, its own budget and exatusi
funds [...]".156

It is worth noting that the draft of the LGE as sutbed to Congress established
the CNEE as a body fully dependemt the MEM157 However, in the final
approval of the LGE, through an amendment propdsedhe Congressional
Committee of Energy and Mining, the CNEE was as$urg law “functional
independence to exercise its powers and the fallgwunctions [...]”, which
strengthened the independence of the CNEE andéstors!ss

The LGE and the RLGE contain several other prowisito ensure the objectives
set forth in the LGE's Preamble are implementedst,Ro ensure the technical
character of the CNEE, the LGE requires that itarBaf Directors be comprised
of university professionals of recognized prestiggecializing in the subject of

electricity159

Second, in order to ensure the independence ofliteetors of the CNEE, the
LGE requires that all interested agents of thetetdty sector be involved in
selecting directors. Thus the CNEE is comprisethde directors named by the

Executive but chosen from among three shortlistsaoflidates proposed BSp

155

156
157

158
159
160

LGE, Exhibit R-8, art. 4; Diary of the Congress of the Republictdber 16, 1996Exhibit R-9,
pg. 112 (Emphasis added).

RLGE, Exhibit R-36, art. 29 (Emphasis added).

Diary of the Congress of the Republic, October 1996, Exhibit R-9, pg. 69 (“The National
Electricity Commission (‘the Commission’) is heretneated as a technical entity of the Ministry

[...1N.
Ibid., Exhibit R-9, pg. 112; LGEEXxhibit R-8, art. 4.
LGE, Exhibit R-8, art. 5.

Ibid., Exhibit R-8, art. 5; RLGE,Exhibit R-36, art. 30; Diario del Congreso de la Republica,
October 16, 199& xhibit R-9, pgs. 112-113; ColopAppendix RWS-1,para. 19.
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155.

156.

. the national universitieX?
. the MEM; and

. wholesale market agents, including electricity ridsttors (among
them, EEGSA}S2?

Although each sector has full freedom to chooseatslidate for Director, it may
not select a candidate with any relation to regalaglectricity companies3

Once the sectors have presented their shortlistsantlidates, the Executive
names one Director from each shortlist via Goveminfiesolution. Therefore,
although the Executive names the members, it miegtsenly from among the

candidates proposed by the sectors. This selegiioness, coupled with the
technical prerequisites to be Director, ensuresttiea CNEE has no relationship
with or political dependency on the Governmentttes majority of the Board
members are proposed by sectors alien to it. MgtalsH neither describes the
selection of the regulatory body, nor the distridvat participation in that

selection.

The LGE establishes that the Directors must emplaydependence of
judgment, for which they are personally liable:

The Commission’s resolutions shall be adopted by a
majority of its members, who shall perform theitids
with absolute independence of judgment and under
their sole responsibilitys4

161

162

163
164

For the decision on the selection from the stebdrtib be valid, participation is required by ade
one-half plus one of the provosts. RLGEhibit R-36, art. 30(d).

“The wholesale market agents will be represetgdour people appointed by each one of the
organizations accredited by the Ministry, [incluglingenerators, transporters, marketers, and
distributors.” RLGE Exhibit R-36, art. 30(e).

LGE, Exhibit R-8, art. 5.
Ibid. (Emphasis added).
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157.

158.

159.

160.

Finally, the LGE stipulates that the Board of Dices be named every five
yearsi6> As a result, their terms of office do not coireidvith that of the

President of the Republic, who is elected every j@ars.

Finally, to ensure that the CNEE could exercise téghnical functions

independently from the political powers of the ddye LGE and the RLGE

granted the CNEE financial independence, authagifirto determine its “own

budget and funds'6 Such funds are generated by fees paid by elggtric
distributors based on their monthly sales.

These factors — the CNEE’s independence from tkewdwe branch, its technical
nature, and distributor representation among itsr&e- guaranteed investors that
tariff reviews would be depoliticized. Contrary TGH's allegations, such
depoliticization was not achieved by conferringtalisitors with the power to set
tariffs.167 As explained in detail in the next section, theEENhas the obligation

to determine the methodology and to ultimately metariffs.

b. The role of the CNEE in the process of setting diistition
tariffs

As TGH itself acknowledges, the LGE attributes thkowing functions to the
CNEE:

165

166

167

Ibid., art. 5; Political Constitution of the Republic Guatemala, June 3, 1985xhibit C-, arts.
157, 184, 251, 252, 254 (Members of Congress, tresident and the Vice President, the
Prosecutor General of the Nation, the Attorney G&nef the Nation and the Municipal
Government).

LGE Article 4 and RLGE Article 29 establish:

Art. 4 — LGE: “The [CNEE] shall have its own budgatd funds,

which it shall apply to financing its ends. Then@uission’s revenues
shall be derived from applying a rate to the montiectricity sales of
each electric distribution company”

Art. 29 — RLGE: The [CNEE] shall have functional independence, its
own budget and exclusive funds [...]”

LGE, Exhibit R-8, art. 4, RLGEExhibit R-36, art. 29.
Aguilar, Appendix RER-3, para. 10.
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Defining the transmission and distribution tariffs
subject to regulation in accordance with this law,
well as _the methodologyfor calculation of the

For its part, Article 61 establishes as follows:

The tariffs to users of the Final Distribution Seev
shall be determined by the [CNEBly adding the
power and energy acquisition cost components,
freely agreed upon among generators and distridutor
and referenced to the inlet to the distributionvaek
with the components of efficient costs of distribntto
which the preceding article refe¥&

As is well-established in LGE Article 4(c), the oheion of the methodology and
the tariffs cannot be arbitrary, but rather mustpleeformed in accordance with
the guidelines established by the law itself. Thgsieelines are defined by LGE
Articles 61 and 71, under which the CNEE has tHegation to guarantee that the

» the acquisition cost of energy and power acquingdhle distributors

based on freely negotiated prices; and

» the cost of capital and the operating costs offacient company, or
Value-Added for Distribution\(AD).170

LGE, Exhibit R-8, art. 4(c) (Emphasis added).

Ibid., Exhibit R-8, art. 61 (Emphasis added). Article 29 of the RL&Bfirms this authority,

[ The function of the CNEE] shall be to determihe prices and
quality of the provision of the services of trangption and
distribution of electricity [...]

samel6s

161.
162.

tariff reflects:
168
169

establishing:

RLGE, Exhibit R-36, art. 29.
170 Article 61 establishes:

The tariffs to users of the Final Distribution Seev shall be
determined by the Commission by adding the power emergy
acquisition cost components, freely agreed upon rgmo
generators and distributors and referenced to mhet ko the
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163. The methodology for calculating tariffs is estaldid under the Terms of
Reference, which is prepared by the CNEE every fears, for each tariff
revision!* Thus, LGE Article 74 provides:

The terms of reference of the study(ies) of the VAD
shall be drawn up by the Commission]172

distribution network with the components of effitiecosts of
distribution to which the preceding article refeffe tariffs shall
be structured so as to promote equality of treatn@mong
consumers and the economic efficiency of the sector

Article 71, for its part, establishes:

The tariffs to end consumers for the final disttiba service, in
their components of power and energy, shall beutatked by the
Commission as the sum of the weighted price afhalldistributor
purchases, referenced to the inlet to the distdbutetwork, and
the Valued-Added for Distribution (Valor Agregade Bistribucion
- VAD).

]

The VAD is the average cost of capital and opematd the
distribution network of a benchmark efficient compaoperating
in a given density area.

LGE, Exhibit R-8, arts. 61 and 71.
RLGE Articles 29 and 82 in turn establish:

Article 29. Functions. The National Electric Energy Commission,
hereafter the Commission, shall be a technical agesf the
Ministry. The Commission shall have functional ipdadence, its
own budget and exclusive funds, the function ofclhghall be to
determine the prices and quality of the provisiéthe services of
transportation and distribution of electricity sedfj to
authorization, control and ensure the competitimeditions in the
Wholesale Market, and all the other responsibdigssigned to it
by the Law and these Regulations.

[.]

Article 82. Supply Costs.The supply costs for the calculation of
the Base Tariffs and per voltage level, shall bpraped by the
Commission by way of Resolution, and shall be basedthe
structure of an efficient company.

RLGE, Exhibit R-36, arts. 29 and 82 (Bold emphasis in original).
17 Colom,Appendix RWS-1, para. 38.

172 LGE,Exhibit R-8, art. 74 (Emphasis added).
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164.

165.

166.

As indicated by Mr. Bernstein (the expert namedJS8AID for the reform of the

sector) in a study on the tariff revision process:

The VAD are calculated by the Distributors through
study requested from a consultant company pre-
qualified by CNEE, that_shall comply with the
methodology established by the Commission in the
reference termef said studies [..1]3.

The LGE specifically defines the costs that minstapproved by the CNEE in
order to determine the tariffs: only thosggndard distribution costs of efficient
companies 174 The RLGE specifically defines which costs must i

recognizedand grants the CNEE the discretion to reject arsgscthat it considers

inappropriate or excessive. Thus, RLGE Article 8tablishes:

Unrecognized Costs. The following shall not be
included as supply costs for the calculation of Base
Tariffs: financial costs, equipment depreciationsts
related to generation assets owned by the Disbrbut
costs associated with the public lighting instatias,
loads due to excess demand over the demand
contracted, established in the Specific Regulatiohs
the Wholesale Market Administrator, any payment tha
is additional to the capacity agreed in the capacit
purchase contracts and other costs that, in theiapi
of the Commission, are excessive or do not corra$po
to the exercise of the activity>

Therefore, it is up to the CNEE to ensure thatténéfs paid by consumers only
reflect (i) efficient costs; (ii) costs that aretrexcessive; and (iii) costs related to
the distribution of electricity. Conveniently TGHsa chooses to ignore these
essential powers granted to the CNEE through thelagory framework. LGE
Article 76 is clear in requiring the CNEE to stue distribution tariffs and that:

173

174
175

JS Bernstein “Some Methodological Aspects to @tamsn the Terms of Reference for the Value-
Added for Distribution Study”, May 200Exhibit R-23, pg. 2 (Emphasis added).

LGE, Exhibit R-8, art. 60 (Emphasis added); see also RLB#jbit R-36, art. 84.
RLGE, Exhibit R-36, art. 83 (Bold emphasis in original, underlinedpdiasis added).
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These tariffs should strictly reflect the econoroasto
of acquiring and distributing electrical enefdgy

This means that the CNEE, as the entity respon$ablapproving tariffs, should
ensure that they reflect a suitable VAD (the ecoicarost of distributing electric
energy). Conveniently, TGH also chooses not totioerthese essential powers
authorized to the regulator by the regulatory frevo.

In order to establish a methodology and tariff blase technical criteria, the

CNEE is free to contract external studies and dtensis as it deems necessary.

The [CNEE] may commission professional advice,
opinions and expert reports needed for the diseharg
of its functions77

For its part, RLGE Article 32 establishes:

The budget shall be used by the Commission for its
operation, the contracting of studies, technicalica
and the preparation of the documents foreseeneseth

The authority to contract external consultantsvedlohe CNEE to obtain technical

and third-party support to determine the methodplagd tariff17® As Mr.

In order to exercise its control functions, CNERBIsbe
able to carry out a critical analysis of every stéfhe
study commissioned by the Distributors, which irapi
in practice, to carry out of an independent stuulyt,
implementing the same methodology.

167.
168.

Thus, LGE Article 5 establishes:
169.

Regulation’®

170.

Bernstein stated in 2002:
176 LGE, Anexo R-8 art. 76.
177 \pid., art. 5.
178  RLGE,Exhibit R-36, art. 32.
179 Colom,Appendix RWS-1, paras. 39.
180

JS Bernstein “Some Methodological Aspects to @tmmsn the Terms of Reference for the Value-
Added for Distribution Study”, May 200Exhibit R-23, pg. 2.
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Despite the clear terms of the LGE and the RLGEHTa&®empts to confine the
CNEE to the mere role of “supervisor” of the pragef the tariff study prepared
by the company consultari€! That interpretation, however, is directly
incompatible with the letter of the law. The CNEERhe regulatory entity that is
specifically empowered to determine tariffs andréfiere also to define and
approve the VAD82 Even though the distributor directly participateshe tariff

review process, it is clear that it is not, andldowt be, on equal footing with the

C. The Constitutional Court of Guatemala has confirmehe
scope of the authority of the CNEE as establishgdthe LGE

The Constitutional Court, the highest court of Gwatemalan judicial system and
the maximum authority for the interpretation of igsv, analyzed the CNEE’s
authority under the LGE in its decisions of Novemb®, 2009 and February 24,
2010. The aforementioned decisions responded t@atmmaroactions initiated by
EEGSA in Guatemala. The Court held that:

(@ The CNEE is a body integrated pursuant to a comipamural

appointment system with the powers to determinéffdarnd their

calculation methodology83 and is responsible for the approval of

(b)  The setting of tariffs and the methodology for diculation, constitutes
not only a power, but also an obligation, for whithe CNEE is
responsible according to the law; it cannot be ghaled to any entity or

Claimant’'s Memorial, para. 40. This same fallasi@argument was used by EEGSA during the
tariff review process in 2008: see, e.g., LettemfrMiguel Francisco Calleja to Carlos Colom
Bickford, February 19, 200&xhibit R-57, pgs. 2-4.

Aguilar, Apéndice RER-3 parrs. 10, 46-58.
Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18,

171.

CNEE.
172.

tariffs;184

181
182
183

2009,Exhibit R-110, pg. 34.
184

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18,
2009,Exhibit R-105, pg. 31.
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body, given that such act would be contrary to ghaciples of legality

and public functiori8>and

(© Neither the LGE nor the Regulation provide any @iddal function to the
Expert Commission once it has issued its pronoueoeH

Thus, the Constitutional Court confirmed that tHeEE was empowered by the
LGE to determine the applicable methodology as althe final tariffs, and that

such powers could not be delegated.

d. The procedure for determining electricity distribion tariffs

The RLGE establishes that tariffs must be estaddisht the start of every five-
year tariff period, and that they will remain infexft for the entirety of that
period!87 The LGE considers these five-year periods to beffatient cycle with

which to conduct the tariff reviews.

The RLGE further establishes that in the courseheke tariff periods, there
should be periodical adjustments, which currentlse asemi-annual and
qguarterly188 The tariff review process is detailed in Chaplieof the LGE and in

RLGE Atrticles 97 to 99. The process commences thighapproval of the Terms

() The determination of the Terms of Reference foparag the
tariff study

As mentioned in the prior section, the CNEE is oesible for defining the
methodology under which the tariffs will be caldel@!8® That methodology is

Ibid., pg. 29; Decision of the Constitutional Court, €dslle 3831-2009, February 24, 2010,

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18,
2009,Exhibit R-105, pg. 25; Decision of the Constitutional Court, E&dle 3831-2009, February

173.
174.
175.
of Reference by the CNEE.
176.
185
Exhibit R-110, pg. 34.
186
24, 2010 Exhibit R-110, pgs. 15-16.
187  RLGE,Exhibit R-36, art. 84.
188  |pid., art. 86.
189

LGE, Exhibit R-8, art. 74.
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set forth in the Terms of Reference, issued throailgladministrative resolution
by the CNEE®© The Terms of Reference is the technical guidé establishes

how the VAD must be calculated. In the words of Marlos Colom, President of
the CNEE:

The ToR establish, in conformity with the Electtyci
Law and RLGE, the content and scope of the tariff
studies, prepared by both the distributor and the

In other words, the Terms of Reference establish the “model” company is to

be defined, and how to determine the cost of chaitd the operating costs of that

Once established, the CNEE communicates the TefiReference via resolution
to the distributors, at least eleven months priothie date that the tariffs are to
take effect!92 The distributor may oppose the resolution, adstiatively or

judicially, if it believes that the Terms of Reface violate the LGE or the
RLGE193 As is logical, once the matter is judicially $edt the content of the

Terms of Reference is fixed and may not be latepeaed or amended except by

(i) Summary of the methodology for calculating the VAD
according to the LGE

The LGE establishes that electricity distributioariffs for regulated users
(consumers with demand below 100 kW) must be caagdrof: (i) the average

price of all energy purchases by the distributay;distribution losses; and (iii)

RLGE-excerpts,Exhibit R-12, art. 98; RLGE, Exhibit R-36, art. 98. The RLGE currently
establishes a minimum of twelve months. See SettiBrB below.

CNEE?91

177.

company (the VAD).
178.

agreement of the parties.
179.
190 pid., art. 77.
191 Colom,Appendix RWS-1, para.38.
192
193

RLGE-excerptsExhibit R-12, art. 149;RLGE, Exhibit R-36, art. 149. The RLGE currently
establishes that the available opposition mecharssracatur. See Section II.E.3 below.
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the cost of capital, operation and maintenancecessa with the distribution,

expressed per unit of transmitted power — the VVAD.

180. The first tariff component is transferred entirdly the consumer through a
mechanism calledpass-througli and therefore does not represent a source of
income for the distributd®®> The third component, the VAD, on the other hand,
represents the compensation to the distributor, asd includes operating and
maintenance costs (the cost of capital). The &atiom of the cost of capital in
2008, the element at the heart of the present tismuthe focus of this Section.

181. The cost of capital is comprised of two elemenisafnortization of the capital
invested by the distributor; and (ii) the return tbat capital?¢ Under the LGE,
the amortization and return are not calculatedhencapital actually invested by
the distributor, but rather on the basis of theiteapf an efficient model

company:

The VAD is the average cost of capital and opemaiio
the distribution network of a benchmark efficient
company [...}°7

182. The calculation of that capital base is therefomgcial. If the capital base is
inefficient and therefore overvalued, the invessocompensated for investments
that it did not make, nor will not make, given thhere are no mandatory
investment plans under the Guatemalan regulatostesy Therefore, not only
will the consumer be paying for a service that besdnot nor will not receive, but

the distributor will also have no incentive to makgrovements to the service.

183. According to Guatemalan regulations, to determiheedapital base of the model
company, the distributor’'s consultant must constriie network that most
efficiently provides electricity service in the @ed distribution area, in

194 Colom,Appendix RWS-1, para. 36. The tariff also includes transportatiosts.
195 |pid.

196 Damonte Appendix RER-2, para. 64.
197 | GE, Exhibit R-8, art. 71 (Emphasis added).
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accordance with the guidelines established by #m@n$ of Reference. That is,
the consultant must establish the installations @perating processes necessary
to efficiently provide service for the estimatedrind, taking into account new
technologies availabl8 Such installations are known as constructionsipiit
By way of example, a construction unit is one ki&er of aerial network, one

transformer or one pok&9

184. Once the construction units are identified, theystrhe optimized, that is, only
those units that are economically justified (inmerof quantity and cost) can be
selected to construct the capital base. Underetimest of the LGE:

The investment annuity shall be calculated basethen
New Replacement Value of the optimally designed
facilities [...] The concept of economically adapted
installation _involves recognizing in  the New
Replacement Value only those facilities or parts of
facilities that are economically justified to prdei the
required servic@ol

185. Thus, for example, the consultant must determinetldr it is more efficient to
use reinforced concrete or wooden poles, whetlarstormers with greater or
weaker power should be installed, etc. Likewise, dptimal number of each one
of these units must be determined; for exampleerdening whether 100

transformers are needed to cover the area, or eh8€hare sufficient. Thus, with

198 There are two methods for building the model canyp Under théBottom Upmethod, used in
Guatemala, an entirely new network is createditheapable of covering the demand in a specific
geographic region (with minimum to no referenceht® actual company), taking into account the
energy entry points into the actual distributioaaarTheTop Downmethod starts with the existing
network and adjusts the assets to achieve theegteafficiency possible. DamontAppendix
RER-2, para. 32-36; M Abdala and M Schoetékppendix RER-1, parr. 121.

199 A construction unit is comprised of a set of 8infy blocks. Each building block is comprised of
materials configured in a pre-established way &1 tomprise an assembly unit, which facilitate
the design of electricity distribution installat®simply, orderly, and uniformly.

200 Damonte Appendix RER-2, Chapter 3.3.1.
201 | GE,Exhibit R-8, art. 67 (Emphasis added).
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186.

187.

188.

189.

the assistance of computer and electricity distrouengineering models, the

capital base of the model company is determided.

Once the efficient and optimized capital base heenbdetermined, that capital
base must be valueth practice, there are different methods to vahee capital

base. The LGE values assets by using the VNR orreplacement value method.

As explained by Mr. Mario Damonte, unlike the ttaahal accounting model for
valuing assets (which takes the acquisition coshefassets and adjusts them for
inflation) or the reinstatement system (which talkesmarket value of the assets),
the VNR method values the asset at its replacersué. The replacement value
is the market price of the available asset that frasre efficiently in terms of
technology and price) performs the function of #sset in question. Thus, the
replacement method (unlike the reinstatement metimed only reflects the
current value of the asset or capital base, but ialdudes the efficiencies of the

new technologies available in the markst.
The VNR method was defined by the LGE Article 6 demnthe following terms:

The New Replacement Value is the cost involved in
building the works and physical assets of the
authorizatiod®4 with the technology available on the
market to provide the same serviée.

Once the value of the optimized asset base is ekfithis value is used to
calculate the investor's compensation. For this,whlue of the VNR is included
in a formula (FRC) that is used to calculate theegtor’s cost of capit&P® which

includes:

202
203

204
205
206

Damonte Appendix RER-2, Chapter 3.3.1.

Damonte Appendix RER-2, paras. 49-50; see also JA Lesser and LR Giacchimedamentals
of Energy Regulatiofilst ed. 2007) (excerp#xhibit R-34, pgs. 100-101.

Authorization is used here as the distributiogadior which the distributor is responsible.
LGE, Exhibit R-8, art. 67.
M Abdala and M Schoeter&ppendix RER-1, Chapter 3.5.2. LGHExhibit R-8, art. 73:
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190.

(@) depreciationwhich allows the investor to recover the capmaested by

establishing a reserve fund that can eventuallydesl to replace the asset

once its useful life has expir@®. This value is calculated based on the
gross value of the capital basad

(b)  the return, which compensates the investor forofy@ortunity cost of its

capital, through profit, which is calculated on tiet or depreciated value

of the capital bas®® According to the LGE the rate of return is define

by the regulator but must be between 7% and 13féahterms.

Contrary to what was argued by T&Pand by EEGSA in the 2008 tariff review,
and as confirmed subsequently by the Expert Comomssend even the TGH’s

expert Kaczmareko, the return is not calculated on the VNR, but eatbn the

VNR net of depreciatianf not, the investor would be compensated onctyatal

already recovered, which is contrary to the basicyples of economic theodt!

207

208
209
210

211

The cost of capital...] shall be calculated as the constant annuity of
cost of capital corresponding to the New Replacdénéaiue of an
economically designed distribution network. The dhn shall be
calculated on the basis of the typical useful difeistribution facilities
and the discount rate that is used in the cal@raif the tariffy...]

(Emphasis added).

If the investor reinvests this money, it goesdaivan increase in the compensable capital base.

Damonte Appendix RER-2, para. 64.
Claimant’'s Memorial, para. 35.

See section I1l.F.10.c below. This had also b#enfocus for the 2003 tariff review 2003; see
KaczmarekAppendix CER-2, paras. 89-90.

AE Kahn, The Economics of Regulation, Principles and Ingstns (1996) Vol. 1 (excerpt),
Exhibit R-7, pg. 32.

The return to capital, in other words, has two gattte returrof the
money capital invested over the estimated econoliféc of the
investment and the return (interest and net profit)he portion of the
investment that remains outstanding. The two atbraetically linked,
since according to the usual (but not universajuleory practice the
size of the net investment, on which a return igmiiged, depends at
any given time on the aggregate amount of depieniagxpense
allowed in the previous yearthat is, the amount of investment that
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191. The following graphic illustrates these elements:

The YAD

The ¥AD is the average cost of capital of
operating a distribution network of a
benchmark efficient company

Cost of Capital

Compensates the
capital invested by the
investor and is
composed of two
elements

ReturnfIncome Depreciationf Replacement

Compensates the investor for the Allows the investor to recover the
opportunity cost of equity and is invested capital by establishing a
calculated on an optimized and reserve fund to eventually replace
depreciated capital base {(under the good once its useful life has
the Guatemalan legislation - expired. This value is calculated
YRR on the gross value of the capital
base

Calculated with a
“FRC™ capital
recovery formula

remains depends on how much of it has been recobgednnual
depreciation charges previously.

Likewise, when describing the costs to be recovdmgdthe investor, TGH’'s witness, Mr.
Giacchino, explains in his book Fundamentals ofrgyn&egulation:

The cost of doing business will also include a faturn on the firm’s
undepreciated capital investment, which is callé@ trate base,
including interest payments on short- and long-telebt and a return
on equity capital.

JA Lesser and LR Giacchind;undamentals of Energy Regulatigfist ed. 2007) (excerpt),
Exhibit R-34, pg. 68; DamonteAppendix RER-2, para. 65.
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192.

193.

194.

(i) The VAD calculated by the distributor expert

Once the methodology is established in the TermsReference, the LGE
stipulates that each distributor must contract egpalified engineering firm to

conduct a tariff study to calculate the VAE.

It is worth noting that different countries haveopted different approaches with
respect to who should prepare the tariff study ¢isé&ibutor or the regulator) and
there is no clearly predominant position in thigam. Although in some
countries the distributor prepares the study, tieeeconsensus that the regulator
must always commission an independent expert tpapeea parallel study to
review the distributor's study, and make objecti@m modifications thereto.
The weight assigned to each study varies. For plgmm Chile two studies are
prepared; in case of a disagreement their restdtsvaighted, assigning 2/3 of the
value to the regulator’s study, and 1/3 to theritigtor’s study213 In Peru, on the
other hand, the distributor performs its study, ckhihe regulator audits with its
independent studdk* both studies are then subjected to a public hga¥n

Under Guatemala’s LGE, the distributor performsghely, and the regulator has
the right to comment on, approve, or reject thestuThis task is delegated to the
distributor principally because the distributorhbetter positioned to access the
information and documentation necessary to perfdhe study2®6 This

mechanism prevents the regulator from directlyrirgring in the company to

212

213

214

215

216

LGE, Exhibit R-8, art. 74.

General Electricity Services Act DFL No. 1/19&2nended by Law 20,018 of 2006, September
13, 1982Exhibit R-2, art. 107.

Law for transparency and simplification of thgukatory procedures for tariffs, Law No. 27838,
published in the Diario Oficial ElI Peruano on Oatold, 20002Exhibit R-24, art. 7.

Law of Electrical Concessions, Law Decree No.&25&ublished in the Dairio Oficial El Peruano
on November 19, 200Exhibit R-26, arts. 67 and 68.

Colom,Exhibit RWS-1, para. 51.
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gather the information that would be necessaryéf tegulator were the one to
perform the VAD studyl?

195. Under the RLGE, the CNEE prepares a list of prafjedlconsultant firms that
may perform the VAD stud¥!® To qualify those consulting companies, the
CNEE invites firms to present their qualificaticausd selects the firms it believes
to be the most technically suitable to performttsk219

196. The distributor then selects its consultant from likt of prequalified consultants
and the consultant prepares the tariff study. Toaisultant must calculate the
different components of the VAD using the methodglestablished by the
CNEE in the Terms of Reference that were approwddét end20

197. The distributor must present the consultant’s sttalyhe CNEE three months
beforé?* the new tariffs take effect, or eight montifser the Terms of Reference
are issued??

(iv) Supervision of the distributor’s tariff study byetNEE

198. Under the LGE, the CNEE has the obligation to superthe preparation of the
distributor’'s study??® The LGE establishes that once the tariff studseceived,
the CNEE hall review the studies performed” and may “mak@ments on the
same.224

217 pid.

218 RLGE,Exhibit R-36, art. 97.

219 Colom,Appendix RWS-1, paras. 57-60; Claimant’s Memorial, para. 72.

220 RLGE,Exhibit R-36, art. 98.

221 RLGE-excerptsExhibit R-12, art. 98;RLGE, Exhibit R-36, art. 98. In the current version of the
RLGE there are four months before the new tarifketeffect. See para. 230 below.

222 RLGE-excerptsExhibit R-12, art. 98;RLGE, Exhibit R-36, art. 98.

223 LGE,Exhibit R-8, art. 74.

224

Ibid., Exhibit R-8, art. 75.
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199.

200.

201.

In order to supervise the studies, the CNEE mag itérown external consultants
to help determine the legitimacy of the consultastudy?2> In practice, the
CNEE hires its consultant among those previouslgqgpalified for the
distributor’s study?26

Hiring a prequalified consultant ensures that titNEE will have the independent
technical advice necessary to fulfill its superwsobligations established in the
LGE.227 The technical advice to the CNEE also guararttezslistributor that the
CNEE's comments have technical foundatn.The foregoing also allows the
CNEE to adequately defend the final tariffs in caa challenge by third parties.

The CNEE and its consultants must analyze whetteedistributor’'s consultant’s
study complies with the Terms of Reference. Thidudes ensuring that the
distributor has (i) presented the required docuatent; (ii) justified its costs;
(iif) applied the correct formulas; (iv) and corilgcprojected user demand. The
CNEE thereby ensures that the study presented iwdast a reliable and
reasonable foundation for determining the taéi#fsAs explained by Mr. Colom,

the CNEE was required:

To review the distributor’s study, its calculatiorad

all information requested and required by Article 9
RLGE, the justifications for each cost item, thievant
adjustment formulas, and the respective supporting
report. This permits the CNEE to analyze and monito
the distributor’'s calculations and models and thus
validate the foundation of the distributor’'s studlyis
further essential so that the CNEE can follow the
technical reasoning used by the distributor inmtsdels

225

226
227
228
229

RLGE-excerptsExhibit R-12, arts. 32 and 98RLGE, Exhibit R-36, arts. 32 and 98. In the

reform to the RLGE that took place in 2007, theigdilon of the CNEE to have a parallel study
independent of the distributor was also establisfudil that, that was optional for the CNEE),
which task the CNEE also assigns to its outsidesaitents. See section I11.E.2 below.

Colom,Appendix RWS-1, para. 42.
Ibid.
Ibid.

Damonte Appendix RER-2, para. 94.

80



and verify that the calculations used are consistat
the ToR and can thus provide a sound basis fone¢he
tariffs set by the CNEE0

In order for the CNEE to perform its legal functiainis absolutely necessary that
the consultant's study is capable of being audwedierstood and analyzed by
third parties who have not participated in its ar@pion, such as the CNEE and
its advisorg3! In other words, the calculations in the consulsastudy must be

capable of being replicated or corroborat®d.For this, the electronic models
must be interconnectetinked) so it is possible to emulate the results andoperf

sensitivity analyses, that is, to automatically afedthe study results when
information is inputted into the mod&R A study that does not take these
technical considerations into account cannot beroygpl by the CNEE, as it

exposes its directors to personal liab#tyand the tariffs to future challenges by

(v) Acceptance or rejection of the consultant’s study

Once the tariff study is submitted, the RLGE giwvee CNEE the right to

“approve” or “reject” the tariff study if it belies it does not comply with the

Three months prior to the initial effective date thé
new tariffs, each Distributor shall deliver to {I@GNEE]
the tariff study which must include the resultirayiff

Damonte Appendix RER-2, para. 94; LGEExhibit R-8, art. 74 ; ColomAppendix RWS-1,

Damonte,Appendix RER-2, Chapter 4.1.1Terms of Reference for Conducting the Valued
Added for Distribution for Empresa Eléctrica de @umaala, S.A., CNEE Resolution 88-2002,

October 23, 2002Exhibit R-25, sectionA.6; Terms of Reference for the Performance of the
Value-Added Distribution Study for Empresa Eléaride Guatemala, S.A., CNEE Resolution
124-2007 January?008,Exhibit R-53, art. 1.6.4.

Damonte,Appendix RER-2, chapter 4.1.1Terms of Reference for the Performance of the
Value-Added Distribution Study for Empresa Eléaride Guatemala, S.A., CNEE Resolution
124-2007,January2008, Exhibit R-53, arts. 1.6.4, 10.4 and 10.5; CNEE Resolution 63820

202.
third parties.
203.
Terms of Reference:
230 Colom,Appendix RWS-1, para. 43.
231
para. 43.
232
233
April 11, 2008 Exhibit R-63, pg. 2.
234

LGE, Exhibit R-8, art. 5.
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204.

205.

206.

schedules and the respective adjustment formukas, a
well as the respective supporting report; the [CNEE
within a term of one month, shall approve or rejbet
studies performed by the consultants, submitting th
comments it deems appropriédge.

(vi) The corrections to be made by the distributor

If the CNEE, with the aid of its consultants, detares that the consultant’s tariff
study departs from the Terms of Reference or costairors, it makes comments

to the study. The distributor _shall implemehe corrections and resubmit the

study to the CNEE within a period of fifteen day$e second paragraph of
RLGE Article 98 specifically establishes:

The Distributor, through the consultant companies,
shall analyze the observations, implement the
corrections to the tariffs and their adjustmennfolas
and shall send the corrected study to the Comnmssio
within the term of fifteen days after receiving the
comments [...]JOnce the tariff studies are presented or
the corrections are made, the definitive tariffallshe
published [...]36

Contrary to what is claimed by TGH, Article 98 ddishes an obligation, not a
right, to incorporate the corrections to conformtte Terms of Reference.
Therefore, TGH’s position that the distributor'snealtant may “reject” the
CNEE’s comments lacks legal foundation, as evidérme the lack of support
cited by TGH2z37

e. The Expert Commission only pronounces itself on viiner
the distributor’s study adequately follows the Tesrof
Reference

Once the distributor submits the corrected tatiifly, LGE Article 75 establishes

that, if the discrepancies between the CNEE andiigtebutor persist, the parties

235

236
237

RLGE-excerptsiExhibit R-12, art. 98 (Emphasis addedLGE, Exhibit R-36, art. 98 (Emphasis
added). In the current version of the RLGE thes=faur months before the new tariffs take effect.
See para. 272 below.

Ibid. (Emphasis addedRLGE, Exhibit R-36, art. 98 (Emphasis added).

Claimant’'s Memorial, paras. 41-42 and 106.
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207.

208.

209.

will agree to call an Expert Commission. Article is8&he only article in the LGE
that describes the function of the Expert Commissiand it stipulates the

following:

In case of discrepancies submitted in writing, the
[CNEE] and the distributors shall agree on the
appointment of an Expert Commission made of three
members, one appointed by each party and the blyird
mutual agreement. The Expert Commission shall
pronounce itselbn the discrepancies in a period of 60
days counted from its appointméeat.

Two fundamental aspects of Article 75 must be aredy The first is the meaning
of the term “discrepancies” and the second is whkameant by “the Expert
Commission will “pronounce itself’se pronunciarf Given that RLGE Article

98 establishes an obligation to “incorporate” thmrections required by the
CNEE, the discrepancies before the Expert Commnissancern whether the
distributor (i) implemented the corrections; anjl tfie corrections were properly

implemented.

To claim that a discrepancy arises when the coarsultejects the CNEE'’s
comments, as in when it refuses to apply the Taini&eference, would allow the
consultant to unilaterally amend those Terms. Asvipusly explained, the
distributor has the right to challenge the Term$Reference administratively or
judicially after their issuance, but once they é&ralized, they can only be
modified with the agreement of the CNEE Absent agreement of the CNEE, the
approved version of the Terms of Reference mustajyelied, both by the
consultant and by the Expert Commission.

Therefore, pronouncements by the Expert Commisgggarding the content of
the Terms of Reference, including the methodolayydlculate the VAD; the
approval or rejection of the distributor’'s studyidéor the approval of the tariffs,

are excluded from its scope of competence.

238
239

LGE, Exhibit R-8, art. 75 (Emphasis added).

See para 178bove; ColomAppendix RWS-1, para. 40.
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210.

211.

If the Expert Commission is of the opinion that tBNEE’s comments have not
been incorporated such that the study complies thighTerms of Reference, the
CNEE has the right to reject the distributor’s studfixing the tariff schedul@40
On the other hand, if the Expert Commission deteesithat the CNEE’s
comments are unjustified, its pronouncement woelaie of the elements which
the CNEE should take into account when establisttiegnew tariff scheduk#?!
Finally, if the Expert Commission (a private anegnporary entity) exceeds its
authorities, its pronouncement or the parts thetieaf exceed the entity’s powers
may not be adopted by the CNEE because they vitilateGE and the RLGE.

With respect to the meaning of “pronounce itself tive discrepancies,”
Guatemala would like to clarify that TGH’'s tranghat to English of $e
pronunciard as “shall rul€’ is not only incorrect but also biased. The catrrec
translation of the reflexive formptonunciarsé is “to pronounce onese#*2or
“to declare oneself*3 or “to give one’s opinion on” (e.g. in favor of against a
proposalf44 Based on its erroneous translation, TGH and itfeBsor Alegria
manipulate the termsé pronunciardused in Article 75 to argue that the Expert
Commission’s report would be binding. That is irreat. The Expert Commission
pronounces as amd hoc panel of experts, on matters put forth for its
consideration. The pronouncement of the expenither a fuling” nor does it
“resolveé the case as a decision by a judicial body waétdnasmuch as it is a
pronouncement of “experts,” it serves to inform thexision of the body that is

legally mandated to set tariffs, the CNEE. Thisasbecause, as explained above,

240
241

242

243

244
245

RLGE, Exhibit R-36, art. 98; ColomAppendix RWS-1, paras. 47-48.

In Sections 1ll.B.2.e and IV.B.1 we refer to thegal nature of the opinion of the Expert
Commission. ColomAppendix RWS-1, para. 48.

This is the most literal translation of the term.

See Merriam-Webster Dictionary, http://www.memiavebster.com/spanish/pronunci&mxhibit
R-157.

Larousse Spanish-English, English Spanish DietigrExhibit R-5, pg. 514.

The binding or nonbinding nature of the opinidrtle Expert Commission is discussed in detail
in Section I1.B.2.e and IV.B.1 below.
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the Expert Commission only hears the discrepaneiesssue?46 With that
pronouncement, the CNEE considers the entirety hef tariff study and it
proceeds to set the tariffs.

Even more importantly, it is not necessary to reMiee use of the expressiose’
pronunciard to establish its meaning under Article 75, as T@bBes. It is

sufficient to analyze the context of Article 75eifs in which it is clear that the

LGE assigns an expert body (the Expert Commigdioa task of issuing a report
or pronouncement. The Constitutional Court, thereong authority for the
interpretation of laws in Guatemala, had the oppoty to analyze this issue and
clearly decided the force of the pronouncementhaf Expert Commission in

Article 75 under Guatemalan law. In the words &f @ourt:

Expertise, as being wisdom, practice, experience or
ability in science and art, has traditionally sehas_an
auxiliary resorted to by authorities when make a
decision regarding a certain matter [...] It followisat

the authority is not obligated to abide by the ekpe
opinion; particularly when, in_any reasonable case,
has the power to resolve the matter; thereby fogntin
own judgment based on the facts or information eghin
from exercising competence and other aspects that
contribute to a determination of the faéts

[...] To claim that the Expert Commission could have
the function to decisively resolve conflicts and
recognizing its competence in issuing a binding
decision is contrary to the legality principle [...]
Following a strict compliance with the General Lafv
Electricity, the National Commission of Electric &gy
has the authority to approve tariff schedules, newe
expert commission whose nature has been

Aguilar, Appendix RER-3, paras. 10, 46-58.

Constitutional Court, Consolidated Cases Nos61B346-2009, November 18, 20@xhibit R-

212.
considered@4s
246
247
105, pg. 28 (Emphasis added).
248

Ibid., pg. 31 (Emphasis added). Carlos Bastos hinBedkident of the Expert Commission named
for EEGSA's tariff study in 2008 explained duririgetHearing ifberdrola
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213.

214.

215.

216.

217.

In any case, the authority conferred on the Exg&pimmission to issue a
pronouncement on discrepancies in no way authotleE®xperts to replace the
CNEE in determining the methodology, or in apprgvor rejecting costs, or the

tariff study in general.

3. The public auction to sell shares in EEGSA

Once the regulatory framework applicable for thestrtbution sector was

established, Guatemala was ready to launch thatpration process.

The reform of the electricity sector prepared fug tale of shares of three public
companies providing distribution services, whiclgether served roughly 62
percent of the population of the Republic of GuatkmIn addition to EEGSA,
this included the two companies into which the IN®Histribution area was
divided: Distribuidora de Electricidad de Orient§.A. (Deorsg and
Distribuidora de Electricidad de Occidente, S.Bebcsa.

With respect to EEGSA, on December 17, 1997, thee@onent authorized the

sale of 80 percent of its shares through an intenma public offeringz4°

4, Setting the tariff schedule in 1998

Prior to selling EEGSA’s shares, Guatemala heetledatlvice of its financial
advisors, Salomon Smith Barney, and eliminated theff subsidies and
established tariffs for the first five-year tarperiod (1998-2003)2° Guatemala
clarified to the future buyers the tariffs that webibe in effect for the first tariff

249

250

MR. BASTOS: The truth is that the mistake comesrifrsaying
‘arbitration’ instead of ‘expert evaluation’ In dgg our work was
not an arbitration; it was an expert evaluation.

Transcript of the final hearing in ICSID Case NdrRB/09/5 (excerpts):xhibit R-140, Day Two,
Bastos, 650:8-11.

Government Resolution No. 865-97, December 18y 18xhibit C-23. Likewise, on December
22, 1998, the Government ordered the sale of 86epeérof the shares of Deorsa and Deocsa
through the international public offering mechanism

Salomon Smith Barney, “Preliminary Report by Hieancial and Technical Consultant”, January
28, 1998 Exhibit C-25, pg. 4.
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period, minimizing uncertainties that could affto¢ sale price of the shares and

investors’ expectations.

Thus, in May 1997, Guatemala commissioned Synex, Ghilean consultants
who provided advice on the reform of the sectomprepare the 1998-2003 tariff

study?51 This project was performed under the auspicekeiNorld Bankes2

The LGE established that the first tariff reviewultb use reference values of a
comparable countrif3 Therefore, the first tariff was calculated basedvalues
of El Salvador, a country with economic and eledlyicharacteristics similar to

those of Guatemala and a regulatory system sinaléine one established by the

In accordance with the transitory provisions of tiasv,

the fist assessment of VAD may be based on referenc
values adjusted according to the economic andradect
power reality of Guatemala. To this effect, it was
considered appropriate to use as reference vahees t
determined VAD used in El Salvador in the firstfedl
1996, as the economic and electric power_similarity
between the two countries is highn the one hand, the
GDP per capita of both countries, although not
identical, is similar, reflecting the economic iBas
that are very similar._On the other hand, the &lect
power systems of El Salvador and Guatemala have
similar _characteristics, as both countries show a
resemblance in geographical realitiBsth factors, plus
the fact that the realities of Ghana and Chile db n
adequately reflect the reality of Guatemala, led th

Synex, Determination of Electric Rates at Genenatevels — Transmission and Distribution in

LGE, Exhibit R-8, art. 2;see alsd&Galomon Smith Barney, “EEGSA: Memorandum of Salédy
1998,Exhibit R-16, pg. 63 (EEGSA recognizing that for “the first elehination of tariffs, to take
place in May 1998, the [CNEE] may use values fer¥AD derived from other countries, which
apply similar methodologies (as is the case in&;leru, El Salvador, for example).” As therein
established, the VAD was actually set July 17, 3998

218.
219.
LGE.254 As Synex explained:
251
Guatemala’May 27, 1997 Exhibit R-13
252 pid.
253
254

World Bank, “Synex Tariff Report: Determinatiorf &lectric Rates at Generation Levels —
Transmission and Distribution in Guatemala”, May 2997 ,Exhibit R-13, section 3.1.
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consultant to consider the specific VAD in El Salea
as reference valuéss

However, El Salvador was only taken as a referehice.Synex consultants were
aware of the differences between the two counteed,therefore adjusted the El

Salvador parameters to the reality of the Guatemealiectricity secto#s6

The distribution costs applicable in Guatemala were
determined based on a study of efficient Distriduti
Added Values — VAD — undertaken in 1996 by SYNEX
in El Salvador, to which coefficients were applidet
represent the cost differences in equipment, naseri
and labor for the two countries. It must be rechileat
the VAD found for El Salvador does not represest th
true condition of companies in that country, butyon
the efficient costs of performing the distribution
activity. Consequently, the VADs calculated for
Guatemala do not transfer to the tariffs any
inefficiencies that the electric companies havehat

Therefore, TGH’s argument that “the choice of Elv&dor, however, was a poor

one and resulted in distorted tariffs, becauseidigion companies in El Salvador

generally are not comparable to those in Guatertféls’ baseless. In chapter

three of its report, Synex included a detailed dpson of each of the parameters

applied and the adjustments made to calculate a ¥édéyuate for Guatemala. In

particular, TGH argues that the inability to useSalvador as a reference arises
“among other things, [from] the different densitie6 EEGSA’s distribution

Chapter 3 of the Synex report provides a detabgulanation of each one of the elements taken
into account to calculate the VAD applicable fro®9&. World Bank, “Synex Tariff Report:
Determination of Electric Rates at Generation Level Transmission and Distribution in

World Bank, “Synex Tariff Report: Determinatiorf &lectric Rates at Generation Levels —
Transmission and Distribution in Guatemala”, May, 2897, Exhibit R-13, Presentation and

220.
time 257

221.
255 Ibid., section 3.1 (Emphasis added).
256

Guatemala”, May 27, 199Exhibit R-13.
257

Executive Summary, pg. 6.
258

Claimant’'s Memorial, para. 67; Statement of Wesé.eonardo Giacchino, September 23, 2011
(hereinafteiGiacching) Appendix CWS-4, para. 5 and note 3.
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222.

223.

224,

territory and [that of] El Salvador3® However, the consultants analyzed the
density factor to ensure that the necessary adgrdsnwere made in calculating
the VAD 260 Other parameters, such as investment and operaastg, were also

adjusted to take into account local value.

The resulting final tariffs implied a significamdrease in residential rates (169
percent) and a lesser increase for industrial austs (13 percent). Although the
increases to residential consumers were significBghex recommended their
application in order to comply with the LGE’s matwl#hat tariffs reflect costs

and not generate distortior?8? To alleviate their impact, the consultants
suggested that increases for certain categoriesastbmers be scaled in over two

years, but that the increases should be publishatediately262

Contrary to TGH’s allegatior®$3 Guatemala did not set low tariffs in order to
avoid the political risk of the tariff increase. tRar, Guatemala accepted the
recommendations made by Synex and World Bank gtudypply the entire tariff
increase prior to the sale of the EEGSA sharesemTTGH does not cite, nor
can it cite, a single reference (other than its evitnesse%4) that even suggests
that Guatemala implemented lower tariffs than thesehnically applicable
according to the World Bank study. TGH’s argumenith respect to the 1998

tariff review must therefore be discarded.

Finally, it is noteworthy to mention that throughdahis process of setting tariffs,
the prevailing principle was that determinationtafiffs be subject to strictly

technical criteria. The former was true even thquigh increasing the tariff

259
260

261
262
263
264

Claimant’'s Memorial, para. 67; Damonfgpendix RER-2, paras. 231-234,

World Bank, “Synex Tariff Report: Determinatiorf &lectric Rates at Generation Levels —
Transmission and Distribution in Guatemala”, May 2997 Exhibit R-13, Section 3.1.1.

Ibid., Presentation and Executive Summary, pgs. 7-8.
Ibid., Presentation and Executive Summary, pg. 8.
KaczmarekAppendix CER-2, para. 11.

Claimant’'s Memorial, para. 67.
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225.

226.

artificially, Guatemala could have obtained shertxt benefits, such as a higher
price for the privatization of EEGS&> Far from that, the tariffs set by Synex
were faithfully implemented, respecting the prineienshrined in the LGE that
tariffs should strictly reflect the costs of thessgm.

5. Promotion of the investment and the expectations gerated in
Teco
As TGH describes in its Claimant's Memor#ét,Guatemala began promoting the
privatization of EEGSA in April 1998. Several docants were prepared during
the promotion process, including an InformationaleS Memorandum and the
Terms of Reference for the national and internatigoublic offering, which
reflected, among other things, the provisions oé tlegal and regulatory
framework described in Section 1.B, abd¢éln particular, Guatemala stressed
that the tariffs would not be calculated on theidbad the actual costs of the

distributor but rather on the theoretical costs aof‘highly efficient model

company"268

Further, the Information Sales Memorandum, prepabgd Salomon Smith
Barney, clearly explained to investors that the EN&Eas a functionally and
financially independent technical arm of the MEM h{gh regulated and

supervised the sector), which had the power ttheetariffs:

The Law further created the National Electric
Electricity Commission [...] to regulate and oversiee
electricity sector. Among other duties, the Cominiss

265
266
267

268

Moller, Exhibit RWS-2, para. 28.
Claimant’'s Memorial, pgs. 49-52.

EEGSA, “Selection Terms for the Financial Advisot997, Exhibit R-11; EEGSA, “Internal
Memorandum: Financial Advisor QualificatignDecember 5, 1997Exhibit R-14; Salomon
Smith Barney, “EEGSA: Memorandum of Sale”, May 19®Xhibit R-16, Salomon Smith
Barney, “Preliminary Report by the Financial andcAmical Consultant”, January 28, 1998,
Exhibit C-25; EEGSA, “Terms of Reference for a national anérinational public tender for the
sale of a strategic packaged within the socialteipation process and sale of state-owned shares
in EEGSA", April 1998,Exhibit R-15 EEGSA Road show Presentatidiay 1998,Exhibit C-

25.

Claimant’'s Memorial, para. 53, third section.
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is responsible for [...] (iv) setting the tariffs sjeed

Likewise, Guatemala stressed the growth poss#slitn the distribution area and

the possible synergies with other activitiés.

According to the procedure for the public offeriodg EEGSA’s shares, the
interested companies could ask questions and reqtlasfications on the
applicable regulatory framework. Teco did not cdesiit necessary to ask any
guestions or make any remarks regarding the rol¢hefregulator and/or its
powers and authorities! Nor did TGH ask any questions regarding the rdle o
the Expert Commission, the nature of its pronourergmor the procedure to be

followed after the pronouncement was isséed.

a. Teco’s decision to invest in EEGSA

At the time it decided to invest, Teco had accesthe¢ legal framework plus the
promotional material described above. In summatytha time when Teco,
Electricidade de Portugal and Iberdro(the Consortium) analyzed the

possibility of investing in EEGSA, the regulatomarinework had the following

« The CNEE was an entity that acted independentlymfrthe

Salomon Smith Barney, “EEGSA: Memorandum of Salédy 1998 Exhibit R-16, pgs.54-55.

Guatemalarequested thal GH producematerial generated in the context of EEGSA’s due
diligence. It appears that the Consortium did pose any questions in that conteSte
document requests from Guatemala dated Novembed 2&, 2011 and answers from TGH dated

Despite all of this, nowT GH now seeks to base its claim agairSuatemalaon the alleged
binding nature of Expert Commissiapinion (Claimant's Memorial, para. 270As we will
explain below, that is contrary to the text andismif the LGE, as has been confirmed by the
highest court ofcuatemalat the specific request EEGSA 6ee Section IV.B.5 below

by lawn269,
227.
228.
229.
essential characteristiés?
Government;
269
270 Claimant’s Memoriaglpara. 55.
271
November 18 and 28.
272
273

TGH argues thatin addition to analyzing the new legal and retpia framework established by
Guatemala for its electricity sector, TECO perfodmextensive due diligence.Claimant’s
Memorial, para59.
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* The CNEE would define the tariff calculation metbtmtyy;274
* The CNEE would review that methodology every fieags27>

 The CNEE would prepare the Terms of ReferenceHhercalculation
of the VAD, which could be challenged by the distitors
administratively and then judicialR/g

* The CNEE would define the electricity distributitaxiffs according to
the terms of the LGE, which would reflect the costsan efficient

companyg’?

» The CNEE would hire professional consultants toisass in the
performance of its functions, especially for thefidgon of the

tariffs;278

» The CNEE would prequalify consultants to prepare tWAD
studies?’®

« The CNEE would supervise and comment on the VALfftatudy
prepared by the distributé#®

274

275

276

277

278

279

LGE, Exhibit R-8, arts. 4(c) and 61; RLGEExhibit R-36, art. 97; Salomon Smith Barney,
“EEGSA: Memorandum of Sale”, May 199Bxhibit R-16, Appendix A, arts. 4(c), 61 and 77 and
Appendix B, art. 29.

LGE, Exhibit R-8, art. 77; Salomon Smith Barney, “EEGSA: Memorandfn$ale”, May 1998,
Exhibit R-16, Appendix A, art. 77 and Appendix B, art. 95.

LGE, Exhibit R-8, art. 74; RLGE-excerpt&xhibit R-12, art. 98; RLGEExhibit R-36, art. 98;
Salomon Smith Barney, “EEGSA: Memorandum of Sal¢dy 1998,Exhibit R-16, Appendix A,
art. 74 and Appendix B, art. 98.

LGE, Exhibit R-8, arts. 71 and 61; Salomon Smith Barney, “EEGSAnidemndum of Sale”,
May 1998,Exhibit R-16, Appendix A, art. 71 and Appendix B, art. 84.

Ibid., art. 5; RLGE,Exhibit R-36, art. 32; Salomon Smith Barney, “EEGSA: Memorandum o
Sale”, May 1998Exhibit R-16, Appendix B, art. 32.

RLGE, Exhibit R-36, art. 97; Salomon Smith Barney, “EEGSA: MemorandoirSale”, May
1998,Exhibit R-16, Appendix A, art. 74 and Appendix B, art. 97.
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* The distributor would be obliged to incorporate tugrections so that
its consultant’s tariff study would conform to th€erms of

References?

* The Expert Commission would pronounce itsek pronunciargd on
the conformity of the distributor’s study with tAierms of Reference,

when the CNEE rejected the study or discrepan@esigied:

* The CNEE would approve or reject the VAD tariff dyuprepared by
the distributor taking into account the pronounceimaf the Expert

Commissiorgs2

* Once the study was approved by the CNEE, the CN&#f iwould

define the tariffs;

» The tariffs defined by the CNEE would be applicaiolefive years3s3

and

* The distributor would have to comply with all oktlebligations under
the LGE and the RLGE, including future amendmé#ts

230. Teco made its investment in EEGSA based on thepectations. It must be
clarified, however, that Teco’s main interest in@&@EA was the potential for
synergies with its other electricity generationdstments in Guatemala. As Teco
explained in its July 1998 Board of Directors rdpparticipating in the electricity
distribution business in Guatemala through EEGSA feaTeco:

280 LGE, Exhibit R-8, arts. 74 and 75; Salomon Smith Barney, “EEGSAnideandum of Sale”,
May 1998,Exhibit R-16, Appendix A, arts. 74 and 75.

281 Salomon Smith Barney, “EEGSA: Memorandum of Salédy 1998 Exhibit R-16, Appendix B,
art. 98.

282 | GE,Exhibit R-8, art. 77; RLGE-excerptExhibit R-12, art. 98.

283 Salomon Smith Barney, “EEGSA: Sales Memorandu®®81Exhibit R-16, Appendix A, art. 78
and Appendix B, art. 98.

284

Authorization Agreements for the department$ofatemala, Sacatepéquamr Escuintlasigned
by EEGSAand the Ministry of Energy and Mingday 15, 1998 Exhibit R-17, clause 20
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231.

232.

[...] of particular strategic importance [...] because
TPS [had] existing investments in power generation
this country28s

As Teco’s witness Mr. Gillette, the former presilehTeco Guatemala, explains:

‘[b]Jecause our two power plants in Guatemala were
supplying or were under construction and planned to
supply all of their power to EEGSA, placing EEGSA i
private hands provided increased security for those
investments [...p8s.

Similar reasons were stated in the Board of Dimsttiuly 1998 recommendation:

Conclusion and Recommendation

TPS recommends board approval for TPS participation
in the EEGSA privatization bid. The purchase ofthi
ownership interest in EEGSA would enhance our
ability to vertically integrate our position in Geanala
and provide added protection to our existing ptgjec
there. It would also position TPS to have a stak&he
distribution and generation of electricity as wel
other end-use businesses, not only in Guatemalabut
all of Central America as electrical integration the
region evolves. In additigrthe Project itself provides
very significant _long-term earnings through the
potential opportunities for both cost-cutting amdwgth,
which can potentially enhance our returns. This-one
time opportunity to acquire the EEGSA distribution

285

286

Teco Energy, Inc. Action Regarding the Privataatof an Electric Utility in Guatemala, Board
Book Write-up, July 1998Exhibit C-32, pg. 7-2. EEGSA was not Teco’s first investment in
Guatemala. Earlier, Teco had invested in two poplant projects in Guatemala: the Alborada
and San Jose power plants. See Claimant’'s Mempeega,. 56.

Ibid., Exhibit C-32; Statement of Witness Gordon Gillette, Septemb&r 2011 (hereinafter
Gillette), Appendix CWS-5, para. 9; EEGSA “EEGSA Privatization, ManagemeamisEntation”,
July 9, 1998 Exhibit R-161, pg. 27 of the PDFFEEGSA Privatization Opportunity [provides]
[...] additional protection for existing investmenks”As indicated in the Memorandum of Sale,
until 1997, EEGSA’s power demand was primarily diggpby private generators, of which, Teco
was one of the most important ones. Salomon SBatimey, “EEGSA: Memorandum of Sale”,
May 1998, Exhibit R-16, pg. 30. EESGA had fixed-term contracts with ¢he®mpanies,
including Teco’s subsidiaries. Salomon Smith Barf&EGSA: Memorandum of Sale”, May
1998, Exhibit R-16, pgs. 48-49. Teco Energy, Inc. Action Regarding Brivatization of an
Electric Utility in Guatemala, Board Book Write-upuly 1998,Exhibit C-32, pg. 7-1 (“TPS
currently has one power plant in operation in Gunatla [...] and one under construction [...] each
of which has a long term power purchase agreemeplaice with EEGSA”).
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company is a positive fit with the long-term straés
of TECO Energy?8’

Therefore, Teco principally regarded its possiblestment in EEGSA in terms
of the possible synergies between EEGSA and itstiegi investments in power
generation assets in Guatemala. Although EEGSAnd af itself was an
additional justification for the investment, Tecoped that EEGSA would yield
benefits in the long-ter#$e Contrary to the allegations by Te#§there was no
expectation whatsoever of substantial tariff inse=ato achieve an increase in
profit.2%0 That increase in profit, according to Teco’s BoafdDirectors itself,
would be achieved over the long-term, and onlyBESA managed to reduce its
costs and grow. More importantly, because of augmnt submitted by TGH in
response to a discovery request, Guatemala hassihatvin the Claimant’s pre-
investment projections, it neither considered nemgs nor did it project, a
significant increase in tariff reviews for the ye&003, 2008, and 2013; instead,

Teco Energy, Inc. Action Regarding the Privattmatof an Electric Utility in Guatemala, Board
Book Write-up, July 199& xhibit C-32, pg. 7-8 (Bold emphasis in original, underlinedpéasis

The hierarchy in its order of priorities evenuiigs into this Arbitration:

In addition to EEGSA’s synergies with TECQ's otlimvestments
in GuatemalaMr. Gillette testifies that the investment oppioiity
was attractive ‘in its own right as well’.

See Claimant’'s Memorial, para. 57 (Emphasis adddd) Gillette for his part

The investment opportunity was attractive not orftyr its
synergies with our other Guatemalan investment [...]

Gillete, Exhibit CWS-5, para. 10 (Emphasis added).

233.
287
added).
288
states:
289 Claimant’'s Memorial, para. 71.
290

Valuation Model of Dresdner Kleinwort Bensokxhibit R-160, pg. 43, section c, Tariff
calculation variable (A3-09.pdf or TGH-551).
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234.

the Claimant projected that the tariff would dese in real terms, in line with

what was anticipated under the RLGH..

6. The process of selling the EEGSA shares
a. The Authorization Agreement

In parallel with the process of selecting the ineesind preparing the transfer of
the shares in EEGSA, the MEM and EEGSA signed st fauthorization
agreement on May 15, 1998, by which EEGSA was githenright to distribute
electricity in the departments of Guatemala Cigc&epéquez and Escuintla for a
period of 50 yearsAuthorization Agreement ).292Then, on February 2, 1999,
based on a second authorization agreement, EEGSAauthorized to provide
services in the cities of Chimaltenango, Santa RoskJalapa for the same period
(Authorization Agreement 1] and together with Authorization Agreement I, the
Agreement}293 The Agreements included all legal and regulateryns in effect
at that date, which were described in Sectiondli®yve. Likewise, the Agreement
stipulated the obligation of the successful bididecomply with all of the terms

of the LGE, the RLGE or such modifications as theght undergoTherefore, at

the time of investment, Teco’s expectations exiijigncluded the possibility of

modifications to the regulatory framewct¥.

b. The Consortium’s offer

201

292

293

294

This reduction likely is due to the implementatiof the X Factor for efficiency, provided for the
RLGE, art. 92.

Authorization Agreements for the department$ofatemala, Sacatepéquamr Escuintlasigned
by EEGSAand the Ministry of Energy and Mingday 15, 1998 Exhibit R-17, clause 5

Final Electricity Authorization Agreement for tileepartments of Chimaltenango, Santa Rosa and
Jalapa, February 2, 199xhibit R-20, clause 5.

Authorization Agreements for the department&Softemala, Sacatepéqueem Escuintla signed
by EEGSAand the Ministry of Energy and Mindday 15, 1998 Exhibit R-17, clause 20

TWENTIETH. LAWS, JURISDICTION AND
INTERPRETATION . The AWARDEE agrees to comply with all
the provisions set forth in the Law of General Hieidy and its
Regulations, or modifications they suffer and tltigeo regulations
and provisions that generally apply.].

(Bold emphasis in original, underlined emphasiseaid
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235.

236.

237.

Based on the business as presented, the Consaté@aitied to make an offer to
acquire 80 percent of EEGSA. The Consortium offés&d$520 million.

TGH'’s expert, Mr. Kaczmarek, states that the poffered was much greater than
the book value of the company. Kaczmarek beliehes the market price was
elevated due to the model company system adoptdsaulyemala, which would
allow income to be received above the value ofagset$?> Mr. Kaczmarek,

however, does not provide (and cannot provide) @iopf contemporaneous to
Teco’s investment in EEGSA to sustain the claint tte offered price was
established as a function of the model companyesystMoreover, his analysis is

false.

First, if the analysis of Mr. Kaczmarek were valitlis would mean the model
company system would allow a state to “inflate” gaes price of a company,
promising income unrelated to the service that ¢benpany was capable of
providing. Thus, customers would not be paying tfeg service provided, but
rather their tariff would be repaying (such as ilean) the amount offered by the
investor to the state. This is clearly not, norldati be, the logic on which the
model company system is based. As previously ex@thithe model company
system is a system designed precisely to contrssgiplte tariff excesses resulting
from the monopolistic position of the investor, onder to reduce costs and to
encourage the efficiency of the actual company.MAsDamonte explains:

[1]t is not true that the strategy chosen by Guatiam
(Price Cap based on Model Company) results in a
higher value of the distribution company and
therefore in higher rates for consumers in Guatamal
but quite the opposite. The scheme chosen by
Guatemala is considered as a modern and efficient
system, chosen by most countries of South America
and Central America, thanks to which they not only
get lower rates on its first application, but albg,
encouraging companies to be more efficient each

295

KaczmarekAppendix CER-2, para. 62.
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238.

239.

240.

241.

year, in order to obtain higher rates of profitapil
they generate a reduction of costs which, at
successive tariff settings, will lead to lower tfsrior

the consumer%

Second, as previously explained, Teco’s decisianutest was not only based on
the business potential of EEGSA, but also on itsesyies with Teco’s other
investments in electricity generation and otherirfmsses in Central America.
Therefore, it is reasonable to assume that thessid®rations were included in

the price offered.

Third, Teco valued, or should have valued, thermss based on a tariff forecast
grounded in the tariffs established in 1998. Frberé¢, Teco could only expect a
reduction in the unitary VAD in real terms, as sholy its own pre-investment

projections, given that the model company wouldobee ever more efficiere?

Finally, and most important of all, the price payl Teco has no relevance to this
case, given that it is a risk assumed completelythey investor. To be clear:
consumers cannot be penalized for an excessive pait by the investor. If this
were so, all investors would have an incentivertustifiably increase their offers

and recover that amount, plus a return on it, thhathe tariff.

The offer by the Consortium was selected becausea# the highest and the
public tender process closed with the signing oftack Purchase and Sale
Agreement under which Distribucion Eléctrica Ceaimericana S.A.BECA 1)
(the vehicle company of the successful bidding odnsm, of which TGH held
49 percent) acquired 80 percent of EEGSA’s sh&¥fds. parallel with the share

296

297

298

Damonte, Appendix RER-2, para. 31, paras. 39-43 and Chapter 7.1. As alreagdlained by
Damonte, depending on the type of optimization udkd difference between the actual and
optimized network can fluctuate between 5 and 30epe.

Valuation Model of Dresdner Kleinwort Bensokxhibit R-160, pg. 43, section c, Tariff
calculation variable (A3-09.pdf or TGH-551).

Stock Purchase and Sale Agreement between the @uatemaland DECA, S.A.,September

11, 1998Exhibit C-38. In parallel with the sale of EEGSA’s shares, aljguauction was also
held for the sale 080 percent of the shares @feorsaand DeocsaThe sale process for Deorsa
and Deocsa shares took place some months after EEG&d it was not materially different
from it. As a result of this process, 80 percenthaf shares of both companies were acquired by
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purchase, the shareholders of DECA | establishedeeond entity named
Distribucidon Eléctrica Centroamericana Dos, SBBECA 11), and then merged
Deca | on April 13, 1999 with EEGSA and transferrigsl shareholdings in
EEGSA to Deca Il. As a result of the merger, DEQAbécame the holding
company of the Consortium through which they cdledb80.8 percent of the
shares of EEGSA. Of the remaining 19.2 percentEeGEA’s shares, 14 percent
remained in the hands of the Guatemalan State5drtpercent in the hands of

private investors. The capital structure, therefaras constituted as follows:

ELECTRICIDADE DE TPS DE ULTRAMAR

PORTUGAL (EDP) IBERDROLA GUATE'!S'E/?{S'\?)' (TECO
0,
21% 49% 30%
STATE OF EEGSA
GUATEMALA DEGAN EMPLOYEES SILERS

14% 80,88%. 1.9% 3,22%

EEGSA

one Spanish investor, the electricity multinatiobldiéon Fenosa Accién y Desarrollo Exterior,
S.A. Unién Fenos3d. The remaining 20 percent of the shares of bothpanies was reserved for
INDE, which subsequently sold part of those sh&resinority shareholders.
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C.

242.

243.

THE FIRST FIVE YEARS OF EEGSA

1. The restructuring of EEGSA’s operations

Shortly after starting operations under the Agresisieghe Consortium decided to
restructure EEGSA’s business and transfer partEE6EA’s assets to recently-
created related companies. Thus, on October 6,,1BEB&GSA and a subsidiary
company, Crediegsa, S.A.Ciediegsa established Transportista Eléctrica
Centroamericana, S.AT(eleg) to perform electricity transportation activitiaed
manage activities for the transport of power anldtee electricity, originally
performed by EEGSA. For this, EEGSA transferreditifeastructure related to
its transportation network to Trelé®? From that restructuring, the assets
transferred to Trelec are compensated independémibygh the corresponding

toll on the transportation network.

Similarly, in the years after the acquisition of &EA, the Consortium decided to
transfer many of the services that EEGSA initighpvided to itself and to other
companies, to subsidiary companies of the Consortiiembers, established to

that end3® Guatemala notes that TGH decided not to informTihleunal of the

299

300

Public Deed No. 41 authorized by the Notary Lavmagas Florido, April 14, 200Exhibit R-22;
Audited Financial Statements of 2009, December ZW)9, Exhibit R-106, pg. 10, note 1,
subsection (d).

On November 5, 1998, shortly after the Consortsumequisition of EEGSA'’s shares, EEGSA and
Crediegsa established Comercializadora Eléctric&datemala, S.A.Qomeegsp the company
that would sell electricity and provide advisory\dees in the electricity sector. On August 31,
1999, EEGSA y Crediegsa established Enérgicah®ptirpose of providing engineering, design,
assembly, construction, implementation and maimeaaservices for electricity networks and
conduits to, among others, EEGSA. Similarly, on eJutb, 2006, EEGSA and Crediegsa
established Inmobiliaria y Desarrolladora Empredaidle América, S.A.leamsg, in order to
handle real estate activities for the group. Ont&aper 23, 2004, DECA Il, EEGSA and
Crediegsa established Inversiones Eléctricas dér@america, S.A.I(velca), to which EEGSA
contributed the shares that it held in Crediegsalet, Comegsa and Enérgica, establishing it as a
holding company for the related companies. SubsetyyeEEGSA transferred the shares derived
from those contributions to its shareholders in $aene proportions as their participations in
EEGSA for the payment of future capitalizations.a&Agesult of this final transfer of shares, 99.99
percent of the shares issued by Crediegsa wersféraad to Invelca; 98 percent the shares issued
by Comeegsa were transferred to Invelca, and timaireng 2 percent to Crediegsa; 85% of the
shares issued by Enérgica were likewise transfeiwethvelca, the 15% of remaining shares
remained the property of Crediesa; 99.9% of theeshassued by Trelec were subsequently
transferred to Invelca. Therefore, as a result ef treation of subsidiaries and companies
described, EEGSA and Invelca now function as twlated companies (both have the same
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244,

245.

246.

dismemberment of EEGSA’s business. Nonethelesgnalysis of the return on
the initial investment should clearly take into aaot the effect of that

restructuring and the financial impact of such cames.

2. The economic performance of EEGSA in the first fiveyears

In parallel with the restructuring of its businedsSEGSA started operations
according to the terms of the Agreements. As wadicated during the
privatization process, the tariffs set in 1998 &apko the five-year period, with

certain periodic adjustments for inflation.

In its Claimant’'s Memorial, TGH alleges that despits growth, and despite
having reduced costs and losses, EEGSA “did naparofinancially” during this
first five-year period%! TGH argues that such lack of prosperity was duthé¢o
increase in the price of oil, the devaluation & turrency in 1999, and the “low”
tariffs established in 19982 However, as was already explained, the tariffgrset
1998 were based on a technical study performedybg)Sunder the auspices of
the World Bank, and they were known by Teco befovesting303 Additionally,
the increases in the price of petroleum and theldation of the currency were
compensated by the periodic adjustments within eaff period, according to
the mechanisms under the regulatory frameviétk.

According to TGH, in 1999 and 2000, EEGSA was giherating negative cash

flows and in 2001 negative net profits.According to Mr. Kaczmarek, the return

301
302
303

304

305

owners). A significant part of the activities tliieEGSA previously provided itself is now provided
by the subsidiaries of Invelca, which means thaGEB does not receive any profit from the
gains that Invelca or its subsidiaries might obta@sed on those businesses. We attach a graph
with the corporate structure iAppendix IV. Note 6 of the Audited Financial Statements of
EEGSA for 2009 describe the amount of the billingtvieen companies. Audited Financial
Statements of 2009, December 31, 2@ibit R-106, pgs. 20-21.

Claimant’'s Memorial, paras. 68-69.
Claimant’s Memorial, para. 69.

See Section 111.B.4 above.

RLGE,Exhibit R-36, arts. 79, 86, 87, 88.

Claimant’'s Memorial, para. 69.
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247.

248.

on investment realized during the first five-yearipd was between 4 and 6
percent, which would be below the 7 percent guasthby the LGE% On that
basis, Mr. Kaczmarek concludes that the tariffsisd998 were set at a very low
level307 These arguments lack legal support, but abovetbaly lack economic

support.

First, investments in infrastructure are long-temvestments that require a
significant initial investment to be recovered otle term of the agreement. That
is even truer in the case of investments of praegtistate companies to overcome
chronic inefficiencies and insufficient investmenid the time of its decision to
invest in EEGSA, the Board of Directors of Tecelitsndicated that the expected
return would be long-ter#?8 To claim that a recently privatized public service
company could generate profit in the first or secoyear of operation is

completely unreasonable.

Second, Mr. Kaczmarek makes his return analysiedas the initial capital
(price paid) and subsequent investmeéPlsAs previously explained, the LGE
does not recognize the return on the actual investmor the price paid, but
rather on the capital base of the model companigh&y because it is a long-term
investment, the return of 7 percent to 13 perceetroned in the LGE must be
analyzed over the concession period, and not meredingle five-year period.
Furthermore, in his analysis, Mr. Kaczmarek congdetgnores the restructuring
of EEGSA’s business, including the transfer of paft the transportation

infrastructure and operations from EEGSA to Tréléc.

306

307

308

309
310

Kaczmarek Appendix CER-2, para. 96. We note that in Claimant’s MemoriagH incorrectly
reports its expert’'s conclusions, which refer tcard 4 percent instead of 4 and 6 percent.
Claimant’s Memorial, para. 69.

Giacchino Appendix CWS-4, para. 5; Claimant’'s Memorial, para. 69.

Teco Energy, Inc. Action Regarding the Privattmatof an Electric Utility in Guatemala, Board
Book Write-up, July 199& xhibit C-32, pgs. 7-8, “Conclusion and Recommendation”.

KaczmarekAppendix CER-2, paras. 95-96.
M Abdala and M SchoeterAppendix RER-1, para. 87.
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250.

251.

Finally, despite the alleged financial problems,H Goncedes that in the first
five-year period it received over US$ 2 million dividends for its 24 percent
interest in the compar®}! Indeed, as indicated by Mr. Kaczmarek, in thatqagr

EEGSA distributed dividends of some US$ 9 millidhGiven the characteristics
of the investment, these represent excellent e$oiltthe first years of a 50-year
agreement. As properly stated in Teco’s Board gE@ors Minutes in January
2000 (contradicting the statement by Mr. KaczmaréklEGSA'’s overall income

was higher than plan[ned}*3

THE 2003-2008rARIFF REVIEW

Under LGE Atrticle 77, the tariffs for the secondefiyear period were to be set by
mid-January 2003. For the second tariff review, @6¥EE hired the Chilean
consultant Sebastian Bernstein, one of the contibuto both the regulatory
framework and the first tariff review, to prepate tmethodology to use for the

Terms of Reference for EEGSA, Deorsa, and Ded¢sa.

Of particular importance, Bernstein in his repoxplained that, in order to
adequately supervise that study, the CNEE wouldl neéire its own expert to

perform a study in parallel with that of the distrior. As Mr. Bernstein stated:

The VAD is calculated by the Distributors through a
study requested from a consultant company pre-
qualified by CNEE, which shall comply with the
methodology established by the [CNEE] in the Terms
of Reference of said studies (Art. 74 of the Law).
However, [the] CNEE may raise comments on the
obtained values and, if the discrepancies persist,
Expert Committee, composed of 3 members (Art 75. of
the Law) will be established. In order to exercitse

311
312
313

314

Claimant’'s Memorial, para. 69.
KaczmarekAppendix CER-2, para. 94.

TECO Power Services Corp., Activities of Disttiom Companies, Board of Directors Minutes
Book, January 200&xhibit C-47, pg. 2-36.

JS Bernstein, “Some Methodological Aspects to Stier in the Terms of Reference for the
Value-Added for Distribution Study,” May 200Exhibit R-23.
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control functions, the CNEE shall be empowered to
carry out a critical analysis of every step of #iady
commissioned by the Distributors, which implies, in
practice, the commissioning of an independent study
which implements the same methodolSéfy

252. This same recommendation was also outlined by Lrelon&@iacchino (EEGSA’s
consultant in the 2003 and 2008 tariff reviews, anghess in this Arbitration).
Only a short time before, in 2000, he publishedaditle explaining the need for
regulators to hire external experts in order tmglate problems that might arise

in tariff reviews:

The regulated tariff review caused most of the [@ois
with the new regulatory frameworks to become
apparent. _Requlators and requlated utilities had
difficulty agreeing on certain details, such asueal of
regulated assets, recalculation of original taritise
value of the efficiency factor in price cap regimasd

the improvement in quality of service

Each of these issues will continue to cause fmctio
especially in countries that have not yet had ftarif
reviews (eg, Mexico, El Salvador, Guatemaknd
Panama). To simplify the tariff review, each cowntr
should make its regulatory decisions more transpare
Some are already working toward this goal, develgpi
measures such as regulatory accounting, serviddéyqua
standards, and reports by outside exp¥rts

253. With respect to the Terms of Reference, Mr. Beinstaeentioned the clear

benefits of comparing the results of the distrilp'ststudy to that of the regulator:

[T]o establish the terms of reference and calooati
methodology precisely enough as to a) appropriately
reflect the concepts of VAD contained in the Lavd an
its Regulations, avoiding imprecisions that maybed

to exaggerate the distribution costs, b) be able to
compare the numeric intermediate and final results

315 |pid., pg. 2 (Emphasis added).
316 L Giacchino, et al., “Key regulatory concernd atin America energy, telecoms and water sectors

in Latin America” (2000) Privatization InternatidndJtility Regulation 2000 Series, Volume 2
Latin America,Exhibit R-21, pg. 1 (Emphasis added).
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254,

255.

256.

reached in the studies of the Distributors andhaf t
Requlator, and be able to establish the causesosEt
differenceq...]31".

All of Mr. Bernstein’s recommendations derived fraecent experiences with
tariff reviews in countries such as Peru (2001)uduray (2001-2002) and El
Salvador (2002), in which Mr. Bernstein had pap@ted directly88 Among

other recommendations, Mr. Bernstein advised theEENhat the Terms of
Reference require that costs be justified with caraples from at least two other

countries:

Finally, it is appropriate to establish in the [Mer of
Reference] that the consultants shall compare dlsésc
of the components that form part of the VNR [New
Replacement Value] with values of at least two
countries in the continerthat apply similar regulatory
conceptsi1o

Following the recommendations of Mr. Bernstein, tG&lEE hired outside
consultants. On this occasion, the support from déRkegernal consultant was
limited to an analysis of the stage reports in thaff study; despite the
recommendations of Mr. Bernstein, the consultantl diot analyze the

distributor’s tariff study in full nor did he condua parallel stud§2°

For its part, EEGSA hired Leonardo Giacchino’s tefiom NERA Economic
Consulting NERA) to prepare its tariff study. EEGSA also had dasise from
the Argentine consulting firm Sigla S.A. / Elecabt(Sigla), which prepared the
Load Characterization study, an important componehtthe tariff study.
EEGSA'’s decision to select Giacchino was not sampgi given that he had
previously worked with the Iberdrola Group (the gter of the Consortium) on

tariff reviews of companies in which it was the trofling shareholder, including

317

318
319
320

JS Bernstein “Some Methodological Aspects to @tmmsn the Terms of Reference for the Value-
Added for Distribution Study,” May 200Exhibit R-23, pg. 2 (Emphasis added).

Ibid., Exhibit R-23, pg. 3.
Ibid., Exhibit R-23, pg. 7 (Emphasis added).
Colom,Appendix RWS-1, para. 49.
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Compaiiia de Electricidade do Estado da Bal@aelpg of Brazil and

Electricidad de la PaZE(ectropaz of Bolivia.321

257. As Mr. Bernstein had warned, without an expertdoduct an independent study
during the 2003-2008 period, the CNEE was sigmifilga limited in its
supervision of NERA's stage reports. Although theEE could make certain
comments on the study, it did not have a “benchinarkeference against which
it could compare the results of the study. Likewibe CNEE was unable to fully
review the voluminous information to justify thefeeence prices included in the
VNR.322

258. This tariff review resulted in an increase in EEGSA/AD, which for low
voltage increased from US$6.63/kW-month to US$kWMBMonth (an _increase
of 12.83 percentand in medium voltage increased from US$5.10/kenth to
US$8.71/kW-month_(an increase of 70.78 perceavibtably, this review used the

SER top-down approachsystem, applying actual data from the company to

construct the model company, which was adjusteéfftziency323

259. As explained by Mr. Damonte, this tariff review udéed in very disproportionate

values for EEGSA as compared to the average thouidhatin America24

E. M ODIFICATION OF THE RLGE

260. In its Claimant's Memorial, TGH claims that, in 2ZQ0Guatemala modified
RLGE Article 98 unconstitutionally and in violatiaf the text and objective of
the LGE, to allow the CNEE to use its own tariffidy to calculate the VAB?>

321 Giacchino,Appendix CWS-4, Annex A, pgs. 7, 9, 16; Ernst & Young, “Iberdrolauditing
Report”, February 23, 2010Exhibit R-109 pgs. 85-86; Iberdrola, “Corporativa: Group’s
Websites”, last visit July 1, 2018xhibit R-121, (listing Electropaz, Coelba, and EEGSA among
its six corporate entities in Latin America).

322 Colom,Appendix RWS-1, para. 49.
323 KaczmarekAppendix CER-2, para. 98.
324 Damonte Appendix RER-2, parr. 251.

325 Claimant’'s Memorial, para. 84.
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That is incorrect. Contrary to TGH’s claim, theawh process was not politically
conceived to interfere with the 2007 tariff revieWhe reform of the RLGE
commenced in 2003 and affected various aspecteofdgulations. Each of the
modifications was justified and in full accordarnvei¢h the LGE.

1. The need to reform the RLGE was foreseeable and azuted by

First, reforms to electricity regulations are natusual occurrences in Latin
America. Similar to Guatemala, the majority of ctrigs in the region have
implemented new electricity regimes within the lagénty years. As authorities

gain regulatory experience, subsequent reformatmbnize regulatory texts and

In this regard, the Agreements themselves antietpétat such modifications to

regulatory framework would take place and that EBG&uld be obliged to

[EEGSA] agrees to comply with all the provisionsg se
forth in the Law of General Electricity and its
Regulations, or modifications they suffer and tiieeo
requlations and provisions that generally agply327

EEGSA therefore invested not only accepting thahdagislative and regulatory

modifications were permissible, but also that theyld have to abide by them.

Chile, for example, in 2004 made a substantiadiffeation to its General Electricity Act and its
Regulation. Peru is another example of a countthénregion which, since passing its electricity
law in 1992, has implemented successive reforniisaind created related norms, such as the Law
Creating the Supervisory Body for Investment in fgge- OSINERG — (1996); the Antitrust Act
and Anti-Oligopoly Act in the Electricity Sector 427); Law that establishes the obligation to
submit, among other things, an Environmental Impatitdy in the cases of thermoelectric
generation activities whose power exceeds 10 MV@7};9Law that amends different articles of
the Electricity Concessions Act (1999), Law PromgtHydroelectric Plant Concessions (2001).

EEGSA

261.

fill legal gaps are norm&ksé
262.

adhere to them:
263.
326
327

Final Electricity Distribution Authorization Agesnent for the Departments of Guatemala,
Sacatepéquez and Escuintla, May 15, 188&ibit R-17, clause 20 (Emphasis added); Final
Electricity Distribution Authorization Agreementrfdahe Departments of Chimaltenango, Santa
Rosa and Jalapa, February 2, 18&ibit R-20, clause 20 (Emphasis added).
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264.

265.

266.

267.

2. Genesis: the reform to RLGE Article 99

With several years of the RLGE in place and theeerpce of the 2003 tariff
review behind it, the MEM believed that certainuiss could be improved and
clarified. Thus on December 5, 2003, Governmenbki#isn No. 787-2003 was
approved, making some modifications to Articlesa®8 99 of the RLGBE28

The first objective of the modification was to resosome problems related to
the tariff review timeframe; these periods weralklthed under the premise that
the review processes for all distributors woulduwcsimultaneously (Articles 98

and 99, first paragraph), which did not conformhweality.

The second objective of the modification was tmhes instances in which the
distributor did not have a tariff schedule aftes prior tariff schedule had
expired329 Until this point, such a situation was indirectipverned by RLGE
Article 98, under which a distributor without apped tariffs would continue to
apply the previous tariffs (with adjustment forns)launtil new tariffs were
published.

Nonetheless, this violated the principle of the rlatbmpany as established by
the LGE, which required that new, efficient tariffe determined every five years.
Under the original drafting of RLGE Article 98, tifie previous tariff study was
more favorable than a new tariff study, the disiils could decide not to
cooperate in the tariff review process and themtignd,sine die the application
of the current tariffs to the detriment of consusaeAs has already been
explained, under the model company regulatory aystke tariffs were expected
to reduce over time as demand increased and thelngcothpany improved in

efficiency. Indeed, this was the case under thée@himodel, which is a similar

328

329

Government Resolution No. 787-2003, DecembefB32published in Diario de Centro América
on January 16, 200&xhibit R-30.

Expert Alegria’s argument that there are no knaeses in which no consultant’s study was
presented is incorrect. The municipal companigsnoflecide not to present tariff studies,
additionally, the CNEE has to determine the tarifidased on its own studies. Claimant's
Memorial, para. 89; Statement of Witness Rodolfegkia, September 22, 2011 (hereinafter
Alegria), Appendix CER-1, para. 38.
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model to the Guatemalan mod&?.Thus, continued application of old tariffs

could harm consumers.

Faced with this scenario, the last paragraph oickr99 was amended to allow
the CNEE to issue and implement a tariff schedulmeédiately. The 2003 reform
added the final paragraph of Article 99. The chetbw shows the changes from

ART. 99 — 2003 REFORF#2

ART. 99 — ORIGINAL VERSION 199%1

Article 99. Application of the Tariffs.

Once the tariff study referred to in theOnce the tariff study referred to in the
previous articles has been approved, [teevious articles has been approved, [the
Commission shall set the definitive tar[ffCommission shall proceed to set the definijve
studies within a term not greater than qrariffs as of the date on which the definitiye

month from the date on which the definiti

If the Commission has not published the n

estudy was approved [...]

If the Commission does not publish the n
etariffs, the tariffs of the previous tari

tariffs, the same may be adjusted by

hechedule shall continue to apply, includi

distributors based on the effective adjustm

etiteir adjustment formulds..]

formulas save for what is set forth in the |4

The tariffs shall apply from the 1 of M4

Sht no time shall electricity distribution to en;li—
i

users be carried out without a valid ta
yschedule being in force.

iff

immediately following the date of approval byf 5 pDistributor ends up without a tariff
schedule, the National Electric Enerpy
[CNEE] shall immediately issue and make
effective _a tariff schedule with a view {o
complying with the aforementioned principlg.

Thus Article 99 anticipated the consequences ofwloepossible scenarios. First,
where the new tariff schedule was unpublished mxaf the CNEE'’s error

(second paragraph of the new Article 99), for whitie original solution

The National Energy Commission of Chile explaitiegl reason for this decreasing trend in tariffs

The main reason that explains this variation lies the greater
efficiency acquired by the distributing comparéssdemand increases,
produced by the economies of scale and densifigieafcy that is

Press releases from the National Energy Commissi@hile, November 15, 2000 and November

268.
one version to the other:
Article 99. Application of the Tariffs.
study was approved [...]
paragraph of the previous article.
the Commission.
269.
330
in the following terms:
transferred to the tariffs.
27, 2008 Exhibit R-152.
331 RLGE-excerptsExhibit R-12, art. 99.
332

RLGE, Exhibit R-36, art. 99.
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remained and the distributor could continue to ppatiffs from the prior tariff
period. Second, where the new tariff schedule ma&spublished because of the
distributor’s error (third paragraph of the newiglg 99), in which case it was up
to the CNEE to implement a new tariff schedule.

270. One fundamental point must be stressed: neither 3 @or its shareholders

objected, formally or informally, to the modificati of RLGE Article 99 in 2003.

3. The 2007 modification to the RLGE

271. In March 2007, the then-presiding Board of Direstaf the CNEE amended
several articles of the RLGE. Contrary to TGH’s imla this was not a
“politicized” reform to interfere with the EEGSAtsext tariff review. The draft of
that reform dated back to 2005, under the directibthe National Program on
Competitiveness (Pronacom), a public entity whosgsion, among others, was
to foster policies to improve productive investmentGuatemala. At that time, a
process for legislative reform of the electricityc®r was instituted so as to
increase its competitiveness by generating renewvablrces of energy and
utilizing more efficient fuel§33 The reforms also sought to fill in legal gaps and
harmonize terms in the regulatory framework. Subhnges to the regulatory
framework included (i) an amendment to the provi®stablishing that end users
provide certain guarantees to pay bills owed ttribistors; and (ii) an adjustment
of the service connection perié#.Several amendments related to the periodic

tariff studies were incorporated into Article 98.

272. First, it was necessary to extend the time allatdte tariff reviews, as the
original timeframe had proved to be too short tovaffor an efficient yet rigorous
process, including adequate supervision by the CNHEtis, the entire process

was extended: the Terms of Reference were diséiibtd the distributors twelve

333 Government Resolutio®8-2007 March 2, 2007 published inDiario de Centroamérioan March
5, 2007 Exhibit R-35, Preamble

334 Government Resolutio®8-2007 March 2, 2007 published inDiario de Centroamérioan March
5, 2007 Exhibit R-35, arts. 1, 1=nd109.
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273.

274.

monthsprior to the approval of the tariff schedule (gposed to eleven months
under the original RLGE) and all other timeframesrav extended by one

month335

Secondly, the second paragraph of Article 98 waera®d to add that the
distributor was to submittfe justification for each cost line item to belimned

in the tariffs336 Nonetheless, the obligation to justify all costeluded in the
tariff study already existed in the LGE and theopfRLGE, as the CNEE was
only to approve efficient costs (LGE Article 60) dhe basis of the costs
presented by the distributor (RLGE Articles 82 aB@8). However, because
EEGSA had resisted the requirement to justify adits in its prior tariff revie3’
the CNEE decided to explicitly establish such regmuent in its modification of
the RLGE, to avoid future disputes regarding thésit issue, and permit the
CNEE to adequately supervise the review. This fatation was also in line with

international regulatory trends.

Further, the wording of that same paragraph wasectad, replacing the text
“shall approve or reject the studies performed bycthnsultants38 with “shall
decide on the acceptance or rejection of the stugerformed by the
consultant$.33% With this change, the CNEE continued to have, stabdéished

335

336

337

338

339

RLGE, Exhibit R-36, art. 98.
RLGE, Exhibit R-36, art. 98.

Letter from Roberto Urdiales (CNEE) to Miguel Reissco Calleja (EEGSA) and Leonardo
Giacchino (NERA-SEMELEC), June 16, 20@Xhibit C-66 (“Some costs were not yet provided
by EEGSA, and therefore, in certain cases, theye Hsen established by extrapolation and in
others, when it has not been possible, they weogigionally left with value zero[...]"). Letter
from Roberto Urdiales (CNEE) to Miguel Franciscoll€a (EEGSA) and Leonardo Giacchino
(NERA-SEMELEC), July 4, 2003%xhibit R-27 (“The consulting company has found that the
consulting expenses incurred by the Distributorehbgen efficient without specifying verifiable
references as to the efficiency criteria used. ddwsulting company highlights in the section of
consulting services costs the consulting expensesrried by SAP [...] The total costs for the
Facilities of EEGSA have been paid up, without angport of the adequacy of the facilities (size
and features) for the performance of the relevativiies, pursuant to the base criteria of
achieving the highest efficiency level [...]").

RLGE-ExtractsExhibit R-12, art. 98.
RLGE, Exhibit R-36, art. 98.

111



275.

276.

277.

278.

under the original RLGE, the authority to rejecitady that did not comply with

the Terms of Reference.

Third, the wording of the third paragraph estabfighthat the distributor “shall
[...] implement the corrections to the tariffs and tlagjjustment formul&g*°in
accordance with the CNEE's comments was changed‘ingplement the
corrections to the studiés4! The prior wording was not appropriate, as the
subject of analysis was the distributor’s tariffic, not the tariffs themselves.
Nonetheless, the original obligation to incorpordtee CNEE’s comments

remained unchanged.

Fourth, the fourth paragraph was modified to preuidat, in case of differences
regarding in the appointment of the third expertite Expert Commission, the
CNEE and the distributor would resolve these betwéeems342 No other

modification was made with respect to the authootyrole of the Expert

Commission.

Fifth, the fifth paragraph was modified to makeié&lg 98 consistent with Article
99, which had been modified in the last reform 002343 As was previously
explained, Article 99 established that the CNEEusthammediately fssue and
make effectivé a tariff schedule if the distributor did not haeae. However,
after the 2003 reform, Article 98 was inconsist&ith the Article 99 reform, as it
still established that the prior tariff schedule ukb continue to apply if the

distributor did not submit its study or the necegsarrections.

As previously explained, the continued applicatminthe prior tariff schedule
could create perverse incentives for distributdteerefore, in order to ensure that
Articles 98 and 99 are fully consistent, Article @@s changed to “oblige” the

340

341

342

343

RLGE-ExtractsExhibit R-12, art. 98.
RLGE, Exhibit R-36, art. 98.
Ibid.

Ibid., art. 98. Government Resolution No. 787-2003,db&wer 5, 2003, published in Diario de
Centro América on January 16, 20&4khibit R-30, art. 99.
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CNEE to “emit and publish” the tariff schedulehktdistributor did not submit its
study, or did not correct it in accordance with tB&EE’s comments, as
established under Article 99¢

In this sense, TGH and its legal expert have ackedyed that, prior to the
reform of Article 98, the RLGE implicated an “undeble result,” as it created
perverse incentives for distributé¥s.Despite this, they argue that such a problem
was not insurmountable given the CNEE’s authootympose fines to generate a
“significant financial incentive” to ensure thatetlistributor cooperatedé This
argument fails to address the negative impactdhdeviation from the Terms of
Reference or the timeframes has on the regulaj@te (inefficient tariffs, harm

to the consumer). This affects the very same [piasiunderlying the system
established in the LGE, which can in no way be @igtewith the imposition of a
fine. Furthermore, given the magnitude of capitaioived in a tariff review, the

proposed fines will not generate a sufficient disimive to alter the distributor’s

The new Article 98 was also amended to require GiINEE to hire its own
prequalified expert to conduct an independent ftasiudy.34” The CNEE
previously had the right to hire an outside comsultto prepare its independent
study. However, it was deemed more appropriatenfmosethis as an obligation
of the CNEE so as to not leave it to the discretbthe CNEE'’s Directors. This
reflected the recommendation provided by Seba®&&mstein in 2002, when he
stated it necessary for the CNEE to hire an outsmesultant to perform an
independent backup study. This independent studyldvenable the CNEE to
diligently supervise and minimize the asymmetryndbrmation. Furthermore, as

was previously explained, having adequate techrsagbort would reduce the

Claimant’'s Memorial, para. 89; Alegriappendix CER-1, paras. 38-40.

279.
conduct.
280.
344 RLGE, Exhibit R-36, arts. 98 and 99.
345
346

347

Claimant's Memorial, para. 89; Alegridppendix CER-1, para. 38.
RLGE,Exhibit R-36, art. 98.
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281.

282.

risk of a successful challenge to the newly fixaxiffs,348 and protect the rights of
users and distribution companies to be able toevevihe new tariffs on a

technical and objective basis.

This modification was also based on the CNEE’s agpee during the 2003-
2008 EEGSA tariff review, during which the CNEE wasable to adequately
validate and compare results submitted by theildigbr. At that time, due to a
lack of internal resources and outside advisoryises, many elements of the
EEGSA tariff study—which would have been rightfulghallenged by the
CNEE—were never objected to. Some of these elenveaits as obvious as the
payment of the operator’s fee in the amount of U884 million34° even when
the bidding documents and the Operating Contrarkyt indicated that such a
fee would be incorporated in the tariffs omyring the first five-year perio#?
Thus the new wording of Article 98 guaranteed tt@t CNEE would have an
opportunity to conduct its own independent studyasate from the one prepared
by the distributor. This would provide the CNEE hvdin independent technical
reference as a basis upon which it could accuratisect the distributor’s study
on its own, if possible. If this were not possjbtte CNEE could use the

independent study to determine the proper tariffs.

The different versions of Article 98 are demonstdain the chart below:

348
349

350

See para. 200 above.

National Economic Research Associates, “Operatiand Management Costs and
Commercialization Costs,” Report Prepared for EEGSWy 7, 2003, revised July 20, 2003,
submitted July 30, 200Exhibit R-29, pgs. 90-92.

EEGSA, “Terms of Reference far national and international public tender for Hade of a
strategic package within the social capitalizapoocess and sale of state-owned shares in EEGSA,
April 1998,Exhibit R-15, art. 3.1.90perating Agreement betwe&EGSAand Iberdrola Energia
S.A. for the provision of technical assistance and feemsef Management “know how,and
operation of activities related to electricity dilstition, transmission and sajésugust21, 1998,
Exhibit R-18, clause and4.
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ARTICLE 98

PRIOR TO THE 2007
REFORMS351

Article 98. Periodicity of the
Tariff Studies. Every five yearq
eleven months before the initig
effective date of the tariffs, the

Distributors the terms of
reference for the studies that
shall be commissioned from th
specialized consulting
companies prequalified by the
Commission.

Three months prior to the initig
effective date of the new tariffs
each Distributor shall deliver tq
the Commission the tariff study
which must include the
resulting tariff schedules and
the respective adjustment
formulas, as well as the

Commission, within a term of
one month, shall approve or
reject the studies performday
the consultants, submitting the
comments it deems pertinent.
The Distributor, through the
consultant companies, shall
analyze the observations,
implement the corrections to th

Commission shall deliver to th¢ the tariffs, the Commission

respective supporting report; theesulting tariff schedules, th

ARTICLE 98

FOLLOWING THE 2007
REFORMS352

Article 98. Periodicity of the
, Tariff Studies. Every five
| years, twelve months beforg
the initial effective date of

shall deliver to the
Distributors the terms of

shall be the basis for the
hiring of the specialized
consulting companies

| prequalified by the

, Commission.
Four months prior to the
initial effective date of the
new tariffs, the Distributor
shall deliver to the
Commission the tariff study
which must include the

justification for each cost
line itemto be included and
the respective adjustment
formulas, as well as the
respective supporting report
the Commission, within a
term of two months, shall

preference for the studies that

ARTICLE 99
IN FORCE IN 200%°3

Article 99. Application of
the Tariffs.

Once the tariff study
referred to in the previous
articles has been approved
the Commission shall
proceed to set the definitivd
tariffs as of the date on
which the definitive study
was approved [...]

If the Commission does not
publish the new tariffs, the
tariffs of the previous tariff
schedule shall continue to
apply, including their
adjustment formulag..]

At no time shall electricity
distribution to end-users be|
b carried out without a valid
tariff schedule being in
force. If a Distributor ends
up without a tariff schedule
the National Electric Energ
. Commission shall
immediately issue and mak
effective a tariff schedule

decide on the acceptance o

with a view to complying

erejection of the studies

tariffs and their adjustment
formulasand shall send the
corrected study to the
Commission [...]

The cost of this contracting
shall be covered by the
Commission and the Distributg
in equal parts.

Until the distributor delivers
the tariff studies, or until it
performs the corrections to
same, according to what is
stipulated in the previous
paragraphs, it may not modify
its tariffs and it shall continue

performed by the
consultants, making the
comments it deems pertiner
The Distributor, through the
consultant company, shall
analyze the observations,
rimplement the corrections tg
the studiesand send them to
the Commission [...]
The cost of contracting the
third member of the Expert
Commission shall be borne
by the Commission and the
Distributor in equal parts.
In case of the Distributor's

applying the effective tariffs at

with the aforementioned
principle.

t.

failure to send the studies o

351

352

353

RLGE-ExtractsExhibit R-12, art. 98. Government Resolution No. 787-2003, Démr 5, 2003,
published in Diario de Centro América on January2D®4,Exhibit R-30, art. 98

RLGE, Exhibit R-36, art. 98.
RLGE, Exhibit R-36, art. 98.
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283.

284.

285.

the time of the termination of thethe corrections to same, the
effective term of such tariffs Commission shall be
empowered to issue and
publish the corresponding
tariff schedule, based on an
independent tariff study
conducted by the
Commission or on the basis|
of corrections to the studies
bequn by the distributor

As was the case with the 2003 reform, at no pashttEEGSA or its shareholders
(or other distributors) ever object, formally orfarmally, to the RLGE
modifications. Nor did they raise any objections ttee constitutionality of
amended Article 98. In fact, DECA Il did not eveansider challenging the
reform until 2010, after the present dispute hadaaly started. It was at this point
that DECA 1l decided it would use its “politicalfinence” in order to seek to
obtain a “favorable” decision from the judiciarys aeflected in DECA II's

Management Presentation:

We have concluded that the challenge is feasible. W
are already working on arguments, and we suggest th
participation of 3 politically powerful attorneys order

to obtain a favorable decisigpt

Its reference to political influence to obtain &deable outcome leaves no doubt:
TGH’s argument and its form of conduct are not Hase the law. This

demonstrates that TGH’s claims are not only groessllbut also opportunistic.

Finally, we must analyze the claim by TGH’s witnebt. Calleja, stating that
EEGSA *“seriously” considered challenging the Agi@8 reform, but did not do
so out of fear of reprisals by the CNEE duringtésff review355 This claim is

completely unfounded. Mr. Calleja does not provideny internal

354

355

Management Presentation by DECA 1l 2009, Januddy 2010, Exhibit R-107, (slide
“Constitutional Court — Vad”) (Emphasis added).

Statement of witness Miguel Francisco Callejapt&mber 22, 2011 (hereinaftetalleja),
Appendix CWS-3 para. 13. See also Statement of Witness LuistMaeptember 21, 2011
(hereinafteMaté), Appendix CWS-6, para. 6.
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286.

287.

contemporaneous documentation containing any dgmusor decision not to
challenge a measure, which, according to TGH’srmeaeguments, significantly
altered the legal framework applicable to its iiemnt. Further, despite having
referred to the RLGE reforms in his witness stat@methe Iberdrolarbitration,
Mr. Calleja did not mention at that time that EEGB&d considered challenging
these reforms in any respétt.Given the potential liability involved, one would
expect that, at the very least, TGH’s directors Maliscuss a waiver of such a
right. Likewise, this argument is inconsistent witite challenge, and even the
request for injunctive relief, that EEGSA presensbdrtly after the release of the
first version of the Terms of Reference for the Q8riff review. If, in fact,
EEGSA feared reprisals by the CNEE, it certainlyuldanot have attempted (as it
did) to halt the tariff review under way in 2008.

THE TARIFF REVIEW OF THE 2008-2013PERIOD

1. The prequalification by the CNEE of consultant firms for the
performance of tariff studies
EEGSA's existing tariff schedule expired at the ehduly 2008, while Deorsa’s
and Deocsa’s expired at the end of January 2008omiling to LGE Article 74,
the CNEE was required to prequalify experts whoenale to assist both the
distributors and the CNEE in the preparation oftdréf review studieg>’

On April 11, 200758 the CNEE contacted engineering firms interesteiimng

the list of consultant firms qualified to perforhrettariff studies. Of the nine firms

356

357
358

Mr. Calleja does not only not mention such arentibn, but he states that, at that time, they
believed that such a reform would not apply to EEG8hich is incompatible with their position
today that there existed an intention to challetige reform.lberdrola Energia, S.A. v. the
Republic of GuatemaldCSID Case No. ARB/09/05), Witness Statementdafuel Francisco
Calleja, October 14, 2009 and September 25, 2B%Bibit R-150, paras. 10-12. In his second
declaration presented in that arbitration, Mr. allalso fails to refer to such intentiombid. ,
Exhibit R-150.

Colom,Appendix RWS-1, paras 3@nd57-6Q

Terms of Reference for Consultant Firms in CotidigcStudies to Calculate the Value Added for
Distribution — VAD — in Guatemala’s Electricity Ditbution Companies, Government Resolution
51-2007, April 11, 2007xhibit R-37.
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289.

that submitted a bid, six were prequalified in tigif their experience in the
electricity sector and of particular importancegithexperience in tariff reviews
based on the model company syst&fThese firms included PA Consulting
Services S.A. (Argentina), Quantum S.A. (Argenti(@uantum),360 Mercados
Energéticos S.A. Argentina Mercados Energétics Synex Ingenieros
Consultores Ltda. (Chile)Syne®, Bates White LLC (United StatesBdtes
White), and the consortium of Sigla S.A./Electrotek (@mgna) Sigla).361

Both the distributors and the CNEE were free t@ lany of these prequalified
firms in preparation of their VAD tariff studiesrfthe 2008-2013 tariff review.

2. Definition of the methodology: the Original Terms d Reference

As the CNEE prequalified these consulting firmalgo worked on preparing the
Terms of Reference for EEGSA’s tariff review. Adadimg to the RLGE as
amended in 2007, the Terms of Reference were tpubéished at least twelve
months prior to the date on which the company’s tef schedule would enter

into force (August 1, 2008%2In preparing the Terms of Reference, members of

the CNEE visited regulatory bodies in Chile, Peand Argentina, in order to
discuss their experience with this type of revidwllowing those visits, the
CNEE decided to hire Edwin Quintanilla Acosta antghél Révolo363 These

consultants were, respectively, the General ManagdrManager of Regulation

359
360
361

362

363

Colom,Appendix RWS-1, paras 59-60.
Deorsa and Deocsa chose Quantum to perform\ifiadir study.

Approving the firms prequalified to perform théAM studies, CNEE Resolution 55-2007, June
21, 2007 Exhibit C-117.

Colom, Appendix RWS-1, para. 37. For distributors Deocsa and Dorsa, tHnd#f reviews
commenced in January 2008 and their tariff schedudel to be approved in January 2009.

Edwin Quintanilla Acosta has a Ph.D in Managenecience (Excellent Cum Laude) having
graduated from ESADE-Spain, and serving as profasstihe Master’s in Economics and Public
Service Regulation program at the University of d&dwna, Spain. Mr. Quintanilla and Mr.

Révolo have more than 10 years of experience ityaing and approving tariff studies in Peru,
where there exist around 20 electricity distribstoamong them, EDELNOR, controlled by
ENDESA (ENDESA is the largest electricity companySpain and the largest private electricity
company in Ibero-America). See Curriculums Vitaddfvin Quintanilla Acosta and Miguel Juan
Révolo AcevedoExhibit R-155.
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292.

and Electricity Distribution of the agency taskedhwegulating and supervising
the electricity, hydrocarbon, natural gas, and ngnbperations in Pefd$4 Both
Mr. Acosta and Mr. Révolo had recently participaitethe tariff review processes
in their own country. In addition, the CNEE alsgeld Alfredo Campos as an
independent consultant; Mr. Campos is an Argengieetromechanical engineer
with experience in the Latin American electricitgctor. Together, these three
consultants were to provide the CNEE with technmdVice on preparing the
methodology corresponding to the VAD calculat®mwvhich would be published
in the Terms of Reference. The consultants weraetoew the Terms of
Reference to ensure their compliance with standestisblished under the LGE

and RLGE, as well as analyze regulatory practi¢egher countriessé

Based on their assessment, the CNEE establishedeitms of Reference and
communicated them through official letter CNEE-1G3&®07, dated April 30,
2007 (theOriginal Terms of Reference 14 months prior to the date on which the
new tariff schedule would take effeét.

3. The CNEE strengthened the technical capabilities dhe Tariff
Division
Once the Terms of Reference were published, thedatarof the then-existing
CNEE Board came to an end. A new Board of Direciaas named in May 2007,
in accordance with the mechanism for selection igexv in the LGE and the
RLGE.

The three Directors subsequently selected werekmelvn and possessed a high

degree of technical experience within the eledirisector. Specifically, this new

364
365
366
367

Supervisory Agency for the Investment of Ene@B(NERGMIN).
Colom,Appendix RWS-1, para61.
See Curriculum Vitae of Alfredo Daniel Camp&shibit R-155.

Terms of Reference for Conducting Studies to @ate the Value Added for Distribution for
Empresa Eléctrica deuatemalaS.A., CNEEResolution13680-2007April 30, 2007 Exhibit R-
38
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Board of Directors was comprised of engineers Emrityloller, Carlos Colom

Bickford, and Cesar Augusto Fernandez.

Enriqgue Moller was nominated by agents of the Wéalle Market,_including
distributors 368 Mr. Moller has more than thirty years of experienn

Guatemala’s electricity sector, having been, amotiger things, the General
Director of Energy at MEM, a member of the INDE Bibaf Directors, as well as
a member of the EEGSA Board of Directors during tihee that the company
was under state control. Mr. Moller was appointedspmlent of CNEE’s first
Board of Directors in 1997. It is important to ndkat Mr. Moller had in-depth

knowledge of the legal regime and its scope, agdngcipated in the creation of

Carlos Colom Bickford was nominated by the MEM apgointed as president of
the CNEE. Mr. Colom is a mechanical engineer withcim experience in the
electricity sector, having been educated both irat€mala and in the United
States’6? Before being named director of the CNEE, Colomedchs General
Manger of INDE370a public company that, following certain sectdorms, was

charged with supplying electricity throughout Guaadas?!

IBERDROLA, which indirectly acts among the WhasMarket agents through EEGSA, Trelec,
Comesgsa, which participate as distributor, trartepoand seller, respectively. Molle&ppendix

Colom studied mechanical engineering at Univaicdidel Valle de Guatemala. He then completed
a Master's degree in Project Management with arragee GPA of 3.9 out of 4.0 at the
McCormick Schoolof Engineering in Chicago — United States. Coldwpendix RWS-1, para 4.

293.
that same legal framework.
294,
368
RWS-2, para. 31.
369
370

371

Colom,Appendix RWS-1, para. 10.

TGH has pointed to the relationship between Maolo@ with the outgoing President of
Guatemala, Alvaro Colom. The reference they ofitthat Mr. Colom was named President of
the CNEE in May 2007, several months before AMaotom was elected President of Guatemala;
and (ii) that the designation of Mr. Colom befohe tCNEE was carried out by President Oscar
Berger, principle political rival of President AkaColom and the person who would defeat him
in the presidential elections of 2003. See Colappendix RWS-1, para. 22.
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296.

César Fernandez was nominated by the univer8rids part of his academic
background, Mr. Fernandez has served as Dean d&rigmeering School of the
Universidad de San Carlos in Guatemala, of whichvhe also the first Director
of the Center for Superior Studies of Energy anahédi He has also acted as
Dean of the Universidad del Valle de Guatemalawali as professor at the
Universidad de San Carlos in Guatemala, UniversidadRafael Landivar,
Universidad del Valle de Guatemala, and the Unidas del Istmo de
Guatemala. Furthermore, Mr. Fernandez also sersediaister of Energy and
Mines from 1992 to 1993, President of Guatemalassogiation of Engineers,
and Member of the National Board of Science anchelogy.

Immediately after taking office, the new Board afdators set out to overhaul the
CNEFE’s Tariff Division structure, to supply the pennel and infrastructure
necessary to perform high-quality technical wonk.the opinion of the new
Board, the resources previously allotted to thigifdon were insufficient to meet
the obligations imposed upon the CNEE by the LGE. éplained by Mr.

Colom:

[A]t the start of our tenure, the Division had six
professional employees and one assistant, who were
tasked with work related to the five-year tarifiview

of all the country’s electricity distribution commuas,

with the quarterly, bi-annual and annual adjustment
and with other duties such as the analysis of
distributors’ electricity purchase and sales data f
subsequent adjustments and the assessment of
transmission network usage charges. On our armval,
were informed that the Division conducted the
distributor’s tariff reviews as a “task force,” mhed to

the pending task. However, given its limited stafid
resources, the Division could not specialize and ha
difficulties in fulfilling the obligations the Elddcity

372

When appointed Director in 2007, Fernandez reethin his current position because in 2004, he
was appointed Director from a list proposed by tméversities to replace the prior Board of
Directors (which had been removed by the Constitiati Court) to complete its term of office
through 2007. MollerAppendix RWS-2, para. 31.

121



Law imposed on the CNEE for the tariff review
process’3

297. To that end, the CNEE decided to expand the TBnifision’s personnel base and
create two Departments and one Unit, with use efrtbwn staff. First, they
created the Department of Tariff Adjustments cosgui of six (seven today)
professionals, all of whom are in charge of reviepvand performing analyses for
the quarterly, semiannual, and annual adjustmenttd electricity distribution
tariffs, as well as conducting studies to calculatempensation for the
transportation network in Guatemala. Second, tepaitment of Tariff Studies
was charged with analyzing the stage reports thet distributor submits when it
performs its five-year tariff study, as well as mtinating, reviewing, and
following up on the tasks performed by outside cttasits who assist with the
process. This department is comprised of five msitmals and three technicians,
all of whom analyze the distribution network, penfiofield audits, and conduct
supervisory activities. At the same time, they dowate the execution of the
parallel tariff study. Third, the Uniform SysterhAccounts Unit was comprised
of two professionals in charge of analyzing finah@nd technical information
submitted by the distributoPg?

298. At this point, the CNEE had a minimum of 16 profesals working full-time on
tariff matters (compared to the six professionasfgrming a variety of tasks
under the previous managemeti)This new internal structure ensured that the
CNEE would have all of the resources needed taectyr perform its functions,
thereby minimizing the risks of having an asymmet¥ information or

inadequate resources.

373 Colom,Appendix RWS-1, para25.
374 Ibid., para.26.
375 Ibid., paras. 2326.
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301.

4. The determination of the Final Terms of Reference

Once the Tariff Division was upgraded, the new CNB&ard of Directors
analyzed the Terms of Reference for EEGSA’s tae¥iew, as communicated to
EEGSA through official letter CNEE-13680-2007. EEG$ the exercise of its
right to object to the Terms of Reference, inittan administrative challenge.
Thereatfter, it brought a challenge before the sovigamparq at which point the

tariff review process had to be suspengféd.

() EEGSA used itamparoagainst the Terms of Reference as a
tool to pressure the CNEE into granting concesstoals the
while objecting to the very same provisions thaGSA had
previously accepted in a prior tariff review

In its Claimant’s Memorial, TGH alleges that it wiasced to object to the Terms
of Reference because they radically departed fiowse used in the prior tariff
review, alleging that the CNEE subsequently grartssdf “wide latitude377 such

as the right to refuse acceptance of the distritaigtudy378

That is not correct. EEGSA (and TGH) accepted, outhobjection, these same
provisions in the Terms of Reference of the pri@02 tariff review. In fact, the

Terms of Reference of the 2002 tariff review grdnvet CNEE an equal or greater
degree of control over EEGSA'’s tariff study, evesing the same language for

such Terms. The following comparison is conclusive:

376
377
378

Ibid., para.62
Claimant’s Memorial, paras. 96-100.

Ibid., paras. 97-99.
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TGH'’s Criticism of
the Original Terms
of Reference

Original Terms of Reference,
April 2007, objected to by
EEGSA379

2002 Terms of Reference, no
objection380

“Article 1.7.4
[violates] LGE
Article 75 and
RGLE Article 98"

(Claimant’'s
Memorial paras.
97, 98)

1.7.4. If any Stage Report fails to
meet the aforementioned premises
[the] CNEE has the legal power to
require additional information and
to suspend the receipt of any
subsequent development of the
Studyif, at its exclusive explicitly
stated judgment, duly reasoned
and supported, it is being
performed in disregard, ignorance
or noncompliance with the [Terms
of Reference]

1.7.4. If the CNEE detects
deviations from the theoretical,
methodological, or procedural
guidelines determined in the
Terms of Reference, it shall object
to the continuation of the Study

1.7.4. In that case, the Distributor
must redo the pertinent tasks to
amend the objection as instructed
and in the term established by the
CNEE.

A.6.2. [Upon receiving the reports],
the CNEE shall have the legal
authority to require any additional
information and suspend any further
development of the STUDY, ifn its
own explicit, sufficiently grounded,
reasoned and detailed opinion, said
STUDY were being conducted

in disregard of, departure from, or
breach of these [Terms of
Reference]

A.6.3. Where the CNEE has
detected a departure from the
theoretical, methodological, or
procedural guidelines set forth in
these ToR, the CNEE shall object to
the continuation of the STUDY...]

A.6.4. In the event that the
intermediate results should be
objected to by the CNEE, the
CONSULTANT shall redo any such
worksas appropriate in order to
remedy said objection, as directed
and within the term established by
the CNEE.

379 Terms of Reference for Conducting Studies to @ate the Value Added for Distribution for
Empresa Eléctrica deuatemalaS.A., CNEEResolution13680-2007April 30, 2007 Exhibit R-
38, arts. 1.7.4. and 1.9 (Emphasis added).

380 Terms of Reference for Conducting the Valued Adftedistribution for Empresa Eléctrica de
Guatemala, S.A., CNEE Resolution 88-2002, Octolfr 2002, Exhibit R-25, sectionA.6

(Emphasis added).
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As explained by
Professor Alegria,
Article 1.9, like
Article 1.7.4,
accordingly was
unlawful because
the CNEE had no
right under the law
to intervene in or to
influence, much less
to ignore, the
consultant’s study
just because it
disagreed with it.

(Claimant’'s
Memorial, para. 99)

1.9. the Study shall be filed together
with the entire set of Stage Reports.
Should any such Report be missing,
the CNEE shall so notify the
Distributor and for the purposes of
Section 98 of the Rules, the Study sh
be deemed not to have been deliverg
until such time as the missing
information is presented\ccordingly,
submission of the Stage Reports shal
not trigger the time limits referred to i
Section 98 of the Rules.

all

A.6.7. These [Terms of Reference]
prescribe that the Tariff Study that
the DISTRIBUTOR must submit to
the CNEE for consideration shall
consist of the full set of Reports and
Results herein established. Should
any of these elements be missing,
the [CNEE's Technical Committee]
shall inform the DISTRIBUTOR of
this situation and, for as long as the
missing information has not been
received, the CNEE shall consider
that, for the purposes of Section 98
of the RULES, the Tariff Study has
not been yet submitted to the CNEE
for considerationConsequently,
partial delivery of Reports or Results
may be considered for informational
purposes, but shall not affect the
running of the terms set forth in
Section 98 of the RULES.

1.9. The CNEE may also consider
the Study as not received if, in its
own judgment, the results requested
in the [Terms of Reference] were no
included such that the Study may beg
deemed to be incomplete, or to
provide a partial or distorted
portrayal.

t

A.6.8. The CNEE may also consider
the Tariff Study as not receivéfdin
its own opinion and the opinion of
the [CNEE's Technical Committee],
the aforementioned Reports and
Spreadsheets should have omitted
the results required under these
[Terms of Referenceko that it may
be held that the Tariff Study is
incomplete or presents a partial or
biased opinion.

302.

As can be seen in the chart above, in the 200# taxiiew, the CNEE already

had the power to reject the tariff study if it &l to conform to the Terms of

Reference. The CNEE also had a right in the 200# taview to suspend the

process if the study departed from the Terms okReice. Furthermore, in its

amparqg EEGSA set forth strong accusations regarding GiNEE’s alleged

“abuse of power” in defining the useful life of fhies as 30 years (Section 6.5).

However, this is exactly the same period adopteatien?002 Terms of Reference
(Section D.4.2), to which EEGSA never object®dn short, it is evident that the

381

Writ of Amparo by EEGSA against the Terms of &ehce, Amparo C2- 2007-4329ay 29,

2007,Exhibit C-112 pg. 21;Terms of Reference for Conducting the Study to @ate the Value
Added for Distribution for Empresa Eléctrica de @maala, S.A., CNEE Resolution 13680-2007,
April 30, 2007,Exhibit R-38, section6.5; Terms of Reference for Conducting the Valadded
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304.

provisions of the Original Terms of Reference inway granted the CNEE any
additional powers to those previously accepted BEEA and TGH in the 2002

tariff review 382

But there is more. EEGSA&@mparoignored basic principles of the LGE, making
it clear that in reality, EEGSA was challenging thmdamental bases of the
regulatory framework under which Teco invested B8 These challenges
come, in part, from the consultant firm Bates Whitdaich as part of its service
offer prepared a report for EEGSA comparing themi®eof Reference with what

Bates White considered to be “best practices fuff taviews. 83

For example, EEGSA indicated that the consultaatighprepare the tariff study
“using the technical and methodological criterideems adequate and reasonable

to perform the work asked of i€ This ignored the CNEE'’s legal right to
establish the methodology and to declare the stadgnissible or inadmissible”

(as stated in the original language of the RLGEa&sept or reject”) if not in

accordance with the Terms of RefereB®eAs previously explained in Section
I.F.2, according to the LGE, the consultant mustppre its tariff study by

following the methodological guidelines establishedhe Terms of Reference,
applying information provided by its distributor. EEGSA’s interpretation,

however, gave the distributor and its consultaset power to “determine” the
Terms of Reference themselves, thereby distortiegbalance of power granted
by the LGE to the CNEE, the distributor, and th&trihutor’'s consultant.

382
383

384

385

for Distribution for Empresa Eléctrica de Guatem&aA., CNEE Resolution 88-2002, October
23, 2002Exhibit R-25, sectionD.4.2.

Claimant’'s Memorial, paras. 97-99.

Email from Guillermo lIsrailevich to Fernando Oomw, attaching the Evaluation of the Terms of
Reference Methodology, June 29, 20BXhibit R-39.

Writ of Amparo by EEGSA against the Terms of Refee, Amparo C2- 2007-4329, May 29,
2007, Exhibit C-112, pg. 8 (Emphasis added).

RLGE, Exhibit R-36, art. 98; LGEExhibit R-8, arts. 4(c), 77, 78 (the CNEE is the only entity
that reviews the methodology used to determinéf$ari
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307.

308.

Thus, the main arguments presented in EEG8/&iparowere neither technical
nor methodological in nature. These were legal lehgks submitted to gain
judicial authorization for EEGSA to depart, atatsn discretion, from the Terms
of Reference after the tariff review process wadeurway (as it eventually did in
2008). Nonetheless, as a result of #meparq the Guatemalan courts ordered a
preliminary stay on the application of the Terms Ré&ference pending a

resolution on the merits, which it had yet to exa®3pé

b. Without waiving any of its rights, the CNEE agreed make
certain modifications to the Terms of Referencea®to
prevent a delay in the review process under way

As explained by Mr. Colom, the new Board of Direstof the CNEE evaluated
the situation and decided to revise the Terms défeace in order to proceed
with the tariff review. Otherwise, the court’'s stay the Original Terms of
Reference would have effectively suspended theectatiiff review until the court
issued its final decision on the merits. This pesceould take several months and

would prevent the CNEE from determining the newfftachedule until theds”

In order to carefully revise the Terms of Referedaly prepared by the previous
Directors, the CNEE hired engineers Alejandro Araad Jean Riubrugent, of the
prequalified consultant firm Mercados Energéticas, provide specialized

external advice to the Tariff Division. Based on amalysis that weighed the
advantages and disadvantages of modifying the Teifnieference, the CNEE
decided to incorporate certain modifications retgpetdy EEGSA that did not

affect the principles underlying the LGE.

First, the CNEE established that, in determiningetukr submissions complied
with the RLGE timeframes, the submission of tharertriff study, rather than

the stage reports, was determinative.

386

387

Writ of Amparo by EEGSA against the Terms of &ehce, Amparo C2- 2007-4329, May 29,
2007, Exhibit C-112.

Colom,Appendix RWS-1, para. 66.
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310.

311.

312.

Second, the public hearing phase was eliminateduse; although the CNEE
believed it to be solid, transparent regulatorycpea, it was never stipulated in
the LGE or the RLGE. Ultimately, the CNEE felt iaw preferable to concede to
EEGSA's objection in order to prevent the tariffiesv from being delayed any

further38s

Third, the capital recovery formula was modifieckr ghe suggestion of Mr.
Leonardo Giacchino (at that time a consultant WilEBRA), from a constant
capital method to a constant depreciation me#i®8or purposes of this tariff
review, the assets of the distributors (EEGSA, Baoand Deocsa) were

considered to be 50 percent deprecidtéd.

Fourth, an addendum was added to Article 1.5 of Teems of Reference,
establishing the obligation of the consultant finm maintain _professional
judgment independeiitom the distributor that hired 38

Fifth, the CNEE eliminated a reference in Articl® that provided that the study
would be considered “not received” if the consultamitted the “requested
results.” However, the provision requiring consattato implement the CNEE'’s

corrections was confirmed. Thus, the text of thielerwas worded as follows:

388

389

390
391

Letter from Miguel Francisco Calleja to José Holérdofiez, May 11, 200Exhibit C-108 pg.
5.

G Berchesi and L Giacchino, National Economicdaesh Associates, “Phase E Report: Value-
Added for Distribution and Balance of Power and fgg& June 27, 2003, revised on July 30,
2003,Exhibit C-75, pg. 7:

A second alternative is using the useful lives dtcualate replacement
in a linear form. This formula is commonly applieda great majority
of countries (US, UK, Australia, etc.) in casesnihich the asset base
increases with time..

CNEE Resolution 5-2008, January 17, 2008, Janliar2008 Exhibit R-54, art. 8.3.

The addendum to Article 1.5 of the Terms of Rexfiee reads as follows:

[...]The Consultant Firm must have independence d§foent in
preparing the Study. [...].

Terms of Reference for the Performance of the &wd{dded Distribution Study for Empresa
Eléctrica de Guatemala, S.A., CNEE Resolution 12d72January2008,Exhibit R-53.
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314.

The Distributor shall analyze said observationskena
any corrections it deems appropriate and send the
corrected final report of the study to the CNEEhmit
fifteen (15) days of receiving the observatiops.”

TGH argues that the text “it deems appropriate” mseghat the consultant did not
have an obligation to incorporate the correctidriss is incorrect. It is clear that
within the context of the review, this phrase metrad, following comments to
the study (for example: that it is not auditablel @oes not contain the reference
price), the consultant would carry out the necessteps to address such a
comment. In other words, the consultant is freel¢oide on the “appropriate”
manner in which the measures should be implemebtgdthe consultant cannot
decide unilaterally whether or not it will implentesuch measures. That is the
only interpretation compatible with RLGE Article 9&hich establishes that the
consultant “make the corrections to the stud#@swith LGE Article 75 and with
the CNEE’s function to monitor the studies, inchglithe authority to order
corrections. Even if the language of Article 1i8eg rise to any doubt, the Terms
of Reference establishes that in case of a comititiveen the Terms of Reference
and the RLGE, the latter prevasf.

Finally, Article 1.10 was incorporated as an exmeppursuant to which EEGSA
could depart from the Terms of Reference provideat there was a justified

392

393

394

Addendum to the Terms of Reference for the Perémice of the Value-Added for Distribution
Study for Empresa Eléctrica de Guatemala, S.A., ENsolution 124-20Qctober 11, 2007
Exhibit R-44, art. 1.8.

Colom, Appendix RWS-1, 44; RLGE, Exhibit R-36, art. 98 (“The Distributor, through the
consultant company, shall analyze the observatiomslement the corrections to the studies and
send them to the Commission within the term o&éft days after receiving the observations.”).

Terms of Reference for the Performance of the &Wd{dded Distribution Study for Empresa
Eléctrica de Guatemala, S.A., CNEE Resolution 1@@72January2008, Exhibit R-53, art.
1.10.

These terms of reference do not constitute a legakgulatory
amendment, therefore in the event of a conflictveen any of the
provisions of these terms of reference and the Llawthe
Regulation the latter’'s provisions shall prevaippling the
principle of legal hierarchy in all cases. Likewis@y omission in
these terms of reference, related to aspects deiinthe Law and
the Regulation on the subject of tariffs shall benstrued as
included in the [Terms of Reference].
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315.

reason for doing so, which needed to be explairyeitidd CNEE’s consultant. The
justification would allow the CNEE to analyze thatter and decide whether the
departure was reasonable and therefore acceptabtetofor the purposes of
modifying the Terms of Reference.

The wording of Article 1.10 caused some disagree¢rhetween EEGSA and the
CNEE. As explained by Mr. Colom, EEGSA sought toyide consultants with
the discretion to decide whether or not to folloe tTerms of Referencé®
whereas the CNEE was neither willing nor legallyatale of renouncing its
specifically-conferred legal powers. The contrastiNeen EEGSA’s proposal and
the text ultimately approved by the CNEE conclulsivestablishes the scope of
Article 1.10:

Article 1.10 of the Terms of Reference

Proposed by EEGSA6 Approved Tex3d”

These [Terms of Reference] set
forth general quidelinesto be

followed by the distributor and the
consultant in each of the Stages
and/or studies that have been
described and defined.
Consequently, the consultant may

These ToR set forth the guidelines
to follow in preparation of the
Study, and for each one of its
Stages and/or described and
defined studies. If there are
changes in the methodologies se
forth in the Study Reports, those

[

must be fully justified, and CNEE
shall make such observations
regarding the changes as it deem

change, in a justified manner, the
methodologies presented in each
of the studies to be performed,
based on its knowledge and| necessaryconfirming that they
experience. are __consistent _ with __ the
guidelines for the Study.

UJ

395

396

397

Colom, Appendix RWS-1, paras. 69-71 and 107-109. Letter from Miguel Eisgo Calleja to
José Toledo Ordofiez, May 11, 20&xhibit C-108, pg. 5.

Letter from Miguel Francisco Calleja to José BaléOrdofiez, May 11, 200Exhibit C-108, pg.
5.

Addendum to the Terms of Reference for the Pevémice of the Distribution Value-Added Study
for Empresa Eléctrica de Guatemala, S.A., CNEE Ré&ea 124-2007, October 11, 2007,
Exhibit R-44, art. 1.10.
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316. As explained by Mr. Colom, the final text of AriiclL.10 reflected the following:

(a) First, the CNEE rejected the text whereby EEGSA propdsadsuch
guidelines were meant to be “general.” The cletantion of Article 1.10,
as seen in the approved text, is that the TernRetdrence serve as
guidelines “to follow” as a mandatory requirememt ¢onsultant firms
(unless the CNEE authorizes a departure from timesie

(b) Secondthe CNEE eliminated EEGSA’s proposal to givethasultant
firm the right to change the methodology on its amithout prior
consultation. The provision “consultant may varydsareplaced with the
more limited “if there are changes,” which cleaiBnotes the exceptional
nature of such changes;

(c) Third, in the event that the consultant firm were topose a variation of
the Terms of Reference, such proposal must bey“juditified,” as
opposed to being simply “justified,” thereby estsiiihg a higher
standard; and

(d) Fourth, most importantly, the CNEE was to verify throutthcomments

that any methodological variations were consistétit the guidelines
contained in the Terms of Referer’€&This confirmed the CNEE'’s

exclusive power to define the methodology.

317. In order to avoid any subsequent doubt or conficticle 1.10 was accompanied
by a statement that: (i) confirmed the CNEE’s rightverify the consistency of
any changes made to the Terms of Reference; anth¢luded a principle of
hierarchy under which the terms of law would takecpdent in the event of any
conflict. Thus, Article 1.10 of the final Terms Bleference therefore established

the following:

398 Colom,Appendix RWS-1, para. 71.
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These [Terms of Reference] show the guideline®liow

in performing the Study and for each one of itscdesd

and defined Stages and/or studies. Should theranye
variations in the methodologies presented in thedyst
Reports, they must be fully justified, the CNEE Iwilake

the observations it deems necessary concerning the
variations, verifying their coherence with the Stsd
guidelines.

These terms of reference do not constitute a legal
regulatory amendment, therefore in the event obrlict
between any of the provisions of these terms adregice
and the [LGE] or the Regulation the latter's prowis
shall prevail, applying the principle of legal raechy in all
cases. Likewise, any omission in these terms areetce,
related to aspects defined in the [LGE] and theuRemn
on the subject of tariffs shall be construed asushed in
the [Terms of Referencé?

Once EEGSA withdrew itamparo in August 2007, the Terms of Reference

5. The hiring of technical consultants prequalified bythe CNEE and

In order to prepare their respective tariff studiesth EEGSA and the CNEE
selected their consultants from the list of predpeal consultant firms. EEGSA
requested proposals from Bates White, PA Consulfiaryices, S.A., Quantum,
Mercados Energéticos, Synex and Sigla (who preilyonsrked for EEGSA in

preparation of the tariff study corresponding t® 20003-2008 tariff reviewf0

From these proposals, EEGSA selected Bates \Whiwehose partner, Leonardo
Giacchino, had previously prepared EEGSA'’s tariffdy during the 2003-2008

tariff review while working for NERA. As previouslindicated, Mr. Giacchino

Terms of Referencéor the Performance of the Distribution Value-Add8tudy for Empresa
Eléctrica de Guatemala, S.A., CNEResolution124-2007 January2008,Exhibit R-53, art. 1.10

318.

became final.

EEGSA

319.
399

(Emphasis added).
400 see para 256 above.
401

Contract betweeBEEGSAand Bates White LLCfor performance of th@008-2013Tariff Study,
January23, 2008 Exhibit R-55.
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320.

321.

322.

had recently advised Iberdrola, EEGSA’s Consortymerator, in tariff reviews

for its subsidiaries in Bolivia and Brazf2

For its part, the CNEE issued an international putander for bids seeking an
independent consultant who would assist in the EA&AG@3eorsa, and Deocsa
tariff reviews403 The tasks of the CNEE’s independent consultantldvoansist
of: (i) providing support to the CNEE in evaluatitige tariff studies submitted by
the distributors; and (ii) preparing independentfftastudies for the CNEE as
established in RLGE Atrticle 98.

Given that Bates White, Quantum, and PA Consulfegvices were currently
contracted to conduct studies for the distributahe CNEE analyzed offers
proposed by Sigla (which was previously invited ByGSA to bid) and by the
Mercados Energéticos-Synex consulting consortitfm.

After analyzing their financial proposals and pssienal experience, the CNEE
Board of Directors chose Sigla to perform the taskhando> Sigla’s engineer,
Eduardo Redolfi, with 39 years of experience initaAmerica’s electricity
sector, would conduct the tariff stud®8The consultant Sigla had performed or
provided advisory services for over 30 studies atcudate VAD components
throughout the region between 1998 and 2007, thritya of which were
conducted under the model company apprdéactMoreover, Sigla had assisted
EEGSA during its 2003-2008 tariff review. With resp to this engagement,

402

403

404
405
406

407

Among others Giacchinohad advised Iberdrola’s electricity companies, Gaellel Brasil and
Electropaz de Bolivia, in 2002 and 2004; Giacchiippendix CWS-4, Annex A, pgs. 7, 9, 16;
Ernst & Young, “Iberdrola, Auditing Report”, Febmya23, 2010,Exhibit R-109 pgs. 85-86;
berdrola, “Corporate: Group’s Websites, last vibitduly 1, 2010,Exhibit R-121, (listing
Electropaz, Coelba, and EEGSA among its six cotpagatities in Latin America).

CNEE Resolution 116-2007, July 27, 20B%hibit R-40.
Colom,Appendix RWS-1, para. 80.
CNEE Resolution 150-2007, October 26, 2xhibit R-46.

Sigla S.A. — Electrotek S.A, Technical Offer tarftipate in the Supervision of Load
Characterization Studies (EEC) and the ComponeitheoDistribution Value-Added (EVAD),
October 15, 2007&xhibit R-45, pgs. 246 and 257-258.

Ibid., pgs. 81-85.
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EEGSA stated that it was “satisfied with the wor&rfprmed” by Sigla, as
expressed in a 2005 letter to Sigla from Miguell€ja)] EEGSA’s then Planning,

Control and Regulations Manager (TGH'’s witnessia Arbitration)408

Similarly, the CNEE received advisory services fréiejandro Arnau and, to a
lesser degree, Jean Riubrugent, of Mercados Emmrggétooth of whom had
provided advice regarding the Terms of Referenbes& consultants assisted the
CNEE by analyzing various sections of the Batestevtariff study, as well as
Sigla’s study. The CNEE thereby ensured that it ta technical resources
necessary to avoid repeating its experience duhe@003-2008 tariff review, in
which the lack of outside technical advice limitéd ability to review the

distributor’s study. As explained by Mr. Colom:

It was important for us to have an outside team in
addition to Sigla in order to ensure the qualityoof
supervision over the independent studies conduayed
Sigla and Bates Whit¥?

As previously explained, the hiring of an externahsultant at the start of the
tariff review was provided for in the LGE, and waescessary for the CNEE to
adequately supervise EEGSA’s study. Such a hiriag mot, as TGH and its legal
expert argue, “unlawful,” as it remained unknownetiter the EEGSA report
would comply with legal requiremem®¥ Had the CNEE waited until the end of
the tariff review to conduct its own study, it iear that (i) the CNEE would not
be able to supervise EEGSA’s study; and (ii) theEENvould not have sufficient

time to complete a parallel study in the event 8BBGSA’s study was deemed

Ibid., pgs. 46-47, (attaching letter from Miguel FrancisCalleja, Manager of Planning and
Control, to Luis Sbertoli, President of Sigla, Ao 13, 2005).

323.
324.
unacceptable.
408
409 Colom,Appendix RWS-1, para. 83.
410

Claimant’'s Memorial, para. 111; Alegri@ppendix CER-1, para 69.
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325.

326.

327.

6. The study Bates White prepared for EEGSA

In its Memorial, TGH repeatedly alleges that theEENdid not cooperate with
EEGSA or EEGSA’s consultant during the tariff ravi€l Such arguments are
false. It was EEGSA that failed to submit requestefdrmation, asked for
repeated extensions on the submission of its s&g@ts (which were granted),
systematically refused to implement the directieesitained in the Terms of

Reference, and refused to present information iawatitable format.

a. The stage reports

In accordance with the Terms of Reference, BatesteMias to submit nine
preliminary stage reports before presenting its mete tariff study#2 As
established in LGE Article 75, this process wouldva the CNEE to supervise
the progress of the study, as well as promptlyemrany departures from the
Terms of Reference that it encountefédThis mechanism was designed to
improve the predictability and speed of the taréiview.#14 With this same
purpose in mind, the CNEE held a meeting with EEGBBGSA’s consultant,
and Sigla to discuss matters relating to the tatifiily on November 21, 2007,
several weeks before the due date for the Staggpdrtt1s

In view of the complexity of the process, the CNgfanted EEGSA all of the

extensions required to submit six of the nine stagerts!1é Despite the CNEE’s

411
412

413

414
415

416

Claimant’s Memorial, section II.F.3.

Terms of Referencéor the Performance of the Value-Added DistributiStudy for Empresa
Eléctrica de Guatemala, S.A., CNREesolution124-2007 January2008,Exhibit R-53, art.1.4.

Colom, Appendix RWS-1, paras. 41 and 84. It should be noted that EEG@#Aematically
opposed the submission of phase reports and idsib only one final study be submitted.
However, the phase reports were preserved in tia¢ Tierms of Reference, given that it was vital
for the CNEE to analyze the phase tariff studiesannongoing basis so as to conduct a more
efficient review.

Ibid, para. 41.

As Colom has indicated and contrary to TGH’s dgses (Claimant’s Memorial, para. 112), it is
not true that EEGSA had not received a respongs firoposal at said meeting. To the contrary,
intense discussion on that very issue took plinié., para. 85.

Ibid., para. 86 (see table).
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328.

cooperative attitude, EEGSA refused, from the startsubmit the information
required of it*17 The submission of documentation prior to the daelpvof the
stage reports was established in the Terms of Befet18 This prior submission
of documentation was essential not only for the ENEanalysis of the

distributor’s study, but also to allow Sigla to paee its parallel study.

EEGSA'’s uncooperative attitude is easily illustdaie a letter written by EEGSA,
dated September, 17, 2007, in response to the C\teguest for information:

In response to your official letter CNEE-14425-2007
DMT-Notas-424, attached, | send you the Geo-
referential Information and the information abobe t
Distribution Network of EEGSA [...]

LV lines length. Not availablg...]

Average length between posts urbanot.available
Average length between posts rural ... not available
Number of posts urban LV not available

Number of posts rural LV.not availablg...]
Average length operable urban sectiamot.available
Average length operable rural sectionot available
Average length between urban postsot.available
Average length between rural postsot available
Number of urban postsnot available

Number of rural posts not available

Number of junctions per kmnot available

Number of connected customersat available
Average length LV feeder not available

Number of terminals.not available

Number of junctions.not available...]

417

418

The CNEE requested that EEGSA send informatian Would constitute theput on which it
could perform the Tariff Study, however, EEGSA iggab such requests and either did not deliver,
only partially delivered, or delivered the infornmat in an unseasonable manner. In his witness
statement, Colom explains these failures in det&ke, e.g., Letters from CNEE to EEGSA,
Exhibits R-41, R-43, R-47, R-48, R-4%0or more examples and details gg@pendix R-III .

Addendum to the Terms of Reference for the Pevémice of the Distribution Value-Added Study
for Empresa Eléctrica de Guatemala, S.A., CNEE R&sa 124-2007, October 11, 2007,
Exhibit R-44 (“1.6.5.[...] The Distributor_shall deliver to CNEE, prioo ach stage reporthe
base information that it passes on to the condultarthe preparation of each phase of the study,
on the date on which same is transferred to thesutamt”) (Bold emphasis in original,
underlined emphasis added).
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High-voltage injection point Not availal§é

Despite the difficulties relating to this exchangé information, EEGSA
eventually delivered the stage reports to the CNkEestablished in the Terms of
Reference, the CNEE, together with its consultardgiewed EEGSA’s stage
reports and made comments thereto. Contrary to Wi@iH claims in its

Claimant’'s Memorial, these comments were duly readpas explained in each

b. The Bates White tariff study of March 31, 2008

Once the CNEE made comments on the stage repowtssiup to the EEGSA
expert to “implement” the correctiof?$ and deliver its final study. However, the
EEGSA'’s supposedly “final” study of March 31, 2088 not contain a majority
of the corrections as requested by the CNEE (haftein the “March 31

The VNR (capital base) resulting from the March 2208 study was US$1.695
billion.423 This value was almost three times greater tharU®$583.68 million

calculated in 2003 by the same consultant, Mr. &ism, and it implied an
increase in VAD of 245 percent when compared whth 2007 study?4 This

increase in VAD thus represented an increase obstiitihree timesn terms of

Letter from Carlos Fernando Rodas to Carlos ColackfBrd (GAC-P&N-C-338-2007),
September 17, 200Exhibit R-42 (Emphasis added).

Letter from Carlos Colom Bickford to Luis Matéh@se B), February 8, 2008xhibit R-56;
Letter from Carlos Colom Bickford to Luis Maté (ReaA), February 12, 200&xhibit C-161;
Letter from Carlos Colom Bickford to Luis Maté (RkaC), March 14, 200&xhibit C-169;
Letter from Carlos Colom Bickford to Luis Maté (BkaD), March 14, 200&xhibit C-170;
Letter from Carlos Colom Bickford to Luis Maté (ReaE), March 25, 200&xhibit C-176;
Letter from Carlos Colom Bickford to Luis Maté (RleaF), March 25, 200&xhibit C-175.

329.
one of the letters sent to EEG3A.
330.
study”) 422
331.
419
420
421 RLGE,Exhibit R-36, art 98.
422 Colom,Appendix RWS-1, paras. 96-100.
423 Ibid, Appendix RWS-1, para. 96.
424

L Giacchino, National Economic Research Assosjatehase C Report: Expansion process and
Calculation of Capital Component,” June 17, 2008jiged July 17, 2003, submitted July 30,
2003,Exhibit R-28, pgs. 1 and 10.
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332.

distribution charges to consumers. It was cleat, tiva order to justify to

consumers an increase of such magnitude, the CE&ed to have all elements
of support. This was especially true when, as wated by the then consultants
Mercados Energéticos, these values were highlyajisptionate when compared

to other companies with similar characteristics:

As can be observed, the differences are importaer e
comparing with Luz del Sur which is the companyt tha
distributes electricity in the south of Lima. Inseaof
CAESS and DELSUR, they are indeed smaller
companies than EEGSA, however the existing
differences in VNR [New replacement value] areha t
magnitude of 10 times, while the physical inforroati
does not show said different®

Nonetheless, the information submitted by Batest#vhias not auditable, as it
did not provide sufficient technical and documepntsupport for an appropriate
and objective review of the basis of the tariffdl this was despite the clear
instructions provided in the Terms of Reference #tredcomments made by the
CNEE on the stage report¥ The model company that serves to determine
tariffs is constructed on Excel computer models.otder for a third party to
confirm the results of the model, there must beeahility. In other words, it
must be possible to follow the calculations stegstgp. For this to occur, the
model’s cells must be linked and there cannot keestgd” values. Instead, these
values must be derived from formulas that allow thelitor to repeat such
calculations and conduct a sensitivity analy3dis’The model submitted on March
31 did not permit replication of calculations, rersensitivity analysis, which

violated Terms of Reference sections 1.5(3) and!1.6

425

426
427

Mercados Energéticos, “Comments to eGAS Netwqukidizing Study,” January 200&xhibit
R-52, pg. 6 (Emphasis added).

CNEE Resolution 63-2008, April 11, 20@xhibit R-63, pgs. 2-3.

See DamonteAppendix RER-2. These comments were sent to EEGSA again throlgBEC
Resolution 63-2008, April 11, 200Bxhibit R-63, pgs. 2-3.
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333.

334.

335.

Furthermore, according to the Terms of ReferendeG&A had to justify the
efficiency of costs incorporated into its modelpyding at least two national
comparable examples and one international onelstt had to organize such
information into a systematized database that wa@llloww for easy review?8
Additionally, the consultant was to present a comafpee analysis to other
similarly-sized companiesbénchmarking study validating the efficiency of
costs in comparison to these other compattfePespite the CNEE’s comment
regarding TGH'’s failure to justify costs in the ggareports, the March 31 study

was similarly presented without providing the reqdijustifications30

In analyzing the study, the CNEE verified that &santial increase in the VNR
was due in large part to the use of constructidtsuhat were not optimal, both in
terms of quality and quantity!l A detailed analysis of these matters is presented

in paragraphs 402-410 below.

Facing these deficiencies, the March 31 tariff gtughs again commented on by
the CNEE (with the advice of its consultants) amatldred inadmissible, as it
failed to conform to the Terms of Refereriée.

428

429

430
431
432

Terms of Reference for the Performance of the &4aldded Distribution Study for Empresa
Eléctrica de Guatemala, S.A., CNEE Resolution 1@@d72January2008, Exhibit R-53, arts.
3.2-3.3.8.

Ibid., art. 7.5.3.1. The same establish that:

A model company structure should be designed whlasge

functional divisions correspond to those necesdaryachieve a
maximum level of efficiency, as set out in sectif.2. To this end,
their costs should be validated through a comparatnalysis with
other companies of a similar magnitude acting ineguivalent
manner to that of the Distributor, using recenbinfation obtained
from recognized institutions or agencies of prestig

(Emphasis added).
CNEE Resolution 63-2008, April 11, 20@hibit R-63, pg. 6.
Ibid., Exhibit R-63, pgs. 8-9; Damont&ppendix RER-2, para 6.

CNEE Resolution 63-2008, April 11, 20@xhibit R-63, pg. 2. We note that TGH objects to
the speed with which CNEE's comments were prepdirednly 10 days despite having two
months). Claimant’s Memorial, para 119. Importanthe CNEE, having worked intensely on the
phase reports, had previously analyzed the BategeWhport in detail, which allowed it to
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C. EEGSA tried to secure new tariffs outside the regtdry
framework in disregard of its tariff study, which as
considered unreliable.

336. Shortly after the CNEE submitted its comments soNtarch 31 study, it received
a call from the secretary of the General ManagdfEBGESA requesting a meeting
between the CNEE'’s Directors and the Presidenttsb&A’s Board of Directors
(also President of Iberdrola for Latin America), .M&onzalo Pérez, who was
based in Mexico. As explained by Mr. Colom, althoug was usual to hold
meetings with EEGSA executives, this meeting watewiorthy given that Mr.
Perez had not been involved in the EEGSA tariffie®vprocess until that
moment, and also because EEGSA did not providasorefor the meetings3

337. During this meeting, which took place on April 22008, Mr. Pérez issued a
presentation wherein he explained that Mr. Giaazkinariff proposal for the
upcoming May 5th tariff study would yield arari_estimated compensation
increase of 100434” In this context, Mr. Pérez’'s presentation conggina
“propuesta” to be applied by “disregarding the gtuthat would reduce the
increase from 100 percent to 10 percé#t This increase could also be
implemented, according to Mr. Pérez, without amease in tariffg36

Consequently, theDistributor would collect from
users (2007) almost the same (USD3,000), but would
obtain a 10% increase in the revenues from its
investment as it has already finished collecting th
portion of the tariff it receives to compensate for
generation costs (a 10% increase with respect @¢o th
100% increase proposed by the consultant).
USD175,000 compared to USD160,000 (2007).
reformulate its comments on the uncorrected pdmts short time. Moreover, EEGSA failed to
include almost all of CNEE’s comments and thereftre work required was minimal.

433 Colom,Appendix RWS-1, para 101.

434 Presentation on Tariff Study Income RequiremeBtehibit R-65, pg. 8 (Bold emphasis in
original, underlined emphasis added).

435 |pid, Exhibit R-65, pgs. 12-13; ColomAppendix RWS-1, para. 102.

436

Presentation on Tariff Study Income Requiremefysil 22, 2008 Exhibit R-65, pg. 12.
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[..]

THE DISTRIBUTOR WOULD OFFER SUCH
PROPOSAL TO THE CNEE AS A REDUCTION
TO THE PROPOSAL MADE BY THE
CONSULTANT AND IN DISREGARD OF THE
STUDY.

Given that it is impossible to adapt the study epte
by-concept in order to obtain this level of incomleile
complying with the Lawt3”

In other words, while its March 31 study requested/AD increase of 245
percent in comparison to 2007, EEGSA was now céntéh an increase of only

10 percent and agrred to “disregard the studye@uction of US$326 million per

In its Memorial, TGH affirms that Mr. Pérez’'s praab originated at a lunch
during which Mr. Moller asked Luis Maté, General Mager of EEGSA, whether
EEGSA would accept a VAD increase of 5 percent other present one.
According to Mr. Maté, based on that proposal, EBG$¢repared a
counterproposal including an increase in VAD withan increase in tariffé9 As

explained by Mr. Moller, this is simply falgé? Although he had lunch with Mr.
Maté on several occasions (always at the invitabbrMr. Maté), Mr. Moller

never made this alleged proposal. Such a proposaildvimply not only a
violation of the LGE, but would also frustrate tinéernal efforts by him and his
colleagues to ensure adequate technical supporthtortariff review process
(among them, the modernization and expansion of Thaff Division).441

Furthermore, had such a proposal existed, it whalte been discussed internally

Ibid., pgs. 12-13 (Bold emphasis in original, underlieetphasis added).

Claimant’s Memorial, paras. 120-121; Maapendix CWS-6, para. 21.

338.
year)438
339.
437
438 Colom,Appendix RWS-1, para. 103.
439
440 Moller, Appendix RWS-2, para. 37.
441

Ibid., para. 38.
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340.

341.

342.

at EEGSA, TGH, or Iberdrola prior to its implemeiga. TGH has not provided

any evidence of its allegations.

Nor does TGH explain why this proposal was madpdrson, during a meeting
with no pre-established agenda, no introductoryotow-up email, through a
single document without letterhead, and without amgntion of the actual names
of the individuals or companies involved (referringly to “Distributor” and
“Consultant”). TGH’s claim that this document waslidered in electronic
format42is not only false (note that TGH failed to provieddence in support of
this claim), but TGH submitted the same versiothef document that Guatemala
submitted in the Iberdrola arbitratiéf?

It is worth wondering how Mr. Pérez could justifych a gratuitous waiver of a
large portion of its income to TGH, if the valudiesmted by its consultant truly

reflected a technically fair and efficient valuetioé VAD.

The answer is clear. As explained by Mr. Colom, Rérez stated that the Bates
White report was “good for nothing® In fact, the presentation submitted by
TGH is the same version that remained in the CNHEissession (and that
Guatemala presented in the Iberdrola arbitratiaich contains a handwritten

note by Mr. Colom, in which he records Mr. Péretaements:

442

443

444

Claimant’s Memorial, para. 121 (“At the end oétmeeting, the CNEE's directors said that they
would analyze the presentation, which EEGSA pravinteelectronic format.”). In support of this
statement, TGH quotes the statement by Maté (p28® who however did not state the
foregoing.: “At the end of the meeting, the CNEEdRiors thanked us and said they would
analyze the presentation and would send us a resgorour proposal.” Maté&ppendix CWS-6,
para. 23; ColomAppendix RWS-1, paras. 102-103.

TGH'’s objectionable attitude is also evidencedhe fact that, contrary to what has occurred in
this arbitration, neither Mr. Maté nor Mr. Callgjeferred to this irregular situation in their first
declarations as Iberdrola’s witnesses. Once Guatershared these facts and submitted the
proposal received from Mr. Pérez in that arbitmatithese witnesses referred to the irregular offer
by Mr. Pérez. lberdrola Energia, S.A. v. the Republic of Guatem@dCSID Case No.
ARB/09/05), Witness Statements of Luis Mate, Octolhd, 2009 and September 23, 2010,
Exhibit R-149; Iberdrola Energia, S.A. v. the Republic of Guatem@dCSID Case No.
ARB/09/05), Witness Statements of Miguel Franci§alleja, October 14, 2009 and September
25, 2010 Exhibit R-150.

Colom,Appendix RWS-1, para 103.
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343.

344.

EEGSA: (the study prepared by the EEGSA's
consultant was uselessy.

Mr. Pérez’s visit can only be interpreted in oneywéhe offer to reduce the VAD

tariff was not an act of charity by Iberdrola, mather demonstrated that the
values advanced by the Consortium’s consultant were real, and instead

functioned as a tool for negotiating the tatfffThe CNEE’s Directors were thus
placed in a very inappropriate situation, giventtti@®e proposal for a tariff

negotiation or “a negotiated settlement” was o@ifitheir authority and outside
of the LGE provisions. For this reason, the propesss ignored and not given
further consideratiof’

d. The May 5 tariff study

On May 5, 2008, Bates White, through Leonardo Giamg submitted its reply to
the comments on the March 31 study (hereinafter‘lth@y 5 Study”)#4€ That
study reflected only 40 of the 125 corrections oedeby the CNEE through its
comments. Among the corrections not implementedewenodels remained
inauditable, the justification of efficient pricdailed to contain national and
international comparables, benchmarking, or a systieed database, and the

construction units continued to be non-optirtal.

445

446

447
448

449

See handwritten note on Presentation on Tariffdptincome Requirements, April 22, 2008
Exhibit R-65, pg. 8; Colom,Appendix RWS-1, para 103. This document is the copy of the
presentation that remained with CNEE, and which prasented by Guatemala in the arbitration
commenced by Iberdrola. Guatemala understandsatbapy of this document was submitted by
Iberdrola to TGH in the context of an agreemergxochange information, an agreement that TGH
has refused to submit to Guatemala in this arlwinat

Guatemala notes that in the arbitration commeibgedberdrola, Mr. Pérez was not presented as a
witness in this arbitration (nor were reasons gif@mnot presenting him), despite the fact that he
continued to work for Iberdrola. TGH preferred toaonel its responses to this incident though
two other witnesses, also employees of Iberdrokesdvs. Maté and Calleja.

Colom,Appendix RWS-1, para 104.

Letter from Leonardo Giacchino to Mr. Carlos Gul8ickford and Mr. Miguel Francisco Calleja,
May 5, 2008Exhibit R-68 Colom, Appendix RWS-1, para. 105.

See section IlI.F.9 below.
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345.

346.

347.

Bates White justified its failure to correct 85 tfe 125 comments with an
inaccurate interpretation of Articles 1.5 and 1of@he Terms of Referendé? As

previously explained (para. 311 above), the Term&feference required the
consultant to “have independence of judgment” @etil.5). However, such
independence was with respect to the distributdrraot, as Bates White claimed,
with respect to the Terms of Reference. The TerfrReaference are the action
plan for the distributor and its consultant; unttex Bates White interpretation of
this article, there would be no reason for the TeohReference to exist. The

following extract evidences the consultant’s positwith regard to this standard:

This consultant followed the guidelines includedhe

[Terms of Reference] but used its own independent

criteria when certain language in the [Terms of

Reference] showed deviations from Guatemalan yealit

errors or omissions, lack of consistency with pdecd

from the CNEE itself and deviations from the best

international regulatory practices. [...] In such ess

this consultant applied their own independent Gate

order to justify the submitted solutions [42]
Furthermore, Bates White made repeated use ofl&rtid0 which, as previously
explained, allows a consultant to include certaiariations” in the methodology,
provided these are justified and agreed to by tNEE itself. The use of these
articles was only permitted in exceptional casesesithe distributor previously
had the opportunity to challenge the Terms of Refee (as EEGSA had in this
case). Furthermore, Article 1.10 establishes thlaclanges to the Terms of
Reference require consent from the CNEE, the omntiyyeauthorized by the LGE

to establish and modify the methodold§y.

This interpretation is also the only one consisteith RLGE Article 98, which

establishes that a consultant must “implement threections” required by the

450

451

452

Colom,Appendix RWS-1, para. 108.

Letter from Leonardo Giacchino to Engineer Carfeslom Bickford and Miguel Francisco
Calleja, May 5, 200&xhibit R-68, pgs.1-2.

Colom,Appendix RWS-1, para. 109.
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regulator. An interpretation of the Terms of Refme that allows a consultant to
unilaterally depart from them is illegal, becausasi contrary to the CNEE’s
function to define the methodology for calculatihg tariff, which is exclusively
assigned to the CNEE by the LGE. Despite this, 8ahite invoked these
articles during its tariff review in order to dep&nom the methodology a total of
423 times?>3 1t even invoked the articles in order to justify failure to present
information in an auditable format. It is clearttBach abuse neutralized the basic
purpose of the Terms of Reference to be applied.

The incorporation of only 40 of the CNEE's 125 coemts into the May 5 study
resulted in a VNR reduction of 23 percent (equinbléo US$395 million)
compared to that of March 3% Such a reduction speaks volumes as to the
validity of the figures in the first tariff study.GH tries to justify such reduction
by pointing to its exclusion of underground netwso(kiuch more expensive than
aerial networks, they are also nonexistent in EEG@&tual present netwac¥ik)
allegedly included in the first study by agreemeith the CNEE$56 Not only did
such agreement not exist, as shown by TGH’s lackvmfence, but it could never

have existed because the LGE expressly prohibésgaig for underground lines

The new value was still far greater than the ormpased by Mr. Pérez during his
earlier visit to the CNEE. In a few days, the VAfiease was not of 100 percent
compared to 2007, as Mr. Pérez “threatened,” thieral84 percerfeé |t is thus
clear that the CNEE’s rejection of EEGSA’s propdsad an inflammatory effect.

Extracts from the Phase Reports wherein BategaAtmokes Articles 1.5 and 1.10 of the Terms

Claimant’'s Memorial, para. 122; Giacchidgpendix CWS-4, para. 30.

348.
in the tariff457
349.
453
of ReferenceAppendix Il .
454 Claimant’'s Memorial, para. 122.
455 See below, Section 111.F.9.d(i).
456
457

458

LGE, Exhibit R-8, art. 52.
Colom,Appendix RWS-1, para. 105.
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350.

351.

352.

Faced with this situation, it was evident that @¢EE could not accept the Bates
White tariff study.

7. The procedure before the Expert Commission
a. The calling of the Expert Commission

On May 15, 2008, in light of the rejection of Batéhite’s tariff study for its
failure to conform to the Terms of Reference, thBIEE called for the
establishment of the Expert Commission via Resmiu®6-2008, to which its
discrepancies with EEGSA would be referred, asbésteed under LGE Article
7549 The role of the Expert Commission, as clearlyfeeth in the text of the
Resolution, was limited to determining whether Tieems of Reference had been

properly applied in the distributor’s study:

[V]erifying the correct application of the Terms of
Reference (TdR) of the Distribution Value Added
Study approved by the National Electric Energy
Commissiortto

The LGE at that time did not require that the papointed members of the
Expert Commission be independent or impartial. €fwee, EEGSA immediately
informed the CNEE that Mr. Leonardo Giacchino hilysauthor of the tariff

study under review, would be its representativéhenExpert Commissioft! The

459

460
461

CNEE Resolution 96-2008, May 15, 20@xhibit R-71. EEGSA, and now TGH, complained to
the CNEE in this letter, indicating that Resoluti@®-2008, which had ordered the formation of
the Expert Commission, had included “additionalctipancies” that the distributor had not
previously been able to study. This is not trueil@/fome of the titles of the discrepancies named
in Resolution 96-2008 had changed, nearly all ef discrepancies were already the subject of
previous communications from the CNEE. See e.NEE Resolution 63-2008, April 11, 2008
Exhibit R-63; Letter from Letter from Carlos Colom Bickford tais Maté (Phase C), March 14,
2008, Exhibit C-169, pgs. 3-8. New issues arose involving a few miutiscrepancies due to the
CNEE's repeated revision of a the highly flaweddgtururther, what TGH fails to say (which its
witness Mr. Calleja does indeed recognize) is thatparties agreed that the Expert Commission
would consider both the discrepancies indicatetheyCNEE in Resolution 96-2008 and the May
23 response from Bates White. Therefore, evereifetihad been a legitimate complaint regarding
the discrepancies identified by the CNEE to be stibthto the Expert Commission (which there
was not), it likewise would not have caused EEG8h damage.

CNEE Resolution 96-2008, May 15, 20@8&hibit R-71, pg. 3.
Colom,Appendix RWS-1, para. 116.
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353.

354.

CNEE, for its part, appointed Jean Riubrugent whd hadvised it in specific
matters of the analysis prepared by Sigla, as pusly explained*s2 Such
appointments (especially that of EEGSA, whose apipeihad prepared the study
that was the subject of the discrepancies), demetest that no one considered

that this Commission was to be independent or itrgdar

b. Modification of Article 98 Bis

Once both parties appointed their respective reptasves to the Expert
Commission, the parties were to agree on the appeint of the third expert, who
would preside over the Expert Commission. In tffiest exchanges, however, the
parties were unable to agree on the third membenioGsly, despite the need to
include engineering and economics experts fromeleetricity sector, EEGSA
proposed Roberto Aguirre Luzi and Arif Hyder Aliyda attorneys specializing in
international investment arbitration practicingtie United States with the firms
King & Spalding and Crowell & Moring, respectivelyho clearly did not have
the knowledge or experience required to study tieahmliscrepancies related to
the VAD calculations submitted to the Expert Consius. More striking still,
Crowell & Moring was one of Bates White’s largebents463 The CNEE did not
accept these candidates. EEGSA also proposed M. Llais Aburto Avila and
Carlos Herrera Descalzi, but the CNEE also did cootsider them sufficiently
specialized in the subject. The CNEE, for its parbposed engineers specializing
in the electricity sector, including Carmenza ChaliRafael Moscote, Alejandro
Sruoga and José Miranda Abdo. EEGSA, however,tegjdbese candidatés:

Faced with this situation, the CNEE board becamecemed as it became
apparent that, due to a lacuna in the RLGE, thequare would be blocked

indefinitely if the parties were unable to agreetio@ third member of the Expert

462
463

464

Ibid., para. 117.

Matthew E. Raiff, a founder member of Bates Whiteersees various matters for the firm's most
important clients, including Crowell & Moring LLRRrofile of Matthew E. Raiff, PhD, Partner of
Bates White, http://www.bateswhite.com/professiendip?PeoplelD=54£xhibit R-156.

Colom,Appendix RWS-1, para. 118.
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Commissionts> To avoid this situatiorthe CNEE proposed the incorporation of
RLGE Atrticle 98 bis to allow the tariff review taggress and establish tariffs on
time 266 Under this reform, the parties were to agree dhira expert within a
period of three days, after which time the MEM wbabpoint that expert from

among the candidates proposed by both parties.

In face of EEGSA’s rejection of the solution offdyghe CNEE agreed not to
apply Article 98 bis to the review in progress (8&&H acknowledges}s’
Fortunately, a few days later, the parties sucaaednlocking this process by

agreeing on the third member, nominating Mr. Cammstos, of Argentine

All in all, the raft of issues raised by TGH in @aimant’s Memorial regarding
Article 98 bis, which caused it no harm, is growsdl and seeks to confuse the
Tribunal. As Mr. Colom explains, contrary to TGHalegations'®9 behind this
modification there were only practical motives atwhcern on the part of the
CNEE to implement the new tariff schedule withire tkegal timeframe, a

schedule that was running the risk of remainindlexstaas a result of the

In any case, our intention in requesting the RGLE
reform was not to prejudice EEGSA, but rather to
devise a practical solution to advance the proadss

According to this amendment, for the third membkthe Expert Commission to be nominated,
both the CNEE and the distributor must propose ethcandidates, who must meet certain
requirements, including: being electric power splistis of recognized reputation, without any
associations with entities or companies in thetgtgty sector in Guatemala within the previous
five years. If, after three days from the date thatcandidates were presented, the parties do not
agree on one of them, it falls to the MEM to selbet third member from among those proposed
by the parties. This measure guarantees a cerégjred of collaboration and cooperation in the
process and would avoid any maneuvers that coaltlthe procedure, while also guaranteeing
that the candidates are independent and meet thamomh requirements for suitability and
experience to carry out the tasks with which theycharged.

Claimant’'s Memorial, para. 135; Colo#ppendix RWS-1, para. 121.

355.
nationality468
356.
regulatory gap:
465 Ibid., para. 119.
466
467
468 Colom,Appendix RWS-1, para. 121.
469

Claimant’'s Memorial, paras. 133-135.
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appointing the third member to the Expert
Commissiort’o

It is worth nothing that, at the time the partiegjuired about his interest in
joining the Expert Commission, Mr. Carlos Bastasctiised that EEGSA was his
client, having worked for that company in connectiaith the Guatemalan
wholesale electricity market in the paSt It is clear that, under such
circumstances, the CNEE would never have agreddst@ppointment with an

understanding that the pronouncement of the Ex@emnmission could be

C. The CNEE could not accept (and did not accept) Ru2
because it violated the exclusive authority asggnt by the

In tandem with the discussions between CNEE and $Gepresentatives
regarding its third member, the parties discusdesl gossibility of adopting
operating rules to structure the work of the Exg@tnmission. The original idea
was to issue a regulation in accordance with LGEckr 77472 Not only did the

LGE and RLGE fail to establish a mechanism to er¢la¢ Expert Commission, it
also lacked instructions on how the Expert Comraissvas to carry out its work.
Furthermore, it was the first time in the historfytioe CNEE that this body was

created and, therefore, there were no precedegisde its operation.

In its Claimant’'s Memorial, TGH states that thetgar reached an agreement on
these rules and, in particular, on the so-calledléRL2.%73 This rule stipulated
that, once the Expert Commission issued its prooeonent, the distributor’s
consultant would adjust the tariff study to incaigte the pronouncement, and the

Expert Commission itself would review the adjusttnelo confirm the

Statement of Witness Carlos Bastos, Septembe2®1, (hereinafteBasto3, Appendix CWS-1,

357.

binding.

LGE

358.
3509.
470 Colom,Appendix RWS-1, para. 120.
471

para. 10.
412 Colom,Appendix RWS-1, para. 123.
473

Claimant’'s Memorial, para. 137.
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pronouncement was correctly incorporated. It muestniade clear that TGH’s

assertions regarding the CNEE’s supposed acceptdrigale 12 are absolutely

false Although the parties agreed in principle on mafsthe operating rules, it
was precisely the disagreement on Rule 12 thatepted the parties from
formalizing any final agreement on those rules.eXplained below, the primary
reason for the CNEE’s objection to Rule 12 was thaffected essential powers
of the CNEE and breached the procedure establishede LGE and RLGE,

which did not provide for any additional actionduty on the part of the Expert

Commission after issuing its pronouncement on therepancies.

(i) The exchange of drafts between the CNEE and EEGSA
regarding the operating rules

TGH conveniently fails to mention that the procéssagree on operating rules
started on May 14, 2008, when the CNEE sent EEGI8A initial proposed
regulations for the Expert Commission containingatficles that would govern
the creation and operation of this bd@yThese regulations, if adopted via due
formalities, would be permanent in nature, mearivey would apply to all future
procedures of this type. These regulations onlygasd the Expert Commission
the duty to pronounce itselé¢ pronunciarfon discrepancié% and two of its

E-mail from Melvin Quijivix to Miguel Franciscodlleja, attaching the Proposed Operating Rules
for the Operation of the Expert Commission, May 2808, Exhibit R-70. Articles 1 and 17

Article 1. Nature and functions. The Expert Commission is a body
created in the Articles 75 and 77 of the GeneraV bé Electricity and

the Article 98 of Regulations of the Law, with litedl competence,
formed by three professional experts whose functsoto pronounce
itself, by non-binding report®n those discrepancies that may arise due
to the revision of the Five-Year Tariff Studies.

Article 17. The reports of the Expert Commission are not bigdiall
those participating in the respective procedure mmdype of action,
judicial or administrative, ordinary or extraordigawill proceed in its

(Bold emphasis in original, underlined emphasiseaid

360.
474
stipulated:
respect [...].
475

Ibid, Article 12; see Transcript of the final hearing ICSID Case No. ARB/09/5 (excerpts),
Exhibit R-140, Tr., Day Three, Colom, 769:9-22

We sent to Empresa Eléctrica an initial versionhwitie proposal of
regulations for the operation of the Expert Cominiss It was a
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articles (the first and last) explained the nondbig nature of the Expert

Commission’s opinior?6

361. EEGSA opposed the proposed regulations and suggesfeeeing on certain
specific rules for the 2008 review instead of gaheegulations. The CNEE
agreed to this and, in a meeting at the CNEE on I&y2008, Mr. Calleja of
EEGSA submitted a printed proposal containing lggssted rules for the future
Expert CommissioA’’

362. This first version of the rules circulated by EEG&#entioned that the Expert
Commission would issue a “RulingSgntencipand that it would be in charge of
the “resolution of disputes?’® The CNEE rejected this proposal because it
contradicted the LGE and the RGLE, which provideatththe Expert
Commission’s task is to pronounce itselé [pronunciarfon the discrepancies as

it is not a tribunal or organ that resolves disputEEGSA agreed to remove this

language from its proposaind the wording never appeared again in successive

communications circulated among the partés.

proposal of regulations. It was the first versidvatt was circulated
because the law did not contemplate any form inclvithe procedure
had to be for this commission to operate.

The law in fact was very clear; it is always betgacthat the function
of the Expert Commission is that of pronouncingelftson
discrepancies. And for that reason we sent arairdtiaft and this draft
is quite clear in two of its articles where it sdlyat the commission is
nonbinding, the ruling of the Expert Commissiomat binding..

476 Therefore, TGH's criticism in its Memorial of theNEE, in which it accuses Mr. Colom of
wanting to undermine “the Commission’s authoritydr fhaving responded to the media
interrogation regarding the interpretation that tBBIEE gave to the duties of the Expert
Commission is false and unjust. Claimant's Memorjzras. 151-154. Engineer Colom was
simply expressing the interpretation that the bougde of its duties according to the current
regulatory framework. This is the same interpretatiis it important to note, that the highest
judicial authority of Guatemala, the Constitutior@burt, would have in studying this specific
point of the regulatory framework, as explained&éttion 1V.B.5.

ari Proposed Rules for the Expert Commission, May 2088, Exhibit R-73; Colom, Appendix
RWS-1, para. 125.

478 Proposed Rules for the Expert Commission, May2D®8, Exhibit R-R-73, rules 8, 12 and 13;
Colom,Appendix RWS-1, para. 126.

479 E-mail from Melvin Quijivix to Miguel Francisco&lleja, attaching the Operating Rules Proposed
for the Operation of the Expert Commission, May 2208, Exhibit R-74; E-mail from Melvin
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363.

364.

365.

Further, this proposal was the first to include tvvauld later be identified as
Rule 12. This rule stipulated that, once the Exg@ommission issued its
pronouncement, Bates White would correct the tasifidy accordingly and
resubmit the study for the Expert Commission toevand confirm whether said
corrected study faithfully reflected the elementstite pronouncemerf€® As

TGH acknowledges in its Claimant's Memorial, thertigs did not reach an

agreement on this poifd!

As indicated above, the primary reason for the CNBBjection was that neither
the LGE nor the RLGE established an additional foiehe Expert Commission
after its pronouncement on the discrepancies. [bwvahe Expert Commission to
review the study, supposedly corrected by the iidior, to confirm whether it

was consistent with its pronouncement would havanneeversing the roles of
the CNEE and the Expert Commission. Only the CNEE the authority to

determine the admissibility of the tariff study aagdprove it82 This was also

impossible from a practical perspective, as the ex@ommission could not
approve a tariff study that it had not reviewedits entirety. As Mr. Bastos
confirmed when asked about this issue at the Hganfrthe Iberdrola case, the
Expert Commission only considered points of disagrent, but did not review

the tariff study in its entirety nor did it haveetineans to do s3

After the draft rules were delivered by Mr. Callga May 19, various meetings
were held with EEGSA at the CNEE to discuss thé eéxhe operating rules?

480
481

482

483

484

Quijivix to Luis Maté and Miguel Francisco Callejattaching the Proposed Operating Rules for
the Expert Commission, May 23, 20@xhibit R-75; E-mail from Melvin Quijivix to Luis Maté
and Miguel Francisco Calleja, May 28, 20@hibit R-77; Colom, Appendix RWS-1, para.
126.

Proposed Rules for the Expert Commisskoxhibit R-73, rule 14.
Claimant’'s Memorial, para. 129.

RLGE, Exhibit R-36, art. 98. (“[...] [L]a [CNEE] resolvera sobre la medencia o improcedencia
de los estudios efectuados por los consultores)...]"

Transcript of the final hearing in ICSID Case Md&RB/09/5 (excerpts)Exhibit 140, Tr., Day
Two, Bastos, 647:14-648:12.

Claimant’s Memorial, paras. 128-130, 132, 137.
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Mr. Melvin Quijivix, as meeting secretary, circugddt various drafts of operating
rules reflecting the status of the discussions betwthe parties after each
meeting. This included the drafts of May 21, 23 && 200885 The May 28

draft (sent by Mr. Quijivix to Mr. Calleja) was tha&st document regarding which

the parties attempted — unsuccessfully — to regcbeanent.

366. By reviewing the aforementioned drafts circulatexe clearly sees that there was
never a final agreement between the parties regarhie operating rules. The
May 28 draft and its earlier versions are typicacuments for a work in
progress’ all using a very similar format, reflecting dfig changes in the
discussions following each meeting. Moreover, the&xeno evidence of an
agreement in this respect. The following is a dedadescription of these drafts:

Document Date Subject heading | Text heading the list of
from the e-mail rules under discussion
E-mail from Engineer Melvin May 21, PROPOSED PROPOSED
Quijivix to Mr. Miguel Calleja, 2008 RULESFOR THE | OPERATING RULES
attaching a new version of the EXPERT FOR THE
rules under discussion (R-74) COMMISSION | OPERATION OF THE
EXPERT
COMMISSION
E-mail from Engineer Melvin May 23, EC RULES PROPOSED
Quijivix to Mr. Miguel Calleja, 2008 OPERATING RULES
attaching a new version of the FOR THE
rules under discussion (R-75) OPERATION OF THE
EXPERT
COMMISSION
485

E-mail from Melvin Quijivix to Miguel Franciscolleja, attaching the Operating Rules Proposed
for the Operation of the Expert Commission, May 2208, Exhibit R-74; E-mail from Melvin
Quijivix to Luis Maté and Miguel Francisco Callejattaching the Proposed Operating Rules for
the Expert Commission, May 23, 20@xhibit R-75; E-mail from Melvin Quijivix to Luis Maté
and Miguel Francisco Calleja, May 28, 20@hibit R-76 (this e-mail was later re-sent by M.
Calleja to G. Pérez).
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E-mail from Engineer Melvin May 28, PROPOSED PROPOSED
Quijivix to Mr. Miguel Calleja, 2008 OPERATING OPERATING RULES
attaching a new version of the RULESFOR THE | FOR THE
rules under discussion (R-76) EXPERT OPERATION OF THE
COMMISSION | EXPERT
COMMISSION

367.

368.

As the preceding table shows, all of the versiohthe rules circulated by Mr.
Quijivix indicated that they constituted a proposal of them, in fact, used the
word “PROPOSED in the text heading. Furthermore, the “Subject’tioe e-
mails of May 21 and 28 specifically included thesnh. The fact that in each of
these occasions Mr. Quijivix wrote “proposed” comfs that the rules were still
under discussion between the parties when the ks-mare written. The text
from the “subject” line in the e-mails reflectedyblt changes in each e-mail sent,
which shows that Mr. Quijivix had to retype the ttéx the subject heading and

did not simply “resend” or “respond” to a previceisnail.

Consequently, it is clear that Mr. Quijivix did neénd the May 28 e-mail as a

final agreemenbetween the parties as TGH alle@®dNot only was Mr. Quijivix

not authorized to sign any agreement in this reéfdraut it is implausible that he
would include the word “proposal” if the intentiaras, as TGH claims, for this e-
mail to be the culmination of an arduous processegfotiation over Rule 148
Moreover, Mr. Quijivix’'s e-mail does not containyamention of a supposed
agreement reached nor does it indicate that it lv@g a final or binding
document, which would be expected under such cistamces (also note that
EEGSA did not respond to this e-mail in these tgrihat is true, as we will
see, is that the parties continued with the proeedbefore the Expert

Commission without agreeing on Rule 12 as TGH ctaim

(i) Behind the CNEE'’s back, EEGSA sent the operatitesru
(including Rule 12) to the President of the Exg&rtnmission,

486
487
488

Claimant’'s Memorial, para. 137.
This task corresponds exclusively to the BoarDioéctors; LGE Exhibit R-8, art. 5.
Claimant’'s Memorial, paras. 129-130, 132, 137.
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369.

370.

falsely indicating that they had been agreed upibim tive
CNEE

Despite the lack of agreement between the padiesiune 2, 2008, Mr. Calleja
re-sent to the president of the Expert Commissidn, Bastos—behind the
CNEE’s back, without notifying it or cc-ing-the e-mail with the draft under
discussion that Mr. Quijivix had sent to EEGSA omayM28:48° To better

understand: EEGSA unilaterally communicated with Eresident of the Expert

Commission and sent him the operating rules (inop&ule 12), telling him that

these had been agreed upw@rhich was false. In his witness statement, Callej

makes an untruthful statement that, after sendimg-@ail to Mr. Bastos, he
“informed Mr. Quijivix that | had done s@% He does not offer any proof of this,
nor does he explain the manner in which such coitak place. It is notable that
Mr. Calleja never mentioned this supposed commuoicavith Mr. Quijivix in
his witness statement in the Iberdrola case. Thétyes that the CNEE only
learned of the existence of this unilateral subimisgrom Mr. Calleja to Mr.

Bastos with the launch of the respective arbitretiby Iberdrola and TGF1

A few days later, unaware of the irregular andatetial action by Mr. Calleja, the
CNEE agreed to a conference call with EEGSA and Bhastos to discuss
administrative questions regarding the proceddfeln this discussion, Mr.

Quijivix and Mr. Calleja mentioned to Mr. Bastosatloperating rules had been

discussed, with the beginnings of an agreerff8mfiven that such rules could be

489

490

491

492

493

E-mail from Miguel Francisco Calleja to CarlossBas, June 2, 200&xhibit R-79; Colom,
Appendix RWS-1, para. 132.

Calleja, Appendix CWS-3, para. 42. Note that the witness Calleja had efeérred to this
supposed communication with Mr. Quijivix in his tiesonial statement in the lberdrola case.
Iberdrola Energia, S.A. v. the Republic of Guaten(@CSID Case No. ARB/09/05), Witness
Statement of Miguel Francisco Calleja, October2D09,Exhibit R-150, para. 41.

Colom,Appendix RWS-1, para. 132.
Ibid., para. 131.

In Rules 1 to 11, the operating rules includedsgions of procedure entirely consistent with the
provisions of the LGE and the RLGE.
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371.

372.

useful to the Expert Commissidff But at no time was it represented to Mr.

Bastos that there was an agreement on Rufé>12.

On this point it is important to remember one etsakrlement: the CNEE does
not operate nor does it make its decisions in thg avprivate entity does; rather,
it is governed by precise rules of public 1&%One of the basic principles of
administrative law governing its conduct is the Ipdtion of official documents,
which ensures that the CNEE only exercises its aityh through official
resolutions (or official records) signed by its &itors and with proper suppétt.
This, of course, was not new to EEGSA and its a&ps, who had spent ten years
operating in Guatemala under the supervision ofGhNEE and who knew that
any agreement by the CNEE regarding operating hddso be formalized in this

way in order to be valid.

Furthermore, as is evident, no operating rules,mmess ones that had not passed
the discussion stage between two parties, coulchdrtiee letter and spirit of the
LGE, the RLGE or the Agreements (which requiredt thay change in the
conditions of the legal framework be agreed uponviiting). Rule 12 had no
legal basis, and in fact, would effectively amehe RLGE by introducing a third
version of the tariff study and a second pronouresgmfrom the Expert
Commission not provided for in the LGE or the RLGEMr. Bastos himself

acknowledged at the Hearing in the Iberdrola chs¢ the last word regarding

494
495

496

497

498

Colom,Appendix RWS-1, para. 131.
Ibid.
Ibid., para. 129.

Ibid., para. 129. The CNEE only expresses itself thraagblutions passed by the majority of its
members, meaning Article 5 of the LGE, and it carmmar should it be construed that an e-mail
implies approval from the CNEE, an e-mail that,aimy case, does not even indicate that was
approval had been given and which indicates thatgtoposed text.

RLGE, Exhibit R-36, art. 98; LGE Exhibit R-8 art. 75.
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whether the tariff study was approved or rejectedded to be that of the CNEE

and not of the Expert Commissiéfs.

(i The Act of Appointment of the Expert Commisgio

On June 6, 2008, the Act of Appointment of the Ek@ommission (théAct of
Appointmen}>%° was signed by Carlos Colom, representing the CNdti, by
Luis Maté, representing EEGSA. In the document e parties appointed their
respective experts for the Expert Commission angk gheir consent for Mr.
Carlos Bastos to preside over the Expert Commisgaticle One of the Act of

Appointment made the mandate of the Expert Comomnssery clear:

The undersigned state that tBgpert Commission is
constituted to pronounce itself on the discrepancie
regarding the Distribution Value Added (VAD) Study
of Empresa Eléctrica de Guatemala, Sociedad
Andnima, contained in resolution CNEE — ninety-six
two thousand eight (CNEE-96-2008rks well as
regarding the responses from Empresa Eléctrica de
Guatemala, S.A. and its consultant for same, in
accordance with what is set forth in article seydive

(75) and ninety-eight (98) of the General Law of
Electricity and the Regulations of the General Laiw

Transcript of the final hearing in ICSID Case M&B/09/5 (excerpts):xhibit R-140, Day Two,

A: [...] “The exact instructions are that all of thalculations and
modifications that must be made in the models ameed is
necessaryo_make that everything can be corroborated by the

Q: Then there exists a role for the CNEE still afteat supposed --
of the work that you say must be done by the caastlThey
have to be corroborated by the National Electric Errgy
A: That's what we are saying.

Q: And all this before 1 August

A: Exactly. Everything has to be after our final report.

373.
499
Bastos, 593:8-20.
CNEE."
Commission.Right?
(Emphasis added).
500

Notarial Act of Appointment of the Expert Comni@ass June 6, 200&xhibit R-80.
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374.

375.

376.

377.

Electricity, respectively, which establishes thattihe
event of discrepancies made in writing, the Comimiss
and the distributors shall agree on the appointnoént
an Expert Commission of three members, one
appointed by each party and the third one by mutual
agreemento!

There was no mention of a second round of comnigntse Expert Commission.

The Letter of Appointment was the only official dmeent issued by both parties
pursuant to Resolution 96-2008, which ordered thatExpert Commission be

created. It did not stipulate, explicitly or imptlg, any duty or task for the Expert

Commission other than its pronouncement on therelismcies. Nor did it make

any reference whatsoever to the operating rules.cold it have done so since
there was no such agreement and Rule 12 wouldregvesented an overstepping
of authority with respect to “what is set forth amticle seventy-five (75) and

ninety-eight (98) of the [LGE] and the [RGLE?

Subsequently, on June 12, 2008, the three expexts gotice that they were
assuming their duties on the Expert Commission inoge confirming their

understanding with respect to the scope of thenk\#e

(iv) The contracts signed between Mr. Bastos and theECie
between him and EEGSA

On June 26, 2008, Mr. Bastos signed separate ctsmtreith the CNEE and
EEGSA, which, in accordance with the provisionRafSE Article 98, were each
obligated to pay half of Mr. Bastos’ fees (set &3$J100,000 for the entire

assignment).

It is important to emphasize that the contract etghetween the CNEE and Mr.

Bastos expressly defined his duty in detail (whiwh would later unilaterally

501

502
503

Notarial Letter of Appointment of the Expert Coisgion, June 6, 200&xhibit R-80, clause 1
(Bold emphasis in original, underlined emphasiseaiid

Ibid. Exhibit R-80.

Letter from Jean Riubrugent, Carlos Bastos anochaedo Giacchino to Carlos Colom Bickford
and Luis Maté, June 12, 20@Bxhibit R-83.
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modify in the opinion; see paragraph 414 below)icliwas to verify the proper

application of the Terms of Reference:

THIRD: PURPOSE.

[...]In his conduct as “EXPERT”, he must verify the
correct application of the methodology and criteria
established in the Terms of Referen@®esolutions
CNEE-124-2007 and CNEE-05-2008) in the
Distribution Value Added Study of Empresa Eléctrica
de Guatemala, Sociedad Andénima, indicating his
position in relation to each discrepancy set farth
Resolution CNEE-96-2008; as well as on the resgonse
to same from Empresa Eléctrica de Guatemala,
Sociedad Andnima and its Consultant.

FOURTH: SCOPES.
The EXPERT must comply with the following:

a) Join the Expert Commission as third member, kwhic
expert Commission shall be responsible to pronounce
itself on the discrepanciesith the Distribution Value
Added Study of Empresa Eléctrica de Guatemala,
Sociedad Andnima, established in Resolution CNEE-
96-2008, dated May 15, 2008, Resolution which was
notified to such Distributor on May 16, 2008, which
according to the applicable law, is firm; on thelies

to same, from Empresa Eléctrica de Guatemala,
Sociedad Anénima and its Consultant;

b) To perform a technical analys$ the discrepancies
established in Resolution CNEE-96-2008, arisinghwit
the Distribution Value Added Study of Empresa
Eléctrica de Guatemala, Sociedad Anénima, by
applying his knowledge and experience in the
determination of the position of the Expert
Commission, in relation to each discrepancy, adogrd
to the Terms of Reference;

c) To verify the correct application of the Termk o
Reference (TOR) approved by the [CNEE], in relation
to the Distribution Value Added Study

d) To learn and use the applicable legislation loa t
points under discrepancy identified precisely in
Resolution CNEE-96-2008, and the replies to same by
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378.

379.

380.

Empresa Eléctrica de Guatemala, Sociedad Andnima
and its Consultant;

e) Issue its pronouncement on the discrepancies,
according to the current law and the Terms of
Reference approved by CNEE for the Distribution
Value Added Study of Empresa Eléctrica de
Guatemala, Sociedad Andnirvfe

There is no mention in the contract of a supposedrsd round of comments nor
does it make reference to the operating rulesviiea¢ supposedly agreed to.

The contract between Mr. Bastos and EEGSA, to wiheh CNEE was not a
party and in which it had no involvement whatsoepeesents some peculiarities
that deserve pointing out. On one hand, it includegersion of the operating
rules, indicating that they “had been agreed tothy CNEE and EEGSA.”

However, the content and order of the rules induitieMr. Bastos’ contract are
materially different from the last version therdabht was discussed—without
agreement—by the parties (see paragraph 368 abdwe)s, in Mr. Bastos’

contract, EEGSA did not include several of the suleat TGH now asserts were

agreed upon by the parties on May>28.

It must also be noted that, when Mr. Bastos signeaontract with EEGSA, both
parties made clear their understanding that theeExpommission would issue a
first and only “Final Report.” In point of fact, ith contract provided for the
payment of the balance of 70 percent of Mr. Bastess upon delivery of the

Expert Commission’s Final Repdf€ The term “Final Report” is used in that

504

505

506

Contract between Carlos Bastos and the CNEE, 26n2008,Exhibit R-85, clauses 3 and 4
(Bold emphasis in original, underlined emphasiseaid

This includes Rule 1, which required that all tmegs be held with a full quorum of the three

Expert Commission members; Rule 2, which requitet the first and last meeting be held in
Guatemala City; Rule 3, which required that the fpers of the Expert Commission prepare a
calendar and send it to the parties; Rule 4, whrctibited private communication addressed [to]
two members of the Expert Commission and requined it always be addressed to all of them;
and Rule 6, which prohibited third parties fromeatting different staff meetings. See Contract
between Carlos Bastos and the CNEE, June 26, 208bit R-85, clause 3. Contract between

Carlos Bastos and the CNEE, June 26, 26838jbit R-84, clause 3.

Contract between Carlos Bastos and EEGSA, Jul2@®8,Exhibit R-84, clause 3.
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381.

contract to refer to the pronouncement of the Bx@ammissiorto” This was
also consistent with Mr. Bastos’ financial proposdahich stipulated that the work
of the Expert Commission would be complete uponivdgl of this
pronouncement. Once this was done, Mr. Bastos rexdaiaccording to the
agreement, available to the parties omhya personal basis to make clarifications

or to perform other work:

My performance [...] shall run [...] until the
pronouncement of the Expert Commission
communicated officially to the [CNEE] and the
Distributor though a final report. However, | dhal
remain_at your disposal for any additional clagfion

or task arising from such pronouncemearid which is
necessary for the effective application therr88f.

(v) The reference to the proposal by Mr. Bastos irchrgract
with the CNEE does not reflect an agreement on R2le

In the absence of any evidence other than the wbitd own witnesses Mr. Mate
and Mr. Calleja, TGH attempts to prove that thees s supposed agreement on

Rule 12 based on a double cross referém¢be contract between the CNEE and

Mr. Bastos to the financial proposal sent by hinthte parties in relation to his

role as president of the Expert Commissi#h.

507
508

509

THIRD: FORM OF PAYMENT.

EEGSA shall make a first payment to Carlos ManuastBs in the

net amount of FIFTEEN THOUSAND U.S. DOLLARS
(US$15,000.00) as of the signature of this contr&cich amount

constitutes 30% of EEGSA’s payment obligation.

The remaining 70%, equal to the net amount of THMRIVE
THOUSAND U.S. DOLLARS (US$35,000.00) shall be pdigt
EEGSA to the Third Member of the Expert Commissionce the
latter pronounces itself in the Final Report, rejay the
discrepancies for which it was constituted.
(Bold emphasis in original).

Ibid., clause 4, rule 6.

Letter from Carlos Bastos to Melvin Quijivix adMiguel Francisco Calleja, June 6, 20@Xhibit
R-81 (Emphasis added).

Claimant’'s Memorial, para. 141.
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Let us review this argument. According to TGH: Gauwenty-two (b) of the
contract between the CNEE and Mr. Bastos includéfinancial offer” of Mr.
Bastos of June 6, 2008 as a document forming péatieocontradlo (reference
number ). In turn, the last paragraph of said financrapmsal, which essentially
described the fees to be earned for serving aspthseident of the Expert
Commission, stipulated that his performance woule $ubject to some

“Arbitration Rules that were delivered to me inimdly mannersi! (reference

Thus, TGH tries to argue that the CNEE acceptedpezating rules as valid in
its contract with Mr. Bastos since the contract esmkeferences to the financial
proposal which, in turn, refers to some *“arbitraticules” not attached and
without further description. The argument lacks amgight, especially if we
consider that both TGH and Mr. Bastos acknowledige the reference to Mr.
Bastos' financial proposal to the “Arbitration Rakbat were delivered to me in a
timely manner312is actually a reference to the e-mail that Mr.|€}alsent to Mr.
Bastos behind the CNEE'’s back, representing to difalse agreement between

the parties regarding the operating rules as distlign paragraphs 369 to 372

It is important to clarify that Mr. Bastos’ finamiproposal, which was attached
to the contract with the CNEE, was never studied discussed between the
parties before it was sent by Mr. Bastos. Mr. Bagopressly conceded this fact
in the hearing in the Iberdrola case upon beingtjmeed by the President of the
Tribunal313 In fact, as Mr. Colom explains, in signing the taat with Mr.

Contract between Carlos Bastos and the CNEE, 2602008 Exhibit R-85, clause 22, para. b.

Letter from Carlos Bastos to Melvin Quijivix adMiguel Francisco Calleja, June 6, 20@Xhibit

382.

number 2.
383.

below.
384.
510
511

R-81
512

513

Ibid., Exhibit R-81.

During the Hearing in the Iberdrola case, Mr. BBasadmitted that the letter in question, in which
some “arbitration rules” were mentioned, had be@lo@ment that he himself prepared, without
having discussed or negotiated it with the parties:
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Bastos, he understood the reference to “finaraffel” as merely the inclusion of
the financialterms of Mr. Bastos’ proposéat (the “amount of the bid” as it was
referred to by Mr. Bastos in the hearing in therdbbela case). Mr. Colom would
never have agreed to include the operating rukgshtad not been approvéeand

that would have violated the regulatory regime.

385. If one carefully reads Mr. Bastos’ financial prophst is clear that, at the time of
his proposal, he believed that the work of the Exg@ommission would be
complete upon delivery of its pronouncement. Orgs was done, Mr. Bastos
was_onlyavailable to the parties on a personal basisderdio make clarifications
or perform other tasks:

My performance [...] shall run [...] _until the
pronouncement of the Expert Commission
communicated officially to the National Electric &gy
Commission and the Distributor though a final répor
However, | shall remain at your disposal for any
additional clarification or task arising from such
pronouncement and which is necessary for the
effective application thereot$

386. If it was Mr. Bastos’ understanding that the missaf the Expert Commission
included an entire second round of review and amrof a corrected study, he
would have said so in his proposal as part of higed.

PRESIDENT ZULETA: When you say that you attacheldatv

you call the Rules of Arbitration, was there anyateation over

this proposal? That proposal was accepted jusbagsesented it,

was there any discussion?

MR. BASTOS: No, just as | presented it. Actuallye discussed

the amount of the bid by telephone, and the letietts say,

confirmed the formality.
Transcript of the final hearing in ICSID Case NdrRB/09/5 (excerpts):xhibit R-140, Day Two,
Bastos, 651:15-652:2.

514 Colom,Appendix RWS-1, paras. 135.

515 Ibid., paras. 135-136.

516

Letter from Carlos Bastos to Melvin Quijivix adMiguel Francisco Calleja, June 6, 20@Xhibit
R-81 (Emphasis added).
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387.

388.

3809.

390.

Finally and even more importantly, the CNEE’s agrest with Mr. Bastos
contains specific procedural rules that they mpglya with priority over any rule

included by double referené#.

8. The Expert Commission’s delay in delivering the opiion

As Mr. Bastos confirms in his statement, the agreldsery date for the Expert
Commission’s pronouncement was set for mid-July82Gpecifically for July
18.518 This would give the CNEE time to review the pronocement and to
approve or reject the Bates White study before Atudu the date that the new
tariff schedule was to take effect.

However, after it was formed, the Expert Commisgiequested an extension of
the deadline for its pronouncement, which was wtety set for the week of July
24.519 Clearly, this hindered the CNEE’s review of theommuncement by
reducing the amount of available time prior to Asigi, the date on which the
new tariff schedule was to take effect. This sitratwas aggravated when the
Expert Commission actually delivered its pronouneetron the discrepancies to
the parties on Friday, July 25, 2088this being just three business days before
the effective date of the new tariffs.

9. The Expert Commission’s pronouncement confirmed thathe
tariff study of May 5 was not suitable for settingthe tariffs
Without prejudice to the irregularities discussedthe preceding section, it is
worth spending some time on the Expert Commissiprosiouncement, in which
it studied the discrepancies between the partigardeng the May 5 study.
Contrary to TGH’s assertiortd! the Expert Commission issued a pronouncement

517
518
519

520
521

Contract between Carlos Bastos and the CNEE, 26n2008 Exhibit R-85, clause 4.
BastosAppendix CWS-1, para. 9.

Giacchino,Appendix CWS-4, para. 39. See also Colomppendix RWS-1, para. 122; Bastos,
Appendix CWS-1, para. 16.

Expert Commission Report, July 25, 208&hibit R-87.

Claimant’'s Memorial, para. 158.
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on most of the discrepancies (58 percent)—includimgthe most important
ones—in favor of the CNEE2? Let us study the most relevant flaws in the Bates

White study as identified by the Expert Commission.

a. Auditability of the models

One of the most important discrepancies submittetié Expert Commission was
the issue of whether or not the Bates White modedse auditable. Despite
having received criticism from the CNEE regardifge tinauditability of the

models for the stage reports and the March 31 stBdtes White in its May 5
study presented un-linked spreadsheets, pastedesyalgalculations and
adjustment factors without justification, among esththings>23 Bates White

attempted to justify its failure to present audéaimodels based upon limited

computer capacity and the number of people simettasly working on the

In response to the CNEE’s objections, Bates Whitesgnted the following
diagram with its May 5 report, to show how the spisheets from the various
stages of the study were interrelat@8.The consultant maintained that the

traceability requirement had thus been met:

Of the 72 final decisions considered by the CNEE,favored the CNEE'’s objections and 30
favored the Bates White tariff study. S&ependix |; Colom,Appendix RWS-1, para. 140.

CNEE Resolution 96-2008, May 15, 20@xhibit R-71, pg. 3; DamonteAppendix RER-2,

Letter from Leonardo Giacchino to Carlos ColonekBord and Miguel Francisco Calleja, May 5,

391.
study>24
392,
522
523
Section 4.1.1.
524
2008,Exhibit R-68, pgs. 4-5.
525

Ibid., pg. 5.
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393.

394.

A - Study of Demand
. Source: Demand.zip

B — Reference Prices
Source: Prices.zip

Demanda Giobal
25Jandé.xs Crecimien tvos U5May08 215
& Cbra B5Mar08

C - Optimization of Distributor Network
Source: Comparison with Existing Network.zip
Assessment of Adapted Network.zip
Base Cost of Construction Units.zip
Determination of Optimal Networks.zip
Verification of Service Quality.zip
Zoning.zip

2007-2012.0s
2008 table.xls

D - Investment Annuity
VAD Model 28Abr08.xls [
E - Energy and Power Balance F - Operating Costs

Source: Balance.zip Source: Commercial.zip

| 0&M 1 ed 2.zip

Modsls VAD 284508 s O&M 1 ed 2.zip

nforme Pérdidas 05May08.ds l Organizacion.zip
Comercial_vé.xls

G — Cost Components of the VAD and Consumer

Charge
VAD Model 28Abr08.xis

H — Information for Calculating Tariff
Schedule
Source: Information.zip

informacién.zio J
| - Tariff Study

Source: Study.zip

Clearly, this diagram did not allow the CNEE toneguce calculations or make a
sensitivity analysis of the model. Moreover, thenptexity of this diagram did
nothing more than emphasize how essential it wahaee an interlinked
electronic model. In addition, Bates White’s pdgmsise in presenting inauditable
models obviously created serious doubts about tmtent of the information
provided and the good faith of EEGSA’s consultant.

The Expert Commission studied the arguments of eafclthe parties and

unanimously, meaning even with the vote of the ywauduthor, Mr. Giacchino,

issued a pronouncement in favor of the CNEHE his pronouncement was vital
to the CNEE; as the only body liabl@cCountablg to third parties for setting the
tariffs, it had to be able to justify the resulfdtte study if questioneet’

526
527

Expert Commission Report, July 25, 208&hibit R-87, pgs. 15-17.

See Section 111.B.2.b above.
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395.

396.

b. Justification of efficient prices

With respect to the justification of efficient pe, the CNEE had observed that,
with the May 5 Study EEGSA still: (i) had not sultted the national and
international comparables necessary for the CNEBet@ble to corroborate the
efficiency of the prices included in the model; gyl had neither delivered a
database containing systematized price informationa benchmarking studsg
Bates White, for its part, argued that it was difft to obtain comparables and

that the data had been presented in an acceptabiatb2?

The Expert Commission studied both parties’ argusiamd again pronounced
itself in favor of the CNEE. The Commission exphgssndicated the
inadmissibility of prices based on the distribusoractual prices. More
importantly, the Commission expressed its concexgamding excess prices
derived from agreements with local suppliers asl \asl possible transfers of

profits involving related companies:

DISCREPANCY 3, STAGE "B’ — REFERENCE
PRICES [...] The EC pronounces itself in favor of
CNEE’s objection, by majority vote.530

The controversy posed by CNEE is based on
insufficient reference prices, especially in the
requirement for two international prices, as sethfan

the TOR.

In the Tariff Study, the lack of more referencecps is
justified by providing a broad explanation of how

528

529

530

Expert Commission Report, July 25, 20@xhibit R-87, pgs. 33-35 and 40-41perdrola
Energia, S.A. v. the Republic of Guatem@®ESID Case No. ARB/09/05), Witness Statements of
Leonardo Giacchino, October 19, 2009 and Septer2Bei2010,Exhibit R-151,, footnote 93
(“Documentation for the domestic prices is foundha invoices and the quotations sent on paper
on July 28, 2008, whereas documentation for thermattional prices is found in the documents
‘Prices Database’ and ‘Quotation”). See also CNEsdution 63-2008, April 11, 200&xhibit
R-63, pgs. 25-26; See Damontgppendix RER-2, section 4.1.2, “Reference Prices”.

Bates White, Value-Added for Distribution Studgr fEEGSA - Stage B Report: Benchmark
Prices, May 5, 200&xhibit R-69, paras. 27-29 and 40-43; see also Expert Commisaport,
July 25, 2008Exhibit R-87, pg. 163.

El experto Giacchino voté en disidencia sobre esestion. Informe de la Comision Pericial, 25
de julio de 2008Anexo R-87 péags. 33-36 (Enfasis en el original).
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markets operate and the validity of comparing price
from other markets, to end up justifying that thdyo
valid prices are those in the Guatemalan market.
Besides, it is explained that in some cases, thereo
more than two or three vendors, which is why these
would be the values to be taken, justifying notudng
three quotes as required in the TOR.

To resolve this controversy, it must be recalledt th
what is being analyzed is a Tariff Study based lon t
mechanism of maximum income permitted based on the
costs of an efficient model company. This is a eratf
extreme relevance since in the method followed, the
study of the purchase expenses of the requlated
company warrant a special chapter since the méeria
purchase mechanism may be a venue for the company
to derive profits|...]

In the analysis of the purchase process of a coypan
that is not obligated to compete, it must be takeo
account that, hypothetically, there may be agreé¢snen
with the vendors of equipment and materials, in the
sense of paying higher prices.

The circumstance that the Guatemalan vendor m&rket
limted may lead to situations of collusion and
consequently, there is a greater possibility focgs to

be greaterTherefore, there is more reason to consider
that the international reference prices are mamgato

Consequently, the Tariff Study must complete the
international price references and to perform the
calculations of the VAD, it must adopt the loweraiif
prices informed for each materkat

397. With regard to the need for a database formatvtioald allow prices presented to
be audited, the Expert Commission also pronountsedf iunanimouslyin favor
of the CNEE232With respect to the benchmarking study, the Ex@ermmission
also pronounced itself unanimously favor of the CNEE, requiring that Bates

White conduct a comparison of costs, at I€gstith the model company which it

531 |bid., pg. 33-35 (Emphasis added).
532 Expert Commission Report, July 25, 208&hibit R-87, pg. 41.
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constructed in the prior period’s Tariff Study;) (Wwith the model company

constructed in the present tariff study; and (i)h the actual comparfg3

C. Calculating the return on the depreciated capitaise (VNR)

398. Another relevant discrepancy was the way in whiwh investor’'s return was to
be calculated. As explained in Section |I.B abowsgoeding to the regulatory
framework and basic principles of economics, theegtor’'s return is calculated
based on the depreciated capital base, meanintetiaepreciations already taken
by the investor. Otherwise, the investor would &munerated for capital that was
not available to the Concessigit.Thus, the Terms of Reference considered that

EEGSA's capital base was depreciated by 50 peb8ent.

399. In calculating EEGSA'’s return, Bates White ignothd Terms of Referencnd

considered that the capital base to be used sHmlthross” (that is, without
taking into account the accumulated depreciatiods). justification for not

adhering to the Terms of Reference, the consultatitated that it considered
there to have been a “typographic etiorthe formula included in the Terms of

Referenced36 This unusual position was not only contrary to tlegulatory

framework, the Terms of Reference and principlebadic economic®¥’ it was

533 Ibid., pg. 164.
534 Damonte Appendix RER-2, paras. 66-70.

535 Terms of Reference for the Performance of the &aldded Distribution Study for Empresa
Eléctrica de Guatemala, S.A., CNEE Resolution 12d72January?2008,Exhibit R-53, art. 8.3.

536 Bates White, Value-Added for Distribution Study EEGSA - Stage D Report: Annuity of the
Investment, February 29, 2008, reviewed on March2B808, corrected on May 5, 20@xhibit
R-69, pg. 11.

537 See para. 90 above. AE Kalirhe Economics of Regulation, Principles and Instins (1996)
Vol. 1, (excerptsExhibit R-7, pg. 32:

The return to capital, in other words, has two gdtte returrof the
money capital invested over the estimated econdifécof the
investment and the return (interest and net profitthe portion of
investment that remains outstanding. The two arthmaetically
linked, since according to the usual (but not urgaf regulatory
practice the size of the net investment, on whictreturn is
permitted, depends at any given time on the agtgegmount of
depreciation expense allowed in the previous yehe is, the
amount of investment that remains depends on hoshnofi it has
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400.

also inconsistent with the practice of Mr. Giacahimmself who, in 2003, when
working for NERA, had calculated the return basedao capital base net of

depreciationsss

If EEGSA believed that it was incorrect that itdsvmerk was depreciated by 50
percent, as it had been stipulated in the TerniRebérence, EEGSA should have
contested the Terms of Reference before they bedarak or at least have
submitted information indicating the correct leeéldepreciation. In fact, the two
other distributors, Deorsa and Deocsa, did so, ted CNEE adjusted their
depreciation factor (from fifty percent, meaningdepreciation factor of 2, to
forty-two percent, or a factor of 1.73f However, in all their studies and despite
the CNEE’s comments, Bates White insisted on themebeing calculated on the
basis of the_utepreciated capital base without offering an a#Bwe to the
depreciation level proposed in the Terms of Refezef® The insistence on
obtaining a return based on the gross VNR, cont@gny basic principle and the
practice of Mr. Giacchino himself, does nothing eixdhan demonstrate the

consultant’s lack of credibility.

538

539

540

been recouped by annual depreciation charges gyiy;
Asimismo, al describir los costos a ser recupergosel inversor,
el testigo de TGH, Lic. Giacchino, explica en drdi Fundamentals
of Energy Regulation: “The cost of doing busined$ also include
a fair return on the firm’s undepreciated capitedeistment, which is
called the rate base, including interest paymentshwrt- and long-
term debt and a return on equity capital.

Damonte, Appendix RER-2. It was also inconsistent with the writings of Mgiacchino. JA
Lesser and LR Giacchinundamentals of Energy Regulati¢bst ed. 2007) (excerptgixhibit
R-34, pgs. 56-57 and 99.

Moller, Appendix RWS-2, para. 50; Quantum and Union Fenosa, DEOCSA: Stadreeport:
Cost Components of the VAD and the Charge to thesGmer, November 200&xhibit R-98,
Section 4.1; Damonté&ppendix RER-2, para. 192.

Bates White, Value-Added for Distribution Studyr EEGSA - Stage D Report, February 29,
2008, reviewed on March 31, 200Bxhibit R-61, pgs. 4-9; Bates White, Value-Added for
Distribution Study for EEGSA - Stage D Report: Aitpwf the Investment, February 29, 2008,
reviewed on March 31, 2008, corrected on May 58288hibit R-69, pgs. 6-12
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This discrepancy was also brought to the Expert @@sion which, as TGH
admits$41 confirmed that depreciations had to be takenactmunt in calculating
the returrt42 Nonetheless, as explained in greater detail beéawgn though the
Expert Commission's mandate was restricted to pnociog on whether or not
the consultant’s study conformed to the Terms dieR@ce?43it exceeded the
scope of its authority and proposed a formula lierrecuperation of capital as an
alternative to the formula set forth in the TernisReference. Even Mr. Bastos
himself affirmed in his withess statement in thertlvola arbitration (excluded
from his statement in the present arbitration) ttat Expert Commission had
decided to far exceed said manddte.On top of exceeding its mandate, it is
worth mentioning that this formula cannot be apgphs it contains basic technical
errors, as Mr. Damonte explains (see Section ViRldwp45 In any case, what is

Expert Commission Report, July 25, 208&hibit R-87, pgs. 104-106.

Iberdrola Energia, S.A. v. the Republic of Guaten(@CSID Case No. ARB/09/05), Witness
Statement of Carlos Bastos, Mayl13, 2(B#hibit R-102, para. 44 :

A simple solution which the Expert Commission cohldve made
use of, would have been to sajether or not the consultant, in
view of the regulatory model and current regulagiorhad
justifiably departed from the guidelines containgd the TR

[Terms of Reference]; thereby concluding the cordrey by
acknowledging that one of the parties was right.weler,

proceeding in this way, it would have resulted fialae solution as
this would not have shown the consultant how itdth@orrect the
study and therefore stalled the procedure for appgothe new
tariff. As a all three experts agreed, our dutyeaperts was to
make a determination on the content of the disecreipa and
decide if what the consultant had done was righbthrerwise, to
indicate to the latter how it should redo the studyhe particular
area that we were examining.

This position was later confirmed by the experts the introductory section of their

For that reason, the Expert Commission shall resotiie
discrepancies considering the positions of thei€aror adopting a
third position besides those of the Parties, alvtaytbe best of the
knowledge and understanding of its members

401.

541 Claimant’'s Memorial, para. 161.

542

543 Section I11.B.2.e above.

544
(Emphasis added).
pronouncement:

545

Damonte Appendix RER-2, Chapter 6.2.
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402.

403.

important is that the Expert Commission also cometl that Bates Whites’

position was incorrect.

d. Non-optimal Construction Units

The CNEE had a great many comments regarding thstre@tion units used to
create the model company. The CNEE consideredntlaaty of the construction
units were not optimal, meaning that their cost wad justified for the
Guatemalan market or their quantity was excessoretlie network?46 This
overvaluation of construction units substantiafigreased the VNR (capital base)
used in calculating the tariffs. Given the quantiyd technical complexity of

these issues, we will next mention a few examples.

(i) Underground networks

As previously mentioned, Bates White constructedoalel company in which all
of the existing aerial networks were replaced bgarground networks, which
cost far more. Moreover, in its model company, BaWhite installed these
networks in concrete pipé$%’instead of burying them directly, which is even
done in developed countries such as Caf#das Mr. Damonte explains, such
pipeline construction is extremely costly, and #fiere economically unjustifiable
except in cases in which it is impossible to brgedund to make repairs, such as
under protected historical sites or major road rgdetions. Most egregious,
however, is that no known EEGSA work plan as of thete even contemplated
replacing the aerial networks with underground oridserefore, the additional
cost would be added to the tariff without the isfracture being improved for the
consumer. Although Bates White, in line with the EENs comments on its

March 31 study, had excluded a certain portionhef underground networks in

546
547

548

Ibid., Chapter 4.1.3.

The pipes proposed by Bates White are describéts$ iValue-Added for Distribution Study for
EEGSA - Stage C Report: Network Optimization, May808,Exhibit R-69, pg. 81, paras. ¢ and
d. They comprise 120 psi, 4" diameter PVC pipese Cable per pipe is installed, and these pipes
are connected to underground chambers.

Damonte Appendix RER-2, para. 178.
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the May 5 study, the CNEE decided that its commerge not complied with
until all of the underground networks, except fboge existing in the current

network, were removed.

404. After studying both parties’ arguments regardings tmatter, the Expert
Commission unanimouslgronounced in favor of the CNEE, requiring thaté3a
White remove all of the underground networks asiested by the CNEE in order
to fully comply with the opinion34® More importantly still, the Expert
Commission confirmed that the inclusion of thesest€ohad generated
extraordinary profits for EEGSA:

The inclusion of these underground grids in the YNR
which finally leads to the VAD, would give the
company an extraordinary income if the underground
facilities are not performed and the company remain
with the aerial facilitie$50
405. The unjustified insistence of EEGSA’s consultant ioeluding underground
networks that did not exist in the current netwarid that had been repeatedly

rejected is a clear example of a lack of good faitlthe part of Bates White.

(i) Low-voltage hook-ups

406. As the following figure illustrates, a hook-up fetconnection line that runs from

the distribution network to the house.

549 Expert Commission Report, July 25, 208&hibit R-87, pg. 83.
550 |pjid., Exhibit R-87, pg. 83.

173



407.

408.

A
.

Igts

IIHOOK-UP LINE

{ADISTRIBUTION LINE

PROTECTION BOX[/

/._-—'_

LA H (HHH Y HE,

i

In its model, Bates White used hook-ups with lonigagths and larger calibers
than necessary, which were therefore not optimmalpdrticular, the consultant
over-dimensioned the units and thereby doubleccéipacity of the hook-ups for
some 300,000 use?s! thereby increasing the unit costs of these uiiss issue,
along with the irregularities in the reference psicapplied to these units, was
studied by the Expert Commission. The Commissiaimagronounced itselfsp

pronuncid in favor of the CNEE52

(i) Number of outlets per transformer center

The following photograph shows a transformer cenféris installation has,
among other things, a transformer that makes isiptes to convert medium
voltage to low voltage. Each transformer, in turas various outlets connecting

the transformer to the network:

551
552

Damonte Appendix RER-2, para. 149-153.
Expert Commission Report, July 25, 20B&hibit R-87, pg. 94.
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<+— Transformer

The number of outlets for each transformer is @iuici determining the value of
the networks and of the transform&rsin its model, Bates White proposed that
each transformation center have two outlets. Asmonte explains, with four
outlets, it is possible to cover more blocks andesaoney since a single, more
powerful transformer is more economical than twessl powerful one8
Therefore, the CNEE objected to the Bates White ehod the grounds that it
was not optima?>> The Expert Commission accepted the CNEE’s coneeuh
ordered Bates White to propose other alternativesake it possible to select the

most optimaPk56

Although these examples only represent a smalliggorf the 58 percent of
discrepancies that were confirmed as being oveedain the Bates White model,
they serve to illustrate that in no way could thdEE set tariffs based on this

tariff study. With only a few days before the dusedfor setting the new tariff

553
554
555

556

Damonte Appendix RER-2, paras. 142-146.
Ibid.

CNEE Resolution 63-2008, April 11, 200Bxhibit R-63, pgs. 9-10; CNEE Resolution 96-2008,
May 15, 2008Exhibit R-71, pgs. 9-10.

Expert Commission Report, July 25, 208&hibit R-87, pgs. 78-79.
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schedule, the Expert Commission confirmed the inssitnlity of most of the

study.

10.  The dissolution of the Expert Commission

TGH argues that once the Expert Commission isstsee@ronouncement, Bates
White was to revise the study and resubmit it te Expert Commission for
approval pursuant to Rule P27 As explained earlie?>8 there was never an
agreement between the CNEE and EEGSA regardingul@swhich moreover is
contrary to the regulatory framewor,and TGH has not been able to provide
any evidence to the contrary. Therefore, once thg@eBE Commission’'s
pronouncement on the discrepancies was receivedhanduties assigned to it in
the Notarized Act of Appointment were completedy @NEE proceeded on July
25, 2008 to dissolve the Expert Commissi®h.

Contrary to TGH’s arguments, this conduct was tlegal or arbitraryss! but
rather is plainly consistent with LGE Article 75hiwh established that the Expert
Commission is only to pronounce itself on the dépancies. It is also consistent
with the contract signed between EEGSA itself and B&stos, which stipulated
payment of his final fee upon submission of thipore562 As Dr. Aguilar

explains:

The dissolution of the EXPERT COMMISSION occurs
by “operation of law,” following the exhaustion or
fulfillment of the function for which it was constied,
which, as previously indicated, may not extended
beyond sixty days from the time it was constituted.
Consequently, it was not against the law for theEEN

557

558

559

560

561

562

Claimant’s Memorial, para 167.
See Section IIl.F.7.c above.

Pursuant to Articles 4(c) and 63 of the LGE, nemot included in the LGE or the RLGE, could
not be incorporated into the tariff review procek&E, Exhibit R-8, arts. 4(c) and 63.

CNEE Resolution GJ-Judicial Decision-3121, Juby 2008,Exhibit R-86; Colom, Appendix
RWS-1, para. 138.

Claimant’s Memorial, para 167.

See para 419 above.
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to have ordered the dissolution of the Expert
Commission, given that such decision was based®n t
provisions of LGE Articles 75 and RLGE 98BIS;

The CNEE did not unilaterally dissolve the EXPERT
COMMISSION, as stated by the expert Alegria Torufio,
because said dissolution occurred pursuant to the
“operation of law’ following the fulfilment of its
function, and after the lapse of the sixty-day term
established in the LGE and RLGE.

Upon providing notice of the dissolution of the ExpCommission, the CNEE
informed experts Jean Riubrugent and Carlos Bak#isthe activities relating to
the execution” of their respective contracts hadcteded with the submission of
the pronouncement and that it would proceed to gg®cpayment for their

respective expert fees?

For its part, EEGSA did not pay Mr. Bastos the bedgaowed as was stipulated in
his original contract upon submission of the “FiRaport” (in other words, the
pronouncement, see paragraph 377 above). Inst&g&ISEA withheld the payment
and conditioned it on the signing of a favorableledun?®>in which it was

recorded that payment was to take place after ®pere issued the note of

“approval” of the July 28 study discussed belovettion I111.F.12 belows¢

563

564

565

566

Aguilar, Apéndice RER-3 parrs. 56-57.

The proof of service along with delivery of tllecument to Carlos Bastos was received at 1:40
p.m. on Monday, July 28. Jean Riubrugent receivedfpof service at 1:45 p.m. that same day,
July 28. Proof of Service issued by the CNEE, 28y2008 Exhibit R-92.

Agreement between Carlos Bastos and EEGSA, Je2Q08, Exhibit R-84, clause 3.
Modification of the Contract between Carlos Bastod EEGSA, for the Retribution of the Third
Member of the Expert Commission, September 3, 2B8Bibit R-302.

The original contract between Mr. Bastos and EE@®vided for payment of 70 percent of his
fees upon submission of the Final Report of theeEx@Commission. Contract between Carlos
Bastos and EEGSA, June 26, 20B8hibit R-84, clause three. The term “Final Report” is used in
this agreement in referring to the opinion of thep&t Commission, seExhibit R-84, clause
four, Rule 6, and, consistent with this, Mr. Bast@s explained that the “Final Report” of the
Expert Commission was delivered on July 25, 20B8rdrola Energia, S.A. v. the Republic of
Guatemala(ICSID Case No. ARB/09/05), Witness Statement afl& Bastos, May 13, 2009,
Exhibit R-102, para. 49. What is surprising is that EEGSA did may Mr. Bastos the balance
owed after said Final Report was issued on Julyb2b rather made him sign addendunmas a
condition for payment stipulating that the outsiagdbalance would be paid in full once “the
Expert Commission had been reinstated” and wheoeghares subsequent to the Final Report, not
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11. The CNEE set tariffs based on the Sigla study in gw of the
Expert Commission’s opinion
Due to the late delivery of the pronouncement ef Expert Commissio?f’ the
CNEE had only three business days from its reaaipEriday, July 25, 2008 to
analyze it and set the tariffs. Considering that tlew tariff schedule had to take
effect on August 1, it therefore had to be publish@ the Diario de
Centroamérica by Thursday, July 31 at the |&8st.

Given these circumstances, the Tariff Division teamrked vigorously that
weekend in order to report its conclusions to tiNEE Board of Directors first
thing on Monday, July 289 That Monday, the Board of Directors was informed
that the Expert Commission had found in favor & NEE in more than 58
percent of case=?and that this favorable percentage included kegrdpancies
such as the issues of model traceability/auditgbitnd absence of price
justification, among other thing%! Faced with this scenario, the CNEE
concluded that the May 5 Bates White study coulidseove as a basis for setting
the tariff schedulér’2

567

568

569

570

571
572

previously mentioned in the agreement, had beenedaiout. In exchange for signing that
addendun{surely drafted by EEGSA, judging from the repfmexregarding the CNEE’s conduct
and legal interpretations regarding the missiothefExpert Commission it contains), Mr. Bastos
received an advance for a substantial part of wizet owed to him. Modification of the Contract
between Carlos Bastos and EEGSA, for the Paymenthe@fThird Member of the Expert
Commission, September 3, 200Bxhibit C-302, clause 2. Conscious of this irregularity as
pointed out by Guatemala in thieerdrola arbitration, in the present arbitration, Mr. Bastwas
eliminated each and every one of the multiple nomstito the “Final Report” of July 25, which he
now refers to simply as the “Report.”

See para. 391.

Colom,Appendix RWS-1, para. 139.

See Agenda of meetings held by the tariffs divisdsf CNEE between Friday 25 and Monday 28,
June 25-28, 200&xhibit R-88; Colom,Appendix RWS-1, para 139.

Of the 72 decisions finally considered by the @G\E2 favored the CNEE’s objections and 30
favored the Bates White tariff study (sé@pendix R-l). As previously explained (see the

footnote in paragraph 390), the parties differedttoe manner in which to count the opinions.
Aside from these differences, the importance is¢ tha Expert Commission confirmed that the
CNEE was correct in more than 50 percent of therdEancies, including the most relevant, such
as the issue of traceability.

Expert Commission Report, July 25, 2088hibit R-87, pgs. 15-17, 33-34, 40-41.
Colom,Appendix RWS-1, para. 145.
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Thus, the CNEE analyzed the available optfgA©ne possibility was to correct
the study. However, given the magnitude of commeotdirmed by the Expert
Commission, in terms of both quantity and substaieas impossible to correct
the study within the remaining available timE&* Moreover, certain
pronouncements by the Expert Commission requiredjreater degree of
information (comparable national and internatigmates, optimal configurations,
the installation of transformers, etc.). Even afteceiving this information, it
would have to be analyzed and incorporated intorttoglel. This would take
weeks. Finally and most importantly, because thee8a&Vhite model was not
“linked;" it was impossible to incorporate changes and ntakse adjustmen?s®
Under these circumstances, the CNEE decided tleatmibist reasonable option
would be to use the tariff study prepared by thgleSconsultant to set the
tariffs.>7¢ Thus, on that same day, the 28th, the CNEE’'s Deyaat of Tariff
Studies began analyzing the latest version of figéa Study, which would be
discussed by the Board of Directors the next ddys Tvas a relatively simple
task given that the CNEE had reviewed all of tregstreports and final reports
submitted by Sigla since 2007 which had also been reviewed by other

consultant$’81t is important to clarify that Sigla also provaithe CNEE with

573
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576

577

578

Colom,Appendix RWS-1, para. 145.

Ibid., paras 145-147.
Ibid., paras 89 and 146.

Ibid., para. 147.

See, e.g., Email from Gerardo Manhard a Marcela€?, RE: EEGSA - Specialized Consultant
Info - Reference Prices, December 20, 2@Xhibit R-50 (asking that Gerardo Manhard send an
Excel file to be able to “compare the unit pricedcualated by SIGLA and those used in the
previous study”). CNEE, Department of Tariff Stug]i@ echnical Opinions on Tariff Schedules
for Users not Affected by EEGSA’s Social Tariff atite Tariff Schedule for EEGSA’s Social

Tariff for the five-year period of 2008-201Bxhibit R-93, pg. 2; CNEE, Legal Department, GJ-
Opinion-1287 and GJ-Opinion-12-88. Base Terms fer EEGSA Non-social Tariff and Base

Terms for the EEGSA Social Tariff, 29 July 20@hibit R-94, pg. 2.

Colom,Appendix RWS-1, para 150.
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supporting tariff studies for the reviews of theotather large distributors, Deorsa

and Deocsa’®

That same afternoon of the ®ghowever, the CNEE received a new version of
the Bates White tariff study that supposedly cdeecthe May 5 study and
complied with the pronouncements of the Expert Casaion. The VNR from
this study still amounted to US$ 1,053 million. Tégeed with which all of the
pronouncements were supposedly incorporated attdbe CNEE’s attentior?
Even if — as TGH alleges — the Bates White teclinieam was receiving
information from Mr. Giacchino while the Expert Comnssion was
deliberatingpsl

After a preliminary review by the CNEE’s DepartmentTariff Studies, it was
confirmed, for example, that the models were stdt linked nor completely
supported, and the database remained an Excalifleno kind of automatization
to allow quick access to the source of efficientgs582 Auditing the model
remained impossible. Moreover, the CNEE had by tast confidence in the
study conducted by Bates White, who had been ungitb submit a transparent
report for over seven months. For this reason, laechuse there was no legal
authority under the LGE and the RGLE to review th&ributor's study for a
third time, the CNEE decided to proceed with thenpio analyze the Sigla tariff
study for approvaiés Later on, two external expert reports commissiobpgdhe
CNEE to analyze whether Bates White July 28 stumiymied with the Expert
Commission’s pronouncement confirmed that very mprgnouncements were

never incorporated (see Section III.F.13 below).

579

580

581

582

583

These backup studies by the CNEE's consultaneé wet necessary during these reviews because
the studies submitted by the distributor’s consulteomplied with the applicable Terms of
Reference. See Colomppendix RWS-1, para. 50; see also Molledppendix RWS-2, paras.
42-50.

Colom,Appendix RWS-1, para. 148.
Claimant’s Memorial, para 168.
Colom,Appendix RWS-1, para. 149.
Ibid.
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Thus, on Tuesday, July 29, the Tariff Division sutid@a to the Board of Directors
an analysis of the Sigla study based on two legahions and two technical
opinions®84 The CNEE then issued CNEE Resolution 144-2008 camopy the

Sigla study in order to set the tariff schedbie Proceeding with the legal
procedure, on July 30, 2008, the CNEE approvednthe tariff schedules for
EEGSA for the five-year period of 2008-2013, whisbuld be published the
following day, July 3%86 and would take effect on August 1, thereby meedihg
deadlines set by the LGE. As explained in Sectlof.14 below, the tariffs set
on the basis of the Sigla study are reasonableainthey reflect the efficient cost

of the electricity distribution service.

12.  Letters by Mr. Giacchino and Mr. Bastos dated Augus1, 2008

Despite the dissolution of the Expert Commission, Kiacchino insisted on
obtaining approval for his July 28 study. The iexglnce of such efforts was
indicated to him by Mr. Bastos in an e-mail senMio Giacchino that same day,
July 28:

Leo, I'm forwarding this e-mail for your informatio |
think this is an obstacle to what we have talkeduab
and | don’'t want you to embark on a senseless task.

584

585
586

CNEE, CNEE, Department of Tariff, Technical Opimé on the Tariff Structure for the Users not
affecting EEGSA'’s Tariff Sheets of the Social Thahd EEGSA's Social Fee for the five years
2008-2013, July 29, 200&xhibit R-93, pg. 15:

Recommendations

Based on the technical analysis of the above wemmetended, with the
prior relevant legal analysis, the repeal of resohs CNEE-66-2003,
CNEE-67-2003 and CNEE-69-2008; and the issuinghef liase rate
schedules [...] in accordance with the results okthifftom the Study
performed by the Business Association [Sigla] apgraved by the
CNEE through Resolution CNEE-144-2008.

CNEE, Legal Department, GJ- Opinion-1287 and GJi@pi12-88. Base Terms for the EEGSA
Non-social Tariff and Base Terms for the EEGSA 8b€ariff, 29 July 2008Exhibit R-94.

CNEE Resolution 144-2008, July 29, 20B8hibit R-95.

CNEE Resolution 145-2008, July 30, 2008 publisinetthe Diario de Centro América on July 31,
2008, Exhibit C-273, and CNEE Resolution 146-2008, July 30, 2008, iphbtl in the Diario de
Centro América on July 31, 200Bxhibit C-271.
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think you should coordinate your work with Bates
White with EEGSA. Let me know if you need any
help587

However, Mr. Giacchino insisted and, accepting“tiedp” offered to him by Mr.
Bastos in his e-mail, Bates White paid for Mr. Basto travel to Washington DC
to meet in the offices of EEGSA’s consultant toiegwvhis own July 28 studigs
This insistence was not by chance. Mr. Giacchind &a@ontractual obligation to

EEGSA to “present and defend the Tariff Study, andeneral pursue approval

thereof, until final approval thereto is given InetCNEE:58° Accordingly, Bates

White had an economic interest in such approvatmithat, in the event that the

study was not approved, EEGSA could refuse to {safgeso0

Thus, according to TGPFPLon July 30 and 31 (interrupted on various occasion
by attempts to summon Mr. Riubrugent as well asesdvexchanges with
EEGSA), Mr. Giacchino “reviewed” with Mr. Bastos Wothe Expert
Commission’s pronouncement had been incorporatédiown study. As a result
of this review, on August 1, both Mr. Giacchino avid Bastos sent letters to the
CNEE, confirming that the July 28 study incorpodasdl of the pronouncements.
Given the volume and complexity of the model (adowy to Mr. Bastos, it was
137 Excel spreadsheets and more than one thousaed 2 it is clear that Mr.
Bastos did not have time to review the model, htiter was limited to listening
to and relying on Mr. Giacchino’s explanationsfdnt, he himself made this clear

587

588

589

590
591

592

Email from Carlos Bastos to Leonardo Giacchindy 28, 2008 Exhibit C-250.

Transcript of the final hearing in ICSID Case M&B/09/5 (excerpts)Exhibit R-140, Day Two,
Bastos, 631:17-632:1 (“Q: On what date did you tméth Leonardo Giacchino? — A: Between
30 and 31 July. — Q: And where did you meet? — AreHin Washington. — Q: And who paid for
the trip for this visit? — A: Bates and White”).

Contract between EEGSA and Bates White LLC fafqenance of the 2008-2013 Tariff Study,
January 23, 200&xhibit R-55, clause 5, number 12, Obligations of the Constifamn.

Ibid., clause four, letter D, Invoicing and Form of Paym
Claimant’'s Memorial, para. 178.

Transcript of the final hearing in ICSID Case M&B/09/5 (excerpts)Exhibit R-140, Day Two,
Bastos, 635:3-636:4.
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when he sent his letter to the CNEE “approving” 8tady of the 28th and

confirming that it was impossible for him to gother:

The size and complexity of the model in itself et
me from following in detail all the steps in the
calculation that was performeHowever, it is possible
to state that the results of the VAD calculated/anir
study are calculated with a model that incorporétes
decisions made by the Expert Commis&#¥n

As this text illustrates, Mr. Bastos only confirdhéhat pronouncements were
incorporated into the model, he does not know hb@sé incorporations were
accomplished or the veracity of the calculatiohss important also to note that,
as can be seen in Annex 4 of his letter containalh the reviewed
pronouncements, Mr. Bastos had not noticed thatited to review all of the
pronouncement®4 nor that in some cases, the July 28 study indictitat certain
pronouncements stated to be in EEGSA'’s favor wemeality issued in favor of
CNEES595

In addition, as mentioned earlf®,some of the pronouncements of the Expert
Commission would require more information in order(i) to confirm that the

prices submitted were efficient or (ii) analyze wiee more optimal construction

593

594

595

596

Transcript of the final hearing in ICSID Case M&B/09/5 (excerpts)Exhibit R-140, Day Two,
Bastos, 635:3-9 (Emphasis added); see also Lettar €arlos Bastos to Carlos Colom Bickford
and Luis Maté, August 1, 200Bxhibit R-97.

See Letter from Carlos Bastos to Carlos ColonkBicl and Luis Maté, August 1, 200Bxhibit
R-97, pg. 4; Chart of Corrections Required by Expert Cassion (attached as Exhibit 4 to the
Letter from Carlos Bastos to Carlos Colom Bickfartt Luis Maté, August 1, 200&xhibit C-
289 Bastos Exhibit CWS-1, paras. 35-36:

| reviewed the corrected Bates White tariff study @onfirmed that it
had fully incorporated the decisions of the Exg@&simmission [...]JFor
each discrepancy for which a correction was reduitehave noted
where in the Excel spreadsheets the correctionblegd incorporated
by Bates White into its model.

(Emphasis added).

The “Chart of Corrections Required by Expert Cassion” fails to include three discrepancies —
C.9.b., C4, and E.4 — each of which were decidedavor of the CNEE by the Expert
Commissionlbid.

See Section III.F.9 above.
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units existed than those proposed. It is clearMratBastos did not analyze these
issues. Furthermore, once all the changes werepaated, the model was still
to be optimized. At no point does Mr. Bastos mantichether he was able to
confirm that such optimization was performed. Itlsar that in two days, he did
not do so. Examined during the hearing in the ltm#accase regarding the nature

of his “review,” Mr. Bastos explained the true reax his work:

R. The last paragraph of the letter says: The aimb
complexity of the model in itself prevent me from
following in detail all the steps in the calculatidhat
was performed. However, it is possible to stat¢ tiha
results of the VAD calculated in your study is are
calculated with a model that incorporates the deess
made by the Expert Commission. [.Fpr me it was
impossible to corroborate all of the stages ofdalton

of the modePp?7

For these reasons, the final value of the Julyt@8yswas not, and could not be,
validated for approval by Mr. Bastos, which wasaimy event carried out in his
“personal capacity” and not on behalf of the Exg@oimmissiort?8 In addition,
the approval of Mr. Giacchino, as both judge andtypawith a contractual

obligation to defend the study, does not meritfertconsideration.

To claim, as TGH does, that the approval by two imerm of the Expert
Commission was “binding” upon the CNEE and obligate set the tariffs based

on the July 28 study lacks any merit.

13.  The report of July 28 did not incorporate the totalty of the Expert
Commission pronouncements
In addition to its preliminary review prior to ebt&shing the tariffs based on the
aforementioned Sigla study, the CNEE later subnhittee Bates White July 28
study for review by the independent consultant filehercados Energéticos.

597

598

Transcript of the final hearing in ICSID Case M&B/09/5 (excerpts)Exhibit R-140, Day Two,
Bastos, 635:3-636:4 (Emphasis added).

Ibid., Day Two, Bastos, 580:22-581-2 (“And | did the ksig& of the corrections made by the
consultant in a personal capacity.”).
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Mercados Energéticos concluded that the July 28ystlid not incorporate the

totality of pronouncements issued by the Expert @aggion>9°

429. With respect to the models, Mercados Energéticaxladed that they were

neither traceable nor auditable, and lacked theired support:

“With respect to the models, it may be concludeat th
EEGSA has submitted a set of Excel spreadsheets
grouped in folders called ‘models’, which have the
following problems: [...]

The set of Excel spreadsheets submitted does not
constitute a model and therefore does not permit an
orderly and systematic review that would make it

possible to corroborate and reproduce all the

calculations made.

[-..]

The Study submitted by EEGSA, on July 28, 2008, is
factually insusceptible of verification and cortieat in

two days, in accordance with the Terms of Reference
prepared by the CNEE and the VAD of the EC, due to
the fact that the aforementioned technical
inconsistencies make it incalculable. Thereforeah
consequently be concluded that this Study is not
suitable, or conclusiv&’

430. Even in those cases where Bates White gave itsaas=sithat it worked to “link

and document” the model, Mercados Energéticos veddhat:

It is worth noting in the first place that with pest to
the links, the scheme presented in Annex D of S&ge
in the EEGSA Consultant Report, which provides a
description of the support file for the tariff sjydears

no relation to the calculation spreadsheets ang@tp

599 Mercados Energéticos Consultant Firm, “ReviewEHEGSA’s Value-Added for Distribution
Study in Relation to the Expert Commission Opiriduly 2009,Exhibit R-103, pgs. 5-6 and 13.
See also Witness Statement of Alejandro AlbertoadrBarmiento, Mariana Alvarez Guerrero and
Edgardo Leandro Torres of Mercados Energéticos, 8@#/January 2012 (hereinaftstercados
Energético$, Appendix RWS-3.

600 Mercados Energéticos Consultant Firm, “ReviewEHEGSA’s Value-Added for Distribution
Study in Relation to the Expert Commission Opiriialuly 2009,Exhibit R-103, pgs. 5 and 13.
See also Mercados EnergéticAppendix RWS-3.
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files that were actually sent. The files are cosgui of
calculation spreadsheets with some relation to one
another, but do not form an integrated and ordered
model that allows for its adequate traceability.eTh
organization of the files and directories bears no
apparent logic in relation to the different stagéghe
Tariff Study.

Additionally, the review found values that were gop
pasted, and formulas that cannot be understood.

It was not possible to find calculation files thefiected
the numerical assessment to economically justify th
adapted technology in the revised version.

With respect to the documentation, no documentation
was found to justify and support the calculatiogisted

to the selection of the chosen optimal technolggies
either within the Stage C Report, or the supptesfol

With respect to the Expert Commission’s pronouncgmerdering that the
international price references be completed antlttiealowest price be used in
carrying out the calculations, Mercados Energéticosfirmed that there still
remained irregularities in the reference prices.oAmthe irregularities was the
lack of supporting documentation, which made it asgible to “ensure that the
price adopted for the VAD components constitutee liwest of the reported
prices.®02 As for the remainder of the study, Mercados Enégg concluded
that it did not reflect 64 percent of the pronouneats of the Expert Commission

(25 out of 39 issues, most of which correspondedpmions favoring the
CNEE)$&03 1t further concluded that the pronouncements iredatto discrepancies
C.3.c; C.3.f and C.4, decided in favor of the CNRre misrepresented (that is,
even though these were decided in the CNEE’s f&ates White presented them

as opinions in favor of EEGSA and therefore did make the required changes);

601

602

603

Mercados Energéticos Consultant Firm, “ReviewEEGSA’'s Value-Added for Distribution
Study in Relation to the Expert Commission Opirialyly 2009,Exhibit R-103, pg. 28. See
also Mercados Energéticasppendix RWS-3.

Mercados Energéticos Consultant Firm, “ReviewEHEGSA's Value-Added for Distribution
Study in Relation to the Expert Commission Opiniaiuly 2009,Exhibit R-103, pgs. 16 and 17.
See also Mercados EnergéticAppendix RWS-3.

Ibid, Exhibit R-103, pgs. 6 and 12; Mercados Energétidgspendix RWS-3.
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even in cases in which the Expert Commission issu@donouncement against
the CNEE, the study discovered that the consulizade changes that were not

requiredso4

The failure to incorporate all of the pronouncemsents also confirmed by Mr.
Damonte, who, after including all possible pronaments (excluding those for
which additional information was required and withbeing able to optimize the
Bates White model), obtained a VNR figure of US® @gillion instead of the

US$ 1,053 million estimated by Bates White in iityP8 report&0s

TGH, with support from its expert Mr. Kaczmar@kprincipally tries to justify
the substantial increase in the 2003 VNR and tipogposed in the July 28 study
based on inflation. Besides the fact that not &lthe elements included in the
inflation index used by Kaczmarek are applicabl&tmtemala or to EEGSA, but
are rather applicable to the United St&t8snd that the analysis assumes that the
2003 values are efficierf®® the most important issue is that this analysis
completely disregards the principle foundationsttd model company system.
The model company system does not take the pregedriff base and adjust it
for inflation. The model system constructs a newnpany (a new tariff base)

every five years and tries to make it more effitReh

As Kaczmarek well indicates, the methodology usethe 2003 study was based
on the actual company, adjusted for some efficen@ER top-down approagh
That methodology was set aside in 2008 and wasacegl by thebottom-up

approachthat creates a model company from scraggkédn field. Thetop-down

604

605

606

607

608

609

Ibid, Exhibit R-103, pgs. 6 and 12; Mercados Energétidgspendix RWS-3.
Damonte Appendix RER-2, para 173.

KaczmarekAppendix CER-2, paras. 104-106.

Damonte Appendix RER-2, para. 224.

As already explained by Damonte in his repoitj@from the fact that adjustment for inflation are
not an acceptable approach in the model companiyadelogy, it is important to note that there is
no evidence showing that the VNR in the 2003 NERAdg was efficient. Giacchino himself
recognizes in his witness statement that the stodyained substantial errotbid., chapter 7.2.

Ibid., chapter 7.2.
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436.

system necessarily replicates some of the basifficiemcies of the actual
company’s structure. In thdottom-up system, on the other hand, these
inefficiencies are not taken into considerationcesina model company is
constructed from scratcf? For this reason, by creating an efficient model
company completely from scratch (disregarding adifficiency reflected in the
previous tariff review), one would expect that hese values and updated values

would be less than the previous tariff base inddgedhflation 511

14.  The tariffs set by the CNEE are reasonable in thathey reflect the
efficient cost for electricity distribution
In addition to the previously described issues grampted the CNEE to declare
the Bates White study inadmissible and set tabffsed on the Sigla study, it is
important to note that these tariffs were establislising technical criteria in
accordance with the procedure and principles of lG& and the RLGE. The
tariffs were calculated by an independent, prefjadli consultant who had
previously and satisfactorily worked for EEGS®&. More importantly, Sigla

based its calculations on the Terms of Referemselyi accepted by EEGSA.

TGH claims in its Claimant's Memorial that it didon participate in the
preparation of the Sigla stud@¥? This argument is unfounded, precisely because
this involvement is not provided for in the LGE e RLGE. The regulatory
framework provides for using the tariff study o€t&@NEE consultant as a tool of
last resort, to be used only if (i) the distribtgorconsultant refuses to

“implement” the corrections to the study; and thig study was not suitable for

610

611

612

613

KaczmarekAppendix CER-2, para. 98; see also Damomgpendix RER-2, paras. 37-38.

Damonte Appendix RER-2, paras. 35-43. As Damonte explains, we notelibdt methods are
used by different countries and are equally vakadr example, the Top Down approach has more
been used in the past in Argentina, Chile, PeruS#&ll/ador, and Guatemala. The Bottom Up
approach has been used by Argentina, Chile, Pdr8akador, Uruguay, and Guatemala. The
changes in methodology took place because regslatere searching for safer methodologies,
based on economic theory and mathematical tool®ptimization an above all capable of
producing reproducible results.

See para. 324 above.

Claimant’'s Memorial, para. 197.
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modification. Likewise, TGH’s allegation that conssioning an independent
study from Sigla at the start of the tariff reviesvevidence of the CNEE’s pre-
established intention to reject the EEGSA studynoarme taken serioushyt As
explained earlier, the CNEE commissioned independ&dies for the tariff
reviews of EEGSA, Deorsa, and Deocsa to serveb@mehmarkwhen reviewing
these distributors’ studies, in accordance wittonemendations of the Chilean
expert, Mr. Bernstein. In the case of Deorsa andcB&, because these companies
adhered to legal procedure and to the applicabten3 ®f Reference, the CNEE
had no need to use the Sigla study to set thgdentive tariffs. To argue that the
CNEE was only to commission its supporting studgeothe distributor’'s study
was rejected, meaning once the deadline for puhtisthe new tariff schedule
was to expire, is contrary to all logic. Not onlyowd this entail the late
publication of the new tariffs, it would imply arggus impediment in the CNEE’s
analytical capacity given that the independent aliast’s study is possibly the
best tool that the CNEE has when analyzing thdf tatudies prepared by the
distributors.

437. In addition to adhering to legal principles, itegen more important to note that,
unlike the values proposed in the Bates White R8ystudy, the tariffs set
according to the Sigla study reflect efficient \edu

438. Kaczmarek tries to discredit the Sigla tariff stumly among other thing3? only
comparing the evolution of EEGSA’s tariffs at theedium voltage level to
companies in El Salvador. According to Kaczmarkk, WADs resulting from the
tariffs set on the basis of the Sigla study are twthree times lower than those of
distributors in El Salvador that were “potentiallgdmparablé16

614 Calleja,Appendix CWS-3, para. 49.

615 For a detailed analysis of Kaczmarek’s other argpis related to the tariff level established in
2008, see Damonté&ppendix RER-2, Chapter [7.2].

616 KaczmarekAppendix CER-2, para. 124
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440.

This approach is wrong. First, the expert, in asbd manner, shows only the
evolution of EEGSA's tariff for medium voltage ldsecompletely ignoring those
for low voltage, which clearly invalidates his aym$.617 Second, the
“potentially” comparable companies from El Salvadbat he uses are not
comparable to EEGSA, as further explained by Dam@ft ast, Kaczmarek is
being partial by not comparing the tariffs arisingm Bates White’s tariff study,
which he insists should be applied, but which digantly exceed the tariff levels
of El Salvadof9

Contrary to Kaczmarek’s allegatiofi,the Sigla values are primarily in line with
the VAD of CAESS, the EI Salvadorian distributor shocomparable to

EEGSAS21 The following graphic shows this consistency i ttase of low

voltage, and, in turn, the disproportionality o&tl'AD proposed by EEGSA in
the July 28 study.

617

618

619

620

621

KaczmarekAppendix CER-2, para. 124
Damonte Appendix RER-2, para. 231.
See section V.B below.

Kaczmarek,Appendix CER-2, para. 124. Kaczmarek alleges that the tariffscaparable
companies in El Salvador are double or triple tbhthose set by EEGSA. As previously
explained by Damonte (Damont&ppendix RER-2, para [215]) Kaczmarek uses companies that
are not comparable to EEGSA; instead, the compawst @ppropriate to make this comparison
with is CAESS. CallejaAppendix RER-2, para. 215.

Damonte Appendix RER-2, para. 234.
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VAD Low Voltage (LV) - EEGSA vs. CAESS (EIl Salvado)s22
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441. As shown above, in the case of medium voltageyY#e resulting from the Sigla
study is much higher than that of CAESS. The digprtionality of the tariffs
sought by Bates White is apparent in the following:

622 M Abdala and M Schoeterappendix RER-1, Section 1V.2.2.
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VAD Medium Voltage (MV) - EEGSA vs. CAESS (El Salador)23
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More illustrative still, the values are in line tvithe entire region. According to a
benchmarking study carried out by Damonte in whiehcompared the VNRs of
60 Latin American distributors, the VNR for EEGSAsed on the Sigla study
coincided with the VNR of the benchmark (only 1qest lessy24 Likewise, the
book value of EEGSA’s asset base (including mercleaedit, which is the
difference between the book value and the full @gbaid for by Teco for its
shares in EEGSA®5results in a value that is very similar to the ddenark and
that of Sigla, which also confirms its reasonab$sié It is important to clarify,
as Damonte explains, that except in limited exosgti the accounting VNR is

almost always lower than the regulatory VNR, gitleat the latter must be more

623

624

625

626

Ibid.

Damonte, Appendix RER-2, para. 247. We note that the Terms of Refererempiired
presentation of a benchmark study which Bates Whniteer submitted; furthermore, the Expert
Commission unanimously pronounced itself on theessity of presenting comparisons to validate
the calculations in the study. Expert Commissiepd®tt, July 25, 200&xhibit R-87, pg. 164.

Higher than the inventory value. We note thi th a conservative analysis given that the value
offered by Teco in the privatization is itself aki(the premia eventually paid by the offeror
cannot be passed on to the consumer). DamApfeendix RER-2, para. 251.

Damonte Appendix RER-2, para. 251.
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efficient.627 By providing an additional comparison, we notettiiae VNR
proposed by Bates White on July 28 is, in turn, p24cent higher than the
benchmark VNR28 The following graphic illustrates these valges:

Benchmarking VNR Capital Base
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627 Damonte Appendix RER-2, paras. 27-30 and 39:

[TIhe Regulator always takes into considerationréed company,
when it comes to judging the reasonableness o¥/tR and the
costs of the Model Company to be used for theftadfculation.
The costs and facilities of the real company (mdy @n Guatemala
but in most of Latin America) represent an uppemitlito the costs
of the Model Company that will be used in calculgttariffs. The
reason-ableness of this principle is obvious, stheemain aim of
regulation is equity, both for consumers and foe tkervice
provider. If the Regulator recognizes a cost tlahigher than
reality, it would be allowing the company to eaewenue above its
costs, so the company would achieve above nornuoditaility.
Moreover, this implies that consumers would be pagytariffs
higher than those necessary to provide the seeffagently. [...]
It is important to consider that the unit VNR ofetiModel
Company will always be less, or at most equal & tf the real
company, unless the greater value is more thanseiffby
associated lower costs of the other components

(Emphasis added).

628 Damonte Appendix RER-2, para. 250.

629 We note the high level of the VNR in 2003 comgianéth the benchmarking (72 percent higher).
Ibid., para. 249.
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444,

445,

a. The current tariffs attracted buyers to EEGSA’s stes

Kaczmarek alleges that the tariffs adopted by th&E do not allow EEGSA to
receive the return on investment contemplated ByLIBES3C The reasoning of

Kaczmarek, however, is plagued by fatal errorsiarzhsed on false assumptions.

First, as already explained, Kaczmarek conductegfuofitability analysis on the
amounts invested in EEGSA shaféseven though the LGE does not recognize
profits over the real investment nor the price gaidshares, but rather over the
capital base of the model company. Thereforeptbét rate of between 7 and 13
percent provided for by the LGE must be measuretherbasis of the regulated
capital base during the concession period, asait@mg-term investment. Finally,
and most importantly, Kaczmarek in his analysis pletely ignores the
restructuring of EEGSA’s business activities, imibhg the transfer of
infrastructure, of the transportation business flBEGSA to Trelec, and of other

activities to affiliated companies2

Additional evidence that the tariffs that the CN&# based on the Sigla study did
not, as TGH claims, adversely affect EEGSA or ltarsholders, is the sale by
Teco of its shares in EEGSA to Empresas Publicasleldellin €PM) after the
new tariffs were established. The total sum paiccéish) by EPM for 100 percent
of the shares in DECA Il was US$ 605 million, acprithat included the buyer
assuming the debt previously incurred by DECA Idl @és subsidiarie&33 Upon

presenting EEGSA to the interested parties, memlwérghe Consortium

630

631

632

633

KaczmarekAppendix CER-2, paras. 230-231.
Ibid., para. 230.
See section 111.C.1 above and M Abdala and M 8tdrs Appendix RER-1, Section 111.2.5.

In the case of EEGSA, the debt assumed was US$mBiflién. See Binding Offer presented by
Empresas Publicas de Medellin, E.S.P. to Iberdfokergia, S.A., TP de Ultramar LTD y EDP —
Energias de Portugal, S.A. (redacted version), ligéct6, 2010Exhibit C-352, annex 2.
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447.

characterized the company as nothing less than 6déribe best and most solid

companies of the country3*

As EEGSA'’s buyers fully confirmed at the time, thegught EEGSA because
they considered it to be “the biggest and strongastrgy distribution and

marketing business in Central Americ&®® Furthermore, as EPM executive
Federico Restrepo confirmed, he bought EEGSA “anlihsis that the current
tariff model and layout is the one that exists [afjd we don’'t have any
expectations that it will be modified in any otltkrection.’®36 EPM is one of the

largest public utility companies in Latin Amerioaijth broad experience in the
sector, and is an example of management and operati the region. Its

acquisition of EEGSA is a show of confidence and emaorsement of the
regulatory and tariff-related management perfortmgthe CNEE.

It is worth highlighting that, while TGH claims iks Memorial that its sale of
shares in EEGSA was motivated by alleged mistreattnon the part of
Guatemala, the press releases issued by TGH apdritsers in EEGSA make no
reference to this. To the contrary, TGH publiclynannced that the sale of its
share in EEGSA was due to its interest in concéngats power generating
assets in Guatemala, emphasizing its “continuedd goperations and strong
earnings and cash flow3” In keeping with this position, Iberdrola and EDé&,
their part, explained to their shareholders thatdhle of EEGSA was exclusively

634

635

636

637

DECA Il Management Presentation, September 2B%bibit R-127, pg. 22 (Emphasis in bold in
the original).

EPM Informative Newsletter, “EPM acquires largestd most solid energy marketing and
distribution business in Central Americ&ttober 21, 201EXxhibit R-129.

“We carry no flag, we respect root&tensa Libre October 23, 2010kxhibit R-133; Letter
from EPM to Iberdrola regarding the non-bindingeoffJuly 26, 2010Exhibit R-126. Suffice it

to say that when accepting the price offer, TGHetebn the favorable opinion of its financial
consultants at Citi, which disregarded any tariffreases before 2014. See Letter of Citi to the
Management of Teco Energy, Inc., October 14, 2&kbjbit R-128.

Teco Press Release: “TECO Energy reports thiattquresults”, October 28, 201Bxhibit R-
134, pg. 1.
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due to corporate policies that were in no way eelab the EEGSA tariff review

process in 200838

Furthermore, Teco has recently acquired the biddikes for a major investment
in Guatemala’s electricity sector, which demonsgdhat its decision in 2010 had

no relation to a discrepancy with the regulatognfework or the authorities in

EEGSA AND ITS SHAREHOLDERS FuLLY EXHAUSTED THEIR REMEDY TO
JUDICIALLY CHALLENGE THE TARIFFS

As TGH explained in its Claimant's Memori& EEGSA and its shareholders
decided to judicially challenge the CNEE’s decisiohn particular, EEGSA
decided to present aamparoagainst CNEE Resolution CNEE 144-2008 which

Iberdrola explained to its shareholders that tile sf EEGSA was due to the need to ensure the
availability of capital necessary for investing\Miexico and Brazil:

The objective of IBERDROLA is to focus on its Lathkmerican
presence in Mexico and Brazil, which have becomedaintries
in the future growth of the Group, as this is oretl®e most
dynamic regions of the world. [...]

The sale of investee companies in Guatemala isnei@fiin
IBERDROLA’s divestment plan, the purpose of which to
maintain the Group’s financial strength, optimizpital structure
and ensure the pace of investments committed tm#r&ets.

The operation is in addition to others announced2@10 by
IBERDROLA [...] in the United States, in Chile, and i

Press release of Iberdrola Energia S.A., Octobg2@P0,Exhibit R-132 (Emphasis added).

EDP, for its part, explained that the sale wasnra With its strategy of divestiture in non-strateg
assets over which the company could not exercisga@oEDP told its investors:

“The sale of these assets is in line with EDP’atetyy of divesting
non-core assets, such as minority stakes with mergies with
other assets in EDP and where EDP cannot haveszarglrole in
the management of the company.”

EDP Press Release: “EDP sells its stake in DECA @g¢tober 21, 2010Exhibit R-130

448.

that sectof3?

G.
449,
638
[Guatemala].

(Emphasis added).
639 Colom,Appendix RWS-1, para. 163.
640

Claimant’s Memorial, paras. 204-219.
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451.

452.

established the tariffs for the five-year periodnfr 2008 to 2013, and against
CNEE Resolution No. GJ-Providencia 3121 that dis=bl the Expert
Commissiorf41 Even though the courts of first instance ruledEBEGSA’s favor,
the CNEE appealed these decisions resulting inr tmeversal by the
Constitutional Court of Guatemala in decisions afvBimber 18, 2009 and
February 24, 2016:2

TGH and its legal expert, Professor Alegria, ddtcthe decisions of the
Constitutional Court of Guatemala rejecting EEGSAlgims, as incorrect and
politically biased843 However, as explained below, these accusatioes ar
groundless. The process and the foundation uridgrtiiese Constitutional Court
decisions respected the rights of TGH and EEGSAJraady analyzed above and
reiterated below#4

TGH’s criticism of the Constitutional Court is oppunistic and unfounded,
revealing a profound lack of understanding with arelgto the relationship

between the Constitutional Court, the CNEE, and3beernment of Guatemala.

As already explained, the CNEE does not have afifigab or other interests in
preventing an increase in distribution tariffs.s tinly obligation is to ensure
compliance with the LGE. Strong evidence that hegit CNEE nor the
Guatemalan State politically intervene in the deteation of tariffs is that in
2010, the CNEE, under the same Board of Directoas $et the tariffs in 2008,
approved a quarterly tariff increase in favor of GFA, Deocsa, and Deorsa,
simply because it was in compliance with the LGtesns. In EEGSA’s case,

this amounted to a 9.8 percent increase in unsuziesidariffs and a notable 30

641

642

643

644

Claimant’'s Memorial, paras. 207 and 209.

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November, 18
2009,Exhibit R-105; Decision of the Constitutional Court, February 2@10,Exhibit R-110.

Claimant’'s Memorial, para. 275; Alegriappendix CER-1, paras. 75-76. We note that, while
the way to challenge the decision of the highestricof Guatemala before an International
tribunal would be via alleging a denial of justi®&GH has not invoked, nor could it invoke, a
violation of that standard. -78. See section I1Z2.Bnd V.

See Sections 11.B.2 and V.
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percent increase in subsidized tariffs (the subsdlitariff is for the country’s
poorest demographi€¥> Not only did the CNEE approve these increases,tbut
also actively intervened to defend them when allégdtle ensued with the
Ombudsman for Human Rights, who requested and restaanamparo that
provisionally suspended this increase. Followingagpeal, the Constitutional
Court heard arguments by EEGSA and the CNEE agadhst provisional
amparg and revoked it, thus allowing implementation loé tariff increases as
established by the CNEEE¢ It is important to note that in this case, thesitent
of Guatemala himself publicly opposed the judigaspension of the electricity

tariff increasest4?

As another example of the Constitutional Courtdeipendence, on February 25,
2010, only a day after issuing its judgment revgkihe amparoof which TGH
complained, the Court upheld the removal of the idMer of Education,
Bienvenido Argueta, one of the most visible ministen the government, on
account of his failure to submit reports on educatplans, as required by a
member of Congre$48

645

646

647

648

“[Alvaro] Colom deplores decision by judge thaispends increases in electricitf?ublimetrq
May 12, 2010Exhibit R-117:

The CNEE approved an increase of between six are8tent in
electricity prices for the May—June—July quartemwas rejected by
broad sectors of the population.

Human Rights attorney Sergio Morales filed an appgainst the
measure, believing it would increase the cost efttaisic goods.

In EEGSA'’s case, this amounted to 9.8 percent aseén unsubsidized (now 1,94 Q/kWh) and a
notable 30 percent increase in subsidized taniffsv(1,68 Q/kWh), this being the tariff subsidized
for the country’s poorest demographic. “Sociaktieity tariff rises between 25 and 30 percent
starting in May”,Prensa Libre April 29, 2010 Exhibit R-114.

Decision of the Constitutional Court, Consolidhi€ase Files 719-2010, 721-2010, 722-2010,
723-2010 and 724-2010, Direct Appeal, March 3, 2@&hibit R-113 pg. 6.

“[Alvaro] Colom deplores decision by judge thatspends increases in electricitfPublimetrg
May 12, 2010Exhibit R-117.

Decision of the Constitutional Court, Case F#3-2009, February 25, 201Bxhibit R-111.
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Finally, this same Constitutional Court recentlymaated the presidential
aspirations of the former wife of former Presidéhtaro Colom, by rejecting her
candidacye4®

TGH’ sATTEMPTS TO “PoLITICIzE " THE PRESENT DISPUTE IN ORDER TO
RAISE IT TO THE INTERNATIONAL PLANE

Finally, it is necessary to briefly refer to TGHitempts to politicize this dispute
to give it an international “color.” To this endh its Claimant’s Memorial, TGH
refers to Guatemala’s alleged pressure and harassmmpaigns against EEGSA
and its executives. Nonetheless, there is a comfdek of substantial evidence to
prove its allegations.

1. (Private) criminal charges filed against EEGSA exadives

In its desperate attempt to politicize this dispul&H refers to a supposed
criminal prosecution in which two of EEGSA’s exegat in Guatemala were
victims. TGH explains that, due to certain char@é=d in August 2008by

Generadora del Sur S.A. (a private Guatemalan pgeeerating company), a
criminal trial court in the small town of Amatitléam the outskirts of Guatemala
City, issued an arrest warrant for two EEGSA emgésy Luis Maté, EEGSA’s

General Manager, and Gonzalo Gémez, a former coyngauployees0

The story presented by TGH regarding this situattomompletely false and is
worth briefly clarifying. The arrest warrants forMaté and Mr. Gomez, issued
in late August 2008, resulted from EEGSA’s dispwiéh a private company,

Generadora del Sur S.A., which lasted several nsorh the time these arrest
warrants were issued, the tariff schedule had djrdeeen in force for almost a
month. In any case, only days after the warra@ai$ been issued, they were
suspended by the Third Chamber of the Court fom®l Appeals in Guatemala

649

650

Decision of the Constitutional Court, Case F@9@-2011, August 8, 201Exhibit R-141.

Claimant’s Memorial, para. 205; Judgment of tlirstAnstance Criminal Court for Narcoactivity
and Crimes Against the Environment, Arrest Warragainst Luis Maté and Gonzalo Gémez,
August 26, 2008Exhibit C-296; Maté, Appendix CWS-6, paras. 66-72; Callej@dppendix
CWS-3, para. 55.
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City and eventually dismissée In his witness statement, Luis Maté recognizes
that criminal charges were filed by an individuaid that the Public Ministry had
been dismissing each of those charges.

Demonstrative of the fact that such charges, beitidoy individuals, are beyond
the CNEE’s control, is the fact that Moller himseds well as other Directors,
have also been victims of such baseless chargea bgmpany that has a
transmission contract with Generadora del Sur $AThe duty to submit to

judicial proceedings is an inevitable consequerfdeving under the rule of law

and performing duties associated with public ugdt The State, to the contrary,
and as acknowledged by the witness Mr. Maté, pretedhese EEGSA

executives by way of its Judicial Branch.

2. The theft of Mr. Calleja’s laptop

If TGH’s claims regarding the private complaintedi against EEGSA directors
are strikingly groundless, TGH’s complaint involgithe theft of Mr. Calleja’s
laptop is even less plausible. According to TGH Saptember 1, 2008, after Mr.
Calleja gave a radio interview, “[w]hen he returnedhis car after giving the
interview, he discovered that his car had beendirakto and his laptop computer
had been stolerf33 Mr. Calleja submits no documentary evidence of palce
report issued after the alleged theft. Anyone kndlat leaving a laptop in a
parked automobile, even in a developed countrynsieasuming the risk of theft.
This is even more so in a Latin American capitdle Trivolity and absurdity of
attempting to hold the Guatemalan government resptanfor a theft in a parking

lot requires no further comment.

651

652

653

Maté,Appendix CWS-6, paras. 71-72.

“Commercial firm accuses EEGSA of monopolistiagiices”, El Periddico, June 9, 2008,
Exhibit R-82; Moller, Appendix RWS-2, paras. 51.

Claimant’s Memorial, para. 206.

200



460.

GUATEMALA HAS NOT BREACHED THE INTERNATIONAL
MINIMUM STANDARD OF TREATMENT UNDER ARTICLE 10.5 OF
THE TREATY

THE INTERNATIONAL MINIMUM STANDARD DOES NOT CENSURE REGULATORY
OR CONTRACTUAL CONDUCT THAT IS ALLEGEDLY CONTRARY T O DOMESTIC
LAW , EXCEPT IN THE CASE OF DENIAL OF JUSTICE

1. The international minimum standard only provides protection
from gross conduct, such as conduct that is manifthg arbitrary or
that flagrantly repudiates the regulatory framework
The text of Article 10.5 of the CAFTA-DR makes alethat the guaranteed
standard of treatment is the customary internatidaa minimum standard.
Article 10.5 reads:

Minimum Standard of Treatment

1. Each Party shall accord to covered investments
treatment_in_accordance with customary internationa
law, including fair and equitable treatmeahd full
protection and security.

2. For greater certainty, paragraph 1 prescribes th
customary international law minimum standard of
treatment of aliens as the minimum standard of
treatment to be afforded to covered investmemte
concepts of “fair and equitable treatmeraid “full
protection and security” do not require treatmemt i
addition to or beyond that which is required byttha
standard, and do not create additional substantive
rights The obligation in paragraph 1 to provide:

(@) “fair and equitable treatment” includes the
obligation not to deny justice in criminal, civibr
administrative adjudicatory proceedings in accocgan
with the principle of due process embodied in the
principal legal systems of the world; and

(b) “full protection and security” requires eachrtydo
provide the level of police protection required end
customary international law.
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3. A determination that there has been a breach of
another provision of this Agreement, or of a sefgara
international agreement, does not establish thateth
has been a breach of this Article. (Emphasis added)

Therefore, under Article 10.5 of the Treaty, what State must guarantee is the
minimum standard of treatment, that is, “the custominternational law
minimum standard of treatment of aliens.” It is egsly stated that the concept
of “fair and equitable treatment” that is invokeg ©GH, as well as the concept of
“full protection and security,” “do not require &&nent in addition to or beyond
that which is required by that standard, and doaneate additional substantive

rights.”
In Annex 10-B of the Treaty, the parties also:

[Clonfirm their shared understanding that “custoynar
international law” generally and as specifically
referenced in Articles 10.5, 10.6, and Annex 10-C
results from a general and consistent practicetateS
that they follow from a sense of legal obligatidith
regard to Article 10.5, the customary internatiolaav
minimum standard of treatment of aliens refers|to a
customary international law principles that protdet
economic rights and interests of aliens. (Emphasis
added).

TGH must therefore show that Guatemala has breadhed customary
international law minimum standard of treatmentabéns. In order to provide
content to the minimum standard of treatment, exédemust be presented of the
“general and consistent practice of States that tbkbow from a sense of legal
obligation.” As has been made clear by internafitmaunals, the burden of proof
with respect to customary international law is ba Claiman#>4 TGH presents
absolutely no argument, much less evidence, of vghilie general and consistent
practice followed by the United States and Guataniedm a sense of legal

654

Cargill, Incorporated v. United Mexican Stat¢ékCSID Case No. ARB(AF)/05/2) Award, 18
September 2009Exhibit CL-12, para 273;Glamis Gold Ltd. v. United States of America
(UNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para 601.
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obligation regarding the minimum standard of treaitn Therefore, from the

outset, TGH’s argument lacks any basis in law.

TGH limits itself to citing cases that refer to timernational minimum standard
of treatment, and does so without a careful anafysin particular, TGH omits
any reference to the rulings of international trils that have confirmed that in
order to constitute a violation of the internatibmainimum standard under
customary international law, the State’s conducsinoe extreme and outrageous.
This was, for instance, the conclusion reachedbytribunal inCargill v. Mexico
after conducting a detailed analysis of the contdrithe international minimum
standard, including the decisions of other tribarai the subje®&s In the words

of theCargill tribunal:

To determine whether an action fails to meet the
requirement of fair and equitable treatment, autndd
must carefully examine whether the complained of
measures were_grossbynfair, unjust or idiosyncratic;
arbitrary beyond a merely inconsistent or questitga
application of administrative or legal policy or
procedure so as to constitute an unexpected and
shocking repudiation of a policy’s very purpose and
goals, or to otherwise grossly subvert a domeaticdr
policy for an ulterior motive [...§57

The tribunal inGlamis Gold v. the United Statesled in a similar manner. The
guestion inGlamis Goldwas whether a refusal to grant a mining permit tes
allegedly contrary to the administration’s previquactice constituted a violation

of the fair and equitable treatment standard. Tibernal stated:

[T]o violate the customary international law minimu
standard of treatment codified in Article 1105 bet
NAFTA, an act must be sufficiently egregious and
shocking — a qgross denial of justice, manifest
arbitrariness, blatant unfairness, a complete fattue

655

656

657

See Claimant's Memorial, paras 232-234, 240-243.

Cargill, Incorporated v. United Mexican Stat¢kCSID Case No. ARB(AF)/05/2) Award, 18
September 200Exhibit CL-12, paras 284-286.

Ibid., para 296. (Emphasis added).
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process, evident discrimination, or a manifest latk
reasons— so as to fall below accepted international
standards and constitute a breach of Article 1105(1

[...] a breach requires something greater than mere
arbitrariness, something that is surprising, shagkor
exhibits a manifest lack of reasonift§

466. The tribunal inThunderbird v. Mexicalso required that the State’s conduct be

extreme and outrageous:

Notwithstanding the evolution of customary law &nc
decisions such ddeer Claimin 1926, _the threshold for
finding a violation of the minimum standard of
treatment still remains highas illustrated by recent
international jurisprudence. For the purposes & th
present case, the Tribunal views acts that wowe gi
rise to a breach of the minimum standard of treatme
prescribed by the NAFTA and customary international
law as those that, weighed against the given factua
context, amount to a groskenial of justice or manifest
arbitrariness falling below acceptable internationa
standard$§>®

467. Tribunals outside the context of the NAFTA haveoalequired that the conduct
be extreme and outrageous. For exampleGémin v. Estoniahe tribunal was
presented with allegations of improper conduct o gart of Estonia’s financial
services regulator, the Central Bank of Estonialuiing with respect to the
revocation of a banking license. The tribunal regdahe claim, holding that the
minimum standard does not censure merely irregrdaduct: “Acts that would
violate this minimum standard would include actswgimg a willful neglect of
duty, an insufficiency of action falling far belowternational standards, or even

subjective bad faith¢so

658 Glamis Gold Ltd. v. United States of Amer{&#aNCITRAL Case) Award, 8 June 200Bxhibit
Exhibit [sic] CL-23, paras 616-617.

659 International Thunderbird Gaming Corporation v. ited Mexican State§UNCITRAL Case)
Award, 26 January 200&xhibit CL-25, para 194. (Emphasis added).

660 Genin et al. v. Republic of EstonfiCSID Case No. ARB/99/2) Award, 25 June 20Bxhibit
RL-3, paras 365, 367. TGH cites cases sucBiaster Gauff v. Tanzanj&umeli v. Kazakhstan
Azurix v. Argentinaand Saluka v. Czech Republio support its position that the minimum
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469.

2. The international minimum standard does not cover onduct that is
not more than a supposed violation of domestic lawnuch to the
contrary, it accords the State an ample margin of ppreciation,
leaving the task of redressing mere irregularitieso the local courts
and tribunals

TGH argues that “numerous tribunals found the Histe liable” in a situation
“such as the case at harfd’Nothing could be further from the truth. Case iaw
clear in affirming that it is not for internationaburts and tribunals to decide
disputes regarding nothing but supposed regulataegularities, such as disputes
over the interpretation and application of a retpriaframework. Tribunals are
required to accord an ample margin of appreciatothe State when a party’s

claims are based on such irregularities.

The decision of the NAFTA tribunal i8D Myers v. Canad# relevant in this
regard. InSD Myers,the claimant argued that Canada breached theafalr
equitable treatment standard when it imposed o#isins on the transport of

hazardous substances, causing damage to the ctamaste treatment business:

When interpreting and applying the “minimum
standard,” a Chapter 11 tribunal does not havepam-0
ended mandate to second-guess government decision-
making Governments have to make many potentially
controversial choices. In doing so, they may appear
have made mistakes, to have misjudged the facts,
proceeded on the basis of a misguided economic or
sociological theory, placed too much emphasis oneso
social values over others and adopted solutiortsatiea
ultimately ineffective or counterproductive. The

661

standard under customary international law is mgttmhore than the standard of fair and equitable
treatment. However, in none of these cases didréaties in question contain language similar to
that of Article 10.5 of the DR-CAFTA with regard tustomary international law. The tribunals
focused their analyses on the meaning of the esgimes‘fair and equitable treatment” and
mentioned the international minimum standard otdetinglyin dicta (Rumeli Telekom A.S. and
Telsim Mobil Telekomikasyon Hizmetleri A.S. v. BRépuof Kazakhstan(ICSID Case No.
ARB/05/16) Award, 29 July 200&xhibit CL-39, paras 609-611Biwater Gauff (Tanzania) Ltd.
v. United Republic of Tanzan{#CSID Case No. ARB/05/22) Award, 24 July 20@Xhibit CL-

10, paras 591-5925aluka Investments B.V. v. Czech RepybIMCITRAL Case) Partial Award,
17 March 2006 Exhibit CL-42, paras 296-309Azurix Corp. v. Republic of ArgentidCSID
Case No. ARB/01/12) Award, 14 July 20@xhibit CL-8 , paras 359-361).

Claimant’s Memorial, title of Section I1.B.
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ordinary remedy, if there were one, for errors in
modern _governments is through internal politicatl an
legal processesncluding elections.

[...]

The Tribunal considers that a breach of Article 310
occurs only when it is shown that an investor heesnb
treated in such an unjust or arbitrary manner that
treatment rises to the level that is unacceptabia the
international perspective. That determination miest
made in the light of the high measure of deferghe¢
international law generally extends to the right of
domestic authorities to regulate matters withinirthe
own border$62

In Thunderbird v. Mexicoa dispute arose over a ban imposed by the goverm
(SEGOB) on the betting games that the investortallsubsidiary (EDM) was
planning to distribute. The investor argued tha ban constituted unfair and

inequitable treatment. The tribunal rejected tlanclas follows:

In the present case, the Tribunal is not convinibed
Thunderbird has demonstrated that Mexico’s conduct
violated the minimum standard of treatment, for the
following reasons.

[.]

The Tribunal does not exclude that the SEGOB
proceedings _may have been affected by certain
irreqularities. Rather, the Tribunal cannot find e
record any administrative irreqularities that wgrave
enough to shock a sense of judicial propriety dng t
give rise to a breach of the minimum standard of
treatment]...] [I]t does not attain the minimum level of
gravity required under Article 1105 of theslrA under

the circumstance®3

A similar conclusion was reached@AMI v. Mexicowith respect to an investor’s
claims regarding the way in which the Mexican atthes had applied a domestic

662

663

SD Myers Inc v. CanaddUNCITRAL Case) First Partial Award, 13 Novembei0B, Exhibit
CL-41, paras 261, 263.

International Thunderbird Gaming Corporation v. ithd Mexican State§UNCITRAL Case)
Award, 26 January 200&xhibit CL-25, paras 195, 200. (Emphasis added).
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regulation concerning sugarcane production. Refgrto Waste Management I
the tribunal concluded that a “failure to fulfilhé objectives of administrative
regulations” and the “requirements of national lddbdes not necessarily violate
international law.8%4 Instead, in determining whether a breach of the dad
equitable treatment standard has taken place,utidamental issue is whether a
“claim of maladministration [...] amount[s] to an ‘wight and unjustified
repudiation’ of the relevant regulatiorf$3 Accordingly, maladministration alone
is not enough to establish a breach of the standard

The GAMI tribunal’s analysis of the facts presented tordvides further support
to the conclusion that mere irregularities in tpplecation of domestic law do not
result in a breach of the international minimumndt&rd. According to the

tribunal:

GAMI has demonstrated clear instances of failuges t
implement important elements of Mexican regulations

It has adduced eminent evidence to the effect ttheat
Mexican government is constitutionally required to
give effect to its regulatiorf§$

However, the tribunal concluded that:

Claims of maladministration may be brought befdwe t
Mexican courts. Indeed as breaches of Mexican
administrative law they could be brought nowhese el

[.]

GAMI has not been able to show anything approaching
“outright and unjustified repudiation” of the rebawt
regulations6?

664
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666

667

GAMI Investments, Inc v. Mexi€¢dNCITRAL Case) Final Award, 15 November 20@khibit
RL-7, para 97. (The tribunal’'s translation to SpanisiCargill, Incorporated v. United Mexican
StategICSID Case No. ARB(AF)/05/2) Award, 18 SeptemB@09,Exhibit CL-12, para 287).

Ibid., para 103.
Ibid.
Ibid., paras 103-104.
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The conclusions of the tribunal GAMI were cited with approval by the tribunal

in Cargill,688 which further added:

The Tribunal agrees with Respondent that even the
unlawfulness of a municipal law does not necessaril
mean that the act is unlawful under internatioaal46°

The case oADF v. United States also relevant. The issue ADF was whether
a public authority had correctly applied the rel@vd.S. regulations to a project

involving the construction of a highway:

[E]ven if the U.S. measures were somehow shown or
admitted to baultra vires under the internal law of the
United States, that by itself does not necessegitgler
the measures grossly unfair or inequitable under th
customary international law standard of treatment
embodied in Article 1105(1). An unauthorizedutra
vires act of a governmental entity of course remains, in
international law, the act of the State of whicle th
acting entity is part, if that entity acted in wéficial
capacity. But something more than simple illegatity
lack of authority under the domestic law of a State
necessary to render an act or measure inconsisitmt
the customary international law requirements ofclet
1105(1), even under the Investor’s view of thatichet
That “something more” has not been shown by the
Investors7o

In Genin v. Estoniato give another example, the tribunal held that fact that
the conduct of a regulatory authority may be sultgcriticism does not by itself
support a finding of violation of the treaty and,particular, of the international

minimum standard of fair and equitable treatment:

[Wihile the Central Bank’s decision to revoke the
EIB’s license invites criticism, it does not rise the
level of a violation of any provision of the BIT.

668
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670

Cargill, Incorporated v. United Mexican Stat¢ékCSID Case No. ARB(AF)/05/2) Award, 18
September 200Exhibit CL-12, para 287.

Ibid., para 303.

ADF Group Inc v. United States of Ameri@€SID Case No. ARB(AF)/00/1) Award, 9 January
2003,Exhibit CL-4, para 190.
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[..]

Article 1I(3)(a) of the BIT requires the signatory
governments to treat foreign investment in a “fad
equitable” way. [...] Acts that would violate this
minimum standard would include acts showing a
willful neglect of duty, an insufficiency of actidalling

far below international standards, or even subjecti
bad faith. [...]672

Accordingly, although a decision of a regulatorglpenay be subject to criticism
or even be contrary to the law from the perspectfdhe relevant domestic
legislation, it does not for that reason alone at®lthe international minimum
standard. For this, more is required: the conduastntonstitute a deliberate
violation of the regulatory authority’s duties amiloligations or an insufficiency of

action falling far below international standards.
Glamis Goldis also relevant; it summarizes the issue clearly:

[T]lhe Tribunal first notes that it is not for an
international tribunal to delve into the details arid
justifications for domestic law. If Claimant, or yan
other party, believed that [the] interpretation [tie
civil servant of] the undue impairment standard was
indeed incorrect, the proper venue for its chakengs
domestic court.

[.]

It is not the role of this Tribunal, or any intetiomal
tribunal, to supplant its own judgment of undertyin
factual material and support for that of a quatifie
domestic agenc§/2

In sum, a government authority does not violate ithternational minimum
standard when it commits mistakes, makes questiergzisions, commits errors

of judgment, or adopts misinformed or misguided snees. In determining

671

672

Genin et al. v. Republic of EstonfiCSID Case No. ARB/99/2) Award, 25 June 208xhibit
RL-3, paras 365, 367. (Emphasis added).

Glamis Gold Ltd. v. United States of AmerftiNCITRAL Case) Award, 8 June 200Bxhibit
CL-23, paras 762, 779.
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whether there was a breach of the minimum standatceatment, international
tribunals are not supposed to make such decisttaierminations or opiniorge
nova Administrative errors must instead be remedieddapurse to the domestic
judicial system. In light of the margin of apprdma that must be accorded to the
State, it is not any administrative irregularitysongful application of the law, or
acts of maladministration that result in a violatiof the standard; instead, for a
violation to take place, the actions in questiorstruonstitute a clear and manifest
repudiation of the relevant domestic laws. Thiglesarly not the case when the
dispute concerns a difference of opinion betweenitlvestor and the regulator
regarding the scope of the applicable rules, disease before this Tribunal. As
the tribunal stated inEnCana v. Ecuador“governments do not repudiate
obligations merely by contesting their existen€8.”

3. When irregularities of a domestic law nature are deged, in order to

raise a valid claim of violation of the internatioral minimum

standard, the claimant must also allege that the t@l courts have

denied it justice
A dispute of a regulatory or contractual naturehsas that submitted by TGH can
under no circumstances give rise to a violationthed international minimum
standard. According to the margin of appreciatiod deference that the State is
given under the international minimum standard hsdisputes are an issue of
domestic law which must be submitted to the localrts. Only if the local courts
have committed a denial of justice may a claim ofaur and inequitable

treatment be submitted to an international tribunal

Case law is clear in this respect.\Waste Managemenhe tribunal examined the
case law on the international minimum standardaaf &nd equitable treatment

and defined the standard as follows:

[...] Taken together, th&.D. MyersMondey ADF and
Loewencases suggest that the minimum standard of

673

EnCana Corporation v. Republic of Ecuad@rCIA Case No. UN3481, UNCITRAL Rules)
Award, 3 February 200&xhibit RL-9, para 194.
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treatment of fair and equitable treatment is irged by
conduct attributable to the State and harmful te th
claimant if the conduct is_arbitrary, grossly unfai
unjust or idiosyncratic, is discriminatolnd exposes
the claimant to sectional or racial prejudice,rorlves

a lack of due process leading to an outcome which
offends judicial propriety [...§74

482. Accordingly, the obligation to accord treatment accordance with the
international minimum standard is breached whenctiuct attributable to the

State is “arbitrary, grossly unfair, unlawful ofadyncratic,” “discriminatory,” or
“involves a lack of due process leading to an ameowhich offends judicial
propriety,” such as a manifest lack of natural igest An administrative,
regulatory or contractual irregularity does notlaie the standard of minimum

treatment.

483. The tribunal then examined the municipal measuaé hd been challenged and,
even though the measure violated the contractaahdwork of the investment,
the tribunal noted that, although it violated tloattactual framework:

[l]s not to be equated with a violation of Articld05
[NAFTA’s fair and equitable treatment provision],
provided that it does not amount to an outright and
unjustified repudiation of the transaction and jxied
that some remedy is open to the creditor to addiess

problem [...]

The importance of a remedy, agreed on between the
parties, for breaches of the Concession Agreement
bears emphasis. [...] [T]he availability of local
remedies to an investor faced with contractual divega
is_nonetheless relevant to the question whether a
standard such as Article 1105(1) have been complied
with by the StateWere it not so, Chapter 11 would
become a mechanism of equal resort for debt calkect
and analogous purposes in respect of all public
(including municipal) contracts, which does notrade

be its purpose.

674 Waste Management Inc. v. United Mexican St@@SID Case No. ARB(AF)/00/3) Award, 30
April 2004, Exhibit CL-46, para 158. (Emphasis added).
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For these reasons the Tribunal is not satisfied tthea
City’s breaches of contract rose to the level edohes
of Article 1105(1) of NAFTA875

Therefore, a violation of domestic law by a goveemtnauthority does not lead to
a violation of the international minimum standarfd teeatment unless it is a
manifest and unjustified repudiation of a right dhdre is no remedy available to

the aggrieved party, that is, there is no acceisettocal courts and tribunals.

After making the statements above, the tribunalVeste Managemerbnducted
an analysis of the local judicial proceedings vétkiew to determining “whether
th[o]se proceedings involved a denial of justicderms of Article 1105876 The

tribunal concluded:

Turning to the actual reasons given by the federal
courts, the Tribunal would observe that it is not a
further court of appeal, nor is Chapter 11 of NAF&A
novel form ofamparoin respect of the decisions of the
federal courts of NAFTA parties. Certain of the
decisions appear to have been founded on rather
technical grounds, but [...] [ijn any event, and huare
these cases might have been decided in differgal le
systems, the Tribunal does not discern in the tetds

of the federal courts any denial of justice as that
concept has been explained by NAFTA tribunals,
notably in theAzinian Mondey ADF and Loewen
casesThe Mexican court decisions were not, eitbgr
facie or on closer examination, evidently arbitrary,
unjust or idiosyncratic. There is no trace of
discrimination on account of the foreign ownershfp
Acaverde, and no evident failure of due proces® Th
decisions were reasoned and were promptly arrived a
Acaverde won on key procedural points, and the
dismissal in the second proceedings, in particuas
without prejudice to Acaverde’s rights in the
appropriate forun§?’
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Ibid, paras 115-117. (Emphasis added).
Ibid, para 128.
Ibid, paras 129-130.
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In sum, when the claim relates to a regulatoryamtmactual dispute, the claimant
can allege a violation of the international minimwtandard only if the local

courts and tribunals have denied it justice.

4, These same conclusions have been reached by triblsthat have
found that the standard of fair and equitable treatment is an
autonomous standard
The Treaty’s fair and equitable treatment standarthe standard of customary
international law, i.e the so-called international minimum stand&fdlhe fair
and equitable treatment standard when interpretgéelpendently from customary
international law is more demanding on the Stata tine international minimum

standard.

This is explained by the tribunal 8aluka v. Czech Republiwhich TGH cites as

if it supported its positioA?®

[Tlhe minimum standard of “fair and equitable
treatment” may in fact provide no more than “minima
protection. Consequently, in order to violate that
standard, States’ conduct may have to display a
relatively higher degree of inappropriateness.

[...] [IInvestors’ protection by the “fair and equiie
treatment” standard is meant to be a guarantee
providing a positive incentive for foreign investor
Consequently, in order to violate the standaranaty

be sufficient that States’ conduct displays a nedhy
lower degree of inappropriatene$s.

The tribunal inSuez and others v. Argentimaled in the same manner with
respect to a fair and equitable treatment clauserdierred to “international law,”
but did not specify — as is the case with Article5lof the CAFTA-DR - that the
standard was that has developed in customary atiernal law:
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See Section IV.A.1 above.
Claimant’s Memorial

Saluka Investments B.V. v. Czech RepulidCITRAL Case) Partial Award, 17 March 2006,
Exhibit CL-42, paras 292-293.
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[T]he Tribunal is of course bound by the specific
language of each of the applicable BITs. With respe
to the Argentina-France BIT, it is to be noted ttred
text of the treaty refers simply to “the principle$
international law,” not to “the minimum standardden
customary international law.” The formulation
“minimum standard under customary international’law
or simply “minimum international standard” is sollve
known and so well established in international that
one can assume that if France and Argentina had
intended to limit the content of fair and equitable
treatment to the minimum international standardy the
would have used that formulation specifically][...

[...] The Tribunal therefore rejects the Respondent
argument that the content of the fair and equitable
treatment standard in the Argentina-France BIT is
limited to the international minimum stand&pé.

Accordingly, when the treaty’s language is clearjsathe case here, the content
of the fair and equitable treatment standard cargmtbeyond that of the

international minimum standard.

In any event, the tribunals that have interpretez fair and equitable treatment
standard as being a separate standard from thatiredqby customary
international law have rejected the possibilityttregulatory disputes as the one

submitted by TGH can give rise to a violation of 8tandard.

In Salukab82 for example, the tribunal found that the fair aglitable treatment
standard of the BIT in question was not the inteomal minimum standard
because there was no reference to customary ittamahlaw in the relevant

clause of the BIT (in the present case, howeveretis such a reference and it is
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Suez, Sociedad General de Aguas de Barcelona &4.Vivendi Universal S.A. v. Argentina
(ICSID Case No. ARB/03/19) andWG Group v. ArgentingUNCITRAL Case), Decision on
Liability, 30 July 2010,Exhibit RL-16, paras 184-1855Suez, Sociedad General de Aguas de
Barcelona S.A. e InterAgua Servicios Integrales Algla S.A. v. ArgentindCSID Case No.
ARB/03/17) Decision on Liability, 30 July 201Bxhibit RL-17, paras 177-178.

Saluka Investments B.V. v. Czech RepUulCITRAL Case) Partial Award, 17 March 2006,
Exhibit CL-42.
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very clear)$83 However, even though the tribunal interpreted #tandard

separately from customary international law, it daded that the fair and
equitable treatment standard is not violated byenagiministrative or regulatory
irregularities, which must instead be submittethelocal court§84

The same conclusion was reache&arkerings in which the tribunal interpreted
and applied the fair and equitable treatment stahdeithout making any
reference to the international minimum standarde Tthbunal rejected the
argument that certain irregularities committed byanicipality in the process of
verifying the investor's compliance with the terro§ a contract and in the
subsequent termination of the contract could gise to a violation of the fair and

equitable standard treatment in the absence ofegation of denial of justicéss

In sum, when a claim relates to a regulatory ortre@tual dispute involving the
application of domestic law, there is no basis #rfinding of unfair and
inequitable treatment unless the dispute was sitdunio the domestic courts and
they failed to dispense justice to the claimane $hme conclusion holds true for
both the minimum standard of customary internatidaa and the fair and
equitable treatment standard interpreted indepdlydefrom customary

international law.

N THE ABSENCE OF ALLEGATIONS OF DENIAL OF JUSTICE , TGH’ S CLAIM THAT
THE SUPPOSED IRREGULARITIES COMMITTED BY THE CNEE BREACHED THE
INTERNATIONAL MINIMUM STANDARD HAS NO BASIS

As noted above, TGH’s claim is based on supposedutarities — which in

TGH’s words constitute arbitrary and illegal condaccommitted by the CNEE
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Ibid, para 294. See Section IV.A.1, above.

Ibid, paras 442-443. (“The Treaty cannot be interprsteds to penalise each and every breach by
the Government of the rules or regulations to whidk subject and for which the investor may
normally seek redress before the courts of the 8tae”). See paras. 85 and 553.

Parkerings-Compagniet AS v. Lithuafl€SID Case No. ARB/05/8) Award, 11 September 2007
Exhibit RL-10, paras 315-320. (“many tribunals have stated tiwtt every breach of an
agreement or of domestic law amounts to a violatiba treaty. [...] In most cases, a preliminary
determination by a competent court as to whetherctintract was breached under municipal law
is necessary. [...]"). See paras 95 and 553.
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in the application of the Guatemalan regulatoryneavork during EEGSA’s tariff
review in 200886 Section III.C of the Claimant’s Memorial explaif®w in
TGH’s view Guatemala has violated the internatiomahimum standard. The
first paragraph of that section summarizes TGHgarents as follows:

[...] The CNEE thus arbitrarily and unlawfully impake
its own VAD, rather than the VAD that it was readr
to apply according to the law. In so doing, the GNE
deliberately ignored both the Expert Commission’s
Report and Bates White's revised tariff study, and
instead relied on its own commissioned study [..HeT
result was a VAD that did not provide EEGSA’s
foreign investors with a rate of return within tfenge
guaranteed by the LGE. Both the process and thdt res
of the tariff review were unlawful and arbitrarynca
contravened TECO's legitimate expectations fg7].

This indicates that in TGH’s view the following widuconstitute a breach of the

international minimum standard:

(@  The fact that the CNEE considered the Expert Comionss opinion to be
not binding for the determination of the VAD ane ttariffs, and that the
duties of the Expert Commission did not extend gpraving the Bates
White study;

(b)  The fact that the CNEE concluded that it had trerq@ative to reject the
Bates White study and approve the Sigla study;

(c) The fact that the VAD approved by the CNEE wasltoa

All of these questions relate to the interpretaama application of the regulatory
framework, which tasks fall within the competenasd aesponsibility of the
CNEE. Even if the CNEE made a mistake with respe@ny of these questions

(which is not the case), the CNEE’s conduct coulanast be characterized as
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Claimant’s Memorial, title of Section 11l.C andnaa 228, 259, 268, 270-273, 280.
Ibid., para 259. See also, paras 228, 268, 270-273, 280.
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contrary to domestic law; such conduct could naolwéver, be the basis for a

claim that Guatemala breached the internationalrmim standard.

The supposed irregularities committed by the CNEEevsubmitted to the courts
with jurisdiction over these questions, i.e., thea@malan courts, which ruled in
favor of the CNEE. Under these circumstances, tnBEGSA/TGH had been
denied justice could Guatemala be found to havexded the international
minimum standard. The three questions raised abaseyell as the relevant
decisions of the Constitutional Court, are discdsadurther detail below.

1. TGH'’s allegations regarding the Expert Commission elate to the
interpretation of the regulatory framework and cannot constitute
a breach of the standard
TGH’s allegations regarding the Expert Commissioa based on events that
have not taken place: the use of the proceduri®ghtin Article 98bis to appoint
the third member of the Expert Commission, and ghlemission to the Expert
Commission of questions that had not been discussethe parties before.
According to TGH: “ifthe CNEE'’s list of discrepancies had been accépted if
Article 98 bis had been applied, there “would haween “manipulat[ion]” of the
proces$88 The use of the conditional tense is telling: nofehis actually took
place and, therefore, TGH’s allegations are corepfatnfounded.

In truth, TGH’s case is based on the fact that @EE understood that the
opinion of the Expert Commission was only a tecahapinion that did not bind
the CNEE into accepting the Bates White study esl/isccording to that opinion,
and the fact that the CNEE understood that theedudf the Expert Commission
did not include the approval of that stu@$.

The position adopted by the CNEE is correct acogrdio the regulatory
framework. The role of the Expert Commission isfeeth in LGE Article 75 in
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Claimant’s Memorial, para 267.

Ibid., paras 267, 268, 273.
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502.

the following words “the Expert Commission shall opounce itself
[pronunciars¢ an opinion on the discrepancies.” This is allttiesaid in the
regulatory framework about the role of the Expentritnission. TGH would like
the regulatory framework to contain a provisionuieqg the CNEE to accept the
VAD that would result from the revision of the dibutor’s tariff study according
to the opinion of the Expert Commission. It wouldaalike that the regulatory
framework contain provisions establishing thasitar the Expert Commission to
review and approve the VAD study, thereby relegatie CNEE to being a mere

executor of the decisions of the Expert Commissiah respect to the tariffs.

However, the regulatory framework contains no spobvisions; much to the
contrary, it limits the role of the Expert Commasito the elaboration of a
technical opinion, and does not establish any otthaeties for the Expert
Commission beyond the issuance of its report, siscapproving the tariff study.

Dr Aguilar explains this in detail in his rep&Pf.

€)) According to the regulatory framework, it is the ERI (in its capacity as
the regulator of the sector) that has the power sgponsibility to
approve the tariffs (LGE Articles 61 and 71, and@®_Articles 3, 82 and
99) and the VAD (LGE Article 60, and RLGE Articl&8, 92, 98(3), and
99), is responsible for ensuring compliance witkl @nforcement of the
LGE (LGE Article 4), and is the organ in chargeapplying the LGE and the
RLGE (RLGE Article 3) and, accordingly, is alsopessible for ensuring that

the VAD is determined in accordance with the law;

(b) In fact, the LGE establishes in precise terms #fendion of the VAD (“it
corresponds to the average cost of capital ancatiperof the distribution
network of an efficient company,” Article 71); itsa requires the CNEE
to use the VAD to determine the tariffs and to eaghat the tariffs meet
the requirements set out in the LGE (“These tanftsst strictly reflect the

economic cost of acquiring and distributing eletty,” Article 76).
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Aguilar, Appendix RER-3, paras 10, 28-29, 46-58.
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(d)

)

Therefore, the CNEE is the organ that must endwaiethe VAD approved
is correct and complies with the requirements eftiGE. If it fails to do
so, the CNEE is not in compliance with its legal noia@e. Such
responsibility cannot be delegated to any otheammy entity;

To the contrary, there is no specific provisiontlie LGE or the RLGE
establishing that the opinion of the Expert Comioisss binding for the
determination of the VAD and the tariffs. In order the opinion of the
Expert Commission to be binding, an express promigio this effect
would be absolutely necessary since this would revempact on the
duties and responsibilities of the CNEE, which ume establishing a
VAD and tariffs in accordance with the law;

The Guatemalan regulatory framework must be irgggdrin accordance with
the principles of interpretation set out in the Lafwhe Judicial Organism. This
law establishes that legal rules must be intergbnetienarily according to their
text but also according to their contéélt refers to the Dictionary of the Royal
Spanish Academy (RAE Dictionary) for the determamadf the meaning of the
text892 The term pronunciarsé (pronounce itself) in LGE Article 75 means in
its pronominal version, according to the RAE Diatity, “to declare or show
oneself to be in favor or against someone or sangd#hs and, according to the
Pan-Hispanic Dictionary of Doubts of the Royal Sgla#\cademy, “to give an

opinion on something®%4

The term pericial’ (expert-related) in LGE Article 75 derives frometito’
(expert), a term that, again, according to the RAEonary, means a “person
who, being possessed with certain scientific.tarééd technical knowledge and
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Law of the Judicial Organism, Decree 2-89, dr&ary 2005Exhibit R-31, art 10.
Ibid., art 11.

Dictionary of the Royal Spanish Acadenixhibit R-153.

Royal Spanish Academy, Pan-Hispanic Dictionarfpoéibts,Exhibit R-154.
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techniques or practices reports, under oath, tGdhet regarding litigious points

as they relate to his or her special knowledgemenreence’ 895

® An expert opinion in Guatemalan civil procedural Ia, by definition, advisory

in nature;

(9) According to LGE Article 75, the role of the Exp&ammission is to pronounce
itself [pronounce itselfon the discrepancies presented to it, nowhers thee
LGE confer on the Expert Commission the power for@ag the distributors’
tariff studies. It is the responsibility of the CEEas the regulator of the sector, to
make such a decision. The responsibility for mgkhis decision falls to the
CNEE in exercising its duties as regulator. TGHnwathat the duties of the
Expert Commission under the LGE were expandedsrctise by means of the
“Operating Rules” supposedly agreed upon betweeB3Aand the CNEE;
however, there was no such agreement and, moréaganconceivable that a

private agreement could have amended the LGE.

503. Therefore, TGH wrongly conceives the role of thep&x Commission in general
as well as in this specific case. As Dr Aguilar lexps:

The LGE could not have provided that the EXPERT
COMMISSION has the power to approve the tariff
studies to be used by the CNEE to set the tariifss
would be against the fundamental principles emlabdie
in the LGE, according to which the CNEE is the body
responsible for its enforcement, including caldaigt
the VAD and setting tariffs. At the very least, any
interpretation to the contrary would require explic
language to that effect. Instead, LGE Article 7&acly
limits the role of the EXPERT COMMISSION to
pronouncing itself on the “discrepancies.” It ig tbe
CNEE, as the body responsible for the determinaifon
the tariffs and the legality of the VAD, to detenaithe
effects of the EXPERT COMMISSION’s report. Even
if the opinion of the EXPERT COMMISSION were
binding, after it issues its pronouncement on the
discrepancies it is the CNEE that is responsibtetife

695 Dictionary of the Royal Spanish AcadenBxhibit R-153.
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505.

506.

application of the law, including for deciding —seal

on the law — whether the tariff study submitteutie
Distributor’'s consultant should be modified accordi

to the EXPERT COMMISSION’s pronouncement, and
whether said study can be used to determine the
tariffs;696

The Expert Commission pronounced itself that theeBaVhite study did not
incorporate the modifications legitimately required the CNEE. For example,
the Expert Commission found that the study washeeiguditable nor traceable,
as explained befor®’ It was then for the CNEE to make a decision reiggrthe
consequences of the Expert Commission’s pronounagnmeparticular, whether
the Bates White study was to be modified or whetiher independent study
commissioned by the CNEE was to be adopted instead.

All this, however, is irrelevant to this TribundVhat is important here is that
TGH has essentially submitted to this Tribunal spdie under Guatemalan law,
that is, a dispute regarding the scope of certanvipions of the LGE and the
RLGE. TGH presents its own interpretation of sucbvgsions and argues that
they support its position. The CNEE interpreted theme provisions, in
conjunction with others, and concluded that thegpsuted the position that it
adopted. Leaving aside the terms that TGH uses sagh“arbitrary,”
“‘manipulate,” alteration of the “commercial and d&gnvironment,” “mockery,”
etc.598 this dispute actually relates to differences ahmm regarding how certain
provisions of the LGE and the RLGE should have hetarpreted and applied.

Notably, TGH refers many times Waste Managemetd support its positiofP?
TGH, however, does not mention that in that casettibunal concluded that
violations of the contractual and regulatory framéwby an administrative body
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Aguilar, Appendix RER-3, para 48.

See Sectioikrror! Reference source not found.

E.g., Claimant’s Memorial, paras 269, 270, 2723.27
Claimant’s Memorial, paras 233-234, 236-237, 243.
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508.

do not lead to a violation of the international maom standard® This will only

occur when there is a denial of justiéé.

TGH also citesCMS v. Argentinaand LG&E v. Argentina’2 in these cases
Argentina had completely dismantled the establistaedf regime for the gas
transportation sector through emergency legislatneasures passed in 2002.
These cases are examined in further detail b&éWwhese cases, however, are
very different from the present case in which tilegations relate to a mere
disagreement regarding the interpretation and egpdn of certain provisions
concerning the tariff review process, rather thiaa tomplete elimination or a
substantial modification of the regulatory framelwas was the case @MSand
LG&E. Moreover, none of those cases involved the agpphc of the
international minimum standard, but rather the faird equitable treatment

standard that is autonomous from customary intemmait law.

TGH also citelCME v. Czech RepublendPSEG v. TurkeyPs but these cases do
not involve the application of the international nfmum standard eithe®s
Moreover, inCME there were fundamental legislative changes thadenthe
contract between the foreign investor and its |geatner illegal, which led to the
rescission of the contract. IPSEG the tribunal found problematic the
“continuing legislative changes” regarding the @ygte and tax structure of the
investment as well as the constant changes todheession agreement and the
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Waste Management Inc. v. United Mexican St@eSID Case No. ARB(AF)/00/3) Award, 30
April 2004, Exhibit CL-46, para 115.

Ibid, paras 129-130.
Claimant’s Memorial, paras 270-271.

CMS Gas Transmission Company v. Republic of AngetiCSID Case No. ARB/01/8) Award,
12 May 2005, Exhibit CL-17; LG&E Energy Corp., LG&E Capital Corp. and LG&E
International Inc. v. Republic of Argentina (ICSase No. ARB/02/1) Decision on Liability, 3
October 2006Exhibit CL-27 .

See Section IV.C.2.b
Claimant’'s Memorial, paras 269-270.

CME Czech Republic B.V. v. Czech RepufliiCITRAL Case) Partial Award, 13 September
2001, Exhibit CL-16; PSEG Global Inc. and Konya llgin Electrik Uretim Wécaret Limited
Sirketi v. Republic of Turkefl CSID Case No. ARB/02/5) Award, 19 January 20BXhibit CL-

37.
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510.

project status required by the government, whiadnayally left the investor with
no option other than the complete abandonmenteoptbject’?” None of this has
occurred in this case. Nor is this a case in wiiehadministrative authority has
“simply ignored” a “Constitutional Court decisiorpholding the rights under a
contract.798 Quite the contrary, the decisions of the Constihal Court upheld
the position adopted by the CNEE.

In contrast, the present case relates to a digeg@rding the interpretation and
application of the regulatory framework by the dagor — in particular, the role
of the Expert Commission — in which the regulat@ésition has been supported
by the domestic courts; moreover, the regulataayngwork remains in force and
with no fundamental changes. The cases mentionesleamake clear that a
purely regulatory dispute does not constitute aaditeof the international
minimum standard, except when denial of justicewelved, which TGH has not

alleged.

2. TGH'’s allegations that the CNEE mistakenly interpraed its mandate
so as to include the power to reject the Bates WHitstudy and approve
the Sigla study are also regulatory in nature and d not give rise to
breach of the standard

TGH argues that the LGE and the RLGE, particul®l\GE Article 98, required

the CNEE to approve the Bates White VAD study arev@nted the CNEE from

approving an independent study prepared by angitegualified consultant, i.e.,

the Sigla study? Interestingly, TGH also complains about the 206#adment

to Article 98710 This, however, goes against TGH’s argument thataimended

RLGE Article 98 did not give the CNEE the powerrigect the Bates White

study. This demonstrates that TGH’s complaint eslab the manner in which the
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PSEG Global Inc. and Konya ligin Electrik Uretim Técaret LimitedSirketi v. Republic of
Turkey(ICSID Case No. ARB/02/5) Award, 19 January 200xhibit CL-37, paras 250, 254.

Ibid., para 249.
Claimant’s Memorial, paras 266-274.

Ibid., para 264.
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512.

CNEE interpreted Article 98, rather than its ameadtnAs noted previously, the
2007 amendment of RLGE Article 98 did not alter thedamental principles of
the regulatory framework.

TGH is wrong when it argues that the CNEE did rentehthe power to reject the
Bates White study and approve the Sigla study. T@sinterprets the mandate,
duties, and responsibilities of the CNEE. The CN&Ehe body in charge of the
regulation of the electricity sector. It is the gagsponsible for ensuring that the
LGE and the RLGE are correctly applied and complheith.”11 Pursuant to the
LGE and the RLGE, the CNEE is the body responsibte (i) defining the
methodology for the calculation of the tariff§2 (ii) revising that
methodology every five year$3 (iii) preparing the Terms of Referencé,;
(iv) hiring professional advisors to assist in #stablishment of the tariff$®
(v) approving or rejecting the VAD study preparsdtie distributor, taking into
consideration the Expert Commission’s pronouncenmé&n(vi) calculating,
determining, establishing, setting and structurthg@ electricity distribution
tariffs;’17 and (vii) ensuring that the tariffs reflect “imist form the economic cost
of acquiring and distributing electric energy”, tthg, that the VAD meets the
requirements set out in the LGE.In short, the CNEE is not allowed to approve

a VAD that in its view does not meet the requirets@hthe LGE.
As Dr Aguilar explains:

The CNEE is the regulatory body that must “comply
with and enforce” the LGE and RLGE (LGE Atrticle
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LGE, Exhibit R-8, art 4(a); RLGEExhibit R-12, art 3.

LGE, Exhibit R-8, arts 4(c) and 61; RLGEXxhibit R-12, art 97.
LGE, Exhibit R-8, art 77.

Ibid., art 74; RLGEExhibit R-12, art 98.

LGE, Exhibit R-8, art 5; RLGE Exhibit R-12, art 32.

LGE, Exhibit R-8, art 76; RLGE Exhibit R-12, arts 92, 98.

LGE, Exhibit R-8, arts 4(c), 61, 71, 76; RLGExhibit R-12, art 99.
LGE, Exhibit R-8, art 76.
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4(a)) and is the body responsible for the applcatf

the LGE and RLGE (RLGE Article 3), including the
legal principles and requirements that must be loyet
the VAD according to law. Therefore, the CNEEhs t
body that must ensure compliance with the LGE and
RLGE, including all matters concerning the VAD, and
this responsibility cannot be delegated to any rothe
body or entity. [...]

[...] The LGE thus assigned to the CNEE the role of
regulator and of ensuring compliance with and the
enforcement of the law and its regulation, inclgdihe
responsibility of ensuring that the tariffs, in d@heir
components, including the VAD, meet the criteria
established in the law. Therefore, according to the
structure of the LGE, the CNEE is the one respdasib
for the approval of the VAD studies and the tariffs
LGE Article 76 is clear in requiring that the tésif
approved by the CNEE *“shall strictly reflect the
economic cost of acquiring and distributing electri
energy”, which means that the CNEE is responsiie f
ensuring that the tariffs are established on tistshaf a
VAD that is correctly determined according to the
LGE;719

513. In this case, EEGSA and Bates White were not c@per during the tariff
review process, which cast doubt on the reliaboityhe Bates White study. It is

worth summarizing a few episodes:

€)) From the start, EEGSA and Bates White refused tam#tusupporting
information and documentation, despite of the fiat the Terms of
Reference required them to submit such documentgbidor to the
submission of the stage reports; without said detation the CNEE
was not able to conduct an adequate review of itelnitor’'s study. In
other words, the CNEE was not able to perform attad the study:20

(b) The Bates White study, in its different versiongswever traceable. That

is to say, the cells of the Excel spreadsheets weteinterlinked and,

719 Aguilar, Appendix RER-3, paras 10(n), 28.
720 See paras. 391-393.
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moreover, contained pasted data that made it infgesto know the
source of “such data”. This made it impossibletfe CNEE to assess the
study?21

(© The studies contained serious technical flaws, saslthe calculation of
the costs to be inputted in EEGSA’s VAD (and, tfame, in the tariff),
the costs of building and maintaining undergrouledteical networks (far
more expensive than aerial networks), which, moggodo not exist in
EEGSA’s actual network and were not foreseen in Te¥ms of

Reference?2

(d)  The studies produced absurd results, making it gsipte to take them
into account. The first study, dated 31 March 2088.to a 245% increase
in EEGSA’s VAD (meaning that it would require tiipd the tariff); one
month later, a second study resulted in a 184 peinerease in the VAD,;
in the interim, the Chairman of EEGSA’s Board ofdgitors, Mr. Gonzalo
Pérez, made a strange visit to the CNEE during hviie stated that
EEGSA would consent to a 10% increase in the VA herefore, the
CNEE could not rely on studies that produced divergesults and that
did not reflect in any way the increase that EEG$:#S prepared to accept
by direct “negotiation” with the CNEE.

These non-transparent actions of EEGSA and BatateWiarked the preparation
of the Bates White study and illustrate the proldefaced by the CNEE in
supervising the study. It is paradoxical that TGeéimplains of the CNEE’s
actions, when EEGSA and Bates White themselvegedatb comply with

regulations.

The Expert Commission confirmed that the Bates @hkiudy was flawed. In
particular, it noted that that study was not rdeabecause neither the model nor

721

722

723

Ibid.
See paras 403-405.
See Section Ill.F.6.c.
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the database submitted by Bates White was auditditgg were not traceable and
interlinked’24 and were not accompanied by a supporting datat?ada. its
pronouncement, the Expert Commission stated thatétmust be linkamong all
of the models made so that these calculations eamfiroducetland it must be
possible for them “to be corroborated by the CNEELikewise, the study did
not include the international reference prices Whiere necessary for the CNEE
to evaluate the prices computed by Bates Whitehenrhodel2” Moreover, the
VNR was overvalueds8

In the light of this, the CNEE concluded that itsn@ot possible to use the Bates
White study to establish the VAD and the tariffs #the CNEE could not, among

other things, perform an audit of the model, corapghe costs used against the
database, and verify the prices used, it couldapptrove the Bates White study
and become responsible for its flaws. The CNEEekell that the regulations not

only allowed, but also required it to approve d#ttatudy that was reliable.

The VAD approved by the CNEE was calculated acogrdo strictly technical
criteria, based on a study prepared by an indeperashel prequalified consultant,
the well-known company Sigla, which had satisfabtgorepared other studies
for EEGSA in the pas®?In its decisions of 18 November 2009 and 24 Falyrua
2010, the Constitutional Court ruled in favor oftposition adopted by the
CNEE.

In any event, TGH’s allegations relate to suppadsegjularities and the incorrect
application of the regulatory framework by CNEE. cAdding to the

jurisprudence, this is not enough to establishadation of the fair and equitable
treatment standard. These are questions of domastithat must be submitted to
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Report of the Expert Commission, 25 July 20B8hibit R-87, pp 15-17, 41, 71.
Ibid, p 41.

Ibid, p 17.

Ibid, pp 34-36.

See Report of the Expert Commission, 25 July 20Bghibit R-87, p 83 (Underground
Networks); p 78-79 (Outlets by Transformation Cenéad p 94 (Service Connections).

See para. 319.
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the local courts. Only if the courts fail to disgerjustice can an investor present a

claim of violation of the international minimum stard.

As the tribunal stated iWaste Managemenincorrect application of the law “is
not to be equated with a violation of Article 11@&r and equitable treatment]” if
“some remedy is open to the [claimant] to addréssproblem,” and if it is not
possible to “discern in the decisions of the [Ipcalurts any denial of justice€30

TGH, however, does not claim denial of justice.

3. Likewise, TGH'’s allegations regarding the VAD’s catulation concern
a regulatory question that does not give rise to lareach of the
standard

TGH argues that the VAD approved by the CNEE was ltav. As explained

above, TGH is mistakef$!

The calculation of the VAD is technically complexdais regulated by the LGE as
follows: the VAD must reflect the “average costoapital and operating costs of
a distribution network of a reference efficient quany, operating within an area
of specific density” (Article 71); it must includes basic components the “[c]osts
associated with the user, regardless of his denfandoower and energy,”

“[a]Jverage distribution losses,” “[c]osts of capjt@peration and maintenance
associated with the distribution” (Article 72); test of capital is calculated on
the basis of the “New Replacement Value of an ecooally-dimensioned

distribution network” (Article 73)32

It is noteworthy that TGH, while complaining abdbe VAD approved by the
CNEE and basing its claim for damages on the VADcthaccording to it,

should have been adopted insté&adoes not submit evidence from an expert on
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Waste Management Inc. v. United Mexican StéteSID Case No. ARB(AF)/00/3) Award, 30
April 2004, Exhibit CL-46, paras 115, 130.

See Section IlI.F.
LGE, Exhibit R-8, arts 71-73.

Claimant’s Memorial, paras 288-292.
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electricity tariffs and VNR calculation for a digtition network explaining how
the provisions listed above should be applied. T8s8e is dealt with only in the
report of TGH'’s financial and valuation expert whmits himself to applying,
without a critical analysis, the Bates White stuwdy28 July 200834 Guatemala,

on the other hand, has presented Engineer Damaef®st, which concludes:

The main findings of this report are that, havihglged
the history of the Case, especially the Memorial Bn
Kaczmarek’s Report, | reach the following conclusio

a) That the BW 5-5-08 study is inapplicable for the
calculation of EEGSA tariffs, since it repeatedly
violates the CNEE Terms of Reference applicable

b) That the BW 5-5-08 study violates a basic pplei
of financial math: It calculates EEGSA’s return an
capital base without depreciating.

c) That the BW 5-5-08 study, as a result of apgyan
number of unacceptable assumptions, results in a
notably overvalued VNR and VAD

d) That the BW 28-7-08 study did not comply properl
with incorporating all the pronouncements of thgé&ix
Commission, and therefore its results cannot béeapp
for EEGSA’s tariff determination. The failure to@p
several of the pronouncements and the misapplicatio
of others, perpetuates some of the significant
overvaluations of the VNR and the VAD found in the
earlier BW studies, so that the application of B8/72

08 would produce unwarranted and significant financ
damage to the consumers at-tended by EEGSA.

e) That having analyzed the VNR and VAD values
sanctioned by the CNEE for the third tariff period,
using benchmarking tools based on a representative
sample of 67 Latin American companies, the follayvin
conclusions are reached:

The values applied by the CNEE in the third tariff
period are reasonable

734 KaczmarekAppendix CER-2, para 153.
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 The VNR value of the EEGSA study conducted
by NERA in 2003, as well as the VNR of the
three studies presented by BW in 2008, are
clearly well above the results of the
Benchmarking applied to EEGSA?

Accordingly, the VAD approved by the CNEE was cotrdn any event, it is
clear again that the controversy revolves arouedriterpretation and application
of the regulatory framework — in this specific erste, with respect to technical
issues such as calculation of the economic coghefservice and the normal
profitability that an investor should obtain. Thesence of TGH’s argument is
that the CNEE set a VAD that is not in accordandd whe provisions of the
regulations. This allegation is unfounded, but efah were not, it would have
led to nothing but a breach of the provisions ahéstic law in question. It would

not have led to a violation of the internationahimum standard.

It is important to note that the Constitutional @oun its decision of 18
November 2009, reaffirmed EEGSA’s right to a faariff established in
accordance with the regulatory framewd#&This framework has not changed in
any significant manner;, EEGSA continues to enjoy tariff-related rights.
EEGSA’s acquisition by EPM is evidence of this.

4. Aware of the problems with its claim, TGH attemptsto label CNEE'’s
conduct as “arbitrary” without in any way defining this concept or
providing support for its broad allegations

TGH’s sensational allegations that the conducthef €NEE was “arbitrary,”

without even elaborating on the concept of arhbitess, constitute a clear sign

that TGH is aware of the flaws in its argument.

735

736

Damonte Appendix RER-2, para 8.

Decision of the Constitutional Court, Consolidai€dse Files 1836-1846-2009, 18 November
2009,Exhibit R-105, p 32-33.
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TGH uses the term arbitrariness no fewer than tyvéintes to characterize the
measures at issUé&’. The concept of arbitrariness is a central paitsoArgument.
Such is the case that the title of the sectionhictv TGH presents its allegations
that Guatemala has violated the Treaty is “Guatanfailed to fulfill the
obligation set forth in the Treaty to give TECOiwéstment fair and equitable
treatment by ignoring the Expert Commission’s répoid setting tariffs based on

its own studies_in _an arbitrary mannand ignoring the corresponding legal

framework.”38

The absence of a more elaborate analysis regatbengoncept of arbitrariness
and its application to the facts of this case \&ading. It is clear that there is no
substance whatsoever behind this sensationalist. IKInowing that the facts do
not favor its position, TGH hopes that the usehefword “arbitrary” will suffice

to transform its claim into a Treaty claim.

In any case, there has been no arbitrariness snctige. First, it is important to
define the concept of arbitrariness in internatiolaav. With respect to this
concept, the International Court of Justice (IG8)esl in theELSI case that:

Arbitrariness is not so much something opposed to a
rule of law, as something opposed to the rule of la

[.].

Thus, the Mayor’s order was consciously made in the
context of an operating system of law and of
appropriate remedies of appeal, and treated aslsuch
the superior administrative authority and the local
courts. These are not at all the marks of an “catyit
act’39

The Court held that acts of a public body that iaregular or breach a legal
provision are nofper searbitrary. In order to be arbitrary, such acts imus

737

738

739

Claimant’s Memorial, paras 6, 10, 108, 167, 18%,227, 228, 258, 259, 263, 266-268, 272, 276
and titles of Sections II.F.3, lIl.A, IlI.C.

Ibid., title of Section 11l.C. (Emphasis added).

Elettronica Sicula S.p.A. (ELSI) (USA v. Ita]§p89] ICJ Rep 15, 20 July 198Bxhibit RL-1,
paras 128-129.
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contrary to the rule of law. In particular, thegeno arbitrariness when the acts,
although subject to criticism, were carried outhia context of a functioning legal

system with appropriate legal remedies available.

Moreover, the jurisprudence has rejected the pihsgibof speaking of
arbitrariness when the act in question “constituteel normal exercise of the
regulatory duties™0or is the product of “a rational decision-makinggess,’!

or was made “in the course of exercising its stayubbligations to regulate’#?

As explained abové?and summarized below, the CNEE'’s actions upon lwhic
TGH bases its claim are well grounded in the LGH pninciples of Guatemalan
law. This has been confirmed by the highest juti@ighority in Guatemala, the
Constitutional Court.

Even if the CNEE were to have committed an ermoegularity, or illegality,
which is not the case, this would not constituteiteariness under international

law for the following reasons:

(@8 The CNEE acted in the exercise of its regulatoryers, duties, and
responsibilities;

(b) Its decisions were the result of rational decigioaking processes;

(c) The CNEE interpreted and applied the regulatorsnéaork according to
its best understanding and followed at all timesrilde of law principles,
including by defending its position before the Ganagélan courts;

740

741

742

743

Lauder v. Czech Republ{t/NCITRAL Case) Final Award, 3 September 20&khibit CL-38,
para 255.

LG&E Energy Corp., LG&E Capital Corp. and LG&E émhational Inc. v. Republic of Argentina
(ICSID Case No. ARB/02/1) Decision on Liability C&tober 2006Exhibit CL-27, para 158.

Genin et al. v. Republic of EstonfiCSID Case No. ARB/99/2) Award, 25 June 208xhibit
RL-3, para 370.

See Section III.F.
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(d)  The decisions of the CNEE were made in the contéx functioning

legal system with appropriate legal remedies alkkalaand

(e) The CNEE’s position was endorsed by the ConstitaticCourt in well
reasoned and supported decisions.

All of these are not, as noted by the ICJERS] “the marks of an ‘arbitrary’

act.744

Moreover, the international minimum standard is nwmteached by any
arbitrariness, but only that which is particularhanifest and shocking. As the
tribunal stated irslamis Gold v. the United States

[T]o violate the customary international law minimu
standard of treatment codified in Article 1105 bét
NAFTA, [...] a breach requires something greater than
mere arbitrariness, something that is surprising,
shocking, or exhibits a manifest lack of reasorifig.

5. The decisions of the Constitutional Court are corret. Moreover, TGH
does not allege denial of justice

TGH complains about the decisions of the Constihal Court of 18 November

2009 and 24 February 201%,but, as already noted, it does not allege derfial o

justice. Apart from stating that the Court “appetrshave been ‘influenced by

political considerations [...]"747 without elaborating or providing supporting

744

745

746

747

Elettronica Sicula S.p.A. (ELSI) (USA v. Ita]§p89] ICJ Rep 15, 20 July 198Exhibit RL-1,
para 129.

Glamis Gold Ltd. v. United States of Amer{&#NCITRAL Case) Award, 8 June 200Bxhibit
CL-23, paras 616-617. Also s&argill, Incorporated v. United Mexican Statd€SID Case No.
ARB(AF)/05/2) Award, 18 September 20@Xxhibit CL-12, para 293 (in which the tribunal held
that, in order for there to be arbitrariness, thatest be “an unexpected and shocking repudiation
of a policy’s very purposes and goals,” or a gragsversion of “a domestic law or policy for an
ulterior motive.”).

Decision of the Constitutional Court, Consolidatedse Files 1836-1846-2009, 18 November
2009. Exhibit R-105; Decision of the Constitutional Court, Case File B2809, 24 February
2010,Exhibit R-110.

Claimant’s Memorial, para 212. See also, paras 275.
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evidence, TGH limits itself to alleging that the W@oruled “wrongly.”748 As
explained above, even if this were true, a mergijaiderror does not suffice to
establish a violation of an investment treaty. The@mant must prove that there
was denial of justicé®which TGH has not alleged, and which did not occur

TGH makes another mistake when it seeks to questiendecisions of the

Constitutional Court on the basis of the reporMuofAlegria. Mr Alegria focuses

his report on the manner in which the ConstitutioG@aurt interpreted the

expression “pronounce itself” in LGE Article 75, wh concerns the role of the
Expert Commission’50 According to Mr Alegria, the ordinary meaning of
“pronounce itself” is to hand down a final decisioh

As noted abové2in matters of textual interpretation, Guatemalan kefers to
the RAE Dictionary>3 The RAE Dictionary gives six definitions for therb “to
pronounce.” The RAE dictionary explains that “mewyiiis “[e]ach meaning of
the word according to the context in which it app€&4 Accordingly, it is clear
that the correct meaning of any word depends orahé&extin which it is used.

An examination of the meanings listed for “to pranoe” by the RAE Dictionary
reveals that the only pronominal meaning (“pronaurtself,” as stated in LGE
Article 75) of the verb is “[t]o declare or showeself to be in favor of or against
someone or something?® This was the meaning to which the Constitutional

748

749

750

751

752

753

754

755

Claimant’s Memorial, para 218. See also, paras 212, 215.

Robert Azinian et al. v. United Mexican Stat¢SSID Case No. ARB(AF)/97/2) Award, 1
November 1999Exhibit RL-2, para 99 (“The possibility of holding a State mt&tionally liable
for judicial decisions does not, however, entitlelaimant to seek international review of the
national court decisions as though the internatiguasdiction seised has plenary appellate
jurisdiction. This is not generally, and it is note for NAFTA. What must be shown is that the
court decision itself constitutes a violation oé ttreaty.Even if the Claimants were to convince
this Arbitral Tribunal that the Mexican courts wermeong with respect to the invalidity of the
Concession Contract, this would rmmr sebe conclusive as to a violation of NAFTA. More is
required; the Claimants must show either a derfigigtice, or a pretence of form to achieve an
internationally unlawful end.” (Emphasis in theginial).

Alegria,Appendix CER-1, paras 76—78. Also see above, paras 79-80

Ibid., para 76.

See para. 502

Law of the Judicial Organism, Decree 2-89, 4 Falyr2005 Exhibit R-31, art 11.
Dictionary of the Royal Spanish Acadenikhibit R-153. (Emphasis added).

Diccionario de la Real Academia Espafdlaexo C-5Q (Emphasis added).
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Court referred when it analyzed the text of LGEi&\et 75756 Similarly, the Pan-
Hispanic Dictionary of Doubts of the RAE explairtsat to “pronounce itself”
means “to manifest an opinion about somethif¥gThat is precisely the task of a
commission of experts; this is also in line witke tiews and the declaration of
Mr Bastos in his testimony at the hearing in ltherdrola case’>8

Professor Alegria makes a mistake when he favaartbaning of “pronounce
itself” that defines this term as “to publish tha#img or lawsuit” for the mere fact
that the RAE Dictionary states that this meaningliap in the legal context. As
previously explained?®the rule of contextual interpretation require®ipteting
the expression “pronounce itself” together with therd “expert.” This is so
because according to LGE Article 75 it is an expgernmission that pronounces
itself; it is not the role of an expert to issueuing or binding decision, but only
“[t]o declare or show itself to be in favor of agaanst someone or something”

The Constitutional Court interpreted the role o tBxpert Commission in the
only manner possible in the light of the resporisiés of the CNEE in tariff

matters and the determination of the VAD; thishis tonclusion of Dr Aguilar:

In summary, the Decisions of the Constitutionality
Court dated November 18th, 2009 and February 24th,
2010 are properly reasoned and well founded and, in
my opinion, absolutely correct from the standpmht
the regulatory framework and the Guatemalan legal
system in general. The decisions are based on the
undisputable principle that the CNEE is the reguriat
body that must “comply with and enforce” the LGHElan
its regulations (LGE Article 4(a)), including theghal
principles and criteria that must be met by the VAD
according to the law. According to LGE Article #hBe

756

757

758

759

760

Decision of the Constitutional Court, Consolidatgdse Files 1836-1846-2009, 18 November
2009, Exhibit R-105, p 23.

Royal Spanish Academy, Pan-Hispanic Dictionaripotibts,Exhibit R-154.

Transcription of the final hearing for ICSID Case. ARB/09/5,Exhibit R-140, Tr., Day Two,
Bastos, p 650:8-11 (“The truth is that the mistakenes from saying “arbitration” instead of
“expert report.” The truth is that our work was agbitration: it was an expert report.”).

See above, para. 212.
Dictionary of the Royal Spanish Acadenikhibit R-153. (Emphasis added).
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542.

rates approved by the CNEE “shall strictly refléuo
economic cost of acquiring and distributing electri
energy”. The CNEE could not fulfill this functiof it
were the Expert Commission the one that were in
charge of approving the VAD studies and if the CNEE
had to accept the EXPERT COMMISSION’s
decision’61

TGH FAILS TO DEMONSTRATE THAT ITS LEGITIMATE EXPECTATI  ONS HAVE
BEEN VIOLATED BY A FUNDAMENTAL CHANGE TO THE REGULA TORY
FRAMEWORK

1. TGH refers to supposed legitimate expectations that would have
acquired at the time of EEGSA’s privatization whenTGH did not
exist yet
TGH also alleges that the CNEE violated its legaienexpectations and thereby
violated the international minimum standard of faird equitable treatmer#
Oddly, TGH refers to supposed legitimate expeatatidhat it would have
acquired or that would have been created at the tivat EEGSA was privatized,

when TGH had yet to come into existence.

Guatemala became aware of this fact during the rdeati production process
conducted pursuant to point 14 of the Minutes efFirst Session of the Tribunal.
In its Notice of Arbitration, TGH limited itself tgtating that its investment in
EEGSA was “indirect,” without providing any expldima or supporting evidence

in that regard83In its Memorial, TGH did not even mention this teat In light

of this, Guatemala requested the production of omous on the corporate
structure of the investmerf* TGH submitted several diagrams without providing
any additional explanatioff®> From those diagrams, Guatemala was able to

conclude that the corporate structure of the imaest had undergone broad

761
762
763

764
765

Aguilar, Appendix RER-3, para 68.

Claimant’'s Memorial, paras 259-280.

Notice of Arbitration, paras 14, 26.

Letter from Freshfields to White & Case, 7 Nower 2011Exhibit R-142.

Letter from White & Case to Freshfields, 18 Biaber 2011Exhibit R-143. See the diagrams in
Exhibit R-158.
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changes since EEGSA’s privatization in 1998. In tipalar, Guatemala
discovered that TGH was only created in 2005, dvad it acquired its indirect
shareholding in EEGSA that same year.

Guatemala brought this fact to TGH’'s attention aredjuested additional
documents on the corporate changes that took ptaoeting the incorrectness of
the statement contained in TGH’s Notice of Arbitratthat “[s]ince 1998, TGH,
together with Iberdrola and EDP, have held an apprately 81% controlling
interest in EEGSA®”

Given TGH'’s refusal to provide those documefiésGuatemala submitted an
application to the Tribunal according to point 1#tbhe Minutes of the First
Session of the Tribunal requesting the Tribunalotder TGH to provide the
relevant document$? Only then, in a letter submitted on 13 January22@id
TGH agree to provide documents and recognize thatd previously made
“‘inadvertent misstatements” when it asserted thhad held its share in EEGSA
since 199870

Whatever the case, due to its insistence Guatewedaable to clarify this issue,
and also to realize that the error recognized b T1&not the only one that TGH
has committed with respect to the issue of the tahewhich it made its
investment. TGH’s Memorial is plagued with incotrestatements regarding
TGH’s supposed actions and presumed expectation988. For instance,

statements using the terms “the Claimant” and “TE@Qefer to TGH?71

766

767
768
769

770
771

Letter from Freshfields to White & Case, 29 Decen®011, Exhibit R-145.
Notice of Arbitration, para 14.

Letter from White & Case to Freshfields, 3 Jagw2012, Exhibit R-146.
Letter from Freshfields to White & Case, 4 Jag2012, Exhibit R-147.
Letter from White & Case to Freshfields, 13utay 2012, Exhibit R-148.

According to paragraph 1 of the Claimant’s Merabrihe Claimant is also referred to as “TECO”
throughout the Memorial.
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. “[lln the late 1990s, Guatemala sought — and olkthifrom
Claimant [TGH] [...];""72

. “Claimant [TGH] decided to invest in EEGSA as pat a

consortium [...];773

. “In April 1998, Salomon Smith Barney prepared aliRr@ary
Information Memorandum [...], which was sent to thetegic
investors, including TECO [TGH]/74

. “TECO [TGH] was interested in investing in EEGSA dan
‘believed that its privatization [...]'775

. “The laws [...] were central to [TGH’s] decision participate in
the bid to privatize EEGSA.’776

. “TECO [TGH] performed extensive due diligence [..7]”

. “[lln promoting EEGSA’s privatization, Guatemala fanmed
potential investors, including TECO [TGH] [...]"8

546. In fact, all expectations TGH claims to have wigspect to the regulatory
framework are apparently based on its supposedrsiatieling of that framework
in 1998, as well as the presumed guarantees origegsnmade to TGH when
EEGSA was privatized. It is clear that this is possible. TGH could not have

had any expectation, nor could it have receivedgararantee, security or promise

772 Claimant’s Memorial, para 3.
773 Ibid., para 45.
774 Ibid., para 49.
775 Ibid., para 56.

776 Ibid., para 57. See the English version of the Clainsaltémorial where it becomes clear that
“our decision” refers to TECO.

777 Ibid., para 59.
778 Ibid., para 278.
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dating back to the time of EEGSA'’s privatizationistis so because TGH did not

yet exist at that time.

In its letter of January 13, 2012, TGH suggests mloae of this is important and
that the expectations held by other companies & gtoup in 1998 are

automatically and retroactively transferred to TGHTGH does not explain how

The legitimate expectations theory is fundamentalTGH’s claim. It is not
possible to attempt to solve an issue that is straleto this case, even according
to TGH itself, with an unheard of and unexplaindteadry of transferred
expectations. Case law is clear that the legitinexigectations that are protected

by international law are those of each individualestor at the time that the

In sum, TGH does not allege or prove the exist@iany legitimate expectation

6. In any event, TGH’s arguments regarding legitimateexpectations do

not have any legal or factual basis
In its analysis of the issue of legitimate expectet, TGH does not cite even one
case in which a tribunal found that the internaalominimum standard was
violated due to a violation of legitimate expeaias. It only cites cases regarding

the fair and equitable treatment standard thatut®remous from customary

In any event, the jurisprudence does not recogaizéolation of legitimate
expectations in cases where, at most, there waslaef to comply with the

regulations (assuming TGH were correct on thisassthich is not the case); nor

Letter from White & Case to Freshfields, 13utay 2012, Exhibit R-148.
Parkerings-Compagniet AS v. Lithuarfi€SID Case No. ARB/05/8) Award, 11 September 2007

547.

this could have occurred.
548.

initial investment is madé&o0
549,

of its own in this case.
550.

international law381l
551.
779
780

Exhibit RL-10, para 331.
781

Claimant’'s Memorial, paras 245-258.
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when, at most, there have been isolated amendrteetiie regulatory framework
that have not derogated or abolished the basicipesnof such framework. This
is true regardless of whether the case law reladeshe fair and equitable
treatment standard as part of the internationalmum standard or as a separate

standard that may be more demanding of the State.

a. The fair and equitable treatment standard does pobtect just
any expectation, but rather only those based oncsfe
commitments of legal stability, which are not pregen this case

In any event, the autonomous fair and equitablarment standard (which is not
the standard applicable in this case) does noeprsimply any expectation of the
investor. In particular, it does not protect angstor’s ordinary expectation that a
government authority will not breach an administetcontract or will not

commit any irregularities in the application of ttedevant regulations. These are

disputes of domestic law over which the domestiartsohave jurisdiction.

This is what stems from the case law mentioned @biowvhich it is held that the
misapplication of domestic law on the part of autatpr does not lead to a
violation of the international minimum standard afr the fair and equitable

treatment standar®2
(@  Geninv. Estonia

[W]hile the Central Bank’'s decision to revoke the
EIB’s license invites criticism, it does not rise the
level of a violation of any provision of the BF#3

(b)  ADF:

[SJomething more than simple illegality or lack of
authority under the domestic law of a State is ssagy
to render an act or measure inconsistent with the

782

783

See Section IV.A, above.

Genin et al. v. Republic of EstonfiCSID Case No. ARB/99/2) Award, 25 June 208%hibit
RL-3, para 365.
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customary international law requirements of Article
1105(1). [...]784

(c) SD Myers

[A] Chapter 11 tribunal does not have an open—ended
mandate to second—guess government decision—
making.[...] The ordinary remedy, if there were one,
for errors in modern governments is through interna
political and legal processes [.78p

(d) Thunderbird

[A]cts that would give rise to a breach of the rmaom
standard of treatment prescribed by the NAFTA and
customary international law as those that, weighed
against the given factual context, amount to a gros
denial of justice or manifest arbitrariness fallinglow
acceptable international standaréfs.

(e)  Saluka

[...] The Treaty cannot be interpreted so as to pemal
each and every breach by the Government of the rule
or regulations to which it is subject and for whitie
investor may normally seek redress before the safrt
the host Statés’

GAMI:

GAMI has given clear examples of the failure tolgpp
important elements of Mexican regulations. [...] Suit
on the grounds of maladministration could be fikath
Mexican courts and tribunals. In fact, as failutes
comply with Mexican administrative law, they cannot
be filed in any other jurisdiction. [...] GAMI has him

784 ADF Group Inc v. United States of Ameri@€SID Case No. ARB(AF)/00/1) Award, 9 January
2003,Exhibit CL-4, para 190.

785 SD Myers Inc v. CanadéUNCITRAL Case) First Partial Award, 13 Novembe0D, Exhibit
CL-41, paras 261-263.

786 International Thunderbird Gaming Corporation v. tad MexicanStates(UNCITRAL Case)
Award, 26 January 200&xhibit CL-25, para 194.

87 Saluka Investments B.V. v. Czech RepubINCITRAL Case) Partial Award, 17 March 20086,
Exhibit CL-42, para 442.
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the least been able to prove that there has been an
“outright and unjustified repudiation” of the pewint
provisions. [...]788

(g Waste Management

[Failure to perform] is not to be equated with a
violation of Article 1105, provided that it does tno
amount to an outright and unjustified repudiatidéhe
transaction and provided that some remedy is open t
the creditor to address the problem. [789].

(h) Parkerings

[M]any tribunals have stated that not every breafcan
agreement or of domestic law amounts to a violatibn

a treaty. [...] In most cases, a preliminary deteation

by a competent court as to whether the contract was
breached under municipal law is necessary. 199.].

If BITs protected any given expectation, then aegutatory and contractual
breach or small amendment to a regulation wouldraatically be a violation of
international law. This is not the case, as othsewthe international law
protections would have the same reach and contedbmestic law; moreover,

this would prevent any adaptation or evolution oégulatory framework.

Parkerings v. Lithuaniallustrates this point. I®Parkerings the tribunal examined
the question of whether the fact that a municipahtad committed certain
irregularities in the process of verifying the ist@’s compliance with the terms
of a contract and in the subsequent terminatiorthaf contract constituted a
breach of the fair and equitable treatment standarthe grounds that it frustrated

the investor’s legitimate expectations. The tridwstated:

788

789

790

GAMI Investments, Inc v. Mexi§dNCITRAL Case) Final Award, 15 November 20@khibit
RL-7, paras 100, 103, 104.

Waste Management Inc. v. United Mexican St@eSID Case No. ARB(AF)/00/3) Award, 30
April 2004, Exhibit CL-46, para 115.

Parkerings-Compagniet AS v. Lithuafl€SID Case No. ARB/05/8) Award, 11 September 2007
Exhibit RL-10, paras 315-316.
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The Claimant alleges a violation by the Municipabiff
Vilnius of its obligation to use its best efforts énsure
that the Government’'s laws and decrees furthered th
successful development of the parking system. The
Claimant alleges that following the different
modifications of laws, it was deprived of various
sources of income in violation of the Agreement.
Moreover, the Claimant accuses the Representafive o
the Municipality and notably the Mayor of failing &ct

in good faith to protect and respect the Agreenagit
especially the economic interest of the Claimanthim
performance of the Agreement.

It is evident that not every hope amounts to an
expectation under international law. The expecatato
party to an agreement may have of the regular
fulfillment of the obligation by the other party ot
necessarily an expectation protected by internation
law. In other words, contracts involve intrinsic
expectations from each party that do not amount to
expectations as understood in international laweda,

the party whose contractual expectations are ftesdr
should, under specific conditions, seek redressrbed
national tribunal. As stated by the TribunalSaluka
“[tthe Treaty cannot be interpreted so as to penali
each and every breach by the Government of thesRule
or regulations to which it is subject and for whitite
investor may normally seek redress before the safrt
the host Staté

In the case at hand, the Claimant alleges that the
Municipality of Vilnius frustrated its legitimate
expectation in violation of Article 11l of the Trea]...]
However, the Tribunal considers that the Claimant's
expectations are, in substance, of a contractuakea
The acts and omissions of the Municipality of \Vilgj

in particular any failure to advise or warn theimiant

of likely or possible changes to Lithuanian law,ynie
breaches of the Agreement but that does not mesgn th
are inconsistent with the Treaty.
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In conclusion, the Arbitral Tribunal finds that the
Claimant has not been deprived of any legitimate
expectation in violation of Article 11l of the Trga’°!

The foregoing is applicable to the case at haneérfEperson expects the other
party to an agreement or regulatory procedure ltoviothe applicable rules and
provisions. This expectation is not the legitimatgectation that is protected
under international law pursuant to the fair anditadple treatment standard.
When this type of contractual or regulatory expiatais frustrated, the remedy
is access to the domestic courts.

As the tribunal stated iGlamis Gold “[m]erely not living up to expectations
cannot be sufficient to find a breach of ArticleDblof the NAFTA. [...].7792

The legitimate expectations that are protectedhleyfair and equitable treatment
standard are something entirely different. In orffderthese expectations to arise,
the investor must have received specific promiseguarantees that the State
would not make any changes to the legal framewgitiag at the time that the
investment was made. The classic example is a tghility clause contained in
an investment contract. In the words of the tribum#&arkerings

It is each State’s undeniable right and privilege t
exercise its sovereign legislative power. A State tine
right to enact, modify or cancel a law at its own
discretion. Save for the existence of an agreement,
the form of astabilizationclause or otherwise, there is
nothing objectionable about the amendment broumght t
the regulatory framework existing at the time an
investor made its investment. As a matter of faaty
businessman or investor knows that laws will evolve
over time. [...]

791

792

Parkerings-Compagniet AS v. Lithuafl€SID Case No. ARB/05/8) Award, 11 September 2007
Exhibit RL-10, paras 343-346. (Underlining added; italics in dniginal). Also seesustav F W
Hamester GmbH & Co KG v. Republic of Ghagh@SID Case No. ARB/07/24) Award, 18 June
2010,Exhibit RL-14, paras 335-337.

Glamis Gold Ltd. v. United States of AmerftiNCITRAL Case) Award, 8 June 200Bxhibit
CL-23, para 620. (Emphasis added).
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[...] an investor must anticipate that the circumsémn
could change, and thus structure its investmentder

to adapt it to the potential changes of legal
environmenf93

559. Similarly, the tribunal irEDF v. Romaniatated:

The idea that legitimate expectations, and theeefor
FET, imply the stability of the legal and business
framework, may not be correct if stated in an owerl
broad and unqualified formulation. The FET mighdrth
mean the virtual freezing of the legal regulatioh o
economic activities, in contrast with the Statedsmal
regulatory power and the evolutionary character of
economic life. Except where specific promises or
representations are made by the State to the oryest
the latter may not rely on a bilateral investmegaty

as a kind of insurance policy against the risk oy a
changes in the host State’'s legal and economic
framework. Such expectation would be neither
legitimate nor reasonable.

Further, in the Tribunal's view, the FET obligation
cannot serve the same purpose as stabilizatiorsesau
specifically granted to foreign investo®s.

560. There was no specific commitment of legal stabilitythe present case. In this
regard, the Contracts literally and expressly ptevhat EEGSA:

[l]s obligated to fulfill all provisions set fortin the
Law of General Electricityand its Regulations, or any
amendments thereto, as well as other regulatiods an
provisions of general applicatiop..].795

561. In short, there is no legal stability clause. Muohthe contrary, EEGSA, and

therefore TGH, have expressly agreed that anyl&iyis and regulatory changes

793 Parkerings-Compagniet AS v. Lithuar{i€SID Case No ARB/05/8) Award, 11 September 2007,
Exhibit RL-10, paras 332-333. (Emphasis in the original).

794 EDF Services (limited) v. Romani@CSID Case No. ARB/05/13) Award, 8 October 2009,
Exhibit RL-13, paras 217-218.

795 Authorization Agreements for the Departments oftémala, Sacatepéquez and Escuintla, signed
by EEGSA and the Ministry of Energy and Mines, 18yML998 Exhibit C-31, Clause 20Final
Electricity Authorization Agreement for the Depaemnts of Chimaltenango, Santa Rosa and
Jalapa, 2 February 199@xhibit R-20, Clause 20.
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undertaken are fully applicable to them. Such Biéiy is important in a contract
that covers a period of 50 years, since it will iecessary in this period to
introduce changes to improve the regulatory fram&ve@cording to the lessons
learned through its operation.

562. In view of this, TGH invokes the Preliminary Infoative Memorandum and the
Memorandum of Sale prepared by Salomon Smith Baraegl theRoadshow
Presentatiori?¢ Apart from the fact that these are non-bindingushoents/97 they
do not address the issues raised by TGH. Thesenunds merely contain a
general description of the regulatory framework.erBfiore, they are not a
stability clause, nor do they have the functioron&. There is nothing in these

documents stating:

€)) That the CNEE does not have authority to approwkependent tariff

studies that in its view better conform to the tagans; or

(b)  That the Expert Commission’s pronouncement is bigdor that the
Expert Commission is the body responsible for appg the tariff

studies; or

(c) Much less, what the specific outcome of each tagffiew must be by

providing in advance the VAD or VNR amounts.

563. Quite to the contrary, the documents in questiopleasize the CNEE’s authority
to approve the VAD studies and set the tariffs. iRstance, the Memorandum of

Sale explained in clear terms that the CNEE, anieehbody independent from

796 Claimant’s Memorial, paras 260-261, and footn@@4, 1001.

797 As stated in the Sales Memorandum:

Only such representations and warranties as cauaim a final
purchase agreement shall have legal effects. Norntion
contained herein is or should be regarded as aefyitomise or
statement. [...] Potential buyers shall carry outrtben research,
conducting an analysis of the terms of the corgocaipitalization
and the sale of EEGSA'’s shares owned by the Stataidition to
the assets, the business and the market descrieith.h

Solomon Smith Barney, “EEGSA: Memorandum of Salédy 1998 Exhibit R-16, p 2.
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565.

the MEM (in terms of its functions and budget), \bhbe the sector’s regulatory
and monitoring body, having the authority to enéorhe LGE and set the

tariffs.798

TGH claims that it understood these documents tammthat the Expert
Commission’s opinion was binding, and that the CNielld not reject the report
of the distributor’s consultant. However, despite fact that Guatemala requested
TGH to produce documents demonstrating TGH’s undedsng of the regulatory
framework at the time the investment was m&d&GH did not produce even a
single document. TGH claims to have performed a diligence assessment of
the Guatemalan regulatory framewd¥#R, but it has refused to produce relevant

information and documents in this regard.

For these reasons, it is difficult to understand Ai@H could have developed any
expectation of stability in the present case. (a2@ of EEGSA’s Authorization
Contracts makes it crystal clear that there istabilty clause. In the absence of
supporting documents, it is also difficult to urgtand how TGH could have
developed its understanding of the regulatory fraork 14 years ago. At no
point did anyone or any document state that the EN&uld not as the regulator
exercise its role in determining the VAD in accarda with its view of the proper
interpretation of the regulatory framework. Nor ditey state that the CNEE
should delegate this responsibility to a temporbody such as the Expert

Commission.

798

799

800

Solomon Smith Barney, “EEGSA: Memorandum of SaMdy 1998,Exhibit R-16, p 54-55,
where it explains:

The basic duties of the [CNEE] are, among otherg, fo set the
tariffs determined by the law [...]. The Commissidormally, is a
technical body of the MEM with independence in terrof
function and budget[;] it is the regulatory and roring body of
the electricity sector. The basic duties of the @ossion are: (1)
to enforce the Law [...], (4) regulate the transnuissiand
distribution tariffs [...].

Letter from Freshfields to White & Case, 7 Novembel1,Exhibit R-142, Documentation A.2.
Claimant’s Memorial, para 59; Gillettdppendix CWS-5, para 8.
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Dr Aguilar, who participated in the drafting of th&E, explains this clearly in
his expert opinion. The “depoliticization” of theariff determination process
under the new Guatemalan regulatory framework wasired by the creation of
the CNEE as a independent technical body with éspansibility of setting the
tariffs and determining the VAD; not by the delegatof these functions to an
expert commission. An investor could not have hayllagitimate expectation in

this regard:

In order to ensure transparency in the enforcemént
the law, the CNEE was created as a technical bédy o
the MINISTRY OF ENERGY AND MINES (MEM),
which was entrusted, among others, with the functio
of “determining tariffs for the transmission and
distribution of electric energy and the methodoldgy

its calculation,” as well as the function of appraythe
costs of the distribution activity.

The creation of the CNEE, along with its powers and
functions, had the objective of ensuring the
depoliticization of the enforcement of the law imet
country’s electricity sector;

As a part of its functional independenceg’ according

to the LGE, its regulations and other applicablgale
provisions,no entity or body other than the CNEE has
the power to determine or limit its functions, andch
less to seize such functions, which includes, butat
limited to, the EXPERT COMMISSION referred to in
LGE Article 75801

b. The fair and equitable treatment standard only pribits changes
to the regulatory framework that are fundamental drihat affect
the legitimate expectations of an investor, whichrot the case
here

In addition to the fact that specific commitmente aequired to generate
legitimate expectations, the frustration of thosepeetations requires a
fundamental change to the legal framework. The e upon which the

investment was made must be dismantled by legislair regulatory measures

801

Aguilar, Appendix RER-3, paras 10(b), (c), (f).
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such that it can be concluded that the stabilittheflegal system, which had been
guaranteed by a specific commitment, has been aomiped. In this case, there
are no such specific promises, nor have there begslative and regulatory
changes that could have dismantled the fundameminises of the legal

framework.

The cases related to the 2002 Argentine emergauigidtion are representative.
These cases illustrate the type of measures thatfreestrate the legitimate
expectations of the investor. Notably, TGH citemgnaf these awards as if they
supported its positiofP? this, however, is not the case. It is worth exangrihe

Argentinean cases in more detalil.

In the Argentinean cases, the claims related todtbmantling of the regulatory
and contractual framework for public utilities (lading electricity transmission
and distribution services) were caused by the adlomf emergency legislation.
This legislation abolished the provisions regardimg calculation of public utility
tariffs and the adjustment of the same to take &toount devaluation and
inflation. Accordingly, those cases involved a fiaore serious scenario than the
one here. TGH’s claims in this case relate to pudesover the interpretation and
scope of the distributor’s rights (and those ofibgulator) in the context of tariff

reviews, rather than the abolition of such rights.

The first award issued against Argenti@GMS v. Argentinaconcerned a dispute
related to the gas transportation sector tarifimeg In analyzing international
case law dealing with the fair and equitable treathstandard, thEMS tribunal
stated:

The measures that are complained of did in fadtednt
transform and alter the legal and business enviemim
under which the investment was decided and made. Th
discussion above, about the tariff regime and its
relationship with a dollar standard and adjustment
mechanisms _unequivocally shows that these elements

802

Claimant’s Memorial, paras 249-252, 270-271.
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are no longer present in the regime governing the
business operations of the Claimgnt.]

[..]

It is not a question of whether the legal framework
might need to be frozen as it can always evolveland
adapted to changing circumstances, but neither as i
guestion of whether the framework can be dispensed
with altogether when specific commitments to the
contrary have been made. The law of foreign
investment and its protection has been developéal wi
the specific objective of avoiding such adversealeg
effects803

As the tribunal noted, iI€MSthe regulatory and contractual framework had been
“entirely transform[ed]” or “dispensed with altoget.” It is these fundamental
derogations — which Il€MS involved the elimination of the tariff regime that
provided for the calculation of tariffs in dollass well as adjustment mechanisms
— that frustrate legitimate expectations and resula breach of the fair and

equitable treatment standard.

It is also worth noting that th€MS tribunal distinguishes these fundamental
changes from normal and necessary reforms and aotay® to a regulatory
framework: “[i]t is not a question of whether theghl framework might need to
be frozen as it can always evolve and be adaptetidnging circumstance&®
Regulations cannot remain frozen for 50 years aillj mecessarily, undergo
modifications and adaptations, especially during ftiirst years of a new

regulatory framework.

Similarly, inLG&E v. Argentinathe tribunal held that Argentina violated the &ad
equitable treatment standard by introducing funddaahtechanges to the regulatory
and contractual framework that frustrated the itoréslegitimate expectations:

803

804

CMS Gas Transmission Company v. Republic of AmgetCSID Case No. ARB/01/8) Award,
12 May 2005Exhibit CL-17, paras 275, 277. (Emphasis added).

Ibid., para 277. (Emphasis added).
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Specifically, it was unfair and inequitable to pasiw
discarding the guarantde.] that the tariffs would be
calculated in U.S. dollars and then converted r&sos.

[..]

Argentina acted unfairly and inequitably when it
prematurely_abandoned the PPI tariff adjustments an
essentially froze tariffs [...] and when it refuseal t
resume adjustmenis.] History has shown that the PPI
adjustments that initially were supposed to be
postponed have been abandoned completely are
now being “negotiated” away.

[.]

Likewise, the Government's Resolution No. 38/02
issued on 9 March 2002, which ordered ENARGAS to
discontinue all tariff reviews and to refrain from
adjusting tariffsor prices in any way, also breaches the
fair and equitable treatment standard.

[...] But here, the_Tribunal is of the opinion that
Argentina went too far by completely dismantling th
very legal frameworlkonstructed to attract investdes.

574. Likewise, we can cite thBG Group v. Argentinaward:

Argentina [...] entirely altered the legal and busme
environment by taking a series of radical measures
starting in 1999 [...] Argentina’s derogation frometh
tariff regime, dollar standard and adjustment
mechanism was and is in contradiction with the
established Regulatory Framework as well as the
specific commitments represented by Argentina, on
which BG relied when it decided to make the
investment. In so doing, Argentina violated the
principles of stability and predictability inheretat the
standard of fair and equitable treatment.

[.]

[...] the Emergency Law and subsequent legislation
were enacted to promote a new deal with the lices)se

805 LG&E Energy Corp., LG&E Capital Corp. and LG&E &rhational Inc. v. Republic of Argentina
(ICSID Case No. ARB/02/1) Decision on Liability,Gctober 2006Exhibit CL-27, paras 134,
136, 138-139. (Emphasis added).
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impeding the application and execution of the owadi
Requlatory FrameworK...]

In summary, [...] Argentina_fundamentally modified
the investment Requlatory Framewdgrk].806

Therefore, it is clear that only fundamental changgethe legal framework can
result in a violation of the fair and equitableatraent standar®®? There is no

breach of legitimate expectations in a case in ijrat most, there was a failure to
comply with regulations (assuming TGH were corm@ttthis issue, which is not
the case). Nor is there a breach when, at mosg theve been partial reforms to
the regulatory framework that have not resulted grerogation or abolishment of

the basic premises of the regulation.

TGH has no basis to claim that the regulatory fraork has been dismantled. As
previously explained, TGH argues that Guatemaledaio fulfill the obligation
of minimum treatment “when it arbitrarily and inraplete disregard of its legal
framework ignored the Expert Commission’s Repord a@et the tariffs on the
basis of its own study®8 All of this, according to TGH, was contrary to
“TECO'’s legitimate expectation$® In the words of TGH, it was the manner in
which the CNEE interpreted and applied the reguyatiamework that led to the
frustration of TGH’s legitimate expectations — rtleé fundamental alteration or
abolition of said regulatory framework.

806

807

808

809

BG Group Plc. v. Republic of ArgentifddNCITRAL Case) Final Award, 24 December 2007,
Exhibit CL-9, paras 307, 309-310. (Emphasis added).

TGH citesBiwater Gauff v. TanzaniaClaimant's Memorial, paras 257, 280. This casgcems a
radical change in the regulatory framework whetbemathan assigning an independent regulatory
as required by law, Tanzania no less appointednéstar and member of Parliament as regulator.
Biwater Gauff (Tanzania) Ltd. v. United Republic T'nzania(ICSID Case No. ARB/05/22)
Award, 24 July 2008Exhibit CL-10, paras 537-539, 542, 610, 615. In no way hasatisirred

in the present case. TGH also cifd3C v. Hungary(Claimant’s Memorial, para 254), which also
lacks commonality with this case. KDC, there was a clear legislative change resultinthe
cancellation of agreements with the investor, caysi complete loss of investmeADC Affiliate
Ltd. and ADC & ADMC Mgmt. Ltd v. the Republic ofnigary (ICSID Case No. ARB/03/16)
Award, 2 October 200&xhibit CL-3, paras 181, 184-189.

Claimant’s Memorial, title of Section Ill.C.

Claimant’s Memorial, para 259.
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577. The only amendments made to the regulation in ¢dhfe were those related to
RLGE Atrticles 98 and 98is (and the latter was never applied to EEGSA). These
modifications did not alter the substance of thigioal legal framework or the
nature, powers, or role of the CNEE, as TGH cldifis.

i The reform of Article 98

578. As previously explaine8t! the Article 98 amendment was an ordinary regwato
evolution to put the text of that article in linatlwvthe principles of the LGE. In
fact, the 2007 amendment to RLGE Article 98 reldtesa subject which had
already been addressed in the 2003 amendment tdeRA@Bcle 99. Thus, as
already foreseen in Article 99 since 2003, the atedrArticle 98 established that
in the event of obstructive conduct on the parthef distributor, “the CNEE is
authorized to issue and publish the correspondanidf schedule, based on the
tariff study it may independently carry out, ormaking corrections to the studies

initiated by the distributor.”

579. Although the aforementioned change had been ictesface 2003, EEGSA never
challenged that amendment before the local coM#sTGH now claims that the

amendment was “at odds with the LGE’'s express prons” and
“unconstitutional” and that, therefore, it const#s a modification of the
regulatory frameworR12 It is also notable that no other distributor éraged the
amended rule. Contrary to what TGH says, ther@i%erpress provision” in the
LGE that would be against that amendment. In fa@H admits that it is not
complaining about the amendmeyer se but rather about the manner in which
the CNEE applied Article 98: “the CNEE later wouidterpret and apply

amended RLGE Article 98 contrary to its plain megdisiz If TGH’s claim is

810 Claimant’'s Memorial, paras. 264-267.
811 Cross-ref l1.E.

812 Claimant’s Memorial, para. 264.

813 Claimant’s Memorial, para. 93.
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that the CNEE erred in applying Article 98, it lseh clear that it was not the

amendment itself that caused harm to TGH.

Not only there was no alteration of the regulatbmework, but the CNEE’s
application of the provision in question was cotesis with the fundamental
principles of the LGE. The CNEE’s power and respuiy for approving the
distributors’ tariff studies — including, thereforthe eventual rejection of said
studies — is part of its functions as the regulatofenforce” the LGE and be
“responsible” for the application there8f.Any given VAD is legal only to the
extent that it meets the efficiency criteria set iouthe Terms of Reference. The
CNEE only has the authority to approve a tarifdgtthat meets the requirements
of the LGE; it cannot approve a study that doesdeoso. It is must be noted that
the Constitutional Court backed the CNEE’s condndhis case on the grounds
that the conduct in question fell within the CNEEghere of authority as the
decision-making body in tariff-related matters, amldo on the basis that the
Expert Commission’s pronouncement is non-binditng €ourt’s decision was

not based on text of Article 98 as amended in 2007.
As Dr Aguilar explains:

This amendment — which in no way decreases,
increases, distorts, or contradicts the LGE’s [wiovis
regarding the CNEE’s powers to set tariffs for the
distribution of electricity — was aimed at prevegtithe
Distributors from manipulating, determining or ltmiy

the CNEE’s powers byailing to _submit_or_make
corrections to the tariff studiesin order to continue to
benefit from the application of the tariffs in ferat the
time when their validity period expires. This
amendment has thus complied with the legal mandate
established in: i) LGE Article 60, which providésat

the VAD (costs inherent to distribution activities)
approved by the Commission shall correspond to the
standard distribution costs of efficient companidas;
LGE Article 61, which provides that tariffs shale b
structured so as to promote the sector's economic

814

LGE, Exhibit R-8, Art 4(c); RLGE Exhibit R-12, Art 3. See paras. 56, 202, 501, 510 above.
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efficiency; and iii) LGE Article 76, which provide

that tariffs must strictly reflect the economic tas

acquiring and distributing electricigy>

582. Once again, one must keep in mind that amendmentsgulations are normal

and necessary in the case of long-term concesgOngears, in this case). In fact,
amendments were foreseen and accepted by EEG3AinsElause 20 of the
Authorization Contract8!6 International law does not prohibit these adaptesti
in any way. As the tribunal stated @MS “the legal framework [...] can always
evolve and be adapted to changing circumstarféés.”

ii. The amendment to Article 98 bis

583. In 2008, the RLGE was amended by the addition oficker 98 bis.818 As
previously explained, this article filled a lacunahe RLGES1® Up until then, the
constitution of the Expert Commission could be kéxtif the parties (the CNEE
and the distributor) did not come to an agreemegamding the third member of
the Expert Commission. Pursuant to the reform,phdies must propose three
candidates each, who must meet certain independeitesa with respect to the
parties. If no agreement can be reached, the MynigtEnergy and Mines makes

the appointment from amongst the persons nomiratede parties.

584. As the expert, Dr Aguilar, explains, this reformedaot contradict the principles
of the LGE, among other reasons, because the fole &xpert Commission is of
technical nature and intended to assist the CNHEEchms the decision-making

entity:

815 Aguilar, Appendix RER-3, para 38(c).

816 Authorization Agreement for the Departments of teoaala, Sacatepéquez and Escuintla, signed
by EEGSA and the Ministry of Energy and Mines, Ma&y 1998 Exhibit C-31, clause 20; Final
Electricity Authorization Agreement for the Depaemnts of Chimaltenango, Santa Rosa and
Jalapa, February 2, 199xhibit R-20, clause 20.

817 CMS Gas Transmission Company v. Republic of AmgifCSID Case No. ARB/01/8) Award,
May 12, 2005Exhibit CL-17, paras. 277.

818 Resolution No. CNEE-145-2008, May 19, 2008, puigi in the Diario de Centro América on
July 31, 2008Exhibit R-72.

819 See section III.F.7.b above.
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With regard to the procedure for selecting thedthir
member of the EXPERT COMMISSION, it must be
noted that the amendment filled a gap that, uhait t
point, existed in the RLGE. The RLGE was silentwbo
how to proceed if the parties failed to appoint titied
member of the EXPERT COMMISSION by mutual
agreement. The process could thus be blocked.|&Artic
98BIS remedied this situation, making the consttut

of the EXPERT COMMISSION possible. In any case,
the MEM may appoint the third member only in the
event of disagreement between the parties, and only
from the candidates previously proposed by themg wh
must meet certain requirements of independence.
Furthermore, the appointment by the MEM is a lolgica
solution, given the EXPERT COMMISSION's role as
advisor to the CNEE20

In any event, as TGH recogniZ&$Article 98 Bis was never applied to EEGSA

in the present case, and therefore could not hawsed it harm.

CONCLUSION: GUATEMALA HAS NOT VIOLATED THE INTERNATIONAL MINIMUM
STANDARD OF TREATMENT OF TREATY ARTICLE 10.5

In sum, the international minimum standard — whishnot the same as the
autonomous fair and equitable treatment standamtects investors only against
extreme and outrageous conduct, such as conducistin@anifestly arbitrary or

that constitutes a flagrant repudiation of a remuiaframework. Except in cases
of denial of justice, that standard does not censegulatory conduct that is
allegedly against domestic law. The internationalimum standard provides the
State a broad margin of appreciation; any irregfiggrunder domestic law are a

matter to be solved by the local courts.

TGH’s claims relate to conduct of the CNEE thataitegedly against the
provisions of the regulatory framework. TGH’s al¢igns are erroneous; but
even if the CNEE had committed a mistake in intlipg the regulatory

framework, this could not under any circumstanaasstitute a violation of the

820

821

Aguilar, Appendix RER-3, para. 44.

Claimant’s Memorial, para. 135.
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international minimum standard. The supposed iliegs were challenged before
the local courts and the court of last resort om $hbject, the Constitutional
Court, ruled in favor of the CNEE’s position. TGHowever, does not allege
denial of justice, which would be the only grouras which TGH could have
claimed a violation of the standard — assumingoofrse that denial of justice had

taken place, which is not the case here.

As regards its legitimate expectations argumentHT&fers to supposed
expectations that it would have developed at time of EEGSA'’s privatization —
a point in time in which TGH did not even exist .y@hese are not therefore
expectations that TGH can invoke in these procemsdiin any case, TGH does
not explain the basis for an expectation that tNEEE would not have the power
to approve independent tariff studies that in ieswbetter reflected the provisions
of the regulations. Nor does TGH demonstrate wheres stated that the
pronouncement of the Expert Commission is bindingthat it is the Expert
Commission that approves the tariff studies. Themothing in the LGE and the
RLGE to this effect. In fact, the powers of the G&Evhich were well known to

TGH, do not allow the development of such expectesti

The legal reasoning behind TGH’'s theory of legitien@xpectations is also
flawed. TGH does not cite even one case involvihg application of the
international minimum standard of treatment in viahtice tribunal found that that
standard was breached by a violation of the invissiegitimate expectations.
Moreover, the cases on the autonomous fair andtadxeitreatment standard
make clear that this standard does not protectyugtexpectation, but rather only
those that are based on specific commitments @l Iegbility (which is not the
case here). Much to the contrary, EEGSA expliatgepted in the Authorization

Contracts that any amendments to the LGE andgtdagons would apply to it.

Apart from all this, the autonomous fair and edul#atreatment standard is
violated only by fundamental changes to the regwatramework that frustrate

legitimate expectations, which again is not theedaere. The comparison with the
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Argentinean cases invoked by TGH is illustrativee tariff regime in this case
has not been dismantled or destroyed; the onlygdmmwere those made to the
RLGE, which could not logically have modified thanegiples embodied in the
LGE — which understanding is in fact shared by TGH.

THE CALCULATION OF TGH'S ALLEGED DAMAGES

Based upon the factual and legal considerationsepted in this Counter-
Memorial (both jurisdictional and substantive)reimains clear that Guatemala
has not breached the Treaty. However, even iffthilsunal were to consider that
() it has jurisdiction to hear this claim; and)(ithat Guatemala violated
international law by defining tariffs for the 20@813 period based upon the
Sigla study, TGH has not suffered any damage, asilvexplain in this section.

THE CALCULATION METHODOLOGY USED BY MR. KACZMAREK

TGH’s expert, Mr. Brent Kaczmarek of Navigants Qgtieag Inc. (NCI), has
divided the alleged damages to TGH into historarad future damages.

The historical damages (which the expert referastdlost cash flow”), includes
the damages supposedly suffered between Augud0B @he moment that the
tariff schedule for 2008-2013 entered into effexstyl October 21, 2010 (the date
of the sale of Teco’s shares in EEGSA). In makimgse calculations, the TGH
expert used the discounted cash fl®CE or cash flow method in two different

scenarios.

Thebut for scenario, which assumes that the CNEE applie@#tes White study
of July 28, 2008 to determine the 2008-2013 tariffs. Kaczmarek bases his
DCF calculation on a combination of the resultstloht study and his own

projections regarding the evolution of the printipash flow componen#s?

822

KaczmarekAppendix CER-2, paras. 153-155 and Chapter IX.
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The actual scenario, which is the scenario in wkihehCNEE approves the tariffs
based on the Sigla study. In the actual scendmm ekpert primarily bases his
DCF calculation on EEGSA financial statemefiés.

The future damage (called “lost value” by the eXpés the alleged difference in
value of Teco’s shareholdings in EEGSA as of Oatdtie 2010, considering
EEGSA's situation as of that date to be: (i) the for scenario (i.e. if the tariffs
based on the Bates White study of July 28, 2008he&h approved); and (ii) the
actual scenario (i.e. with the tariffs approvedtbg CNEE based on the Sigla
study). To calculate the value of EEGSA, and TGp#sticipation in EEGSA in

these scenarios, Kaczmarek uses the following tialuanethods:
 DCF; and

» Comparable companies or comparable transactionag(ymiblicly-

traded companies and comparable transacti@@nparables

To calculate future damages, Kaczmarek then averthgeresults obtained using
these two valuation methods (DCF and Comparabtebpth the actual anbolut

for scenarios, based on a serieaghocweighting factor$24

Based on these calculations, Kaczmarek estimaéehisiorical damages as US$
17.8 million and future damages as US$ 219.3 milliftor a total of TGH’s
alleged damages amounting to US$ 237.1 miRk#sn.

823

824

825

KaczmarekAppendix CER-2, paras. 153-155 and Chapter 1X..

Ibid., para. 218. Kaczmarek assigns the DCF methodightvef 60 percent, the comparable
publically-traded companies method a weight of 3¥cpnt and the comparable transaction
method the remaining 10 percent. The expert jestithese values on the basis of his level of
confidence in each method, which is related toalmmunt of available information to which he
had access to for calculating each of the methiddsvever, he does not justify quantifiably the
selected weights.

Ibid., para. 17.
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THE PRINCIPAL ERRORS INMR. KACZMAREK 'SV ALUATION

1. DCF Valuation (But for scenario)

The principal problem with the valuation carriedt oy Mr. Kaczmarek is his

over-estimation of EEGSA’s value in theit for scenario. In other words, he
over-estimates the value that EEGSA would haveihtde CNEE had set tariffs

based on the July 28 Bates White study rather dinathe Sigla study.

As Messrs. Abdala and Schoeters explain in thgonte Mr. Kaczmarek’s
valuation has three fundamental flaws with respedhe premises he applies in
the DCF method26

a. Operating Costs and Costs of Investment Projectgdv.
Kaczmarek

In order to calculate the historical and future dges for hidut for scenario, Mr.
Kaczmarek uses the income projections from the 28IBates White study as the
principal premise upon which to define incaféThis income is calculated,
theoretically, to allow EEGSA to bear the operatiagd investment costs
expected in the future. Curiously, however, whernalber calculates the costs that

EEGSA will actually incur in the futurdyir. Kaczmarek assumes operating and

investment costs that are significantly lower (au65 percent lower for
investments and 26 percent lower for operatingsgoshis results in an artificial
increase in the company’s value. In other words, Kaczmarek’s “sleight of
hand” is that he requires a certain level of opegatind investment costs to
calculate the tariff income, but later assumes tlats would not actually be so

high, thus saving the company costs and yieldingranstified profit.

For example, with respect to investment costs,yeg-estimates income by more

than US$50 million per yea#® Given that, as explained, the Guatemalan

826

827

828

M Abdala and M Schoeter&ppendix RER-1, section 111.2.1.
Ibid., para. 41.
M Abdala and M Schoeter&ppendix RER-1, para. 20
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regulatory system strives for efficiency, it is alehat the regulator would not
grant EEGSA a tariff based on investments that exedficient values to such an
extent82? The TGH expert should have used both the incorddlanexpenditures

reflected in the tariff studies for his valuati®f.

b. Kaczmarek’s projections based on the VAD from thdy]28
Bates White study in the but for scenario

(i) Mr. Kaczmarek uses the July 28 study without anatyzs
reasonableness

Mr. Kaczmarek uses the VAD from the July 28 Batesité/study as a basis for
his DCF projections in order to calculate the histd and future damages in the
but for scenario. The expert, however, uses this studyowttverifying whether

its premises are reasonable or whether it propeclydes the pronouncements of
the Expert Commission in their entiré8tAs previously explained in Section
lll.F.14, this study does not properly reflect tto¢ality of the pronouncements.
This was confirmed by both of the consultants te t8NEE, Mercados

Energético$3zand Mr. Damonte, who conducted an exhaustive aisalyf the

matter. By incorporating the feasible pronouncemantb the May 5 Bates White
study, Mr. Damonte arrives at a VNR that is appmately 40 percent lower than
that of the July 28 Bates White study, which disegesults in a substantial

829

830

831

832

Ibid., para. 43.
Ibid., paras. 45.
Ibid., section 111.2.2.

Mercados Energéticos Consultant Firm, “ReviewEHEGSA's Value-Added for Distribution
Study in Relation to the Expert Commission Opirioduly 2009, Exhibit R-103; Witness
Statement of Mercados Energéticos, signed by AdefanAberto Arnau, Mariana Alvarez
Guerrero and Edgardo Leandro Torres, January 242 ZBereinafteMercados Energéticds
Appendix RWS-3.
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reduction in the VADS33 We reiterate that this value only reflects the

incorporation of “feasible” pronouncemei§#s.

(i) Mr. Kaczmarek uses an inappropriate level of deptien for
the VNR

As previously explained, the Expert Commissionatgd Bates White’s position
throughout the tariff review process, which wast BEGSA’s return had to be
calculated on a gross capital base (VNR) (thatas,accounting for accumulated

depreciation).

However, the Expert Commission also rejected thenéita in the Terms of
Reference, which considered that the capital bassm wwhich EEGSA'’s return
should be calculated had been depreciated by S€eiperinstead, the Expert
Commission proposed an alternative formula thay @oinsidered depreciations

for five years, but thereafter uses the new vafubeinstallations.

By using the July 28 Bates White study, Mr. Kaczekaaccepted, without
analysis, the alternative capital return formulaopmsed by the Expert
Commission. As previously explainé¥®,in proposing an alternative formula for
calculating EEGSA'’s return on investment, the Ek@mmission exceeded its
authority. More importantly, as Mr. Damor#®# and Messrs. Abdala and
Schoeter&7 explain, this formula contains serious technicabrs and over-

compensates the investor. In Mr. Damonte’s words:

Conceptually this means that each tariff periodl wil
begin with accumulated depreciation at zero, amdlit
be depreciated over five years only. In the nexiope

833

834

835

836

837

Damonte Appendix RER-2, chapter 5; and M Abdala and M Schoeté&spendix RER-1, para.
50.

As Mr. Damonte explains in detail in his repdhe inclusion of many of the pronouncements
required additional information and optimizatiorsatt were impossible to achieve within the
available time frame. Damontappendix RER-2, para. 176.

See section I1I.F.9.c above.
Damonte Appendix RER-2, chapter 6.
M Abdala and M Schoeter&ppendix RER-1, section 111.2.3.
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the cycle will repeat. My conclusion is that, bygpng

it during various tariff periods, assets will beirge
depreciated over five years and then all the dégren
accrued over the five years is reincorporated i@ th
assets in the tariff period. This procedure is rntyea
wrong, as evidenced by the Net Present Value éf@st.

607. Because the formula proposed by the Expert Comamsgesults in an over-
compensation of EEGSA in the long term, and bec&iS8SA never submitted
the estimated level of depreciation of its capliake, Mr. Damonte proposes
calculating EEGSA’s return using an alternativerfata: the theoretical Constant
Annuity formula. This is a method commonly used regulations and, in
particular, it was used in EEGSA’'s 2003 tariff mwvi Mr. Damonte’s
calculations result in a depreciation factor of2L#ér EEGSA’s capital base,
which means that the network’s accumulated deptienigs 30 percent (meaning,
the return is calculated based on the remainingp&@ent that has not been

depreciated}3®

608. As previously explained?if EEGSA had furnished the depreciation valuetsf i
capital base instead of insisting that it be rematteel based on the gross value of
its capital base, this estimation would not havenbeecessary. The approach that
Mr. Damonte used is conservative when comparedhéovialues that CNEE
agreed to with Deorsa and Deocsa when they questidhe 50 percent
depreciation established in the Terms of Refereimcthie words of Mr. Damonte:

[...] Note that in the case of the tariff review of
Deorsa and Deocsa of 2008, in which my
consultancy Quantum participated as a consultant
of those distributors, we believe that 50 percént o
depreciation established in the ToR did not reflect
the reality of the companies. In this context, we
presented the relevant explanations to the CNEE
and the CNEE agreed to change the level of

838 Damonte Appendix RER-2, paras. 178-179; see also chapter 6.2.

839 1.42 in low voltage and 1.41 in medium voltageAlidala and M Schoeterdppendix RER-1,
section 111.2.3 and para. 71; Damontgpendix RER-2, chapter 6.3.

840 See para. 400 above.
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accumulated depreciation to 42.2%, equivalent to
a f=1.73. | understand that EEGSA never
conducted a similar analysis, given that its aim
was not to obtain recognition of a higher level of
depreciation but it simply aimed to calculate the
rent on the gross value of the Capital Base without
depreciating!

2. Valuation using Comparables but for and actual scenarios)

609. In addition to the aforementioned problems, thezZf@&rek report contains errors
in its valuation of future damages based on Confpp@san thebut for and actual
scenarios. Although such methods may be usefuiwdértain contexts, they are

not relevant in this case for the following reasefis

(@  The small sample size used by Mr. Kaczmarek in eddhis valuations
using Comparables (i.e., 12 publically-availablempanies and 9

comparable transactions) make them volatile artterainreliable#3

(b)  The companies and transactions selected are fdref@tcomparables with
characteristics different from those of EEGSA. This even recognized

by TGH in the annual reports of its head off#é¢€;

841 Damonte Appendix RER-2, para. 192.
842 M Abdala and M Schoeter&ppendix RER-1, section 111.2.4.(a)

843 Ibid., para. 73. Even Mr. Kaczmarek himself acknowledtiest he does not fully trust his
calculations of valuations based on comparablestalilke unavailability and the poor quality of
the information. Kaczmareldppendix CER-2, para. 218.

844 Annual Report 10-K report of TECO Energy, Inct 8009, February 29, 201&xhibit R-112,
p.117 (“While quoted prices in active markets pdavihe best evidence of fair value, these are not
available since TECO Guatemala has not receiveérys for the purchase of its investment in
DECA Il. Additionally, multiples of earnings or ath@r performance measure to determine fair
value is not available since there are no comparabtities in Guatemala that have recently been
sold. While there have been similar sales in Céitraerica, these sales are not comparable to
TECO Guatemala’'s investment due to the differingyufatory, economic and growth
environments throughout Central America. Therefimegonducting the impairment assessment
for the company’s investment in DECA II, the compamsed discounted cash flows of the
business model of each of DECA II's significant gpoof assets.”). M Abdala and M Schoeters,
Appendix RER-1, paras. 73 and 76.
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610.

611.

612.

(c) The valuations using Comparables in ke for scenario are based on the
EBITDA estimated by Mr. Kaczmarek using the DCF Imoet which, as

explained previously, suffers from errors that mekevalid to use8*>

(d) The ad hocweighting factors used by Mr. Kaczmarek in avanggihe
DCF and Comparables methods are not only unjudtifieit biased. Mr.
Kaczmarek assigns a greater weight to companiesaosactions with
high valuation multiples, thereby producing a higheluation for
EEGSA, which results in an artificial increase iis lestimate of the

alleged damag#$

In conclusion, the use of Comparables is not atésm this case. Since EEGSA
is a highly regulated company, once the differennebe key parameters of the
tariff review have been resolved, the DCFs can fiogepted with an acceptable

degree of certainty and, therefore, should be thteped method.

3. The sale of DECA Il reflects the correct value folEEGSA in the

actual scenario
As previously explained, Mr. Kaczmarek calculat€&S3SA’s value in the actual
scenario using (i) cash flow projections based &GEA’s financial statements
for the historical damages; and (i) a weighted bovation of cash flow
projections based on the Sigla study and Compagdblethe future damages.
Considering that an actual sale transaction toakepln the present case, there is
no need to incur the unnecessary assumptions aceftaimties, on top of the

other problems mentioned above, which are inhdceaczmarek’s valuation.

As mentioned earlier, in 2010, EPM acquired Tedadhrect interest in EEGSA.
In this context, the price paid by EPM to acquive DECA 11 block of shares is
the best available reference for EEGSA’s value,abse it was agreed upon

845

846

M Abdala and M SchoeterAppendix RER-1, para. 74
Ibid., para. 75.
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613.

614.

between independent parties under free market tonsglif.e., at “arm’s length”).
Further, this transaction was free from possibtersrbased on assumptions used
in the DCF valuation. More importantly, such a taction is free from the
possible errors that are inherent in the assumptused in the DCF method. In
particular, such a transaction is free from theadv&ntages of the lack of an
adequate comparison for EEGSA among the companéscted in the
Comparables method. Therefore, as Messrs. Abdath Sthoeters explain,
information regarding the sale to EPM should beduss primary data in
calculating EEGSA’s value in the actual scenanstead of the methods used by

Mr. Kaczmareld4?

Having clarified this point, we must analyze how G&EFA’'s value may be
determined based on the price EPM paid for@D&eCA 1l holding. In its initial
presentations, TGH (like its associate Iberdrolésrpending arbitration) refused
to provide internal or external valuations reflagtithe price that EPM paid for
EEGSA. Both TGH and Iberdrola maintained that thgdp's offer was a “global
value” for a larger asset, and it was impossibladentify the price paid for
EEGSA in this transaction. In this regard, bothinsknts in their respective
arbitration proceedings asked their experts tomedg the implicit value of
EEGSA in the sale of EEGSA8

Mr. Kaczmarek calculated this value as US$498 arili#® As Messrs. Abdala
and Schoeters explain, the TGH expert underestin&EGSA’s value. By
relying on EEGSA’s EBITDA information for the 200#&cal year, the expert
neglected to use more current information availatléhe time of the DECA I
sale that more precisely and timely reflects thalitye of EEGSA’s business.

Using the available EBITDA information from the twe months’ immediately

847

848

849

M Abdala and M Schoeter&ppendix RER-1, para. 80. Although Mr. Kaczmarek acknowledges
that the price paid by EPM is a good approximatbtEGSA'’s value in the actual scenario and
uses it as a benchmark to justify his valuatiomsdiscards it in calculating the alleged damage,
with no justification whatsoever.

Claimant’s Memorial, para. 305; Kaczmarépendix CER-2, para. 241.
KaczmarekAppendix CER-2, para. 241.
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615.

616.

617.

preceding the sale of DECA I, Messrs. Abdala aokdo®ters calculated the value
of EEGSA as US$ 518.0 milliot¥?

Furthermore, as part of the document productioml @nthe express request of
Guatemala), TGH produced a document that its fimhnadviser Citibank
prepared in the context of the sale of Teco's sharteEEGSA; this document
shows EEGSA’s value as US$582 milli## Thus, this value ought to be used as
EEGSA’s value in the actual scenario since it i8 #alue furnished by TGH

itself. As explained in detail below, using this valughe actual scenario shows
that TGH did not suffer any damage. In any casesdvde Abdala and Schoeters
conducted the inferred calculation based on the aal proposed by TGH, but
with updated information (US$518 million), in cae Tribunal were to decide
to use an inferred value for EEGSA, rather thanuhlele provided by TGH’s
own financial advisor Citibank in the actual contef the sale of TGH's
participation in EEGSA&S2

CORRECTED VALUATION BASED ON THE DAMAGE ALLEGED BY TGH

As we explained in the preceding section, TGH'sugbn suffers from several

fundamental error&:3
To correct these errors, Messrs. Abdala and Scisoeie the followingg>4

(@) But for scenario: they replaced Mr. Kaczmarek’s projecibased on the
July 28 Bates White study with projections basedtloe May 5 Bates

White study as recalculated by Mr. Damonte, incoapog all of the

850

851

852

853

854

M Abdala and M SchoeterAppendix RER-1, para. 81.

This arises from considering the share of theuatidn of EEGSA’s capital (minimum of
US$ 373.2 and maximum of US$ 448.2) in the camifaDECA Il (minimum of US$ 572.1 and
maximum of US$ 669.6). See Letter of Citi to therfdgement of Teco Energy, Inc., October 14,
2010,Exhibit R-128, p. 7; M Abdala and M Schoetefyppendix RER-1, para. 82.

M Abdala and M SchoeterAppendix RER-1, para. 81.

Experts M Abdala and M Schoeters have identifteg other, less relevant errors, and analyze
them in detail in their report. M Abdala and M $eters Appendix RER-1, section 111.2.4.c..

M Abdala and M Schoeter&ppendix RER-1, para. 81.
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618.

“feasible” pronouncements of the Expert Commissidnstead of using
the FRC proposed by the Expert Commission, theyd ube FRC
calculated by Mr. Damonte based on the Constantuymethod8>>

Furthermore, in their projections they used a lesklinvestment and
operating costs that is consistent with the tasiffidy used, thereby

avoiding overestimating EEGSA’s value in this scema

(b)  Actual scenario: they used the value of EEGSA &lrad by Citibank and
provided, as an alternative, the value derived fthenactual transaction,
calculated using the EBITDA methodology proposedvlry Kaczmarek,

but using more current data.

Having amended these errors, the alleged damaggnalty calculated by
Kaczmarek as US$237.1 million is reduced to zeEHGSA's value as furnished

by Citibank is applied Using the inferred value of the Sale in the acteenario,

the damages are reduced to US$5.3 million, measnrg® dollars as of October
2010. A summary of the results obtained after mgkire necessary corrections to
the Kaczmarek valuation is provided belé&:

855

856

M Abdala and M Schoeterg\ppendix RER-1, para. 37-38 and 58 and Damom@pendix
RER-2, chapter 6.

M Abdala and M Schoeter&ppendix RER-1, para. 95.
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Corrected Valuation of Alleged Damage: A&S Base Cas
— October 2010 US$ MM

Valuacion de EEGSA (al 21-oct-10) Contra-factico “
FFD Citibank  EBITDA pro-rata

Valor Empresa 587,6 582,0 518,2
Deuda Neta de EEGSA 87,6 87,6 87,6

Valor del Capital Accionario 500,0 494.4 430,6

Valor del Capital Accionario de TGH (24,26%) 121,3 12 0,0 104,5
Flujos Histéricos 12,8 24,4 24,4

Flujos Futuros 121,3 120,0 104,5

Total 134,1 1443 128,8
Presuntos Dafios Totales a TGH 0,0 5,8

Source: M Abdala and M Schoeter
Note: Totals may differ from the sum of the indigildcomponents due to rounding.

619. Furthermore, if this Tribunal accepts that EEGSA &8 consultant had a legal
obligation to present information that would jugt# modification of the FRC of
50 percent depreciation as established in the Tefneference (as Deorsa and
Deocsa did), and unjustifiably sought to be rematset for the gross value of
their assets, rather than one reduced by the adatedudepreciation, the
damages would also be ngdr.

D. THE REASONABLENESS OF M ESSRS ABDALA AND SCHOETERS'SVALUATION

620. In order to give the Tribunal an objective meansgeess the reasonableness of
their valuation, Messrs. Abdala and Schoeters coapthe tariffs resulting from
their valuation with those of a comparable compianil Salvador. Thus, Messrs.
Abdala and Schoeters present a comparison of EE&Biatorical low-voltage
VAD in force up until the 2008 tariff review, witlthe low-voltage VAD
underlying the tariffs calculated by Mr. Kaczmar8igla and themselves.

857 M Abdala and M Schoeter&ppendix RER-1, para. 96.
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621. As can be seen in the following graph, the VAD thedults from the approach

proposed by Messrs. Abdala and Schoeters follow$ittorical trend, while the
VAD obtained by Bates White, and used by Mr. Kacakan his valuation, is
far higher than EEGSA’s historical VAD. To put teesesults into context, the
graph also compares these two VADs (both beforeadied the rates were set in
2008) to the VAD of CAESS, the principal electrycdistributor of El Salvador,
the country used as a reference for setting EEG&&iffs in the first five-year
period of 1998-20038%8 As is evident, both EEGSA'’s historical VAD and the
VAD used in Messrs. Abdala and Schoeters’s analsasin line with those of
CAESS8>?

Value Added for Distribution (VAD) — Low Voltage
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Note: As of August 2008, tariffs correspond toittigal tariff expressed in August 2008 in USS$.
858 Damonte Appendix RER-2, para. 234.
859

M Abdala and M Schoeter&ppendix RER-1, paras. 104-105.
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The following graph, which shows the medium-voltaggD, demonstrates that
when the tariffs were set in 2003, the VAD was mgckater than in previous
years Further, the VAD calculated by Damonte and used/iegsrs. Abdala and
Schoeters, although lower than the VAD of the tagkt for 2003—2008, is in line
with the trend of previous years, but with a sligitrease. Furthermore, the VAD
that Damonte calculated by implementing correctimnghe May 5 study, as well
as the VAD calculated by Sigla and used by the CNEE both above that of
CAESSS860

Value Added for Distribution (VAD) — Medium Voltage
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Source: M Abdala and M Schoete
Note: As of August 2008, tariffs correspond toittigal tariff expressed in August 2008 in US$.

PRE- AND POST-AWARD INTEREST

To actualize the presumed damages to their valuef abe award date, Mr.

Kaczmarek proposes three alternatives, yet nonkiespnor justifies the criteria

860

M Abdala and M Schoeter&ppendix RER-1, para. 863.
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he used to select them, nor does he favor anyroparticular. These alternatives

would use the following as an interest réfte:
. The performance of Guatemala’s sovereign bonds;

. The rate that US banks charge to the most soh@npanies in the

country (“preferred rate”) plus a 2% premi&paor
. The LIBOR plus a 4% premiuf§s3

624. To update the losses to their currency value &abdber 21, 2010, it is necessary
to actualize the presumed damages calculated b @te method from the date
the damages occurred until the aforementioned. dsgeMessrs. Abdala and
Schoeters explain, in order to do so, it is necgdsaapply an actualization factor
based on EEGSA’s cost of capital (best represehiethe “WACC”), which
correctly reflects the risks that EEGSA faced whbe company was still
operating within the marké&¢4

625. The logic of this reasoning is based on the premhiag if Guatemala had adopted
the Bates White tariff study with the correctionada by Damonte, EEGSA
would have earned more money than it did undetah# schedule implemented
in August 2008 (based on the Sigla study). Thesessnould have been applied

861 KaczmarekAppendix CER-2, paras. 221-223.

862 Mr. Kaczmarek acknowledges that the interest isateot widely applicable and, to make it a rate
that is more applicable within the market, add®@a@emium to it. However, the expert does not
present any additional information to support #dgustment.

863 Mr. Kaczmarek mentions that, historically, LIBQfus 2% has closely followed the prime rate.
This is why he includes an additional 2% to reatlBQR plus a 4% premium. Mr. Kaczmarek has
presented no evidence whatsoever of the aforenmedtidnistorical pattern. Even if this pattern
were correct, Mr. Kaczmarek does not explain why thte should be presented as an alternative
to the prime rate plus 2%.

864 M Abdala and M Schoeterappendix RER-1, section V.
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to its respective businesses, receiving a norntatiren these funds equivalent to
the WACC#865

626. On the contrary, from October 21 until the dat¢hef award, the alleged damages
need to be updated using an actualization factdrishbased on a risk-free rate, in
order to reflect that, starting the moment when Te&tnquished its indirect
participation in EEGSA, it was no longer exposedhe risk of operating that

companyges
VI. RESPONDENT’'S REQUEST FOR RELIEF
627. The Republic of Guatemala respectfully requeststths Tribunal:

€)) DECLARE that it does not have jurisdiction over tleentroversy
submitted by TGH and/or that the claim of TGH iadmissible.

(b)  Alternatively to the request (a) above, REJECT eauth every one of the

claims made by TGH on the basis of the facts;

(c) GRANT any other compensation to Guatemala thafTtit®unal believes

to be opportune and appropriate; and

(d) ORDER that TGH pay all costs of this procedureludng the costs of

legal representation for Guatemala, with interest.

(e) Respectfully presented by the Republic of Guateroaldanuary 24, 2012.

865 The techniques for a standard valuation presuraer¢investment of cash flows at the cost of
capital rate. In other words, the firm’s value rémsaconstant over time, expressed in terms of
year 0, only if the historical cash flows are inegsearning a rate that equals the cost of capital.

866 M Abdala and M Schoeterappendix RER-1, section V.

273



274



