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12:00 1 Wednes@8rd June 2021 12:03 1 the Tribunal. We requested metadatehise
2 (Transcript times are British Summer Tjime 2 documents. We made the request directlyeof th
3 (12.00 pm) 3 Respondent. They refused. We had to pulifipeite to
4 THE PRESIDENT: Yes, let's see if there are angtersmof 4 the Tribunal, and the Tribunal made no rulifidgrey
5 housekeeping. 5 stood by their dispute, they said absolutely in
6 MR HILL: There's one matter from my side, Mr Fdesi. 6 wasn't appropriate, it wasn't relevant, itmitas
7 THE PRESIDENT: Yes, Mr Hill. 7 reasonable to request them to get it andwvileegn't
8 MR HILL: There was a request yesterday from Mvd&y for 8 going to provide it. The Tribunal specifigathade the
9 metadata in relation to three documents. Waat if 9 decision that it was not going to make a dleejsand
10 you like, put reciprocally, because we hagadgor 10 instead it was going to leave to cross-exatitin our
11 metadata in relation to one document. 11 exploration of, you know, that fact.
12 THE PRESIDENT: Yes. 12 So having come to the hearings expresfiging to
13 MR HILL: We have provided the metadata in refatio three 13 give us any notice of metadata, refusingtai$ look
14 documents -- sorry, | should say we haveigeahthe 14 at it, test it, analyse it, Mr Marshall hesd to get
15 metadata that we have in relation to two dwmts, the 15 access to this and prepare for the hearimgjsheey
16 other one is in hard copy so there is no da¢ta and 16 refused, and then now to say that they beligy
17 we provided that a little while ago to ba#8ID, so it 17 uncontested, that they can just throw itsawithout
18 should get to the Tribunal, and also to Mwigg. So 18 him reviewing it and then question him on think is
19 that's just the housekeeping. So we obwawhit his 19 highly inappropriate.
20 version as soon as possible. One pointthatges -- 20 It was a request we made for them to gendus.
21 THE PRESIDENT: Excuse me, just before -- I'myvignorant. 21 They say they did. We'll look at it, wedlk to
22 I'm not quite sure what metadata is. | imegf's the 22 them. If they want to make a request to suibiat
23 data that tells you the genesis of the aleittr 23 some time to the Tribunal, we'll talk to thebout that
24 document? 24 because we may have a similar request foowor
25 MR HILL: Exactly, it tells you the informatiomi 25 metadata on documents that they challengedhis
Page 1 Page 3
12:01 1 particular when it was created or worked o 12:04 1 should be a subject of discussion betweeparties
2 THE PRESIDENT: Yes, thanks, yes. 2 and not an ambush of Mr Marshall at theseitgsr
3 MR HILL: And one point just arises out of thatiigh is 3 THE PRESIDENT: My understanding of the requestttbeen
4 that one of the documents -- we've askedhfor t 4 made to you is that it's a request in relatioie
5 documents to be uploaded in native form dmcsystem 5 form in which one document is put in crossraixation
6 so that in cross-examination or submissioyoa@ who 6 to your withess. What | suggest is, we'regdd have
7 wants to can ask FTI to actually pull up théwe form 7 a half an hour break after an hour and theeeters.
8 and demonstrate the metadata. We assumegdhiat be 8 In that break, that will give you a chancepen the
9 uncontentious, but Mr Cowley has put in arectipn. 9 envelope, see what's in it, and decide on semonse
10 Now, it may well be, and | completely arstand, he 10 to it; is that fair enough?
11 simply hasn't had time to digest or think, lhwould 11 MR COWLEY: But Mr Marshall will not, as | undéasd it,
12 like to put, or perhaps put, one of the damisnin its 12 and the only reason they don't have our rattaebt is
13 native form to Mr Marshall while he is in tvéness 13 because we're not permitted to speak witiMihshall
14 stand, so if Mr Cowley could confirm his censin the 14 about our evidence. Our evidence includesitttument
15 course of today, that would be helpful. 15 that they want in metadata form, so no oo four firm
16 THE PRESIDENT: Hi, Mr Cowley. Have you any coemts to 16 has sat down and worked with Mr Marshallliam it in
17 make about that? 17 native format yet. We were expressly tolttadalk
18 MR COWLEY: At 6.46 we received an email withettér, and 18 to him about such records. We're waitingtier
19 the letter apparently refers -- | won't atradje what 19 opportunity to do so and we'll provide itlem.
20 Mr Hill says it says, or what it contains, aven't 20 I never had the chance to review --
21 even opened it. We have no idea what ityreahtains 21 THE PRESIDENT: Just pausing there, | think iflveere a
22 and | can't possibly comment on it. 22 word with Mr Hill he certainly will make ndogection to
23 But | can say this: in 2020 -- what was date of 23 your discussing that matter with Mr Marshall.
24 our request? At the latest early last yaad, perhaps 24 MR HILL: Yes, two points. If it were a real ppiwe
25 before, there were a number of discoveryutiespput to 25 certainly wouldn't object to that limited dission,
Page 2 Page 4
4 (Pages 1to 4)
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12:05 1 but we don't actually understand thattdmicause he 12:09 1 | don't know, some time after being antegnager to
2 has the document on email which means henkas t 2 work in the GMD office.
3 document in its native form. There's nothimgiscuss 3 He never contacted us. It is not thegulace in
4 with Mr Marshall. 4 Rwanda for anybody to be preparing documeagsdbon
5 THE PRESIDENT: Yes, Mr Cowley, | think there nizg some 5 somebody else's evaluation. It's always rergh
6 crossed wires at the moment. What is beiggested 6 hands-on, they always come and talk to youdsn't
7 is, as | understand it, a very simple reqinest 7 believe it.
8 relation to one document. There will be njeciion to 8 Q. During the course of yesterday's cross-exaimmaou
9 your discussing that request with Mr Marshathe 9 also gave evidence that the Nyatubindi mireleen
10 30-minute break that we will be having irt jusder 10 closed since the Starck time, and you saitebefore
11 an hour and three-quarters now, so let'slgawntil 11 Starck.
12 then. If you have further problems, wetidat them 12 Now, I'm just going to ask you to go tmdle
13 after the break. 13 C-035?
14 MR HILL: No other housekeeping from me, Mr Pdesit. 14 A. Can we go back to point 4 on this documenmtrerwve
15 THE PRESIDENT: Right. 15 moving away from this document now?
16 Anything else you wish to raise, Mr Coy@e 16 Q. Yes, if you want to make a point about pdint
17 MR COWLEY: No, your Honour. 17 I'm happy to, because that is the assesshent
18 THE PRESIDENT: No. In that case let us inviteNd&rshall 18 Dr Michael Biryabarema which is referredrto i
19 to return. 19 the May 2012 document. |s there somethingwanted to
20 MR WATKINS: Okay, bringing in the witness righbw. 20 say about it?
21 MR RODERICK MARSHALL (continued) 21 A. No, that's section 0.4., I'm talking abouttien 4
22 Cross-examination by MR HILL (continjied 22 "The management", is it? Section 5.
23 MR HILL: Mr Marshall, good morning. We were ling 23 Q. Yes, that's the point you made yesterday| askied
24 yesterday at R-040. Can we call that baék ¥ipu will 24 you, you will recall, whether you were awaf@ny
25 recall that that was Mr Imena's evaluatioklay 2012. 25 letter that actually did have the correcedaim
Page 5 Page 7

12:07 1 Do you recall that yesterday you madellegation that 12:10 1 the chairman of NRD of 14th October 2@®you recall

2 this was a fabricated document, fabricatedHisr 2 that?

3 arbitration; yes? Do you recall that? 3 A. Do you recall my answer was that | don't knbecause

4 A. ldon't believe it was written in May 2012 fideely 4 | don't have the documents in front of mefould have

5 not. 5 to look to see what that was.

6 Q. Well, in the light of what you were sayingyiour 6 Q. Butyou are not aware of any document?

7 evidence, we have been back to that docunnent a 7 A. I'm aware of lots of documents, but --

8 provided your lawyers, and indeed the Tribuwith 8 Q. No doubt if you are --

9 electronic information of that document, ebsaing 9 A. One which is dated October 14th, 2012, | cgaytwhich
10 that it was in existence in May 2012. Do hawe any 10 one it would have been, and whether it stiaérman’s
11 basis for your allegation that this was audaent not 11 letter to MINIRENA | can't be sure withoublang at
12 in existence in May 20127 12 the documents.

13 MR COWLEY: Mr President, unfortunately | havdddge 13 My point was different. My point was tha date
14 an objection to a representation on the cet@t we 14 after he claims to have written this report.
15 just explored in our housekeeping discussikbmone 15 Q. And that's why | asked you if you were awadrany
16 has seen this document, that representagiumot 16 document with the correct date of 14th Oat@bd2. No
17 possibly be contested, and to spring it aMérshall 17 doubt if there is one, your attorney canitptat you
18 as if it's truth established with us is siynpl 18 in re-direct.
19 inappropriate. 19 No, | was asking you about the Nyatubinfie, and
20 MR HILL: Well, I'm in the Tribunal's hands. éesthis 20 during the course of yesterday's cross-examm as
21 question as an appropriate one. | am askirghas 21 | said, you gave evidence that this mineliesh closed
22 any basis for his allegation that this ialaricated 22 since before Starck's time or maybe everré&tarck,
23 document? 23 you said, and I'm going to ask FTI to calbupdle
24 A. | don't believe that Evode was in that positat that 24 C-035 and go to page 11. This was the Noee2@il0
25 time. He had been a tag manager, he had coene 25 application, which we've already looked dbi®s and
Page 6 Page 8
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12:11 1 page 11 it says near the top: 12:15 1 figures are included in the aggregateyrrtion figures
2 "At Nyatubindi three massive dam walls eveised 2 from January 2010, aren't they?
3 in sequence along the Nyatubindi River toimeta 3 A. Yes, but, you know, you're confusing termsgzatibindi
4 suspended material that is introduced thraonigting 4 is reference to an area. The whole areaybea
5 activities ..." 5 I don't know, 15 kilometres by 10 kilometr&here are
6 And perhaps just to be clear on what walkéng 6 some particularly sensitive areas where tbargt
7 about, if FTI could go one page back, so it's 7 sluicing is going on, there was something gain in
8 environmental mitigation 2011 to 2015. 8 some other part of it which was not going ifi®
9 So back on the page we were on: 9 Sebeya River catchment, possibly. Not duniygime,
10 "At Nyatubindi three massive dam wallsevaised 10 but possibly before. But certainly not cimiting --
11 in sequence along the Nyatubindi River tainet 11 everybody is -- for NRD, this was the mostsiive
12 suspended material that is introduced throniging 12 area because everybody knew that the Belbeoh$eft
13 activities ... further upstream.” 13 a mess -- not just the Belgians. The Belgizhthe
14 Nyatubindi | to V. So just pausing therés 14 national mining industry when it was ownedliy State
15 quite clear, isn't it, that in the periodrigedealt 15 continued it (overspeaking) --
16 with there are continuing mining activitiesaaresult 16 Q. I suggest to you -- sorry, carry on?
17 of which environmental action is proposeg?e 17 A. --it's a very sensitive issue and very semsplace.
18 A. No. My understanding at that time, and delgaduring 18 Q. Well, I would suggest to you that it's quikear that
19 the period we were there we were doing aflot 19 there was continuing mining on Nyatubindi &t
20 environmental work. This is what | referted 20 Minister Kamanzi's letter, to which you gave
21 yesterday as where the Belgians had dortec&dhat 21 intemperate response was a fair one, andsthat
22 they called ground sluice mining, which metuey 22 reflected by your subsequent, more modeesgonse to
23 literally turn on fire hoses and wash dovenlthiside, 23 the Mayor that we looked at yesterday.
24 and there was no mining going on there sigadif 24 A. No, no, | think you're mistaken. The Mayanw
25 because it was too complicated to try and djatie 25 immediately in front of a crowd of 300 pegplked
Page 9 Page 11
12:13 1 silt that would have come down if we wawatinuing 12:16 1 them up, caused us a great deal of wdngttver we were
2 that approach. It's a large site of 3 kiloe®tvide. 2 going to be harmed or killed. It was a poditirally.
3 To my knowledge there may be some illegaisedn, this 3 He was not talking about Nyatubindi -- he was
4 is not a small area, which were stirring wpadhea and 4 talking about Rutsiro, which is where he claihine was,
5 thereby creating silt. Our work there wasedial. We 5 it was Nyatubindi which is an entirely diffetelace,
6 were, at this time, before 2010 and duringtiooe, 6 and he went so far as to threaten to take allay
7 this is why we brought over the team of envinental 7 our concessions if we didn't clean up the Belgvorks
8 management from Olomouc University, and thait was 8 within, | forget what he said, a month or twonths.
9 specifically focused on environmental workéiere was 9 Q. We've looked at exactly what he said in higteand
10 no mining going on. 10 we can look at a fair characterisation inéiiter.
11 Q. Justto be clear, this document is an NRDimeat, it's 11 Now, I'm going to move on. We were degli
12 talking about dam walls being raised to resaispended 12 yesterday evening with the Benzinge story
13 material that is introduced through miningvtees. 13 in August 2012. Can we go to bundle R-28dd this is
14 So it's dealing with continuing mining adies$, isn't 14 your letter complaining on 3rd August to RieB, and
15 it? 15 can FTI go on in this letter, please. Anbire. Keep
16 A. You need to go visit. It's illegal miningtiadies 16 going. My apologies, one back, FTI, please.
17 which is increasing the suspension of giit legal 17 Thank you. So you're complaining abdDBReing
18 mining activities. We -- 18 taken in by Mr Benzinge, and you say, fopdhagraph:
19 Q. Canyou go to page 83 of this document? 19 "l am sorry to tell you this, but whatrBBenzinge
20 A. We were not mining there and it would bespensible 20 has argued to you and your staff is breaittgak its
21 to doit. 21 absurdity. It is astounding that your skeffieves
22 Q. At page 83 of this document, we have prodoain the 22 him, or, indeed, that they think that ithisit job to
23 Nemba site there, and if you go on to pagst8bin 23 make determinations on issues where the Ravematts
24 production we have production aggregate®{dsiro, 24 have already made their decision. The faets
25 Sebeya, Kabaya, Nyatubindi and Mara. Souyadi 25 these ..."
Page 10 Page 12
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12:18 1 And so on. So you are going in céted in this 12:20 1 registrar. At the time that | wrote tleiter, we
2 letter, but not suggesting for a moment thattet have 2 didn't know how that had come about. Ben Bgezhad
3 been physical threats to the RDB staff whidls w 3 showed up in our office and said: you guybguoe,
4 a suggestion you made in your testimony ydayér 4 | now own everything.
5 A. No, not to the staff, to the registrar hersélhat 5 Q. Well, Mr Marshall --
6 was -- what she told us was the reason she thad 6 A. This was a very frightening prospect for us --
7 change. I'm not sure you understand how -- 7 Q. Mr Marshall --
8 Q. You're dealing -- just to interrupt -- I'm Igoto 8 A. We had a series of meetings and in thosessefie
9 interrupt, but just to be clear -- 9 meetings we came to find out that the regisad been
10 A. -- (overspeaking) | answered this. 10 threatened by Ben Benzinge.
11 Q. --I'mgoing to take it a stage at a timey yan give 11 Q. Mr Marshall, I'm going to suggest that isféecent
12 your answer in a minute. You are dealinti letter 12 version of events to yesterday's and we ikgo and
13 with your complaint at the RDB staff for madithis 13 look at yesterday's transcript to confirnt.tha
14 change. So if you had a complaint that & wa 14 I'm going to move on. Only three dayerahis
15 registrar who was responsible because she was 15 letter on 3rd August, the RDB responded towith
16 threatened, you would have said so in thisrle 16 a letter that we have at C-146. This igtarérom
17 wouldn't you? 17 the Rwanda Development Board and they say:
18 A. We didn't know how it was decided at thisginWhat we 18 "Reference is made to our previous dsons
19 knew was we were owners of a company, we mareagement 19 regarding the status of Natural Resourcelbpment.
20 of a company, we have a group of foreignstors, and 20 Following our recent meeting with you andrnjawyer,
21 now it's all gone. All of it. 21 we have received documentation ..."
22 Q. That's now a different version of events fyeuar 22 | should say, this is addressed to MrzBeye, not
23 version of events yesterday -- 23 to you:
24 A. I'msorry. I'm sorry, can | finish please? 24 " ... from the majority shareholder; Natu
25 Q. Please finish? 25 Resources Holding GmbH ... this documentatiews the
Page 13 Page 15
12:19 1 A. Please don't keep interrupting me, ity ve 12:22 1 legal representative and sole Managingdiir of the
2 Q. But please try and keep your answers coritise, 2 holding company to be Mr Roderick Marshati.tHis
3 A. Thankyou. The reason that this was suchnaotienal 3 capacity, he is mandated to secure the ittcoéthe
4 moment for us was we had done, as far as a®,kn 4 holding company in the Rwandan subsidiary ..."
5 everything right, we had checked with the W&bBssy on 5 He then explains about:
6 everything, we had done every step accordifRytandan 6 "... he has forwarded a written complasrnhpany
7 law, and all of a sudden we were informed hyahe 7 (herewith attached) ... you have transferred a
8 Ministry, not by the registry, but by Ben Bemge who 8 significant amount of company assets ... pleate
9 shows up in our office and says "l own younpany". 9 that as the Managing Director, you have fidgcduties
10 This was a very frightening moment for us. 10 towards the company and therefore may noagndn any
11 Q. Iletyou run on, but that was not in faceaswer to 11 actions that are either to the detrimenhefdompany
12 my question. My question was, this is aedéht 12 or against the express interests or con$éime o
13 version of events from your version yesterdégur 13 shareholders. Failure to respect thesesdunay
14 version yesterday was that you did know, aur gase, 14 result in civil liabilities.
15 that some member of staff had been threaténegou 15 "Due to these complaints from the ausieati
16 were choosing not to mention it in your lettethe 16 representative of the holding company priotgs$hat
17 RDB and your version of events today is yleatdidn't 17 the interests of the majority shareholdeibairg
18 know. Which is true? 18 jeopardised, we hereby inform you that thetjom of
19 A. You're intentionally mixing up the timelinerfpurposes 19 Managing Director has been suspended andnsorpshall
20 of not getting the facts right. 20 hold this position in the company until wedéurther
21 This letter was written before we knewvho 21 investigated these complaints to ensurettieat
22 Ben Benzinge had persuaded them, or threhteem in 22 interests of all the shareholders in NRD Rigaare
23 this case, to remove us from the commeregistrar 23 secure."
24 certificate. The only identification so & | know 24 So, just pausing there, the RDB have Fead with
25 as to who owns property, company propertas 25 at this stage competing positions, and iridgin of
Page 14 Page 16
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12:23 1 that they are warning Mr Benzinge abosifiduciary 12:25 1 me, but what was interesting -- and ltdbimk you're

2 duties and suspending the position of manadjnegtor 2 recognising here -- the first letter from ReB --

3 until further investigation is taken; do yacall 3 sorry -- the registrar's office is under thepices of

4 that? 4 the RDB and that's why you saw in the othedé&kDB

5 A. Irecall the letter. | still don't understantiat it 5 Office of the Registrar as the heading. Thes some

6 really means. 6 confusion at this time whether -- Ben Benzisgemed to

7 Q. Well, it's a fair and reasonable positiontf@am to 7 believe that being the managing director mbaintg the

8 take, isn't it? 8 owner of the company, not that the ownerb®ftcompany

9 A. lunderstand, but maybe you can explain touinat it 9 appoint a managing director, and so this vasisgh the
10 means. 10 ongoing confusion. It's not that there was Benzinge
11 Q. Well, Il go on. Now go to bundle R-114. 11 who was considered the majority shareholuer:

12 A. But what does this letter mean? You know, gan't -- 12 interpreted it as being ownership, and thdisit
13 somebody has to be running the company. 13 went back and forth and became very heateduse we
14 Q. Now go to bundle R-114. 14 had been dispossessed without explanatitimyuti
15 A. What we understood the letter to mean wadlleg were 15 notice.
16 saying: we're embarrassed by what has hapgense're 16 Q. I'm asking you to focus on the position ef RDB,
17 going to suspend Mr Benzinge. 17 faced with these competing claims, and tisitipo
18 Q. Yes, they were suspending him and suspetiaing 18 they've taken so far, which is they're sudipgrthe
19 position of managing director altogethenfbat you 19 position of managing director pending in\gzstidn is
20 will see is a short time while they investiga 20 a fair one to take, isn't it?
21 Then you go to bundle R-114. So thelddisr we 21 A. And what I'm trying to explain to you is whhae
22 looked at was 6th August and here we hagtiex the 22 meaning of those words are. There was hoofac
23 next day, 7th August, from the RDB, so 24rhdater: 23 documentation. There was no competing digim
24 "We refer to your letter to the Rwanda&epment 24 Ben Benzinge. Ben Benzinge did not have ostiiigin
25 Board ... in which you question the RegigBaneral's 25 our opinion. He claimed to have a 15% owhiprsin
Page 17 Page 19
12:24 1 decision to rectify the registration ofiging 12:26 1 either case it didn't give him the righappoint

2 Director from Roderick Marshall to Ben BenzngYou 2 himself as managing director.

3 make misrepresentations about RDB's role and/o 3 Q. Well now let's go to bundle C-070.

4 intention in this matter and | would like tmghasise 4 A. Not only managing director; he claimed to dl@®% of

5 that RDB is a facilitator of shareholders'ivais and 5 the company.

6 cannot appoint or remove a Managing Direcsahat is 6 Q. Now we go to C-070. Same day, so they'recolsly

7 within the remit of shareholders. 7 continuing investigations, and on the sametdayRDB

8 "l have, nonetheless, raised the issugstin 8 write to the Mayor of Bugesera, and they say:

9 letter to the Registrar General, who is empedidy law 9 "We have recently received legal and autbated
10 to oversee company registration matterakd note 10 documentation showing that the holding corgpn
11 that she has written to you and Mr Benzicgeijes of 11 NRD Ltd... is wholly owned by Spalena .. Aanerican
12 which are attached hereto, and decided fesdsany 12 company, incorporated in Delaware ...

13 holder of that title until you furnish hertivi 13 "In his capacity therefore as the sobraolder

14 information currently absent in your filearh 14 of the holding company, he submitted copfes o

15 therefore confident that the existing issuiihe 15 notarised resolution appointing an acting agargy

16 resolved. Please do cooperation with thésiaeg 16 director for the company. The appointed Nama

17 General until it is ... resolved." 17 Director is Roderick Marshall (please finthebhed all

18 And that is, again, a fair position foe RDB to 18 the relevant documentation ...)

19 take, isn't it, given the absence of matémigbur 19 "In this regard, we therefore request yoa

20 file and given that there are competing ctafirom 20 facilitate the transfer of the company proper

21 people purporting to be shareholders? 21 including keys to the premise of the company

22 A. Well, that's exactly the point. There wasabgence of 22 Mr Roderick Marshall."

23 material, in fact, they had a stack of matenivhich 23 So within five days of your initial corajpht, RDB

24 at the time they claimed were missing. They 24 had responded to your representations asddlzn the

25 subsequently found those materials and gegppointed 25 information you provided, they had taken stepensure
Page 18 Page 20

Wednesday, 23 June 2021

8 (Pages 17 to 20)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties



Day 3 -- Hearing on Jurisdiction and the Merits

Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

ID$Iase No. ARB/18/21

Wednesday, 23 June 2021

12:28 1 company and property and access was eettmn/ou; 1231 1 there, in your Memorial, that Ben Benzirggeond
2 correct? 2 sentence, was:
3 A. Partly correct. The documentation says thatwere 3 "... inexplicably and falsely creditedthye RDB as
4 not -- the assets and our bank accounts vegre n 4 the managing director of NRD."
5 returned so quickly, but they had made a@vritt 5 Then you explain about your complaintsuabehat
6 decision within five days, yes. 6 Mr Benzinge did, and you say:
7 Q. Now, you have a complaint about actions thatguggest 7 "In essence, Respondent, by and througRDB,
8 Mr Benzinge took in the few days after thastgtion 8 used Benzinge as a pawn to make clear to @fdshat
9 information was changed, and before the jpositias 9 they could be stripped of their entire investiron
10 restored, but you accept, don't you, thaetwere the 10 a whim."
11 actions of Mr Benzinge and not of the RDBioainy 11 Now, that is not at all what you thoughthe time
12 state body; correct? 12 was happening?
13 A. Without the enablement of the body, he cowldhave 13 A. It was absolutely what | thought at the time.
14 done those things. 14 Q. Because we've seen your letters where y@aptet at
15 Q. Can we go to bundle C-048. This is a Igtberwrote 15 the time that RDB had been misled by Mr Begej and
16 after these events, copied to a number gilpedCan 16 we've also seen that RDB, as soon as you thade
17 we just look at the last page of the letfhis is on 17 complaint, investigated and corrected maty@s?
18 10th August. You say: 18 A. No. Mr Benzinge, in collusion with some pkopf the
19 "It is clear to me and our investors thatRDB 19 RDB, did these things. Who they were, | damow.
20 staff was completely misled by the threatsitegal 20 All our files, as | say, went missing. Away of
21 actions of this man, Ben Benzinge. It apptaat he 21 enabling the registrar to have some kingoéfsaving,
22 has taken advantage of RDB's goodwill andbéeg 22 I used the phrase that "somebody had bedadhisThat
23 a gap in Rwanda's laws. This is not a ondtter, it 23 was a courtesy, an indulgence on my pares@hwere
24 is a criminal matter." 24 criminal acts. We had been dispossessedienenot
25 So your view at the time, on 10th Augusts that 25 sure that we were going to get it back. d aaery
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12:29 1 the RDB had been misled by Mr Benzings?ye 12:33 1 difficult and very unpleasant conversatidgth the head
2 A. | couldn't perform my own investigation, it svaome 2 of the RDB, Clare Akamanzi, who was explairimgne why
3 combination. Was | giving them an out? | wegainly 3 | was no longer the owner the company. Tinats
4 trying to. 4 unintentional; that's very intentional. Weuben't
5 Q. You weren't suggesting at the time the praojoosyou 5 have had that ongoing dispute if that hadrénithe
6 advanced in your testimony yesterday, thatthad 6 case.
7 been some registrar or member of staff whodesth 7 Q. Now, again you are introducing allegations kzeve
8 physically threatened; correct? 8 never been said before, in any witness stateofie
9 A. There was. Just ask her, call her up, slot'gaing 9 yours, or even in your Memorial, and you agkimyg it
10 to deny it. This was a terrible time. 10 up as you go along, aren't you, Mr Marshall?
11 Q. Nor are you suggesting that RDB were in aay w 11 A. No. Ifit was a thousand pages, maybe youldvget
12 collusive in Mr Benzinge's actions, or behgvi 12 more of this kind of information, but for yaudismiss
13 corruptly, or anything like that? 13 it is very unfair.
14 A. Whatever actions Ben Benzinge took to gentte 14 Q. No, it's right to say, isn't it, that Mr Bamge
15 pretend that they had lost all our files,ahkhivere 15 subsequently lodged an appeal against the d@idiBion
16 subsequently all rediscovered, yes, somelwdyome 16 to suspend him; do you recall that?
17 people, were participating in this scam, teg 17 A. No, | didn't know that.
18 were -- 18 Q. And he subsequently -- well, don't worry,goese
19 Q. Could you -- sorry, | interrupted. You fimis 19 I'm going to try and press on -- he subsetyuen
20 A. They were certainly surprised that we objg¢telosing 20 launched arbitration proceedings in Octolbénat
21 all of our property. 21 year, so that's 2012, to vindicate what heasahis
22 Q. Could you go to the Claimants' Counter-Meaian 22 rights; you recall that, yes?
23 preliminary objections at paragraph 35. So 23 A. Yes.
24 paragraph 35. Sorry not to give you a pametrer. 24 Q. I'm going to come back to that arbitratiord #rst,
25 Thank you. You deal here with this episaal you say 25 because I'm going to try to keep it broadly
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12:34 1 chronological so we can all follow, I'rsfigoing to 12:37 1 Q. Now, staying in the second half of 2018,doing to

2 come to something else that happened in tedehalf 2 come back to the licence --

3 of 2012, and you have a complaint about teigp 3 A. Can | explain where your error is, or do yoanivto

4 about what you say are military arrests aimlises of 4 move on?

5 minerals in Sebeya. 5 Q. I may be coming back to that so you may getrean

6 Now, can you go to Mr Niyonsaba's secoitdess 6 chance, or if not it can be picked up in nect

7 statement where he has an annex, and carybagk be 7 | really need to try and move on because Ittty

8 shown the annex to his second witness statemen 8 and --

9 MR BRODSKY: Can you say that name one more time? 9 A. You can't throw out -- I'm sorry but | thoughts was
10 MRHILL: Yes, Niyonsaba, and his second witretasement. 10 getting to the truth --

11 Mr Niyonsaba, of course, is the man wias working 11 Q. ButI'm asking you, and I'm happy to takerystidence.
12 in the Pact ITRI programme. | just wantdoH at the 12 A. -- and the way of getting to the truth isrigeable to
13 annex to this, there's an annexure 1 attti@kthe 13 respond to concrete allegations. You sdyeu go
14 statement, it's on the seventh page. 14 back one page, | can explain to you why thigamy
15 So this is dealing with the complaintyoy that 15 arrests was in a completely different locatlan the
16 you see in the summary in the second row: 16 area described here.
17 "NRD had informed iTSCi that the Rwandaifitary 17 Q. Well, you have just said that. |1 am goingiwve on.
18 had allegedly come to the site, seized misienad 18 Could we go to bundle C-045. I'm going tmedack to
19 arrested 5 employees. Subsequent iTSCitigaésns 19 the licence issue, and here we have -- wetreat --
20 revealed that NRD has been suspended byaber@nent 20 so we're in the second half of 2012. Ye=y Hire
21 for environmental reasons. Reports of tirise of 21 in September of 2012.
22 minerals could not be confirmed." 22 A. Sorry, what's the date? September what?
23 Then the iTSCi report has "Actions . béotaken": 23 Q. 13th September 2012.
24 "GMD was informed. Joint field visit BMD/iTSCi 24 A. Okay.
25 to be done next month. The site was visited 25 Q. Andit's a letter from Mr Kamanzi and he says
Page 25 Page 27
12:36 1 13 March 2013. The site manager Mr Galspaid that 12:39 1 "Reference is made to my letter dated

2 the police commander came on site and seipeth@ 2 20th February 2012, extending the previowntie of

3 750kg of wolfram at Bucyangenda's house inAveenter, 3 Natural Resources Development (NRD) for timeaths

4 Murundi sector. The police was alerted byrtéighbour 4 which expired in May 2012.

5 of Bucyangenda. Contacted, the police comeraind 5 "In view of the ongoing work on reorgangsthe

6 Rutsiro district said that the minerals weeed but 6 mining sector which will have a bearing on tileev

7 no people arrested; the report was done sme#dy 7 contracts that will be negotiated as has been

8 to be sent to Gihango court. In the meantthes, 8 communicated to all the existing concessidddrs,

9 mineral is still kept at Rutsiro police statioDuring 9 | have the pleasure to extend your licence pctober
10 the visit, it was observed that lots of ideminers 10 2012, to allow for the ongoing work to be pteted.”
11 are on the site. The company manager triessblve 11 And --

12 this ..." 12 A. But this struck us as particularly odd beeaas you
13 And just going over the page: 13 pointed out, the letter is dated Septembir, E3id
14 " ... situation but face difficulty. Diog the day 14 it's the licence up to October 2012, sodaghly two
15 of the visit, the iTSCi technician attendadeeting 15 weeks' extension, and we couldn't understdayche
16 organised by the district environment offibtrOlivier 16 would send that when there was no commuoitatietween
17 Kabanda Manzi, the NRD representative, dusihigh it 17 us at that point.
18 was agreed that illegal miners for a cooparat 18 | mean, it was very nice, very pleaséfiim to
19 However, iTSCi reminded that the site wdb sti 19 send a two-week extension, but it was me&sado us.
20 suspended. August 2016: NRD suspended by @hbho 20 Q. Butyou're saying meaningless; by this syage
21 tags and logbooks. No further action possibl 21 previous extension had expired?
22 So that gives a different complexion,siitist, to 22 A No--
23 your story of military arrests and seizures? 23 Q. You were operating without a licence?
24 A. No, those are unrelated. This is a different 24 A. It's something political. All other concessholders
25 description of a different series of events. 25 were in progress negotiating long-term casioes
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12:40 1 licences. We were the only one at thistpeho was 12:42 1 | just want to make that clear.
2 not actively in negotiations because they dotl and 2 Now, by this stage, you had not made apjication
3 we don't know why to this day. We got thisdein 3 for a long-term licence, had you?
4 the middle of that saying: okay, you're exezhtbr two 4 A. Yes, we had.
5 weeks. 5 Q. Subject to your point about your argument that
6 Q. Now, | would like you just to focus, ratheathmaking 6 the November 2010 application counted?
7 speeches, Mr Marshall, | want you to answeigomsstion. 7 A. That was deemed an application for a long-tezemce
8 A. (Overspeaking) information. 8 according to the staff at the licensing arksusion
9 Q. Just please focus on my questions and anbeser. t 9 division.
10 The reason you needed to have a lettbisokind 10 Q. Now let's keep that page on the screen, fame and
11 is that your last licence extension had expiand for 11 look at paragraph 34 of your witness statém¥nu say
12 you not to be an unlicensed operator, yodeeé be 12 at paragraph 34:
13 given a licence extension; correct? 13 "On September 13, 2012, Minister Kamanoite to
14 A. Our licence was an ongoing -- for all cont@ss 14 NRD granting another extension of the NRDingn
15 holders, we were all treated the same irréisigect, 15 licences, stating that the long term congrawill be
16 that all of them were deemed to be continuing 16 negotiated'."
17 licences -- 17 Could you just show me where in the fdttmm
18 Q. No, it's not a question of deemed to be paimg. 18 Mr Kamanzi he says that the long-term cotdred! be
19 You've seen the correspondence. 19 negotiated?
20 A. There are specific -- there are specifictsgnd 20 A. It says "new contracts", referring to longate
21 responsibilities of a concession holder.alAtimes 21 contracts, "that will be negotiated”.
22 we were treated to have those rights and 22 Q. Why do you say that's referring to long-teontracts?
23 responsibilities as a concession holdenever 23 A. Because everybody was being treated the same.
24 changed. 24 Q. You had no basis for thinking long-term cacts were
25 Q. We've seen the correspondence where thera prasious 25 being negotiated because all you had apfaredas
Page 29 Page 31

12:41 1 licence extension. You needed to beemdied 12:44 1 a five-year contract by this time; is that true?
2 operator, and this licence was granted -- werbave 2 A. No.
3 another licence extension granted until Oat@642; 3 Q. Now, that licence extension has expired, asegehere,
4 yes? 4 in October 2012, and it's right to say thatapoint
5 A. Yes. So atwo-week extension. 5 after that did you have any actual extensiory®ur
6 Q. And it's making sure you are a licensed operater 6 licence granted by the Minister, or anyonerem?
7 until October 2012, otherwise you would not be 7 A. | don't recall.
8 a licensed operator. 8 Q. Now, we are still in September 2012. Mr Syngiaya
9 A. Upto October 2012. 9 left in September 2012, didn't he?
10 Q. And there's nothing in here promising thiaing-term 10 A. He was fired in -- after a criminal investiga
11 licence is going to result, is there? 11 in August or September 2012.
12 A. No. All concession holders at this time @12 were in 12 Q. Well, the accurate position is that he left i
13 active negotiations for the terms and coouitiof that 13 circumstances where he had not been pagbfoe time
14 long-term licence. We never had that opittu 14 and had had enough; correct?
15 Q. Solthink you're agreeing with me, therethimg in 15 A. Thatis entirely inaccurate.
16 this letter indicating that a long-term licens going 16 Q. And at that point, you made a number of ssrimut
17 to result, is there? 17 unfounded allegations against Mr Sindayigdidn't
18 A. There's nothing which contradicts it, and¢rere lots 18 you?
19 of other forms of communication which youlexided to 19 A. No, we had a detailed criminal investigatithe police
20 take from our -- your client has decidedatetfrom 20 came, they interviewed him, they interview#ukers.
21 our offices. 21 They agreed with what had happened and measy
22 Q. Well, you keep saying that, and just, | stonhke 22 missing. In fact --
23 clear that's not accepted, that Rwanda nasved 23 Q. Let's goto bundle C-182. This is a purmbl¢ter
24 anything from your offices, and it's also actepted 24 from you to the police in September 2012 wNyou
25 that you do not have access to vast amotimsaterial. 25 never actually sent this letter, did you?
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12:46 1 A. I don't know. Are you claiming that it svaot 12:48 1 former employees of NRD including Willidpuam ...

2 received? 2 Julius Kabera ... and Valery Mpongo..."

3 Q. Yes. Itwas not received because it wasertt s 3 "15.3 If the September 2012 Letter hadhbee

4 A. | would have to go back and check whateves log have. 4 submitted to the police, | would have beenrsomed to a

5 Can you show me the signature page? 5 police station and interviewed about the aliems

6 Q. Yes. It's going to be the last page of tkiedeand 6 which on the face of the letter are very sevioThis

7 you will see it's signed although there's oimpany 7 never happened. Nor did Mr Marshall evereréiese

8 stamp on the document? 8 allegations with me in person. Instead, | tvalgt

9 A. Yes, it would be very unusual if | hadn't ewwould 9 attended the Remera Police Station the prsvimanth to
10 have to check with Zuzana. | would guesslthad. 10 give a witness testimony concerning the widragtions
11 There's no reason for us not to. We carmadad 11 of Mr Mpongo, which | discuss in further detelow.

12 several meetings with them explaining whai eppened. 12 In fact, during my employment with NRD, mylyon

13 So | don't know what the content of the feites, it 13 involvement with the police was as a whistiefer in

14 may have been -- if you believe that it hatdloeen 14 two cases that led to the firing of employeas police
15 sent, there may be a different version, yoank which 15 investigations ..."

16 was sent, but it would be very unusual fortongign 16 And, contrary to what you just said ineanlier

17 a document and not have sent it. 17 answer, Mr Sindayigaya wasn't interviewedHgypolice,
18 Q. Can we go to Mr Sindayigaya's second witaegement 18 was he?

19 at paragraph 15. 19 A. I'm sure he was interviewed by the policean't
20 A. | believe the statement in the document torloe by 20 imagine that we would have presented therl&ithim
21 the way. 21 prior to our filing it with the police, andhether, you
22 Q. In Mr Sindayigaya's second witness statement 22 know, we had addressed it to the right locatyou
23 paragraph 15, Mr Sindayigaya gives evidemcthis 23 know, we delivered everything by hand, thermo mail
24 document. He says in paragraph 15: 24 service. So you go there, ordinarily theceid have
25 "I have never seen this document beéoré all of 25 been the stamp, and there is not a stamedinant of
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12:47 1 the allegations made in it against mdadse. | also 12:50 1 this, so that would not -- sorry, let naeloup.

2 do not believe that this letter was ever setite 2 When you're delivering a letter to any gowment

3 police, for the following reasons. 3 ministry you deliver a copy and you get therstamp

4 "The letter is addressed 'Kigali Chiefi€®l 4 your copy as evidence that you have delividrad

5 Supervisor'..." 5 letter.

6 And then he goes on at 15.1, if FTI cquitl that 6 The version -- the copy of the letter yiawe

7 up: 7 provided to me doesn't have any of those gtamjit,

8 "The letter is addressed 'Kigali Policaeth 8 so my guess is that it's a different vershai tvould

9 Supervisor' at 'Kigali Police'. | do not lest such 9 have had the record of it being distributid.
10 a position exists, or that there is suchraths 10 certainly never would have been shown to Avefere it
11 'Kigali Police'. Each district has its owalipe 11 was placed there. The police had an ongoing
12 station, and that is where complaints areemad 12 investigation, because they came more thee, do see
13 Whenever we had complaints to make to thiegyole 13 what Aime had been doing, both in the booikbveith
14 would submit them to either the Remera oriKimura 14 regard to self-dealing by renting companydaaiers and
15 Police Stations in Kigali which were the rsato the 15 other equipment for his own personal gain.
16 NRD offices. When complaint documents aes@nted at 16 Q. Now, we can see what you're doing here, wikich
17 the police station, they are stamped stéfieglate of 17 conflating different stories. Firstly, yoidaot send
18 reception and the name of the receiving effand a 18 this letter and Mr Sindayigaya was not inmed by
19 copy provided to the person making the complahe 19 the police; that's right, isn't it?
20 September 2012 Letter is not stamped andftiterdoes 20 A. I can'timagine -- | wasn't involved with Emerview
21 not appear to have been presented to argegsthtion 21 between him and the police, so | can't saguce.
22 at all. 22 100% this was delivered. It was the basiwlich we
23 "15.2. | believe that Mr Marshall wamfbiar with 23 fired him. We did an investigation, we found that
24 this process of submitting complaints togibkce as 24 he had been cooking the books, we foundhatitte had
25 | understood that he had filed complaintsrega. 25 been self-dealing and with certainty he vires f
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12:51 1 Q. Secondly -- 12:54 1 Mr Sindayigaya deals with all your allégat I'm only

2 A. (Overspeaking) the police filing, whether ttiss copy 2 picking out some of them. 23.12:
3 or a different copy, | can't say. 3 "Mr Marshall states that he wants an exqtian to
4 Q. Secondly, you are conflating two differentig® in 4 my 'role in the situation regarding illegaltiss sale
5 that you do have complaints about a bullderermoney 5 and [the] relationship with Mr Kayombya whiasulted
6 that had been made from the hire of it, but 6 in 150 million Rfw loss'. The sale of the Aust truck
7 Mr Sindayigaya had actually been the whistielelr on 7 was arranged by Mr Julius Kabera, NRD's CFO sdid the
8 that complaint, and you and Mr Sindayigayainade 8 truck at a substantial undervalue -- he gaitlits
9 a complaint to the police about the actionhefother 9 book (ie depreciation) value rather than aketavalue

10 employee, and that's correct? 10 which was substantially higher. | was neblaed in

11 A. Valery Mpongo was doing it with Aime. 11 the transaction. In fact, | reported ..."

12 Q. Well, Mr Sindayigaya had been the whistlelgioand 12 FTI, could you go over.

13 assisting you in the complaint to the potibeut 13 " ... [this] irregularity to Mr Marshalihd am now

14 Mr Mpongo, that's correct, isn't it? 14 shocked to see him trying to blame me fa. thi

15 A. Notthat | know of. He certainly never shthte me 15 That's correct, isn't it?

16 that he was, in effect, fingering his partner 16 A. No.

17 Q. And you and he had jointly made a complainbe 17 Q. Canwe go --

18 police about the hire of the bulldozer; cci’?e 18 A. I'would refer you to Zuzana Mruskovicova whas

19 A. He was the one who was leasing it. | perpneent to 19 handling these transactions and the internal

20 find where the bulldozer was because it wiasing, and 20 investigation. | don't have direct -- at thement

21 it was at a woman's house and it had beerdda her 21 a direct memory of this.

22 by Aime. 22 Q. Canwe go on into item 15. Your next conmplis:

23 Q. What you have done in this complaint is used 23 "His role in the Motorcycles businessitésg in

24 Mr Sindayigaya's assistance in explainingstbey 24 15 million loss to NRD."

25 about the other employee and reworked itarfedse 25 And then we can see Mr Sindayigaya'soresg
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12:52 1 complaint against Mr Sindayigaya, havgott? 12:55 1 "Mr Marshall asked for an explanatsio my ‘role
2 A. No, that's not true. 2 in the Motorcycles business resulting in 18ion loss
3 Q. And you've also in this document made a nurobether 3 to NRD'. | assume this is a reference tdahethat
4 serious false allegations. We don't have torgck 4 each supervisor had a motorcycle purchasetiéon so
5 them all up, I'm just going to pick up sonean we go 5 that they could travel to remote areas. These
6 to the penultimate page? 6 transactions were executed before | joined NRD
7 A. Ifl could suggest, you should speak to ouOG#ho was 7 And that's correct, isn't it?
8 handling the matter, including the internal 8 A. Justone moment, please. (Pause).
9 investigation at that time. 9 | don't recollect this issue, so | haveeter you
10 Q. I'mgoing to just pick up some of the compkain this 10 to Ms Zuzana Mruskovicova.
11 document. Can we go to the second to theae of 11 Q. And then item 18:
12 the letter. 12 "His role in the situation regarding aexit of
13 MR BRODSKY: Which document number? 13 workers."
14 MR HILL: Stillin the letter, sorry, I'm stillhi C-182. 14 Let's look at what Mr Sindayigaya saystalthat:
15 MR BRODSKY: Thank you. 15 "Mr Marshall states that he seeks anagxgtlon as
16 MR HILL: And I'm going to the second to last pad's not 16 to my 'role in the situation regarding acnotdsf
17 numbered, or at least in my version it isiittank 17 workers'. There were some accidents in thesrduring
18 you. 18 my time at NRD, and each site manager woelld b
19 These are other complaints you makeadtice. 19 responsible for responding in the appropriate to
20 In item 12 you say: 20 these. As an accountant, | had no involvétnen
21 "His role in the situation regardingdiée Actros 21 this -- it was not my area of responsibility.
22 sale and his relationship to Mr Kayomba whesulted 22 And that's correct, isn't it?
23 in 150 million Rwf loss." 23 A. I don't have a recollection. | would refeuyto
24 Can we keep that up and also have Mra§igdya's 24 Zuzana Mruskovicova about the CFO who wasllianthe
25 second witness statement up at paragrapB.2Bldw, 25 internal investigation.
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12:56 1 Q. And if you had sent this letter to thegmlwhich 12:59 1 Whether it was typed -- I'm sorryphtf know what
2 | don't accept, you wouldn't have any bas@jldryou, 2 the date on it is, | can't see it.
3 for making a complaint to the police, for exden about 3 THE PRESIDENT: Well, the date is 20th September.
4 Mr Sindayigaya's role in the situation regagdi 4 A. Yes, if this was a draft and we decided natend it,
5 accidents of workers? 5 we sent a different version, | don't know.
6 A. | don't recall what the issue is or what iswa 6 20th September.
7 referring to when it says "Regarding accidg#nt 7 But | would refer you to Zuzana Mruskoviaabout
8 workers", so | can't help you on that. 8 this. This would have been, you know, her
9 Q. It'sjust an example, isn't it, Mr Marshaflhow you 9 investigation, her preparation of these malteri
10 make unfounded allegations against anyoneyato 10 So this was certainly a draft. Whethevas
11 disagree with; correct? 11 actually delivered in this form or a differéorm,
12 A. That's slanderous and outrageous and realigeipful 12 | couldn't be sure unless | had the copy whad the
13 in trying to elicit truth in this process. 13 stamp on it.
14 Q. Let's move on. 14 THE PRESIDENT: Well, | understand your answet this is
15 THE PRESIDENT: Mr Hill. 15 a contemporaneous document --
16 MRHILL: Yes. 16 A. Yes.
17 THE PRESIDENT: It's not clear to me -- and lloko@it's 17 THE PRESIDENT: -- produced with the date thaiegrs.
18 clear to Mr Marshall -- whether you are sijjigeg that 18 A. Yes. It's certainly contemporaneous.
19 this letter was not typed on 20th Septemb&2dut has 19 THE PRESIDENT: Thank you, Mr Hill.
20 been produced much more recently for theqagrof this 20 MR HILL: I'm going to move on now to a different
21 arbitration. 21 topic. September 2012, Minister Kamanzi sudeé all
22 MR HILL: Mr Marshall, would you like to give you've 22 mining activities in the Sebeya catchmenhé
23 heard the President's question. Would yautb say 23 Western Provinces; correct?
24 your understanding of whether this letterlieen typed 24 A. Am | looking at --
25 more recently, or not? 25 Q. Do you recall that? | hope it isn't conteumsi, | just
Page 41 Page 43

12:58 1 A. You mean is it a fraudulent document? 13:.00 1 want to help everyone on the timeline.
2 Q. Isitalate document? 2 So September 2012 was when Minister Kamarsriended
3 A. It's certainly not a fraudulent document, we,don't 3 mining activities in the Sebeya catchment?
4 do that. 4 A. I don't know what month it was. He did sugpérem in
5 Q. Well, you have presented it as somethingvthatsent 5 2012, yes.
6 to the Kigali police, and that's not trueit?s 6 Q. Yes. And that was as a result of concernatabo
7 A. Asfar as | know it would have been sent ®blice, 7 environmental damage, as well as illegal ngnjyes?
8 but I refer you to Zuzana Mruskovicova who waadling 8 A. That's what his letter says, as | recall.
9 it. This would be unlikely to be a copy thatuld have 9 Q. Now, by the end of 2012, where one gets tioaisby
10 been confirmed by the police. As | say, wiven 10 that stage your licences have expired, hitrey,
11 delivered letters to the police or any migistve 11 because the October extension had now exgioeect?
12 would take a copy, a signed copy, but phgpcand 12 A. They're all being treated the same and theyfbeing
13 take it to wherever we were delivering it &iagte them 13 deemed to be still large-scale mining conoess
14 put the stamp on it to indicate that it hadrb 14 holders --
15 received. 15 Q. And by that stage --
16 So this is not that copy. | don't knohaivthis 16 A. -- (overspeaking) statutes.
17 copy is, it may be -- 17 Q. -- by that stage, end of October, your Novem2010
18 THE PRESIDENT: Mr Marshall, is it your signatune that 18 application had not been accepted; correct?
19 letter? 19 A. Yes, it had been accepted. We had not (e that it
20 A. Yes. 20 had been refused.
21 THE PRESIDENT: And was that letter typed ondhg that -- 21 Q. Well, it was clear, | would suggest, from
22 of the date it bears, or has it been typegmo 22 your August 2011 letter you received fromHdmanzi
23 recently? 23 what the position was; correct?
24 A. It certainly was not in preparation -- if ymean in 24 A. No. No, because we -- at that point we wegotiating
25 preparation for these hearings, 100% not true 25 the language of the long-term concession tivith
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13:02 1 licensing and regulation department. 13:04 1 concession so that each of them shoukaleated
2 Q. And by this stage, the end of 2012, subjegbto 2 separately.
3 argument about the November 2010 applicagion hadn't 3 "The [key] activities of the company hdoezn
4 otherwise applied for any long-term licendes] you? 4 temporarily stopped in the concessions of iRugd
5 A. We were -- no one had said we were not in diamge. 5 Sebeya because of serious environment degmadat
6 We had the same kind of application as evérgro 6 However, negotiations could begin with contessthat
7 concession holder and every other concessidiehat 7 currently have no serious issues. | willppreciate
8 that time was in active negotiations for aglberm 8 your prompt response to conclude these negotiaas
9 licence. We were the only ones who were nibted 9 soon as possible."
10 point -- 10 So he is still of the view that he expeskto you
11 Q. And we know -- 11 in the correspondence we saw yesterday thestyould
12 A. -- because we had already been through tbaégs in 12 press ahead with those concessions thatgatr lthat
13 2011. 13 you could make a viable application for; eot?
14 Q. But we know, for instance, from Mr Kamankgter that 14 A. I've never seen this letter. I've never thed
15 we looked at yesterday that from the begmoin2012 15 discussion. | don't even know how this cameor what
16 you had been asked to focus on two concesaiuhthere 16 they mean by "serious environmental degradatiThe
17 was no possibility of you just getting a lelagm 17 only area where the government had asked msie
18 licence for all your concessions. 18 environmental repairs is in Giciye, not int$tw or
19 A. That's not how that was resolved. We weok ba 19 Sebeya, and it's at the Nyatubindi site whtezeground
20 Minister Kamanzi's office and explained thathad been 20 sluicing had occurred for 50 years, and wewet
21 misled by Dr Michael in saying that Dr Michhed 21 mining. There were no other allegations of
22 offered two concessions instead of five. tTha 22 environmental degradation against us attitinat
23 conversation had not happened. 23 Q. You just suggested that somehow Mr Kamara:biegn
24 So his letter was mistaken in its prepbseause 24 corrected in discussion with you after hisipon he
25 he had been misled by Dr Michael and we whigidto 25 articulated in 2012, and it's quite clearréadity is
Page 45 Page 47
13:03 1 have a meeting to talk about going forwaedjotiating 13:06 1 that he remains of the same view, whithasif any
2 long-term concession agreements. We weréngdr 2 new licences were to be obtained, they shioeild
3 an invitation. 3 negotiated for on a concession by concessisisb
4 Q. Let'slook at C-160. This is a letter frora Minister 4 correct?
5 of Natural Resources, Mr Kamanzi, to the ac®fO, 5 A. Thisis all new information for me. I'd nes&en this
6 Ms Akamanzi, of the RDB, and it says: 6 document.
7 "This is to request you to initiate negtitins 7 Q. The same information as he had already giveriry
8 with the above company.” 8 2012; correct?
9 A. I'm sorry, can you go back to the top for eosel? 9 A. No.
10 Q. Yes. Soit's January 2013, so we're noheat t 10 Q. And by that point you hadn't put in an aglan on
11 beginning of 2013. 11 a concession by concession basis, as heskad, dad
12 A. Sothisis a letter to the RDB? 12 you?
13 Q. Yes, from Mr Kamanzi, as | said. 13 A. I putinthe same kind of application as ghedy else
14 A. Okay, sorry. 14 did, and everybody else was in negotiation.
15 Q. So: 15 Q. Can we go to bundle C-054. Now, this isgplieation
16 "This is to request you to initiate négiiwns 16 that you put in in January 2013, and this is
17 with the above company. lts initial licerficefour 17 an application for a long-term licence; da yecall
18 years expired some time back. The compaspéan 18 that?
19 operating on short term extensions as wefaaihe 19 A. Irecall we got called by the Ministry to sggs, we
20 conclusion of the new type of agreement tiem, if 20 have your application from 2010, here's wiatvant you
21 any. 21 to do, and we sat down with them and they: ghéase
22 "Their existing licence incorporated ffeemer 22 make this a high level, if you will, sortasummary
23 government concessions of Nemba, Rutsirdy&iSebeya 23 of a number of items, and send it to us now.
24 and Mara, which were too many for one licentiee way 24 Q. Now, that, again, is something you've justienap and
25 forward should be to negotiate a licencesfah 25 is not in any of your witness statementg?is
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13:07 1 A. ltis not what I've made up, and thataotly what 13:09 1 Mr Zarnack's original business plan prapos
2 happened. 2 Q. It's virtually the same words, isn't it?
3 Q. And let's look at the covering letter. Yoarsbff by 3 A. I don't know.
4 saying: 4 Q. Then look at the next paragraph:
5 "This letter is to provide you with an apel of the 5 "When the management of NRD was changéteiend
6 amended application of [NRD] for a long-terrimimg 6 of 2010, the focus of activities and investtaemanged
7 concession licence. The original NRD reqimsthe 7 to support realistic projects to support and
8 long-term mining licence was submitted to yoffice on 8 significantly increase semi-industrial mininga way
9 or about 11/29/2010 (a copy is enclosed for yo 9 that will also greatly small-scale artisanating in
10 convenience)." 10 multiple places, with an emphasis on incregptie
11 Now, that was trying to give the falsg@iession, 11 standards of safety in the workplace andeptioty the
12 wasn't it, that the previous application hadn for 12 environment. During the period 2008 throBgih2, total
13 a long-term licence; yes? 13 capital investment and other expenditureaaf than
14 A. No. 14 €15 million were made and are evident ofraroéiment to
15 Q. Let'sgoon. 15 the development of a sustainable mining itmgl s
16 A. This was -- this was at their request. Thas not our 16 Rwanda and its people.”
17 initiative. 17 So you're claiming an increase of €6iamlbn the
18 Q. Ifit had been at their request you wouldlaobt have 18 €9 million said to have been invested in2020
19 said: 19 application; yes?
20 "Further to your request, here is aniapfibn.” 20 A. I don't recall what the numbers were, but'shahat
21 Correct? 21 this says.
22 A. No. 22 Q. And then if you go to the next page, yousmzathe
23 Q. And if it had been at their request, you widwdve 23 figures, and these are the figures | tooktpaen the
24 mentioned that at some point previously @séh 24 first day of your cross-examination.
25 proceedings, either in one of your memopalis your 25 A. Yes.
Page 49 Page 51
13.08 1 witness statements? 13:11 1 Q. Orlthink it was the first day, earlianyway. And
2 A. Thereis lots and lots of communication thrat reot 2 it's the €6 million that you referred to isaili
3 reflected in this narrow thread of sentenbasyou're 3 represented by your estimate for foreign ctinguand
4 trying to hook together to come up with youno 4 engineering costs; correct?
5 narrative. 5 A. That's what that line reads, yes.
6 Q. Now, if you look at the next paragraph, yderéo 6 Q. And for the reasons we discussed earlierythat
7 an investment of approximately €15 millionanGve go 7 a fictitious number, wasn't it?
8 to page 4 of the document. You describe there 8 A. For the reasons we discussed earlier, itisvdolly
9 achievements in research, production and psioug 9 accurate, but an estimate.
10 versus targets, and then you talk aboutrigenal 10 Q. It'sright to say, isn't it, that this updaizs
11 business plan being submitted by NRD in 2@66,you 11 essentially a short, nine-page rehash of
12 refer to the 39 million figure, and you saythe last 12 the November 2010 application; correct?
13 sentence of that paragraph: 13 A. Alllrecall is that we were doing what thegt down
14 "The targets outlined in the original iness plan 14 and asked us to do to prepare this document.
15 and the operating practices that have sieea b 15 Q. You didn't identify any new --
16 discovered were seriously flawed and inapjats" 16 A. There's no misrepresentation here, Mr [Halijd
17 And that's a rehash of something thatsaésin 17 | object to your insinuation.
18 the November 2010 application; correct? 18 Q. You didn't identify any new material investrer
19 A. That was addressing Zarnacks' proposal 1d bui 19 exploration in this document, did you?
20 a tantalum processing refinery which costyrramdreds 20 A. I am not prepared to answer that questioaumxwe
21 of millions of dollars. 21 didn't go through this in anticipation thastwould
22 Q. Justin answer to my question: that is agielod 22 be an issue to be dealt with in the calcurieti
23 something that that was said in the 2010iegajn; 23 damages.
24 correct? 24 Q. Let's look at page 3 of this document. Tels with
25 A. I don't know that it's a rehash; it's a refee to 25 exploration highlights, and you don't, in you
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13:12 1 exploration highlights, identify any maaénew 13:15 1 A. The same formulation. These sources, teatimical
2 exploration since the 2010 application; thedisect, 2 information and the expectations for productiere
3 isn't it? 3 provided to us by the Ministry. This was oot
4 A. This is what we were told to put here, yes. 4 document in that sense. This is --
5 Q. And then the exploration that you had idesdifhad 5 Q. Well, that's simply not the case.
6 previously been considered deficient, hatdr't i 6 A. This is what the Minister wanted from us flistto be
7 A. No. 7 proposed.
8 Q. -- on the previous occasion? 8 Q. Mr Marshall, that is simply not the case --
9 A. No. 9 A. 100%.
10 Q. Let's go to page 5 of the document. 10 Q. --thisis just a rehash, a rehash, isrof gour
11 A. We had an ongoing sampling programme, we terenly 11 proposals, or the company's proposals, i2@ié
12 mining company that had our own laboratanyegery day 12 application; that's correct, isn't it?
13 that we were mining, we were sampling theenzils, so 13 A. It's not the way Rwanda works, until the 2014
14 we had a much better idea than virtually athgr 14 application, or 2015 application process, wifey
15 mining company in the country because we had 15 started sending us one-line requests witljioirg us
16 a laboratory and we were unique in that kgar 16 any detailed background or information onidétheir
17 Q. If you had any material information deriveahfi 17 expectation, it's all done on a cooperatagd all
18 sampling that was new from the 2010 appbeoatyou 18 of these are, with all concession holders.
19 would certainly have included it in this apation or 19 Q. And that's, again, simply a made-up storyMdrshall,
20 one of your other applications, wouldn't you? 20 that if it were true, would have featureddoefin this
21 A. No. We got called to the Ministry, as | rikoae got 21 arbitration.
22 called and said: here's what we need yoo,tgall 22 A. No, I think your client hasn't informed yooiocait how
23 don't need to rewrite it, here's what we riedse able 23 the process works.
24 to resubmit it, and so we did what we wele: to 24 Q. Well, if you had really thought that the @mitof your
25 Q. Now let's look at pages 5 and 6 of the dociihe 25 applications had been dictated to you bythwernment,
Page 53 Page 55
13:13 1 A. This was not an open-ended: please telaihistory 13:16 1 you would have said so loud and clear wioensaid it
2 of your company. This was very narrowly téegeby the 2 was unfair that the applications hadn't beeegted.
3 advisor to the Minister. 3 A. No, there are two issues. The applicationsweren't
4 Q. Ifyoulook at -- so pages 5 and 6 you setout 4 accepted were those where we didn't havestimical
5 proposed activity plan for the period 2012048. If 5 information because our offices had been deize
6 we look at page 6 we can see that the resethat 6 This document, and the original 2010 apgiton, in
7 for your plan for 2013 to 2018, involved a rngnof 7 fact going back to the 2007 application foniaing
8 projects and deposits prioritised and earnhite 8 licence, all that technical information is yided by
9 follow-up investigation. Then you have atrstre: 9 the Ministry. That's what they expect. thisir way
10 "Rutsiro: Detailed calculation of resereé 10 of saying what they expect from the miningipanies,
11 Rutsiro primary wolframite deposits. 11 and if the mining companies can't fulfil that
12 "Nemba: Detailed calculation of Nyatubibdterite 12 expectation, then there would be some neigtiaYou
13 deposit... 13 could even lose your licence. But the proégsery
14 "Nemba: Reserve calculation of all oserondary 14 cooperative throughout, until the 2014/204&-tners.
15 cassiterite deposits. 15 Q. Mr Marshall, the reality here, and we canisem
16 "Nyatubindi: Detailed reserve calculatidn 16 the other document, is that all you have dene
17 Now, two points here. Firstly, thesethesame 17 rehashed material that was in the 2010 agifait, and
18 proposals, aren't they, as was proposecigamo 18 that shows a number of things, Mr Marshall --
19 application; correct? 19 A. You're not listening, I'm sorry, I'm explaigiit's all
20 A. I don't know. We were under instruction. fAsas 20 an interactive process, this is what the sfipisays,
21 I know, these tables were provided to ushkyMinistry 21 this is what they identify, the deposit agea] they
22 for inclusion. | can ask -- 22 say: well, this is what we think you shouddable to
23 Q. Justto be clear, I'm not looking at theeabl 23 get out of it, and that's what we expectet@ble to
24 I'm looking at the bullet points underned®eserve 24 hold you to.
25 calculations". 25 Q. And this shows a number of things, Mr Marshal
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13:18 1 A. (Overspeaking) negotiation in that respect 1321 1 although this was in fact the first apgdiion that it
2 Q. One of the things this shows is that no furthaterial 2 had made for a 30-year concession at all,usecthe
3 exploratory research or calculating of resehad been 3 application made in November 2010 was for fresvyear
4 done since you acquired the company at the£pd10, 4 licences. The January 2013 application wésegn
5 even though we're now in 2013; correct? 5 inadequate -- it contained none of the détail would
6 A. No. 6 have been required even for short term licerleé
7 Q. Because all you're doing is giving the sanogamme -- 7 alone the 30-year licences now being requésted
8 A. You're asking me why the material wasn't ideld, and 8 And that's a fair and reasonable viewamdmary,
9 that would have been a question for them:alowant 9 isn't it?
10 this other information included? We had aletseries 10 A. Absolutely outrageous and completely incdaasiswith
11 of teams of geologists, consulting geologistsing 11 everybody else we spoke to at the Ministry.
12 from Europe, who were performing a numbeesfs in 12 Q. Well, Dr Biryabarema, as you know, was onthefpeople
13 opening up additional deposit areas for atgtlon. 13 who would have been evaluating this?
14 Nobody ever asked us for that. This is it th 14 A. He was also under criminal investigationrfarst of the
15 instruction. 15 period we were there.
16 Q. Mr Marshall, the other thing this shows ttyou must 16 Q. Mr Marshall, this is yet another extravagdaim from
17 have known that this was not a viable apfidinor 17 you, isn't it?
18 a long-term licence because this is showxagtéy the 18 A. No. We spent many meetings discussing Dhitts
19 kind of thing that should have been dondéén t 19 corruption with internal intelligence, indeedternal
20 four-year period and hadn't been done; ciitrec 20 intelligence.
21 A. No, and | have to refer you back to this vehol 21 Q. Until you got into the witness box you haeser
22 principle, you know: they asked us to conteage take 22 suggested that Dr Michael Biryabarema wasipbm any
23 a risk, please invest money, we know thatithi 23 way, have you?
24 nothing like what the ordinary arrangemei ihe 24 A. Yes, | did. Infact, | think | told you thbe was
25 mining industry, do this as an indulgencegpyou 25 being bribed by Anthony Ehlers or Anthonydtklhad
Page 57 Page 59
13:19 1 will be given a commercially reasonableglterm 13:22 1 disclosed to us that (overspeaking) --
2 licence agreement. Everybody else was intizigpm 2 Q. Until you got into the witness stand, you hageer
3 for what that commercially reasonable longatécence 3 made any allegation of this kind, have you?
4 agreement would say; we were not. 4 A. To the Rwandan authorities, yes. You shoaikltb
5 Q. And this was work that needed to be done uAdele 2 5 them.
6 of the contract, and you were told in Augbst it 6 Q. Inthis arbitration you've never made anygait®n of
7 hadn't been done, August 2011 hadn't beerdone 7 this kind, have you?
8 A. You're making stuff up now. We were told td ghis 8 A. I don't know whether it's included in any ofr @ther
9 document together in this format. They ditdlask for 9 documents but it's true.
10 the other geological research which was awgloy our 10 Q. It's not, and the reason it's not is becgoséave
11 European, Czech and Slovak geologists aiotéaen. 11 just made that up, speaking from the witiséssd?
12 Q. Can we go back to the bottom of -- 12 A. No, that's not true. Talk to internal iniggince,
13 A. We had more ex-pat geologists working in Rieathan any 13 talk to external intelligence. | suspecteat he was
14 other company. 14 going to be gone before we were.
15 Q. Can we go back to the bottom of page 3. &ve h 15 Q. Let's look at Mr Imena's witness statement at
16 "Production highlights" and you give prodantfigures 16 paragraph 23.
17 for 2007 to 2011, and it's right to saytignthat 17 A. The military people that we were working fiost asked
18 the reason you don't give production figioe012 is 18 us to be patient, do nothing precipitous,Hautvas
19 that they were so low under your watch; aire 19 being investigated for corruption. We fudlypected
20 A. I don't know that that would have been thesos. 20 him to be removed from his position. He'svn
21 | don't know why it's not here. 21 throughout the community for corruption.
22 Q. Canwe go to Dr Biryabarema's witness stateate 22 Q. Let's look at paragraph 23. This is Mr If'en@action
23 paragraph 15. He says: 23 to your application:
24 "On 30 January 2013, NRD made what fedal 24 "That draft agreement had been sentwiiidt was
25 an updated application for a 30-year conorssi 25 described as an 'investment plan report suyhina
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13:23 1 relation to a 30-year concession. THeréself 13:25 1 could not possibly have thought that gitven

2 referred to it as an 'update’ of the amengetication 2 correspondence you were in fact receiving.

3 of a long-term mining concession licence, and 3 | absolutely knew it because I'd been totadl dther

4 mischaracterised the November 2010 Applicéition 4 sites.

5 five-year licences as 'the original NRD reqdesthe 5 Q. And the only things you rely on to supportryou

6 long-term mining licence ... . The 'investinglan 6 suggestion you took a different view is cosagipns,

7 report summary' was only nine pages long,aoet very 7 or some parallel stream of communication, dnatnot

8 little detail and much of it appeared to hbgen 8 supported by the material that we have; cti?rec

9 copied or pasted from the November 2010 Repidrere 9 A. No, it's -- those conversations occurred, veeataving
10 was no proper analysis or supporting docuatient with 10 regular, several times a week meeting witliosgrade
11 it at all. If Mr Marshall really consideréus to be 11 officers from the military who repeatedly argsi us

12 a serious application for a 30-year licendhe first 12 just to be patient. We visited every ott@raession.
13 made by NRD at all -- then it demonstratexd hi 13 We viewed every other concession application.

14 fundamental lack of understanding of what reasired." 14 You know, the only application | think ish was

15 And that is entirely fair, isn't it? 15 superior in some respects was Rutongo, artidosery
16 A. It's entirely outrageous. Nothing like thats ever 16 simple reason that they had had access &b thi

17 communicated to us. The people who said,wére 17 Belgian resources and research for theired@syof

18 responsible on the licensing and supervisaard 18 working at Rutongo, so it was an additiomacpss that
19 always told us that of all the applicaticanrsd we read 19 they were doing, not a greenfield site lileewere

20 many of them from many of the other conceskalders, 20 doing.

21 ours was far superior to any other applicatio 21 Q. Staying in Mr Imena's witness statementveajust go
22 I think this was just prepared for the agtion and 22 back to paragraph 22. He is dealing thetle thie

23 nothing else. 23 draft contract that you attach to this agpian. He

24 Q. Well, these people who you say said it wasdgerior, 24 says:

25 who are they? Mr Bidega has gone by then. 25 "At paragraph 36 of his witness statement

Page 61 Page 63
13:24 1 A. Well, you would have to ask Mr Bidega vihe staff were| 13:27 1 Mr Marshall suggests that the draft losgrtlicence

2 at that time and others who were there attitimat 2 agreement that was enclosed with his 30 Jpr20413

3 Q. Thatdoesn't work. He had left by then. Hes with 3 letter to Minister Kamanzi had been agreedt wit

4 you. He had joined your organisation shatter the 4 That is not correct -- in fact we never adjuadached

5 correspondence that we were looking at. 5 the point of discussing contractual terms \WRD

6 A. You're really talking about several thingghti? 6 because we never got to the point in theiliegion

7 You're talking about the 2010 application.aflivas 7 process at which it was necessary to do si. niot

8 reviewed by the application licensing and svip®mn 8 know the origin of the draft agreement enaosith

9 board as being the best of all the application 9 Mr Marshall's 30 January 2013 letter, but hdb
10 Q. Mr Marshall, I'm looking at this applicatioiY.ou 10 believe it was prepared or produced by thee@Gumnent.
11 say -- 11 Although Mr Marshall states that it is 'iméarmity
12 A. Butyou're saying that it was later deemebeto 12 with the template which your Ministry provitie us',
13 insufficient for some reason. That was never 13 it is not in a style or format that we woukk and
14 communicated to us. 14 includes information, for example, investramd
15 Q. We've already seen in this testimony ovetabiedays 15 profitability estimates, that | do not bebewe ever
16 various examples of you being told it wasiffisient. 16 include in the body of our agreements."
17 So it was communicated to you? 17 And that is entirely correct, isn't it?
18 A. Yes, and | think | have told you in respomsest of 18 A. No, | would say that's entirely made up far purposes
19 those are due to bias because of allegations 19 of this arbitration. We negotiated in goaitf with
20 corruption and other matters. 20 Dominique Bidega and his staff, they gavéhas
21 Q. Let's go back to Mr Imena's witness statement 21 template, as | think | explained to you yefig or the
22 A. As far as we knew our application had nonbeepassed 22 day before, it was the Gifurwe -- you cancitie--
23 by anybody else and nobody else had done research 23 Gifurwe Mining concession template that thaye us to
24 than we had. 24 make changes to, and so we did, and we reglcbesnd
25 Q. Mr Marshall, I don't want to argue with yaut lgou 25 of that negotiation, he explained to us ithaad been
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13:28 1 referred up to Dr Michael and that themister Kamanzi | 13:31 1 to cabinet, you are making an applicaion
2 and it had been approved and had been st to 2 a long-term licence and trying to justify cavel
3 cabinet with a positive recommendation. 3 providing a new draft -- providing a draft egment?
4 Q. I don't want to go back round on that, batgtiite 4 A. No, things are often less than regular in RiganSo
5 obvious if that had been remotely true, youlddave 5 the fact that they were asking us to negofiata
6 been saying so in the letter to Mr Kamanziirgathis 6 a new template was not particularly surprisomge.
7 has already been agreed, approved by Dr Birgata, 7 We had hoped that the original one was gairget
8 approved by you, Mr Kamanzi, and sent to aatbiflNone 8 accepted. They had approved it, sent it thaP@ent.
9 of that happened because none of that is¢auggct? 9 Now they wanted to do a renegotiation. Okatis see
10 A. No, of course it happened, and they knewiifgetly. 10 what you have to say.
11 Q. Why didn't you say so in your letter? 11 Q. Let's look at paragraph 35 of your witneatestent.
12 A. | obviously didn't think it was necessanhefe's 12 You say:
13 nothing that they didn't know about this e 13 "Following each of the extensions, | cwnd to
14 Q. Why didn't you mention in your letter that Kmanzi 14 expect that NRD would be awarded a long wntract.
15 has already approved this, Minister Kamaasidready 15 Throughout all of these extensions, the Raand
16 approved this contract and it is sitting vaébinet? 16 Government representatives we interactedatithys
17 A. Idon't know that it was sitting at cabinetteat 17 referred to long term contracts for the Cenimmns as
18 point. 18 a guarantee or a foregone conclusion. Thegm
19 Q. What's the purpose of the application on yase? 19 suggested to us that Rwanda may not honeur th
20 What's the purpose of this letter at alkifitad 20 Concessions with long term contracts. liooed to
21 already agreed this contract and it's gorte up 21 invest in NRD with the understanding thatltre term
22 cabinet? 22 contracts were forthcoming.”
23 A. He's renegotiating, that's my point. 23 None of that is true, is it?
24 Q. That's volunteered by you, isn't it? 24 A. No, all of that is true.
25 A. He knows the language of the original agreenie 25 Q. Now, we were referring earlier to the faa yad been
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13:29 1 knows it's been agreed, he knows it's gmoabinet. 13:32 1 prevented from mining the western conoessilue to
2 It was not rejected by the cabinet, as | wstded it, 2 environmental concerns. Can you now pleage @a056.
3 it was simply tabled and no action was eVegria 3 A. Not all of the western concessions were clpbgdhe
4 Q. Mr Marshall, he is not negotiating; you voketed? 4 way, just to alert you.
5 MR COWLEY: May | ask Mr Hill just please to leintfinish 5 Q. Canwe justlook at C-056. This is from Dnf@barema
6 before you start the next question. 6 in February 2013. He says:
7 MRHILL: Yes. 7 "Reference is made to your letter dated
8 A. Itwas tabled that no action was taken, Irprieted 8 6th February 2013, requesting for the reswonpf
9 that to mean that okay, this meant there wawggo be 9 mining activities in Rutsiro, Sebeya and Gicly
10 another round of negotiations, so | expetitatl 10 Concessions of NRD and also have the opptyrtian
11 template, that agreed-upon language to bleasis on 11 remedy the harm been done in those concedsjon
12 which we would continue and find terms thatev 12 illegal miners. Following our conversatioithayou on
13 acceptable, since obviously that was notgabée but 13 [6 February 2013] we recognise and appregaie
14 | had not been told why or what provisionseve 14 suggestions to curb illegal mining practiogsising
15 unacceptable. 15 demobilised soldiers ... to provide secutythese
16 So to me this was already understoodyere 16 concessions. As you informed us this graspgroved
17 working from this template. If they werempio bring 17 effective in Nemba, another NRD controlledaassion.
18 in the new agreement, then we would haventakeok at 18 "We agree with your proposal and requestto
19 it and started that negotiation. 19 proceed with discussions with the demobilsadiers
20 In fact, we did get a new draft agreemehtch was 20 and work out a security strategy. On thengfth of
21 substantially different from the one that baén 21 this strategy, NRD will be permitted to regum
22 submitted at the end of 2011. 22 activities in the short term as we proceet wi
23 Q. So, Mr Marshall, you don't have any answeal, to 23 negotiations on your request for new cordrémtthe
24 why, on your case, if Minister Kamanzi hagraped this 24 concessions. For any other support, pleasod
25 long-term licence already and was preparasdbmit it 25 hesitate to contact us."
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1333 1 So you were allowed to resume aatwitin the 13:36 1 it's not like in many countries where yan fence off
2 short term while negotiations progressed ect?r 2 a mining area. The areas in the concessrerame,
3 A. That's what it reads, that negotiations ditl no 3 they're in some cases hundreds of thousanuiople.
4 progress, but that's what it reads. 4 So people do come and mine selectively whang want,
5 Q. And this wasn't a letter from the Minister athivould 5 and you can't control it.
6 have been granting an actual extension;gHi®in 6 Q. Well,itwas --
7 Dr Biryabarema giving you, if you like, an laok, 7 A. Rutongo was able to get support from the emijit
8 informal permission to remain on the concessio 8 We don't know why. We tried to get suppaohirthe
9 correct? 9 military, and two brigades -- two entire bdga were
10 A. No, we were always treated as mining conoagsblders 10 posted at their concessions to stop theaillegning.
11 as defined by law, except with respect --ahoays 11 Q. Well, your concessions were particularly --
12 treated as mining concession holders. &wesklect 12 A. (Overspeaking).
13 instances like this issue of the Sebeya Rigtthment, 13 Q. Mr Marshall, your concessions were partidul@rge
14 there was a declaration that the catchmesicleaed, 14 and that was one of the problems you faced:that you
15 but we were always treated with respect@g-term 15 couldn't control activity on your concessicwarect?
16 concession holders. 16 A. No. The concession areas are establishéhbylt's
17 Q. Butthis didn't involve an extension of tleehce, 17 not something that anybody had an optiooritess they
18 that's my -- just focus on my question: this't 18 were going to change the law before grartieg to us.
19 involve an extension of the licence, did it? 19 The concession areas, as a matter of praatiee
20 A. Your gquestion was whether we had independgimis, and 20 always handled as a police matter. It'diketyou
21 my point is, we were always treated like loeign 21 can control someone going in or coming dwesé are
22 concession holders, it's the course of dgalin 22 widely scattered, very small deposits, andtwbu do
23 Q. Right, you're relying on a course of dealing? 23 is you provide those artisan miners withaasikinds
24 A. May I finish, please? We never changed fradmn we got 24 of support.
25 the licences in 2007, we were always treatédboth 25 Q. Plainly, Mr Marshall, the government thoutjtat you
Page 69 Page 71
13:35 1 rights and responsibilities, except thatdrtain 13:37 1 could curb illegal mining, and it was your
2 cases, like Sebeya River catchment, thinge slesed 2 responsibility --
3 because of, in this case, environmental degjad 3 A. No, that's --
4 Q. And nothing on this letter gave you any asstedhat 4 Q. -- because the basis on which you're alloveett bnto
5 any long-term licence would be given; correct? 5 the concessions, as we can see, is your asswau
6 A. "... Proceed with [the] negotiation on youguest for 6 will hire demobilised soldiers to get in cahtof
7 new contracts..." 7 illegal mining; yes?
8 Q. Exactly. And this permission was given ondtrength 8 A. That hadn't been tried before, so we propdsedhe
9 of your assurance that you would curb illegaling on 9 government, maybe what we can do, becausgsthis
10 the concessions through the hiring of dernssll 10 a mutual problem, it's a police problem at&ecurity
11 soldiers; yes? 11 problem, but these are not mines where leng-t-
12 A. I would point out to you, you were accusirsgearlier 12 large-scale mining concession holders ewér ha
13 of mining in this area, and here this legagalking 13 a responsibility for that. They have sonmiggy
14 about mining by illegal miners, not by NRDneis in 14 responsibilities for immediate dangers, fikaking sure
15 this area. 15 people don't fall into holes, and that kifithing.
16 Q. This permission was given on the strenggroaf 16 But for policing of illegal mining, nowhene the
17 assurance that you would curb illegal mirang/our 17 country is that solved by the concessiondrold
18 concessions through the use of -- the hire of 18 Q. Well, that's exactly what's happening hard,yeur
19 demobilised soldiers; yes? 19 undertaking to hire demobilised soldiers atmscause
20 A. That's what they wanted us to do, yes. 20 you accepted it was your responsibility; eor?
21 Q. And that reflected, didn't it, that it was DIR 21 A. So, you know, you're attributing bad intentidoy my
22 responsibility to maintain order on its casgiens and 22 not including some phrases in documentshanelyou're
23 prevent damage on its concessions? 23 interpreting a bad intention by saying: wgtiy had
24 A. No, that's not true in Rwanda. You can makesonable 24 to, because you had no other choice.
25 efforts. The country is so crowded that gaonot -- 25 We did this out of good faith. The pel@ould not
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13:39 1 handle this problem. So we were uniqueranthe mining | 14:16 1 THE PRESIDENT: Yes, could | just ask Mr Coyde
2 concession holders and said: why don't wafset 2 MR COWLEY: Yes.
3 a programme to hire these demobilised soldters 3 THE PRESIDENT: Did you have time to open the éopeand
4 solves a government problem of what to do with 4 consider its contents?
5 demobilised soldiers who may be difficult tabwith, 5 MR COWLEY: We opened the original email. The
6 and we can give them work. 6 representation to us was we were going teskeckto
7 Q. Mr Marshall, something that -- 7 confer with our client about one document.
8 A. So ajobs programme, from our point of vieng a 8 THE PRESIDENT: Yes.
9 innovative: nobody else had done that. 9 MR COWLEY: And admitting it today for questioning Rod
10 Q. Mr Marshall, something that was happening amtter of 10 Marshall. | never received such a requiestok it
11 good faith was that the Rwandan Governmenrg genting 11 as probably indicative of the fact that tbestions
12 you an indulgence by permitting you to renmairthe 12 they asked have already been asked, but, iF st
13 concessions after your licences had expa@uect? 13 did two things: | looked into -- our IT stés
14 A. No, we had -- we were deemed to be long-taiming 14 received the package, they have the mettidatevas
15 concession holders, which is a defined terdeuRwanda 15 submitted to us by letter this morning.
16 statute. That never varied. Concession -- 16 I've got follow-up questions for them abahat --
17 Q. Come on, Mr Marshall, you were not deemdakto 17 their comments. They don't know anythingualioe
18 long-term concession holders, were you? 18 trial, the background, they don't know wiatgally be
19 A. Yes, we were. 19 looking for. So | have follow-up questionghathem,
20 Q. You never had a long-term concession. 20 and | may answer all my questions, or thobevi-up
21 A. Everybody was -- 21 guestions may have to be answered by Respisde
22 Q. You had a contract for four years, whichlbg stage 22 counsel.
23 was no longer extant -- 23 | also have questions for them about Whsthew
24 A. Everybody -- 24 ability to produce metadata by the Responciarérs
25 Q. Just listen to my question. You had a coehfoa four 25 beyond what we're holding, so | have addition
Page 73 Page 75
13:40 1 years, which was no longer extant, andhaslilicences 14:18 1 guestions and, in any event, | ask Mr Keltas
2 which were expired. You were never deemdibto 2 an academic matter, should anybody have ait iema
3 long-term concession holders, were you? 3 native format or another document in Word fatrrRPDF
4 A. No, our contracts were executory. We had deme had 4 format, in native as opposed to electronie@F, does
5 granted the indulgence that the Rwanda Govemhirad 5 he have any ability to talk about the differes
6 asked us, we had set up operations, we hadti 6 between the two, does he have any abilitglkoabout
7 considerable amounts, with the expectationvtieavould 7 metadata in native compared to something aigkhe
8 be granted this long-term commercially reabtna 8 says absolutely not. | confirmed with himttimeorder
9 contract, and as a matter of law we were ddaémbe 9 for him to even talk about what is in metadatin
10 long-term concession holders, and specifi¢ailders 10 a particular document in metadata, he hasrtter with
11 of those concessions, by statute, not by.rigfe had 11 an IT professional.
12 fully performed under the contract, we hadedwhat 12 So there is no substantive testimony ftoen
13 we had promised to do. They promised to gsve 13 witness that could be obtained today in aene
14 a commercially reasonable long-term licergreement, 14 regarding metadata, so | suggest this chargssition
15 and that was the negotiation and the agreerewere 15 with regard to discovery and production afudoents
16 waiting for. 16 should be a subject of actual discussion dxarivthe
17 MR HILL: Mr President, | wonder if that is a a@mient 17 parties' counsel -- we've never had anyd-vemreport
18 moment for a break? 18 back to the Tribunal, probably not today, wetreport
19 THE PRESIDENT: Yes, | think it's a very convetismoment 19 back after we have had an actual conversation
20 and we'll have an extra five minutes, | thiaukd come 20 THE PRESIDENT: Right. Thank you.
21 back in 35 minutes, at quarter-past. 21 Mr Hill, that sounds sensible.
22 (1.41 pm) 22 MR HILL: Well, we certainly can't deal with ibw.
23 (A short break) 23 THE PRESIDENT: Yes.
24 (2.16 pm) 24 MR HILL: So let's park it now, | think.
25 25 THE PRESIDENT: Thank you.
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14:19 1 Then let us have Mr Marshall backapée 14:22 1 prepared to negotiate and it is not l@rgitconcession

2 MR WATKINS: Okay, bringing the witness in righow. 2 licences; correct?

3 MR HILL: Mr Marshall, can you be given C-057. ilis 3 A. Asfaras | know, all large-scale mining cosgien

4 a letter from the RDB to NRD setting out itsipion in 4 holders were being brought in for long-tercetice

5 respect of the licences, and the RDB notherfitst 5 contracts, and all of them are negotiatingtvaloth

6 paragraph that the contract expired in 204d the 6 parties would hopefully find to be a comméigia

7 company has been working on a short-term siies; 7 reasonable agreement.

8 yes, do you see that? 8 Q. Shall we look at your response to this?

9 A. Yes. 9 A. For Rutongo, for example, it took them threang of
10 Q. And as they say there: 10 negotiation, | don't know why, but we hagn'én begun.
11 "As the Government of Rwanda has takerd#tision 11 So we were -- we were glad to find someboitling to
12 to negotiate licence agreements separateafth 12 talk about what had happened to us and \Whatriginal
13 mining site, we wish to initiate negotiatiomish the 13 long-term licence agreement text had been.

14 company for the issuance of a small minecbgtion 14 Q. You say you hadn't even begun, but | thougbt
15 licence for the Nemba site." 15 evidence elsewhere was that you had beguimdeed you
16 So at this stage the government is makirigar, 16 had an agreed contract which had been abyetbe:
17 isn't it, that they want to negotiate liceageeements 17 Minister and gone to cabinet.
18 separately for each concession, and attdge s 18 A. You're trying to twist my words, | think, s8o excuse
19 they're interested in negotiating a smalleicence 19 me. What I'm trying to say is | think youlwi
20 for Nemba,; correct? 20 appreciate we had negotiated a long-ternractit
21 A. Possibly. It also may be that they were not 21 had gone to the Parliament, cabinet, so we tod, it
22 articulating the situation well and that thesre in 22 was tabled, it had not gone ahead. We saiittls
23 error. For example, right at the top ofpihge, it's 23 was -- this letter we were optimistic thatwese going
24 addressed to Mr Zarnack, who hadn't beerciased with 24 to be able to be like everybody else, likergwther
25 the company for many years. 25 large-scale concession holder negotiating for
Page 77 Page 79
14:21 1 | don't know, we were certainly -- twek it as 14:23 1 a long-term concession agreement.

2 an invitation to come and negotiate a longater 2 Q. Let'slook at your response to this, Mr Mallsha

3 concession licence -- 3 C-058?

4 Q. How could you have taken it as that, Mr Maliskgaven 4 A. By the way, let me give you just one importsidi to

5 they're telling you they want to negotiateteae 5 this. They had all the leverage in the wbddause

6 separately and they're inviting you to nedetfar 6 they had our assets --

7 a five-year small mine licence for one conicees 7 Q. I'mgoing to stop you there, Mr Marshall, hesmthat

8 A. Well, | don't know that that's truly what theyeant. 8 is not beginning to be an answer to any ofjugstions

9 All the other concession holders were in lterga 9 and we must get on and I'm not going to ajjow to
10 licence concession holder agreements. 10 digress into matters which are not answensyto
11 Q. Butitis truly what they said, isn't it? 11 questions. So will you please go to C-058.

12 A. Sorry? 12 Now, this is your response to the |dtt@an the
13 Q. It's truly what they said in this letter. 13 RDB, and we pick up in the beginning, firatagraph,
14 A. You mean the sentence you're reading? 14 a point about the addressee. I'm not gaitmpther
15 Q. That's what they're saying. 15 you with that. I'm going to look at your hex
16 A. They're contradicting me; is that what yowanfe 16 paragraph:
17 Q. Yes. Are you saying you don't know what'shateant, 17 "l perhaps should add that, as you mo@HO
18 but it's exactly what they said. 18 Akamanzi 'invitation letter', the term of ivéginal
19 A. Yes, and my point is that everybody is a ffoint 19 '‘Contract' has passed without NRD receiviegagreed
20 going through a negotiation for long-termaession 20 upon 'Long Term Licence' and we would likexpress
21 licence. We had no reason to believe thavere going 21 our appreciation that we can now discuss'that
22 to be treated any differently even though viritten 22 Just pausing there, you knew that there o
23 inartfully here. 23 agreed-upon long-term licence and you knevytbu were
24 Q. You say everybody at this point, but thatmsply not 24 not being invited to discuss a long-termries didn't
25 the case, is it? They're explaining whay'the 25 you?
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14:25 1 A. No. As you said before, this is the plaimguage. We | 14:28 1 A. All documents in Rwanda are delivered agch There's
2 expected to be negotiating for a long-termrloe, 2 really no meaningful mail service. So, foaewple, the
3 similarly to how we had been negotiating ithwi 3 stamp there next to the addressee, | dontithees,
4 Dominique Bidega in 2011. 4 the Rwanda Natural Resources Authority, thesmhthat
5 Q. Sothisis a deliberate, | would suggest, 5 we took it to them, and our copy we were kegpive got
6 misinterpretation of a letter which you hawepied, 6 them to stamp it as evidence that they haelved it.
7 amongst other things, amongst other peoplkbettS 7 THE PRESIDENT: Thank you. | understand.
8 Ambassador; yes? 8 MR HILL: Thank you, Mr President. I'm just segiifil can
9 A. That's the double question. Can | answefitsieone 9 skip the next thing just to try and move tisimsdpng

10 first, please? 10 a bit. If you just give me one moment.
11 Q. Yes, please. 11 A. I'would add, Mr President, two additional adistrative
12 A. What we understood was that we were beiral§in 12 practices in Rwanda is, one, that all docusmexi
13 invited to negotiate commercially reasondtug-term 13 received letters are entered into a logbsokyhen
14 licences. We hadn't had anybody to tallbtuathe 14 they stamp it they also enter it into thegldook, and
15 terms of that licence. From our perspeciieshad 15 every letter that they send out, where threstair
16 fully performed. We had negotiated the ages# once, 16 sends out a letter, for example, they alser¢hat
17 it had been sent to the cabinet, tabledjtdvatin't 17 into a logbook, so it's like the US Army, whéhey
18 gone ahead. Now we were given a second mpjityrto 18 keep a record of every communication, and there's
19 be able to negotiate what the language ofahg-term 19 some dispute about whether it's seven daygeven
20 licence would be -- 20 business days, you have to respond to tiet &n
21 Q. You wanted to give a full -- yes, carry on? 21 both sides.
22 A. What was your second question? 22 THE PRESIDENT: Thank you. That's the practice.
23 Q. Yes, you sent it to -- and | suggested, gsithie 23 A. That's the practice, sir.
24 same suggestion I'm making again now, youtken 24 MR HILL: Yes. Can you now go to C-159. Thisimeeting
25 letter to a number of other recipients ireoit give 25 of the RDB that you attended, and you séeeat
Page 81 Page 83

14:26 1 a false impression that there was someeaggnt of 14:29 1 beginning of the note of the meeting yssaecond
2 a long-term licence, didn't you? 2 sentence:
3 A. Thisis a very small community. Everybodyne 3 "Ms Rusagara informed NRD that it hadnectived
4 everything about what was going on. If thealRdan 4 any comments from the Company on the Mininge&ment
5 Government -- if these people in the RwandaveBment 5 and the due diligence questions that it hadnéited to
6 were jockeying to be able to say: okay, wehdide 6 NRD on 4th April 2013 ... Ms Rusagara noteat th the
7 an agreement, we're now going to breach traeanent 7 absence of comments from NRD, the meetingidogllused
8 by offering you something different than winet 8 to focus on broader issues [relating] to tigee®@ment
9 promised, then everybody needs to know wlattocess 9 and due diligence questions, or addressing
10 is. We were trying to play with all the cafdce-up. 10 clarifications in connection with that Agresmh"
11 That was the only reason. 11 So the RDB went into this meeting wantmg
12 THE PRESIDENT: Could I just intervene to askuasiion 12 negotiate or to discuss the agreement wigarhpad not
13 which has been puzzling me from the outg¢hben we 13 yet commented on, and that was the five-Meanba
14 look at this letter it has, by the MinistrdyNatural 14 agreement; correct?
15 Resources, the Rwanda Development Boardhand 15 A. | don't know what the draft was. | don'taikc
16 American Embassy. How is it that one docurbears 16 Q. And what happened at this meeting is you mieready
17 these three stamps of receipt? 17 to discuss that draft, and | don't want taaythe
18 A. Ordinarily what we do is that it's an admirdsve 18 detail of the minute, but it's clear from thiute
19 practice in Rwanda where you deliver theioaigo the 19 that you raised a number of complaints, anés
20 named recipient, and when you're deliveroges, you 20 agreed that there would be a meeting wittnvma,
21 get a -- you go to their office and they groa 21 which took place subsequently; do you rebak?
22 a stamp on your copy, so that you have adeafo 22 A. Irecall that there was no meeting with Dehla
23 everywhere you delivered it. 23 subsequently, that this was a preliminarytmegédor
24 THE PRESIDENT: So all these documents were el by 24 purposes of negotiating a long-term contratiat was
25 hand in hard copy; is that right? 25 my recollection.
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14:31 1 Q. Well, I'll just interrupt you there -- sgrl don't 14:33 1 Q. Youthen say:
2 mean to interrupt -- following up on you thdte 2 "We had originally understood that thedsior
3 wasn't a preliminary meeting for discussirg th 3 discussion should be presented to you thr®fa. We
4 long-term licence, it's quite clear that fre@DB's 4 now understand that we are to present theflisipics
5 point of view it was a preliminary meeting for 5 toyou ..."
6 discussing the short-term licence that yolewet in 6 And then you attach a list, and this isther
7 a position to discuss; correct? 7 letter that you copy to the US Ambassadorrect?
8 A. |l don't ever recall that there was a convesaif us 8 A. We were in constant communication with theEsbassy,
9 having a discussion about a short-term agreeatall, 9 about everything, particularly at this timedese we
10 S0, that's my recollection. 10 were also working for the Rwanda military.
11 Q. Then we have your letter to Mr Imena. 11 Q. Now, let's just look at some of the itemsg/our list.
12 A. Can I read the rest of this -- 12 If you go on to page 2, the second pageisf th
13 Q. Andyou say -- 13 document.
14 A. Can lread the rest of this? It may remirel m 14 MR BRODSKY: I'm sorry, including the cover emaile
15 Q. Well, no, because | simply need to movelaton't 15 second page of the PDF or the second pate tétter?
16 have a question on it and we are not goirfignith 16 MR HILL: That's right, where you are, that'ssfin
17 your cross-examination if you read evenetett 17 MR BRODSKY: Okay, thank you.
18 A. | wantto give you a more complete answeyoif want 18 MR HILL: So you pick out some issues that yountta
19 a more complete answer. 19 discuss with Mr Imena, starting with A at batom of
20 Q. No, I don't want a more complete answer,rité@move 20 the page:
21 on or we don't finish this cross-examinati@an we go 21 "The continuing harassment of NRD, whitiudes
22 to C-059. This is your letter to Mr Imenaesdyou 22 the de facto closure of NRD's western migimgcessions
23 say: 23 as a result of the lack of security and efattions
24 "In our joint discussions with RDB, it svauggested 24 taken by the Rwanda Natural Resources Atgtibri
25 that we have a meeting directly with you RmRB about 25 Now, that itself is a very unfair chaesigation,
Page 85 Page 87
14:32 1 the business/legal/regulate situatiomfablRD. All 14:35 1 isn't it, because the western concessiens closed
2 at the meeting agreed that if these issuebe&an 2 down for environmental reasons and only opeipeoh the
3 resolved, the negotiation for the long-termaassion 3 basis of your assurance that you could hineattdised
4 would be easier and more straightforward."” 4 soldiers to curb the problems?
5 And just pausing there, again, that is tyasting 5 A. No, the area that was closed, don't forges, the
6 things to try to give the impression that ¢heas some 6 Sebeya River catchment, not all of the western
7 discussion and negotiation for a long-termcession 7 concessions were closed. Just so you're aagre
8 that everyone thought would be more straighiod if 8 an administrative matter, when we send arlite
9 you had a discussion with Mr Imena, whichaswhat 9 this, they have seven days to respond if there
10 took place; correct? 10 anything which is incorrect. Their lack e§ponse
11 A. I don't believe there was any inconsisteretyvien that 11 suggested that they agreed with what isemritiere.
12 and the prior minutes, but you wouldn't et read the 12 Q. Isthat one of the reasons, Mr Marshall, wiycan see
13 prior minutes so I'm not sure what you'renéfg to. 13 so often you put "distorted information"” fre letter
14 Q. Now you then say -- 14 S0 you can somehow rely on it and say agtiast
15 A. (overspeaking) we weren't twisting any larggjave 15 minister that there was something they hadsfionded
16 weren't misrepresenting anything. 16 to within seven days?
17 Q. Now, | would suggest to you this is one wégy large 17 A. That's their administrative practice. Wetavivhat we
18 number of examples where you seek to givantpeession 18 believe to be the truth and they respontieslielieve
19 in your correspondence that there was somee@gnt or 19 to be the truth.
20 negotiation as to a long-term concession wtihan 20 Q. Now let's look at the next page of the leti&gte can
21 wasn't in fact happening; correct? 21 see what you're asking for. You say:
22 A. We were treated as long-term concession rofdem the 22 "[We] would respectfully ask the Ministof Natural
23 beginning, with a mandatory 30-year peridée expected 23 Resources to do the following.
24 that was what was going to be the subject of 24 "1. Explain why NRD alone among the mini
25 a commercially reasonable long-term licergreement. 25 companies is the 'target' of official andftinial
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14:36 1 State action. Is it because RNRA wantetopel NRD | 14:39 1 commercially reasonable long-term liceseeand that
2 investors to give up their investment in thveaRda 2 was the sole reason for their delaying it.
3 mining industry?" 3 Q. And there had been no, as you say, manipn|diiothe
4 So this is a letter that emerges fromtgaine 4 RNRA, had there? The first application by jaua
5 Minister in response to the request to netgotia 5 long-term licence was not until January 2@®| that
6 a five-year licence for Nemba, and do you itarghis 6 was the nine-pager that we looked at ead@rect?
7 is an appropriate request to make of the Néirf's 7 A. No, this is your fanciful narrative and | unstand
8 A. Ithink you're mischaracterising it again. eTiesue 8 that you are trying to thread together liresf
9 that was decided was that we would be raissiges 9 different sentences, but that is not what kiegspening
10 that were impediments to our ongoing abibtyvork in 10 on the ground.
11 Rwanda of any kind, and so these were anryyity to 11 Q. And then you say that NRD had fully perforrneder the
12 discuss issues we wanted to discuss withskénimena 12 agreement, but you had already been tolcitegly by
13 who, until this point, was really unwilling speak to 13 the government that NRD had not fully perfedhunder
14 us. 14 the agreement, hadn't you?
15 Q. The reality is, there hadn't been any -- 15 A. That's not true. We had been given somerteftom
16 A. Infact, | would like to make one last poittitere are 16 Dr Michael, Minister Kamanzi, and later from
17 maximum 10 large concession mining companitdse 17 Minister Evode, but virtually everybody eisdhe
18 whole country. The fact that he did not fiimde to 18 Ministry had confirmed that we had fully gerhed -- in
19 talk to us meant that he was avoiding usthaithe 19 fact, performed better than anybody else.
20 was too busy with other matters. 20 Q. Soall your letters --
21 Q. And far from being the target of any offiaial 21 A. And more than that -- if | may finish, pleasand
22 unofficial state action, all of NRD's probkeare ones 22 more than that we had a parallel line of tiaion
23 it had brought upon itself, for example, leynlg unable 23 with the government through the Rwanda myligand they
24 to curb illegal mining on its large conceasio 24 were telling us that we had fully performed there
25 correct? 25 was a corruption problem that their intesedurity
Page 89 Page 91
14:37 1 A. No. 14:40 1 was working on.
2 Q. Let's look at the next item, paragraph 2. 2 Q. Allthe letters from the people with senior
3 A. Other mining concession holders had much rdiffieulty 3 responsibility and authority were against tiition,
4 with illegal mining than we did. Rutongo wasong the 4 but you're relying, are you, on conversatioith
5 biggest complainers about that. 5 people like Mr Bidega who joined your orgatits® yes?
6 Q. Let's look at the next item: 6 A. I'm--it's an ongoing negotiation. We kneWwatpeople
7 "Grant to NRD the long-term 30-year mining 7 thought. We knew that they were investigating
8 concession provided by Rwandan law and pramiseer 8 corruption. We believed Dr Michael and MieisEvode
9 the 2006 exploration and exploitation Agreetmehich 9 were going to be removed almost immediatédyfact,
10 grant has been repeatedly delayed and matepuby 10 Evode was removed, but six months after féte
11 RNRA. NRD has fully performed under the 28@feement 11 country.
12 and, in accordance with that Agreement, NB® h 12 Q. And this was a wholly distorted position --
13 confirmed that it is satisfied by its exptaa 13 A. No.
14 results in some concessions and, in soms atitan 14 Q. -- that you were presenting to the Ministedt eopying
15 a concession, wishes to continue explordtion. 15 to the US Ambassador so that he himself --
16 Now, let's take this in stages. There'80-year 16 A. The US Ambassador --
17 licence promised under the 2006 contratheiee, that 17 Q. Just let me finish -- so that he himself widudve
18 was a distortion of the contract; correct? 18 a false impression of what was going on; ithéir,
19 A. No, at all times we were the statutorily defi 19 isn't it?
20 long-term large-scale mining concession hipldhich is 20 A. No. He has his own sources of informatianishfully
21 a defined term under Rwanda statute, and ther 21 part of the community, everybody in the USt&ssy is
22 specifies as the long-term holder it is fonandatory 22 fully part of the community. We played witlh of the
23 30 years, there's no lesser period. AnéRtienda 23 cards facing up. They knew what was goodtwias bad,
24 Government always was making the argumentveved like 24 what was happening day-by-day, and they awnalyways
25 to be sure of what the terms of the so-called 25 provided a representative from the US Embtzsgy with
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14:41 1 us to those meetings. That's very unusdety rarely 14:44 1 be run and what kinds of recommendatianswauld
2 does an US Embassy official go with a priwdieen to 2 propose or we thought would be appropriaté then he
3 a business meeting, but they came with usrdcaed 3 had a shift into military procurement. Johagiibare
4 dozens of times because they could see haair this 4 came with us as his representative to meattivit
5 was. 5 armaments companies in Czech and Slovakia.
6 Q. They were being told by you, inaccurately -- 6 Q. Thatwas all a very long answer to a questimut what
7 A. (Overspeaking). 7 he found in relation to the way you ran thepany.
8 Q. --they were being told by you inaccuratelywhmfair 8 Can you please try to keep yourself to thevarsto my
9 things were; correct? 9 questions or we will not finish this cross-emaation.
10 A. Ithink you're overjudging my capabilitieShey are 10 Next question, please go to paragrapdf 15
11 very adept people, they understand the Rwemaanunity, 11 Mr Kagubare's witness statement. He sayswiat he
12 they knew what they were doing, they knew ey were 12 found is although -- as he arrived at the@r2013:
13 talking to, and that yes, we were being égatuch 13 "Although the company was entirely depenadn
14 less fairly than anybody else. 14 artisanal mining, it did not manage its st
15 Q. Now, we've arrived in the story at the sedwaliof 15 contractors in an effective way. Ms Mruskovia had
16 2013. Mr Kagubare joined NRD in the secoaid &f 16 a habit of firing people at will. It was nagicommon
17 2013, didn't he; yes? Remember him? 17 for her to walk up to an employee or minet fire them
18 A. He started, | want to say, November, butasw he 18 for allegedly stealing, or because she thoilngly were
19 was a consultant, not an employee, and &igale was 19 lazy. Ms Mruskovicova also seemed to regaganents
20 for the Directorate of Military Intelligencand he was 20 due to the artisanal miners as discretioraher than
21 sort of our go-between with General Jack &lixiz 21 obligatory, and would sometimes decide they should
22 prepare memoranda for him on topics that were 22 not be paid as agreed (after every salahaigithere
23 interesting. 23 were more urgent issues to sort out. Ansxcu
24 Q. Let's look at what he says, following higvaair 24 | disapproved and got to learn was the cafige
25 Paragraph 9 of his witness statement. Sxplains 25 company's many legal problems with its empésyand
Page 93 Page 95
14:43 1 his witness statement, he's a mechamdatizil 14:45 1 contractors and it was involved in a laxgmber of
2 engineer by profession. And he says at papg®: 2 court cases concerning claims for unpaid palar
3 "| started work in the second half of 2@H8l very 3 wrongful dismissal or failing to pay the aatisi
4 quickly discovered that the company was notgrin in 4 miners for their minerals. | remember at least court
5 a professional manner, but rather that Mr Keltsand 5 case that was brought by a group of minershetabnot
6 Ms Mruskovicova were effectively running NRB a 6 been paid -- although a settlement was evignagreed
7 a 'briefcase’ company. For example, althdhgh 7 and a payment programme implemented, NRD atidamply
8 company had an office in Kigali, its own staffre 2 8 with the payment programme and the miners wepaid.
9 women whose job was to prepare accounts tid be 9 So far as | can [tell], NRD lost almost alltioé cases
10 presented to the ... RRA in the event tr@eRRA asked 10 brought against it but still refused to dagirt former
11 for the company's records. The busined$ itse 11 employees and the miners the amounts that duer to
12 mostly run out of Mr Marshall's and Ms Mrugkova's 12 them."
13 apartment and Mr Marshall and Ms Mruskovicraraly 13 And that fairly sums up the position: NRIOl not
14 visited the Kigali office.” 14 manage its staff and miners in a professioag| did
15 That's fair, isn't it? 15 it?
16 A. No, it's completely outrageous, we were rmgrthe 16 A. That's a wholly fabricated statement, conayatintrue.
17 business from the office, we were at thecefévery 17 All companies are dependent on giving sugpaytoups
18 day, our staff were there every day. | damitw about 18 of artisanal miners. That's the fact in RezanWe
19 John's professional background, if | may ackito 19 managed them in an effective way, | wouldwseywvere
20 that. | know that he was a construction iRk the 20 better at managing them than most compdrdesy't
21 UK for a number of years, and ran a taxiil tiletcame 21 have a clear parameter for that, but | knonstaff
22 back for better opportunities in Rwanda. wées working 22 were always paid and always paid in full.
23 for the Directorate of Military Intelligencee was our 23 To the extent that there may have begtegal
24 liaison with General Jack Nziza who wantery wencrete 24 problems with any miners, the only ones ithabw
25 information about the mining industry and Hbshould 25 about were from the Starck period, and Itdarén know
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14:47 1 that they know that these people had twedompany. 14:49 1 Q. We know it's accurate, Mr Marshall, beeatisoincides
2 We could never find out any information abetib they 2 with the documents you have produced, whicivghe
3 were or what they sued for. As far as | kne,never 3 company -- which are the company's documehishvshow
4 had a lawsuit for unlawful dismissal, excepthose 4 an absence of investment in the period of NRD
5 cases where there was a perfunctory lawswtewve had 5 A. That's not true.
6 fired someone for theft or embezzlement, Akee, for 6 Q. -- and we've been through that material.
7 example, he may have brought a claim. Aagdrknow, 7 A. That's not true. You bifurcated the procegsljryou
8 those would have been dismissed, althougbdhes are 8 did not want that information until the secquzuit.
9 very reluctant not to give some kind of dansageen as 9 With regard to this specifically, "I beled this
10 nominal damages (overspeaking) -- 10 involved industrialising mining”, he knowslixtbat
11 Q. Mr Marshall, we know there were lots of camases -- 11 industrialising mining in Rwanda is interpetto mean
12 A. -- unfair dismissal claim. 12 giving more and more assistance and suppartisan
13 Q. Mr Marshall, we know there are lots of caages and 13 miners and their mining activities; it's ttreate
14 judgments, including judgment for unfair dissal -- 14 massive open-pit mining operations, and it's
15 A. No, it's a gross misrepresentation. Nonib'strue. 15 a misrepresentation to say that we were hizppy
16 The bailiff came to us with a list of so-eall 16 continue buying minerals from artisan minefhat's
17 employees from maybe the west, we don't kmbere, we 17 what every mining company does. Everybod;-there
18 couldn't -- we never get -- wait a secone. wéuld 18 are no full-time miners. There are full-tisgport
19 never give us a judgment, he would never gé/a court 19 staff, but there are no full-time miners.eBbody
20 document. We don't know who they were. 20 buys from the miners and sells that prododticthe
21 Q. The more accurate position is that the ba#ifne and 21 comptoirs or traders.
22 he had judgments that he was enforcing? 22 Q. Now let's look at page 18 of his statemeslidg with
23 A. If he did, he wasn't showing them. That'spuint. 23 Rutsiro.
24 Q. We'll come back to that. Can we go back to 24 A. Well, you go through a sentence -- excusejuséfo
25 paragraph 167 25 make an observation --
Page 97 Page 99

14:48 1 A. All of this is fraudulent and | would agtu to address 14:50 1 Q. No, I'm not allowing you to make an obagon,

2 these issues to Ms Mruskovicova. 2 Mr Marshall, you have answered my questiolease go

3 Q. Back to paragraph 16: 3 to paragraph 18 --

4 "Although | had been hired on the undeditzg that 4 A. Can linterject a comment, please? You reparagraph

5 | would assist NRD in its production strateged 5 and you say "That's all true, isn't it", amd ylon't

6 security, which | believed involved industisalg its 6 let me respond to it item by item, and thadsvery

7 operations, none of the sort happened as Msi\a4 and 7 fair.

8 Ms Mruskovicova were not willing to invest ampney in 8 Q. I've given you a long opportunity -- very many

9 the company. It quickly became apparent talraeNRD 9 opportunities for long answers, Mr Marshatiekd to
10 was happy to continue buying minerals frotisanal 10 move on.
11 miners and reselling those minerals for &tmather 11 A. You can't -- you're reading six or eight sexes and
12 than investing in and developing the comany’ 12 you don't give me an opportunity to answehesd those
13 operations. During the time that | workedtfe 13 allegations.
14 company, it made very little capital investielt did 14 Q. Let'slook at paragraph 18, Mr Marshall. ddals there
15 not make any investment into industrialisteg 15 with the Rutsiro plant and what he says éntfiddle of
16 operations". 16 the paragraph is:
17 And that is accurate, isn't it? 17 "That plant at Rutsiro was not operatiamal | was
18 A. No, itis not. He was a full-time employdetee 18 told by employees that had worked for NRD mitevas
19 Directorate of Military Intelligence, he wgising us 19 owned by HC Starck, that the plant had nexeked and
20 assistance on security matters. It was septed to 20 could not process any minerals because iséeetal
21 me by a mutual friend that he could help bsede 21 missing parts."
22 carried the weight of the Directorate of kity 22 He's dealing here with 2013 now, andiglst to
23 Intelligence to be able to stop some of tr@ssment 23 say, isn't it, that that plant was not openal?
24 we were getting by small communities and bmafia 24 A. The plant was absolutely operational. Ifaraical
25 groups. All of this is creative writing, tzest. 25 statement, it's so bluntly untrue. Not ombre we
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1451 1 operating it -- we were certainly opemiironce 14:54 1 your witness statement.
2 a month, but sometimes more often if we hadapr load 2 A. Okay.
3 of material to put through it. It was alwaysilable 3 Q. Paragraph 38. So why did you tell the Tribyoa
4 for artisan miners to use some part of it the 4 don't remember receiving this message wreong you
5 washing tables. Again, you're misrepresentihgt 5 actually deal with? So it's the first sentenc
6 a processing plant is: it's a group of prdogss 6 A. Yes, okay. | had misremembered.
7 equipment organised so that it can be mosiesit and 7 Q. Sofirst sentence.
8 minimising labour. That's not the biggestyem in 8 A. "...we received a letter inviting us ..."
9 Rwanda. It is the only plant in Rwanda & thme. 9 Yes, fair enough.
10 Q. Now let's go back to the licence story ndw.Imena, 10 Q. Well it says -- what you say in fact is:
11 now a State Minister of Mining, invited yaua meeting 11 " ... inviting us to discuss the termshaf long
12 in October 2013; do you recall that? 12 term concession agreement ..."
13 A. Yes. 13 But of course, if FTI can pull that lettack up,
14 Q. Can we go to the invitation, which is at @-06le 14 this is your witness statement, you can éxpéathe
15 says: 15 Tribunal where in this letter there is anitation to
16 "l am pleased to invite you to a disaussneeting 16 discuss a long-term concession agreement.
17 between your Company and the Ministry of Katu 17 A. Well, it says:
18 Resources to be held in the Ministry's meatiom on 18 "During this meeting we will discuss seéssues
19 Tuesday October 29, 2013, at 9.00 am. 19 related to mining activities of your compamgiuding:
20 "During this meeting we will discuss sedéssues 20 "Mining licences..."
21 related to mining activities of your compamgiuding: 21 Q. Well, that's not an invitation to discussiolong-term
22 "Mining licences; 22 concession agreement, is it?
23 "Environment, safety and security consénrNRD's 23 A. That's your distinction.
24 western mining perimeters; 24 Q. Especially as you know --
25 "and complaints against NRD raised byri2is' 25 A. (overspeaking).
Page 101 Page 103
1453 1 authorities." 14:55 1 Q. Especially as you know that RDB had omtéd you to
2 So he wasn't avoiding you, was he; heimatng 2 discuss at this point a five-year concessgpaeament
3 you to a meeting, correct? 3 for Nemba. It's a misreading of a lettertig®
4 A. ldon't remember receiving this message. s w 4 A. No. | was leading the mining association asions
5 avoiding us. The sole purpose of the meatiag the 5 with the OECD. He had one concern. We betieve were
6 OECD delegation that was coming to Kigali,dui say, 6 going to be included -- as all the other |tegn
7 within a matter of four or five days. He wesy 7 mining concession holders were in negotiatiom@s
8 worried about -- and this was to deal withtdgging 8 expected that we were going to be broughtthrdbsame
9 process and whether it was causing undue imattme 9 kind of process. As far as | know, I'm 100%eshat
10 DRC, and whether there was a knock-on eiffieRivanda. 10 the majority of the discussion was about wiast going
11 The OECD meeting had never been heldhiarida 11 to be said, what our presentation was. W tiieough
12 before. They were very worried about whag g@ing to 12 the presentation with him, to the OECD megtinwas
13 be said, and whether we, as the mining astfmti were 13 very controversial at the time. He wishedlgg, he
14 going to be able to sufficiently articuldtatithere 14 needed us very badly. We were arguing tiestagging
15 were challenges to the tagging process whérke not 15 system created a de facto embargo and hedeed
16 being addressed. That was the sole topfeeof 16 an explanation of what a de facto embargo arasso
17 meeting. If he sent this, | don't remembat,100% we 17 that was the subject of this meeting.
18 didn't discuss any of these issues becausacha much 18 Whether you can parse his sentence tmsayg
19 more important thing to worry about. 19 licences means it's not a long-term concassio
20 Q. None of this is true, and we're about torgblaok at 20 agreement, | disagree with that.
21 what was discussed at the meeting, butsket's-- 21 Q. Now, you just gave another answer aboutubgest of
22 before we get there, let's start by seeingf wbu say 22 the OECD meeting and tagging, and that'ssalswething
23 in your witness statement about this let¥ou say -- 23 you said a little earlier in your evidendewa answers
24 you've just given evidence that you don'teeer 24 ago where you said:
25 receiving this message, but you in fact dégl it in 25 "They were very worried about what waisigdo be
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14:57 1 said, whether we the mining associatiorewgeing to be | 14:59 1 A. No, never happened. That was never digclis this
2 able to sufficiently articulate that there ser 2 meeting. This meeting was almost exclusiviathe
3 challenges to the tagging process which wetrdeing 3 OECD meeting coming up within a few days, #rhave
4 addressed. That was the sole topic of theingee 4 been a week, | don't recall. He did givessieances
5 That's what you just told the Tribunal. 5 as a way to assure us: look, please, we knatwbu
6 But even on the basis of your witnesestant, if 6 are helping us out here, be patient, evergtlsn
7 we look at paragraph 38, you are dealing with 7 working out.
8 a different topic of the meeting becauselisut 8 Q. Canyou go to bundle R-112.
9 licences, on this version of events, and natjons 9 A. Part of the reason for that by the way is thag
10 for a long-term licence. 10 nobody else to articulate a position forRweanda
11 MR COWLEY: Mr Hill, if I might be permitted, ldte to 11 Government on the tagging process.
12 interrupt you, but yesterday you were renthalgout 12 Q. Thisis R-112, this is a minute of the meagtand if
13 talking quickly. You talked so quickly thahe 13 you look at the second page, you can seasipprepared
14 | didn't catch much of what you said. Thatisas 14 by Mr -- yes, we have both pages open. Wesea this
15 important as me just reminding you, agairgemyou talk 15 minute was prepared by the third gentlemathefist,
16 so quickly it's very hard to follow a wholeegtion 16 Mr Peter Martin Niyigena, who was an advisathe
17 like that. 17 Minister, so its meeting minute. Of the éhpwints
18 MR HILL: Thank you, Mr Cowley. 18 that | just suggested to you, we can see théhe
19 So, Mr Marshall, to ask this questionimaghe 19 minute, we see at the bottom of the pagengdirst
20 answer you gave to the Tribunal a momenihgat this 20 recited the same points as were in the itmita
21 meeting and its topic, you said: 21 letter, it says:
22 "They were very worried about what wamga®o be 22 "[Honourable] Imena continued his remdaks
23 said and whether we as the mining associat&a going 23 acknowledging the efforts done by NRD Ltd, eg
24 to be able to sufficiently articulate thatrdawere 24 construction of the plant; however he addethat NRD
25 challenges to the tagging process, which weréeing 25 licence was expired and not yet renewetk riow time
Page 105 Page 107
14:58 1 addressed. That was the sole topic ahtieting." 15:.01 1 to get new one."
2 But when we go to paragraph 38 of youness 2 So you were told, weren't you, that yoedwssl to
3 statement you describe a completely diffetapit of 3 apply for a new licence, yes?
4 the meeting. 4 A. | believe that this is a fraudulent documeBame of
5 A. Well, with regard to the topic of the licenctss was 5 the information in this document | believérige, but
6 said: the meeting was almost entirely abcerQECD 6 not at this meeting.
7 delegation. 7 Q. He also said --
8 Q. Canwegoto-- 8 A. Minister Evode never told us it's now timegtet a new
9 A. Itwas enough for us because it was very teags he 9 one, except in the context of: we can tell @i the
10 needed our help, he reassured us that thedga of 10 negotiations will shortly begin with the RDB.was
11 the agreement would be continuing shortly, th 11 not his staff; it was the RDB that was negjotg these
12 discussion of the language of the agreemeuldibe 12 things.
13 continuing shortly. 13 Q. Next paragraph of the minute, there's a @tiout
14 Q. What in fact was said at this meeting wasrabrer of 14 production:
15 things: first, he told you you had been ofiega 15 “[NRD's] production considerably decrebak along
16 without a licence since October 2012; co®rect 16 this year. For this reason, NRD effort sHdatus to
17 A. No. He never said that. 17 only two mine sites; Rutsiro, where the plzag been
18 Q. Secondly, he told you that that could noticoe, and 18 installed, and Nemba, however the first nsite will
19 you needed to make a compliant application fo 19 be remapped to exclude the protected arehsasu
20 a licence? 20 rivers and forests."
21 A. Not at this meeting, he never said anythikey that. 21 So it's right, isn't it, as | said, thati were
22 Q. Thirdly, he told you that he considered MBD did not 22 told to focus on two areas because of yoquaaty;
23 have the capacity for five sites and shooddi$ on 23 yes?
24 two, Nemba and Rutsiro, with redrawn mappingxclude 24 A, It certainly didn't come up in this meetiagd | don't
25 protected areas; yes? 25 know that this came up in any meeting, asudated by
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15.02 1 Minister Evode. There are some elemerteie, but 15:05 1 " ... we met Minister Evode and agaked when we

2 they're from a later meeting after the OEC2ting. 2 would be issued the long term licence agreeniga
3 I can only think that maybe Mr Peter Martirt bis 3 assured us that negotiations on the languébe o
4 dates confused and what was discussed confi&ddre 4 agreement would be continuing shortly at tB8R
5 these proceedings | had never seen theseasinut 5 offices."
6 Q. Well, we can see -- 6 Just pausing there, that evidence is urate,
7 A. Ordinarily -- ordinarily you circulate them bmth 7 isn't it, because we can see from the mimatehte in
8 sides, and he did not circulate this to us. 8 fact told you it was time to get a new liceaod that
9 Q. Well, we can see that what was discussecsgaly 9 you should focus on two concessions; yes?

10 the agenda in the invitation letter that &d ent to 10 A. You're sticking to a false narrative. Thegaage in

11 you shortly before the meeting; correct? 11 this paragraph talks about what was goirfigppen with

12 A. ldon't know if it's precisely, but it covessme of 12 the long-term licence. The purpose of thekir 30th

13 the topics that are in the agenda, but thexg wot 13 meeting was only OECD. He may have made aartinRod,
14 discussed at that OECD meeting, at that psecto the 14 please be patient, you know, this is goingiterork

15 OECD meeting, sorry. 15 out. The minutes that you have from the Bet@0th

16 Q. Then if we look at the paragraphs that follwe can 16 meeting never happened, not on October 8ath| think

17 see that you and Ms Mruskovicova explairstiees that 17 they are mischaracterisations of a later inget

18 are being taken to try and gain control afryo 18 Q. Now, we agree, | think, that there was omnig o

19 concessions with guards; yes? 19 follow-up meeting and the reason that thexs @nly one
20 A. Yes, as | say, there are elements of truthigobut 20 follow-up meeting was that at that meeting y@&re

21 this is not how it was discussed and it veaamly 21 insistent that NRD should try and hold outsfibfive

22 not at this meeting. 22 concessions for future licences?

23 Q. And it was envisaged at this meeting thaktiuld be 23 A. That never came up in any meeting I've eaer INobody

24 a series of follow-up meetings, althougheict only 24 ever said: Rod, we want you to take two act&f five
25 one follow-up meeting took place; do you Hebat? 25 or four instead of five or one instead oéfiNobody
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15:04 1 A. Irecall a meeting where it was discugbede would be 15:06 1 ever did that.

2 follow-up meetings, and in fact, it is trudyoone 2 Q. Well, they did.

3 follow-up meeting occurred. 3 A. Dr Michael's letter from 2012 says that he tred

4 Q. And nowhere in this meeting -- 4 conversation with me in his report to the Mdier.

5 A. lrecollect. 5 That conversation never happened.

6 Q. --isthere a discussion of OECD and tagssarzh 6 Q. Well, it was confirmed --

7 which you suggested to the Tribunal a momegatveas the 7 A. (Overspeaking) deferred.

8 sole topic of this meeting? 8 Q. That conversation was confirmed --

9 A. I'mtalking about the meeting on October 3dttseems 9 A. Itwas not confirmed.

10 to be a hodgepodge of a number of meetings. 10 Q. -- (overspeaking) in time going backwards Ni&rshall,
11 The October 30th meeting, we were compleehsumed 11 but that conversation --

12 with the OECD delegation coming to Kigali amdat the 12 A. Itwas not confirmed.

13 message was on the Rwanda side, and us resnihg 13 Q. Listen to the question --
14 association, how we would be representingetligsues. 14 A. He said "l prefer(?) it", as you read in rattér.
15 Q. You say that, but that's not even -- 15 It's not the same thing.
16 A. (overspeaking) -- I'm sorry. 16 Q. That conversation was confirmed and thatipason the
17 Q. You say that, Mr Marshall, but that's notreve 17 part of the government was confirmed by
18 consistent with your witness statement. slga' back 18 Minister Kamanzi's letter in January 2013 tha looked
19 to paragraph 38. Nothing to do with OECD tawy$ and 19 at, and it's being confirmed again at thigting by
20 S0 on, not even mentioned in paragraph 3Byo# do 20 Mr Imena; correct?
21 is make a suggestion, an inaccurate one -- 21 A. No. No. As you'll recall, Minister Kamarsletter
22 A. We're addressing here the long-term licesseds. We 22 says: | understand from Dr Michael you wdfered two
23 had other meetings, we had other discussighshim 23 of the five or you would take nothing, is theeat,
24 which are not referred to in the witnessestant. 24 and therefore since you're not willing toetéiko of
25 Q. You say on October 30th, that's the same date 25 the five, then you take nothing. And thatere

Page 110 Page 112
31 (Pages 109 to 112)
Anne-Marie Stallard As amended

for Trevor McGowan by the Parties



Day 3 -- Hearing on Jurisdiction and the Merits

Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

ID$Iase No. ARB/18/21

15:07 1 happened. That conversation with Dr Mithihe 15:10 1 hadn't applied for any new licences, rad?y
2 precursor conversation never happened. hewgesr 2 A. We fully applied for long-term mining licencaader the
3 offered two. | was never offered five. | weever 3 old law. | see that he is making a represientéhat
4 offered any of them. | was offered a longrter 4 under the new law that those contracts amnedevoid.
5 concession licence. 5 That was not our interpretation. As far asweee
6 You can include lots of things in a comeredty 6 concerned, our contract was fully executaie had
7 reasonable long term concession licence hatistnot 7 performed. We were waiting for Rwanda to @erf.
8 what this process was. 8 Q. Now, can we go to paragraph 39 of your witness
9 Q. Now, despite Mr Imena telling you again indber 2013 9 statement, and keeping that -- FTI, if youlddweep
10 that your licence had expired and you netuled 10 the previous letter on the screen as wellescan see
11 applying for new licences -- 11 both at the same time. You say in paragé&ph
12 A. No, 100% he did not say that in that meeting. 12 "On April 2, 2014, Minister Evode invit&tRD to
13 Q. --you didn'tin fact do so for nearly a yehat's 13 negotiate the terms of the long term contract
14 correct, isn't it? 14 Where do you say in this letter Minidfsode is
15 A. No, that never happened. That conversageem 15 inviting you to negotiate the terms of a ldagn
16 happened in that meeting. 16 contract?
17 Q. Now, I'm going to move to 2014 and you'rerayaren't 17 A. "In this regard, the Minister of Natural Reszes would
18 you, that between February and May 2014ptbeious 18 like to call your company ... to renegotiadgv mining
19 2008 Mining Law was repealed and a new 20yl Law 19 agreements..."
20 came into effect; correct? 20 Q. He's not saying anything about a long-termireat, is
21 A. TI'll take your word for it. 21 he?
22 Q. Don't worry, this isn't a memory test in trestpect. 22 A. Well, do you mean does it say the words "{targn
23 By 2014, you accept, don't you, that ¢iolm't have 23 contract"? No, it does not say the wordagdierm
24 any existing licence because your last exiags 24 contract".
25 expired in October 20127 25 Q. And you didn't apply --
Page 113 Page 115
15:08 1 A. No, we were treated for all purposes wfdas long-term | 15:11 1 A. (Overspeaking) before that under our exgstontract,
2 concession holder as all other long-term cssioa 2 we were still treated, for all legal purpoass
3 holders were being treated. We were de facgpterm 3 a long-term large-scale mining concessiondradg
4 concession holders. We were waiting for perfmce by 4 defined by the law.
5 the Rwanda Government. 5 Q. And you did not apply for new licences in i@sge to
6 At this time, | should add, Minister Evadiecided 6 that letter, did you, and had to be chaseétligust
7 that Ben Benzinge was the owner, so he stopped 7 before making a new application in Septembénati
8 tagging. We couldn't understand it. We vetmet down 8 year; correct?
9 and we were the only people that that proappbed 9 A. We certainly were never asked for a new appbo.
10 to. Nobody else was ever -- 10 I don't think this letter is a request foreav
11 Q. Again, Mr Marshall, I'm going to stop youchase that 11 application.
12 is not remotely connected to an answer taquegtion. 12 Q. Now, I'm going to come back to that point, lfirst
13 We are going to come onto the tagging quastiso you 13 want to deal again with Mr Benzinge, becduysthis
14 will get your opportunity. Please focus op m 14 stage we're in the middle of the --
15 questions. 15 A. The negotiations would be chaired by the Rigan
16 Now let's go to C-063. This is a leftem 16 Development Board for renegotiation of thaing
17 Mr Imena written to you in April 2014 invitinyou to 17 licences -- mining agreements.
18 negotiate new mining agreements under thelaswDo 18 Q. I'm going to come back to that point in a ream First
19 you see he says in the second paragraph: 19 | want to go to Mr Benzinge, because we'sg imo
20 "In this regard, the Ministry of NatuRé&sources 20 mid-August -- sorry, the middle of 2014. Ngwu will
21 would like to call your company (NRD ... Liendl), as 21 recall, we were looking at documents relating
22 a former holder of mining licences over thewe 22 Mr Benzinge's attempts to have the RDB chémge
23 mentioned concessions, to renegotiate nemagin 23 registered information in August 2012, ansvasagreed,
24 agreements, under the terms of the new régyusd’ 24 he subsequently commenced an arbitratioat Th
25 So we're now in April 2014, and by thage you 25 arbitration came up for hearing in April 20&8rrect?
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15:113 1  A. Yes. 15:15 1 | had been told, said: no, there will besbitration.

2 Q. Andifyou go to C-144, there's a letter Heven you 2 Fine, then we went back and objected as t@ wha

3 to the Arbitration Centre in Kigali, addressedhe 3 constituted -- who the arbitrators should be.

4 chairman of the Arbitration Centre, in whiahuysought 4 Q. Now, if we go to the award itself, we have tha

5 to object to the arbitration hearing by tleigdr 5 R-013.

6 which you sent only the day before the headngect? 6 A. So, justto be clear, we objected to Nelly,were

7 A. That was the process. 7 informed that we should not attend, and theltyN

8 Q. You had been on notice of the hearing for stime 8 issued this order after listening to Mr Begeiralone.

9 before -- 9 Q. Let's go tothe award, R-013. Now, startinghe

10 A. Our lawyer, Alloys Mutabingwa was giving ustruction 10 second page of the award, you see ther¢hehat

11 on what this letter should say. As far earl recall 11 excuse me one moment.

12 it, he actually drafted this letter and itsveabmitted 12 A. Ordinarily the arbitration authority wouldspend the
13 timely. 13 arbitration until a determination could bedmabout
14 Q. You had been on notice of the hearing foresbme 14 whether our objection to the suitability aflly was

15 before that, hadn't you? 15 appropriate or not. They did not do that] trat's

16 A. Yes. 16 the reason that the arbitration went ahe#utbwi us.
17 Q. And having sent this letter to the chairmiihe 17 Q. You can see what the arbitrator found, widhat the
18 Avrbitration Centre, you didn't then attenel th 18 arbitrator -- just pausing there, this suggeghat

19 arbitration hearing, did you? 19 you went through the right procedure to gotif

20 A. That was the process. You submitted an tbjethe 20 the chairman of your objection and then diglmpear,
21 day before the hearing, under their law,yamddo not 21 and that's your justification, that wasnthething you
22 appear. 22 pursued on appeal, as part of your groundppéal to
23 Q. You also -- NRD had been aware of the atotratself 23 either of the appellate courts, is it?

24 from an early stage, hadn't you, and you had 24 A. |think we did, but | -- | don't remember cogtely.
25 participated in court proceedings relatinghe 25 It's not something --

Page 117 Page 119
15:14 1 constitution of the panel; correct? 15:17 1 Q. We have the judgments on both appellatgsm the

2 A I'm sorry, where are you reading from? 2 bundle and that point was never suggesteding b

3 Q. I'm not reading from anything, I'm asking duy 3 a point.

4 remember? 4 A. | would be very surprised.

5 A. I'msorry, you'll have to ask me again. 5 Q. Soif you had made the correct ground of aigjedo

6 Q. I'l putitagain. NRD had been aware of the 6 the arbitrator and it had not been consideteh

7 arbitration from the outset; correct, andad h 7 that's obviously a point that would have been

8 participated in court proceedings relatingh 8 an available point of appeal, but it's one gioin't

9 constitution of a Tribunal? 9 take; correct?
10 A. Yes. Both. We had objected on numerousrgiebecause 10 A. No, that's hypothetical. | don't know abibut
11 it was without merit and we went to courb&oable to 11 Q. Let'slook at what actually happened. Wesesnfrom
12 argue that it was without merit, and no bfsis 12 the arbitration award:
13 an arbitration. 13 "The arbitrator summoned both partiesthoeit
14 Q. Justto be clear, you didn't object to tleaidf there 14 defendant neither appeared before the countatified
15 being an arbitration. The dispute, we canfisen the 15 the court [by which that is meant the arbitijeof the
16 description of it, was as to the constitutwbthe 16 legal reason for his absence before the rathin
17 panel, in particular, NRD's -- 17 tribunal."
18 A. No-- 18 So you didn't notify the arbitrator héfrsdid
19 Q. Sorry, just let me finish the question and gan tell 19 you, of your objection?
20 me if you think I'm wrong. 20 A. That would have been our lawyer. | cardipi't know
21 NRD's position was that there shoulchpeet 21 who was notified, what the appropriate preées
22 arbitrators, Mr Benzinge's position was thate 22 Q. Then what happens in this award, and we dead to go
23 should be one. 23 to the detail of it, is that in substancestfihe
24 A. Two separate issues. First, we objectediiene 24 award found in favour of NRD and against MnBinge in
25 should be any arbitration. Secondly, thetcas 25 an application for summary judgment, effesdtiy
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15:18 1 summary relief. Then it went on to coesithe 15:21 1 illegal. So for me that was the reasorosk it to
2 substantive claims, and it found in favour of 2 the registry to say: how do we interpret thisat does
3 Mr Benzinge and against NRD; fair summaryd@syou 3 it mean? We also took it to the Ministry oftice and
4 just not know? 4 got the same instruction.
5 A. The determinations in favour of Ben Benzinggewery 5 Q. We're going to come back to that evidencevgagiven
6 limited and did not affect the ownership @ tompany, 6 but first let's look at the decision of then@oercial
7 which was the most significant issue. 7 High Court, R-014, this is dismissing NRD'peal
8 Q. Now, the upshot was that NRD had an awardhagtiiem 8 against the arbitration award, and I'm gompitk it
9 in an arbitration which you had been notifiédbut 9 up at paragraph 16 on the sixth page of teardent.
10 chose not to participate in; correct? 10 And what the court finds is that:
11 A. No, which we timely gave notice of objecttonand as 11 "Later on, the Arbitrator once again thgl the
12 you can tell, I'm not a litigator, but ouwigers 12 court bailiff notified the party of the heagidate but
13 provided the necessary objection in accoelariih 13 NRD did not appear before the court: thjzrsved by
14 Rwanda law. We believed that they had pesdadrtheir 14 hearing setting orders ... the declaratioadenby the
15 services properly. We had no reason to kotberwise. 15 representative of NRD according to whichdbmpany was
16 Q. And it's right, isn'tit, that the effecttbe award 16 not notified of the hearing date shall notbesidered
17 was that the transfers of a shareholdingR® KEmbH and 17 as true ..."
18 HC Starck were ruled null and void; correttose 18 So just pausing there, one of the groofidppeal
19 transfers. 19 that you in fact advanced was that you héd@h
20 A. The wording is something to that effect, @lthh it is 20 notified of the hearing date, even though lyave
21 not clear what is meant by it -- 21 accepted today that you were and the calmtlyifound
22 Q. Well -- sorry, you finish. 22 that you were?
23 A. Yes. We took this judgment to Mr SanganthatRDB who 23 A. lwasn'tinvolved in this preparation or is h
24 is their in-house legal counsel specifictilythe 24 presentation at the court, so | was not aofitigs --
25 commercial registry. He prepared an anafgsiss 25 Q. Then at paragraph 17:
Page 121 Page 123
15:20 1 about what the effect of the decision \aas, those 15:22 1 "Referring to the aforementioned exations, the
2 determinations did not change the shareholafiige 2 courts finds that it cannot base on article. 4Gn
3 company. They did, for reasons which areclezr, 3 arbitration and conciliation in commercial teet to
4 appoint Ben Benzinge as managing directon Benzinge 4 annul the decision taken by the arbitratoabse NRD
5 had a fundamental problem with understandiag t 5 was notified of her appointment in accordanith the
6 there's a difference between being managnegtdr and 6 law in force, and the company did not stayt an
7 being owner. So what the registry instructedo 7 procedures opposing her appointment as proyaten
8 do -- and | think it's one of the exhibitshs 8 the aforementioned law."
9 process -- was to have a shareholder meetiiogebthe 9 Now, it's also right to say, isn't it, titae
10 judgment was to come in effect, and thattwasmove 10 allegation of bias against the arbitratot yloas have
11 Ben Benzinge as managing director even bémemme 11 made in these proceedings is not one ofriiuings on
12 managing director under the order. 12 which you appealed this arbitration award?
13 Q. Now -- 13 A. I'was not handling this. | don't know whasasaid in
14 A. So, therefore, it was all -- it had actualty effect 14 those pleadings. | can read them and respgod
15 on the company. 15 want to take the time.
16 Q. The effect of the judgment, the arbitratioraad, was 16 Q. No.
17 that the shareholding reverted back to thaatks and 17 A. Butldon'trecall any of this, so ...
18 Benzinge and the position of managing direeteerted 18 Q. Yes, and in May 2014, the Rwandan Supremet @so
19 back to Mr Benzinge. That was the consequehthe 19 upheld the arbitration award and it's righgay --
20 arbitration award, wasn't it? 20 say if you just don't recall, but I'm goilmgsuggest
21 A. That's not the way the commercial registtgripreted 21 it's right to say that no allegation of kaaminst the
22 it. 22 arbitrator was advanced in front of that teither?
23 Q. And can you go to bundle R-014. 23 A. That may well be. The court decided thatpdurally
24 A. He makes very odd sort of undiplomatic comimnéke: 24 it had been handled properly and so we hédetovith
25 | don't know what these people are doing ketthis is 25 the judgment. It was on the procedural gisuhat
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15:24 1 apparently appeal had been made and tineagtirmed 15:26 1 We were instructed by our then counsetieashould
2 that judgment, that ruling by the arbitratcmurt. 2 not attend that meeting, which we did notratt@nd
3 Q. Canyou go to bundle R-032. This is a ldttan you 3 then she went ahead and issued -- listened to
4 to the minister at the RDB. 4 Ben Benzinge and issued her decision.
5 A. Yes. 5 Q. | would suggest to you this is a misleading an
6 Q. Canyou go to page 4 of the letter. You again, 6 tendentious letter sent to the RDB ministet ewpied
7 this is another letter copied very widely liriing to 7 to all these other individuals.
8 the Ambassador. 8 A. Well, that's the best | understood it at themant. If
9 A. Yes. 9 | was misinformed by my staff about what haggened,
10 Q. And if we go to page 3 of the letter nown jlust 10 then | was.
11 going to look at items (c) and (d) on thiggaYou 11 Q. Now, you also met with Mr Imena in a meetgvhich
12 say there: 12 you discussed the Benzinge issue; correct?
13 "The NRD company statutes require thertetoe 13 A. Yes.
14 three arbitrators of 'international reputgtio 14 Q. And contrary to what you have alleged, hendidsay
15 appointed to arbitrate between the parties. 15 that he had decided that Mr Benzinge own@®d4L.6f NRD,
16 Ben Benzinge has both a personal relationsitip 16 did he?
17 Ms Nelly Umugwaneza and she has no intemeitio 17 A. |disagree with you. He absolutely insisBasth was the
18 experience, this makes her unfit to arbitimtais 18 owner of our company.
19 matter.” 19 Q. And you wrote a follow-up letter to him whishvery
20 Then you say: 20 similar to the letter we've just looked atwihich
21 "NRD notified Ms Nelly Umugwaneza, thegii 21 again you did not make clear that Benzingkgmaward
22 Arbitration Centre and the Ombudsman's O#iioé the US 22 from an arbitration which you had been nedifof but
23 Embassy of our objections. And yet Ms Nelagims to 23 which you had chosen not to attend.
24 have had an 'Arbitration' meeting without pregsence 24 A. Sorry, the arbitration award does not say tha
25 and issued her 'decision’. Obviously it is 25 Ben Benzinge is the owner of our company.
Page 125 Page 127
15:25 1 incomprehensible how there can have been a 15:28 1 Q. No, I'm not on that point. All I'm sayiisgyou wrote
2 ‘arbitration’ when only Benzinge was meetiriidp the 2 a follow-up letter to Mr Imena, similar to tbae we've
3 arbitrator." 3 just looked at, in which you, again, did natka clear
4 Now, what you're not making clear heréna you 4 that Mr Benzinge had an award from an arhbimaivhich
5 did not challenge the appointment of the eatnt 5 you had been notified of but chosen not tenakt
6 through proper channels and you did not matkeppeal, 6 correct?
7 this allegation of bias that you're puttinghis 7 A. Everybody was aware of the arbitration awdhah not
8 letter. 8 hiding anything. If you would show me theéet! can
9 A. Yes, | was not sufficiently familiar with whatas being 9 respond specifically to your question.
10 pled by our lawyers to know whether we héebeld bias 10 Q. It's very similar to the one we just lookédrrd you
11 in the case or not. | was not aware of it. 11 similarly repeated allegations of bias whigre
12 Q. And you don't make -- I'm sorry, | interrupte 12 (overspeaking) --
13 You also don't make clear in your letiteall 13 A. Well, show it to me then. Let me respond in
14 these people that you in fact appealed #tssibn 14 a meaningful way.
15 twice and you didn't raise the allegatiobies; 15 Q. Well, I'm trying to save time. You esseyiaut and
16 correct? 16 pasted the same point?
17 A. lcan'tcommentonit. |didn't know that didn't 17 A. Well, then don't make the point if you aré going to
18 raise the issue of bias. This is the flvs heard 18 back it up with something | can respond to.
19 of it. 19 Q. Well, okay, then let's look at C-090. ThisHe
20 Q. And you don't make clear that you were it fixtified 20 letter.
21 of this arbitration hearing, chose not teradtit, and 21 A. Yes.
22 the Rwandan court was satisfied that you wetiied,; 22 Q. Ifyou go to --it's a long letter, so I'mt going to
23 yes? 23 take time on it. We can start with the fifidge?
24 A. Yes. Well, no, you saw the letter where vezev 24 A. It's an important letter. In fact, this iseoof the
25 objecting to Nelly and we wanted a differarititrator. 25 most important letters of all, | think, doydu?
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15:29 1 Q. It's the same letter as we've seen aohi¢f in which 15:31 1 telling us we were dispossessed, the aoynpas now
2 you make a number of points, but what youatado is 2 going to be in the ownership of Ben Benzingée
3 make clear that this was -- the position yewean 3 maintained he didn't have the authority to erthiat
4 resulted from an award in an arbitration whioh had 4 decision. We also maintained that it wasresensical
5 been notified of, but had chosen not to atfest 5 discussion because it was not what the atibitra
6 Just let me finish. 6 had -- what the arbitration decision saidnebeugh
7 Two points you don't make clear at anypioi this 7 Ben Benzinge and his lawyer were waving a e
8 letter: first, that you had an award from driteation 8 saying: no, Ben's the owners, Ben's the ovemet he
9 you had been notified of but chosen not tenatt 9 got credulous people to believe it.
10 secondly, that the allegations of bias yalihade in 10 So we were closed from our offices, weavghut out
11 your letters are not ones you had pursuentédie 11 on June 11th, this is a letter of June 18id,we were
12 courts. 12 shut out from our concessions.
13 MR COWLEY: Mr President, | would ask if we cogdt a 13 Q. Mr Marshall, the consequence of the awardthgtsthe
14 clarification or correction. A number of siee 14 shareholding reverted to Zarnacks, to thgirai
15 guestions started with "chose not to attefdils line 15 shareholdings. So what you -- the representgou
16 of questioning put in front of the witneskjeztions 16 just made about shareholdings was inaccuatasct?
17 that were raised, talked about hearingsetbdbout 17 A. No, | think you are putting your judgment ptteat of
18 appeals, obviously there was a defence omiespoint 18 the Ministry and the RDB, who caved to us said: no,
19 the questions, and perhaps unintentiondignged the 19 we agree, this doesn't change the ownersfgdon't
20 word "attend" to "defend", and | would as&ttMr Hill 20 know who the Zarnacks are. We don't know WoStarck
21 really reconsider whether he intends to beevord 21 are. Why would they come back at this point?
22 "defend" after establishing it was defendediastead 22 Nobody said Ben Benzinge had more thEs&
23 revert back to "attend". 23 shareholding. They were saying that somebogown
24 MR HILL: Canl--1don't normally like Mr Cowleto 24 hadn't bought, with a bona fide transactiois,
25 interrupt, but | had certainly meant to ségral and 25 company.
Page 129 Page 131
15:30 1 | thought | had said attend at each pdint.not sure 15:33 1 Q. No, you are quite right. You're quitehtigbout that,
2 | ever said defend, and if | did, if it's apped on 2 Mr Marshall, no one is saying Mr Benzinge haate than
3 the transcripts, | certainly withdraw that amdeant 3 a 15% shareholding. That's common grounhign t
4 "attend". 4 arbitration, there's no argument about that.
5 THE PRESIDENT: That's absolutely clear. Occagligrone 5 Let's move onand goto R --
6 makes a slip of the tongue in a lengthy casettis. 6 A. No, | think this is the critical point, | have be
7 MR COWLEY: I'm happy that an interruption actyaerved 7 able to say --
8 a good purpose. 8 Q. Thatis, | am afraid, not how the process work
9 THE PRESIDENT: Yes, it has in this instance. 9 Mr Marshall. The way the process works is gnswer my
10 A. Ithinkit's important we are not rushed thgb this 10 questions.
11 section because this is the point when thepeoy gets 11 A. I'm answering your questions but you areingsthrough
12 taken from us, expropriated from us, wheyloercan say 12 the most critical aspect of this.
13 it's by Benzinge or the RDB or the Ministéis is 13 Q. No doubt more time can be taken in re-disggtour
14 where it's taken. 14 attorney.
15 MR HILL: Okay, so just pausing there, your evide, your 15 Let's go to R-036, which is on a differempic.
16 position is that the expropriation has happéduy this 16 This relates to a grant and it's a lettemfy@u to
17 point; yes? 17 Mr Imena, and you say:
18 A. No, you're missing the point. We are ngt@ssession 18 "Dear Honourable Minister,
19 of our asset. You can use whatever wordyeamt and 19 "As you are aware, NRD has received mighry
20 | don't want to be biasing the proceedingsayng 20 approval for a (approximately) 1 million UgEant from
21 it's a different word. We were owners o$ ttdmpany 21 the Dutch Government's PSI program for the
22 and it was given to Ben Benzinge, okay. rEasons we 22 Giciye/Nyatubindi area. This is a key eletradrthe
23 don't know, the Minister announced in thetingewhich 23 two million USD funding for the project andiaring
24 you have skipped over, the Minister annourcéle 24 jobs, economic growth and development toddrtlee
25 meeting, it got very hot and contentious beede was 25 poorest areas of Rwanda. This, as you kigowv,
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15:34 1 conformity with EDPRS 2, Millennium Devptoent Goals 15:37 1 And that's fair, isn't it, becauséhi point,
2 and African Mining Vision. 2 we're only in June 2014, there are essentialtypeting
3 "We were greatly surprised when Dutch Esapaalled 3 claims, both as to who is the correct managgraed as
4 us and said that you have sent a letter tBtheh 4 to what the right shareholdings are as atreul
5 Embassy which informed them that the NRD cssioas are 5 Mr Benzinge's award?
6 'expired’. We met at length with the Dutchidassy and 6 A. I'msorry, but that's nonsensical. There nager any
7 Prime Minister's Office. We have found thatiyletter 7 claim by Ben Benzinge that he had a rightreln, he
8 was unfortunately misleading because it dicemplain 8 may have thought he had a right to be the giaga
9 that all Concession licences are 'expiredtiattNRD 9 director, but he owned, according to the RDB% of
10 retains its mining rights pending receipthef 10 all shares.
11 'Long-term licence' (all being defined teumsler 11 Q. The effect of the award was that the position
12 Rwanda law)." 12 managing director, as a result of the awangrted to
13 Now, what Mr -- you describe somethirgt fdr Imena 13 him; correct?
14 has said as being misleading because it éixiolain 14 A. And it's equally correct that the RDB instagtus to
15 that all concession licences had expirediHaitruth 15 file shareholder minutes instructing that Bemzinge
16 is that your licence had expired, licencebsédwpired, 16 not take that position, as owners of the @wip They
17 and Mr Imena, by this stage, had been regiigate 17 recognised us as owners, they accepted arelssiders’
18 requesting you to apply for new licencest thiat 18 resolution, effective as of the moment BenZégge was
19 right? 19 to be appointed they instructed us and weiged the
20 A. He never -- no, never, he never asked us tonagply 20 corporate minutes saying that he was noggoifbe the
21 for a new licence, that's wholly apocryphat] 21 managing director.
22 particularly at this time, he was, | woulg,saot 22 Q. Now, you also wrote about the Benzinge sianab the
23 responsive at all. We had been working eliitty for 23 Minister of Justice, Mr Busingye. Can wedihat at
24 months with this Dutch grant agency, it'®gy\engthy 24 R-1987?
25 and involved process, we were chosen thengeweost-- 25 A. Notwithstanding that he was not the owner lamavas not
Page 133 Page 135
15:35 1 best opportunity for funding in the worlthey were 15:38 1 the managing director, he had possessiomel,
2 very excited about this because they hadmesied in 2 together with the bailiff -- our concessionsl @ur
3 mining anywhere so we were very excited, Mingvode 3 corporate offices.
4 had said that they were excited, it expireglywere in 4 Q. Thisis your letter to --
5 the same position as all other large-scaléngin 5 A. For reasons we still don't know.
6 concession holders. 6 Q. This is your letter to the Minister of Jus}iBe198,
7 Q. He had made clear, hadn't he, as long agctab€ of 7 and we can see a number of copies, we caonstbe
8 the previous year, that it was not appropifiatgou 8 second page you also sent the same letter to
9 to remain mining your concessions without gipigl for 9 Mr Ambassador, to the Ambassador, we seethpage 2,
10 alicence? 10 if FTI could go to page 2. It's a note frpou and you
11 A. It never happened. 11 deal with the arbitration proceedings at ifeof your
12 Q. That's correct, isn't it? 12 note which is the last page of the exhibit?
13 A. No, that's a narrative that was developeat lat 13 A. Sorry, just so you're aware, this is an hanor
14 Q. Well, that's something that's evident fromrttinute of 14 title -- sorry, | have lost the ambassaduetgif
15 the meeting that we looked at, isn't it? 15 you could go back. That's an honorary fittehe
16 A. lunderstand, and I'm telling you that thoseutes are 16 head of the Cabinet Office, that's not analct
17 not an accurate reflection of what was inntigeting. 17 ambassador, he was not serving at this tihaeRwanda
18 They were never given to me, and under Rwpratzice, 18 ambassador in any foreign country. Thatlsamorary
19 both sides have to approve the minutes. 19 title that he keeps whatever his positiohe T
20 Q. Now let's look at C-155. This is from Mr Inae He 20 primature is the cabinet, as | understangednaps
21 says he understands your concern in reltditime 21 it's the Prime Minister's office, I'm not swrhich.
22 grant but: 22 Q. Let'slook at the last page where you detl your
23 "... the Ministry could not engage in aigcussion 23 complaint about the arbitration.
24 with NRD unless its issues of ownership aadiagement 24 A. But just so you're aware, at this time weehaothing.
25 are sorted out." 25 We have lost all of our assets. We are hisigby
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15:40 1 the police and the military and the biaiife have no 15:42
rights to anything anymore.

1 litigation, but we objected to her as doiteator. We

2 2 understood and were instructed that the pspgdsen

3 Q. Now, you say there, this is item 5: 3 you do object, is you do not appear at theihgaand

4 "Benzinge convinced the Arbitrator and Rveanda 4 that the hearing is automatic by rule -- awttoally

5 Courts that NRD had harmed him. Benzingendictlaim 5 suspended until the head of the mediationlgamemake
6 against the NRD shareholders themselves betaes he 6 a determination about it. That never happened

7 could not 'seize' NRD as his prize. Benzicgevinced 7 Instead, the arbitration, such as it was, \abetd.

8 the Arbitrator to give him a 'Default Arbitralvard’ 8 Nelly, who was a friend of Ben Benzinge'syéssthe

9 when NRD refused to participate in a falsetiation 9 award she did. We objected to it on fairrggssinds.

10 proceedings. This was affirmed by the Supr@uourt.” 10 Q. Well, again, you make this point about Nbkyng
11 Now, a number of points there. You derfilain 11 a friend of Ben Benzinge's but again, thaitsa point
12 there that what you describe as a falseratibin 12 you pursued on appeal, is it?
13 proceeding is one in which the arbitrator eggointed 13 A. ldon't know that. If | knew, | certainly dorecall
14 by the Rwandan court; correct? 14 it now.
15 A. Itwas not appointed by the Rwanda couxtiais 15 Q. Now, you sent another letter to the Ministdrich we
16 Ben Benzinge's personal selection. Undeconporate 16 have at R-201. Just scroll down the pagausec
17 articles there are supposed to be thregatdis. 17 I'm going to come to the answer at the ®p.you
18 Ben had chosen Ms Nelly, | think her name. wés would 18 asked the Minister, you see in this emad hifrom
19 not accept any additional arbitrators tofygointed. 19 you to the Minister of Justice. You makeumber of
20 That was the basis for our objection, anc#ses on 20 recommendations about Benzinge's civil clagainst
21 which we didn't show up as her hearing. 21 NRD, including, if we go onto the next page,
22 Q. ltwas a court-appointed arbitrator, wasn't i 22 a recommendation at item 5 that:
23 Mr Marshall? But you're right in saying thevas 23 "The Supreme Court decision should beatesl' and
24 an objection which you lodged in court, abebether 24 cancelled because it is based upon a misfdtet
25 there should be three or one, but other thetn your 25 about who is the correct defendant."
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15141 1 answer is inaccurate? 15144 1 And so what you are seeking to dbésause

2 A. Idon't know that we lost that point. It wagercome 2 there's a result in an arbitration that yalndi

3 by events. It was not a court-appointedasw 3 participate in, you are now -- which is uphetd

4 a court-affirmed. It was Benzinge's choitke went to 4 appeal, you are now asking the Minister ofideiso

5 the court, he said: this is my choice, anccthet 5 cancel or vacate the Supreme Court judgmesg y

6 affirmed it, nothing more. Didn't look at her 6 A. lwas -- certainly | was asking him to examihe

7 | don't know what the process is -- 7 issues carefully. He's a far more capabliratbr,

8 Q. She was on a list of court-appointed arbitsatwasn't 8 litigator, than | will ever be, so | was gigihim

9 she? 9 instances of what | considered to be unfdiakur.
10 A. | have no idea. 10 If you think that he's not capable of assestiiose

11 Q. And you don't explain in this letter, whiabeg to 11 things, you know, | think you're wrong. irtkhhe's

12 a lot of people, that what you describe addlse 12 very capable of assessing what | say and ivivegans
13 arbitration was the subject of court hearingikh 13 and whether it's appropriate or not.

14 approved and determined the constitutioh@ptnel; 14 Q. Let's go back to the first --

15 correct? 15 A. It's not false and it was not misleadingvals

16 A. I'msorry, you'll have to ask me again. 16 addressing the issues as best | understeod th
17 Q. Yes, there were court hearings which detexdiin 17 Q. Let's look at the first page.
18 resolved on what the constitution of the pamaild be; 18 A. Yes.
19 yes? 19 Q. Atthe top, please, FTI. You see the responsehalf
20 A. Yes. Yes. 20 of the Minister:
21 Q. And you also don't explain in this item tthéé was 21 "Dear Mr Marshall,
22 not a default award; it was, in fact, a reasicaward 22 "The point | have made through my assistary
23 on the merits. They rejected -- the arlitrattually 23 many times is that the Attorney General canhoose,
24 rejected the application for summary judgment 24 decide or file any civil claims on behalfesfy private
25 A. Well, okay, I'm -- again, | plead ignoranoe t 25 individuals or companies.
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15145 1 "I am hoping that your company lawyeas translate 15149 1 authority to take decisions for NRD, ngtBénzinge.
2 what is contained in your email as ‘civil oial into 2 MR HILL: And I'm obviously proceeding in all myugstions
3 one or more civil actions, cite the relevaigsions 3 on that assumption. So I'm not advancingahat
4 of the law, build the evidence to prove ydairas and 4 a belated knockout blow, and no doubt, Mr @ywlould
5 file them in the appropriate courts. 5 say it's rather unfair for me to bring it upanif
6 "Secondly, what you think are criminalties 6 | were to try and run it late.
7 can only remain potential criminal cases w@gain 7 MS DOHMANN: Mr Hill, I would be grateful also ifou would
8 your company files criminal complaints witle trelevant 8 revisit your submissions under the headingk"te
9 agency/agencies as by law required." 9 jurisdiction ratione personae"”, and reallyt sot
10 And that's a fair and reasonable respbosethe 10 exactly what the case is in relation to Begei
11 Minister of Justice, isn't it, to your reqgifes 11 MRHILL: Yes.
12 A. Well, obviously I thought it was unfair. 12 MS DOHMANN: Because | do find it difficult to mpre what
13 Q. Now, I'm going to change topics and pickape points 13 appears to be in evidence in relation tora ve
14 about the bailiff, Mr Bosco. 14 important point.
15 THE PRESIDENT: Mr Hill, before you leave thipio, can 15 MR HILL: Understood.
16 you help me with it? 16 THE PRESIDENT: This is probably a good timesatioet
17 MRHILL: Yes. 17 a break.
18 THE PRESIDENT: As | understand it, or my underding was 18 MRHILL: Yes, exactly. Let's take a break.
19 that the issue in relation to this part ef story was 19 THE PRESIDENT: 30 minutes.
20 whether Rwanda, the state, was complichtén t 20 (3.50 pm)
21 activities of Mr Benzinge. 21 (Adjourned until 4.20 pm).
22 MRHILL: Yes. 22 (4.17 pm)
23 THE PRESIDENT: That issue | fully understandit Bhe 23 MR HILL: Can Ijust raise one point of housekieg
24 decision of the Supreme Court purports o fivat the 24 THE PRESIDENT: Yes, of course, sure.
25 transfers of shares, upon which the Claimafysn 25 MR HILL: This is just on the outstanding requesin
Page 141 Page 143
15:47 1 this case, were ineffective; that the Zeks remain 16:19 Mr Cowley in relation to the metadata andide. The

1
2 the ultimate owners of NRD, and if that's tjghen 2 reason it arises is, we've got an obligatioput in

3 Spalena has no locus of any kind. 3 a witness statement from Mr Ehlers about treichent.
4 MRHILL: Yes. 4 THE PRESIDENT: Yes.

5 THE PRESIDENT: Now, we are going to need somp aslto 5 MR HILL: Mr Ehlers's position is that he saidhis first

6 whether we look beyond what | would call thesped 6 witness statement he didn't recall. Thatilishis

7 issue in relation to Mr Benzinge, becauseénss to me 7 position, and it is fair that he gets to $eeftll

8 that nobody is really focused on the naturthese 8 document and the native form in order thatdre

9 9

proceedings beyond the issue being whetherdtiheate grapple with it in his witness statement.

10 authority for what Mr Benzinge was doing \tfaes court 10 MR COWLEY: You're asking -- I'm sorry, the guestto me

11 or was the State. 11 is what's the timing of our transmitting thaer?

12 Now, if no point is being taken beyondttissue, 12 THE PRESIDENT: Yes, | think so.

13 I'm sure we can deal with that issue. 13 MR COWLEY: Yes. Then after this hearing, I"ebeduled

14 MR HILL: |think probably the answer is | mayre back to 14 a meeting with our -- well, an online meeting

15 you at some point if | need to. | think greswer is, 15 Mr Marshall will be logged into our compusgistem,

16 we made a number of points by way of prelaryn 16 which he is not now, and our IT staff, whiedppen to

17 objection, which go to standing. | havedoept 17 be situated in Philadelphia, will work withr Marshall

18 we have not run that point, as a result ofkwh has 18 on our computers, so they'll make it happerniin,

19 not been debated, the memorials haven't edveas 19 a downloading of the email, his emails witttadata.

20 an objection from us, and in those circuntsanunless 20 You made the point yesterday that you thoughélready

21 | come back to you, we are resting our olgjeston all 21 had the email with metadata. We don't: we fzen email

22 the other points we have been taking ancwe't going 22 to us with metadata and, as | understaiad & very

23 to belatedly say: this is a knockout blow trat's it. 23 high level. The metadata on our systemhiereimail

24 THE PRESIDENT: At the end of the story, Rwaneins to have 24 sent to us is not going to -- it's going &awdrsome

25 been treating Mr Marshall as being the gemlewith 25 differences between the metadata of theraigimail.
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16:19 1 So it's not the same. We need to getdhdtit's 16:22 1 NRD and certain of the individual mindogk court
2 scheduled to happen after this hearing, andilve 2 proceedings to challenge the enforcement@basis
3 follow right up. 3 that the minerals were not NRD's at all, betenstill
4 MR HILL: | wonder if | could just have an exteosifor 4 in the ownership of the individual miners hesmthey
5 Ehlers's witness statement until Friday, théhteast 5 hadn't been paid; do you recall that saga?
6 that gives us a chance to get the documenthanddeal 6 A. Yes, but that's not the way it works. Kib&bnwvas
7 with it. 7 gone at this point so it must have been sotheblise.
8 THE PRESIDENT: | think that's alright. 8 | do recall a saga where Bailiff Bosco attezdpb
9 MR COWLEY: No objection. 9 seize minerals that belonged to the minek4S#4, and
10 MRHILL: I'm grateful. Nothing else from me, Ndresident. 10 where the ambiguity comes in is all minirgy) aay, is
11 THE PRESIDENT: No, then let's carry on. 11 artisan support mining. As a matter of lammdlerstand
12 MR WATKINS: Okay, we are bringing in the witndsack in. 12 the minerals belong to them until they atd smthe
13 MR HILL: Mr Marshall, I was going to pick up senpoints 13 trader.
14 with you about Jean Bosco Nsengiyuma, thfbailow, 14 Q. Exactly, we're talking about the same thégthe
15 I'm going to try and take it in stages. ‘Yaooept, 15 dispute which the court eventually ruled elated to
16 don't you, that he was instructed to enftiree 16 whether the minerals that had been movekto t
17 judgment debt for a salary claim on the pbe former 17 warehouse belonged to NRD who had tagged tinestill
18 employee, Pascal; yes? 18 belonged to the miners up until the poiny there
19 A. That's my understanding. 19 paid.
20 Q. Yes. 20 A. Up until the point of the sale.
21 A. Pascal, it's not clear on what the judgmeaxs based 21 Q. Up until the point of sale, sorry. And i tbnd, the
22 on, but that's not your guestion, so pleasghgad. 22 court ruled against the bailiff -- yes, soityvas
23 Q. Yes. And one of his actions as bailiff waseize 23 2013, and we can go to a document in a mirthe
24 some minerals -- this is in connection wlittt 24 court ruled against the bailiff and decideat the
25 judgment -- was to seize some minerals wiigte stored 25 minerals were ultimately still under the ovetip of
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16:20 1 in the warehouse of Minerals Supply Afrimarrect? Do 16:24 1 the miners; yes? So, in a sense, NRDRrenchiners won
2 you recall that? 2 that court battle?
3 A. He had several seizures. That was not thedire. 3 A. Okay, | would have to see the documents lget kthe
4 His seizure of -- I'm sorry. 4 gist of what you are saying.
5 Q. Yes, it's quite a convoluted story, I'm nahgdo try 5 Q. You can see, just so you can see the judgiitieratt
6 and cover all of it with you, I'm just going ¢apture 6 R-055, this is where NRD and the miners suimaén
7 some elements of it. One of his actions waeize 7 their claim that the -- so this is the:
8 some minerals which he considered to be NRizrals 8 "Claim: suspension of seizure and auatigf
9 stored in the warehouse of Minerals Supplycafryes? 9 minerals currently in the hands of MSA."
10 A. Atwhat date? 10 Then if you go to the end of the judgmaéiston
11 Q. Ithink it was 2013, but | will -- I'm not uof that. 11 the last page, what happens is the couhis-ig
12 Before -- certainly before 2014 when he caaek in in 12 an April 2013 judgment, the court ultimategnfirms
13 connection with Mr Benzinge's judgment arejtiigment 13 the validity of the miner's assertions tie tib the
14 of some 25 other employees, that's 2014:nSdealing 14 minerals. It orders a suspension of thewi@ton
15 with before that. 15 those minerals, and that's the order of tlete
16 A. I don'tthink so, but that's the reason lealsk 16 A. Yes.
17 | think that it was all at the same time, jblease, if 17 Q. And the reason I'm taking you to it is tlnetre was no
18 you would check it. 18 impropriety at any stage or anything corammproper
19 Q. I will check. I'm going to continue -- | ttthi you are 19 or wrong in anything Mr Bosco was doing. plisition
20 right, Mr Marshall, it's also 2014. 20 was clear in that he was only purportingdeceite on
21 A. Butdo you know what month? (Pause). 21 the minerals on the basis that they were NREperty,
22 Q. No, I'm going to come back on the exact moiith just 22 and all that happened was someone was diRD-and
23 going to ask if you recall the events. Yaayrbe able 23 the miners acting together with the same éawere
24 to help me on the right month. So the s®ikat the 24 able to establish that the miners had pelsitiea
25 minerals have been moved there by Mr KibealiokNRD, 25 yes?
Page 146 Page 148

40 (Pages 145 to 148)

Anne-Marie Stallard
for Trevor McGowan

As amended
by the Parties

Wednesday, 23 June 2021




Bay View Group LLC and The Spalena Company LLCRepublic of Rwanda

Day 3 -- Hearing on Jurisdiction and the Merits

ID$Iase No. ARB/18/21

Wednesday, 23 June 2021

16:26 1 A. No, not with regard to this case. Ballifisco was 16:29 1 A. No, we had a line of credit with Miner&8lspply Africa.
2 exceeding his authority for several monthezaly at 2 We did not owe them money. There was nottiirggunder
3 this point. Pascal had been a contract ereploy 3 that line of credit.

4 HC Starck before we got there, so this waecls 4 Q. Ifyou goto R-115, this is a legal letteisergtially

5 liability that was now our responsibility. lethe 5 a letter before action, from Minerals Suppfyida. If

6 nephew of the Minister of Defence, and he ghou 6 you could scroll down, please:

7 a claim for wrongful dismissal and was awartied 7 "We act for and on behalf of our Clientglials

8 unprecedented sum of $120,000, when an avrdgment 8 Supply Africa ..."

9 for such claims is $2,000. He was by farigingest 9 And:
10 recipient of a wrongful termination claim. 10 "With reference to a reliable documentatit
11 So Jean Bosco, Bailiff Bosco, began sgizi 11 appears to us that you have failed to reis#to our
12 different assets from NRD, claiming that tiaéyhad to 12 Client the outstanding balance of USD 601,836
13 be -- to satisfy this debt which was largalywe saw 13 So by this point, you have run up a deinerals
14 it, a political calculation by James Kabarahd 14 Supply Africa of US$601,000; correct?
15 therefore we objected and we were not cotipgraith 15 A. That's what it says but that's not correct.
16 the baliliff at that point. 16 Q. Coming back to Mr Bosco, can you go to R-074?
17 Q. Now just looking at what you said there -- 17 A. Can | explain what this is about or do yountrta move
18 A. Atthe time he had already seized more tH29H00 at 18 on?
19 this point. 19 Q. I'would like to move on. Could you go to Blsco,
20 Q. -- from the position of the bailiff he wasaditpoints 20 R-074. This is a notice from Mr Bosco toddliou,
21 acting lawfully and on the basis of courtgoeénts that 21 Ms Mruskovicova, and also Mr Benzinge, as
22 he had, wasn't he? 22 representatives of the company, requestagythu
23 A. No, he was not. 23 present a letter of attorney, which wouldgeyou to
24 Q. And afterwards, leaving aside that claimywhas also 24 speak on behalf of the company. And whas leing in
25 appointed in 2014 as bailiff to execute onBdnzinge's 25 this letter -- can you just scroll down, gleaFTI --
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16:27 1 judgment and the judgment of some 25 foen®ployees;| 16:30 1 he's informing you about an auction thainitends to
2 correct? 2 hold, and he identifies indebtedness he isirsgéo
3 A. Well, but your characterisation is a littlesteiading. 3 satisfy, and it includes 28 people with indial
4 He is hired as a debt collector by these iddads. 4 claims, and a claim from the Rwanda Revenubdkity
5 He has a contract with them. It's not 5 representing over a million francs; yes? Do secall
6 a court-appointed -- while his function is 6 that?

7 court-appointed, his job on behalf of any dwmtitler is 7 A. Absolutely not. This was prepared in preparator

8 by matter of contract. So he went aroundveessiable 8 this hearing.

9 to gather up these individuals. As | saywbald 9 Q. Soyou're suggesting that this was anotheicttbd
10 never provide us with any court documenisnyr 10 document, are you?
11 judgment information. We never knew whatas about. 11 A. Yes, | do. And it was certainly never deteto us.
12 Q. He was enforcing on judgments that he haghwvae? 12 If he prepared it and put it into his filingbinet
13 A. He had been contracted by some debt holdesforce 13 | wouldn't know. | was never, until this yenoment,
14 on judgments and went way beyond his authoHie 14 aware that he claimed to represent the RwBertlanue
15 didn't follow any of the due process rules. 15 Authority.
16 Q. And I'm going to suggest that at every stityeBosco 16 Q. He was -- this is one of many examples arekpkains
17 was following the due process rules and reagting 17 them in a witness statement, where he is@ti
18 entirely within his authority as bailiff exging 18 a regular manner and observing his dutiémiff;
19 judgments, and that's right, isn't it? 19 yes?
20 A. Sorry, you said you're going to make thatiargnt. 20 A. All bailiffs are contract bailiffs. Did heceive
21 It's not possible, but you can try. 21 a contract from the Rwanda Revenue Authoritp@ver
22 Q. Well, let's look at paragraph -- first, $dly the 22 heard it. | don't know -- and I'm sure titet 28
23 creditors who instructed Mr Bosco were netahly 23 people -- we don't know any of these. Hesnev
24 creditors. NRD also owed money to Mineralpy 24 delivered any document to us which would gise
25 Africa; correct? We've looked at that yeagr 25 evidence of any indebtedness. The Pascisiateave
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16:32 1 knew from the court, but all the rest vribt. 16:35 1 He then has to give notice of an auctibimere are
2 Q. Canwe goto C-071. This is a letter from §@u 2 commercial terms for that auction. And theae to be
3 Mr Busingye. 3 S0 many participants, there has to be suclsuact
4 A. No, this is to Johnston. This is the Ministér 4 a percentage to the value. Following upifttaere
5 Justice. 5 is a sale, pursuant to such an auction, héohas
6 Q. Sorry, Mr Marshall. So, looking at the fitlstee 6 provide details and evidence of what happémdiok
7 paragraphs of this letter, you are updatind3Msingye 7 proceeds.
8 on what you describe as the criminal acts of 8 Never did he do even the first of thospst He
9 Ben Benzinge and others, and you refer togaki 9 comes around and is -- acts like mafia andewav
10 possession of the property, and then you tefe 10 a document and says: | have a list of pesptzyou or
11 complaints to the Ombudsman office, and tleensay: 11 Starck before you owe, and that's as fapasvr
12 "We had discussions there today andrestét of 12 went. There was never a legitimate procétbsBuiliff
13 these discussions we were advised to senthigu 13 Bosco.
14 request. Bailiff Nsengiyuma tried to haveaantion of 14 Q. Canyou go over the page here. You say:
15 the entire property of Natural Resources Dgveent 15 "This letter is also to respectfully regtithat
16 Rwanda Ltd last Friday. That auction wasebed 16 your office suspend the mandate of Bailifehgiyuma
17 because nobody came to the announced place." 17 Jean Bosco with respect to NRD and its assgitghe
18 Now, just pausing there, you were awéthis 18 matter of the Bailiff's fraudulent sale of NRRinerals,
19 auction that I've just taken you to in théele 19 as reflected in the attached Court decissofolly
20 because you deal with it in this letter frpon? 20 investigated and resolved.”
21 MR COWLEY: Mr Hill, before he answers, | thinkwy are 21 And that's a reference, isn't it, what gall the
22 going to like this interruption again, | tkiyou want 22 fraudulent sale of minerals, isn't that anefice to
23 to correct, you started that question byrgathe 23 the MSA story that we've already looked a¢ngBosco
24 letter was to Mr Benzinge. | don't think yoeant 24 was in fact --
25 that. You might want to just look at thenseript. 25 A. No.
Page 153 Page 155
16:33 1 MR HILL: | hope | said Mr Busingye. 16:36 1 Q. No?
2 MR COWLEY: I'm sorry, | apologise. | mishearduyo 2 A. No, that's a different transaction.
3 A. It's easier to call him Johnston, that's wie$ 3 Q. Butatall times --
4 colloquially called. 4 A. Inthat case he was able to seize the mindyaig
5 MR HILL: Then you say: 5 them outside the compound, the MSA compoumd ha
6 "Ombudsman office told us to write yowanfal 6 claims to have had an auction and we werer rggven
7 request to suspend the auction until this ase 7 notice or information about it, and he werfitvath the
8 solved. If the auction goes ahead and aitasse 8 money. We don't know what happened to thegaus.
9 sold the damage will be un-repairable. 9 Q. Well, that's not right. We know that the M8¥nerals
10 "This is a formal request to suspendatietion of 10 is just one story. We know how it ends ménd, but
11 the property of Natural Resources ... " 11 we also know at all stages in that story,cBasas
12 And what you neglect to mention in tleigdr was 12 acting in accordance with his duties, anghbrseption
13 that Mr Bosco was simply acting as a bagdlifforcing 13 that these were NRD minerals because thepdweal
14 court judgments that he had; yes? 14 tagged by NRD; correct?
15 A. No, sorry, two corrections: one, his jobdsatt as 15 A. No, you're confusing two incidents. He tried's my
16 a debt collector. His title is baliliff. Hellects on 16 recollection, it may have been more thanewidut he
17 behalf of any -- in his function, he coulddadiecting 17 tried to seize minerals at the MSA compoumdhore than
18 on behalf of any legal debt. In this caseclaimed 18 one occasion.
19 that they were court orders. There's a highl 19 This one | think is referring to thattarsce where
20 regimented process in Rwanda where you aen giotice, 20 he had -- he was able to get the mineratd=iof the
21 you are given information about what thenalés, 21 MSA compound and he had an auction on teetstive
22 you're given the opportunity to discuss witioever the 22 were never informed, we were never consultedny --
23 claimant may be. That has its own interoahfl 23 we have no idea what happened to the proceeds
24 process. He then has to give additionateotHe has 24 Q. Now, after receiving this letter from you lwjtour
25 to be able to say whether agreement wasedammot. 25 description of what Mr Bosco was up to, MsBigye, the
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16:37 1 Justice Minister, did in fact suspend Ms&b's powers 16:40 1 A. That'sright. We're very grateful thaites willing,

2 to carry on with his execution, didn't he? ta see 2 for this purpose, to consider us at that tineeowner

3 that at bundle C-072; do you remember that? 3 of NRD.

4 A. He did temporarily. 4 Q. And then we go to C-073. This is a lettentfre this

5 Q. And if we look at this document, C-072, thit's 5 is after further investigation from the Mimisbf

6 Kinyarwandan, I'm not sure if the Englishrighie same 6 Justice. He says --

7 tab or not. Itis. Ithink it might be inglsame 7 A. What's the date of it, can you tell me?

8 tab. 8 Q. Thisis 26 August. So it's about -- just cwenonth

9 A. Don't forget, | want to alert you that thigelaso 9 later.

10 this is July, they're still in possessiomof entire 10 A. 26 August.

11 company. So -- 11 Q. Hesays:

12 Q. Just focus on my questions, if you would? 12 "Dear Madam/Sir.
13 A. I have to interject, because I'm not evee shiat they 13 "Reference is made to my letter ... dated
14 consider us to be owners of the companyispthint. 14 [23 July 2014] which suspended temporariéyakecution
15 You can say that: well, fine, you made thasaplaints, 15 of judgments and arbitration award rendegzirst NRD
16 but I'm not sure we were recognised as thepat this 16 Rwanda Ltd.
17 time. 17 "Reference is also made to a numberdgments
18 Q. Justlooking at here, what the Justice Meniist fact 18 (around fifteen) and an arbitration awarchproced
19 says is he addresses Bosco and he says: 19 against NRD Rwanda Ltd annexed to the présttet.
20 "Based on the letter of 14 July 2014t[thahe 20 "Further reference is made to lots ofespondence
21 letter we just looked at] addressed to mER{p Rwanda 21 that you have addressed or copied to methgren
22 ... asking me to stop the auction of thesetssthat 22 "In light of the above, we have studieel problem
23 you were anticipating to carry ... on ... &mdtop 23 and come to the conclusion that NRD Rwandteas:
24 your projects.” 24 "(a) Corporate governance issues whiightiteir
25 And then he says: 25 duty to settle or seek resolution of the panpdnes
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16:39 1 "After examining all issues that aasdxl on the 16:41 1 through legal channels. Over this theregy General

2 way execution of judgments lost by NRD is betarried 2 has no power.

3 out; after hearing what different bodies whsarved by 3 "(b) Legitimate judgment creditors who weases

4 closer the activities you have carried oudtesl to 4 against the company and must be paid.

5 the execution of judgments between NRD andBszinge 5 "In respect of (a) above, | find the Attey

6 and others that they mention, | find it conagg in 6 General has no power to enforce solutiongiale

7 the way these judgments are being executed. 7 channels exist."

8 "For that reason, based on the respoitgiofithe 8 And Mr Bosco's powers -- sorry, | shoulstjsay:

9 Ministry of Justice/Services of the Attornegr@ral to 9 "In respect of (b) you are kindly advised

10 establish and inspect the execution of lawisjastice 10 voluntarily execute the judgments and awaahbse,
11 to all, and in order to respect justice for a 11 short of that, the company's seized assétbevi

12 beneficiaries of the execution of judgmengizst NRD, 12 liquidated to settle these judgments debts."

13 namely NRD themselves, Ben Benzinge, empioyd® 13 So he was explaining that on investigetie

14 brought and won legal cases against the aoympa 14 Ministry of Justice was satisfied that thesee

15 "You are currently suspended from alivitets to 15 legitimate judgment creditors and therefbeg Bosco
16 do with execution of judgments against NRDaRda ... so 16 was entitled to execute; correct?
17 that the status of issues in question magxbained to 17 A. No, because you've lost the timeline herdaitas
18 know if they are disputes to be brought edburts, 18 happened -- our company was seized aboutllithe2014
19 or functionality and management, or mindaetsng all 19 by Bosco and Ben Benzinge. During the next
20 who had interests in the case so that ydibwidble 20 three months, they looted our concessioryg, gtole
21 to continue in peace the activities you areying 21 our assets, and whether he called it exetotioot,
22 out." 22 he sold our assets.
23 So it's a temporary suspension, baseith gayt, 23 By the end -- by the middle of Augusatthe same
24 your letter, and while further investigatisrcarried 24 time as this is going on we're giving asaistao the
25 out; correct? 25 military because they were interested inym&ment of
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16:42 1 military assets from the west, and thiitbeicome 16:45 1 responsibility for your concessions, arthat point

2 important in a second. The military was vidtssco and 2 the killing stopped.

3 the bailiff. We were dispossessed of ourenti 3 Q. That answer, | don't accept any of that aball it

4 company, we were not recognised as owneapr 4 has nothing to do with the questions | asked,

5 purposes, so the fact that at least nomirizdly 5 I'm going to move on.

6 Minister was willing to recognise us for pusps of 6 I'm now going to go back to the topic-of -

7 these communications, we were appreciative. 7 A It's a balliff seizure; isn't that responsive?

8 During that 90 days or -- sorry, 60 dalgsy 8 Q. I'mgoing to go back to the topic of the lices.

9 looted the concessions, they looted our qgffteey had 9 You will recall that you had been invited
10 riots, one man was -- (answer cut off by tjoe®qg). 10 in April 2014 to apply for licences under tiew rules.
11 Q. Mr Marshall, I'm going to stop you -- 11  We looked at that earlier; yes? Do you fehat
12 A. I have to insist -- 12 letter?

13 Q. -- because this is not an answer to my et 13 By August 2014 --

14 A. --1have to insist -- you won't understahi {etter 14 A. Nothing came up, I'm sorry.

15 unless | explain this, please bear with mévo more 15 Q. By August 2014, you had not made any apjicdor new
16 minutes. 16 licences, had you?

17 Q. No, it's not the question -- 17 A. We had been making -- our application goethalway
18 A. I'm sorry, you have to understand what hap@erhis 18 back to 2010. No document came up. | dmiév what
19 came -- this letter is after we got our ces@ back 19 you're referring to.

20 and after the killing stopped. 40 peopleenaurdered. 20 Q. Please go to C-064.

21 40. We were out of the concession area, eve left 21 This is a letter from Mr Imena to NRDAngust
22 alone. Do we suspect that maybe the milizok us 22 2014, and you can see that it is addressibe to
23 out of there and gave it to Benzinge whitekitling 23 company and not to any individual at the camygn
24 was going on? We don't know. It was absbluhe 24 particular; do you see that?

25 most terrifying time in my life. 25 A. Yes.

Page 161 Page 163
16:44 1 Q. Mr Marshall, what the Minister of Justisexplaining 16:46 1 Q. He refers in the second paragraph tceittetiat the

2 is that his department have examined the sssué they 2 licence has expired:

3 are satisfied that these were legitimate juelgm 3 "Further reference is made to the Lett¢éh®

4 creditors and therefore that Bosco was edtitle 4 Honourable Minister of Natural Resources,

5 execute; correct? 5 dated September 13, 2012, extending NRD's ..."

6 A. No. Their execution was on our concessiorsey took 6 A. Sorry, what's the date of the letter?

7 over $800,000 worth of equipment, fencingeoth 7 Q. This is August 2014.

8 supplies. That was an execution. 8 A. What day in August?

9 Q. And all of Mr Bosco's actions at each stageewlee 9 Q. I'will come back to you and tell you the ansteethat.
10 lawful actions of a bailiff, weren't they? 10 I don't think it matters for my questions ik me if
11 A. No. We never got one notice. We still danbw what 11 you think it does when | ask them. 18 August
12 those claims were. We know the Pascal claim. 12 Now, he says:

13 Q. And they arose because of a series of judgnagainst 13 "Further reference is made to the Lette¢ne

14 NRD as a result of which NRD was a judgmetitor? 14 Honourable Minister of Natural Resources,

15 A. A series of so-called judgments which weremade 15 dated September 13, 2012, extending NR&sdi for

16 available to us. We have no idea who theywewhat 16 three months expiring in October 2012."

17 those claims were, and the seizure of our NRD 17 So he's referring there to the fact tivaticence

18 concessions wasn't taken, in the sense tofvimhow 18 has expired, yes, in October 20127

19 he was going to auction assets to pay thiiters, and 19 A. He says that that extension expired in Oct@b&2.

20 it was far less, it was maybe $30,000 inl tatzd 20 Q. Yes. And then a little lower down the page -

21 instead they took the whole concession alitsemne by 21 A. I don't know that he's saying that all of likences

22 auction, some by theft, some by whatever s)eard only 22 have expired. We interpreted it as executsy

23 on August 22nd did we get it back. The detieg 23 | think | told you.

24 arrives with the military on the 24th, and thilitary 24 Q. Alittle further down the page, he then says:

25 calls us up and says: please come and take 25 "Considering the fact that the negot@process
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16:48 1 for the possible renewal of the miningttice for the 16:50 1 licence until the beginning of 2015 and gan question
2 above mentioned concessions has stalled drrbtli 2 Kevin on it.
3 yield any positive result since its initiation 3 Q. And you've alleged that Minister Biruta toloLythat
4 2012 ..." 4 the re-application was a formality, but thatstrue,
5 Then he refers to the new Mining Law, dreh he 5 is it?
6 says at the bottom: 6 A. We had the conversation with him, he absophaskured
7 "...  am requesting NRD Ltd to re-apply the 7 us that we had been mistreated, and in fectybrds
8 licences of some or all of the former mininges. The 8 were, as | recall: as long | am minister, goeinot
9 list of what is required in this applicatienattached 9 going to lose your long-term concessions.
10 to this letter. Each concession is a separatity 10 Q. What he in fact would have said is as longoascomply
11 and should be applied for individually .isth 11 with the law you would be treated fairly?
12 application should be done within 30 daysach 12 A. No, he did not. It was a very different cersation.
13 application will be assessed on its own métiis 13 | beg to differ with you. You were not there
14 key to note while applying that the governtign 14 Q. And Mr Imena'’s letter made it clear that each
15 looking for optimal investment in each of thaing 15 application would be assessed on its owntsnso you
16 areas mentioned above." 16 had to make an application that hit the tartet he
17 So he's requesting you again to applliidences; 17 had identified and would be considered onws
18 correct? 18 merits; correct?
19 A. Itreads that way, under the new law. 19 A. | don't see that, but --
20 Q. He makes clear that the application shoulch&ee 20 Q. That's what he said in the letter: each egiptin
21 within 30 days, will be assessed on its rmeaihd 21 would be assessed on its own merit.
22 should be done separately for each of theassions; 22 A. Yes, you know, for me, we were being treated
23 correct? 23 differently. We were being asked to re-apply
24 A. That's what | read. 24 something that we had already fully satisad
25 Q. And he also provided an annex, didn't heclwvbave you 25 obligations under.
Page 165 Page 167
16:49 1 a detailed list of what was required topsut the 16:51 1 Q. And you had no doubt at all, did you, wiias required,
2 application; correct? 2 because you were told specifically what wasiired?
3 A. ldon't see it, but he may have. 3 A. No, that's simply not true and you weren'téheYou
4 Q. Wecangotoit. If FTI could keep going dowou'll 4 know, we had a terrible time with Minister Eecbecause
5 see the annex, which might prompt your mem@rg.you 5 he was off on his own frolic. We had stamsith
6 see there? 6 an indulgence, yes, we'll bring money, weltdp
7 A. Okay. 7 investment, and now they're again looking for
8 Q. So that was the list of targets you had téohithe 8 an opportunity, an excuse, to be able toaayyou
9 application? 9 failed and now we're going to keep everythimighout
10 A. It may well be. But you will understand,aafurse, 10 compensation.
11 that there were two issues we were facitigisitime. 11 Q. Well --
12 One, we did not have any access to any of our 12 A. Rutongo, for legal purposes --
13 documentation. We were strictly custodiditb® 13 Q. Justto be clear, Mr Marshall, my questioyois had no
14 mining concession at the instruction of theaRda 14 doubt about what was required because hgaooldih
15 military. We had no other documentary evideof 15 this letter what you had to do, and gavegbst of
16 anything. This letter was sent to many cangsabut 16 targets to hit, didn't he?
17 not to the concession holders, except folRugongo 17 A. lunderstand, and I'm telling you that we had
18 was in exactly the same position and dichagt to 18 communications with his office that this & r it
19 re-apply. 19 must be intended for other people but notifobecause
20 Q. Rutongo, by this point, had a well advangzzhte 20 you know us, you know what we have invested,know
21 application which had been on the cusp afivarg -- 21 what research we've done and what is thisétity.
22 for some time, had been on the cusp of regeiv 22 Q. Now you've just invented that?
23 long-term licences. They were in a compjetiéferent 23 A. No, that's why we went to Minister Biruta sagked him
24 position from you? 24 the question. He gave us absolute unconditio
25 A. That's absolutely untrue. They didn't reegheir 25 assurance we were not going to lose ourdesn
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16:52 1 Q. You just invented this story about otheme in 16:55 1 fully kicked in and we were completely ofitags.

2 Minister Imena's office telling you it wasarhality 2 Q. Now, the tagging system was intended for §eeln

3 or whatever you just said, because the ontleece 3 operators, wasn't it?

4 you've given before is that Minister Birutédsa 4 A. All operating mines had tags.

5 something, and now you've invented somethimgiother 5 Q. No, just answer my question. The taggingesystias

6 people in Minister Imena'’s office -- 6 intended for licensed operators, wasn't it?

7 A. I'm sorry, what was my quote, | don't ... 7 A. All companies in our position had tags.

8 Q. Let'slook at your quote. You said: 8 Q. Ifyou go to Mr Niyonsaba's supplemental wste

9 "l understand and I'm telling you that vael 9 statement at paragraph 16.

10 communications with his office that this mioest 10 MR BRODSKY: Forgive me, that name one more time?
11 intended for other people but not for us." 11 MR HILL: Niyonsaba.
12 You have just invented that, haven't you? 12 MR BRODSKY: Thank you.
13 A. No, we believe that to be true. This is aggie 13 MRHILL: Paragraph 16. He is the man who isRhet ITRI
14 letter written for people who have just adun the 14 man. He explains in paragraph 16 --
15 country, not for somebody who has already theee for, 15 MR BRODSKY: Supplemental?
16 at this point it was seven years. It's emiths if 16 MR HILL: Sorry, supplemental, I'm so sorry.
17 they don't even know who we are or what auneis. 17 MR BRODSKY: That is, this is the supplemental.
18 | would like to point out to you thaty fexample, 18 MR HILL: Exactly:
19 Musha, another concession holder, arrivedlaiee 19 "Tags are only issued to licensed mining
20 months later was awarded the 30-year corressihout 20 operations."
21 any investment or any research so thereysdigparate 21 So the way the scheme works is you reed &
22 treatment between people who are applyinfidences. 22 licensed operator in order to have tags; yes?
23 At this point we had a problem with DrdWiael and 23 A. We were the only mining operation in the digtof ITRI
24 they were trying to create a false test m®eehich 24 that had our tags withheld from us for ncosa
25 they would then declare we failed. 25 Q. Well, your licence had expired and you hashleesked to
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16:54 1 Q. You say a false test process, but youstespid, even 16:57 1 apply for new licences and you hadn't dme

2 on your own evidence, that this is somethivag other 2 A. Alllicences had expired. We were in exatily same

3 people were required to comply with. It's bespoke 3 position as every other company.

4 to you, is it? 4 Q. You had been asked to apply for new licenndsyau had

5 A. Asifyou'd never known them before. Theywewn us, 5 not done so?

6 they've seen our work, they've seen our invest. 6 A. Rutongo was in the same position, they haliceace.

7 Q. Butyour work has been considered inadequedtedand 7 Q. Rutongo had applied for new licences, hatble{f2

8 you have been repeatedly told to apply totes, 8 A. With the same application we had given.

9 which you haven't done. 9 Q. Not remotely the same application you hadrgibecause
10 A. If your point were true then you would thitlat they 10 your application had not been accepted andgd made
11 would have a narrowly tailored conversatibau what 11 no renewed application as you had been dskaalby
12 needed to be done differently. Not: pleaeis your 12 this stage repeatedly, correct?

13 name and do you have any bank accounts. 13 A. No, it's completely a misrepresentation effict

14 Q. I'm going to come back to the application yrade. 14 pattern and, more than that, you know, asliohael

15 Let's go onto the story of tagging becauseevm®w in 15 kept saying, look, these are half of allrtiiring

16 the summer of 2014, and one of your comamthis 16 areas in Rwanda are being held by NRD, and by

17 arbitration is that from the summer of 20#4,mena 17 withholding tagging from us, that meant effesty the

18 was unwilling to provide tags to NRD for tinéneral 18 tagging system had no effect in Rwanda.

19 tagging system; yes? That's one of your taintp? 19 Q. And by the summer of 2014 you should have beelying

20 A. Yes, | think it began in March -- well, thethe 20 for a licence, shouldn't you, and you hadhlzesked to;

21 tagging process worked is that some tags were 21 correct?

22 a quantity of tags, if there was a secureepiia the 22 A. You're misrepresenting, he didn't ask usfgithing.

23 mine, would be kept at that mine site. Sendhough 23 He said: Ben Benzinge owns your mines anefiie

24 Minister Imena instructed that no tagginglbee on any 24 we're not going to give you the tags. Herlaame up

25 of our concessions anymore, it took some wbekore it 25 with the argument that the tagging licenaintideen
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16:58 1 applied for and he wanted to, as he pregularise 17:00 1 proceedings if GMD issued tags to youpgou as
2 our licensing position. 2 purported controllers of the company, suchMramena
3 Q. And one of the points about making an appbodor 3 was at that stage faced with competing claiasn't
4 a licence is that that's the process by witieh 4 he?
5 government gets to determine whether youtidezhto 5 A. No, | never heard he was going to bring anclbiit
6 a licence and whether you're a worthy licemaigler; 6 I wonder if | had threatened to bring a clavhether he
7 correct? 7 would have reversed himself. So as | tak@ih your
8 A. You'll have to rephrase the question, I'mysorr 8 comment, if you threaten suit, then they beickid say
9 Q. One of the points of having a licence isatfgocess 9 the owner is not the owner and we're not gtorgjve
10 by which the government can make an assessinent 10 tags to anybody?
11 whether you deserve a licence and you arardayv 11 Q. Itisn't a question of threatening suitt,is i
12 licence-holder; correct? 12 Mr Marshall --
13 A. Yes. Within the indulgence that we startédwith 13 A. Well, it sounds like he's threatening suit.
14 from the beginning: please come and invesilaa 14 Q. -- Mr Benzinge at that point had a SupremearCo
15 licence will follow. 15 judgment which validated his possession,'did?
16 Q. MrlImena -- I'm sorry, | cut across you. Had 16 A. No, you just said that Mr Evode was facedhliie
17 finished? 17 threat of a suit from Benzinge.
18 A. Please. 18 Q. Yes, he was faced with competing claims aredad the
19 Q. MrImena explained to you in September 20a4 there 19 claims on the other side to you was a claomnfsomeone
20 were two impediments to him providing thestaghe 20 who said he shouldn't be issuing tags tobgmause you
21 first one was that you did not have a liceaoe 21 weren't the lawful controller of the compamg he had
22 providing you with tags would just be encgimg you to 22 a Supreme Court judgment to back him up)stifiair?
23 carry on as an unlicensed operator, makingemout of 23 A. No. Under Rwanda law, the registrar of a pany
24 non-industrialised artisanal mining and rathbring to 24 registry is the one who records who owns witat not
25 apply for a licence, and that's -- 25 a matter of ongoing debate to be determiged b
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16:59 1 A. That's completely (overspeaking) -- 17:02 1 a minister of mining.
2 Q. --that fairly summarises what you're up tmegh't it? 2 Q. Now, that's your legal --
3 A. Absolutely not. 3 A. We were the owners of the company; Ben Berzimgs not
4 Q. And that would be contrary to the scheme efTI5Ci 4 the owner of the company.
5 system, isn't it? 5 Q. Mr Marshall that's your legal proposition abite
6 A. No, the iTSCi system is -- and I'm sorry, hilavant 6 effect of Rwandan law, but that's actuallythet
7 to lecture you -- but the iTSCi system is tags 7 effect of the Rwandan law, is it? The judgh@drthe
8 withdrawn from those companies who violateGT&iles, 8 RDB is not determinative, is it?
9 no other reason. We are the only companyamho 9 A It's the first I've heard of it.
10 Mr Evode's say so, had the tags withdrawo.oter 10 Q. Now, let'sgoto --
11 company in the history of the iTSCi progranttitkthat 11 A. On what basis do you say that?
12 happen to. 12 Q. -- R-203. This is the note of a meeting Withimena
13 Q. Now, the second point that Mr Imena madkas t 13 in September, and can we look at what --
14 Mr Benzinge had the benefit of this arbitratard, 14 A. Can we say that the reverse is true, by your
15 supported by court decisions, and the effetttat was 15 supposition?
16 that you were neither the lawful managementtme 16 Q. I'm not answering your questions, and tisatdon
17 correct shareholders of NRD, and that wasrafimmary 17 Rwandan law is actually one of the legal enatfor the
18 of the consequence of the arbitral awardniva® 18 Tribunal so | can move on.
19 A. No, obviously not, because the registrar ‘tichrange 19 A. Ijust don't understand the point. What s@aaying
20 the registration. 20 is --
21 Q. And Mr Benzinge -- 21 Q. No, no, I'm not going to engage on debatkin
22 A. Mr Benzinge, at the end, before and after the 22 Mr Marshall, I'm going to ask you about tlestn
23 arbitration, still held 0.2% of all sharédothing 23 document, which is R-203, and this is the wbthe
24 more. 24 meeting which you held --
25 Q. And at that point, Mr Benzinge was himselé#tening 25 A. Well, no, | need to understand -- you're gdimask
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17:03 1 questions that's based on that questdmat's the 17:06 1 Now, it's right, isn't it, that youldit request

2 point -- this extension until this meeting which was on

3 Q. No, I'm not, I'm just asking you about whapened at 16 September, only two days before the desdjies?
4 a meeting and I'm going to ask you to nowoginé A. My recollection is they couldn't get a meetingil two
5 minute of the meeting. R-2083, this is theeraftthe days before it was due.

6 meeting with Mr Imena in September, and I'imga®o Q. And you didn't request an extension until ffegther

7 look at what you said at this meeting, and gamu see by correspondence or in a meeting; correct?

8 that the first discussion is about NRD andZiege. A. You'll have to ask Ms Mruskovicova, | don'tkmthat.
9

I'm going to ask, can we go to page 2 ofthiisute. Q. And the problems, as the Minister said, tlodlems of

© 0 NO Ol WN

10 We have here: 10 getting into your Kigali office were indeeduy own

11 "Next discussed point was ... tags. NRIDs 11 problems, weren't they, because they resfitied

12 letter (as attached) asked the Minister dvige tags 12 lawful court rulings that NRD was subjectdorrect?

13 for the NRD concessions. Minister said tieatvill not 13 A. No. No. We were the only company in Rwankistory,

14 approve to provide the tags if NRD doesrneheence. 14 as far as we know, that was seized in iisetyfor

15 NRD pointed out that from 2011 there is oerice and 15 a debt which was a tiny, tiny fraction of soof the

16 NRD was allowed to mine and tag. Invitationthe 16 value of its assets.

17 negotiations for the long term licence wag frem 17 Q. And the reality was that you and Ms Mruskoviran

18 Minister in April 2014." 18 much of this operation anyway as a briefopszation,
19 And that's right. 19 largely out of your accommodation in Kigab, you had
20 "Then the Minister said that he receilattr last 20 a great deal of access to material in angteve

21 week from Benzinge that Benzinge doesn't wamnt 21 correct?

22 Minister to give NRD tags. Benzinge sigreaksi 22 A. No.

23 '‘Managing Director of NRD'. NRD said thatiakes no 23 Q. And much of the material that was required, \&e

24 sense if individual is sending letter and istizr 24 can -- we'll go to some of it in a moment, ibdidn't
25 ignores the letter sent by Minister of Jsticwhich 25 even need access to company files becaus®elived
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17:04 1 the bailiff, awards and judgments wergended." 17:.07 1 acquiring it from third parties; correct?

2 Now, just looking at that, you -- this @NRD says 2 A. No.

3 it makes no sense, you're referring therbaddtter 3 Q. For example, you were required to obtain tearances

4 that we looked at earlier where the Justiceidtr 4 and that was just a question of seeking aoiafilon

5 suspended execution; yes? We saw that earlier 5 from the Rwandan Revenue Authority; yes?

6 A. lwasn't at this meeting and | don't knowvauld 6 A. No. We were not recognised at that time asothiner of

7 prefer if you asked Ms Mruskovicova. 7 the company, you will recall. RRA would npesk to

8 Q. Do you want me to -- that's fair enough. Yiaren't at 8 us.

9 the meeting, | will -- it enables me to savme time, 9 Q. And the reason that you did not obtain taareleces is
10 I'll move on and I'll ask Ms Mruskovicova. 10 not for that reason, nor because you didw'¢ laccess
11 Now, in this meeting you'll see that wivas 11 to your office, but because NRD hadn't besying its
12 requested was an extension of time for makiligence 12 taxes and owed unpaid debts to the Revertligaancould
13 application, and the Minister refused theesiton 13 never have got a clearance from the Reveoud you?
14 saying that your problems were your own higtand 14 A. No, that's a gross misrepresentation antstblainder.
15 you should provide what you're able to iroadance 15 Q. You knew very well that the Revenue regasardas
16 with the deadline and supplement it as necgss 16 having outstanding debts to it, didn't they?

17 A. Well, I would suppose -- not being thereah't be 17 A. No, as we talked about yesterday or the edgyre,
18 sure, but | would suppose that that wasexeate to 18 there was an allegation from the Rwandan Reve
19 the fact that the government still had otice$ and 19 Authority that HC Starck had not accountedstome of
20 we had no access to the documents that weérg sought 20 the money that it had paid to casual labsyeerd
21 in the application. 21 pursuant to which some amount of social $ydaix
22 Q. Just so you can see, it's on the first ghge, 22 would be due. That was the beginning aneitigeof the
23 particular part of the meeting is dealt withd 23 dispute. There was no -- I'm sure that H&cRt
24 that's -- it's just dealt with somethingteg $econd 24 accountants and others were not wrong in jinggment.
25 half of that second paragraph. 25 The agreement we had reached with the RwRadenue
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17:08 1 Authority was that they would come in aada proper 17:11 1 35 years, renewable. The definition afing
2 audit, which they had still not yet done, &mel matter 2 concessions' is specifically noted in ArtitGeas
3 was being left to that. There was no othéstanding 3 being defined under 'existing Rwandan legmtat
4 debt, as far as | know. 4 "NRD has completed its obligations undeice 2
5 Q. They regarded you as having outstanding urgebits and 5 and 3/4 and the agreement has endured t@uiditieas
6 would never have given you a Revenue clearavmeald 6 not been terminated.
7 they? 7 "It is therefore, respectfully, incumbeoiv on the
8 A. That's untrue and slanderous. 8 part of the Government of the Republic of Rdzato
9 Q. Let'slook at the application you did putim o 9 grant the necessary mining rights for a peoiod
10 18th September 2014. We have it at C-083w,N 10 35 years renewable to NRD, hereinafter refeto as
11 although it's dated 18th August on its fittecommon 11 the 'long-term licence'.”
12 ground, and there's no dispute, that thappased to 12 Now you didn't think at all that it wémetcase
13 read 18th September 2014, so this is a Septem 13 that the contract provided for automatic trighmine
14 application. 14 for 35 years, did you?
15 If we look at the first paragraph, yoy:sa 15 A. Ithinkit's an error, it should say 30 years
16 "This letter and the attached informatios 16 Q. You didn't think that either, did you?
17 submitted to you based upon the discussiarhgd in 17 A. Yes, "It shall have the right" is the langead the
18 your office on Tuesday, 16 September ... with 18 original contract.
19 Finance Director ... and our Director of Gpens ... 19 Q. And you knew that you had not satisfied gwuirements
20 By way of short explanation, the instructioryour 20 of Article 2 of the contract in respect of tteserves
21 letter dated 18 August 2014 that the investoNRD 21 and feasibility report, didn't you?
22 should submit ‘requirements' to you was fgz/\We 22 A. The representations from the beginning weeestme.
23 were glad to receive the letter by emaib(io 23 We were always treated as the long-termdiedolder
24 personal accounts) but had been informedtitaas a 24 as defined by law, we, as an indulgenceestahte
25 mass-mailing to all licence-holders and that 25 investment before we were granted the long-te
Page 181 Page 183
17:10 1 information requested from us, as investepuld wait 17112 1 concession agreement which we expected tihde
2 for resolution of the claims by Mr Benzinge." 2 commercially reasonable.
3 Now, you knew very well, didn't you, ttiage 3 Q. Nor had you submitted at any point --
4 request for the application had been direatédRD, as 4 A. Everybody else got a long-term concessiomteesxcept
5 a company, and Mr Imena was not concerningdiimvith 5 us.
6 any particular investors; correct? 6 Q. Nor had you submitted at any point a feasjhigport
7 A. No. Our understanding that that was a l¢ktar was 7 that was at all likely to be seen positiveptie
8 being sent to everybody, that this was how there 8 government; correct?
9 going to proceed with new licence applicatiand it 9 A. No, we had submitted a feasibility report.eTh
10 was a new process, for new arrivals to Rwanda 10 feasibility report was for us to be able ébetimine,
11 Q. You knew very well, didn't you, that -- wédit's look 11 as in any long-term licence application ia thining
12 at the second page. So this is the infoondkiat you 12 industry, as the basis on which we determivizether we
13 give. You say, starting with the third paega -- 13 would want to go ahead with our investment.
14 well, you start in the second paragraph: 14 Q. You also knew, didn't you, it was wrong tg S&
15 "The contract provides for purpose ofdgeeement 15 agreement had endured to date; correct?
16 and for the rights and obligations of theiparto the 16 A. No, we believed it had been endured to déle.had
17 agreement and authorises NRD to proceeditwith 17 fully performed on our side of the agreenasmt we were
18 obligated activities ..." 18 just waiting for performance on their side.
19 And then you say: 19 Q. Now, coming on to the next paragraph, yoerref the
20 "Article 2 sets out certain of the obtigas of 20 injection of funds. You say:
21 the parties and Article 3/4 provides for NREghts to 21 "In a period starting before the sigrifghe
22 obtain an automatic and exclusive right toexfor 22 above named contract to this date, NRD hdat®
23 cassiterite, wolframite and tantalum anywlvétkin the 23 invested funds in excess of US$20 milliown ithie
24 mining concession areas for a minimum pediefthed by 24 project.”
25 statute for 'mining concessions' of a mininafm 25 We've been through the amounts investddteat
Page 182 Page 184
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17:14 1 statement was untrue; correct? 17:16 1 industry. He alone had the ability.
2 A. No, it was correct. 2 Q. Now, you provided what purported to be a fakitsi
3 Q. You then attached some limited documentsyaitigo 3 report, which we have at C-085, and can wigbat
4 through those in a minute, but it's right;tign 4 document. Can we go to page 40.
5 that you didn't even purport to put in an agpion on 5 A. This, by the way, is the environmental probleras
6 a concession by concession basis as you lead be 6 telling you about where they did the groundgcahg.
7 requested to, correct? 7 The picture on the front.
8 A. We had fulfilled the terms of the original amgement. 8 Q. Page 40. This is a page summarising NRD&stments
9 We had submitted an application in 2010. The 9 in respect of infrastructure, where you ideditwo
10 application was deemed sulfficient. If thegrevasking 10 particular pieces of infrastructure.
11 for additional breakdown of information thiehad 11 Sorry, FTI, could you make it slightly alter so
12 never been clearly articulated to us in a thay said 12 | can just see the page. Thank you.
13 it's an amendment to the original agreeméerevwe had 13 Yes, I'm looking at the bottom paragrapim happy
14 fully executed. 14 for you to blow it up again. So it's thetbot
15 Q. You were told what to do, which is to apply o 15 paragraph we're looking at, so this is uRN&D's
16 a concession by concession basis, provitieg t 16 Investments Leading to Enhanced ExploratimhMining
17 information requested, and you didn't evéengpt to do 17 Capacity" and you say:
18 so, did you? 18 "NRD investments in respect of the pldmésnselves
19 A. I'm sorry, where are you reading from, or ieriod? 19 are summarised in the NRD Application 2010."
20 Q. I'mreminding you of a letter we looked ayanfew 20 And if we just scroll a little further uyve can
21 moments ago, which is Mr Imena's letter ingyést, 21 see that that's dealing with two plantsRhesiro
22 telling you specifically you had 30 days pply on a 22 plant and then further up the Nemba plaee tBat
23 concession by concession basis and to privide 23 paragraph, including constructing the Rutgiemt and
24 information requested? 24 the Nemba plant.
25 A. The agreement we had with the governmenthatsve 25 So what you are saying in this applicaisothat
Page 185 Page 187

17:15 1 submitted an application, then we stagbtiating the 17:18 1 the investment that's been done was done
2 terms of a long-term concession. If there swase 2 before November 2010 because the details @tenat to
3 reason, business reason for changing tha¢guoe, we 3 be found in the November 2010 applicationremxif?
4 would be happy to do it. 4 A. No, the investments were ongoing.
5 Q. Soyou just chose to ignore Mr Imena's letter? 5 Q. Well, you don't identify in this applicatian, this
6 A. We were not subject to this. Everybody else weated 6 feasibility study, any material new investmient
7 as a long-term concession holder and invided t 7 infrastructure, do you?
8 a negotiated agreement. If they wanted so®@e point 8 A. No, all investments were ongoing. The Nenlbatp
9 be able to say in that negotiation: no, thiscession 9 didn't exist in 2010 so, you know, with regerdhat
10 iS too large or we need to allow you to foonghese 10 item alone, but all upgrades have to -aitigork in
11 areas, that would be part of the long-terncession 11 progress. You can't stop investing in theimg.
12 agreement. 12 Q. Let's go back to that bottom paragraph aokl & it
13 Q. He was telling you you were subject to it e sent 13 again.
14 you a letter telling you what to do and ybose to 14 A. Okay.
15 ignore it; that's fair, isn't it? 15 Q. "NRD's investments in respect of the plamsiselves
16 A. No. No. It's not fair. We disputed that were 16 are summarised in the NRD Application 2010."
17 subject to it, we wanted to be treated theesas all 17 Making it quite clear that the investmiead taken
18 other holders. We had all of our documeunrisdind 18 place before November 2010 and is summairnsezit
19 research and expertise in our office, andidenot 19 document; yes?
20 giving it to us, so we assumed that this avast-up. 20 A. In Nemba? No.
21 He just wanted to be able to say: you fail@therwise 21 Q. That's what your document says that you stamini
22 he would have given us our office back. 22 correct?
23 Q. You provided what -- Mr Imena had no abil@ygive you 23 A, It may be inartfully worded, but the Nembarglwasn't
24 your office back, did he? 24 built until after 2010.
25 A. He absolutely did. He was in charge of ttieimg 25 Q. Canwe goto page 71. This is a sectionirgpafith
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17:19 1 exploration works. It actually startsydiu could go 17:22 1 Q. Now, let's look at paragraph 88. Thidealing with
2 back one page, if FTI can put the previouspapas 2 mineral reserve modelling. Can we start with
3 well at the same time. We've got a sectiatirlg with 3 starting with exploration and sampling, anthat
4 satellite image tools, and then on page &hyi$, 4 beginning of the first paragraph it says:
5 three paragraphs down: 5 "Wolframite sampling: initial reserve estites were
6 "In addition to the research reflectethim 6 carried out (pre-2010) for the primary wolfitan
7 supplemental materials to this Feasibilityd$tu. 7 deposits at Rutsiro and their associated sicgn
8 several field campaigns of exploration worlesev 8 tailings deposits.”
9 performed..." 9 So again there, the work done for resestienates
10 And then you say: 10 was pre-2010; yes?
11 "In the text below we roughly summarisef@rmed 11 A. No, that says initial reserve estimates wareied out
12 work." 12 then.
13 Can you see where I'm reading from? It's 13 Q. And no other work is identified; correct?
14 immediately above the 4.9: 14 A. Well, you'll have to let me read it. If yaiant me to
15 "For detail we refer on report NRD 20hd a 15 read it, I'll double-check, but ...
16 2008-2010 Annual Status Reports and supgortin 16 Q. It'sjust describing the work that we see in
17 materials." 17 the November 2010 application?
18 So it's clear, isn't it, that as regadhiswork 18 A. Yes, but all of the sampling was ongoing. wsre
19 also, surveying work, this feasibility studgntified 19 mining, we're sampling. We were unique arredhgining
20 no material new work that had not been ifledtin 20 companies in the ability to do that becausevere the
21 the November 2010 application? 21 only mining company with a lab. | beg tdeifwith
22 A. No -- well, I'm not saying that it's directyated, 22 you about what this means. If you are sathiagwe
23 but certainly we had teams of geologists peently in 23 failed because we didn't specify much ofetkgloratory
24 Rwanda from the Czech and Slovak Republics. 24 work after 2010, that's not to say it dithappen.
25 Q. If you had done any material new surveyingkwou 25 I think your staff, your client's staff woube able to
Page 189 Page 191
17:21 1 would have identified it in this applieatj wouldn't 17:24 1 verify it. We took thousands of samples.
2 you, and not just directed the reader to 2 Q. If you had done that, you would have idertifleem.
3 the November 2010 application; correct? 3 Let's go to Mr Imena's witness statement a
4 A. No. 4 paragraph 33.
5 Q. Let's goto page 88. 5 A. These seem to be questions of fact to mekgow, and
6 A. It may be less promotional than it shouldibmay be 6 I would urge you to go back and do a moreildeta
7 less of a statement to show how great webatehat's 7 investigation, since you are accusing me ofioing
8 what we wrote. 8 something when you have the information taltle to
9 Q. And the reality is, also, Mr Marshall, it'st fusst 9 demonstrate whether it's true or not.
10 this document, although we'll keep goind,tgdu had 10 Q. Now, Mr Imena deals with this applicationd e
11 other opportunities to supplement your makeyou 11 summarises his take on it. He says:
12 were given a number of opportunities by theegnment 12 "On 18 September 2014, NRD submittedraatist
13 and you never produced any updated investanent 13 complete application for the issuance of {tergn
14 surveying data, did you? 14 licences. Itincluded a 'feasibility stugydate'
15 A. | beg to differ. | think we did provide -very time 15 which, although some 90 pages in length rifmried
16 the geologists did work they spoke with their 16 almost nothing new -- it was largely a revinglkof
17 counterparts at the Ministry, they would hpxevided 17 the November 2010 Application with some giener
18 them with those studies -- 18 geological reports obtained from public relsdt
19 Q. You never -- 19 And that is a fair assessment, isriffithe
20 A. -- (overspeaking) not providing them to uday doesn't 20 feasibility report that you submitted?
21 mean that the work wasn't done. 21 A It's entirely unfair, because | know that etaff
22 Q. You never improved this part of your applmateven 22 spent hundreds of hours on it, and | wishwould do
23 though you were given repeated attempts poawe on 23 a close comparison rather than referringtieisory
24 your application, did you? 24 remarks by somebody who is very biased.
25 A. No, we did improve on this part of the apgtion. 25 Q. We're very happy to do a close comparisahisf
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17225 1 document and the November 2010 applicaiih indeed, | 17:28 1 MR BRODSKY: Did you say Imena supplemental?
2 one has been done, and you cannot identifyreatgrial 2 MR HILL: Imena supplemental, paragraph 19.
3 new investment in your November 2010 rep8xrry, in 3 MR BRODSKY: Thank you.
4 your 2014 -- or exploration in your 2014 repor 4 MR HILL: He says:
5 | beg to differ. | know that the work was @onYou 5 "In my first statement at paragraphs 123a@nd
6 can make a claim -- but, by the way, | wouttha 6 71, | explain how the sampling done by NRD was
7 encourage you to compare it to all other appiins. 7 superficial and that they had only obtainel 4dmples
8 Other than Rutongo, ours was far superior. 8 for three concessions, which equated to 1 keafop
9 Q. Let'sgoonin MrImena's witness statemensdys: 9 every 191 hectares. At paragraph 25 of tbersk
10 "The application overall (and despitetérens of 10 supplemental statement of Mr Marshall, herdahat
11 my letter of 18 August 2014, one applicati@s made, 11 NRD was the only company doing sampling daify basis
12 rather than a separate application for aadikidual 12 using new XRF spectrometers. This cannaiuse and
13 concession area with specific plans and esudilating 13 is not consistent with my understanding attitme.
14 to that concession) was evaluated by thentee. 14 First, if NRD was taking samples on a da#gib
15 Team ..." 15 | believe this would have been recorded in
16 Now, just taking that in stages, it'$ititp say 16 their November 2010 Application (or indeeg kater
17 you hadn't addressed the concession sirgiouahad 17 applications) -- but it was not. The Noveni@l0
18 been asked to; correct? 18 Application states only that 'a total of EHnples
19 A. Istand by our position that Mr Evode hadsgssion of 19 were collected' and this is consistent with t
20 our offices and would not give us access&atty the 20 explanation | gave in my first statementcddel, NRD
21 information he has requested. 21 was not the only company using a XRF speatenand in
22 Q. You're not -- you didn't mean to suggest kaEvode 22 fact they were commonly used in Rwanda."
23 had possession of your offices, did you? 23 And what he says is right, isn't it?
24 A. I mean the government had possession offtices, 24 A. No, it's entirely untrue. A couple of traslekMSA and
25 under the auspices of Mr Evode, yes. 25 Phoenix, had an XRF and | think those wegeotily
Page 193 Page 195
17:26 1 Q. You don't mean to suggest that eitheyod@ 17229 1 three in the country, perhaps Chris Halsex trader
2 | do. 2 also had an XRF, but other than that. They're
3 Q. Given that the previous feasibility study weasidered 3 expensive, about $50,000 with the relatedgenent, and
4 insufficient for the five-year licence applica in 4 so for most companies they would rather ralyhe
5 2010 and 2011, this was never going to beideres 5 judgment of the trader of -- for the valuetaf
6 adequate for a long-term licence, was it? Most have 6 minerals they were selling. We did not --duld say
7 known that. 7 that he has also made several other conchigibith
8 A. I'm sorry, repeat the question again. 8 are, you know, not based in reality -- noteokis
9 Q. You must have known that this feasibility nepeas 9 truth. There were detailed samples that HEc&tsent
10 never going to be considered sufficient fora-term 10 back to Europe for additional analysis, amdracall,
11 licence because the last one hadn't been? 11 and | would have to go back and look at fiieation,
12 A. Far superior to all other applications, otftemn 12 those were the 115 samples, so it's a bag kifos
13 Rutongo. We saw Gifurwe, we saw Rwinkwave ,saw 13 and 115 sent back for that specific purpose.
14 New Bugarama. Our documents far exceedes twad 14 But they were ongoing -- they were dangoing
15 | would invite you to provide those otherpgeals to 15 sampling and the XRF was a Bay View assst,\Bew
16 the panel for a point of comparison for them. 16 Group asset which was being used by NRDnktkat
17 Q. Can you look at your third witness statemanyour 17 that point.
18 second supplemental witness statements asited, 18 Q. Mr Marshall, if there had been lots and éftsamples,
19 paragraph 19. Sorry, paragraph 25, | sheayd You 19 as you suggest, you would have made thaticdgaur
20 say there: 20 application, but you didn't suggest thatanry
21 "NRD was the only company doing sampting daily 21 application, did you?
22 basis using the then new XRF spectrometdrishw 22 A. No, I think you're making a mistake about wiithought
23 enabled NRD to sample thousands of mineraiste." 23 was relevant in the application and what yath 20/20
24 Can we just see what Mr Imena says abatiin his 24 hindsight, claimed is relevant.
25 supplemental report at paragraph 19. 25 Q. Now, you also supported this application it
Page 194 Page 196
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1731 1 document we have at C-092 as an indicafigour 1733 1 transactions done by -- you've advisedsolawyers;
2 financial resources, and can we just look-862. 2 correct?
3 A. No, our financial resources was the investrmesid 3 A Yes.
4 already made. 4 Q. Thank you.
5 Q. They are interested, the government are steen 5 So it wouldn't assist at all, would it, i
6 what investment you can make going forwarsbipport of 6 accept -- it may be your answer to this vgasn't
7 your application for a long-term licence, &rédrey? 7 intended to, but it wouldn't assist at allNdbit, on
8 That's what they're interested in? 8 the question of NRD's financial capacity,f@se of
9 A. No, they're interested in whether we're gambe able 9 its backers, to execute proposed activitiemduhe
10 to make any investment. Remember, thisiena 10 period of a licence; correct?
11 application. This is a list of transactiémsme as 11 A. No, we may be unique in that we had alreatigfed
12 a professional. It's nothing to do with fingl 12 this question. It's not what are you gomdring,
13 capability. The investment they're intergsiteis can 13 it's we already have satisfied that.
14 you make any financial investment in Rwaizaa we'd 14 Q. So you considered that your application flang-term
15 already made $20 million in investments. 15 licence was sufficiently satisfied in ternfis o
16 Q. Well, this might be your answer. Let's josk at 16 resourcing and investment by the historieatment
17 this document. This is what you put in @adpe 17 that had been done; is that right?
18 relevant to your application to support thesi that 18 A. That's what we were told was the deal.
19 you had financial resources in order to make 19 Q. But that was your position --
20 a worthy applicant for a long-term licence. 20 A. That was the representations that had beele toaus
21 Let's look at what this document iss liéaded 21 and the basis on which we invested.
22 "Jillson and Marshall Associates, Counseibtsaw". 22 Q. And you were not, then --
23 A. Can you show us the requirement, what pronighis is 23 A. We're not --
24 supposed to be responsive to, because fii |y 24 Q. -- attempting to persuade the governmentyhatould
25 memory that this would have been submittegsmsonsive 25 bring anything else to the table for yourgdarm
Page 197 Page 199
1732 1 to a question of whether we had finareaglability? 17:34 1 licence beyond the historic investment ttlaal already
2 Q. Why do you think you submitted it? 2 been done?
3 A. ldon't know that it was submitted. 3 A. We had no ability to talk with anybody abouiat their
4 Q. Itwas. This is one of the documents yowedetin in 4 expectations might be over and above whatageglready
5 support of the application. 5 invested. There was no dialogue. There was all
6 A. What does the language say, and then mayde give 6 of these processes are iterative. They'idoalé on
7 you an explanation? 7 a colloquial -- collegial basis, we had norateato
8 Q. It's your explanation and we don't have arigm 8 talk to anybody about what was expected init@my on
9 from you why you're submitting it. 9 this list. As | say, | was out of the couratythe
10 A. What does the government say the requiremias® What 10 time, but | don't even understand why we vienrgng
11 were they asking for? 11 that discussion. We had an agreement. \Wéulfdled
12 Q. Itdoesn't matter. You tell us why -- 12 our part of the agreement, and now theyaaging the
13 A. It does matter, because | need to know wharg 13 rules.
14 claiming I'm responsive to. This is prepargany 14 Q. Let's goto R-020. This is an evaluatiorvioled of
15 staff, | was not in the country, as you semnfthe 15 your application -- that was made of yourliapfion by
16 meeting on the 16th. 16 a license application -- licence evaluateant, and
17 Q. Soyou say you didn't read the applicatiahtha 17 you can see that at the top of page 1. 'Swithe
18 supporting material? 18 "Honourable Minister", from "Licence EvaluatiTeam",
19 A. lwas notin the country. They were respogdo all 19 and if you look at the -- just to see whottram are,
20 of these provisions themselves. Did theyemak 20 if you look at the last page of the documpage 8,
21 a mistake? Entirely possible. But I'm aghkiou what 21 you can see there are four names as beirtigahe Do
22 it says. 22 you see that?
23 Q. You tell us what you think this document is. 23 A. Yes.
24 A. Thisis a list of our transactions as a lamf 24 Q. And then were you aware that there had been
25 Q. Yes. That's what | thought. This is adisthe 25 an evaluation of your application by a teahnictv made
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17:36 1 a recommendation to the Minister? 17:38 1 government that there is in fact a tabillist; do you
2 A. Of course not. 2 see that?
3 Q. Canwe look at page 7 of the document. FEhise 3 A. Iseethe language. It's not correct.
4 recommendation: 4 Q. And then we look at the bottom of page 5.
5 "After all observations seen above, ticlreal 5 A. Thisis the first I've seen this document.
6 evaluation team recommends that Natural Ressur 6 THE PRESIDENT: Today? Today? That's the firsetyou've
7 Development (NRD) may not be granted five essons, 7 seen it?
8 namely Nemba, Rutsiro, Giciye, Mara and Sebdyas is 8 A. No, | never saw it during this period, sorry.
9 because NRD did not submit all the requiresent 9 MR HILL: Soyou have seen it in preparation fustcase,
10 requested, and even those that were subraredeemed 10 presumably?
11 not satisfactory according to request ldétiethe 11 A. In preparation of this case, but not at timae.
12 Minister of State in charge of Mining, whigguested 12 | question whether it was contemporaneots. |
13 NRD to re-apply for some or all former minagas by 13 surprising to me, and the reason | say ithaguld be
14 NRD. 14 very unusual for the government to prepasekihd of
15 "The Evaluation ... team analysed docusnen 15 document without sharing it with the partyon$
16 submitted by NRD and the team found thatén t 16 applying. They ordinarily are very metictdon going
17 motivation letter for the application of tieence, 17 through each item so they fairly give peaptdrance to
18 NRD Rwanda Itd [did] not indicate which kiatiMining 18 respond.
19 Concession NRD Rwanda Ltd was willing to epein, the 19 Q. Looking onto page 5, there's a section "Reménts of
20 type of the licence was also not mentionedraing to 20 Mining and Exploration Plan", and in a sattichich
21 the new law. And also the company did ndicate the 21 says:
22 licence period it wanted." 22 "Minimum investment commitment on eachikfy area".
23 And their recommendation was not to gtlaat 23 The answer:
24 licences; yes? Do you see that? 24 "No. The company did not submit the e=tied
25 A. | see the language you're pointing to. Thal new 25 Minimum investment on each of the mining aegdemba,
Page 201 Page 203
17:37 1 to me, and this is the first time I'm asvéirat they 17:40 1 Giciye, Rutsiro, Mara and Sebeya. Howeévéne
2 ever held this kind of evaluation without sltaneously 2 document submitted the company shows thatlispend
3 conferring with people like us who might hdezn the 3 €382,000 to exploration over the five conaassi From
4 recipient of the licence. 4 2011 to 2015. The evaluation team found luait that
5 Q. And between pages 3 and 6 of the documefit litould 5 this information is not an updated informatiather
6 go to page 3. What you will see is betweagep@ and 6 old one and there is no expenditures allodated
7 6, the team listed all the items Mr Imena baen 7 Mining/exploitation."
8 requested to be provided. Perhaps if 3 azulitl come 8 And that's a fair analysis of the feagip#tudy
9 up, thank you. In the letter of 18 August &mey 9 you submitted, isn't it?
10 commented on whether they were provided leeythade 10 A. No, as a practical matter, the Ministry po®s the
11 observations on their content. 11 applicant with the amount of the expecte@ament at
12 So, for example, if you look at the bottof 12 each and every location, and the expectediainad
13 page 3, there was "Tax Clearance Certifitate the 13 production that would come from the mining.
14 Rwanda Revenue Authority", "submitted: naif ¢hen 14 The reason for that, just so you undedsts that
15 their observation is that: 15 that's part of a commercially reasonable-ienm
16 "The company is said to have [294] millRwandan 16 concession licence so that there are perfwena
17 francs as a tax liability to the GovernmdriRavanda. 17 characteristics, goals, requirements, irctmgract
18 This is according to the audit from 18 itself, which could lead to termination ifydidn't
19 PricewaterhouseCoopers which can be evidendbd 19 meet it.
20 letter addressed to the commissioner geoeral 20 But for us to -- we would never presuarg] it's
21 7 December 2010. See page 3 under summégay of 21 always been the dialogue in the past: whaodahink
22 liabilities. Further consultation can be elovith RRA 22 this can provide, what do you think is theoant of
23 to know the accurate liability." 23 investment required. If we hadn't had tlaiversation
24 So that's just one example of your failior 24 in recent couple of years, then we would have
25 provide a tax clearance and the perceptidhédy 25 necessarily gone back to the information ttiat
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17141 1 Ministry had provided to us before. 17:44 1 A. So where's the category for what has @jréaen done?
2 Q. Well, you knew, didn't you, that this was ofithe 2 Q. Inanswer to my question: you did not submt kind of

3 items on Mr Imena’s list, because this reisagbing 3 proof for financial capacity to support anyttoé

4 through the list. I'm going to pick up anotbee. Do 4 activities planned, did you?

5 you want to answer that? 5 A. Well, I'm sorry, | don't mean to be rude, ingtve

6 A. But my pointis that by this process, theyxtanged 6 already invested. We've already investedr@idn,

7 their approach. It's no longer a collegiskgand 7 isn't that proof of financial capacity? Whged it

8 take about these issues. From what I'm fgeénom you 8 start from zero? Why does the applicatiorgesgthat

9 is: he sent you these requirements, you digis\ver, 9 anything you've done so far is meaninglessw tell us
10 or you didn't answer in the way that he etqubc 10 what you're going to do and what it mearthénfuture
11 therefore you failed. That was never thegss in 11 without even talking to us?
12 Rwanda before this time. 12 Q. So the answer to my question is in termb@ptanned
13 Q. Let'sgoto page 5. Let's goto page 5. Wexe asked 13 activities going forward, which is what thiscument
14 to provide minimum work commitment on eachimg area, 14 was supposed to indicate, you did not proprdef of
15 to which their response is: 15 financial capacity, did you?
16 “"No. The company did not submit the tinfation 16 A. I have -- we were never asked in that context
17 requested, however the company in its doctithahseem 17 Q. You were asked specifically because it wasabthe
18 to be not updated shows some proposed gdtivit 18 items on the list; correct?
19 research, production, reserve, calculatiomggssing 19 A. No. No. No, we were asked do we have tligyeto
20 environmental mitigation and work safety tfoe 20 build out these concessions. We've inve&26dnillion
21 period [January 2011] to [January 2015]." 21 and now we -- we assume that that's to aslthes
22 And, again, your work proposal hadn'nbegdated 22 question. What is your financial capaci§yZ0 million
23 since the November 2010 application, had it? 23 this year. What more do you need? Nobogyirheested
24 A. No, you have the office, you have the docusydrcan't 24 $20 million in the industry even since théwlon't
25 be sure because, again, this is the firg tivat this 25 think there are three companies in Rwandd rigw with

Page 205 Page 207

17:43 1 kind of comment would be made. In fdeg hever 17:45 1 more than a million dollars investment.

2 heard of it being made without a consultatiith the 2 Q. No, | don't accept that $20 million figure Eomoment

3 applicant. 3 and we have been through that, but now tstls &t

4 Q. Then the next bit, a little lower down on saene page 4 what Mr Imena says about your report.

5 the penultimate row: 5 A. Pick a number then. We've already invesiatthat

6 "The financial capacity to support eactngotment 6 you're saying, if you follow the logical coasion of

7 with supporting documents to prove such acagpdor 7 your question, what you're saying is evergtiirat's

8 example a bank guarantee from any financialgeised 8 done doesn't count anymore, it's only abouatt whu're

9 institution by the Rwandan Government." 9 going to do now. That's a very -- "thank yeoy much,
10 So, again, you're being asked to densastr 10 you've given that to us".
11 financial capacity and their answer is neirth 11 Q. MrImena received this recommendation, caioaleat
12 evaluation is: 12 what he says at paragraph 33 of his witrtessmsent.
13 “No. The company did not submit any kifighroof 13 And in the second half of that document ferseo the
14 for financial capacity to support any of thei 14 evaluation by this team and he says:
15 activities planned.” 15 "They found that NRD had failed to pr@vitumerous
16 That, again, is a fair assessment chpipication 16 documents that were required of them inclyidiTax
17 you put in, isn't it? 17 Clearance Certificate ... a recommendatiom fihe
18 A. No, it's very unfair. 18 Rwanda Environmental Management Authorityhenstatus
19 Q. Are you suggesting you did submit proof afryo 19 of the environment at the five concessioasrproof
20 financial capacity to support the planned/aies? 20 of financial capacity to support each comreittnie to
21 A. Correct me if | am wrong, but this is for adiw 21 invest and develop the mines; and work planslation
22 applicants, for people they don't know amgtabout, 22 to each mining area, ie plans as to whatwesg
23 not somebody that has invested significardents of 23 planning at each of the five concession aadshow
24 money already. 24 they would go about this. These documente writical
25 Q. Inanswer to my question -- 25 to our evaluation of NRD's application; faample, the
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17:46 1 tax clearance certificate was necessagriwonstrate 17:49 1 A. No, and I think he has entirely misundesdtwhat we
2 that NRD had been paying taxes; and the re@mdation 2 took to be the principle: that we should ke kny new
3 from REMA as to the status of the environnvesis 3 investor, if you were considering us as a imm@stor,

4 critical because we had concerns about envieotal 4 that the $20 million that's already investectkedited

5 damage occurring at NRD's sites." 5 to us. What additional proof do you needwf o

6 And that was a fair evaluation of the faev some 6 financial capability?

7 of the flaws in your application, isn't it? 7 Q. Now, just a couple more questions on this befare

8 A. No, | think you're fundamentally mistaken.rgtiof 8 I move on, or before we have a break, in fact.

9 all, we could not get anything from the RwaR#svenue 9 Paragraph 35 of this statement, Mr Imemansarises
10 Authority, they didn't recognise us, for wehatr 10 his response, that the evaluation team detedthat
11 reasons they had, as the owner. There whasi®on 11 many of the documents were:

12 which we could get them to negotiate anythii¢puld 12 "... unsatisfactory, including the finehc
13 not recognise us. We tried. 13 document | have referred to ... and that NRRD
14 With regard to the Rwandan Environmenhddgement 14 [failed] to provide any tangible documentt thieoved
15 Authority, we went there to talk about wredions they 15 its financial capacity to develop mines. @érclingly,
16 could either do or support, consult, to labkvhether 16 by letter dated 28 October 2014, | advisedNirat had
17 there are environmental challenges thatdhae met. 17 a decision had been made not to grant ib@ning
18 Their official position is, they don't do awgrk until 18 licences, but that NRD had seven days tafilappeal
19 a licence is awarded. None, zero. Theytdon' 19 against this decision. | gave NRD this righappeal
20 they're not going to do speculative workeykay if 20 despite being under no obligation to do so."
21 you own that licence for that specific atban yes, 21 And it's right, isn't it, that he gavauyo
22 we will come and review it. So we were sitnihere, 22 a seven-day opportunity to appeal, despitbeiog
23 we had nothing more we could ask. 23 required to; yes?
24 Q. Mr Marshall, you are again coming up withrig®iwhich 24 A. My understanding from the Minister at thateiwas that
25 are a fiction, aren't you? 25 it was mandatory; that he, as part of duege®
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17:47 1 A. No, | am afraid your client hasn't infogou of the 1750 1 rights, we had the right of appeal, andoo& that
2 full nature of what's going on in Rwanda. 2 opportunity to appeal.

3 Q. Canwe look at paragraph 34? 3 Q. And there has been nothing unfair, has the®smny

4 A. This -- again, this was not presented to ubatt 4 part of this process? You were told what yeeded to

5 time, so these complaints we had no abilit§isouss 5 do, you didn't do it as you were asked tagetheas

6 with them. 6 an evaluation by a team looking at things abjely,

7 Q. So here Mr Imena says: 7 and the Minister accepted the recommendafibrso

8 "l have seen the document headed 'Seléntettial 8 team; that's fair, isn't it?

9 transactions from 1996' submitted by NRD at qfédts 9 A. It's entirely unfair and entirely unreasonablige
10 18 September 2014 application allegedly ateace of 10 should have been treated exactly the samak @ther
11 NRD's financial resources. That documentaios no 11 large-scale concession holders, and we vegre\lle
12 information regarding NRD's financial res@sor its 12 were singled out for this treatment. Anddh#y one
13 ability to finance the investment and develept of the 13 among them singled out for this treatment.

14 five concession areas. On the face ofetdiicument 14 Q. And by the time we get to 28 October, so stime after

15 has no relationship to NRD at all. As evideof NRD's 15 you put in the application, when Mr Imena ocwmicates

16 financial resources it was completely wogkleThe 16 his refusal, you still hadn't attempted tppgement

17 fact that NRD chose to submit this documsrévadence 17 the application in any way, had you?

18 of its financial resources was further evideto me 18 A. I'msorry?

19 that neither NRD nor Mr Marshall were takthg 19 Q. You hadn't attempted to supplement the agijgicin

20 application process seriously. | do notdwelithat 20 any way?

21 NRD can have been under any doubt as towadet 21 A. | think we submitted additional detail. Heekv what he

22 required.” 22 was doing. He knew that we were not ablgetaccess

23 And that is a fair comment on the list of 23 to the office, he knew we had no tags, hevkme had no

24 transactions by your law firm that you preddisn't 24 rights to be able to mine. So this wasunrind,

25 it? 25 a perfect set-up, which is why we continuieckty on
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17551 1 the advice of the military people who emaged us to 18:09 1 Mr Hill, do you think your clients ddwlo their
2 wait for the internal investigations to play.o 2 best to unblock the customs so that this getf§
3 Q. You did submit some very limited additiondbitmation, 3 through?
4 but that was only in response to a requedt o from 4 MR HILL: Yes, | hadn't, | am afraid, heard ofdlit all.
5 Mr Imena which comes later, and I'm goingdme to 5 It hadn't got to me. | will take instructiossd see
6 that. 6 what can be done. | am afraid it's a completeown
7 | wonder if now is a convenient moment, 7 to me, but | will certainly take instructioasd see
8 Mr President? 8 what can be done.
9 THE PRESIDENT: Yes, let's break for 15 minutes. 9 THE PRESIDENT: Good. Thank you very much.
10 (5.52 pm) 10 MR COWLEY: And just to be clear, | feel deferesivere, but
11 (A short break) 11 I shouldn't be, but there are so many allegabeing
12 (6.07 pm) 12 thrown around. I'm not suggesting anybodydmne
13 MR COWLEY: | have a housekeeping issue, Mr [edi and 13 something wrong, I'm just pointing out whaehrd. So
14 I think Mr Hill, so do you, you may not béarmed of 14 I'm just asking for help, not blaming anybdolythe
15 this because it doesn't immediately impaat gehedule 15 situation we are all in, | think both packagee in
16 with your witnesses, but it impacts the saleetbr 16 the same place.
17 guestioning our witnesses. 17 THE PRESIDENT: Yes, understood, and | hadrériefl any
18 We've been informed by FTI that theretare 18 criticism on your part.
19 packages trying to make their way througtceus, 19 MRHILL: No, nor me.
20 Rwandan customs, one package of materialartha 20 THE PRESIDENT: Right, let us continue, pleaséh the
21 necessary to participate that holds all efetyuipment 21 last round of cross-examination for Mr Matsha
22 for Claimants' witnesses, one package hdllds the 22 MR WATKINS: Okay, we're bringing the witnessight now.
23 equipment for Respondent's witnesses. Bamtkaoes are 23 MR HILL: Mr Marshall, carrying on with the licea
24 still held up in customs, they're not thraugh 24 application, we just dealt with Mr Imena‘fusal of
25 The next witness after re-direct of Mrristall is 25 your application following a recommendatiooni his
Page 213 Page 215
18:08 1 completed is Mr Buyskes, and | don't Haeeschedule 18:11 1 team, and | would like to look at yoump@asse to
2 committed to memory, but | think it impacte thext 2 Mr Imena's refusal, which is at bundle C-1&®his is
3 witness, though they may skip -- | bring itfte 3 a letter from you to the Rwandan police; ya@$fat's
4 Tribunal's attention not because | think thibunal 4 "CG, CID", isn'tit?
5 can solve it, but if there's any ability t@ggast that 5 A. Yes, that's the police.
6 members of the Respondent who may not alreaoly, but 6 Q. And it's headed "Formal Complaint Against Appa
7 that assistance may be needed and can prdimbly 7 Corruption", and in this letter you are, anféce,
8 helpfully provided by representatives of thespondent 8 complaining to the police, aren't you, thatiMena has
9 to get the packages through. 9 been corrupt?
10 THE PRESIDENT: This is hardware, is it, to dehvthe 10 A. Yes. | haven't read this letter, but | deate
11 actual filming? 11 sending a letter informing the police aboutliiena's
12 MR COWLEY: It's the computers and cameras. &h¢he 360 12 corruption.
13 camera is -- 13 Q. Andthisis --
14 THE PRESIDENT: Yes. 14 A. That's not the only one.
15 MR COWLEY: So a computer that's connected tarttegnet, 15 Q. --thisis not stamped and doesn't havedh®any's
16 whether it's FTI's or not, has the capabtititink 16 seal, this letter, and I'm just asking yoa,y@u sure
17 in, but they don't necessarily have the szapability 17 you sent this letter? It seems unclearytbatdid?
18 to allow FTI to do everything they may needo to 18 A. I'm sure we sent the letter to the policeualnis
19 help people or other things, I'll let FTI &aip the 19 corruption.
20 difference between just anybody's computettiagirs. 20 Q. And can we look at the last page of theretid/e can
21 The one big difference is most people daveh 21 see that you copied the letter, if you diadsié to
22 available to them an equivalent 360-degreeeca, that 22 the President, the Prime Minister, other stérs and
23 make-do or workarounds for that might benfare 23 the US Ambassador?
24 limited, and those are the two things | know. 24 A, Yes.
25 THE PRESIDENT: Yes. 25 Q. You were seeking to do maximum damage, vieren, to
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18:13 1 Mr Imena? 18:16 1 bailiff process, so to me that was corrupt

2 A. ldon't recall that, but it's possible. 2 Q. Youthen at E -- and I'm not going to takergymint

3 Q. Well, it says CC, and you were seeking to daimum 3 in this letter, because it's a long letteakifg up E

4 damage to Mr Imena, weren't you? 4 you say:

5 A. No, my objective was to get fair treatmentdar 5 "We have lost millions of USD of incomeginning
6 investors and | knew Mr Imena was corrupt. 6 more than 5 months ago, because Minister ENledally
7 Q. Let'slook at some of the points you maken ¥ai go 7 shut down our business. He shut us downfogirey us
8 to the first page of your letter. We have thi 8 the ITRI 'control tags' which are requireddy before
9 9

complaint, and under the complaint you say: any minerals can be sold. This was illegdlaithout

10 "A. We have lost our mining businesstigh what 10 due process: we had no hearing, receivedticerof
11 appears to be a State 'taking' or natiorialisaf our 11 closure, and were repeatedly refused an religith
12 company's assets, including mining licenceghich 12 Minister Evode."

13 was announced by Minister Evode on 28 Octdd&4." 13 But, as we've seen, and as you don'aiexpere,

14 So you are describing his notificatioat tyour 14 NRD had no licence, and Mr Imena was alsmdac
15 licence application has been unsuccesshulSiate 15 a competing claim; yes?

16 "taking" or nationalisation of the comparassets, 16 A. The licence issue as an excuse didn't commtipgmuch
17 which is a crime on his part; is that whai'y® 17 later.

18 saying? 18 Q. That's not right. Just stop there, Mr MatshEghat's
19 A. No, I think you're taking it out of contextthink 19 not right, because we've already been tonteting

20 the seizure of our business, the closureiobflice, 20 with you at which this was discussed, Mr Imeat out
21 the shifting of an application from one thatl already 21 his position in relation to the licence alnatt tis

22 been in process for a long time to a nevwdmere there 22 before this October letter. We've been ab itheeting.
23 was no communication other than a writtepaase, of 23 A. You're missing the timeline I'm referring top sorry.
24 which there was then no follow-up or no dision, we 24 Q. Well, you carry on.

25 saw, to use the vernacular, we thought thedis in. 25 A. He stopped the tagging in March. The taggad full

Page 217 Page 219
18:14 1 Q. You are saying, and you're referring is tidking or 18:17 1 bite in the beginning of April 2014. Aneé didn't hear

2 nationalisation being announced by Ministeod®/on 2 from him what it was about or why, just heussfd.

3 28 October 2014. That's his letter declinjiogr 3 Then we had a meeting late May, you can tellvhat the
4 application for licences, and you are sayinthé 4 date was, where he explained that Ben Benziagehe
5 police that this is a corrupt nationalisatidryour 5 owner of our concessions. So there was as ef that
6 assets, aren't you? 6 point, there was no discussion about "regsitagf, as

7 A. | was giving the whole context for what haghpened and 7 he called it, licences. Ben was the ownenwee out.
8 why we believed it to be corrupt, yes. 8 We were losing everything and being told irunocertain
9 Q. And then underneath that, you say: 9 terms to go home.

10 "There has been systematic strippinguotapital 10 So for us this was a very frustratingcpss. He

11 investment assets by numerous criminal scaciading 11 did refer to it as a piece of plastic and gbould

12 Bailiff 'seizure' scams, which the authositiefuse or 12 just continue mining and storing, which waegy hard

13 are unable to stop." 13 concept for him to suggest we should follow.

14 But again, you had raised that with theister of 14 Q. Contrary to what you say in this letter te police,

15 Justice and he had told you that on invetsbigahat
16 these are lawful judgments that you shoulgditng on

[EnY
9]

you had had meetings with Minister Evode nliaeu?
A. Not meaningful ones. We had a meeting with

[EnY
»

17 and settling; correct? 17 Minister Evode in March with his lawyer, | aleMay,
18 A. No, no, that wasn't how we understood it. diehave 18 this is the exciting one where Isaac, forgneur

19 several meetings with the Minister of Justieke, at 19 lawyer, announced that Ben was the ownettand
20 first, was very sympathetic. We were tolat e had 20 Minister agreed with him.

21 gotten some political guidance and he chahgeahind. 21 Q. Then you had a meeting in September, dido?y

22 The bailiff was, you know, not behaving lk®&ailiff
23 should or could. We still had no informataiyout,
24 other than the Pascal seizure, what anyeofefzures
25 were, no court orders, and he followed ndritbeo

N
N

A. Well, we could have.

Q. We've been to that today.

A. Which was that -- oh, Zuzana had a meetirnl tim
in September, I'm sorry, | see what you'yinsg

N NN
a b~ W
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18:18 1 Q. Minister Evode did meet with you, and wyai said in | 18:21 1 acquiring arms. We helped them on aaggieims. We
2 this letter is inaccurate? 2 don't know what they ultimately purchased,eaitset up
3 A. Look, this is a very small community. Ordiyagve 3 relationships they didn't otherwise have.

4 would have near daily contact with these peopVe had 4 Q. Can you look at the second page. So thisis the
5 been put out into the cold. No other miningypany was 5 Ministry of Natural Resources. He says:
6 treated this way. We simply didn't know tlingVVe had 6 "This letter serves also to inform yout tthe
7 to find things from the other mining concesdiolders 7 Ministry has terminated all prior working reddens with
8 what was going on. In earlier periods, we $iagply 8 your company. Consequently, if no any otluerit@ary
9 stopped by, they would stop by our mine, it wery 9 decision is taken within the notification meti
10 collegial. It's a small group trying to sek handful 10 mentioned ... you are requested to procettttiae
11 of problems. 11 closure process of mining operations ..."
12 Q. Let's look at what's then said in item 2aifry 12 It's quite clear, isn't it, that whatife
13 complaint: 13 regarding as at an end is your relationshifisregard
14 "The letter dated 28 October 2014 from 14 the concession and the mining. Nothing tevitlo the
15 Minister Evode to NRD is drafted to readfas i 15 military or anything else, is it?
16 Minister Evode is merely denying a 'minirgghce 16 A. That's not the way we read it.
17 application’. Minister Evode has selectivugsed the 17 Q. That's what the letter says.
18 facts to pretend that the relationship betwé®D and 18 A. And that's why we asked our colleagues imthigary
19 the Government of Rwanda is only in respéct o 19 how we should handle it, and they advisei waise it
20 an application for a mining licence. Thiad true. 20 as part of this letter that we preparedattime.
21 In fact, it appears that because Ministerdeimletter 21 Q. And this is a complete distortion, isn'tligt you're
22 cancels 'all' relationships, he is 'takimg' o 22 putting forward to the police of what hasreqed in
23 nationalising the NRD business. Minister @&/e letter 23 Minister Evode's letter?
24 does not follow the usual and customary Raand 24 A. No, it's not. It's the truth.
25 administrative practices." 25 Q. It's along letter, | can't pick up all of €an we
Page 221 Page 223

18:20 1 Minister Evode's letter, and we caragio, if you 18:22 1 go to the fourth page of the letter, amddoing to go

2 like, was simply declining your mining licence 2 to item G.
3 application, wasn't it? 3 MR BRODSKY: I'm sorry, in this same document?
4 A. No, | think in the second paragraph, if youtgdt, he 4 MR HILL: Yes. It's the same -- sorry, | apolagisve're
5 says this letter constitutes something lileg, th 5 back in C-165.
6 cancelling of all relationships between NRM@ #me 6 MR BRODSKY: Thank you.
7 Rwanda Government. 7 MR HILL: Fourth page, item (g) at the bottom. Ursay:
8 Q. Well, you didn't have any relationships beygodr 8 "There are many instances where Ministede
9 ability to mine on the concession, did you?aflwas 9 indirectly threatened NRD and its managemedtavners.
10 the contractual relationships that you hadect? 10 Among these, on (or about) August 14th, 26&4pld
11 A. No. No, of course not. 11 NRD business partner, David Bensusan .. hinawill
12 Q. You had an expired contract and you had edpir 12 nationalise NRD as a help to MSA" ..."
13 licences. 13 And then you go on:
14 A. We'd been referring to -- we've made endiefesences 14 "According to Bensusan, Minister Evodessately
15 to you about that relationship with the Rwamd 15 told him that he will 'stop NRD from havimgcome,
16 military. We were -- with the closing dowhanr mines 16 bankrupt them and take the mining licences'..
17 we shifted over to terrible work and we gufover to 17 And Mr Bensusan was shocked.
18 primarily to working for the Rwandan militaayd the 18 Now, none of that is true, is it?
19 Rwandan intelligence services. That's wheatvere 19 A. It's absolutely true.
20 asked to do and that's what we were hapgg.to 20 Q. We have Mr Bensusan's evidence on it andvies g
21 Q. Let'slook at R-022. 21 evidence, can we go to paragraph 8 of Mr Bzass
22 A. This is why we knew about all of the smugglgoing on 22 witness statement. He says:
23 of the minerals from Congo. This was padwfwork, 23 "l have been shown a copy of Mr Marshéditter to
24 was understanding how to improve Rwandalgagpn in 24 the CID dated 30 October 2014 ..."
25 the international community. They askedhigp on 25 And then he quotes the bit | have justireut, and
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18:24 1 then he says at paragraph 9: 18:26 1 A. They fired him. They closed the busineBsey left
2 "These statements are false. Ministenhrdid not 2 the country. He was the biggest exportevet o
3 ever make [those] comments to me, and | céytaever 3 $150 million a year and they closed the comatause
4 told Mr Marshall that he did." 4 of his corruption.
5 Then if we go on to paragraph 10: 5 Q. Let'sgoonin the letter to item 3:
6 "Further, the suggestion that Minister maevould 6 "Minister Evode has also apparently carspivith
7 have made such statements to me is completely 7 others to harass and intimidate NRD manageareht
8 implausible. | met Minister Imena on numeroasasions 8 investors ..."
9 through my position at MSA and always fount b be 9 And you are suggesting in these paragrtiyaits
10 highly professional. It is simply not crdéilthat he 10 Minister Evode has conspired, criminally quresl with
11 would have made such statements to me abguhiaing 11 Ben Benzinge, and that's the representatiomage
12 company, including NRD." 12 making to the police, isn't it?
13 And the truth is, you have invented #liegation 13 A. | believe that there was a criminal conspiracharm
14 for the purposes of this letter, haven't you? 14 NRD, when Ben Benzinge had no valid clairavming 100%
15 A. Absolutely not, and what you're saying isidirous. 15 of the company, and yet he was treated |i@0& owner
16 David is not mistaken, he is lying here. iddad the 16 of the company.
17 biggest concession comptoir in Rwanda, hepaesers 17 Q. You had no justification at all, did you, the
18 with General James Kabarebe who was theMirgster of 18 allegation to the police that Mr Imena hachirally
19 Defence. | met with them on some occasi@wery 19 conspired with Mr Benzinge.
20 weekend they were meeting to talk about bring 20 A. That was the only explanation | could seenfoat was
21 minerals in from Congo. They wanted our ngni 21 happening to us.
22 concessions. He made repeated proposals & m 22 Q. MrImena, as he explained to you, was fag#daclaim
23 various times, none of them were so thateutdoget 23 from Mr Benzinge; yes?
24 out. | was terribly worried if we merged hwitis 24 A. But the claim was that he be recognised@2%
25 company he would squeeze us out and we mdghde able 25 shareholder; not that he be given ownerdhi@@%o of
Page 225 Page 227
18:25 1 to pay any of the investors back. 18:28 1 the company.
2 His effort, to use Evode, | would be gigst, 2 Q. MrImena was faced with a claim from Mr Bemgrihat he
3 but | know that he would tell me things whesawere 3 was entitled to represent the company andvwgra not,
4 good friends. We found him to be duplicitcafter 4 and that claim accorded with the Supreme Godgment
5 several years, it took a long time before neenstood 5 that Mr Benzinge had; correct?
6 it. We found that his business with Genemb&tebe 6 A. No. You're misreading it. He -- the arbitragaid
7 and moving minerals and pretending that thegevef 7 that Ben Benzinge shall be appointed the miagag
8 Rwandan origin was something we could nevegaoeof 8 director. We went to the commercial registngd the
9 anyway, but for us -- 9 commercial registrar, legal counsel, gavedvica:
10 Q. Just pausing there, this is yet another pérsa very 10 fine, they can effect that for the 20 secafdhat
11 long list, Mr Marshall, who says somethingl ylisagree 11 day, and then the owners of the companyreritiove him.
12 with and you immediately launch into accusatiof 12 Q. Now, I'm not accepting the evidence thatjystigave,
13 criminality; yes? 13 but leaving all that aside, Mr Imena, frors hi
14 A. No. We and several other investors in theuitia mining 14 perspective, was faced with a claim from MnBEnge who
15 community went to his parent company, Crohjié&erman 15 was holding a Supreme Court judgment thadatd his
16 company owned by the Pilarski family. Weshlared 16 claim, and you knew that when you wrote lesiger?
17 information on the duplicitousness and helevdo 17 A. Nobody interpreted the judgment to read Wet. The
18 things like he would change the internal cat@pin the 18 arbitration judgment, in operable languagél s
19 Niton so that he would get a different regdind 19 "I don't understand what Mr Marshall is doiege",
20 therefore didn't have to pay the miners tifleafnount 20 not: "he's not the owner". She said "I dimdw what
21 due to them. 21 he's doing here". A very different concephd
22 Q. Mr Marshall, you are simply digressing inteegies of 22 Mr Evode in his wisdom decided that meartt Bem was
23 allegations you have never made before wamemot 23 the owner of the entire company. That'btss of
24 true and are simply illustrating your proggn® slur 24 their claim.
25 anyone who you disagree with. 25 Q. He did not. He never said to you that hédgelthat
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18:29 1 Ben was the owner of the company. Hefa@sg a claim | 18:32 1 say that Mr Bosco was enforcing on judgsiermich were
2 and he regarded there as being managemees ittsat 2 fully satisfied?
3 needed to be resolved before he would isgige ta 3 A Yes,itis.
4 A. No. 4 Q. This was a point which was taken up in a mgetvasn't
5 Q. And you had no basis whatsoever, did youydor 5 it, by the police and Mr Bosco and Ms Mruskaowia, and
6 allegation of criminal conspiracy? 6 she declined to provide any substantiatiorhigr
7 A. No, you're being mean-spirited. Other coricess 7 assertion?
8 holders had internal disputes too; ours wa®tity one 8 A. I'm sorry, you've got it backwards. It's theliff
9 where the Minister took a side in it and dsg@ssed us 9 that has to be able to substantiate whatl#ia ¢s.
10 from both our offices and our concessionsose 10 Q. No, he --
11 decisions cannot be made without his authorit 11 A. We never got a document from the bailiff shagywvhat
12 Q. Now let's look at (c) in this, down at thetbm of the 12 the orders were or on what basis he coulcertrak
13 page: 13 claim, never.
14 "Minister Evode has refused to give 'cartags’ 14 Q. Mr Marshall, you have it the wrong way aroufidhe
15 to NRD because, according to him, the owneistiNRD 15 bailiff had valid claims. You complainedtte
16 is in what he says is a 'dispute’. He hagpmwided 16 Minister of Justice who told you to pay upta valid
17 any evidence of that so-called ‘dispute'rdtien by 17 claims. Your next line of defence which weised at a
18 repeating Benzinge's unsubstantiated altegati 18 meeting with the police attending was thateloow these
19 Now, what you describe as the unsubstizoki 19 claims had already been paid off and you \asked to
20 allegations are, in fact, an award from duitrator 20 provide substantiation for that and you ditddo so,
21 backed by judgment from the Supreme Courtect? 21 and that's the correct position, isn't it?
22 A. That's not what the award says, which is @lyeu're 22 A. You can ask Zuzana, | think some of the navere
23 misreading this. 23 recognised. We never got orders from thet¢tosay
24 Q. And this is a distortion of the position whigou are 24 what those claims were, never. I'm repeatigigelf 100
25 giving to the police, isn't it? 25 times and | apologise for it, but you're fnigghe
Page 229 Page 231
18:30 1 A. No, the reason they gave it back to ustigust 22 was 18:33 1 point. We don't know what those claimsavéNe
2 because they said: yes, you are the owner. 2 recognised some of the names and we sat ditiseme
3 Q. Now, let's go to item 4. 3 of the people, not me, but Zuzana, and plasiséer.
4 A. It was only Minister Evode who was claimintpray with 4 We don't know.
5 Bailiff Bosco, that Ben was the owner. 5 Q. This letter of yours contains a series ofeerer and
6 Q. Let'sgotoitem 4: 6 unsubstantiated criminal allegations againstrivena,
7 "In addition to the evident malfeasance by 7 doesn't it?
8 Minister Evode, other State officials haveapptly 8 A. No, these are all factual.
9 'targeted' us and are victimising NRD. It Wdoappear 9 Q. And do you consider this the kind of behavioura
10 that Minister Evode's harassment of NRD &d i 10 realistic professional applicant for a loegst mining
11 management and investors has 'emboldenedsdth 11 licence?
12 attack NRD and its assets. 12 A. No, we were being dispossessed of everythitigey were
13 "Most prominent amongst these is Stateri®ailiff 13 taking it from us. They've stripped Nemlzafi$800,000
14 Jean Bosco Nsengiyuma, who has committedaarenes 14 worth of property without legal process, vath
15 against NRD but who is apparently 'protedigdhe 15 so-called legal process but which was natlia legal
16 police and other State authorities." 16 process. There was never an accounting odyoéver
17 You then go on and say that: 17 was coming to us to explain where the equiptroe
18 "Last Friday we were informed by Metrafzol Police 18 minerals went that were stolen or the damtmesvere
19 authorities that the Court Bailiff, Jean Bndtas 19 done or how we were going to be compensdteudas as
20 announced to them that he will begin auatigmhore NRD 20 if we stopped existing.
21 assets to collect (approximately) $82,008lleged 21 Q. Now, on the Respondent's side we don't aoept
22 court judgments. And yet these are the 2ouet 22 a moment you have any valid claims at aliifogou
23 Judgments which he has already executedammbfully 23 did consider you had claims to have beenogxjated or
24 satisfied.” 24 harshly treated, in contradiction to thetiretis
25 Now, this was a point -- it was not trwes it, to 25 quite clear from this letter that that wdsapparent
Page 230 Page 232
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1834 1 to you at that point; yes? 18:37 1 to everybody. We had assumed that ineaapplicable
2 A. Thatwas -- 2 to us because our offices were closed and-that
3 Q. You're complaining vociferously about what yascribe 3 were our concessions. So we were alreadgfout
4 as your mistreatment, so the claims that you pursue 4 business. We assumed that this letter wassa m
5 in this arbitration were all apparent to yothis 5 mailing and not specifically addressed tdous we did
6 point, weren't they? 6 take the step of setting up a meeting withistan
7 A. Were all apparent? 7 Biruta who had just taken on his functionsgtdy
8 Q. Were apparent to you at this point: you wevara of 8 a week before, and this was the first day evéccspeak
9 the points that you now advance as claimkig t 9 to him. Evode was not willing to speak tatthis
10 arbitration. We can see it from a lettecease you 10 time. We got that meeting two days -- beeaisis
11 are -- 11 availability, two days before it was due, yoti're
12 A. I'm sorry, please ask the question a diffenay. 12 right, the mass mailing came out 30 daysrbdfe
13 Q. You were aware -- 13 18th.
14 A. Yes. 14 Q. Go tothe next page. You talk about anatberpany
15 Q. -- you were aware of the matters that you complain 15 being given two years, but by this point hadn't had
16 about in this arbitration, because you areptaining 16 a licence, had you, since October 2012, sdpwe been
17 about them in this letter. So you were alyeally 17 out of licence for more than two years; aciffe
18 aware of this proposition that you had begmapriated 18 A. They were in exactly the same position: theg been
19 by virtue of being declined licences, youevaware of 19 out of a licence for two years as well. ThiRutongo
20 the suggestion you've been expropriated inashly 20 I'm referring to.
21 treated by reference to Mr Benzinge's acimmbs 21 Q. You had been out of licence for two yearsesiyour
22 Mr Bosco's actions, it's all there in thisde isn't 22 licence had expired in October 2012; yes?
23 it? 23 A. And they had been the same.
24 A. No, | disagree. You know, we wanted to ble &b do 24 Q. And you had not made any application ainahat
25 the right thing. We had a great relationstitp the 25 licence period until this licence applicatioarrect?
Page 233 Page 235
18:35 1 Rwanda military, they were very enthugiead 18:38 1 A. Thisis a new argument that started mateh.| When we
2 conveyed to us how much they valued our sesvic 2 submitted the application, it was by far testbwe
3 They, in the Rwanda cultural hierarchyg, far 3 saw the other applications, we knew --
4 higher than anything to do with the Ministnywehatever 4 Q. That's just not right, is it? We'll come oRatongo
5 petty corruption was going on there. Theyeawer 5 a little later, but the reality is that Rutongere in
6 instructing me to wait and be patient. | wedressing 6 a completely different position and that theyl a well
7 here concrete examples of crimes which had bee 7 advanced licence application which had alrdzein
8 committed against us, and our disappointnfeitthe 8 favourably received by the government, entirel
9 police had not taken action in what was clegmeft, 9 different from you who had no licence applimabn
10 no more. 10 foot until you launched this one in the autwh2014.
11 Q. Now let's go to C-086. 11 A. You are being casual about your terms. Tlueinces,
12 A. Under the colour of law, but theft. 12 by your standard, expired the same time didrs
13 Q. Let's goto C-086. This is your next letter 13 | don't agree that they expired at all, hat t
14 Mr Imena, which contains your appeal, andpplication 14 four-year period ended about the same tiatsotirs
15 for a licence. Just underneath the italitjsart: 15 did. They had two side-by-side applicatidistongo
16 "After giving us only 2 days to prepare t 16 and Tinco -- ETI, sorry.
17 so-called 'application’, we expected ingsifiem your 17 Q. Don't worry, we're going to come to it beeawe have
18 office as well as additional communicationand not 18 evidence from Mr Imena explaining what hajglest
19 a termination letter. We take the opportuaftseven 19 Rutongo so | can show you exactly what haggen
20 days to lodge this appeal against your datisi 20 MR COWLEY: Mr President, | would ask, the quesstivas put
21 Now, it's not true, is it, to say you e@nly 21 to him challenging him to disagree with Rgiomvas in
22 given two days; you were given 30 days toerthls 22 a much better situation.
23 application? 23 Now, when he tried to answer that, cgttiim off
24 A. Yes, well, you are sort of right. The lettame but 24 as if that's not responsive and moving amfdair.
25 it was a form letter that we understood weindsent 25 I would suggest the path forward is eitheritbhdraw
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18:40 1 the question he asked, or to let him anffveequestion 18:43 1 Q. You knew you could re-apply?
2 he asked, but not to just say he's done amgpieand 2 A. You started this question by saying we diddwt
3 move on. 3 something which we ought to have done, angbaiyt to
4 MR HILL: I don't mind if Mr Marshall wants to ctinue the 4 you is we were following all instructions dttanes.
5 answer now, but we are coming back to thig tiaper, 5 Q. You knew you could re-apply because you haatt@mpt
6 so | hope he doesn't repeat it later. 6 at re-applying in January 2013, which wasiihe-pager
7 A. You made the point that somehow you think Rgtoor 7 that we looked at; correct?

8 ETI, which is Nyakabingo, were somehow inféedent 8 A. No, we follow the instructions of the Ministryf the

9 position. They were in exactly the same pmsive 9 Ministry calls up and says: we need an apjiica

10 were. Both of them were under long-term tiagon at 10 which says X, Y, Z, that's what we put togetht's

11 this point. They'd been talking about themtfvo 11 not a question of our taking the initiativenot.

12 years. 12 That's not the way the system works. Theyecto us

13 But the terms of those licences werentisdiy 13 and say this is what you need to do now.

14 identical to ours, they were four-year agress) they 14 Q. And you had been specifically asked to reyampp

15 had that four-year period, and I'm not agigéls at 15 Mr Imena at the end of -- in late 2013, aod adn't

16 termination, but that four-year period hadezh 16 done so; correct?

17 two years before. 17 A. I don't know what you're talking about.

18 They were being treated as a negotigkotner, 18 Q. We looked at the meeting minute of the mgetirwhich

19 the negotiations were ongoing, and we hathaace to 19 he asked you to re-apply.

20 negotiate our agreement, much less the tneeagents 20 A. Ithink | specifically told you that that nmewey did

21 that they were negotiating side-by-side. 21 not cover that topic. 100%, I'm quite certaé did

22 Q. Rutongo had 20 times your production lewdtin't 22 not ask us to re-apply at that meeting.

23 they? 23 Q. ltis entirely wrong to say you have had tviour

24 A. |l don't know that. 24 years --

25 Q. Well, there is a document from you that comdi exactly 25 A. You're creating an assumption based on sangetiiat
Page 237 Page 239

18141 1 that. Do you want me to show it to you? 18:44 1 | disagreed with before.
2 A. Yes, please. 2 Q. It's entirely wrong, isn't it, to say you hadwvait
3 Q. GotoR-107. 3 four years for an opportunity to re-apply foences?
4 A. What am | looking for? 4 A. We had applied in 2010. We were waiting fo t
5 Q. Just give me one moment. (Pause). 5 negotiation which was ongoing for Rutongo. yWas
6 I'll come back to that question. | saidduld 6 Rutongo given the opportunity to negotiateltimeg-term
7 deal with Rutongo later, and | will. 7 agreement and instead we have to so-callegph-
8 No, let's go back to the letter we were 8pn 8 Why didn't Rutongo have to re-apply, or Nyakgb, or
9 we're in C-086, second page. And under "Prior 9 any of the others?
10 negotiations" you say: 10 Q. Let's go to the next page.
11 "Note that NRD submitted the applicafiona long 11 A. We were treated like we had just arrived ey didn't
12 term mining licence in 2010 and had to wait4 years 12 know anything about it and it was very unfair
13 for this so-called '‘opportunity’ to 're-apgly 13 Q. Let's go to the next page, first bullet.
14 Now, that is simply not correct, is icause you 14 A. (overspeaking) it was an excuse to be abdetos up
15 had been invited specifically to re-apply sad could 15 for taking our assets. That's the bottom fiere.
16 have re-applied at any point prior to now? 16 It's not like neutral: okay, you can't inviste,
17 A. No. Those forms were not created until ttmaé when 17 fine, you can go home. No, we've alreadgéted and
18 they requested the information. There wagrooess 18 they're trying to take it, and it was vergeiing.
19 before this, | think you're mistaken. Yowdé¢o go 19 Q. That's the point we are about to come t@ afdhis
20 back and talk to your client. I'm certaimatthat. 20 page, this bullet:
21 Q. Well, Mr Marshall, the difficulty with thas iyou did 21 "Our investors invested over US$20 millad new
22 make an application, a very defective one, 22 invested money (not reinvested from operatioash
23 in January 2013, didn't you? 23 flows)."
24 A. Whatever application process we adhered watéheir 24 Now, that is a representation that theebeen
25 instruction. 25 $20 million of new invested money, and teatimply
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18:46 1 incorrect, isn't it? 18:48 1 A. No, it's not an invention. Is there atale? | doubt
2 A, Well, | think you need to, as you said, yoe going to 2 it, but you have to be able to let us go thtothat
3 bifurcate this process, and then you'll knoat.t 3 process.
4 Q. We already have looked at that $20 million? 4 Q. Can someone pull up your skeleton argument --
5 A. You keep announcing that it's untrue. | h&dven 5 A. (Overspeaking) conclusions and then accusefrbeing
6 conceded that point. 6 a liar and that's just slanderous.
7 Q. That $20 million figure is the figure in dalla 7 Q. Let's have a look at your own side's pre-hedrrief,
8 conversion that we've already looked at? 8 for this arbitration, at paragraph 9. Whsdil in
9 A. No, itis not a figure we've already looked-at 9 this paragraph in the second half after erpigiabout
10 Q. It'sthe lion's share of -- 10 investments:
11 A. -- we have not already agreed. We contribérem NRD, 11 "Most of this investment came from re¢ain
12 | mean they (inaudible) to NRD. We alreadg the 12 earnings."
13 investment which was made by HC Starck, amihtend to 13 So your own position is that such investtras you
14 be able to show you that that is the morigayt you -- 14 did provide mostly came from retained earsimgrrect?
15 Q. Now, the lion's share -- just listen to mgsfion. 15 A. | can't comment on it without going througle t
16 A. -- (overspeaking) process and bifurcated ftiois 16 exercise. | don't know.
17 Q. Ifyou listen to my question. The lion'srehaf that 17 Q. And what was put in this letter in respormse t
18 money, as we saw earlier in this cross-exatioim, came 18 Minister Imena was simply untrue, wasn't it?
19 in from HC Starck, and even that money, there basis 19 A. No, and it's slanderous for you to say itfsue.
20 for saying it's new invested money as opptsed 20 There was significant investment. What thahber was
21 re-investment from operational cash flowsrex? We 21 | cannot précis, and we won't be able toipndmtil we
22 talked about that earlier? 22 go through that exercise.
23 A. No, without going through that research I'cefl you 23 Q. And just staying with that letter, can welao the
24 that. 24 next paragraph? We're back to the letter.
25 Q. And then the other -- 25 A. If I may draw an example for you. | don'oknof one
Page 241 Page 243
18:47 1 A. (overspeaking). 18:50 1 other company other than Rutongo who tede$1, any
2 Q. -- smaller portion of the $20 million is th&timated 2 money. Maybe Musha Piran maybe has invedtedion
3 €6 million that you put in, in square brackets 3 or $2 million, I don't know it, but | don't &w any
4 foreign consultants and engineering feesyandjot 4 other mining company who has invested attahia
5 no -- and two points about that: first, thatngy was 5 point. All those that have invested for tteeim
6 not invested at all; secondly, it certainlyswa 6 reasons have left.
7 invested as net new money, was it? 7 Q. So FTI, we're C-086, and now going to the next
8 A. Well, | appreciate that you are raising issioeshe 8 paragraph. So | was just looking at -- yesys
9 Government of Rwanda. The Government of Re&anadne, 9 we're on the next -- oh no, sorry, that'strigh
10 they saw our books, they saw our investmentsthey 10 Underneath that. Sorry, just give me one aram
11 never objected, and | wish you would givéheschance 11 Yes, can you go to the next page, plesss, this
12 to be able to go through those amounts ardblesto 12 was the paragraph we were on. Thank yow tNen say:
13 demonstrate what that number was, but | staled it's 13 "And last but not least -- we have erigti
14 a bifurcated process so we can do it thewhatever 14 agreements beginning in 2006, later amendécdded
15 you suggest, but for me, this is a questfdremng 15 to, which created the base for our largestment and
16 able to show that information, not reachit o 16 for the future long term mining licence. Yy
17 a conclusory basis. 17 performed under these contracts and haghata
18 Q. You have made in your correspondence alag/dy 18 a long term mining licence. You make no rioenof
19 a number of allegations about the $20 million 19 these agreements except to announce thaatbey
20 investment. Not until this point did you eseggest 20 ‘terminated’. Your termination, of coursea ibreach
21 that this was $20 million of new invested eynot 21 of those agreements in violation of the Bilak
22 reinvested from operational cash flows; aifre 22 Investment Treaty ..."
23 A. No. | can't tell you the answer to that mfation 23 And you regarded at that stage Rwandttna as
24 without going through that exercise. 24 being a breach of the bilateral agreemeatytyelo
25 Q. Thatis an invention, isn't it, on your part? 25 you?
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18:51 1 A. I'm making an argument, you know, for ri@r themto | 18:54 1 Q. Let's look at item 8.

2 say that you now have to go home and you twleave 2 A. Sorry, it also begs the question of why h@sédl us

3 your assets behind, that has a practical rapnetsult 3 from tagging if there was an investment disputhe

4 for us. So, you know, if that's what they evgoing to 4 tagging goes to the business, not to the iidgils.

5 do, and that's what | was afraid they weragto do, 5 Q. Item8.

6 | wanted to alert them that there would beogeople 6 A. Why would he stop the company being taggédifis

7 looking at this, and hopefully somebody waddiew it 7 a person-to-person or a group-to-group digputenade

8 and at least encourage them to behave properly 8 no sense to us. That's --

9 Q. Thatwas on 1st November. You wrote anottéed on 9 Q. It does make sense because you have diffezepte
10 5th November, which we have at C-171, to 10 claiming to be in control of the company.vNet's go
11 Minister Biruta. Let's look at that. Andwysay in 11 to item 8. Minister Evode --

12 the first paragraph you've been. 12 A. You're misunderstanding the ITRI rules. THeI rules
13 "... victimised..." 13 are that the tags are issued to companisgarnes
14 A. Yes. 14 function -- if there is an internal disputithin the
15 Q. "... by the acts of Minister of State Evodeha and we 15 company, that's not an ITRI issue.
16 ask that you intervene..." 16 Q. Let's gotoitem 8.
17 A. Yes. 17 A. No ITRI participant was ever cancelled fattheason
18 Q. Then two paragraphs down you say: 18 other than us.
19 "... Minister of State for Mining Evodash 19 Q. Let'sgotoitem 8:
20 maliciously targeted NRD..." 20 "Minister Evode demanded a 're-applicafimm us
21 A. Yes. 21 for all of the NRD mining areas and malicigusolated
22 Q. Then in the next line you refer to "abuspawers"? 22 normal Rwanda administrative procedures:
23 A. Yes. 23 "(a) Minister Evode refuses to acknowiedgthat
24 Q. Then you have in this letter a list of actiosa 24 agreements exist between the Government ahBavand
25 against Mr Imena. 25 NRD dating back to 2006 ..."
Page 245 Page 247
1853 1 A. Yes. 18:56 1 Do you see that?

2 Q. And if we look at item 2, for instance, yoy:sa 2 A Yes.

3 "NRD has been out of business since imat. t We 3 Q. Now, that agreement was no longer extant anchgd not
4 have repeatedly asked Minister Evode to aNiRD to 4 met your obligations under it; correct?

5 resume business but Minister Evode has refasgding 5 A. Itwas fully executory; correct?

6 that there is a 'dispute’ about the ownershipRD... 6 Q. No, that agreement was defunct because yofated to
7 please note that the so-called 'dispute'lis on 7 meet your obligations under it?

8 recognised by Minister Evode himself." 8 A. We had fully performed and we were waiting toe
9 And again, as in other letters, ignorimg fact 9 negotiation for the language of the commdiscial
10 that Mr Benzinge was confronting Mr Imenahvah 10 reasonable long-term licence.

11 arbitration award and a Supreme Court judgneenrect? 11 Q. Item (b) in your complaint to Minister Biruta
12 A. Yes, but you're again assuming what thatjuetg says, 12 "(b) Minister Evode insisted that weagply' for
13 you're not going into the detail of whetheatt 13 the mining licences on 2-days notice ..."
14 judgment means anything. For the arbitratc@ay: 14 That's simply incorrect, isn't it? Heggou 30
15 | don't know what Rod Marshall is doing hened that 15 days' notice to apply?
16 to be interpreted by Benzinge and only Marigvode as 16 A. We assumed that it did not apply to us fothe
17 meaning Rod Marshall is no longer a shareindidt 17 reasons I've already given you. We had &y ¢h
18 Benzinge is the sole remaining shareholderot 18 which to reply when we were told that yes) iave to
19 a fair reading of that judgment. And for that -- 19 reply despite the fact you don't have actegeur
20 | fully agree that these are very emotioeahs, but 20 files --
21 we were facing losing everything, and | wayv 21 Q. This is what you were putting forward to &eot
22 emotional, but my point being that there'svag you 22 minister, incorrectly, as evidence of conapbn the
23 could read that arbitration decision and Bad 23 part of Minister Evode; correct?
24 Marshall and his investors are not the owritss 24 A. No, | think it's absolutely correct: Ministévode
25 Ben Benzinge. 25 would not meet with us, period.
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18:,57 1 Q. Could you look at now C-098 -- 18:59 1 A. They didn't -- you were too quick for m&an you
2 A. Until two days before. 2 scroll up?
3 Q. Let'slook at C-098. This is the responsmfro 3 Q. ljustread the second paragraph.
4 Minister Biruta: 4 A. lunderstand. November 12th, 2014. And whibfiosm?
5 "Reference is made to your letter of 5 &uober 2014 5 Q. Thisis from the Ministry of Natural Resourtegou.
6 requesting for urgent help in connection wir 6 A. lunderstand, but who, particularly? Is tingm
7 company being victimised and seeking for my 7 Minister Imena?
8 intervention. 8 Q. Thisis from Imena, yes. So the first poiatis
9 "Recalling different open dialogues thenigliry had 9 making is that, contrary to the suggestioyoiar
10 with you where you raised issues concerning gompany 10 letter --
11 of re-application process for the expiredingn 11 A. We disagreed, it's clear.
12 licence; the Ministry advised that you dpettsonalise 12 Q. Now, the next point, if you go over the page] in
13 issues but rather comply with the mining law 13 fact if FTI could get up that second page, @so the
14 requirements. 14 third page of the document, the next pagheof
15 "Therefore, the Ministry takes this ogpoity to 15 document, you can see that the Ministry gawea list
16 clarify that (1) Minister of State Evode Inaemade 16 of the missing documents and gave you aresgpr
17 decisions on behalf of the Ministry and is t@pacity 17 opportunity to improve your application; yes?
18 as State representative in charge of mimdgstry 18 A. Yes.
19 developments in Rwanda; (2) the servicesgquested 19 Q. So, again --
20 cannot be accessed without a valid minirente; (3) 20 A. Butwe didn't see it as a question of impngvi
21 you have gone beyond your boundaries to saiseus 21 an application when we were being treate@rdiftly
22 baseless allegations against the Minist&tatle and 22 from everybody else --
23 this is unacceptable. 23 Q. Again, fair --
24 "In this case, you are hereby requesteedspect 24 A. -- we could not (overspeaking) the procesgicaoe.
25 the Government of Rwanda institutions andpgrwith 25 Q. Fair and transparent and more than they regrered to
Page 249 Page 251
18:58 1 the mining laws as other operators imthreng sector 19:01 1 do given you had made a defective apicat
2 do. 2 A. Not fair, not transparent, we were being &dat
3 "Once again, your company is requestexbmaply 3 distinctly differently from all other concessi
4 with the mining laws and regulations and gesahto 4 holders.
5 submit the documents required for mining legen 5 Q. Now let's go --
6 re-application process being mindful of thecsjed 6 A. We were the only ones being asked to provide t
7 timeframe." 7 additional detail as if they had never mebefore.
8 And that is an entirely fair response'tignto 8 Q. Let'slook at the letter you wrote two daysran
9 your (overspeaking)? 9 response to this. This is R-214. This isteet
10 A. No, that's entirely unfair and ignoring dlétissues 10 you're now writing to the President of Rwanda
11 we were presenting to him. 11 A. Yes, | don't think this letter was sent. dTlgitter
12 Q. Now can we go to bundle C-087. This isi&itdb you 12 was contemporaneous, but | don't think #ttet was
13 on 12 November 2014 from the Ministry in @e to 13 sent.
14 your letter to them that we've looked at, Emdyoing 14 Q. Well, it may not be, it's not signed. Yowsuggesting
15 to read the second paragraph: 15 this one was not sent? (overspeaking) wsigmed?
16 "As stated in your letters, | would likeclarify 16 A. (overspeaking) | would have written -- it was
17 that the terms of the above mentioned candidaot 17 contemporaneous, I'm sure, | do remembeingiit, but
18 give NRD the rights to obtain an automatid exclusive 18 we were very reluctant on what to write ® finister
19 right for long term mining licences. Howevas 19 so | don't know that | sent this letter. tdéam't have
20 specified in Articles 4 and 5 of the contrgcanting 20 any document -- particularly with the Presitieoffice
21 of mining licence is subject to a positivaleation of 21 we would certainly have gotten a stamp aatrttakes me
22 the submitted feasibility study, and fulfilmef 22 think I was just blowing off steam on thidde.
23 obligations under the article 2 of this caatr" 23 Q. Inthat case | won't take time on it. Lgtso
24 So they were reminding you, correctlpt thhere 24 C-088. This is your letter providing further
25 was no automatic right to long-term licenges? 25 information to Mr Imena.
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Can we scroll down, please, FTI:

"It is [also] important to note that oniyll be
considered valid the proofs of financial staets and
viability for NRD Rwanda, its parent compaesg(i and
the parent of its parent company(ies) if taegy
companies duly recognised in the certifichteoonpany
registration issued by [RWB].

"All the documents mentioned above shooid
submitted not later than January 16 ...

"Please be also informed that it is ofoesn and
it doesn't help at all to say that 'Rutsiempis
operational and that it is the most succedskign of
its kind in Rwanda and that it is designesetve all
NRD's Western concessions' when it is knawchadbvious
that the plant barely worked in the seveealry it has
been in place.”

So all of this is a fair and transpaggroach,
isn't it?

A. No, | would say it is slanderous, manipulafiif they

had given us our office back -- we knew waldo't
respond to many of these questions, and avet diven
understand the point of it.

Q. He has identified --
A. Why were we singled out for this kind of treant and

why did they double down -- why not just giweour

Page 255

19:02 1 A. Yes. 19:05 1
2 Q. And we've been told at paragraph 88 whatdtaditly of 2
3 the package of information you provided tolMena was. 3
4 So we've already looked at C-085, which wa2014 4
5 feasibility study update. We've looked at%2,0which 5
6 was your Jillson and Marshall transaction doent, and 6
7 in addition to that, there was a company a@go 7
8 social responsibility plan, a CSI plan, aret¢hwas 8
9 an environmental impact study. 9

10 Now, that was the material that you pitedi by way 10
11 of totality by this stage, and that's cleant your 11
12 own side's Memorial. 12
13 Now, we're now going to ask you to g€t095, 13
14 which is the letter from Mr Imena in Decemb@t 4, 14
15 following a further review of the materigdnd he 15
16 tells you that the material is still insuiiot, and 16
17 if we look at the second paragraph he says: 17
18 "[Based] on the documents you submittetian 18
19 explanations you gave and considering thain@ments 19
20 of the Law ... we would like to inform yoiattthere 20
21 are important information and documents whiehe 21
22 either lacking or for which you did not subocomplete 22
23 information and yet they are the minimum nement for 23
24 any further step.” 24
25 And then he says: 25
Page 253

19:03 1 "The missing documents are into twegaries: (1) 19:06 1
2 proofs of your company's capacity to develep t 2
3 concessions; and (2) Detailed plans for thegpef 3
4 the licence being applied for." 4
5 And then he goes on and asks you to pedVtidthe 5
6 nature and form mentioned, the following", &edgives 6
7 you a list of what is missing. If we can dlodown: 7
8 "Clear evidence of NRD Rwanda ... finahcia 8
9 viability from supporting bank(s) or any othmeputable 9

10 financial institution(s); 10
11 "Financial statements of NRD Rwanda Lad'd 11
12 financial statements of NRD's parent compag(or 12
13 financial statement of the company(ies) ogiNRD's 13
14 parent company; 14
15 "Any tangible documented proof showing ¢arrent 15
16 financial viability of either NRD's parentropany of 16
17 the parent of its parent company;

18 "A tax clearance certificate issued byaRda 18
19 Revenue Authority. 19
20 "You are also requested to provide, sdpbyrfor 20
21 each concession, the following: 21
22 "Detailed proposals with clear timefraimework 22
23 plans and business plans for the periodedlitence 23
24 being applied for. The planned activitied an 24
25 investments needed shall be detailed enough.” 25

Page 254

office back and then see what we couldyre.

Q. He has identified genuine gaps in the matgaalhave

provided and given you an opportunity to reyngd
hasn't he?

A. No. You take away our office, you say: loifkjou

happen to have it at your home we can usméterial
that you have at your home, then you can apply
otherwise, I'm sorry, too bad, you don't des¢o have
your office back and be able to supply a megtni
application, much less the fact that nobdsly among
the concession holders had to provide thiests lof
materials, nobody, not one.

Q. You didn't need your office to be able toeginancial

information of the backers and the pareMNRD, did
you?

A. Yes, we do.
17 Q. No, you don't, Mr Marshall, because it's gad your --
A. How can you possibly presume to know whatsur

office or not?

Q. Because it's you and your investors thatayelbeing

asked to provide financial information inpgest of,
that's the request, and you didn't need gffize to
do that?

A. I'm sorry, but we understood the fix to beind we

understood that it was sort of pro forma;, yeswill
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19:07 1 provide you the documentation that we lzeess to, 19:09 1 A. What makes you think that that would hanzele the

2 tax office, as you say, the environmentaleftire not 2 slightest bit of difference at this point? Weeing

3 going to provide us with anything. We kneattiou 3 set up. We understand that. We just doo¥uvhat

4 were setting us up for failure. We knew. 4 the next step is going to be.

5 Q. Thisis an opportunity Mr Imena didn't everahéo give 5 Q. You then said in the next paragraph:

6 and he is giving you a third chance and if@ng the 6 "In addition, we submitted to you our ti$t

7 missing material, isn't he? 7 successful investment transactions of ovesilion

8 A. You tell me. | don't know what Mr Imena byewr 8 USD. These investors would gladly bear testiyrof our

9 practice or law had to do or not do, all I wris we 9 trustworthiness."

10 were unfairly prevented from getting accesany of 10 Now, that is a reference to the listrahsactions
11 our documentation for reasons | still donthwk to this 11 to which your legal firm gave transactioregdl
12 day, and then yet unceremoniously, you kriour, months 12 advice; yes?
13 after you say we lose everything, you givewsoffice 13 A. Yes.
14 back. What was the point of that? 14 Q. So that you were, as | put to you earlidyjimg on
15 Q. Let's see your response at C-096 on 16ttada2015. 15 that as evidence of the company's finanédikty?
16 A. | can well imagine they become increasingtgiinperate. 16 A. This goes to trustworthiness, not to whethey were
17 Q. Soyou say at item 1, the company's finanédility: 17 going to provide cash for it. | don't knowwhat
18 "As per our previous correspondence, wationed to 18 basis or what the thinking was at the tirset
19 you that in the recent past, although witfzomrtining 19 responsive, or it goes to our trustworthinesgainly
20 licence, we were able to raise 2 million USith 20 more trustworthy than many of the people at®in the
21 participation from the Dutch Government e.also have 21 mining industry in Rwanda, and we thought that
22 firm funding commitments from other interoathlly 22 would be helpful for the minister to undenstavho
23 recognised entities, and all this is as altre$ our 23 he was dealing with. Maybe | was mistakedh &rso,
24 impeccable investment reputation and tracérce" 24 you know, so be it.
25 Now, if you had had -- genuinely had fitmding 25 Q. Then if you go down --
Page 257 Page 259
19:08 1 commitments from internationally recogdisetities, 19:11 1 A. We weren't trying to mislead anybody. sTisia very

2 you could have actually provided evidencéhat aind 2 difficult business.

3 rather than just asserted it in your letteuldn't 3 Q. We then go down, you have "current finandibiity".

4 you? Yes? 4 So you say you were barred from the officasjribfact

5 A. No, | -- | mean, there's no reason for usaats. 5 you were able to retrieve copies of NRD'srfaial

6 You know, for us, did we believe that we caalide 6 statements, so there is, in fact, no difficuit

7 funds to increasingly build it out? Yes, tugt had to 7 relation to NRD's financial statements, arahtthere's

8 have the long-term concession. 8 a reference to --

9 Q. You didn't have firm funding commitments frather 9 A. We had some -- as | think | mentioned to yee have
10 internationally recognised entities, did you? 10 the office computers and we have our homepotens, and
11 A. Yes, I'm sure we did. | wouldn't have writieif we 11 if by chance we happened to have documenrtsionome
12 hadn't. 12 computers, yes, we had access. That what's the
13 Q. It was untrue when you wrote it, wasn't it? 13 material we submitted.

14 A. No, and it's slanderous for you to say so. 14 Q. But what this is all showing is that the imtpot

15 Q. And if you had had firm funding commitmerysyu would 15 deficiencies in your application, which hadb

16 have been able to identify them and prodoemtin 16 identified to you, none of the problems arfoge

17 support of this application, wouldn't you? 17 having -- from the documents being in theaKigffice.

18 A. I'm sorry, but you're suggesting that we wiasliare 18 A. Icouldn't --

19 everything we knew with the minister. Attpoint we 19 Q. We've dealt with company -- parent company.

20 could see what was happening. 20 A. lcouldn't --

21 Q. And this is nothing to do with what is onist in your 21 Q. We're now looking at current financial viil

22 Kigali office because if you had had firm diimg 22 A. Couldn't disagree more. From our point efwihe

23 commitments from internationally recognisatities 23 financial viability question had already ebody has

24 there would have been no impediment fronKibgeli 24 invested. Nobody. From our point of viewwere the

25 office -- 25 sole standing investors who remained in thety, and
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19:12 1 that was proof. You didn't need additigmeof. 19:15 1 been resolved. The only outstanding jsssie
2 Did they come back to us and say: welltwie want 2 | understood it, was the company had incuesgaenses
3 to know is, okay, you've invested whateveputisd 3 for casuals, and by that | mean somebody waaila job
4 amount you want to say, you've invested thishbut 4 at a mine site and they would give them 5fé&xacs, or
5 now we need to know that you're going to be &b 5 something. So it was very much what theyedatiasual
6 invest X more. Those conversations never dragih 6 labour, and Starck had not been properly deatimy it,
7 We couldn't find anybody to talk to at thisro 7 and | don't know if the problem was in thédier it
8 Q. And the other point -- 8 was at the headquarters, but the complaint fre tax
9 A. I believe a political decision had been made. 9 office was that we had not set aside soc@lrig
10 Q. The other point that you make, in the neragiaph, is 10 contributions in respect of that one-timerpest.
11 about Spalena. You say: 11 And it was a large amount of one-timenpants, but
12 "NRD's investors created The Spalena @ompLC. 12 it was all accumulative of what they jusiexl
13 An LLC is a legal entity widely used in theitéd 13 payments for casuals.
14 States where each investor is responsibliéar own 14 Q. As aresult of that you would not have bd#e & get
15 taxes worldwide." 15 a tax clearance at that point in time; woud?
16 And beyond saying that, you're not primgdany 16 A. Zuzana's answer is the correct one. We thené and
17 further information, are you? 17 they were told we're not a company and tleeyt d
18 A. Because we didn't need to. We fully satikfidy the 18 recognise us, so we were not able to get one.
19 $20 million we had already put in. 19 Q. I don't accept that but, leaving that asyde, would
20 Q. Let's look at the third item, which dealshaax 20 not have been able to get a clean bill oftheaould
21 clearance. 21 you, because they regarded you as owingtewect?
22 "As to the tax clearance from Rwanda Rege 22 A. No. No. It was under -- the agreement wetrieached
23 Authority: 23 with them -- and this was 2011 -- that theyls come
24 "Much as with other State institutionsydRda 24 in and perform a true audit. They had dameeskind of
25 Revenue Authority no longer considers usetmb 25 superficial audit with Anthony Ehlers and pogperly
Page 261 Page 263
19:13 1 business. It is only once we are graatetning 19:16 1 looked at the books. They agreed. Andvere waiting
2 licence ... we will be able to apply for the t 2 for them.
3 clearance." 3 Q. Well --
4 That was simply untrue, wasn't it? Thesom you 4 A. So this is four years later and we're stilltimg for
5 didn't apply for a tax clearance is becausewould 5 them to --
6 have been unable to get one because you ew@d t 6 Q. Even on your version of events they regaradedas
7 A. Now you are accusing us of lying. No, my sissit -- 7 owing tax, but they might have been prepaved t
8 Zuzana Mruskovicova, our CFO, went to thedffice 8 recalculate the amount; yes?
9 and, as | understand it, that's the explandtiowhy 9 A. ldon't know whether we're owed anythingcduld have
10 they would not give her a tax clearance. ¥amask 10 been zero. In fact our point was that thegaus
11 her directly, but I'm sure she's not lying. 11 because they held a $100,000 deposit from us.
12 | wish you could find a different phrage'You 12 Q. Let's goto R-023.
13 were lying", because it's really distracting. 13 A. Zuzana had the direct -- participated in the
14 Q. Could you go to bundle C-179. This is anikfram you 14 conversation with the tax office, so pleaseleer that
15 we looked at earlier. It's the email we ekt some 15 question.
16 time ago to Mr Ehlers dealing with the finahc 16 Q. R-023, this is the MINIRENA team assessmégbor
17 position. Can you just scroll down a bit) FBtop 17 further round of information, and if we cojugt look
18 there. And amongst the other points you myaie 18 at item 1 on "Assessment and Comments":
19 say -- do you see, in the bottom of the liggraph: 19 "ltem 1: Clear evidence of NRD['s] .ndhcial
20 "And this does not contemplate the tdigabons 20 viability ...
21 identified by PwC for withholding on ex-pats. 21 "The company has provided no evidened as
22 A. Yes. 22 regards its financial viability supporteddy bank(s)
23 Q. And that was part of a tax issue which hagnbeen 23 or financial institution(s) for its presemidsfuture
24 resolved by this point; correct? 24 mining operations. Indeed, among documeisgted
25 A. Itwas partly resolved. The withholding ofpats had 25 none had any information with supporting elata as
Page 262 Page 264
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19:17 1 regards the company's financial viability. 19:20 1 Q. Soyou chose to ignore it because youdedat as not
2 "Rather, the company just mentioned itvious 2 being --
3 financial investments and investment transastivhich 3 A. We believed it was fully satisfied. SomebasdygVvested
4 have no supporting evidence." 4 $20 million bucks. You don't say: oh, you éaething,
5 That's a fair summary, isn't it? 5 goodbye.
6 A. No. We had already satisfied the requirenbgnt 6 Q. Let'slook atitem 5:
7 investing $20 million, and this was an exertsbe 7 "Detailed work and business plans for eaiting
8 able to try to say: oh, it's not enough, oatgher the 8 perimeters and clear timeframe.
9 standard would be. 9 "There were no separate applicationsdohe
10 Q. And then at item 2 they deal with: 10 ‘concession' as per the requirement in theshéir's
11 "NRD['s] ... financial statements, finehc 11 letter which would indicate the merits to sider when
12 statements of NRD's parent company, or fiahnc 12 assessing the application for each ‘conagssite
13 statement of the company (ies) owning NRBfemt 13 technical report submitted was of a very ganeature
14 company."” 14 and did not present details on the work domrery
15 And they identify that partial financihtements 15 ‘concession'. It is, however, necessarpte here
16 had been provided for the company, but then t 16 that there was some useful information preskin the
17 identify no material for anything above tloenpany, and 17 session called 'Nemba Project’ which provaigdneral
18 that's accurate as well, isn't it? 18 assessment of the resource (cassiteritechiaeh)cin
19 A. I'msorry. Tell me again? 19 Nemba 'Concession’ and the possibility ofipgiup
20 Q. It's -- I'm going to move on because I'veiatt shown 20 a processing plant. However, the informaitson
21 you the documents and I've put it to youdfgnence to 21 insufficient as regards proper mine develagrfer the
22 your application. Let's go to item 3. 22 Nemba mining perimeter.
23 A. |l didn't understand the question. 23 "The company did not submit a detailedkand
24 Q. Don't worry, I'm going to move on. 24 business plan for each of the mining 'concessas
25 "Iltem 3: Tangible documented proof shaptime 25 requested in the Minister's letter and tier®
Page 265 Page 267
19:18 1 current financial viability of either titempany's 1921 1 mentioning of the timeframe for operatiforseach
2 parent company [or] the parent of the parentgany. 2 mining ‘concession™.
3 "No documents have been submitted in this 3 And that is a fair summary, isn't it, bét
4 respect ..." 4 material you submitted?
5 And it's fair to say, isn't it, that dasgdeing 5 A. No, | -- may | repeat my former points: wedichave
6 given opportunity after opportunity, you hail met the 6 our office, we didn't have access to any af th
7 requirements given to you by the ministry? 7 information. This is for a new mining condess
8 A. Please, I'm sorry, again I'm going to repegseti: 8 applicant and this is the more detailed kihd o
9 this is a question for a new investor whojbas 9 assessment that you would have expected fiom They
10 appeared, they don't know anything about please 10 knew what we did, we met with them frequeptigr to
11 give us some proof of something so that wenkar have 11 this so-called dispute period, and this waseally
12 some idea. Not somebody who has been icotinatry for 12 applicable, but if it was applicable thenytheeded to
13 eight years, invested $20 million, or whatexmi claim 13 give us our office so that we could respond.
14 the disputed amount is. This is for a ners@ethat 14 Q. Let's goto R-024. This is Dr Biryabaremeisew
15 they don't know anything about. So for thersay: oh, 15 from February 2015, and if you go to paggo?, can see
16 well your $20 million doesn't count so wedhéeesee 16 that he makes -- he deals also with NRD Raarichited
17 something else. We interpreted this to meanwe've 17 financial statements, and essentially he sydiesame
18 proven our financial viability. If they'raking for 18 points as the previous reviewing team bus duisl own
19 additional financial viability, that would keus 19 in relation to the financial statements, gan see at
20 different from these guys, but that's nottigha 20 2.2.1. So you can see he conducts an asalfysihat
21 happening here. 21 you have provided; yes?
22 Q. Well, you knew what you were being asked beed was 22 A. |see his words and | -- he's certainly nkista
23 being specifically identified to you in tregters? 23 Q. Canyou go to section 2.5 in his report.
24 A. And this is a question for a first-time applit that 24 A. You know, again, you can see by the tonehbyeiled
25 they don't know. 25 accusations, that it appears they don't wsttiere.
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19:23 1 Not: how do we help this company to folline usual 19:25 1 Technically NRD Ltd did not apply for asgncession'.
2 administrative process of let's sit down agdre out 2 It was clearly stated in the Minister's letteat each
3 what we need and what they need and comethp wi 3 ‘concession’ should be applied for as anyentit
4 a solution. 4 Secondly the documents submitted were inseffiand
5 Q. That's not fair at all is it, Mr Marshall? \\est 5 not specific to any ‘concession'.
6 looked at the evaluating team's assessmguaiuofwork 6 "The company has not shown any finanaial o
7 and business plan and they made a fair gaatir 7 technical viability and is therefore not gfiati to
8 relation to the Nemba concession there wag s@@ful 8 such a large and potential area. If it haahbe
9 material. So where there is useful matettigly do 9 cooperative, negotiations for one concessiay Nemba,
10 say so. 10 would be viable and reasonable.
11 A. No, | disagree with you, because they'rengj\dredence 11 "The company has publicly and on sevaraasions
12 to one small application in one small respa&ttey 12 stated that it has so far invested 20M UStién
13 knew about our company. Some of them hack spany 13 concessions. A look at the list of expendiu
14 hours with us, and that's the usual, as,Idlegial 14 includes huge payables without documentaliice,
15 process that everybody goes through until. nide not 15 a reported foreign consultation fees of afiuat
16 only a new process which gets applied tesuslzolder 16 billion [Rwandan francs]. There might bedhéz
17 and not to anybody else. But it's a whaiiexdnt 17 request the Auditor General's Office to athubt
18 process where a list is given: oh, you digimdwer it 18 finances of the company to stop it from mglany
19 the way we wanted or what we expected, 39,90vu are 19 unsubstantiated claims."”
20 insufficient, and therefore not worthy ofaehse, so 20 And that is all a fair summary of theifios,
21 goodbye. 21 isn't it?
22 Q. Then you have paragraph -- 22 A. No, | would suggest that they have retaingtsh
23 A. This is (inaudible) extracting our mining eissfrom us 23 counsel to come up with these argumentshasd t
24 and not compensating for it. 24 language, because this is not the way thitg wnd,
25 Q. Then you have paragraph 2.5 from Mr Biryaiva's 25 until this time, not the way they've ever conmicated
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19:24 1 review. And he starts off by essentiatlying the 19:26 1 with us, and certainly not the words teegr would
2 same thing as his previous reviewing teamhbwdds 2 have used with us. This is very confrontatipvery
3 to it, you can see in the middle of the paaphr 3 litigation-focused, and very distilled, erljrenlike
4 "However, the information is insufficiess regards 4 their usual writing style. Perhaps you gawve $ome
5 the development of a proper mine plan for that 5 help in preparing this, but this is not whatwe ever
6 ‘concession’. There are no substantive teghni 6 seen, and not what | believe is their own work
7 reports, either submitted in the past or érétent 7 Q. And you know fully well, Mr Marshall, that this
8 submitted documents that show advanced exjgloraork 8 an entirely fair and objective review of the
9 done in any of the five 'concessions'. Tipems on 9 deficiencies of your application, which wesezn by
10 exploration works in Rutsiro and Nemba (sutediin the 10 looking at the application ourselves; coffect
11 past) and the 'Nemba Project' provided irctieent 11 A. No, absolutely not. | would say that thisigell
12 documents are all of a reconnaissance nalurere has 12 prepared and well documented effort to be bl
13 never been any exploration report (past acent) on 13 substantiate a decision they've already made.
14 Mara, Giciye or Sebeya 'concessions'." 14 Q. Andyou're aware, aren't you, that Mr Imehather
15 And that's all a fair summary, isn't it? 15 refusal of your application in May came aftether
16 A. No, of course not. It's slanderous, an@égithe 16 consideration of the material, both by theewsing
17 question if they're so confident about ook laf 17 team and by Dr Biryabarema, and a negative
18 having performed in any respect, why didréytgive us 18 recommendation; yes?
19 the office back? 19 A. Ifyou tell me that's the case. These docusiehave
20 Q. And if you go to his recommendations. 20 not seen until this litigation, this arbitost
21 A. Or perhaps they knew that there was nothefigri the 21 Q. Canyougoto --
22 office. 22 A. All this is new, and that's highly unusuabicountry
23 Q. In his recommendations he says: 23 like Rwanda where everything is done on sletive
24 "There is no basis for MINIRENA to graninining 24 basis.
25 licence to NRD (Rwanda) for the five '‘contass. 25 Q. Canyou go to R-079. This is a statemeseiure of
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19:28 1 a car, done by Mr Bosco, and you cant'segdne at
the request of the Rwanda Revenue Authorityall see
that? Second line.

A. | had understood that the process from theriRaa
Revenue Authority is if they have some clagaiast you
they give you notice. So, you know, untisthrocess,
| was never aware that that was even possible.

Q. You knew, didn't you, that you had unpaid gébtthe

9 Revenue and, indeed, they were seizing yaatsisyes?

10 A. Definitely not. 100%. Not 99%, 100%. Welthzeen told

11 that all our accounts were frozen until stircie

12 a determination had been made about whoheastner.

13 That's why we also couldn't get a tax cests.

14 Q. And, as | said earlier, the reason you céudpi the

15 tax certificate is because you had unpaidsdastd this

16 is just another example of how that it so.

17 A. | putitto you that in fact what you've bedning all

18 day long is trying to say what | say is thatt and

19 you say is a lie, and it's simply unreasamnalils,

20 in fact, slanderous.

21 Q. Let's go to another document. We're goirgptto the

22 RDB minute at C-101.

23 A. Certainly there was never any notice toléighere

24 was ever a notice from the RRA to anybodgidn't

25 come to us.

0o ~NO O WwNN

Page 273

19:29 1 MR HILL: Mr President --

THE PRESIDENT: Mr Hill, it's 7.30.

MR HILL: Exactly, Mr President. | haven't finisti, as you
can see. | know this is obviously eating imiptime
with other witnesses. | think | will be leban
an hour, | think, | hope considerably lessitha hour,
but less than an hour with Mr Marshall tomarmorning,
and | know it's on my head and that we'veagdtess
clock and it takes away my time with othemegses.

10 I'm close, but not -- | hoped to finish todba

11 | haven't managed to.

12 THE PRESIDENT: Very well. We'll adjourn untilicialay

13 tomorrow.

14 (7.30 pm)

15 (The hearing adjourned until 12 noon the foitayday)

16

17

18

19

20

21

22

23

24

25
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