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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
AES Solar Energy Coöperatief U.A. and 
Ampere Equity Fund B.V., 

Petitioners, 

v. 

The Kingdom of Spain, 

Respondent. 

 

Civil Action No. 1:21-cv-03249-RJL 

Declaration of Matthew S. Rozen in Support of Motion for Substitution 

 Pursuant to 28 U.S.C. § 1746, I, Matthew S. Rozen, declare as follows: 

1. I am an attorney and am admitted to practice law in the District of Columbia and 

Virginia.  I represent Petitioners AES Solar Energy Coöperatief U.A. (“AES”) and Ampere Equity 

Fund B.V. (“Ampere”) in this matter.  I also represent Assignee Blasket Renewable Investments 

LLC (“Blasket”) in this matter. 

2. I am over the age of eighteen and make this declaration from personal knowledge 

based on information reviewed and/or referenced herein. 

3. This declaration is submitted in support of the Motion for Substitution.   

4. Attached hereto as Exhibit A is a true and correct copy of the executed Deed of 

Assignment dated January 17, 2023, between AES and Blasket. 

5. Attached hereto as Exhibit B is a true and correct copy of the executed Deed of 

Assignment dated January 13, 2023, between Ampere and Blasket. 

6. On January 18, 2023, Petitioners and Blasket sent notice of the assignments to 

Respondent the Kingdom of Spain. 
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7. Attached hereto as Exhibit C is a true and correct copy of the Writ of Summons 

Including Incidental Motion Under Section 223 of the Dutch Code of Civil Procedure, received by 

Petitioners on December 22, 2022, accompanied by a certified translation of that document into 

English. 

 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on March 2, 2023 
Washington, D.C.      ______________________________ 

 Matthew S. Rozen  
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Execution Version 
 

 

DEED OF ASSIGNMENT 

dated 
 

17 January 2023 

BETWEEN 

AES Solar Energy Coöperatief U.A. 
 

as the Assignor 

AND 

Blasket Renewable Investments LLC 
 

as the Assignee 

RELATING TO 

THE FUNDED PARTICIPATION AGREEMENT 

dated 

3 August 2020 
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THIS DEED OF ASSIGNMENT (the "Assignment Agreement") is made 
on the date first above written 

BETWEEN: 

(1) AES SOLAR ENERGY COÖPERATIEF U.A., a cooperative with excluded liability 
incorporated under Dutch law, having its seat in Amsterdam and its registered office at 
Prins Bernhard Plein 200, 1097 JB, Amsterdam, the Netherlands and registered with 
the Dutch Commercial Register under number 24472549 (the "Assignor"); 

(2) BLASKET RENEWABLE INVESTMENTS LLC, a limited liability company 
incorporated under the Delaware Limited Liability Company Act with the SR number 
20222988098 and file number 6912986 whose registered office is at c/o Corporation 
Service Company, 251 Little Falls Drive, New Castle County, Wilmington, DE 19808, 
USA (the "Assignee"). 

WHEREAS: 

(A) In the arbitration proceedings brought under the Energy Charter Treaty of 1994 
pursuant to the UNCITRAL arbitration rules and administered by the Permanent Court 
of Arbitration (PCA) between Mercurio Solar S.à r.l, Tyche Solar S.à r.l, AES Solar 
Energy Coöperatief U.A. et al. vs. the Kingdom of Spain (PCA Case No. 2012-14) (the 
"Arbitration Proceedings"), the arbitral tribunal, having its seat in Geneva 
(Switzerland), rendered a preliminary award on jurisdiction on 13 October 2014 (the 
"Award on Jurisdiction") and the final award on 28 February 2020 (the "Award"). 

(B) According to the Award, inter alia, the Kingdom of Spain shall pay the Assignor EUR 
15.4 million together with interest at the Spanish 10-year bond rate, compounded semi-
annually, from 30 June 2014 until payment in full (cf. Award, p. 282 et seq., X.b.iii. 
and X.c.). 

(C) On 27 April 2020, the Kingdom of Spain filed an application for annulment of the 
Award before the Swiss Federal Supreme Court, which application was dismissed in its 
entirety by the Swiss Federal Supreme Court by its decision of 28 February 2021. 

(D) The Assignor wishes to assign to the Assignee and the Assignee wishes to be assigned 
from the Assignor the Assigned Rights (as defined herein). 

1. INTERPRETATION 

1.1 In this Assignment Agreement and in addition to terms elsewhere defined herein: 

"Affiliate" of a specified person means any other person that directly, or indirectly 
through one or more intermediaries, controls, is controlled by or is under common 
control with, the person specified. For purposes of the immediately preceding sentence, 
each of the terms "control", "controlled by" and "under common control with" shall 
mean the ability, directly or indirectly, to control or direct the management and policies 
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of the person specified, whether through ownership of voting equity rights (e.g. shares, 
securities), by contract or otherwise. 

"Assigned Rights" mean all of the rights, interests and benefits of the Assignor under 
or in respect of the Award. 

"Assignment" means the assignment of the Assigned Rights according to this 
Assignment Agreement. 

"Assignment Effective Date" means the date of this Assignment Agreement. 

"Award" has the meaning given to such term in Recital (A) of this Assignment 
Agreement. 

"Arbitration Proceedings" has the meaning given to such term in Recital (A) of this 
Assignment Agreement. 

"Business Day" means a day (other than a Saturday or Sunday) on which banks are 
open for general business in the Netherlands. 

"Conduct Matters" means the preparation and submission of all correspondence, 
submissions (whether orally or in writing) and other documents, including notices, 
requests, applications, claims, consents and elections, and the negotiation and 
agreement of all matters, relevant to the Award on Jurisdiction and the Award, 
including relevant to (i) any application made by the Kingdom of Spain under Articles 
190 et seq. of the Swiss Federal Private International Law Act ("PILA") including the 
application for annulment in form of an appeal in civil matters lodged on 27 April 2020, 
(ii) the recognition or enforcement of, or proceedings relating to the recognition or 
enforcement of, in any jurisdiction, the Award or the Award on Jurisdiction, (iv) the 
execution of any judgment recognising the pecuniary obligations under the Award or 
the Award on Jurisdiction, or any payment thereunder, (v) any State aid investigation 
relating to the Award or the Award on Jurisdiction, and (vi) any correspondence 
(whether written or oral) with, to, or from the Kingdom of Spain which relate to 
reaching an agreement or a settlement on any matter relevant to the Award or the Award 
on Jurisdiction. 

"Disclosed Matters" means the proceedings, documents and arrangements as at the 
date of this Funded Participation Agreement set out in Schedule 3 (Disclosed Matters) 
of the Funded Participation Agreement. 

"Funded Participation Agreement" means the funded participation agreement dated 
3 August 2020 relating to the Award, the Award on Jurisdiction and the Assigned 
Rights. 

"Party" means a party to this Assignment Agreement. 

"Security Interest" means any option, right to acquire, right of pre-emption, mortgage, 
pledge, lien, charge, assignment, hypothecation or security interest or any other trust, 
agreement or arrangement having a similar effect, or any agreement to execute any of 
the above. 
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"Settlement Date" means the date when the Award is satisfied in full and final 
settlement. 

1.2 In this Assignment Agreement, unless the contrary intention appears, a reference to: 

(a) an "amendment" includes a supplement, novation, extension (whether of 
maturity or otherwise), restatement, re-enactment or replacement (however 
fundamental and whether or not more onerous) and "amended" will be 
construed accordingly; 

(b) an "authorisation" includes an authorisation, consent, approval, resolution, 
licence, exemption, filing, registration or notarisation; 

(c) the word "including" shall mean "including, without limitation"; 

(d) a "person" includes any individual, company, corporation, unincorporated 
association or body (including a partnership, trust, fund, joint venture or 
consortium), government, state, agency, organisation or other entity whether or 
not having separate legal personality; 

(e) a "regulation" includes any regulation, rule, official directive, request or 
guideline (whether or not having the force of law but, if not having the force of 
law, being of a type with which any person to which it applies is accustomed to 
comply) of any governmental, intergovernmental or supranational body, 
agency, department or regulatory, self-regulatory or other authority or 
organisation; 

(f) a provision of law is a reference to that provision as extended, applied, amended 
or re-enacted and includes any subordinate legislation; 

(g) a clause, a subclause or a Schedule is a reference to a clause or subclause of, or 
a schedule to, this Assignment Agreement; 

(h) a Party or other person includes its successors in title, permitted assignees and 
permitted transferees; 

(i) "EUR" or "€" is a reference to Euros; 

(j) a document in the "Agreed Form" is a reference to a document in a form 
initialled for the purposes of identification by or on behalf of the Assignor and 
Assignee; and 

(k) a time of day is a reference to local time in England. 

1.3 This is the Assignment Agreement referred to in the Funded Participation Agreement. 

2. ASSIGNMENT 

2.1 On the Assignment Effective Date, the Assignor irrevocably and unconditionally 
assigns to the Assignee the legal and beneficial title to the Assigned Rights.  The 
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Assignee agrees that on the Assignment Effective Date it shall accept the assignment 
of the Assigned Rights. 

3. COVENANT 

3.1 If on or after the Assignment Effective Date, the Assignor receives or recovers any 
amount under or in connection with the Assigned Rights, the Assignor shall within five 
(5) Business Days, pay that amount to the Assignee for same day value (net of any taxes 
suffered by the Assignee as a direct result of receiving such amount) and, pending such 
payment, the Assignor shall hold that amount on trust for the Assignee. 

4. WARRANTIES 

4.1 Each Party warrants to the other Party that as at the date of this Assignment Agreement: 

(a) it is duly incorporated and validly existing under the laws of its jurisdiction of 
incorporation; 

(b) it has the power to enter into and perform and has taken all necessary action to 
authorise the entry into and performance of this Assignment Agreement and the 
transactions contemplated by this Assignment Agreement; 

(c) this Assignment Agreement constitutes its legally binding, valid and 
enforceable obligation on it; 

(d) its execution and delivery of, and the performance of its obligations under this 
Assignment Agreement will not:  

(i) conflict with or result in a breach of any provision of its constitutional 
documents; 

(ii) conflict with, result in a breach of or constitute a default under any 
agreement or instrument to which it is a party; or 

(iii) conflict with or result in a breach of any law or regulation, or of any 
order, injunction, judgement or decree of any court, that applies to it; 
and 

(e) all authorisations required by it in connection with the entry into, performance, 
validity and enforceability of, and the transactions contemplated by, this 
Assignment Agreement have been obtained or effected (as appropriate) and are 
in full force and effect. 

4.2 The Assignor warrants to the Assignee that as at the date of this Assignment Agreement 
the Assignor legally and beneficially owns the Assigned Rights free from any Security 
Interest. 

5. NOTICE OF ASSIGNMENT 

5.1 Promptly following the date of this Agreement, a notice shall be delivered to the 
Kingdom of Spain in the form and at the addresses as set out in the Schedule (Form of 
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Notice), or as otherwise agreed between the Parties, and the Assignor and the Assignee 
shall each execute such notices. 

6. RESPONSIBILITY OF ASSIGNOR 

6.1 Nothing in the Funded Participation Agreement and/or this Assignment Agreement 
requires the Assignor (or any of its Affiliates or either of their employees, partners, 
directors, officers or agents) to: 

(a) repurchase or reacquire all or any part of the Assigned Rights; 

(b) support any losses incurred by the Assignee by reason of non-performance by 
the Kingdom of Spain or any other person of its obligations arising out of or in 
connection with the Award, the Award on Jurisdiction, the Assigned Rights or 
otherwise; or 

(c) subject to clause 10.1 of the Funded Participation Agreement, participate in or 
bear any costs or expenses related to any application or claim made by the 
Kingdom of Spain in any forum in connection with the Award, the Award on 
Jurisdiction or Assigned Rights, including (as applicable) recognition or 
enforcement. 

7. FURTHER ASSURANCE 

7.1 Subject to clause 7.2, until six months after the Assignment Effective Date, at the 
Assignee's cost, the Assignor shall, to the extent that it is lawfully able to do so without 
breaching any legal obligation owed to any person: 

(a) cooperate with the Assignee in all aspects of the Conduct Matters following the 
Assignee's reasonable request; and 

(b) afford the Assignee's legal counsel reasonable access to consult with the 
Assignor's legal counsel with respect to the Conduct Matters; provided that the 
Assignee shall pay the Assignor and its Affiliates’ legal counsel’s costs. 

7.2 The Assignor may refrain from complying with the terms and conditions of clause 7.1 
if to do so would, in the reasonable opinion of the Assignor (or its relevant Affiliate): 
(i) violate or breach any provisions of the Funded Participation Agreement, this 
Assignment Agreement or any applicable law or regulation, or (ii) with respect to the 
enforcement of the Assigned Rights or the Award or Award on Jurisdiction only, cause 
reputational harm to the Assignor or any Affiliate of the Assignor or to the Assignor's 
or its Affiliates’ investors nor jeopardise the Assignor’s or any Affiliate of the 
Assignor's relationship with any of their regulators or other supervisory or 
governmental authorities. 

7.3 Until the Settlement Date, the Assignee undertakes that any activity of the Assignee 
relating to the Assigned Rights and the Award and Award on Jurisdiction, including 
respective instructions of the Assignee to the Assignor, will neither cause reputational 
harm to the Assignor, any Affiliate of the Assignor or to the Assignor's or its Affiliates’ 
investors nor jeopardise the Assignor’s or any Affiliate of the Assignor's relationship 
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with any of their regulators or other supervisory or governmental authorities, and upon 
the Assignor's request the Assignee shall keep the Assignor and its nominated Affiliates 
reasonably and regularly updated to confirm the same. 

7.4 The Assignee shall indemnify the Assignor against all losses or liabilities (other than 
any loss or liability resulting from the wilful misconduct of the Assignor) incurred by 
the Assignor or any of its Affiliates in connection with any instruction or direction 
given, or action taken, by the Assignor, its Affiliates or the Assignee (or its agent) 
pursuant to clause 7.1.

8. CHANGES TO THE PARTIES 

8.1 No Party may assign, transfer, participate, encumber or dispose of or deal in any way 
with any of its rights and/or obligations under this Assignment Agreement without the 
prior written consent of the other Party.  

9. CONFIDENTIALITY 

9.1 No Party shall make, issue or publish any announcement, statement or circular in 
connection with the existence or the subject matter of this Assignment Agreement or 
cause any such announcement, statement or circular to be made, issued or published 
(except any announcement, statement or circular in the Agreed Form), without the prior 
written consent of the other Party. 

9.2 Each Party (a "Receiving Party") must keep confidential the terms and existence of 
this Assignment Agreement and any documentation relating to it and any information 
supplied to the Receiving Party by the other Party (the "Disclosing Party") in 
connection with this Assignment Agreement (the "Confidential Information"). 
However, a Receiving Party is entitled to disclose information: 

(a) which is publicly available, other than as a result of a breach by the Receiving 
Party of this clause 9; 

(b) in connection with any legal or arbitration proceedings; 

(c) if required to do so under any law or regulation binding on it; 

(d) if required to do so by to a governmental, banking, taxation or other regulatory 
authority; 

(e) to its Affiliates and any of its or their officers, directors, employees, professional 
advisers and auditors who have a need to know such Confidential Information, 
in each case subject to such recipients being subject to confidentiality 
obligations no less onerous than those set out in this clause 9; or 

(f) to the extent permitted by clause 9.3. 

9.3 Notwithstanding clause 9.2, each Party may: 

(a) consult freely with and disclose Confidential Information to any proposed 
investors or any other person on whose behalf it is investing (or with or to any 
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of its or their professional advisers), its current and proposed lenders, and any 
investor in its Affiliates; or 

(b) disclose any Confidential Information to any proposed purchaser, underwriter, 
sponsor or broker and/or their respective advisers; 

provided that, in either case, before a third party may receive Confidential Information 
under this clause 9.3, such third party must first agree in writing for the benefit of the 
Disclosing Party to keep that Confidential Information confidential on the terms of this 
clause 9.3 as if it were a Receiving Party. 

9.4 The Parties agree to waive any claim for breach of confidence in respect of any 
disclosure of Confidential Information made by any Party in compliance with this 
clause 9 or the Confidentiality Agreement. 

10. FEES 

10.1 Except as otherwise provided under this Assignment Agreement or the Funded 
Participation Agreement, each of the Grantor and the Participant shall bear their own 
taxes, costs and expenses (including but not limited to legal, audit, valuation and 
notarial fees, registration fees and translation costs) arising out of or in connection with 
the negotiation, preparation, execution and perfection of this Assignment Agreement, 
and with any documents related thereto (including any amendments thereof and any 
release of security). 

10.2 Either Party may (but is not obliged to) set off any amount due and payable by the other 
Party under this Assignment Agreement against any such amounts due and payable by 
it to the other Party under this Assignment Agreement or the other Transaction 
Documents.  The Party exercising its rights under this clause 10 may effect such 
currency exchanges as it considers necessary to implement the set off.  

10.3 Any stamp duty, registration duty or other transfer or transaction duty or other similar 
taxes (including interest and penalties) payable in respect of the execution and 
performance of this Assignment Agreement shall be borne by the Assignee. 

11. NOTICES 

11.1 Any notices, demands, proceedings or other documents made in writing to be sent to 
any Party to this Assignment Agreement shall be addressed to such Party at the address 
or email address and marked for the attention of the person (if any) from time to time 
designated by that Party in writing to the other party for the purpose of this Assignment 
Agreement. The initial address and email address and person(s) (if any) so designated 
by each Party are set out below: 

If to the Assignor: 
 
AES Solar Energy Coöperatief U.A. 
c/o Petra Funds Group 
48 Dover Street 
London W1S 4FF, UK 

Doc ID: 230e0151d6e93c3ee58087afc29394e647279cf9

Case 1:21-cv-03249-RJL   Document 31-1   Filed 03/02/23   Page 13 of 108



 

8 

 

 
Attention:  Charlie Chipchase and Marc Michael 
Phone number: +44.20.3206.6380 / + 703.682.6684 
E-Mail: charlie@petrafundsgroup.com / legal@riverstonellc.com / 

marc.michael@aes.com 
 
with a copy to: 
 
Sidley Austin, 70 St Mary Axe, London EC3A 8BE, UK 
 
Attention:  Emilie Stewart 
Phone number: +44 (0) 207 360 2525 
E-Mail:  estewart@sidley.com  
 
If to the Assignee: 
 
Blasket Renewable Investments LLC 
c/o Corporation Service Company 
251 Little Falls Drive 
New Castle Country 
Wilmington, DE 19808, USA 
 
 
with a copy to: 
 
Prager Dreifuss Ltd. 
Attorneys-at-Law 
Mühlebachstrasse 6 
8008 Zürich 
Switzerland 
 
Attention:  Daniel Hayek and Gion Jegher 
Phone number:  +41 44 254 55 55 
E-Mail:  daniel.hayek@prager-dreifuss.com; 

gion.jegher@prager-dreifuss.com

12. AMENDMENTS 

12.1 This Assignment Agreement, including this clause 12.1, may only be modified or 
amended by a document signed by the Parties. Any provision contained in this 
Assignment Agreement may only be waived by a document signed by the Party waiving 
such provision. 

13. SEVERABILITY 

If any provision or part thereof of this Assignment Agreement is or becomes illegal, 
invalid or unenforceable in any jurisdiction, (i) such illegality, invalidity or 
unenforceability shall not affect (a) the validity or enforceability in that jurisdiction of 
any other provision or part thereof of this Assignment Agreement or (b) the validity or 
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enforceability in any other jurisdiction of that or any other provision or part thereof of 
this Assignment Agreement, and (ii) the Parties will negotiate in good faith to replace 
the relevant provision or part thereof by another provision or part thereof reflecting as 
closely as possible the original intention and purpose of the Parties. 

14. COUNTERPARTS 

This Assignment Agreement may be executed in any number of counterparts. This has 
the same effect as if the signatures on the counterparts were on a single copy of this 
Assignment Agreement. 

15. THIRD PARTY RIGHTS 

A person who is not a party to this Assignment Agreement has no right under the 
Contracts (Rights of Third Parties) Act 1999 to enforce or enjoy the benefit of any term 
of this Assignment Agreement. 

16. APPLICABLE LAW 

16.1 This Assignment Agreement and any non-contractual obligations arising out of or in 
connection with it shall be governed by and construed in accordance with English law, 
without giving effect to any conflict of laws principles. 

17. JURISDICTION 

17.1 The English courts have exclusive jurisdiction to settle any dispute, claim or 
controversy arising out of or in connection with this Assignment Agreement or its 
subject matter or formation (including a dispute, claim or controversy relating to any 
non-contractual obligations arising out of or in connection with this Assignment 
Agreement) and the Parties submit to the exclusive jurisdiction of the English courts. 

17.2 The English courts are the most appropriate and convenient courts to settle any such 
dispute and each Party waives any objection to those courts on the grounds of 
inconvenient forum or otherwise in relation to proceedings arising out of or in 
connection with this Assignment Agreement or its subject matter or formation. 

17.3 The Assignee irrevocably appoints Attestor Limited as its agent at its address in 
England (currently, 7 Seymour Street, London W1H 7JW) under this Assignment 
Agreement for service of process in relation to any proceedings which may be required 
before the English courts. 

17.4 The Assignor irrevocably appoints Riverstone Europe LLP as its agent at its address in 
England (currently, 3 St James’s Square, London, SW1Y 4JU, UK, Attn: Charles 
Chipchase) under this Assignment Agreement for service of process in relation to any 
proceedings which may be required before the English courts. 

17.5 Upon request of the Assignee, the Assignor shall immediately appoint a person as its 
agent for service of process in relation to any proceedings which may be required before 
the English courts, the costs of which agent shall be borne by the Assignee. 
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17.6 Failure by a process agent to notify a Party of any process will not invalidate the 
relevant proceedings or prevent any relevant time periods from running. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK.] 
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SCHEDULE 

FORM OF NOTICE 

To: His Excellency Mr. Pedro Sánchez Pérez-Castejón 
President of the Government of Spain 
Complejo de La Moncloa 
Avda. Puerta de Hierro, s/n  
28071 Madrid  
Spain 

Cc: H.E. Mrs. Teresa Ribera Rodríguez 
3rd. Deputy Prime Minister and Minister for the Ecologic Transition and 
Demographic Challenge 
Plaza San Juan de la Cruz, 10 
28003 Madrid 
Spain 
 
H.E. Mr. José Manuel Albares Bueno 
Minister of Foreign Affairs, European Union and Cooperation 
Plaza de la Provincia, 1 
28012 Madrid 
Spain 
 
Ms. María del Socorro Garrido Moreno 
Abogacía General del Estado, Departamento de Arbitrajes Internacionales 
Calle Marqués de la Ensenada, 14-16, 2a planta 
28004 Madrid 
Spain 

Date: _______________________ 

Dear His Excellency Mr. Pedro Sánchez Pérez-Castejón 

Arbitration award rendered in arbitration proceedings conducted pursuant to the 
UNCITRAL arbitration rules and administered by the Permanent Court of Arbitration 
(PCA) between Mercurio Solar S.à r.l, Tyche Solar S.à r.l, AES Solar Energy Coöperatief 
U.A. et al. vs. the Kingdom of Spain (PCA Case No. 2012-14) (the Award) 

1. On and with effect from [insert date of assignment agreement] the Assignor assigned to the 
Assignee all of the rights, powers, interests and benefits of the Assignor under or in respect 
of the Award (the Assigned Rights). 

2. The details of the Assignee’s facility office are as follows: 

Address: Blasket Renewable Investments LLC 
c/o Corporation Service Company, 251 Little Falls Drive,  
New Castle County, Wilmington, DE 19808, USA 
 

Telephone +41 44 254 55 55 
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Attn/Ref: Daniel Hayek / Gion Jegher 

3. With effect from the date of this notice all payments due to the Assignor in respect of the 
Assigned Rights shall be paid to the Assignee. The details of the Assignee’s account for 
these purposes are as follows: 

Bank: UBS Switzerland AG 
Swift code: UBSWCHZH80A 
IBAN: CH27 0025 1251 8254 1469 C 
Account name: Prager Dreifuss Ltd. 

4. This notice and any non-contractual obligations arising out of or in connection with it are 
governed by and shall be construed in accordance with English law. 

..................……............................ 
AES Solar Energy Coöperatief U.A. 

 
..................……............................................. 
Blasket Renewable Investments LLC 

Doc ID: 230e0151d6e93c3ee58087afc29394e647279cf9
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SIGNATORIES 

Executed and delivered as a deed on behalf of: 

The Assignor 

For and on behalf of 

AES Solar Energy Coöperatief U.A. 

By: ____________________________________ 

Name: Johannes Antonius Rosa Andreas Zijderveld 

Title: Director 

For and on behalf of 

Blasket Renewable Investments LLC 

By: ____________________________________ 

Name: Friedrich Andreae

Title: Authorised Person

Doc ID: 230e0151d6e93c3ee58087afc29394e647279cf9
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2514694

SIGNATORIES 

ASSIGNOR 

EXECUTED and DELIVERED as a deed by )
AMPERE EQUITY FUND B.V. 
private company with limited liability incorporated under 
the laws of the Netherlands )
acting by DIF Management B.V. 
acting by A.M. Snel-Simmons ) .............................................
being a person or persons who, 
in accordance with laws of that territory, 
is/are acting under the authority of 
that company private company with limited liability: )
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259 W 30th Street, 11th Floor  New York, NY 10001  +1.212.631.7432

STATE OF NEW YORK )
)
)

COUNTY OF NEW YORK )
                                               

ss

CERTIFICATION

This is to certify that the attached translation is, to the best of my knowledge and belief, a true 

and accurate translation from Dutch into English of the attached Writ of Summons, dated 

December 22, 2022.
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1

 
WRIT OF SUMMONS INCLUDING INCIDENTAL MOTION UNDER SECTION 223 OF THE 
DUTCH CODE OF CIVIL PROCEDURE 
 
 

 
This day, the twenty-second of December two thousand and twenty-two, 

 
AT THE REQUEST OF:  

 
The KINGDOM OF SPAIN, represented for the purpose hereof by the Kingdom’s Attorney 
General, Ministry of Justice, seated at 5 Calle Ayala (28001) Madrid, Spain ("Spain"), and 
electing domicile, solely for the purpose for which this writ of summons is being issued, at 
Claude Debussylaan 247, (1082 MC) Amsterdam (the Netherlands), at the offices of the law 
firm Simmons & Simmons LLP, having a current account with nationwide coverage with 
number 88170281, from which office Mr. N. Peters is appointed as counsel; 

 
 

I, Bas de Veer, assigned bailiff working at the offices of Mr. Jan Sebastiaan Evers, bailiff in 
Amsterdam with offices at Hogehilweg 4 in that town; 

 
 
 

SUMMONED: 
 

1. the private limited liability company AES SOLAR ENERGY COÖPERATIEF U.A. ("AES"), 
having its registered office in Amsterdam and having its place of business at Herengracht 450 
(1017 CA), Amsterdam, where I served my writ and left a copy of this writ of summons with: 

 
on whom a copy was or will be served by  
separate writ 

and 
 

2. the private limited liability company AMPERE EQUITY FUND B.V. ("AEF"), having its 
registered office at Schiphol (the Netherlands) and having its place of business at Schiphol 
Boulevard 269, Tower D, 10th floor, (1118 BH) Schiphol, where I served my writ and left a 
copy of this writ of summons: 

at the above-mentioned address in a closed 
envelope with the required information written on 
it, because I did not find anyone there with whom 
I could leave a copy in a legally valid manner 

 
TO APPEAR: 

 
on Wednesday January 25, 2023, at ten (10:00) a.m., not in person, but represented by 
counsel, at the public hearing of the District Court of Amsterdam, which hearing will be held in 
the courthouse at Parnassusweg 280, (1076 AV) Amsterdam; 
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WHILE GIVING NOTICE THAT: 

 
if a defendant does not appear in court on the first docket date or a docket date further 
determined by the District Court by failing to appoint counsel or to timely pay the court fee to 
be described below, and the prescribed time limits and formalities have been complied with, 
the District Court will grant leave to proceed in default of appearance against that defendant 
and will admit the claim, unless it appears to be unlawful or unfounded to the District Court; 

 
if at least one of the defendants appears at the hearing, one single judgment will be given 
between all parties, which will be considered to be a judgment after trial; 

 
upon appearance in court, court fees will be charged to each of the defendants to be paid within 
four weeks from the time of appearance; 

 
the amount of the court fees is listed in the most recent annex to the Dutch Civil Court Fees 
Act (“Wet griffierechten burgerlijke zaken”), which can be found on the website: 
www.kbvg.nl/griffierechtentabel;  

 
to a person with limited means, the court fee for persons with limited means established by or 
pursuant to the law will be charged, if such person has produced the following at the time the 
court fee is charged: 

 
(1) a copy of the decision to assign legal aid as referred to in Section 29 of the Dutch 

Legal Aid Act (“Wet op de rechtsbijstand”), or, if this is not possible due to 
circumstances that cannot reasonably be attributed to that person, a copy of the 
application referred to in Section 24(2) of the Dutch Legal Aid Act, or 

 
(2) a statement issued by the board of the Legal Aid Council (“Raad voor 

rechtsbijstand”) referred to in Section 7(3)(e) of the Dutch Legal Aid Act showing 
that this person’s income does not exceed the incomes referred to in the order in 
council under Section 35(2) of that Act; 

 
of defendants who are represented by the same counsel and file identical briefs or raise 
identical defences, a joint court fee will be levied only once on the basis of Section 15 of the 
Dutch Civil Court Fees Act; 

 
 

 
FOR THE PURPOSE OF: 

 
hearing the following statement of claim being made on behalf of the claimant: 
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1.  Introduction 
 

1.1 The Defendants, AES Solar Energy Coöperatief U.A. (hereinafter: "AES") and Ampère Equity 
Fund B.V. ("AEF") (referred to collectively hereafter as: "Defendants") both started to invest in 
solar energy installations in Spain from 2007 onwards. In doing so, they intended to take 
advantage of a scheme of the Kingdom of Spain ("Spain") that offered the necessary favorable 
financial terms. That scheme constituted aid within the meaning of Article 107(1) of the Treaty 
on the Functioning of the European Union ("TFEU") and the European Commission had not 
been notified hereof in advance in accordance with Article 108(3) TFEU. As a result, the aid of 
Spain constituted unlawful aid. Spain was therefore prohibited under EU law from implementing 
its scheme and was therefore also prohibited from allowing AES and AEF to benefit from the 
aid they believed they were entitled to. The schemes were amended and the European 
Commission declared these amended schemes compatible with the internal market (approved) 
in 2017 under Article 107(3) TFEU (Exhibit 1).1 

 
1.2 In reaction to this, AES and AEF, together with several other claimants, commenced arbitration 

proceedings under the International Energy Charter (to be referred to hereafter with its common 
English abbreviation as "ECT") before an ad hoc arbitral tribunal of the Permanent Court of 
Arbitration (hereafter: "PCA"; the arbitral tribunal will be referred to hereafter as the "PCA 
Tribunal"), seeking compensation from Spain. The PCA Tribunal granted this claim. (Exhibit 
2). 

 
1.3 AES and AEF are now seeking leave from the District Court for the District of Columbia to 

enforce the above-mentioned arbitral award (Exhibit 3). That leave will allow AES and AEF to 
seize assets of Spain under warrant of execution in the United States, in any event outside the 
European Union. 

 
1.4 By doing so, AES and AEF are trying to circumvent the prohibition on the provision of State 

aid, which, as will be explained below, includes compensation in lieu of State aid. Through 
execution, AES and AEF will receive funds at Spain’s expense after all, which constitutes a 
grant of unlawful aid to AES and AEF. AES and AEF are thus seeking to achieve that Spain 
breaches its obligations under the TFEU. 

 
1.5 In addition, the enforcement of the arbitral award is also in breach of Articles 267 and 344 

TFEU. These articles preclude a provision in an international agreement concluded between 
two European Union Member States whereby an investor from one of these Member States is 
allowed, in the event of a dispute about investments in the other Member State, to bring 
proceedings against the latter State before an arbitral tribunal and that Member State has 
undertaken to accept its jurisdiction.2 The ECT is such an agreement. 

 
1.6 The continuation of the execution despite the foregoing constitutes an abuse of rights or abuse 

of enforcement power, respectively. 
 

1.7 Spain is therefore seeking an order prohibiting AES and AEF and companies linked with them 

 
1  Decision of the European Commission of November 10, 2017, SA.40348 (2015/NN) - Spain Support for 

electricity generation from renewable energy sources, cogeneration and waste. 
https://ec.europa.eu/competition/state_aid/cases/258770/258770_1945237_333_2.pdf. 

2  ECJ March 6, 2018, Achmea, C-284/16, ECLl:EU:C:2018:158, para. 32. Also see ECJ September 2, 
2021, Komstroy, ECLl:EU:C:2021:655 and ECJ October 26, 2021, PL Holdings, ECLl:EU:C:2021:875. 
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from proceeding to enforce the arbitral award. Spain is also requesting the District Court, by 
filing an Incidental Motion, to grant provisional relief for the duration of the action on the merits3 
in order to prevent AES and AEF from already proceeding with enforcement in the meantime, 
with all the possible irreversible consequences that may ensue. 

 
1.8 For the sake of completeness, it is observed that Spain is also bringing a similar legal action in 

the Netherlands against two other companies, in connection with ECT arbitration proceedings 
brought against Spain by those parties. The same is happening in other European jurisdictions 
(Germany and Luxembourg) where the same issues arise. 

 
1.9 Spain will further explain its claims below. In Part I, Spain will set out the facts and 

circumstances relevant to this case, and in Part II it will explain its claims and the legal 
framework in more detail. Finally, in Part III, Spain will formulate the relief sought by it and 
discuss a number of issues that are procedural in nature. 

 
PART 1: FACTS AND CIRCUMSTANCES 

 
2. The parties and the Spanish schemes to promote electricity production from renewable 

energy sources 
 

2.1 AES and AEF, along with several other investors, have invested in photovoltaic (PV) 
installations, also known as solar power plants, in Spain from 2007 onwards. 

 
2.2 In 2007, Spain introduced a scheme to promote electricity production from renewable energy 

sources. It was laid down by Spanish Royal Decrees 661/2007, 1578/2008, and 6/2009 (the 
"the 2007 Scheme") in order to implement EU Directive 2001/77/EC on renewable energy.4 
The 2007 Scheme was not notified to the European Commission or assessed by the European 
Commission otherwise under the State aid rules, despite recital 12 to Directive 2001/77/EC, 
which provides that "Articles 87 and 88 [of the Treaty, currently Articles 107 and 108 TFEU] 
will continue to apply to such public support."5 That recital makes it clear that Member States 
remained obliged to notify the State aid schemes adopted by them in order to transpose that 
directive. 

 
2.3 Under the 2007 Scheme, renewable energy producers could choose between two options to 

be eligible for aid. The first option consisted of a subsidy for energy production from renewable 
sources by receiving a fixed tariff per kWh of energy produced (hereinafter: the "Subsidy 
Option"), with an annual update of the rate based on the consumer price index. The second 
option consisted of selling the (generated) electricity on the market and then receiving a 
premium per kWh of electricity sold on top of the market price (hereinafter: the "Premium 
Option").6 

 
3  It did not seem opportune to Spain - also in light of the complexity of the case - to bring the case in 

summary proceedings. 
4  Directive 2001/77/EC of the European Parliament and of the Council of September 27, 2001, on the 

promotion of electricity produced from renewable energy sources in the internal electricity market, OJ 
EC 2001, L283/33.  

5  See paragraph 11 of the decision of the European Commission of July 19, 2021, SA.54155, 
 attached as Exhibit 4. 

6  See paragraph 14 of the decision of the European Commission of July 19, 2021, SA.54155, attached as 
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2.4 Both the subsidy and the premium were calculated based on the typical costs and revenues of 

standard renewable energy installations, with an estimate by Spain of both the initial 
 investment costs and the operating and maintenance costs of the standard plants as well as 
the market price. 

 
2.5 The 2007 Scheme was financed through the network access tariffs that were charged to 

electricity consumers and network users by Spanish Law 54/1997 and Spanish Royal Decree 
2017/1997. These tariffs were calculated in accordance with a method determined by the 
Spanish government. Spanish Royal Decree 2017/1997 designated the Comisión Nacional de 
Energia (the National Energy Commission) - an advisory government body incorporated in the 
(Spanish) National Commission for Markets and Competition - to transfer the collected tariffs, 
through subsequent settlements, to the beneficiaries of the 2007 Scheme. In the annexes to 
Royal Decree 2017/1997, the beneficiaries of the settlements were defined, the applicable 
mathematical formulas were provided and the settlement procedure itself was regulated 
according to certain predetermined, objective parameters.7 

 
2.6 AES and AEF, along with several other investors, have invested in solar energy installations 

on the basis of Spanish Royal Decree 661/2007. This Decree stipulated that solar energy 
installations, under the Subsidy Option, were entitled to a fixed amount per kWh for the first 25 
years of their operational life and to a lower amount thereafter. The amount per kWh depended 
here on the installed capacity of the solar energy installation.8 

 
2.7 In order to be eligible for aid under the Subsidy Option based on Royal Decree 661/2007, the 

solar energy installations had to be registered with the Registro Administrativo de lnstalaciones 
de Producción en Régimen Especial (hereinafter: “RAIPRE”) before a certain time.9 

 
2.8 Spain announced on September 27, 2007, that the deadline for RAIPRE registrations would 

expire on September 29, 2008. AES and AEF registered their installations with RAIPRE before 
the expiry of this deadline and were therefore entitled to aid under Royal Decree 661/2007.10 
AES and AEF have thus received aid on the basis of the 2007 Scheme. 

 
2.9 In 2010, Spain passed two pieces of legislation. 

 
2.10 Royal Decree 1565/2010 extended the period for receiving the (higher) amount per kWh from 

25 years to 30 years, but abolished the lower amount per kWh received by the solar energy 
installation after that.11 

 
2.11 Law 14/2010 set a limit for the number of hours per year for which a solar energy installation 

would receive support under the Subsidy Option. Once a plant reached this hour cap, it could 
continue to sell electricity, but at market prices. The hour cap applied for the entire lifetime of 

 
Exhibit 4. 

7  See paragraphs 19 to 21 of the decision of the European Commission of July 19, 2021, SA.54155, 
attached as Exhibit 4. 

8  See paragraph 192 of the Final Award of February 28, 2020, case no. 2012-14, attached as Exhibit 2. 
9  See paragraph 193 of the Final Award of February 28, 2020, case no. 2012-14, attached as Exhibit 2. 
10  See paragraph 196 of the Final Award of February 28, 2020, case no. 2012-14, attached as Exhibit 2. 
11  See paragraph 200 of the Final Award of February 28, 2020, case no. 2012-14, attached as Exhibit 2. 
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the installation.12 
 

2.12 From 2012 onwards, Spain introduced several legislative acts that amended the 2007 Scheme, 
but the essential features of that Scheme were retained. 

 
2.13 First, Law No. 15/2012 abolished the remuneration for electricity generated with natural gas. 

Then, Law 2/2013 of February 1, 2013, abolished, among other things, the mechanism for 
adjusting feed-in tariffs to the consumer price index and replaced it with a lower index.13 

 
2.14 The 2013 scheme provides support for renewable energy installations, among other things. 

 
2.15 Two types of facilities are eligible for aid under the 2013 scheme: 

 
(A) facilities receiving support within the scope of this new scheme following the entry into 

force of Royal Decree 413/2014 on June 11, 2014 (hereinafter: "New Facilities"); and 
 

(B) facilities already entitled to or already receiving aid from the 2007 Scheme when 
legislative act 9/2013 came into force on July 14, 2013 (hereinafter: "Existing 
Facilities").14 

 
2.16 The new arrangements of 2013 resulted in aid that has been adapted to the new features of 

the scheme. 
 

2.17 By decision of November 10, 2017, the European Commission approved the 2013 scheme as 
compatible with the internal market (see Exhibit 1). 

 
2.18 All the facilities that originally benefited from the 2007 Scheme were automatically registered 

under the 2013 scheme. When assessing the compatibility of the scheme, the Commission 
took into account the sum of payments made to Existing Facilities under the 2007 and 2013 
schemes in order to verify the absence of overcompensation.15 

 
2.19 The European Commission assessed the proportionality of the aid granted to Existing Facilities 

in accordance with paragraph 131(a) of the Guidelines on State aid for Environmental 
Protection on the basis of the cash-flow calculations for 21 standard facilities. Those include 
past sales income (including those deriving from the 2007 Scheme for Existing Facilities), the 
expected future sales income, the initial investment costs, the operating costs and the 
compensation to be granted for each facility both for operation and for investments. For all 
examples provided, the Commission verified that the aid did not exceed what is required to 
recover the initial investment costs and the relevant operational costs, plus a margin of 
reasonable return, based on the past and estimated costs and market prices. The 
Commission's 2017 decision concluded that these rates of return were in line with those 
applicable to similar measures the Commission had approved and did not lead to 

 
12  See paragraph 201 of the Final Award of February 28, 2020, case no. 2012-14, attached as Exhibit 2. 
13  See paragraph 24 of the Decision of the European Commission of July 19, 2021, SA.54155, attached as 

Exhibit 4. 
14  See paragraph 28 of the Decision of the European Commission of July 19, 2021, SA.54155, attached as 

Exhibit 4. 
15  See paragraph 34 of the Decision of the European Commission of July 19, 2021, SA.54155, attached as 

Exhibit 4. 
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overcompensation.16 
 

2.20 AES and AEF are claiming that they have suffered losses due to the amendments of 2010 and 
the amendments in the 2007 Scheme, which resulted in lower aid amounts. 

 
3. The ECT arbitration initiated by AES and AEF 

 
3.1 On November 16, 2021, AES and AEF, together with several other claimants, gave Spain 

notice of arbitration under the ECT, which has been ratified by the Netherlands and Spain and 
has entered into force for both countries, and the United Nations Commission On International 
Trade Law (hereinafter: "UNCITRAL") rules.17 

 
3.2 An arbitral tribunal was constituted on May 1, 2012, after which the parties agreed on July 4, 

2012, that the PCA would act as registrar in the arbitration proceedings.18 
 

3.3 The PCA Tribunal held a hearing on jurisdiction on January 31, 2014, after which the PCA 
Tribunal issued its Preliminary Award on Jurisdiction on October 13, 2014. In that Award, the 
PCA Tribunal rejected all of Spain's objections to the jurisdiction of the Arbitral Tribunal. The 
PCA Tribunal thus found that it had jurisdiction to hear the dispute.19 

 
3.4 On February 28, 2020, the PCA Tribunal issued its Final Award20. In this Award, the PCA 

Tribunal (among other things): 
 

(A) found that Spain had infringed Article 10(1) ECT; 
 

(B) ordered Spain to pay AES EUR 15.4 million, on which amount interest is due with effect 
from June 30, 2014 (at a rate equal to the Spanish 10-year bond rate); 

 
(C) ordered Spain to pay AEF EUR 11.1 million, on which amount interest is due with effect 

from June 30, 2014 (at a rate equal to the Spanish 10-year bond rate); 
 

(D) ruled that an amount of EUR 2,467,847.78 in arbitration costs would be borne equally 
by the claimants and Spain. 

 
3.5 Spain notified the European Commission of the award rendered by the PCA Tribunal. The 

European Commission acknowledged the receipt of the notification on September 14, 2021, 
and registered it under number SA.64761. The European Commission has not yet taken a 
decision regarding the notified aid. 

 
16  See paragraph 35 of the Decision of the European Commission of July 19, 2021, SA.54155, attached as 

Exhibit 4. 
17  See paragraph 13 of AES and AEF's Claim of December 10, 2021, in the District Court attached as 

Exhibit 3. 
18  See paragraphs 14 and 15 of the Claim of AES and AEF of December 10, 2021, before the District Court 

attached as Exhibit 3. 
19  See paragraph 17 of the Claim of AES and AEF of December 10, 2021, before the District Court, attached 

as Exhibit 3. 
20  See the Final Award dated February 28, 2020, Case No. 2012-14, attached as Exhibit 2. 
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4. The annulment proceedings before the Swiss Supreme Court 
 

4.1 Subsequently, Spain brought an action before the Swiss Supreme Court seeking the 
annulment of the arbitral award of February 28, 2020, in which Spain argued that the PCA 
Tribunal had failed to properly consider the consequences of the Achmea judgment.21 

 
4.2 The Swiss Supreme Court denied the annulment sought by Spain in its ruling of February 23, 

2021.22 
 

5. AES and AEF are seeking enforcement of the arbitral award in the United States 
 

5.1 On December 10, 2020, AES and AEF brought a legal action (jointly) in the District Court for 
the District of Columbia (hereinafter: the "District Court"), in which AES and AEF requested the 
District Court (i) to issue an order acknowledging and confirming the arbitral award and the 
damages awarded by the PCA Tribunal; and (ii) to render an award in favor of AES and AEF 
in the amount of the damages awarded by the PCA Tribunal fixed at EUR 15.4 million and EUR 
11.1 million respectively, plus interest.23 

 
5.2 Spain filed a motion to dismiss the claim of AES and AEF with the District Court on May 6, 

2022, and requested the District Court to schedule a hearing.24 
 

5.3 On June 17, 2022, AES and AEF filed their reply to Spain's motion dated May 6, 2022, in which 
they requested the District Court to dismiss Spain's motion.25 

 
5.4 A hearing on the above-mentioned motion took place on October 31, 2022. 

 
5.5 The District Court has not yet issued a final judgment. 

 
PART III: LEGAL FRAMEWORK AND UNLAWFULNESS OF THE EXECUTION 

 
6. The concept of State aid 

 
6.1 State aid is an objective and legal concept, which is directly defined in Article 107(1) TFEU.26 

Article 107(1) TFEU provides: 
 

"Save as otherwise provided in the Treaties, any aid granted by a Member State 
or through State resources in any form whatsoever which distorts or threatens 
to distort competition by favoring certain undertakings or the production of certain 
goods shall, in so far as it affects trade between Member States, be incompatible 

 
21  ECJ March 6, 2018, Achmea, C-284/16, ECLl:EU:C:2018:158. 
22  See the judgment of February 23, 2021, of the Swiss Supreme Court, case no. 4A_187/2020, attached 

as Exhibit 5. 
23  Claim of AES and AEF dated December 10, 2021, before the District Court, attached as Exhibit 3. 
24  See the Memorandum of the Law in Support of Spain's Motion of May 6, 2022, to Dismiss the Application 

before the District Court attached as Exhibit 6. 
25  See the Reply of AES and AEF of June 17, 2022, to Spain's Motion of May 6, 2022, to Dismiss the 

Application before the District Court attached as Exhibit 7. 
26   Judgment of the ECJ of December 22, 2008, British Aggregates v Commission, C-487/06 P, 

ECLl:EU:C:2008:757, para. 111; judgment of the ECJ of May 16, 2000, France v Ladbroke Racing and 
Commission, C-83/98, ECLl:EU:C:2000:248, para. 25. 

Case 1:21-cv-03249-RJL   Document 31-1   Filed 03/02/23   Page 51 of 108



DR/122097-00009/RBP1/JJBA   11     L_LIVE_EMEA2:101169142v1 

with the internal market.” 
 

6.2 This provision shows that a measure constitutes aid, if the following criteria are met: 
 

(A) a government grants, with public funds; 
 

(B) to an undertaking; 
 

(C) a selective advantage which is not market-conforming; 
 

(D) and which distorts competition; and 
 

(E) the trade between Member States can be affected. 
 

6.3 National aid that meets all the above criteria qualifies as aid within the meaning of Article 107(1) 
TFEU. 

 
6.4 Article 108(3) TFEU provides: 

 
"The Commission shall be informed, in sufficient time to enable it to submit its 
comments, of any plans to grant or alter aid. If it considers that any such plan 
is not compatible with the internal market having regard to Article 107, it shall 
without delay initiate the procedure provided for in paragraph 2. The Member 
State concerned shall not put its proposed measures into effect until this 
procedure has resulted in a final decision." 

 
6.5 This paragraph introduces the prior verification of aid by the European Commission: any (new) 

aid must be notified to the Commission in advance (notification obligation) and may not be put 
into effect until the Commission has declared the aid compatible (standstill obligation).27 

 
6.6 Aid that is introduced (put into effect) in breach of Article 108(3) TFEU without a prior positive 

decision of the European Commission constitutes unlawful aid.28 
 

6.7 Even if the European Commission carries out an investigation and then declares that aid that 
a State did not or not timely notify – and is therefore unlawful aid – is compatible, that does not 
change the unlawfulness of the aid granted in breach of the notification obligation and standstill 
obligation. On this point, the CJEU ruled: 

 
"The Commission’s final decision does not have the effect of regularizing, 
retrospectively, implementing measures which were invalid because they had 
been taken in disregard of the prohibition laid down by that article. Any other 
interpretation would have the effect of according a favorable outcome to the 
non-observance, by the Member State concerned, of the last sentence of  

  

 
27  Unless an exemption to the notification obligation applies under a group exemption, such as the General 

Group Exemption Regulation (EU) 651/2014. In this case, no exemptions to the notification obligation 
apply. 

28  See Article 1(f) of Regulation (EU) 2015/1589 of the Council of July 13, 2015, laying down detailed rules 
for the application of Article 108 of the Treaty on the Functioning of the European Union, OJ 2015, 
L248/9. 
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Article 88(3) EC [currently Article 107(3) TFEU] and would deprive it of its 
effectiveness."29 

 
7. Compensation in lieu of unlawful State aid 

 
7.1 While companies may ask national courts to order the payment of the compensation to which 

they believe they are entitled, such claims cannot have the effect of circumventing the 
effective application of the Union's State aid rules.30 

 
7.2 In particular, companies that may be entitled under national law to receive aid that has not 

been notified to and approved by the Commission, but have not received it, cannot claim 
compensation for the amount equal to the amount of aid not received, as this would constitute 
an indirect grant of unlawful aid.31 

 
8. (Execution of) an arbitral award as aid 

 
8.1 It follows from the Court of Justice's judgment in the Micula case32 ("Micula Judgment”) that 

the European Commission has jurisdiction to examine whether an award of an arbitral 
tribunal granting the payment of compensation to a number of companies constitutes State 
aid within the meaning of Article 107(1) TFEU. This entails, given the role of the national 
courts in State aid supervision, that the national courts also have jurisdiction to rule on 
whether such an arbitral tribunal’s award constitutes State aid within the meaning of Article 
107(1) TFEU, and, furthermore, that they must take the necessary measures to ensure 
compliance with Article 108(3) TFEU. 

 
8.2 The background to the Micula judgment is as follows. 

 
8.3 The Convention on the Settlement of Investment Disputes between States and Nationals of 

Other States (hereinafter: the "ICSID Convention") took effect for Romania on October 12, 
1975. By 2022, Sweden and Romania had concluded a bilateral investment treaty (Bilateral 
lnvestment Treaty) for the promotion and mutual protection of investments (hereinafter 
"BIT"). Article 2(3) of this BIT provides that each contracting party shall at all times ensure 
fair and equitable treatment of the investments by investors of the other Contracting Party. 
Further, the BIT provides that any disputes between investors and contracting countries shall 
be settled by an arbitral tribunal applying the ICSID Convention.33 

 
8.4 In 2005, as part of the negotiations on Romania's accession to the European Union, the 

 
 29  ECJ February 12, 2008, CELF, C-199/06, ECLl:EU:C:2008:79, para 40. 

30  ECJ June 29, 2004, Commission v Council, C-110/02, ECLl:EU:C:2004:395, para. 43; ECJ July 18, 2007, 
Lucchini, C-119/05, ECLl:EU:C:2007:434, paras. 59-63; ECJ November 11, 2015, Klausner Holz 
Niedersachsen, C-505/14, ECLl:EU:C:2015:742, paras, 42-44. 

31 ECJ November 11, 2015, Klausner Holz Niedersachsen, C-505/14, ECLl:EU:C:2015:742, paragraphs 
42-44. Also see the Decision of the Commission of April 16, 2004, State aid N 304/2003 - The 
Netherlands, Aid in favor of Akzo Nobel to minimize chlorine transports, para. 18 and footnote 10. Also 
see the Opinion of Advocate General Ruiz-Jarabo Colomer of April 28, 2005, in Atzeni a.o., C-346/03 
and C-529/03, ECLl:EU:C:2005:256, para. 198. 

32 ECJ January 25, 2022, C-638/19 P, Commission v European Food a.o., ECLl:EU:C:2022:50. 
33  The ICSID Convention had entered into force for Romania in 1975, see paragraph 3 of the Micula
  judgment. 
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Romanian government abolished a national incentives scheme that favored certain investors 
in disadvantaged regions (hereafter: “Tax Incentives Scheme”). Several Swedish investors 
had made investments in a certain region of Romania under that Tax Incentives Scheme. 
According to these investors, Romania had failed to fulfil its obligation to treat the investments 
made by them fairly and equitably in accordance with the BIT by repealing the Tax Incentives 
Scheme, they therefore requested that an arbitral tribunal be set up to compensate them for 
the losses they had suffered because the Tax Incentives Scheme had been repealed. 
 

8.5 In an arbitral award dated December 11, 2013, this arbitral tribunal found that Romania, by 
repealing the Tax Incentives Scheme at issue, had breached the legitimate expectation of 
the arbitration applicants, had failed to act transparently by not informing those applicants in 
a timely manner and had failed to ensure fair and equitable treatment of those applicants' 
investments within the meaning of Article 2(3) BIT. Accordingly, the arbitral tribunal ordered 
Romania to pay the arbitration applicants damages of approximately €178 million. 

 
8.6 The European Commission subsequently warned Romania that any implementation or 

execution of the arbitral award would be considered as new State aid and would have to be 
notified to the Commission. Romania. [sic]. The Commission then ordered Romania in a 
decision in 2014 to immediately suspend any measure that could lead to the implementation 
or execution of the arbitral award, as such a measure would amount to unlawful State aid, 
until the Commission had taken a final decision on the compatibility of this aid. Romania 
nevertheless paid the damages awarded by the arbitral tribunal to the Swedish investors. By 
decision of March 30, 2015,34 the Commission classified the payment of these damages as 
State aid within the meaning of Article 107 TFEU that is incompatible with the internal market, 
prohibited its implementation and ordered the recovery of the amounts already paid. 

 
8.7 Against that decision of the Commission, several actions for annulment were brought before 

the General Court of the European Union ("General Court"). The General Court annulled the 
Commission's decision, in particular because the Commission had applied its powers under 
the State aid rules retroactively to facts predating Romania's accession to the Union on 
January 1, 2007. In fact, the General Court assumed that the aid at issue had been granted 
by Romania on the date when the Tax Incentives Scheme was repealed, i.e., in 2005, and 
not on the date of the arbitral award. 

 
8.8 A key question in this judgment is whether, in the case of an arbitral award that awards 

compensation on account of the repeal of a (tax) incentives scheme in breach of a BIT, State 
aid within the meaning of Article 107(1) TFEU was granted either on the date on which that 
compensation is actually paid in order to implement that award, because the right to 
compensation definitively came into existence on the date on which that arbitral award 
became enforceable, or on the date on which the scheme was repealed. In the Micula 
judgment, the Court recalled that the decisive factor for establishing the date on which the 
right to receive State aid was conferred on its beneficiaries by a particular measure is the 
acquisition by those beneficiaries of a definitive right to receive that aid and to the 
corresponding commitment, by the State, to grant that aid. It is at that date, according to the 
Court of Justice, that such a measure is liable to distort competition and affect trade between 
Member States within the meaning of Article 107(1) TFEU. The Court of Justice went on to 

 
34  Commission Decision (EU) 2015/1470 of March 30, 2015, on State aid SA.38517 (2014/C) (ex 

2014/NN) implemented by Romania - Arbitral Award in Micula v  Romania of December 11, 2013, OJ 
2015, L 232/4. 
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find that the right to compensation for the damage purportedly suffered by the arbitration 
applicants on account of the alleged repeal of the relevant (Tax) Incentives Scheme realized 
in breach of the BIT was only granted when the arbitral award was rendered. After all, it was 
only upon the conclusion of the arbitration proceedings brought for that purpose under the 
arbitration clause of Article 7 BIT that the arbitration applicants were able to obtain actual 
payment of that compensation. The Court of Justice emphasizes that even if the repeal of 
the (Tax) Incentives Scheme allegedly realized in breach of the BIT constitutes the event 
giving rise to the damage, the right to the compensation in question was granted solely by 
the arbitration award issued by the tribunal, which, having admitted the claim brought by the 
arbitration applicants, not only established the existence of that right, but also quantified the 
amount thereof. The Commission was therefore competent to adopt the decision of March 
30, 2015, under Article 108 TFEU.35 
 

8.9 This means that an arbitral tribunal award ordering a Member State to pay compensation to 
a company operating in the European Union is subject to State aid supervision under Articles 
107 and 108 TFEU. It has already been explained above that compensation in lieu of unlawful 
or incompatible State aid also itself constitutes State aid within the meaning of Article 107(1) 
TFEU. See section 7 above. This also applies if such compensation is awarded by an arbitral 
tribunal, because in that case, too, the compensation replaces unlawful or incompatible aid. 
Also see paragraph 77 of the Antin decision of the European Commission and paragraphs 
100-108 of the Micula decision of the European Commission. In both cases, the European 
Commission found that the payment of compensation awarded by the arbitral tribunal, 
through the implementation or execution of the award, resulted in the enjoyment of an 
advantage for the arbitration applicants that they would not have obtained under normal 
market conditions, and constitutes State aid because the other conditions of Article 107(1) 
TFEU are met. This is not altered by the fact that the arbitral tribunal was set up under 
international law. 

 
8.10 What is relevant here is that according to the case law of the Court of Justice an international 

agreement cannot affect the allocation of powers fixed by the Treaties or, consequently, the 
autonomy of the EU legal system, observance of which is ensured by the Court, see para. 
32 of the Achmea judgment.36 In that judgment, the Court of Justice ruled that Articles 267 
and 344 TFEU preclude a provision in an international agreement concluded between two 
Member States of the European Union under which an investor from one of those Member 
States may, in the event of a dispute concerning investments in the other Member State, 
bring proceedings against the latter Member State before an arbitral tribunal whose 
jurisdiction that Member State has undertaken to accept.37 By concluding such an 
agreement, the Member States that are party to it withdraw disputes which may concern the 
application or interpretation of European Union law, such as the rules on State aid, from the 
jurisdiction of their own courts and, consequently, from the system of remedies which they 
are required to provide under the second subparagraph of Article 19(1) TEU in the fields 
covered by that law. Such an international agreement may therefore have the effect of 
preventing those disputes from being settled in a manner that ensures the full effect of that 
law.38 An arbitration clause is therefore incompatible with the principle of loyal cooperation 

 
35  Para. 126 of the Micula judgment. 
36  ECJ March 6, 2018, Achmea, C-284/16, ECLl:EU:C:2018:158, para. 32. 
37  Ibid., para. 60. 
38  ECJ February 27, 2018, Associaçäo Sindical dos Juízes Portugueses, C-64/16, ECLl:EU:C:2018:117, 

para. 34; ECJ October 26, 2021, PL Holdings, C-109/20, ECLl:EU:C:2021:875, para 45. 
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laid down in Article 4(3), first paragraph VEU and undermines the autonomy of Union law.39 
This means that an arbitration clause cannot be applied and that, in any case, the Union law 
cannot be set aside by an award of the arbitral tribunal. State aid rules therefore remain 
applicable if an arbitral tribunal orders a Member State of the European Union to pay 
compensation. 

 
8.11 In its PL Holdings judgment, the Court of Justice further added: "To allow a Member State, 

which is a party to a dispute which may concern the application and interpretation of EU law, 
to submit that dispute to an arbitral body with the same characteristics as the body referred 
to in an invalid arbitration clause contained in an international agreement such as the one 
referred to in paragraph 44 above, by concluding an ad hoc arbitration agreement with the 
same content as that clause, would in fact entail a circumvention of the obligations arising 
for that Member State under the Treaties and, specifically, under Article 4(3) TEU and 
Articles 267 and 344 TFEU, as interpreted in the judgment of March 6, 2018, Achmea (C-
284/16, EU:C:2018:158)."40 In that case, the Court of Justice found that Articles 267 and 344 
TFEU preclude national legislation which allows a Member State to conclude an ad hoc 
arbitration agreement with an investor from another Member State that makes it possible to 
continue arbitration proceedings initiated on the basis of an arbitration clause whose content 
is identical to that agreement, where that clause is contained in an international agreement 
concluded between those two Member States and is invalid on the ground that it is contrary 
to these articles. In short, it is evident that the circumvention of EU law is not allowed. 

 
9. Role of the national courts 

 
9.1 It follows from the above that Article 108(3) TFEU establishes a prior control of plans to grant 

new aid. The aim of this prior control is that, only aid declared compatible with the internal 
market may be implemented.41 

 
9.2 In order to achieve this objective, the implementation of any proposed aid must be deferred 

until the European Commission has taken a final decision on the compatibility of the aid (the 
standstill obligation).42 

 
9.3 The task of the national courts is the result of the direct effect of the prohibition on the 

implementation of proposed aid established by Article 108(3) TFEU. The direct effect of this 
prohibition extends to all aid which has been implemented without being notified.43 

 
9.4 The national courts must ensure that all the appropriate consequences are drawn from an 

infringement of the notification obligation and standstill obligation referred to in the last 
sentence of Article 108(3) TFEU, with regard to both the validity of the implementing 
measures and the recovery of financial support granted in disregard of that provision or any 

 
39  ECJ October 26, 2021, PL Holdings C-109/20, ECLl:EU:C:2021:875, para. 46. 
40  ECJ October 26, 2021, PL Holdings C-109/20, ECLl:EU:C:2021:875, para. 47. 
41  ECJ March 3, 2020, C-75/18, Vodafone Magyarország Mobil Távközlési Zrt., C-75/18, 

ECLl:EU:C:2020:139, para. 19. 
42  ECJ November 21, 2013, Deutsche Lufthansa, C-284/12, EU:C:2013:755, paras. 25 and 26, and ECJ 

March 5, 2019, Eesti Pagar, C-349/17, ECLl:EU:C:2019:172, para. 84. 
43  ECJ November 21, 2013, Deutsche Lufthansa, C-284/12, ECLl:EU:C:2013:755, para. 29, and ECJ 

March 5, 2019, Eesti Pagar, C-349/17, EU:C:2019:172, para. 88. 
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possible interim measures.44 
 

9.5 In this context, the Court has confirmed by way of a preliminary ruling (because, in the 
opinion of the Court of Justice, the answers to the questions referred for a preliminary ruling 
were already apparent from previous judgments delivered by the Court of Justice) that EU 
law, in particular Articles 267 and 344 TFEU, must be interpreted as meaning that a court of 
a Member State that has to rule on the enforcement of the arbitral award that was the subject 
of (EU) Decision 2015/1470 of March 30, 2015, on State aid SA.38517 (2014/C) (ex 
2014/NN) enforced by Romania - Arbitral Award in the case Micula v  Romania of December 
11, 2013, must set aside that arbitral award and that the award can in no event be enforced 
to enable its beneficiaries to obtain payment of the compensation awarded to them.45 

 
9.6 Spain, for that matter, has pointed out that it is not necessary, to ensure compliance with 

Article 108(3) TFEU, that the Commission has found in a decision that the aid is unlawful. 
The Eesti Pagar judgment of the Court of Justice shows that even if a Member State (or a 
court of that Member State) finds that a measure constitutes aid and was wrongly not notified 
to the European Commission, the Member State and all its bodies must take the necessary 
measures, even without any decision by the European Commission, to prevent unlawful aid 
from being granted or paid.46 

 
10. Legitimate expectations 

 
10.1 According to settled case law of the Court of Justice, beneficiary undertakings, having regard 

to the fundamental role played by the notification obligation under Article 108(3) TFEU for 
the effectiveness of the mandatory State aid control by the Commission, can have no 
legitimate expectation as to the lawfulness of any aid, unless it has been granted in 
compliance with the notification procedure under Article 108(3) TFEU.47 

 
10.2 According to the Court of Justice, a diligent businessman should normally be able to 

determine whether that procedure has been followed.48 If the undertaking has failed to 
determine this, it is, in principle, not entitled to rely on a legitimate expectation. 

 
10.3 In particular, if aid has been granted that had not been notified to the Commission in advance, 

so that the aid is unlawful under Article 108(3) FTEU, its recipient cannot entertain a  
  

 
44  ECJ November 21, 2013, Deutsche Lufthansa, C-284/12, ECLl:EU:C:2013:755, para. 30, and ECJ 

March 5, 2019, Eesti Pagar, C-349/17, EU:C:2019:172, para. 89. 
45  ECJ September 21, 2022, Romatsa, C-333/19, ECLl:EU:C:2022:749, operative part. The decision is 

only available in French and is attached as Exhibit 8a. A non-official Dutch translation, made with 
DeepL and for the reader's convenience, is attached as Exhibit 8b. 

46  ECJ March 5, 2019, Eesti Pagar, C-349/17, ECLl:EU:C:2019:172, para. 91. 
47  See in this sense: ECJ November 24, 1987, RSV v Commission, 223/85, ECLI:EU:C:1987:502, paras. 

16 and 17; ECJ September 20, 1990, Commission v Germany, C-5/89, EU:C:1990:320, paras. 14 and 
16; ECJ June 13, 2013, HGA a.o. v Commission, C-630/11 P-C-633/11 P, ECLI:EU:2013:387, para. 
134; ECJ January 27, 1998, Ladbroke Racing v Commission, T-67/94, EU:T:1998:7, para. 182; 
General Court October 16, 2014, Alcoa Trasformazioni v Commission, T-177/10, ECLl:EU:T:2014:897, 
para. 61, and General Court April 22, 2016, Ireland, and Aughinish Alumina v Commission, T-50/06 
RENV Il and T-69/06 RENV Il, EU:T:2016:227, para 214. 

48  See, inter alia, ECJ September 20, 1990, Commission v Germany, C-5/89, EU:C:1990:320, para. 14. 
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legitimate expectation at that time that the grant of aid was lawful, except in exceptional 
circumstances.49 

 
10.4 The Court of Justice has pointed out that Articles 107 and 108 TFEU would be deprived of 

any useful effect, if a Member State whose authorities have granted aid contrary to the 
procedural rules laid down in Article 109 could rely on the legitimate expectations of 
recipients in order to justify a failure to comply with the obligation to take the steps necessary 
to implement a Commission decision instructing it to recover the aid or to not grant it.50 

 
10.5 It is also settled case law that, in order to rely on a legitimate expectation in the case of 

unlawful aid, three cumulative conditions must be met. First, precise, unconditional and 
consistent assurances originating from authorized and reliable sources must have been 
given to the person concerned by the administrative authorities. Secondly, those assurances 
must be such as to give rise to a legitimate expectation on the part of the person to whom 
they are addressed. Thirdly, the assurances given must comply with the applicable rules.51  

 
10.6 The Court of Justice has clarified that national authorities should not be considered to be a 

competent authority in this context; the expectation must have been raised by institutions of 
the European Union.52 

 
11. Compensation in lieu of unlawful aid also constitutes unlawful aid 

 
11.1 While undertakings may ask national courts to order the payment of the compensation to 

which they believe they are entitled, those claims cannot have the effect of circumventing the 
effective application of the State aid rules of the European Union.53 

 
11.2 In particular, companies that may be entitled under national law to receive aid that has not 

been notified to and approved by the Commission, but that have not received such aid, 
cannot claim compensation for the amount equal to the sum of the non-received aid, as this 
would constitute an indirect grant of unlawful aid.54 

 
12. Application of the legal framework for State aid to the case 

 
The 2007 Scheme constituted unlawful aid 
 

  

 
49  ECJ September 20, 1990, Commission v  Germany, C-5/89, EU:C:1990:320, paras. 14 and 16. 
50  ECJ September 20, 1990, Commission v  Germany, C-5/89, EU:C:1990:320, para. 17. 
51  See, for example: General Court November 15, 2018, Deutsche Telekom, T-207/10, 

ECLl:EU:T:2018:786, para, 46. 
52  See, for example, ECJ March 5, 2019, C-349/17, Eesti Pagar, ECLl:EU:C:2019:172, para. 101. 
53  ECJ June 29, 2004, Commission v  Council, C-110/02, ECLl:EU:C:2004:395, para. 43; ECJ July 18, 

2007, Lucchini, C-119/05, ECLl:EU:C:2007:434, paras. 59-63; ECJ November 11, 2015, Klausner Holz 
Niedersachsen, C-505/14, ECLl:EU:C:2015:742, paras. 42-44. 

54  ECJ November 11, 2015, Klausner Holz Niedersachsen, C-505/14, ECLl:EU:C:2015:742, paras. 42- 
44. Also see the Commission Decision of April 16, 2004, State aid N 304/2003 - The Netherlands, Aid 
in favor of Akzo Nobel to minimize chlorine transports, para. 18 and footnote 10. Also see the Opinion 
of Advocate General Ruiz-Jarabo Colomer of April 28, 2005, in Atzeni a.o., C-346/03 and C-529/03, 
ECLl:EU:C:2005:256, para. 198. 

 

Case 1:21-cv-03249-RJL   Document 31-1   Filed 03/02/23   Page 58 of 108



DR/122097-00009/RBP1/JJBA   18     L_LIVE_EMEA2:101169142v1 

12.1 The European Commission already gave its opinion on the 2007 Scheme in its decisions of 
201755 and 2021.56 In those decisions, the Commission found that the 2007 Scheme (and 
the scheme as subsequently amended) constituted aid. 

 
12.2 It has been established that the 2007 Scheme was not notified to the European Commission. 

 
12.3 As the above legal framework shows, it is thereby established that the 2007 Scheme 

constituted unlawful aid. 
 

No legitimate expectation 
 

12.4 As explained above, a beneficiary of national aid can only rely on a legitimate expectation, if 
that legitimate expectation was raised by an institution of the European Union. There is 
nothing to show that the European Commission has stated anything in such a way that AES 
and AEF could derive a legitimate expectation from this to the effect that the 2007 Scheme 
would not constitute aid or could be considered to be lawful aid. 

 
12.5 Nor is there any evidence that AES and AEF could in any way derive an expectation from a 

statement by the European Commission that an arbitral award (whether of the PCA Tribunal 
or otherwise) could be considered to be lawful aid. On the contrary, it is actually explicitly 
clear from the Decision of the European Commission of March 30, 2015,57 already cited 
above (which led to the Micula judgment), i.e., well before the award of the PCA Tribunal, 
that the European Commission considers (the enforcement of) an arbitral award to be 
unlawful aid. 

 
13. Application of the State aid concept to (the enforcement of) the arbitral award 

 
13.1 It follows from the foregoing that the 2007 Scheme constituted unlawful aid and therefore 

could not result in any grant to AES and AEF. It also follows from the foregoing that 
compensation in lieu of aid provided unlawfully otherwise also constitutes unlawful aid itself. 
As a result, the award of compensation in lieu of the aid AES and AEF believed they could 
receive on the basis of the 2007 Scheme, without AES and AEF being entitled to rely on a 
legitimate expectation in connection with this, also constitutes unlawful aid. 

 
13.2 It is not relevant here whether the award of that compensation that serves to replace unlawful 

State aid is granted by an administrative body of a Member State or by a judicial authority. 
After all, as indicated above, the courts of the Member States also have the duty to ensure 
compliance with the rules on State aid.58 

 
13.3 Where Member State authorities are obliged to ensure compliance with the rules on State 

aid, it is equally true that they cannot enter into treaties whereby they withdraw the jurisdiction 
to adjudicate such (replacement) compensation from their national courts and place it with 

 
55  Commission decision of November 10, 2017, SA.40348 (2015/NN) - Spain Support for electricity 

generation from renewable energy sources, cogeneration and waste, attached as Exhibit 1. 
56  Decision of the European Commission of July 19, 2021, SA.54155, attached as Exhibit 4. 
57  Decision of the Commission (EU) 2015/1470 of March 30, 2015, on State aid SA.38517 (2014/C) (ex 

2014/NN) implemented by Romania - Arbitral Award in Micula v Romania of December 11, 2013, OJ 
2015, L 232/4. 

58  ECJ March 5, 2019, Eesti Pagar, C-349/17, ECLl:EU:C:2019:172, para. 91. 
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an arbitral body. After all, this would enable them to circumvent the obligations apparent from 
the case law of the Court of Justice and thereby negate the useful effect of the State aid 
rules, including the notification obligation and the standstill provisions. 

 
13.4 Spain has pointed out that the European Commission already gave its view, in its 2017 

decision, on the assessment of an award of an arbitral tribunal from the perspective of State 
aid law in a similar case and found the following on this point (translated): 

 
"(160) As a preliminary point, the Commission observes that most of the 
investors that have brought cases against Spain are based in other Member 
States of the Union. The Commission considers that any provision that 
provides for investor-State arbitration between two Member States is 
contrary to Union law; in particular, this concerns Article 19(1) TEU, the 
principles of the freedom of establishment, the freedom to provide services 
and the free movement of capital, as established by the Treaties (in 
particular Articles 49, 52, 56, and 63 TFEU), as well as Articles 64(2), 65(1), 
66, 75, 107, 108,65 215, 267 and Article 344 TFEU, and the general 
principles of Union law of primacy, unity and effectiveness of Union law, of 
mutual trust and of legal certainty. 
 
(161) The conflict concerns both substance and enforcement. On 
substance, Union law provides for a complete set of rules on investment 
protection (in particular in Articles 49, 52, 56, and 63 TFEU, as well as 
Articles 64(2), 65(1), 66, 75 and 215 TFEU). Member States are hence not 
competent to conclude bilateral or multilateral agreements between 
themselves, because by doing so, they may affect common rules or alter 
their scope. As the two sets of rules on investment protection potentially 
applicable between an EU Member State and an investor of another State 
(i.e., the Treaties and intra-EU bilateral investment treaties (BITs) or the ECT 
in an intra-EU setting) are not identical in content and are applied by different 
adjudicators, there is also a risk of conflicts between the international 
investment treaty and Union law. 
 
(162) On enforcement, an Arbitration Tribunal created on the basis of the 
Energy Charter Treaty in a dispute between an investor of one Member 
State and another Member State or an intra-EU BIT has to apply Union law 
as applicable law (both as international law applicable between the parties 
and, where relevant, as domestic law of the host State). However, according 
to the case-law, it is not a court or tribunal of a Member State, and hence 
cannot make references to the ECJ, because in particular the requirements 
of permanence, of a State nature, and mandatory competence are not met.  

 

(163) The resulting treaty conflict is to be solved, in line with the case-law of 
the Court, on the basis of the principle of primacy in favor of Union law. For 
those reasons, ECT does not apply to investors from other Member States 
initiating disputes against another Member State. 
 
(164) In any event, there is also on substance no violation of the fair and 
equitable treatment provisions. As explained above at section 3.5.2, in the 
specific situation of the present case Spain has not violated the principles of 
legal certainty and legitimate expectations under Union law. In an intra-EU 
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situation, Union law is part of the applicable law, as it constitutes 
international law applicable between the parties to the dispute. As a result, 
based on the principle of interpretation in conformity, the principle of fair and 
equitable treatment cannot have a broader scope than the Union law notions 
of legal certainty and legitimate expectations in the context of a State aid 
scheme. In an extra-EU situation, the fair and equitable treatment provision 
of the ECT is respected since no investor could have, as a matter of fact, a 
legitimate expectation stemming from illegal State aid. This has been 
expressly recognized by Arbitration Tribunals. It is in any event settled case-
law that a measure that does not violate domestic provisions on legitimate 
expectation generally does not violate the fair and equitable treatment 
provision. 
 
(165) The Commission recalls that any compensation which an Arbitration 
Tribunal were to grant to an investor on the basis that Spain has modified 
the premium economic scheme by the notified scheme would constitute in 
and of itself State aid. However, the Arbitration Tribunals are not competent 
to authorize the granting of State aid. That is an exclusive competence of 
the Commission. If they award compensation, such as in Eiser v Spain, or 
were to do so in the future, this compensation would be notifiable State aid 
pursuant to Article 108(3) TFEU and be subject to the standstill obligation. 
 
(166) Finally, the Commission recalls that this Decision is part of Union law, 
and as such also binding on Arbitration Tribunals, where they apply Union 
law. The exclusive forum to challenge its validity is the European courts."59 

 
13.5 In its decision of July 19, 2021, the Commission further ruled that an arbitral award in a 

similar case constitutes aid.60 
 

13.6 Spain has notified the ruling of the PCA Tribunal to the European Commission. The European 
Commission acknowledged the receipt of the notification on September 14, 2021, and 
registered it under number SA.64761. The European Commission has not yet taken a 
decision regarding the notified aid. 

 
14. Task of the national courts 

 
14.1 It follows from the foregoing that decisions of the European Commission - which, for that 

matter, are irrevocable - show that both the 2007 Scheme and the award of compensation 
by an arbitral tribunal as well as its enforcement should be classified as unlawful aid. 

 
14.2 The case law of the Court of Justice shows that national courts must refrain from taking 

decisions that conflict with a Commission decision and should observe the Commission's  
  

 
59  Decision of the Commission of November 10, 2017, SA.40348 (2015/NN) – Spain Support for electricity 

generation from renewable energy sources, cogeneration and waste, attached as Exhibit 1. 
60  Decision of the Commission of July 19, 2021, SA.54155, attached as Exhibit 4.  
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assessment as to whether State aid exists.61 
 

14.3 Union law requires national courts to take effective measures to prevent the grant of unlawful 
aid to its beneficiary.62 

 
14.4 In the present case, prohibiting Spain from paying the aid in the form of compensation to 

AES and AEF on the basis of the arbitral award is not an effective measure, because once 
a third-country court has irrevocably granted AES and AEF leave for execution, Spain cannot 
stop that execution as such. 

 
14.5 It is for this reason that Spain is requesting this Court, as an effective measure to ensure that 

no payment of unlawful aid is made, to issue an injunction prohibiting AES and AEF from 
proceeding with the enforcement of the arbitral award. 

 
15. Conclusion on the assessment from a State aid law perspective 

 
15.1 On the basis of the foregoing, it must be concluded that, under Union law, this Court must 

consider it a given that the execution of the award of the PCA Tribunal - whether or not after 
a national court has granted leave for execution – will result in Spain granting unlawful State 
aid to AES and AEF. Furthermore, it follows from EU law that effective measures must 
subsequently be taken to prevent the grant of such unlawful aid. Since a court injunction 
prohibiting Spain from granting the aid does not prevent AES and AEF from [“realizing”], 
through the enforcement of the award rendered by the PCA Tribunal in breach of European 
Union law, that this unlawful aid is granted to AES and AEF after all, an injunction prohibiting 
AES and AEF from seeking that enforcement constitutes an effective measure to comply 
with the obligations under European Union law. 

 
16. Final observation with regard to the assessment from a State aid law perspective 

 
16.1 Spain wishes to point out to this Court that the Communication from the Commission on the 

enforcement of State aid rules by national courts63 allows this Court to request information 
from the European Commission or seek advice on the application of the State aid rules. 

 
17. Articles 267 and 344 TFEU also preclude enforcement 

 
17.1 Beside Articles 107 and 108 TFEU, Articles 267 and 344 TFEU, as interpreted by the Court 

of Justice, also preclude the enforcement of the award of the PCA Tribunal. 
 

17.2 In the Achmea judgment, the Grand Chamber of the Court of Justice ruled on the 
incompatibility of Union law with investment arbitrations between Member States and/or 
residents of Member States. This case concerned a bilateral investment treaty (hereinafter: 
"BIT") concluded between the Netherlands and Slovakia and, specifically, the question of 
whether the settlement mechanism included therein for investment disputes between foreign 

 
61  ECJ November 1, 2013, Deutsche Lufthansa, C-284/12, ECLl:EU:C:2013:755, para. 41. 
62  See ECJ December 8, 2011, Residex Capital IV, C-275/10, ECLl:EU:C:2011:814, paras. 44-47. Also 

see the Communication from the Commission on the enforcement of State aid rules by national courts, 
OJ EU 2021, C305/1. 

63  OJ EU 2021, C305/1. 
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investors and the EU Member States in question ("lnvestor-State Dispute Settlement") was 
compatible with EU law. Relying on Articles 267 and 344 TFEU, the CJEU answered this 
question in the negative. The Court of Justice concluded that settlement mechanisms in Intra-
EU BITs undermine the autonomy of Union law: 

 
“Articles 267 and 344 TFEU must be interpreted as precluding a provision in an 
international agreement concluded between Member States, such as Article 8 of 
the Agreement on encouragement and reciprocal protection of investments 
between the Kingdom of the Netherlands and the Czech and Slovak Federative 
Republic, under which an investor from one of those Member States may, in the 
event of a dispute concerning investments in the other Member State, bring 
proceedings against the latter Member State before an arbitral tribunal whose 
jurisdiction that Member State has undertaken to accept.” 64 

 
17.3 One of the justifications of this finding was that: 

 
"(...) the Member States parties [to the BIT] established a mechanism for settling 
disputes between an investor and a Member State which could prevent those 
disputes from being resolved in a manner that ensures the full effectiveness of 
EU law, even though they might concern the interpretation or application of that 
law."65 

 
17.4 A factor that is playing a part here is that arbitral tribunals are not part of the national legal 

systems, which means that they cannot, for instance, refer preliminary questions to the Court 
of Justice for a ruling. This while an agreement - such as a BIT - cannot affect the allocation 
of responsibilities and powers as laid down in the Union Treaties, such as the powers of the 
Court of Justice.66 Furthermore, according to the Court of Justice, the arbitration clause in 
question undermines not only the principle of mutual trust between Member States, but also 
the maintenance of the particular character of the law established by the Treaties that is 
guaranteed by the preliminary ruling procedure of Article 267 TFEU, and consequently that 
clause is incompatible with the principle of loyal cooperation between Member States. 

 
17.5 This landmark judgment enshrined the incompatibility with EU law of investment arbitration 

proceedings between Member States and/or nationals of another Member State in the EU 
legal system. Consequently, the consent of the EU state participating in the arbitration 
proceedings was also deemed to be (or have been) without effect. 

 
17.6 In a judgment of September 2, 2021, delivered in proceedings between the Republic of 

Moldova and Komstroy LLC (hereinafter: "Komstroy"), the Court - following the opinion of 
Advocate General Szpunar - confirmed the above-mentioned incompatibility.67 Significantly, 
the Komstroy judgment concerned an arbitral award made under the ECT, just as in the 
present case. The findings of the Court of Justice included that: 

 
"(...) although the ECT may require Member States to comply with the arbitral 
mechanisms for which it provides in their relations with investors from third 

 
64  ECJ March 6, 2018, Achmea, C-284/16, EU:C:2018:158, para. 62. 
65  ECJ March 6, 2018, Achmea, C-284/16, EU:C:2018:158, para. 56 
66  See, e.g. ECJ May 30, 2006, C-459/03, Commission v Ireland, EU:C:2006:345; Opinion 2/13, para. 180. 
67  ECJ September 2, 2021, Komstroy, C-741/19, ECLl:EU:C:2021:655   
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States who are also Contracting Parties to that treaty as regards investments 
made by the latter in those Member States, preservation of the autonomy and 
of the particular nature of EU law precludes the same obligations under the ECT 
from being imposed on Member States as between themselves. (…) In the light 
of the foregoing, it must be concluded that Article 26(2)(c) ECT must be 
interpreted as not being applicable to disputes between a Member State and an 
investor of another Member State concerning an investment made by the latter 
in the first Member State.”68 

  
17.7 In the PL Holdings judgment, the Court of Justice re-confirmed this case law.69 The Court of 

Justice also held in this case that there was no reason to limit its interpretation of Articles 267 
and 344 TFEU in time.70 Therefore, the interpretation of Articles 267 and 344 TFEU given by 
the Court of Justice with regard to the possibility for Member States to agree arbitration 
clauses in treaties already applied at the time the ECT was concluded and therefore also at 
the time of the investments made by AES and AEF in Spain. 

 
17.8 Moreover, the Achmea line was recently confirmed in the Micula judgment cited above, which 

- again in the same way as in the present case - involved an award of an arbitral tribunal.71 
As already explained above, that judgment also confirmed that an intra-EU arbitral award 
granting financial compensation to a European investor constitutes State aid, which is also 
an infringement of EU law. 

 
17.9 Following Achmea (and subsequent case law), case law has also developed in the various 

Member States in which the above-mentioned case law of the Court of Justice was applied. 
In this connection, Spain refers, for example, to the rulings of the Swedish Court of Appeal in 
which an intra-EU arbitral award was annulled on grounds of arbitrability (an English 
translation is attached as Exhibit 9) and of the Swedish Supreme Court annulling the PL 
Holdings v Poland intra-EU arbitral award, linking up with the opinion of the Court of Justice 
on breach of public policy (an English translation is attached as Exhibit 10). 

 
17.10 Moreover, the case law of the Court of Justice has also had far-reaching effects for the 

European treaty framework. One of the starting shots for this was the European 
Commission’s call to Member States on July 19, 2018, to terminate intra-EU BITs in view of 
their "incontestable incompatibility" with EU law.72 The European Commission also took the 
position here that national courts have an obligation to annul any arbitral awards rendered 
under Intra-EU BITs and refuse their enforcement.73 

 
17.11 In reaction hereto, on May 29, 2020, most Member States, including Spain and the Kingdom 

of the Netherlands, concluded an international agreement to terminate bilateral investment 
treaties between EU Member States.74 This agreement confirmed, in Article 4, the parties' 
willingness to be bound by the interpretation of the Achmea judgment and the nullity of 
arbitration clauses with effect from the time the last party to the BIT in question became an 

 
68  ECJ September 2, 2021, Komstroy, C-741/19, ECLl:EU:C:2021:655, paras. 65 and 66. 
69  ECJ October 26, 2021, C-109/20, ECLl:EU:C:2021:875, in particular paras. 44-47. 
70  ECJ October 26, 2021, C-109/20, ECLl:EU:C:2021:875, paragraphs 64, 66, and 69. 
71  ECJ January 25, 2022, C-638/19 P, Commission v European Food and others, ECLl:EU:C:2022:50. 
72  Communication from the Commission to the European Parliament and the Council, Protection of 

investments within the EU, COM (2018) 547 final, July 19, 2018, p. 2. 
73   Ibid. p. 3. 
74  Available for review in the Official Journal of the European Union, L 169/1. 
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EU member state. For the Netherlands, this agreement entered into force on March 31, 2021. 
 

17.12 In the run-up to the above-mentioned agreement, the Dutch government also explicitly 
affirmed, in the context of the ECT, that this agreement should be compatible with EU 
treaties, as the EU is a party to the ECT.75 Arbitrations conducted under the ECT are 
therefore also incompatible with EU law. 

 
17.13 Meanwhile, the ECT has been terminated by many Member States. Spain (on October 12, 

2022) and the Netherlands (on October 19, 2022) have also announced its withdrawal from 
the agreement. 

 
17.14 In view of all the foregoing, the enforcement - in addition to constituting a breach of the State 

aid rules - would also be in breach of Union law otherwise. After all, according to the case 
law of the Court of Justice, the arbitral award rendered between the parties under Article 10, 
26(2), 4(a) (i) ECT cannot be upheld. With a view to the effective enforcement of Union law, 
the award cannot be recognized and enforced, because it is in breach of Union law. 

 
17.15 More specifically, given the incompatibility between the ECT and Union law, it must be 

assumed that there has never been an agreement to arbitrate to begin with. In addition to 
the absence of an agreement to arbitrate, the arbitral award (and its potential enforcement) 
is also contrary to public policy and the PCA Tribunal has rendered an award in violation of 
the principle of arbitrability.76 In that context, the value of EU law in the Dutch legal system 
should also be pointed out, as also confirmed in the Van Gend en Loos77 and Costa/Enel 
judgments.78 The EU law is an autonomous legal system and EU law takes precedence over 
national legal systems.79 

 
17.16 Only recently, an arbitral tribunal in an ICSID arbitration against Spain under the ECT 

declined jurisdiction in light of the Achmea and Komstroy judgments. The place of arbitration 
was Stockholm. Insofar as relevant to these proceedings, the arbitral tribunal found, inter 
alia, the following: 

 
"475. The Tribunal further observes that Swedish law, which is applicable 
through the operation of Section 48 SAA, recognizes the primacy of EU law. 
Although the Tribunal is not aware of a decision from the competent Swedish 
courts specifically addressing the relations between the EGT and EU law, it is 
conscious that the Svea Court of Appeal withdrew its petition for a preliminary 
ruling on these relations on the basis of the Komstroy Judgment of the Court of 
Justice, indicating in this way that its questions were addressed by the 
Komstroy Judgment. The Tribunal moreover finds guidance in the decision of 
a court from another EU Member State, the German Bundesgerichtshof which 
set aside the Achmea award, expressly referring to the primacy of EU law. 
476. The primacy of EU law has been clearly recognized in all the foregoing 

 
75  See the Report of written consultations, February 1, 2021, Dutch Parliamentary Records Il 2020/21, 35 

649 (R2150), no. 3, p. 15. 
76  Also in particular in connection with the State aid rules, which are not at the parties’ free disposition. 
77  ECJ February 5, 1963, 26-62, ECLl:EU:C:1963:1 (Van Gend & Loos), p. 23. 
78  ECJ July 15, 1964, 6-64, ECLI: EU:C:1964:66 (Costa/ENEL), p. 1219. 
79  On those principles, see the recent publication of Y.L. Bouzoraa and J. Lindeboom, ‘The autonomy of 

the European legal system and the primacy of EU law: substantive and institutional aspects', AA 2021-
258. 

Case 1:21-cv-03249-RJL   Document 31-1   Filed 03/02/23   Page 65 of 108



DR/122097-00009/RBP1/JJBA   25     L_LIVE_EMEA2:101169142v1 

cases and, very specifically, precluded the unilateral offer to arbitrate in Article 
26 EGT because inconsistent with the autonomy and primacy of EU law. 

 
477. lt is therefore the unanimous view of the Tribunal that the same 
considerations apply to the offer to arbitrate by Spain under Article 26 EGT. 
Seated in an EU Member State, it likewise cannot apply the consent to arbitrate 
by the Respondent and affirm its jurisdiction. Following the reasoning of the 
CJEU Grand Chamber in the Achmea Judgment and subsequently confirmed 
in the Komstroy Judgment, this Tribunal considers that the offer of the 
Respondent, as an EU Member State, to arbitrate under Article 26 EGT a 
dispute with investors of another EU Member State which would, of necessity, 
require this Tribunal to interpret and apply the EU Treaties, is precluded. 
Therefore, there is no unilateral offer by the Respondent which the Claimants 
could accept."80 

 
17.17 Thus it is clear that the orders issued against Spain in relation to AES and AEF under the 

arbitral award will in any case never be enforceable in the European Union. Even if the parties 
were to conduct the same arbitration again today, with an EU state as the place of arbitration, 
the arbitral tribunal would decline jurisdiction. 

 
17.18 AES and AEF are EU nationals. As such, they are also subject to EU law and the foregoing 

can be held against them. After all, it is an established fact - and that is also what Spain's 
declaratory judgments focus on - that no valid offer to arbitrate has ever been made by Spain 
and so no valid arbitration agreement has ever been concluded either. AES and AEF must 
also be aware of this. Whether a third-country court will consider itself bound by that is a 
separate issue in that case. The point is that AES and AEF cannot ignore or circumvent that 
circumstance by seeking the enforcement of an invalid arbitral award in another jurisdiction. 
If they do so nevertheless, they are abusing their rights, or at least acting negligently in 
relation to Spain. 

 
17.19 As a result, Spain is entitled to and has an interest in the claimed injunction. 

 
18. The continuation of the execution constitutes abuse of enforcement power 

 
18.1 It has been sufficiently explained above that the enforcement of the arbitral award would be 

contrary to EU law. This also means that the continuation of the enforcement in spite of this 
would constitute abuse of rights, and, specifically, abuse of (enforcement) power, and is in 
any event contrary to the due care to be observed in social and economic dealings. This is 
unlawful vis-à-vis Spain and is a ground for the requested injunctions and the related penalty 
orders. 

 
18.2 In this connection, reference is made to Sections 3:13(1) and (2) of the Dutch Civil Code: 

 
"1. A person who holds any power may not exercise it insofar as he is abusing it. 

 
2. Instances of the abuse of power include the exercising of that power for the 
sole purpose of causing harm to someone else or for a purpose other than that 
for which it was granted or in the event that the person, considering the 

 
80  Green Power K/S and SCE Solar Don Benito APS v Kingdom of Spain, SCC Case No. V2016/135. The 

footnotes have been omitted from the quoted findings. 
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disproportionality between the interest in exercising it and the interest thereby 
harmed, could not reasonably have decided to exercise it." 

 
18.3 The present case involves the latter case, among other things. It provides for the situation 

where the person who is exercising the power is or ought to be aware of the above-mentioned 
disproportionality.81 Abuse of power will arise if, after weighing both interests and with due 
observance of reasonableness, the disproportionality appears to be impermissible.82 

 
18.4 In this case, AES and AEF are aware of the fact that the arbitral award is invalid, as it was 

rendered without the existence of an underlying arbitration agreement. They are also aware, 
or at least ought to be aware, that the enforcement (whether forced or otherwise) may result 
in unlawful State aid, with all the possible consequences for Spain. AES and AEF are thus 
aware that the disproportionality between their interest in enforcing an invalid arbitral award 
in a foreign jurisdiction and Spain's interest in avoiding this, thereby respecting Union law, is 
impermissible. 

 
18.5 Furthermore, a manifest error of law has clearly been made by the PCA Tribunal. After all, 

the PCA Tribunal has rendered an arbitral award which is contrary to the State aid rules in 
terms of its content or legal effect. In that context, it should also be noted that the State aid 
rules can set aside the res judicata of inter partes awards, according to settled case law of 
the Court of Justice. Logically, this therefore also applies to arbitral awards rendered in 
breach of the State aid rules as well as to arbitral awards rendered in breach of the above-
mentioned Achmea and Komstroy case law. 

 
18.6 The list of instances in sub-section 2 above is not exhaustive, incidentally. Other criteria can 

also be used to conclude that abuse of power has taken place. For example, the Dutch 
Supreme Court found the following in its summary judgment of December 31, 2019, on the 
enforcement and suspension of judgments: 

 
"In this connection, it should be observed that the cases mentioned in the 
judgment of April 22, 1983, cited in 5.3.3 above - the judgment to be enforced 
is evidently based on an error of law or error of fact, or enforcement will cause 
an emergency to arise on the part of the person against whom enforcement is 
sought as a result of facts occurring or coming to light after this judgment  - are 
merely examples of a situation where the party authorized to enforce a 
judgment, considering the disproportionality between his interest in 
enforcement and the interest thereby harmed, cannot reasonably decide to use 
that power and is thus abusing his power. There is no reason to limit the above-
mentioned ground for suspension to these cases. After all, other situations may 
also arise where, in connection with facts occurring or coming to light after the 
judgment, the abuse of power in accordance with the criterion set out in Section 
3:13 of the Dutch Civil Code will arise."83 

 
In the present case, that abuse of power can also be found in the circumstance that AES and 

 
81  Judgment of the Dutch Supreme Court HR May 21, 1999, ECLl:NL:HR:1999:ZC2905 (Kerkhof and
 Wekking/Spoelstra). 
82  GS Vermogensrecht (Dutch Green Series on Property Law), Section 3:13 of the Dutch Civil Code,
 under 47. 
83  See the judgment of the Dutch Supreme Court HR December 20, 2019, ECLl:NL:HR:2019:2026, 
 section 5.7.2. 
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AEF know, or at least ought to know, that the arbitral awards and their enforcement are in 
breach of EU law, and they are deliberately seeking their enforcement in a non-EU country. 
This while AES and AEF themselves are EU residents and this whole case started, please 
note, because AES and AEF wished to make use of subsidy schemes stemming from EU 
law. The circumstance that they know, or at least ought to know, that they might expose 
Spain to sanctions also plays a role here. 

 
19. The abuse of power justifies the requested immediate relief 

 

19.1 In view of the foregoing, Spain is also entitled to and has an interest in the relief sought under 
Section 223 of the Dutch Code of Civil Procedure (which is connected with the substantive 
claims). It is vital (urgent) that AES and AEF should be prohibited, while these proceedings 
are pending, from continuing the enforcement that has already started. 

 
19.2 Spain can also not be required to await the outcome of this (potentially lengthy) action on the 

merits. The stakes are simply too high for that. If AES and AEF proceed with the execution 
now, Spain may never see its money back, if judgment is found in Spain’s favor at the end 
of this legal action. Moreover, AES and AEF are showing that they are not willing to wait with 
the execution, but rather seek to enforce the award as soon as possible, and to do so via a 
non-EU country. 

 
19.3 This is even more serious because there is a real refund risk on the part of AES and AEF. 

According to their last published annual accounts, the shareholders’ equity of the two legal 
entities in question is merely EUR 6,726,759 (AES84) and EUR 33,633 (AEF85) respectively. 
There is a good chance that if AES and AEF seek recovery from Spain at short notice, and 
the court would ultimately find in favor of Spain in this legal action, the consequences of the 
enforcement would be irreversible and AES and AEF would offer no recourse. 

 
PART III: PROCEDURAL ASPECTS AND RELIEF SOUGHT 

 
20. Spain's claims and the need for penalty sums 

 
20.1 It has been argued above why the discussed award of the PCA Tribunal constitutes unlawful 

aid and is also in breach of Union law otherwise in connection with the findings in the Achmea 
judgment, and that enforcement of the arbitral award would therefore be in breach of Union 
law. 

 
20.2 Therefore Spain is entitled to claim, and has an interest in claiming, that the unlawfulness of 

that enforcement should be established and that AES and AEF should be ordered, as an 
effective measure to prevent acts in breach of the TFEU, to withdraw, or at least suspend, 
the proceedings pending before the District Court for the District of Columbia under no 1:21-
cv-03249-RJL and also that AES and AEF should be prohibited from enforcing the arbitral 
award at issue, as long as the European Commission has not declared the aid contained in 
that arbitral award to be compatible with the internal market pursuant to Article 107(3) TFEU. 

 
20.3 To make the measure truly effective, it should be ensured that if AES and AEF fail to withdraw 

or at least suspend the action in the District Court for the District of Columbia, AES and AEF 
will forfeit a penalty sum that is sufficient to provide AES and AEF with sufficient incentive to 

 
84  Exhibit 11, excerpt from the trade register of the Chamber of Commerce for AES Solar Energy 
 Coöperatief U.A. 
85  Exhibit 12, excerpt from the trade register of the Chamber of Commerce for Ampere Equity Fund B.V. 
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proceed with its withdrawal or at least suspension. 
 
20.4 To make the measure truly effective, it should also be ensured that if AES and AEF proceed 

with enforcement nevertheless, they will not be better off than if they refrained from 
enforcement in accordance with EU law. It is for that reason that Spain seeks an order 
requiring AES to pay a (maximum) penalty sum of EUR 16 million and requiring AEF to pay 
a (maximum) penalty sum of EUR 11.5 million, being the amount that Spain would have to 
pay to AES and AEF pursuant to the arbitral award (EUR 15.4 million and EUR 11.1 million 
respectively), plus costs. The penalty sum may be lower, if AES and AEF enforce the award 
for a lower amount. This will ensure that the penalty sum to be paid by AES and AEF is such 
that they will not be in a more advantageous position, if they proceed to execute the award 
despite this Court's ruling. 

 
20.5 Since the concept of ‘undertaking' is not linked to a legal entity in the EU rules on State aid, 

but starts out from an economic concept of an undertaking, which requires an assessment 
of which economic entity enjoys an advantage (within the meaning of Article 107(1) TFEU), 
an effective measure serving to prevent the grant of unlawful aid to AES and AEF cannot be 
limited to defendants nos. 1 and 2. After all, in those circumstances, it could not be excluded 
that another legal entity from the economic entity to which the Defendants belong receives 
the unlawful aid by enforcing the awards. In order to prevent that situation, Spain is seeking 
an injunction against any undertaking that is affiliated (economically) to defendants nos. 1 
and 2, linking up with the concept of “undertaking” as used in the law on State aid.  

 
20.6 Since the Defendants or any undertakings linked with them could already proceed with 

enforcement pending this legal action, Spain is entitled to apply, and has an interest in 
applying, for provisional relief as referred to in Section 223 of the Dutch Code of Civil 
Procedure for the duration of the legal action. After all, if AES and AEF proceed with 
enforcement pending this legal action, there is a risk of irreversible consequences: AES and 
AEF would be able to dispose of the assets obtained through enforcement or otherwise 
ensure that Spain will no longer be able to recover the assets they obtain through 
enforcement and it can also not be excluded that AES and AEF will not offer any alternative 
recourse. The provisional relief sought in the first instance serves to ensure that AES and 
AEF will not pursue the proceedings in the District Court for the District of Columbia and will 
make every effort to suspend those proceedings. In case AES and AEF continue those 
proceedings nevertheless and proceed with enforcement after leave is granted, it is important 
to attach a penalty sum to the provisional relief that will stop AES and AEF from acting in 
breach of the provisional relief. 

 
21. A cross-border injunction by way of provisional relief is called for 

 
21.1 In view of all the foregoing, Spain is entitled to, and has an interest in, a worldwide injunction, 

by way of provisional relief, prohibiting AES and AEF from taking implementing measures 
aimed at enforcing the arbitral award. According to settled case law, a Dutch court may issue 
an injunction extending to actions abroad, assuming that it has jurisdiction to hear a claim for 
infringement (in this case: a tort-based claim) based on any rule of (common) international 
jurisdiction law.86 

 
86  See e.g. the judgment of the Dutch Supreme Court HR March 19, 2004, NJ 2007, 585 (Philips/Postech), 

annotated by P. Vlas. 
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22. The defense and its rebuttal 
 

22.1 A number of defences known to Spain have already been rebutted above. 
 

23. A judgment against the defendants must be declared enforceable notwithstanding 
appeal or opposition 

 
23.1 A balancing of interests entails that a judgment against the Defendants must be declared 

enforceable notwithstanding appeal or opposition or else such a judgment could prove to be 
meaningless, if AES and AEF were to take an appeal and enforce the award as yet pending 
that appeal. 

 
23.2 Spain has already explained above that there is a real refund risk on the part of AES and 

AEF. Conversely, there is no risk that Spain - should AES and AEF win the case in the end 
– will offer no recourse. In that light, Spain's interest in a judgment that is enforceable 
notwithstanding appeal or opposition outweighs the interest on the part of AES and AEF, 
which is as yet unknown, in not having the judgment declared enforceable notwithstanding 
appeal or opposition. 

 
24. Jurisdiction 

 
24.1 Under Article 8(1) of Brussels I Recast, the courts for the place where any one of the 

defendants is domiciled also has jurisdiction with regard to the other defendants, provided 
the claims are so closely connected that it is expedient to hear and determine them together 
to avoid the risk of irreconcilable judgments resulting from separate proceedings. 

 
24.2 The fact that the claims are so closely connected that it is expedient to hear and determine 

them together to avoid the risk of irreconcilable judgments resulting from separate 
proceedings does actually not have to be pointed out any more. For the sake of 
completeness, however, it is noted that AES and AEF jointly brought their claims before the 
arbitral tribunal. The arbitral tribunal also admitted the claims of AES and AEF (and the other 
claimants in those proceedings) in a single award. Subsequently, AES and AEF jointly 
commenced proceedings in the District Court for the District of Columbia. The same legal 
questions, as set out above, play a part for both Defendants. In the opinion of Spain, the 
claims against both Defendants are therefore so closely connected that it would be more 
efficient to hear and determine them together than if actions were brought in different courts. 

 
24.3 Seeing that AES has its registered office in Amsterdam, this court therefore has jurisdiction 

to hear the claims against both Defendants. 
 

25. Offer to produce evidence 
 

25.1 In the opinion of Spain, the evidence to be produced by it is sufficient to prove its assertions. 
Nevertheless, Spain offers, insofar as it has any burden of proof, to produce additional 
evidence of its claims by all lawful means, including by hearing witnesses or experts. 

 
25.2 Spain will submit the Exhibits to this writ of summons no later than on the first docket date. 

 
THEREFORE: 

 
In the Incidental Motion: 
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The District Court is requested to give a judgment on the incidental motion on the above-mentioned 
grounds that is enforceable notwithstanding appeal or opposition, insofar as possible in respect of 
all the claims set out below and: 

 
(A) order the Defendants or any other undertaking linked with them within the meaning 

of Article 3(3) of Annex I to Regulation (EU) No  651/2014 to take all actions necessary 
to suspend the proceedings currently pending in the United States District Court for 
the District of Columbia under case number 1:21-cv-03249-RJL until final judgment 
has been given in the present legal action, within 10 days of the service of the 
judgment on the incidental motion, on pain of forfeiting a penalty of EUR 30,000 per 
day for each day or part of a day that the Defendants fail to effect such suspension; 

 
(B) prohibit the Defendants or any other undertaking linked with them within the meaning 

of Article 3(3) of Annex I to Regulation (EU) No 651/2014, for the duration of the 
proceedings, from giving effect to, or proceeding with enforcement (measures) in any 
other way, including conservatory measures of, the arbitral award rendered by the 
PCA Tribunal on February 28, 2020, anywhere in the world; 

 
(C) prohibit the Defendants or any other undertaking linked with them within the meaning 

of Article 3(3) of Annex I to Regulation (EU) No. 651/2014, for the duration of the 
proceedings, from obtaining a judgment against Spain anywhere in the world ordering 
it to make payment, or from proceeding to claim payment in any other way, of the 
damages awarded by the PCA Tribunal in its arbitral award of February 28, 2020, 
including conservatory measures; 

 
(D) prohibit the Defendants or any other undertaking linked with them within the meaning 

of Article 3(3) of Annex I to Regulation (EU) No 651/2014, for the duration of the 
proceedings, from obtaining a judgment against Spain anywhere in the world ordering 
it to make payment, or from proceeding to claim payment in any other way, of any 
damage suffered by AES and AEF as a result of the amendments to the 2007 
Scheme, including conservatory measures; 

 
(E) order AES or any other undertaking linked with it within the meaning of Article 3(3) of 

Annex I to Regulation (EU) No 651/2014 to pay a once-only penalty sum in the 
amount of EUR 16 million or an amount equivalent to the amount AES obtains 
(whether or not in instalments) through execution, whichever is lower, if AES fails to 
comply with the provisional relief sought above under B, C, and D; 

 
(F) to order AEF or any other undertaking linked with it within the meaning of Article 3(3) 

of Annex I to Regulation (EU) No 651/2014 to pay a once-only penalty sum in the 
amount of EUR 11.5 million or an amount equivalent to the amount AEF obtains 
(whether or not in instalments) through execution, whichever is lower, if AEF fails to 
comply with the provisional relief sought above under B, C, and D; 

 
In the main action: 

 
The District Court is requested to give a judgment on the above-mentioned grounds that is enforceable 
notwithstanding appeal or opposition, insofar as possible in respect of all the claims set out below and: 

 
(G) issue a declaratory judgment stating that the 2007 Scheme constitutes aid within the 

meaning of Article 107(1) TFEU; 
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(H) issue a declaratory judgment stating that the 2007 Scheme was not notified to the 
Commission in accordance with Article 108(3) TFEU and constitutes unlawful State aid; 

 
(I) issue a declaratory judgment stating that the damages awarded by the PCA Tribunal in 

its arbitral award of February 28, 2020, constitute aid within the meaning of Article 
107(1) TFEU; 
 

(J) issue a declaratory judgment stating that no valid arbitration agreement was ever 
concluded between Spain and the Defendants; 
 

(K) issue a declaratory judgment stating that the collection of the damages awarded by the 
PCA Tribunal in its arbitral award of February 28, 2020, are in breach of EU law, as 
long as the European Commission has not declared those arbitral awards to be 
compatible with the internal market; 
 

(L) issue a declaratory judgment stating that there is no legitimate expectation on the part 
of the Defendants or any other undertaking linked with them within the meaning of 
Article 3(3) of Annex I to Regulation (EU) No 651/2014 that they were entitled under 
the 2007 Scheme to that aid contained in the 2007 Scheme; 
 

(M) order the Defendants or any other undertaking linked with them within the meaning of 
Article 3(3) of Annex I to Regulation (EU) No 651/2014 to take all actions necessary to 
suspend and maintain the suspension of the proceedings currently pending in the 
United States District Court for the District of Columbia under case number 1:21-cv-
03249-RJL, until the European Commission declares the arbitral award issued by the 
PCA Tribunal on February 28, 2020 to be compatible with the internal market, within 10 
days of the service of the judgment, on pain of forfeiting a penalty sum of EUR 30,000 
per day for each day or part of a day that the Defendants fail to effect that suspension; 
 

(N) order the defendants or any undertaking linked with them within the meaning of Article 
3(3) of Annex I to Regulation (EU) No 651/2014 to withdraw the proceedings currently 
pending in the United States District Court for the District of Columbia under case 
number 1:21-cv-03249-RJL, within 10 days after the European Commission declares 
the arbitral award rendered by the PCA Tribunal of February 28, 2020, to be 
incompatible with the internal market, on pain of forfeiting a penalty sum of EUR 30,000 
per day for each day or part of a day that Defendants fail to effect such suspension; 
 

(O)  prohibit the Defendants or any undertaking linked with them within the meaning of 
Article 3(3) of Annex I to Regulation (EU) No 651/2014 from obtaining a judgment 
against Spain anywhere in the world ordering it to make payment, or from proceeding 
to claim payment in any other way, of any damage suffered by AES and AEF as a result 
of the amendments to the 2007 Scheme; 
 

(P) prohibit the Defendants or any undertaking linked with them within the meaning of 
Article 3(3) of Annex I to Regulation (EU) No. 651/2014 from giving effect to, or 
proceeding with enforcement in any other way of, the arbitral award rendered by the 
PCA Tribunal on February 28, 2020, anywhere in the world or at least to prohibit the 
Defendants from giving effect to, or proceeding with enforcement in any other way of, 
the damages awarded by the PCA Tribunal in its arbitral award on February 28, 2020, 
anywhere in the world, until the European Commission declares those arbitral awards 
to be compatible with the internal market; 
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(Q) prohibit the Defendants or any other undertaking linked with them within the meaning 
of Article 3(3) of Annex I to Regulation (EU) No 651/2014 from obtaining a judgment 
anywhere in the world against Spain ordering it to pay, or from proceeding to claim 
payment in any other way of, the damages awarded by the PCA Tribunal in its arbitral 
award of February 28, 2020, or at least to prohibit the Defendants from obtaining a 
judgment anywhere in the world against Spain ordering it to pay, or from proceeding to 
claim payment in any other way of, the damages awarded by the PCA Tribunal in its 
arbitral award of February 28, 2020, until the European Commission declares those 
arbitral awards to be compatible with the internal market; 
 

(R) issue an order against AES or any undertaking linked with it within the meaning of 
Article 3(3) of Annex I to Regulation (EU) No. 651/2014 to pay a once-only penalty sum 
in the amount of EUR 16 million or an amount equivalent to the amount that AES 
obtains (whether or not in instalments) through execution, whichever is lower; 
 

(S) issue an order against AEF or any undertaking linked with it within the meaning of 
Article 3(3) of Annex I to Regulation (EU) No 651/2014 to pay a once-only penalty sum 
in the amount of EUR 11.5 million or an amount equivalent to the amount that AEF 
obtains (whether or not in instalments) through execution, whichever is lower; 
 

(T) order the defendants to pay the costs of the proceedings incurred by Spain, including 
the post-judgment costs, the court fee that is due and payable and the attorney fees, 
estimated until the time of this judgment. 

 
 
 
 

The cost of the above for me, bailiff, is EUR 103.33 

 

[signature] 
 
 
 
 
 
 

__________________________________________________________________________ 
This case is being handled by Simmons & Simmons LLP, Claude Debussylaan 247, 1082 MC 
Amsterdam (telephone number: 020 722 2360; e-mail niek.peters@simmons-simmons.com. 
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case no. 1:21-cv-03249-RJL 
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7. Reply of AES and AEF to Spain's Motion in the District Court for the District of Columbia dated 
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8b. Unofficial Dutch translation, made with DeepL and for the convenience of the reader, of the 
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9. Judgment of the Swedish Court of Appeal of December 13, 2022, case no. T 4658-18 
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11. Chamber of Commerce excerpt for AES Solar Energy Coöperatief U.A. 

12. Chamber of Commerce excerpt for Ampere Equity Fund B.V. 
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