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K. ORDER...rmimmmmmmmmmsier

LIST OF ABBREVIATIONS

CME or Claimant
CRI or Respondent
Party

Parties

1CC Courd

Tribunal or Arbitral tribunal or Sole
Arhitrator

ICC Rules

Project

Consultancy Agreement

RTA

The 1CC Secretariat

Answer

CMC

Application against ENBD

New Request for Interim relief

Statement of Claim or SoC

Tribunal's Questions

Cardno ME Limited

Central Bank of Irag

Claimant or Respondent

Claimant and Respondent collectively

Imternational Court of Arbitration of the International
Chamber of Commerce

Sole arbitrator appointed in this arbitration as descnibed
in Section 11 herein

ICC Rules of Arbitration in force as from | lanuary
2021

The construction of Respondent’s new headguarters in
Baghdad as designed by Zaha Hadid Architects

The consultancy agreement dated 8 May 2016 signed
amaong others by the Parties

Claimant’s Reguest for Arbiteation dated 2 June 2021

The Secretariat of the International Court of Arbitration
of the International Chamber of Commerce

The Answer to the Reguest for Arbitration

Case Management Conference

Claimant’s Emergency Application for Interim Reliel
directed against Emirates NBD Bank dated 21
September 202

' laimant’s request for Interim Reliel dinected against
Respondent dated 22 September 2022

Claimant’s Statement of Claim dated 6 January 2022

The Tribunal"s Questions dated lp@ﬂ;ﬂﬂ .
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Claimant's Answers or CsA

Submission on Quantum or So)

Claimant's Opening presentation or
CsOP

CE Dhecigsion

FOCCP

Submission on the impact of the CE
Decision or CsCED

Respondent’s Application or
Application

Petition

Decres

ENBD Counter-Guarantee

TBI Guarantee

Claimant’s Answers dated 31 May 2022 to the
Tribunal's Cruestions dated 11 April 2022

Claimant’s Submission on Quantum dated 17 August
2022

Claimant’s Opening Presentation at the Hearing dated 8
September 2022

The French Conset! o Erar ruling dated 22 September
2022 which annulled article 750-1 of the FCCP

French Code of Civil Procedure

Claimant™s Subimission dated 4 Movember 2022 on the
impact of the CE Decision

Respondent’s  Application dated | January 2023
submined after the closing of the proceedings on 13
December 2022 and after the drafl arbitral award was sent
1o the ICC Court for serutiny on 16 December 2022

The petition submitted on 20 December 2019 by six
representative bodies of lawyers in France to the Conseil
d'Erar to annul the Decree No. 2019-1333 dated 11
December 2019

The decree Mo, 200191333 dated 1 December 20019

The counter-guarantes issued by the Emirates NBD
Bank in favor of the Trade Bank of Irag

The guaraniee issued by the Trade Bank of Iraq in favor
of Respondent
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SENTATIVES

A, Clai i riesienia

The Claimant, Cardno ME Limited ("CME" or the “Claimant™) is a corporation
incorporated in Abu Dhabi, UAE, with registered address at Incubator Building,
Masdar City, P.O. Box 145530, Abu Dhabi, UAE.

Claimant was represented in the proceedings until 9 March 2022 by its counsel from
Baker & Mckenzie Habib Al Mulla;

Mr. Andrew Mackenzie (i
Mr. Andrew Massey (andiew.massey;
Mr. Youssef Nassar (vousselnassurichakermeke
Ms. Naira Chughtai (niirschughtaia bakenme
Ms. Jahnvi Thaveri (lahnyighaveri bokermekenzie.com)

Raker & Mckenzie Habib Al Mulla
Level 14, 014 Tower

Al Abraj Street

PO, Box 2268

Dubai, United Arab Emirates

Tel; + 971 4 4230004

Claimant is represented - following the move of Claimant’s team of lawyers from
Baker & Mckenzie Habib Al Mulla to DLA Piper Middle East LLF - by its counsel
from DLA Piper Middle East LLP which replaced Baker & Mckenzie Habib Al
Mulla:

Mr. Andrew Mackenzie (gndrew.mackenziviidlapiper.com)
Mr. Andrew Massey (omdrew massey cdlapiper com)

bz, Jahnvi Jhaver (iahnyijhaverisr iper, Coem )

Ms. Naira Chughtai (naim.chughtsi@dlapiper com)

DLA Piper Middle East LLP

Level 9, Standard Chartered Tower
Crpwnlomn

PO Box 121662

Dubai. United Arab Emirates

Tel: + 971 4 4386104

Claimant is also represented by Professor Georges AlTaki as co-counsel:

Prof. Georges Affaki (georpes affukiiralfaki.ir)

AFFAKI
10 avenwe Hoche
T5008 Paris
France =
Tel: +33 155737478 e
{/ i}
T,

B. Hespondent and its representaiives

5.

f.

4,

The Respondent, the Centeal Bank of Irag (“CBI” or the “Respondent™) is
incorporated in Iraq with registered address a1 Al-Rasheed Street, Baghdad, Irag.

The contact details of Respondent arg:

Mrs. Weam Abdularees Hasan
Gieneral Director of Legal Directorate

Mr. Ali Mousa
Director of Contracts Department — Legal Office

Central Bank of rag
Al Rasheed Street, Baghdad, Irog
Email: contractsiachi.ig
nsw buildingbiig
Tel: +964 TR09 171 659

On 11 January 2023, Cleary Gottlich Steen & Hamilton LLP informed the Tribunal
that it was newly appointed to represent Respondent as counsel in these proceedings,
it being noted that Respondent did not panticipate to the procecdings until it submitted
its letter dated 1 January 2023 (ie. after the closing of the proceedings which
occurred on 13 December 2022).

The contact details of Cleary Gottlieb Steen & Hamilon are as [ollows:

Mr. Andrew A. Bernstein (ghemstein/acgsh com)
Ms. Lavurie Achtouk- Spivak (lachioukspivakircesh.e
Ms Zefneb Bouraoui (shoursouitieesh .com)

IR0

Cleary Gottlieh Steen & Hamilton LLP
12 rue de Tislit

T5008, Paris

France

Tel: + 33 1 40 74 68 (0

Claimant and Respondent are herginafter referred to ag the “Parties™ collectively
and the “Party” individuallv,

II. THEARBITRAL TRIBUMNAL

10,  The Tribunal is composed of one arbitrator.

11, On 19 August 2021, the Imternaticnal Courd of Arbitration {the “1CC Court™)
directly appointed Mr. Bassam Mirza who is French, Lebanese and Greek as sole
arbitrator (the “Tribunal” or the “Arbitral Tribunal” or the “Sole Arbitrator”)

'F'-m:]'rmm:, 1 0= 500 below, |:'-' -;_j-_- il
x;;;_;;:
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pursuant 1o Article [ 3(4)Ka) of the 1CC Arhitration Rules in force as from | January
2021 (the “1CC Ruoles™):

Pir. Bassam Mirza

PEM Avocats

3 étape

20, rue des Pyramides

TA000 Paris

France

Tel: +33 1 850901 54 4 +33 607 B0 37 47
Email: bassam.mirencphim-avocats, com

M. SUMMARY OF THE ITE

12, Claimant is a multi-disciplinary construction management and engineering
comsulting finm. Services offered by Claimant cover project planning, risk
management, program management, consiruction management, cosl management
and contractual uupn-nn.:

13, The dispute is related to the construction of Respondent’s new headquariers in
Baghdad (Iraq) situated on the banks of the Tigris River and designed by Zaha Hadid
Architects (the “Project”)’,

14.  On 8 May 2016, Claimant and Respondent entered into & consullancy agreement by
virtue of which Claimant as “Lead Consultant™, was to “provide certain consulting
services namely: Supervision on Building the New Headguarier of Central Bank of
Irag, Jadiriyah, Baghdad™ (the “Consultancy Agreement”) (Exhibit C-1. p. 1) 'T'I'u;
Consultancy Agreement was also signed by Meinhardt Singapore Pre Limited { Dubai
Branch)., as “Sub Consultant” (Exhibit C-1, pages | and 2) but this company
“wltimately never performed any work an the Profect in accordance with the Sub-
Consultant Agreement™ which was concluded, according to Claimant. between the
latter and Meinhardt Singapore Ple Limited.”

15, The Consultancy Agreement is based upon the FIDIC Client/Consultant Mq:u:lf.:!
Services Agreement 4" Edition 2006 as amended by the contracting parties (Exhibit
E"Iq p- ] 'u

16, On 10 January 2018, Respondent (as the Employer) appointed Daax Construction (as
the Contractor) o construct the Project.”

17.  The problems arose between the Parties in the fourth quarter of 2020 when, nccqr::ling
to Claimant, Respondent “decided 1o not pay CME s outstanding imvoices™ for
services it rendered on the Project which led Claimant to ultimately “demabilise as a
direet consequence of UBI's persistent breaches af its peyment obligaiions wnider

2 8l para. 2.

T 5al, paras, 54,

* Sol, pari. 5{2),

* SoC, para. $2).

* 8aC, parn. 5(3) and footnote n"3 of the SoC (hitps:/ v idaaseon sHUCHOREOM.
T 8o, parn. ¥,
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Clavse 5 of the Consultancy Agreement for the period between Seprember 20260 and
March 2021

I8  Claimant is thus claiming i the present arbitrution proceedings: 1) the payment of
the outstanding invoices between September 2020 and March 20217 (see Section
VIII(BX 1) below), ii) the payment of the “remaining value of the Consultancy
Agreement™ for the services which were supposed 10 be performed “past April 2021
wntil the end of the Conxultancy .a!l';,:n'e'mem"m (see Section VIIHBW2) below) and
interest on the outstanding amounts due under the Consultancy Agreement'’ (sce
Section VIIB3)).

149, In addition, Claimant is requesting the Tribunal to issue an order directing
Respondent to return o Claimant the performance bond that the latter had fumished
under the Consultancy Agreement as well as payvment of the legal costs associated
with dealing with the attachment application of the performance bond before the
Dubai Courts' {see Section VIIKR4) below),

20, Claimant’s above claims are summanzed and dealt with in Section VIIKB) below,
However, hefore tackling Claimant’s claims, the Tribonal examines in Section VI
below whether it has jurisdiction in accordance with article 6.3 of the 1CC Rules and
in Section VII{A) below whether Claimant’s ¢laims are admissible in light of the
multi-tiered dispute resolution clause contained at clause B of the Consultancy
Agr::rmuni.”

IV, PROCEDURAL HISTORY

20, On 2 June 2021, Claimant initiated the present arbitration by submitting a Request
for Arbitration dated 2 June 2021 (the “RIA™). together with Exhibits C-| w0 C-7,
which was received by the ICC Secretariat by email on the same day, '

22, Om 2 June 2021, the Deputy Secretary General of the 1CC Court informed Claimant
of the case reference of this arbitration and stated that Claimant would be informed

¥ Bol, para. TT.
" Rol. paras 36-74.

“hol, poras TE-K1,

' Sol, paras §2-85,

“ Bol”, paras BG-935,
W Gee the I'E']'l-mﬂlbc:'lj'ull of the mulii-tiersd -I]i!'i-[!ull." resoluteon clouse af Section VI{A) helow.
M I g SoC, Clammant produced Exhibies Ce1 1o C-31, Exhibig Ca 1, C-4, L5 aid C-7 which were ntiached 1o the
RLIA becamse respectively C-1, C-23 C-27 and C=28 in the 50 whereas C-2, O3 and C-6 whish were algached o
thiz REA were nas re=produced with the %o, Therelore, there e two diflferent Exhibies bearmg the seme niamibser
=2 {the vne gitached 1o the BEA und the one stached & 5o, two different Exhibits bearmg the same number C-
A [the one attached 1o the REA and the one attached o ."iuI:_r., twor different FExhibits |:|E'.nri-11§1l1|.* sarmye mnmber e
{the one oblachead the BEA and the one sitnched 1o the '!"-4'!{.']. two different Fxhibigs hunri'ng the samie mimsher -5
{the one attached to the BtA and the one aitnched o 560}, two different Exhibits bearing the same number C-6
{the one sttached to the RFA and the one sttached 1o 500) and two different Exhibits bearing the saome number C-
T (ihe one stinched 1o the REA and the one sitached to 5000, 1T a reference is made 1o Exhibits C-2 o O-7 in the

present Award, this should be understood as o reference 1o the Exhibits produced with the SeC unless the Tribunal
expressly indicates that the reference is made to Exhibits C-2 to O-7 of the RiA7 - COWVETE ST -
P T,
/ =



Case 1:26-cv-00052 Document 6-1  Filed 01/05/26  Page 9 of 50

upon receipt of the filing fee, The Deputy Secretary General of the 1CC also indicated
that the RfA would be notified to Respondent by email pursuant 1o Article 4 of the
ICC Rules upon receipt of the Tiling fee.

Omn 14 June 2021, the Secretariat of the 1CC Court (the “TCC Seeretariat™) notified
the RfA by email to Respondent on the email address provided by Claimant in the
RiA which is contragtsi@ichi iy, The ICC Secretariat indicated that Respondent’s
Answer (o the RIA (the “Answer”) was due within 30 days from the receipt of its
correspondence pursuant o Article 5(1) of the [CC Rules, The 1CC Seeretarial noted
that Claimant did not comment on the number of arbitrators and invited the latter 1o
provide such comments by 21 June 2021 Respondent was also invited to0 comment
on the number of arbitrators in the Answer or any request for an extension of time
for submitting the Answer. Morcover, the ICC Secretariat noted that the Arabic
executed version of the arbitration clavse as translated to English provided in relevant
paris that “the verue of arbitration shall be at the Interrational Court of Arbitraiion
fecated in Paris-France”™ whereas the English executed version of the arbitration
clause was silent on the place of arbitration. Since Claimant submitted in the RIA
that “FParty s the uncomfested sweat of arbitration”, the 1CC Secretarial invited
Respondent to comment on the place of arbitration in the Answer or in any request
for an extension of time for submitting the Answer. Further, the [CC Secretariat
indicated that the Arabic executed version of the arbitration clause provides for
English as language of arbitration. Finally, the 1CC Sccretariat invited Respondent o
clarily whether it was subject to VAT in its country of establishment within 30 days
and indicated that should the information not been provided, the 1CC Secretariat
might charge and invoice the VAT,

On 21 June 2021, Claimant confirmed that a sole arbitrator should be appointed in
this arbitration and proposed for nomination Mr. Richard Harding QC.

On 24 June 2021, the 1CC Secretarial acknowledped receipt of Claimant’s
correspondence dated 21 June 2021 and invited Respondent to comment on
Claimant's suggestion in the Answer or in any request for an extension of time for
submitting the Answer. Further, the ICC Secretariat informed the Parties that the
Secretary General of the 1CC Court fixed a provisional advance of USD 60000 1o
cover the costs of arbitration until the Terms of reference are established {(Article
3701 of the ICC Rules) based on an amount in dispute partially quantified at USD
18883710 and one arbitrator. The 1CC Secretariat then invited Claimant to make a
payment of LISD 35,000 by 23 July 2021 representing the balance of the provisional
advance on costs (LISD 60,000 — UISD 5,000 of filing fee).

On 26 July 2021, the ICC Secretariat acknowledged receipt of USD 55,000 from
Claimant. It noted that the 1CC Secretariat notified to Respondent the REA on 14 June
2021 and that, according to the email’s delivery receipt, the RIA was received by
Respondent on 14 June 2021, The ICC Secretariat noted, therefore, that the 30-day
time limit for submitting the Answer expired on 14 July 2021 pursuant to Article 5{1)
of the 1CC rules without an Answer having been submitted. The 1CC Secretariat
indicated that, notwithstanding such failure, the arbitration should proceed pursuant
1o Articles 6(3) and 6(8) of the ICC Rules. Further, the ICC Secretariat noted that
Respondent did not comment on Claimant’s proposal 1o have one arbitrator and since
the Pﬂ.ﬁiﬂ had not agreed, “the ICC Court will exppoint the Imfgmﬂ_wum
to Article 12(3) of the ICC Rules. Finally, the 10C Secretap ah'rﬂll:l:)I that Respa it

27.

29,

3

-}

32

did not comment on the place of arbitration and as the Parties had not agreed, the
ICC Court will fix the place of arbitration pursuant to Article 18(1) of the 1CC Rules.

On the same day, the ICC Secretariat reminded the Parties that “the oure will
appoint the sole arbitrator” pursuant to Article 12(3) of the ICC Rules and informed
them that it would soon be in a position 1o invite the 10C Court to take steps towards
the constitution of the arbitral tribunal. The ICC Secretariat added that “rnless we
are informed atherwise by 31 July 2021, we will proceed with the constitution of the
ebritrald tribpal ™ .

Un 37 July 2021, the ICC Secretariat wrote (o the Parties (o inform them that “with
reference fo the twa picces of correspondence dated 26 July 2021, please note tha
we have mistakenly indicated that “the Court will appoint the sole arbitrator . Both
correspomdences should state instead that as the parties have not agreed, “the Court
will determine the number of arbitrators " idrticle f2000,

On 6 August 2021, the 1CC Secretariat informed the Parties that the 1CC Coun, at ils
session dated 5 August 2021, i) decided to submit the arbitration to one arbitrator
{Article 12(2) of the 1CC Rules), ii) fixed Paris, France as the place of arbitration
(Article 18(1) of the ICC Rules) and iii) fixed the advance on costs at USD 230,000,
subject 1o later readjustments { Anticle 372 of the 1CC Rules),

On 20 August 2021, the ICC Secretariat informed the Parties that the 1CC Court, at
its session of 19 August 2021, directly appointed Mr. Bassam Mirza as sole arhitrator
pursuant o Article 13{4)a) of the ICC Rules, The ICC Secretariai enclosed the
Statement of Acceptance, Availability, Impartiality, and Independence, as well as the
curriculum vitae of Mr, Bassam Mirza. Further, the 1CC Secretariat indicated that
since the provisional advance had been fully paid, it would transmit the file to the
I'ribunal on the same day {Article 16 of the [CC Rules). Finally, the ICC Secretariat
submitted the updated financial table wherein Claimant was invited 1o pay USD 58,
000 !r‘.e. LIS!] L5000 — USD 60,000 already paid) and Respondent to pay LISD |15,
000 in addition to VAT on the ICC administrative expenses in the amount of USD 7,
304 by 20 September 2021,

On the same day, the ICC Secretariat transmitted the file to the Tribunal,

On 24 August 2021, the Tribunal indicated to the Partics by email that the Terms of
F:.i:fcrcnce should, in principle. be signed within 30 days from the transmission of the
file, i.e by 20 September 2021 pursuant to Articles 23 and 3(4) of the ICC Rules.
However, before establishing the Terms of Reference, the Tribunal invited
Respondent to clarify, by 30 August 2021, whether the latter would be participating
o these proceedings. The Tribunal reminded Respondent of Article 6(8) of the 1CC
Rulrl;s according to which “if amy of the parties refises or faily to take part in the
wrbitration ar any stage thereof, the arbitration shell proceed notwithstanding such
refusal or farlure™. In its email dated 24 August 2021, the Tribunal used the
Respondent’s  email  address  communicated by Claimamt in  its  RIA
(contmetslaicblig) and which was also used by the ICC Secretariat for the
notification of the RfA and subsequent correspondences 1o Respondent, According
to the email’s delivery receipt, the Tribunal’s email dated 24 Apgust 2021 was
delivered to Respondent the same duy, G MVERLE INTE

PR



33,

.

3o,

7.
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Respondent did not answer the Tribunal’s email dated 24 August 2071 by the time
limit of 30 August 2021,

On 31 August 2021, the Tribunal sent to the Parties an email whereby it requested
them to take position by § September 2021 on whether Respondent had bﬂ_ﬁr} properly
notified of the REA and subsequent correspondences under the applicable rules
including Articles 3 and 4 of the ICC Rules, the contractual provisions (notably
section 1.8 of the Consultancy Agreement’s General Conditions and section L8 of
the Consultancy Agreement’s Particular Conditions) and any rule and/or case law
rendered at the seat of arbitration on such matter. Claimant was also requtsll:d 10
clarify, within the same time limit, why 1t communicated to the 1CC Sﬁ.:rei.url-at the
Respondent’s email address (contractsiehiia) for purposes of notification and not
the email address indicated at Section |8 entitled “MNotices™ of the Consultancy
Agreement’s Particular Conditions (newbuildingacbiig) or any other email address.
Further, clarifications were sought from Claimant as to why it elected Mrs. Weam
Abdulazeed Hasan and Mr. Ali Mousa as Respondent’s contact persons and whether
the exact name of Ms. Hasan is Weam Abdulazeed Hasan or Weam Abdulazecz
Hasan, Finally, Respondent was invited to inform the Tribunal, by 8 September 2021,
whether it would be represented by outside counsel in these arbitration proceedings.

On 8 September 2021, Claimant requested a short extension of time until 9
September 2021 to answer the Tribunal's queries,

On the same date, the Tribunal extended the time limit until 9 September 2021 for
both Parties to answer ifs queries.

On 9 September 2021, Claimant submitted that the notification of the REA o
Respondent was validly made in accordance with Articles 2y and 4 of l|'|.:l.‘l|ff
Rules as well as French law at Respondent’s email address e, coniractsgicbi.ig on
14 June 2021, Claimant added that, for the sake of good order, it notified Respondent
again of the RfA al the following known addresses of Respondent  7e
contractsichiig and newhuildingiiehiig on 7 September 2021 and enclﬂsﬂdl the
email delivery receipts confirming that both emails were active. Claimant clapﬁ:d
Ms. Hasan's and Mr Mousa's positions within the CBI and indicated that Claimant
regularly dealt with these individuals in correspondence. Finally, Claimant
confirmed that the exact Full name of Ms. Hasan is Mrs. Weam M:rdulmme:_: Hasan.
Respondent did not answer the Tribunal's queries contained in the latter’s email
dated 31 August 2021,

(i 13 September 2021, the Tribunal considered that the notification of the Hf'.-?s wals
validly made on 14 June 2021 at Respondent’s email address /.e. contracisigehiig in
sccordance with Articles 3(2), 3(3) and 4 of the ICC Rules. which govern the
proceedings as per the Parties’ agreement and are the applicable rules lﬂ_nallfmalmn
in the context of an ICC arbitration involving, in addition to the Parties, the [CC
Secretariat and the Tribunal, as opposed to a notification clause contained in the
Consultancy Agreement. which might govern the notifications between the I-"n:nu:ﬁ
themselves during the performance of the Consultancy Agreement u:ulsu:le of any
arhitration proceedings, However, for the sake of good order, the_'l'nhunal invited
Claimant to use also the following REHF‘UI1dEHI:L_.:ﬂ#;__—;I¥Fi_¢[¢RW i.e.
newlyildingehi iy end clarified, for the avoidance ofddubl, that ﬂrﬂ"{%ﬁlﬁ
additional email should not call into question the vaidity EI‘_ 5'?5 _r.!Ewt__ii_ig?t_gpjj i Hr_lthL-
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RifA made by the ICC Secretariat on 14 June 2021 at gontructschiig and all
subsequent correspondences. For the sake of good order as well, the Tribunal
informed the Parties that it will send a hard copy of the entire file w Respondent by
DHL and enclosed the cover letter of the DHLs package. The Tribunal clarified, for
the avoidance of doubt, that the wse of DHL should not call into guestion the validiny
of the notification of the RfA made by the [CC Secretarial on 14 June 2021 ot
contractiachiig and all subsequent correspondences, irrespective of whether the
DHL's package ultimately reaches Respondent or not, it being noted that all
upcoming communications will be made by email only. Also, the Tribunal sent to the
Partics the draft Terms of References and the draft Procedural Order N7 1 and invited
them 1o comment on these documents by 27 September 2021, The Parties were also
requested o provide within the same time limil a summary of their respective
positions and relict sought for inclusion in the Terms of Reference. The Parties were
further asked to provide the Tribunal with a joint-agreed proposal for the Procedural
Timetable or a separate proposal in case of disagreement. Finally. the Tribumal
sugpested o hold a Case Management Conference ("CMOC™) by video conference on
either 5 or & October 2021 and the Parties were invited to confirm as soon as possible
and in any event by 27 September 2021 their avarlabilities for such conference.

On 16 September 2021, the ICC Court extended the time limit for establishing the
Terms of Reference until 29 October 2021 pursuant o Article 23(2) of the 1CC Rules.

On 21 September 2021, the Sole Arbitrator received an email in French from DHL
with regard the DHL's package which was sent 1o Respondent on 13 Seplember 2021
whereby DHL stated that « fe vous informe gue vofre expédition est actiellement en
attenie de livraison par nos seins. En effer, vorre destinaiaire a refusé la livraison a
la Bangue Centrale en Irak. Le chauffeur s est présensé 20 seprembre mais le colis o
éré refusd a fa réception de (o bargre. ». The English ree translation can be read as
follows: "F imfiwm vou thal vour shipment is cureenily awaiting delivery. Indeed, vour
recipient hax refuved delivery at the Central Bank in Irag. The driver arvived on
Seprember 20, bt the packape was refused af the bank reception. ”

B. Procedural Orders N°1 and N°2 on Claimant’s two requesis for interim reliel

41.

43,

On 21 September 2021, Claimant filed an Emergency Application for Interim Relief
(“Application against ENBD™) whereby Claimant sought “an emergency award

JSrom the Tribunal divecting [ Emirates NBD Bank] to suspend any payment under the

[Performance Bond] pending the resolution of the fssues in dispute between the
parties in this Arbitration. §f the Trifumal (s minded that #, and the 10C, cannoi issue
an awarrd within the mexy 24 howrs, the Claimamt respectfilly reguesis the Tribunal
ter issue an order in the same terms.”

On the same day, the Tribunal granted Respondent wntil 2 pm Paris time, 22
September 2021 to take position on the Application against ENBD. However,
Respondent did not take position thereof.

On 22 Sepiember 2021, the Tribunal 1ssued Procedural Order N°1 whereby the
Application against ENBD was dismissed as directed against a third party o the
proceedings.
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(in the same day, Claimant sought a new emergency order “directing the Respondent
s withdraw its call of the [Performance Bond]” which “would maintain the status
gun hetween the partics pending the defermination of the issues in dispute in Fhix
arhitration” (the “New Request for Interim Reliefl).

On 23 September 2021, the Tribunal granted Respondent until 26 September 2021 10
take position on the New Reguest for Interim Relief. On the same day, Claimant
requested the Tribunal 1o only grant Respondent until midday of 23 September 2021
to take position on the New Request for Interim Relief. Such request was denied by
the Tribunal which maintained its position 10 grant Respondent until 26 September
2021.

On 26 September 2021, Claimant requested the Tribunal to grant it an extension of
time until 30 September 2021 to answer the Tribunal’s queries contained in the
latter's email dated 13 September 2021, On the same day, the Tribunal granted such
an extension of time to both Parties.

Respondent did not take position on the New Request for Interim Relief, and, on 27
Seplember 2021, the Tribunal issued Procedural Order N2 whereby the New
Request for Interim Relicl was denied for failing to meet the burden and standands of
proof, The Tribunal clarified that the drafi Procedural Order N1 pertaining o
procedural matters communicated to the Parties on 13 September 2021 would be
renumbered draft Procedural Order N3 given that the Tribunal already issued
Procedural Order N°1 on the Application against ENBD and Procedural Order N°2
on the New Request for Interim Relief,

erence, the I | Order N® the Procedu i ble
On 30 September 2021, Claimant i) commented on the draft Procedural Order N3
{previously draft Procedural Order N71) §i) commented on the draft th:nns of
Reference, iii) provided the Tribunal with a summary of its position and relief sought.
iv) indicated that it would not be available to attend the CMC on 5 or 6 October 2021
and suggesied to hold the CMC between 25 and 28 October 2021 subject to the
Tribunal’s availability and v) indicated that it is finalizing a Procedural Timetahle
which could be circulated in advance of the CMC, Respondent i) did not comment
on either the draft Procedural Order N3 (previously draft Procedural Order M1} or
the draft Terms of Reference, ii) did not provide the Tribunal with either its proposed
Procedural Timetable or a summary of its position and relief sought, and in} did not
confirm or deny its availability for the CMC.

O | October 2021, the Sole Arbitrator indicated that it would not be available to
hold the CMC between 25 and 28 October 2021 given that he will be travelling to
Canada for the “All Saints™ holidays between 21 October and 2 November 2021 and
suggested to hold the CMC on 4 November or § November 2021, The Tribunal
invited the Parties to confirm their availabilities to attend the CMC at the suggested
dates by 4 October 2021 and invited them to provide the Tribunal by 1 Movember al
the latest with a joint-agreed propasal for the Procedural Timetable or a separate
proposal in case of disagreement. The Tribunal further indicated that the aim of the
CMC was to finalize the Procedural Timetable and the drall an;_@dm_ll{ﬁdur N3
hut the Terms of Reference should not be delayed and shouldbe finalized bythe next
weck, Therefore, the Tribunal provided the Parties with an updated 'n-'E!.‘_Ei:_:u_I? ‘thr-!
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draft Terms of Reference in clean and mark-up form o which were integrated
Claimant’s comments and its position/relief sought as well as the Tribunal’s latest
additions. Finally, the Tribunal invited the Parties to confirm by 4 October 2021
whether they would have any further comments on the dralt Terms of Reference and
reminded them ol Article 23(3) of the 1CC Rules according to which “If amy of the
puorrties refuses to fake part in He drowing up of the Terms of Reference or 1o sign the
seome, they shall he submitied 10 the Cowrt for approvl”

On 4 Oetober 2021, Claimant made further (minor) edits o the draft Terms of
Reference and confirmed its avanlabality for the CMC to be held on 4 November
2021. On the same day, the Tnbunal integrated Claimant's further comments o the
drafl Terms of Reference and gave Respondent a last deadline expiring on 3 October
20021 at 6 pm Paris time to make any comments on the deaft Terms of Reference, The
Tribunal indicated that, in the absence of any response from Respondent hefore 5
October 2021 at 6 pm Paris time, the latter would be considered as refusing to sign
the Terms of Reference and the Tribunal would follow the process set forth under
article 23(3) of the ICC Rules. Further, the Tribunal instructed Claimant, in case
Respondent does not react within the deadline, to send by email the scanned signed
version of the signature page of the Terms of Reference by 6 October 2021 and 10

hand over two originals of the signature page 10 an express courier service by 7
October 2021,

On the same day, the 1CC Secretariat acknowledged receipt of USD 35,000 from
Claimant and granted Respondent additional time until 11 October 2021 to pay its
share of the advance on costs amounting to USD 115,000 in addition to VAT on the
ICC administrative expenses in the amount of USD 7,304, The ICC Secretariat
indicated that if such payment is not received, it might request Claimant to pay the
balance of the advance on costs on behall of Respondent.

Un 5 October 2021, in the absence of any reaction from Respondent, the Tribunal
requested Claimant to proceed with the signature process as per the steps and time
limits described in the Tribunal's email of 4 October 2020, The Tribunal further
circulated the final version of the Terms of Reference for the signature process,
confirmed that the CMC would be held on 4 November 2021 at 3pm Paris Time
through Microsoft Teams and indicated that the CMC would be recorded,
Furthermaore, the Tribunal invited the Parties to submit a joint-agreed proposal for
the Procedural Timetable or separate proposal as the case might be by 2 November

2021. Finally, Respondent was expressly invited to participate 1o the CMC along with
Claimant.,

On 6 October 2021, Claimant indicated that “dwe to wunforeseen foves”, it has not
been able to sign the Terms of Reference and requested a one-week extension until
13 October 2021 1o sign the same.

On the same day, the Tribunal granted Claimant the extension of time requested
provided that the two originals reach the Paris office of the Sole Arbitrator by 19
Oetober 2021 at the latest,

On 12 Ocleber 2021, the ICC Secrctariat indicated that i did not receive
Respondent’s share of the advance on costs and invited Claimant-to substituie for
Respondent by paying LISD 122,304 by 26 October 2021, g
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(n 14 October 2021, the Tribunal invited Claimant to inform it about the status of
the Terms of Reference’s signature which was supposed o occur on 13 Cctober
2021, On the same day. Claimant indicated that “in particwlar due fo fravel
restrictions and issues perlaining fo authorirny” the signature process "':'a‘: farking fonger
tharn expected” and requested an additional three-week extension until 3 November
2021 to sign the Terms of Reference,

Om 15 Octaber 2021, the Tribunal invited Claimant to specify, by 18 October 2021,
who will be the signatory of the Terms of Reference {counsel for Claimant or
Claimant directly) and to clarify the issues in relation 1o travel restrictions undl
authority which are, according 1o Claimant, postponing the signature of the Terms ol
Reference,

On 18 October 2021, Claimant indicated that its counsel would sign the Terms of
Reference and that it attempled 10 issue a notarized power of attorne) in_tht UAE 1o
allow such eounsel to sign the Terms of Reference but failed do so, Claimant added
that the issue in relation to the UAE power of attorney was unlikely to he resolved
within the next couple of weeks. Thus, in the interest of time, f.hjrnanl indicated that
it was arranging for a power of attormey (o be notarized il.l .:"'lnl.lﬂtl'ﬂh:u where U Ea:rn:nt g
director resides and requested, therefore, an extension of trme until 3 November 2021
1o sign the Terms of Reference.

On the same day, the Tribunal granted the extension of time requesied by Claimant
for the signature of the Terms of Reference.,

At its session of 28 October 2021, the ICC Court extended the time lirnil‘t'ul'
establishing the Terms of Reference until 31 November 2021 pursuant to Article

23{2) of the ICC Rules.

O 31 Cetober 2021, Claimant circulated the scanned si?;nnlture page of the '[tr[ns of
Reference after its signeture by Claimant’s counsel and indicated that the two s!rgn:d
originals were expected to arrive at the Sole Arbitrator's office by 3 November 2021.

O | November 2021, the Tribunal circulated the Mic rosoft Teams” link for the CMC
together with the agenda of this virtual meeting,

On 2 November 2021, Claimant sent its proposed Procedural 'I“imer.abi:- Claimant
indicated that it shared this document with Respondent earlier this day and_nuauhfd
Claimant's email to Respondent as well as the delivery receipt of such email.

On 3 November 2021, the Tribunal acknowledged receipt of the two signed originals
of the signature pages of the Terms of Reference.

On the same day, the Sole Arbitrator signed the Terms of Rel‘cr:nu:_ End I'I:L|Lll:?1'|.3|:|
its approval by the 1CC Court pursuant 10 Article 23(3) of the 1CC Rules since
Respondent did not sign it

On 4 November 2021, the CMC was held by videoconference through Microsoll
Teams at 3 pm Paris time. Claimant participated to the CMC 'h'il.‘l:'l.-l'l.‘.'ﬂ-fl Respondent
did not participate although duly invited to do so. Puring the {hl{:-p:l ugEP:Ir_;.;r_l._:giura.l
Order N®3 and the Procedural Timetable were discussed I*_ﬁ'n:lu:ed_

[

67, On the same date, the Tribunal communicated the finalized versions of the Procedural
Order N*3 and the Procedural Timetable together with the recording of the CMC and
invited the Parties 1o confirm, by 9 November 2021, whether they had any further
comments on the two progcedural documents, Claimant was alse invited to circulate
a copy of the power of attorney issued in favor of its counsel within the same time
limit,

(i 8 On 9 November 2021, Clammant comfirmied that it had no further comments on the
Procedursl Order N°3 or the Procedural Timetable and attached a copy of the power
of attorney to its correspondence, Further, Claimant indicated that it failed to access
the recording of the CMC and requested the Tribunal to extend the access o the
SharePoint directory of the recording. Finally, Claimant reguested that two additional
emails ol Claimant be added 1o the fist of emails in all future correspondence
(inluenrdna.me and infodalome. consulting ). Respondent did not react and therefore
did not comment on either the Procedural Order N°3 or the Procedural Timetable as
communicated to the Partics on 4 November 2021 following the CMC.

64, On 10 November 2021, the Tribunal communicated the executed versions of the
Procedural Order N®3 and the Procedural Timetable and informed the Parties that it
extended the access 1o the SharePoint directory of the CMC s recording. The Parties
were invited to inform the Tribunal in case they face any problem in accessing the

recording, Finally, the Tribunal added Claimant’s two additional emails to the list of
ermails,

70, On 19 November 2021, the ICC Secretariat informed the Parties and the Tribunal
that the ICC Court approved, on | 8 November 2021, the Terms of Reference pursuant
to Article 23(3) of the |CC Rules. Further, the 1CC Secretaniat sent the approved
Terms of Reference by email and DHL to Respondent and invited the latter to sign it
within 13 days. In addition, the |CC Secretariat acknowledged receipt from Cloimani
Respondent’s share on the advance on costs (LUSD 115,000 in addition to VAT) and
stated that the advance on cosis fixed by the Court at LISD 230,004, subject to later
readjustments, has been entirely paid by Claimant. Finally, the [CC Secretariat
informed the Parties and the Tribunal that the 1CC Court fixed the deadling for
rendering the Final Award to six months from the date of 19 November 2021, ie. the
date on which the notification to the Tribunal of the 1CC Court’s approval of the
Terms of Reference was made,

D. The by iss i 3 ent of its Statement of Defense, the Tribunal's
Cruestions dated 11 April 2022 and the Procedural Timetable N°2

7. On6January 2022, Claimant submitted its Statement of Claim together with Exhibits
C-1 to C-31 (the “Statement of Claim™ or “SoC")."

" I its o, Claimant produced Exhibits C-1 g0 C-31. Exhibits C-1, C-4, -2 and ©-7 which were attached w the
RiA became respectively C-1, C-23, C-27 and C-28 & the 5o wherens C-2, C-3 and C-6 which were anached 10
the REA weire 08 re=produced with the SoC. Therefore, there are oo different Exhibits bearing the sanse nunther
=2 {the one sitiched o the BEA and the one sttached o S0’ ), two different Exhibits bearing the ssme msmber -
J{ihe one atached 1o the REA and the one aftached 10 SoC), twio different Exhibis bearing the same number C-
ithe ome attached the KA and the one attached 1o the SoC'), two different Exhibits bearing the samémtimbes C-5
ithe one attached to the RIA and the one attached n SoC), two different Exhibits :z'u:g the same number £
{the one attached to the REA and the ane sttached 10 Sol’) and two different Exhibitsbetring the same number (-,
7 {the one uttmched to the REA and the one attached 10 SoC). If a reference is made 1o Extithits -2 for -7 in the 1
L Wi T "I':f'yf
i .
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On the same day, the Tribunal acknowledged receipt of the Statement of Claim
together with its Exhibits and indicated that the next step is for Respondent to submit
its Statement of Defense by 8 March 2022 as per the Procedural Timetable.

On 7 January 2022, Claimant asked the Tribunal o “confirm if [it] require]s]a hard
copny af the Starement of Clatm™,

On the same day, the Sole Arhitrator confirmed that he required a hard copy of the
Statement of Claim together with its Exhibits to be sent 1o his office in Paris, The
Tribunal added that the same should be sent to Respondent by express courier that
provides a record of the sending thereof pursuant to Article 1.1 of the Procedural
Order W73,

O @ March 2022, the Tribunal noted that Respondent did not submit o Statement of
Defense by & March 2022 as provided for in the Procedural Timetable. The Tribunal
granted a further opportunity to Respondent to submit its Statement of Defense by
13 March 2022, fmling which the Track | of the Procedural Timetable would be
followed and the next step would be for the Tribunal to ask its questions on 11 April
2022, For the sake of good order, the Tribunal communicated to the Parties i) the
[YHL."s delivery receipt of the approved Terms of Reference which establishes that
Respondent received. on 23 November 2021, the ICC Secretariat’s cormespondence
dated 1% November 2021 containing the Terms of Reference and i) the exchanges
of emails between the Sole Arbitrator and DHL which establish that Respondent
refused several times to receive the DHL package sent by the Tribunal to it on 13
September 202 1. Further, the Tribunal reminded again Respondent of Article 6(8) of
the ICC Rules and its consequences, in particular, that the Hearing will be held, and
the Final Award rendered despite Respondent’s lack of participation to the
proceedings.

Cin the same day, the Tribunal received an email from Ms. Jahnvi Jhaveri whereby it
was informed that Claimant has changed counsel in this matter. Ms Jhaveri indicated
that Claimant is now represented by DLA Piper Middle East and that Claimant’s
Counsel new contact details WETC: Andrew Mackenzie
{andrew mackenzie@dlapipercom), Jahnvi Jhaveri (jahnviihaveriadlapiper.com),
and Naira Chughtai (naip.chughtaicodlapiper.com). Ms Jhaveri added that “We are
currently in the process of fransitioning rhe full file from Baker MeKenzie fo DA
Piper, which should be complete this week In the meantime, however, we would
appreciate if any recent correspondence to which the Respondeni, the 1CC or the
Tritrunal seek our inpre on could be re-issued fo us in the meantime to avoid any
unnecessary deloy.”

On 9 March 2022, the Tribunal acknowledged receipt of Ms. Jhaveri's email and
stated that its understanding was that i) Claimant is now represented by LA Piper
Middle Fast and not anymore by Baker Mekenzie, ii) Claimant is not anymore
represented by Mr. Andrew Massey and Mr. Nassar Youssel who are still at Baker
Mckenzie and iii) Claimant is still represented by Mr. Andrew Mackenzie, Ms.
Jahnvi Jhaveri and Ms. Naira Chughtai who left Baker Mckenzie and joined DLA
Piper Middle East. The Tribunal added that it was looking forward to receiving, as

present Award, this should be asdersiood as o reference to the Exhibit produced with the
expressly indicates that the reference is made 1o Exhibits ©-2 0 C-7 of the KTA.

[
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soud as possible, a new power of attomey and any other relevant document reflecting
the changes in Claimant’s representation in the current proceedings, Further, the
Tribunal indicated that “in the meantime, and until the changes above are formalized
b Claimani, the Tribunal and all invelved shall continue 1o copy Mr. Andrew Massey
anmid Mr. Yussef Nasser (from Baker & Mchenzie) unless they indicate atherwise.™

“[‘r 10 March 2022, Ms. Jhaven confirmed that Claimant will provide the Tribunal
with a new power of atlorney as soon as possible,

Un the same day, the Tribunal requested Ms. Jhaveri to indicate when the new power
of EEINIIE}' could be expected and added that it was important that this situation be
clarified quickly. Further, the Tribunal invited Mr, Massey and Mr. Nasser to confinm
that Baker Mckenzie no longer represent Claimant so that they could be removed
from the emailing list going forward.

Un [0 March 2022, Mr. Massey confirmed that  Baker Mckenzie no longer act for
the Claimarnd™ and Ms. Jhaveri stated that “wirh respect fo vour helow query on the
Power of Atiorney, we confirm this iv undder process, We will revert 1o vou o witen
we can provide the sante as soon ax we are able to.” -

On the same day, the Tribunal indicated that in light of Mr. Massey's confirmation
the latter as well as Mr, Nassar would be removed from the em_ui[inj_.; list going
forward and requested the ICC Secretariat to update its record sccordingly and to use
Claimant’s counsel new email addresses as follows: Andrew Mackenzie
(andrew mackenzigia dlapiper.com), Naira Chughtai {naira.chughiaicdlapiper.com)
and Jahnvi Jhaveri (jahnvighaveriadlspiper.com ). :

On 14 March 2022, the Tribunal noted that Respondent did not submit its Statement
of Defense by the extended time limit (/e 13 March 2022y and therefore informed
the Parties that the next step would be for the Tribunal 1 ask its questions on | | April
2022 as per the Procedural Timetable.

Un | April 2022, Claimant provided the Tribunal with a new power of attomey
reflecting the change in the counsel for Claimant,

Un 11 April 2022, the Tribunal submitted its questions (the “Tribunal's Questions™)
and invited Claimant to answer them by 11 May 2022 as per the Procedural
Timetable (see the content of the Tribunal's Questions at Section | below), The
Trihunal reminded the Parties that upon filing by Claimant of its answers to the
I'ribunal’s Questions, Respondent will be invited 1o submit, by 12 June 20 2 as per
the Procedural Timetable, its responses to the Tribunal's Questions and its comments
on Claimant’s answers. The Parties were also reminded that they were allowed to
submit additional documentary evidence in addressing the Tribunal's Questions as
per the Procedural Timetable,

On .] Eﬂn:r' 2022, the ICC Secretariat informed the Parties and the Tribunal that the
[H‘. Court extended, on 28 April 2022, the time limit for rendering the final award
until 28 February 2023 pursuant to Article 31(2) of the ICC Rules,

On 10 May 2022, Claimant submitted a reasoned request for an extension-of time of
3 weeks o submit its answers to the Tribunal's Question and informed rh'r.'"]"fil:ﬁii’ru.k
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that it had instructed Prof. Georges Affaki of the French law firm -"\.IiFAKI as o~
counsel in this arbitration 10 assist Claimani in addressing the Tribunal’s Questions.

O the same day, the Tribunal invited Respondent to take position on Claimant’s
email dated 10 May 2022 by the next day.

On 12 May 2022, the Tribunal noted that Respondent did not take position on
Claimant's email dated 10 May 2022 and granted Claimant until 31 May 2022 w
submit its answers to the Tribunal’s Questions which were originally due on 11 May
3022, Consequently, Respondent’s next submission, namely its responses (o the
Tribunal’s Questions and its comments on Claimant's answers, originally due on 12
June 2022, was postponed until 20 July 2022, The Tribunal reminded the Parties of
Article 3.7 of the Procedural Order N°3 (the need to translate the non-English
Exhibits including the legal authorities) in order to prevent any further extension of
time. The Tribunal added that the Pre-Hearing conference originally scheduled on 12
July by videoconference should also be postponed since Respondent’s submission
was due, following the change in the dates, afier the original date of such conference.
The Tribunal suggested two alternative dates for the Pre-Hearing conlerence and
invited the Parties to confirm their availabilities by 18 May 2022. The Tribunal
indicated that it would communicate to the Parties an updated Procedural Timetable
ance the date of the Pre-Hearing conference is confirmed. Further, the Tribunal
confirmed that it has nothing to disclose with regard o the addition of Prof. Georges
Affaki as co-counsel. Finaily, the Tribunal noted that Mr. Andrew Massey {who
moved from Baker Mckenzie to DLA Piper) was added to DA Piper's team and
stated that Mr, Massey's email address (andrew. massey (@allppiper.com) wonld be
added 1o the emailing list going forward unless otherwise indicated.

On 18 May 2022, Claimant confirmed its availability for the Pre-Hearing conference
to be held on 28 July 2022 at 10 am Paris time. Respondent did not react.

On 19 May 2022, Tribunal decided that the Pre-Hearing conference will be held on
28 July 2022 at 10 am Paris time and communicated 1o the Parties the Fm:jc-dural
Timetahle N°2. Respondent was invited Lo participate to the Pre-Hearing Conference
along with Claimant.

On 31 May 2022, Claimant submitted its submission “Claimant’s Answers o the
Tﬁhuml‘s'ﬂuﬁ[ifans' together with Exhibits C-32 to C-43 and CL-1 to CL-100 {the
“Claimant’s Answers” of “CsA"). Claimant indicated that its mhmi.tuiin]u included
English translations of the Exhibits” key extracts and that the translations of the
French and Arabic Exhibits “will follow ax soon ax possible.”

On 1 June 2022, the Tribunal acknowledged receipt of Claimant’s submission and
Exhibits and reminded it that hard copies of the same should be sent to Fh:qundr:m
by express courier pursuant to Article |.1 of the Procedural Order N°3, The Tribunal
noted that Claimant's submission included English translation of key extracts of the
Exhibits and invited Claimant to provide the translations of the French and Arabic
Exhibits by 13 June 2022 at the latest. The Tribunal added that the next step is for
Respondent to submit its responses to the Tribunal’s Questions and comments on
Claimant’s Answers by 20 July 2022 unless a reasoned request for an extension of
time was submitted by Respondent and granted by the 1rjbunalwibﬂ.gruund that
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Claimant did not submit a full translation of the French and Arabic Exhibits with its
stubmission.

Om 9 June 2022, Prof, Georges Affaki wrote to the Tribunal on behalf of Claimant.
First, Prof. Affaki produced a power of attorney from Claimant to his favor and
requested 1o be copied directly in further correspondence. Second, Profl AfTaki
informed the Trbunal that Claimant added to each non-English Exhibit produced on
31 May 2022 a cover page translating into English the relevant excerpt refied upon
by Claimant and that a link to the revised submitied evidence has been sent o the
Tribunal and Respondent by separate email of the same day. Third, Proll AfTaki
requested in the interest of costs-effectivencss (imler alia) that the translation of the
non-English Exhibits be limited to the relevant excerpt relied upon by Claimant as
opposed to the translation of the entirety of the Exhibits” texts and submitted Exhibits
CL-101 1o CL=103 in support of Claimant’s reguest.

On the same day, the Tribunal acknowledged receipt of the power of attorney in favor
of Prof. Affaki and indicated that Prof. Affaki will be added 1o the emailing list going
forward. Further, the Tribunal scknowledped receipt of the revised submitied
evidence adding to the non-English Exhibits a cover page translating into English the
relevant excerpt relied wpon by Claimant. Finally, the Tribunal invited Respondent
to take position by 12 June 2022 on Claimant’s request. Respondent did not react.

On 13 June 2022, the Tribunal granted, in the imerest of cost-effectiveness,
Claimant’s request that the translation of its non-English Exhibits be limited 1o the
relevant excerpt and consequently released Claimant from the translation of the
entirely of the Exhibits” texts. The Trbunal clarified that, likewise, Respondent
might limit the translation of its non-English Exhibits (il any ) to the relevant excerpt
it would rely upon. Finally, the Tribunal indicated that notwithstanding its decision
to limit the translation of the non-English Exhibits to the relevant excerpts, a Party
might require that a specific Exhibit be translated in full by the producing Party on
the basis of a reasoned request submitted to the Tribunal.

lication 27 J 202

Claimant s solvmisgi T s

Ui 29 June 2022, Claimant suggested that the Hearing be held on 8 September 2022
and L leave 9 September 2022 as a day in reserve in the unlikely event it becomes
necessary. Further, Claimant expressed its preference for an in-person Hearing in
Paris and added that it was open to the possibility of a hybrid Hearing il necessary.

On the same day, the Tribunal granted Respondent unti] 3 July 2022 to comment on
Claimant’s suggestions regarding the practical aspects of the Hearing,

On 4 July 2022 and in the absence of any reaction from Respondent, the Tribunal
directed that the Hearing will take place in-person in Paris on 8 September 2022 (with
9 September 2022 in reservie in the unlikely event it becomes necessary ), Respondent
was invited to participate to the Hearing along with Clzimant, The Tribunal added
that the outstanding logistical points will be discussed during the Pre-Hearing
conference which will be held by videoconference on 28 July 2022 at 10 am Paris
time and which will be recorded. Respondent was again invited o participate tq_:nﬂia:
Pre-Hearing conference the link of which was sent 1o the Parties. Further, the
ok &
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Tribunal invited the Parties to submit their respective separate proposals regarding i)
the venue of the Hearing in Paris, i) the modalities of the transcript of the Hearing,
iii) the agendaftimetable of the Hearing and iv) any other logistical aspect of the
Hearing by 26 July 2023,

On 26 July 2022, Claimant submitted its proposal concerning the logistical aspects
of the Hearing together with its proposed agenda/timetable for the Hearing.

On 27 July 2022, the Tribunal noted that Respondent did not submit neither its
responses to the Tribunal's Questions and comments on Claimant’s Answers by 20
July 2022 as per the Procedural Timetable N2 nor its proposal with regard to the
practical aspects of the Hearing by 26 July 2022 as per the Tribunal’s instructions
dated 4 July 2022, Further, the Tribunal invited Claimant to submit ahead of the Pre-
Hearing conference a new agenda/timetable for the Hearing which should include
two tracks: track 1 in case Respondent participates in the Hearing and track 2 in case
Respondent does not participate in the Hearing.

On 27 July 2022, Claimant submitted its modified agenda/timetable for the Hearing
which included the two tracks, By separate email of the same day, Claimant filed an
application whereby it requested leave to submit by 26 August ILIEE 4 witness
statemnent, an amended SoC and additional supporting documentation wiming 1o
clurify and/or update, in terms of quantum, its head of damages as formulated at para.
112 (b} of its SoC, namely its request for relief of “LiSD 5, 190,572 for ditmages and
lost profit with respect to the remaintng valie of the Consulftancy Agreement™,

On the sume day, the Tribunal granted Respondent until 2 August 2022 10 take
position on Claimant’s application dated 27 July 2022, Respondent did not react

On 28 July 2022, the Pre-Hearing conference took place at 10 am Paris tif'nlq.s by
videoconference through Microsoft Teams to which Respondent did not participate
although invited to do so. The logistical aspects of the Hearing were discussed and
agreed upon except for the agenda/timetable for the Hearing which was put on Iml_-l.‘l
until the Tribunal’s decision on Claiment's application dated 27 July 2022 is
rendered.

On the same day, the Tribunal circulated to the Parties the recording of the Pre-
Hearing conlerence.

On 3 August 2022, Claimant’s request 1o subimit a witness -.;I.atemenll:lﬂ:r the end of
the pre-Hearing written submissions phase and ahead of the Hearing was denied
given that i) pursuant to Articles 2.1, 2.2, 2.3, 3.6, 5.2 and 7.1 of the Procedural Urder
N3 and the Procedural Timetable, witness statements and/or expert reports were 1o
be submitted with the Parties’ written submissions, ii) and Claimant was granied an
apportunity 1o file additional decumentary evidence im:lnf:iing witness statements
andior expert reports after the Tribunal submitted its questions da'.t'd_l I April 2022
whereby the Tribunal explicitly invited the Parties under question n’ 43 o
substantiate their figures. However, Claimant had chosen not to submit any additional
documentary evidence in relation thereto with its CsA dated 31 May IEJIIE:
Claimant’s request to file a modified SoC was denied as well since the original SoC
was already on the record and the filing of a modified Sol_wouid rctum the
proceedings back to square zero with the potential of a ommipletely new casesand
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would create confusion as to the legal value of the original SoC. However, Claiman
was authorized o file by 17 August 2022 documentary evidence (but excluding
witness statements and expert reports) strictly aiming to clarify and/or update its
claim with respect to the remaining value of the Consultancy Agreement in terms of
quantum. Further, in order to avoid taking Respondent by surprise at the Hearing
with regard the narmative about the new documentary evidence, Claimant was invited
i file a1 the same occasion, by 17 August 2022, a submission (fe counsel’s
submisgion) of 8 pages maximum strictly limited to the narrative about the new
documentary evidence aiming 1o clarify and/'or update its claim with respect to the
remaining value of the Consultancy Agreement in terms of quantum, Respondent
wis asuthorized w0 file o responsive submission with responsive documentary
evidence by 31 August 2022, Further, the Tribunal submitted the agendatimetahle
for the 8 September 2022 Hearing with the two tracks which took into consideration
Claimant’s proposal submitted ahead of the Pre-Hearing conference and the situation
at the time of the Tribunal's decision on Claimant’s application dated 27 July 2022,
The Tribunal added that in case it did not hear back from the Parties about the
agenda‘timetable by 8 August 2022 the latter would be the one to be followed at the
Hearing. Finally, the Tribunal indicated that the other logistical aspects of the
Hearing were to be implemented as discussed and agreed upon during the Pre-
Hearing conference the recording of which was sent to the Parties on 28 July 2022,

On 17 August 2022, Claimant filed its submission pursuant 1o the Tribunal’s decision
dated 3 August 2027 (the *Submission on Quantum™ or “So)”) wogether with an
excel spreadsheet (Exhibit C-46 containing hyperlinks to the support documents) and
the suppoerting documents {folders 1, 2.3.5 and 6).

On 1B August 2022, the Tribunal acknowledged receipt of Claimant’s submission
and indicated that the next step would be for Respondent to submit a responsive
submission with responsive documentary evidence by 31 Auvgust 2022 as per the
Tribunal’s directions dated 3 August 2022, By separate email of the same, the
Tribunal indicated that *if seems that falder 4 (support documents for Salavies Period
11 ix missing” and invited Claimant to circulate the missing folder (if any) as soon as
possible and in any event by the next day at the latest.

On 19 August 2022, Claimant circulated the missing folder 4 together with an
updated excel spreadsheet (Exhibit C-46) containing additional hyperlink 10 the
supporting documents of folder 4,

Om 30 Awgust 2022, the Tribunal invited each Party 1o submit by 5 September 2022,
in accordance with Article 8.3 of the Procedural Order N3, a complete attendance
list containing the names of the persons attending on its behalf the Hearing which
will take place on B September 2022 in DLA Piper's premises in Paris starting at 9:15
am Paris time. The Tribunal added that in case there would be passive participants
attending the Hearing remotely on behalf of a Party, the latier should indicate the
place of connection of such participants in its list of attendees. Further. the Tribunal
reminded the Parties that in case they would like to use a PowerPoint presentation
{or any other support) for their oral pleadings. they should circulate such presentation
ahead of the Hearing by 8 September 2022 at 9 am Panis time at the latest. Finally,
the Tribunal invited, once again, Respondent to participate in the Hearing along with
Claimant.
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Cn 6 September 2022, the Tribunal noted that neither Claimant nor Respondent
submitted their respective list of attendees by 5 September 2022 pursuant 1o the
Trbunal’s instructions dated 30 Aupust 2022, The Tribunal thus invited Claimant
and Respondent to comply with the Tribunal’s instruction regarding the list of
attendees by close of business of the smne day.

On the same day, Claimant submitted its list of attendees whereby it indicated the
names of the active participants to the Hearing as well as the names and the place of
eonnection of the passive remote participants. Respondent did not submit a list of

attendees.

Un 6 September 2022, Claimant circulated a link to the electronic bundle containing
the pleadings. the factual Exhibits. the legal Exhibits, the chronological factual
Exhibits. as well as the delivery receipts which were put together by Claimant to
evidence delivery to Respondent of the elements of the procedure including delivery
receipis of the Sol; the CsA and the Sof).

On 7 September 2022, Claimant circulated an overview on how (o connect during
the Hearing i) to the videoconference put in place by Livod Michaux (a virtual
services provider) for passive participants and ii) 1o the real time transcript conducted
remotely by Livod Michaux as well, Claimant indicated that Llvoed Michaux will be
circulating links to the videoconference and the real time transeripl.

Un 8 September 2022, Llyvod Michaux circulated the links to the videoconference
and the real time transcripl ahead of the Hearing without copying Respondent. The
Tribunal immediately forwarded Llvod Michaux's email to Respondent and
instructed Livod Michaux to copy Respondent in any email to be sent in the context
of the Hearmg.

On 8 September 2022, at B:47 am Paris time, Claimam cireulated its opening
presentation (“Claimant®s Opening Presentation™ or “CsOF”).

F. The Hearing, the Procedural Timetable N%3 and the Procedural Timetable N4

16,

117,

[ 18,

following the CE Decision dated 22 September 2022

The Hearing took place in-person in Paris on 8 September 2022 at DLA Piper's
premises. Respondent did not participate to the Hearing, During the Hearing,
Claimant presented its oral pleadings and answered the Tribunal s questions,

On & September 2022, Claimamt circulated the internet links to access the Human
Rights Council’s "Cpinions adopted by the Working Group on Arbiivary Detention
ai fix 92 ceswion™ and in particular the “CUpimion No. 700202 leoncerning Bobeit
Pether and Kholid Radhwear’ 10 be included on the record as Exhibit C-47, Claimant
recalled that. during the Hearing. the Tribunal granted Claimant’s request to include
the new Exhibit C-47 (a hard copy of which was presented o the Tribunal at the
Hearing) on the record of the proceedings since it is on the public record readily
available on the internet.

On 9 September 2022, the Tribunal communicated 1o the Partics the Procedural
Timetable N°3 which reflected the post-Hearing procedural steps as agreed upon and
decided at the end of the Hearing, among which the possibility for Respondent to
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submit iis comments on the Hearing by 29 September 2022, Further, the Tribunal
unmmu_r'lmah:d u;r Claimant and Respondent the transeript, the video recording and
.th": audmlrmm:limg of the Hearing which were sent earlier by Llvod Michausx to all
involved including Respondent.

Cin IEISr:Iplrmb::r 2022, Claimant sent to Llyod Michaux its corrections 1o the
transcript in accordance with the Procedural Timetable N°3 whereas Respondent did
not send any comments to Livod Michaux,

Un 16 _-‘:'r:!'pl::mh:r 2022, Claimant requested confirmation whether the Tribunal
r-.rnul_d fike, in terms of the Parties” submissions on costs, to receive all underlying
:m[":.‘rﬂ:rﬁ ar whether a declaration confirming the veracity of all costs paid will
sulfice.

On I_? S-r:ptembenl* 2022, the Tribunal directed that a declaration comfirming the
veracity of all arbitration costs is sufficient save for the lawvers’ fees for which the
underlying inveices (reducted if necessary W preserve confidentiality) are 1o be
produced.

On 19 S:.-F_:l:mha:r 2022, Claimant informed the Tribunal that Llyod Michaux were
unable to incorporate Claimant’s corrections to the transcript by that day as per the
Procedural Timetable N3, Claimant indicated that Liyod Michaux conflirmed that
they would expect to be able 1w provide a final transcripl by 23 September 2022,

On the same day, the Tribunal indicated that it was looking forward to receiving the
finalfcorrected transeript by 23 September 2022,

On 23 !-i::pn:mhu:*r 2022, Llyod Michaux circulated to all involved. including
Respondent, the final/corrected transcript which was also forwarded by the Tribunal
14|.1 Respondent the same duy. In its cover email, the Tribunal reminded Respondent
that it could submit its comments on the Hearing by 29 September 2022 as

2 2 il
Procedural Timetable N*3, " o

On the same day, the Tribunal corrected an omission in its previous email 1o
Rm;mn!;lem wherchy it indicated that “yon did submit your corrections 1o the
franscripe by 15 Seprember 2022 [...]. The Tribunal clarified, for the sake of the
record, that Respondent did not submit its corrections to the transcripl and therefore
the omission should be corrected as follows: “you did not submin vour corrections io
the transcript by 13 September 2022 (... -

On 30 September 2022, the Tribunal noted that Respondent did not submit its
comments on the Hearing by 29 September 2022. It further indicated that the French
State Council {(Comseil d Erar) rendered a recent ruling dated 22 September 20722
(*CE Decision™) which annulled article 750-1 of the French Code of Civil Procedure
("FCCP”). The Tribunal attached the CE Decision 1o its email. Considering this
recent development and in light of the Tact that Claimant is relying on article 750-1
of the FCCP in its reasoning with regard to the issue of non-compliance with a pre-
arhitral step, the Tribunal invited Claimant to file a submission by 13 Octoher 2022
dealing with the impact of the CE Decision on Claimant's position/reasoning
{Claimant’s “Submission on the impact of the CF Decision” or “CsCED"),
Clarmant was also invited to submit, at the same UCCasion,. o F'E;igl'iﬁli tranishtion. of
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at least all the excerpts of the CE Decision dealing with the annulment of article 750-
1 of the FCCP. Claimant was autherized to submit new legal authorities but strictly
aiming to tackle the Tribunal's gueries. Respondent was authorized 1o file a
responsive submission iogether with responsive legal authorities by 26 Octoher 20232,

On | October 2022, Claimant requested an extension of time until 4 November 2022
1o [ile its submission onthe impact of the CE Decision due 1o counsel’s pror schedole
conflict that could not have been foreseen given the recent handing down of the CE
Decision. Claimant added that its submission would be accompanied by the
translation of the relevant excerpts of the CE Decision and by any supporting
authorities ranslated in relevant parts as well,

On 3 October 2022, the Tribunal granted Claimant's request for an extension of time
unless reasonably objected by Respondent by 4 October 2022, The Tribunal thus
indicated that Claimant’s Submission was o be due by 4 Movember 2022 and
Respondent’s responsive submission by 4 December 2022, Claimant was reminded
that it should file with its submission a translation of all the excerpts of CE Decision
relating to the annulment of article 750-1 of the FOCP and not only the excerpts
relating to such annulment that Claimant would consider relevant or would rely upon
in it submission. The Tribunal then confirmed that only the relevant part of the legal
authorities needed translation as per the Tribunal's decision dated 13 June 2022,
Further. the Tribunal postponed the due date of the submissions on costs to 8
December 2022 and the due date of the Parties’ comments on the other Party's
submassion on costs o 12 December 2022,

On 6 October 2022 and in the absence of any reaction from Respondent, the Tribunal
circulated the Procedural Timetable N°4 retlecting the above modifications 1o the
procedure.

On 4 November 2022, Claimant filed its Submission on the impact of the CE
Decision together with Exhibits CL-104"" 10 CL-124,

On the same day, the Tribunal acknowledged receipt of Claimant’s Submission on
the impact of the CE Decision and noted that the French legal authorities filed by
Claimant do not contain the required translations, except for CL-106. Claimant was
thus invited to submit the missing translations by 7 November 2022 and was
reminded of the Tribunal’s directions dated 3 October 2022 with regard 10

iranslations.

On 5 November 2022, Claimant clarificd that “we did provide in owr submission
exhestive framslations of all the extrocts of the authorities that we hod exhibived and
oir which we relied. While providing further translations with each attached authoriiy
will entall o certain degree of duplication, we do understand the wisdom behind The
Tribuncl's regreest and will of cotrse comply with if”,

Om the same say, Claimant submitted the translation of the CE Decision in its parts
dealing with the annulment of article 750-1 of the FCCP as well as the additional

" Exhibit C-104 being the CE Decisson dated 22 Sepiensber 2001
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translations of the legal authoritics’ excerpts relied upon by Claimant in its
submission of 4 November 2022, 17

Respondent did not file by 4 December 2022 a responsive submission to Claimant’s
Submission on the impact of the CE Decision.

Un § December 2022, Claimant submitted its submission on costs together with its
supporting documents.

Un 9 December 2022, the Tribunal acknowledged receipt of Claimant’s submission
on costs and noted that Respondent did not submit its submission on costs.
Respondent was reminded that it was allowed 1o comment on Claimant’s submission
on costs by 12 December 2022 as per the Procedural Timetable Ne4,

Respondent did not submit any comments on Claimant’s submission on costs by 12
December 2022,

lication d

espondent” “ Janua

On 13 December 2022, fellowing the non-submission by Respondent of its
comments on Claimant’s submission on costs, the Tribunal declared the proceedings
closed in accordance with Article 27 of the ICC Rules and indicated that it ex pecied
to send the draft Final Award to the ICC Court pursuant to Article 34 of the 1CC
Rules by no later than 20 December 2022,

On 19 December 2022, the ICC Secretariat informed the Parties that it has received,
on 16 December 2022, a draft award submitted by the Tribunal and indicated that the
ICC Court will scrutinize the draft award at one of its next sessions.

On the 1 of Januery 2023, Respondent submitted a letter to the Tribunal {the
“Respondent’s Application™ or the * Application™) whereby Respondent, which till
that date was not participating to the proceedings, made submissions and allegations
For the first time in these proceedings. In the Application, Respondent mainly alleged
that i} “there is mo valid arbitration agreement by reason of Claimant s Carduo ME s

Srendulent misrepresemiation with respect fo the consullancy agreement jand the

mediation/arbitration clouse/agreement therein). By operation of governing Iragl
{:m-. suech frawd by Cardno ME Limited renders the entive contract finchuding rhe
incorporated mediation/arbitration clause/agreement therein) mull and void ab initio
and it has been repudiated by CBF and that i) “Cardne ME represeniatives Mr,
Pether fa direcror of Claimant Cardno ME) andd Mr. Zoghlool a Project A fanager
(Cardng ME's representative) haove confessed to such Srawd i the crimimal

" Claimant sttached o its legal authorities in French a ranslation to English of the nelevant excerpts, except for
Exhibits CL-120 and CL-121 which were lelt without any transtation, In its [ist of Exhibits submitied with its
translations on 5 November 2022, Clidmant indicated that the description of Exhibits £1.-120 and CL-121 (nature
of the documien and its dobe) was Simteatiomeile deft Blaak™. Upon review of the Claimant’s Submission el 4
November 2022 on the impact of the CE Decigion, it seems that Claimant did mot rely on Exhibits CL-1.30 and
CL-12Z1 in suppont of any specific alegation, Therefore, it seems that this is the reason why no specilic passage s
of Exhibits CL-120 and CL-121 were translated. That being said, in any event, the Tribunal did not take into
consideration. Exhibits CL-120 and CL-121 in its decision-making process with regard the. odmissibility of
Clnimanit®s clains, P LIWWERTE (Wi
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prosecution of each of them before the fragi Court of Misdemeanors Al Kavradah
Diserict ithe "Criminal Cours "), and have been found guilty of such frowd in the
Sollorweing Redingr of the Criminad Couri; Rulinge No 779820210 dated 25 Auwgnsi
20217,

Respondent further submitted in the Application that “given the serionsness of he
frad on the Court and on the Arbitral Tribunal, and alse on CBI, il “urees ihe
Treihannedd comed thre Coeeet der o} fmmnedianteldy hold in abevance any decision on the Award
in thix grbitration; i} Accept amd consider CBIy forthcoming submission fexpecied
Ity e amarede By nod {ater that Ef]‘*.!umm.ry 20231 oof the evidenve of Cardno ME & froud
in the inducement fincluding the aforementioned decisions af the fragi Criminal
Cowrds that are comclusive on the issue of such frand); and of the governing faw that,
by its operation. results in the comsultoney  apreement and the  included
irecliant o/ arbitration clase agreement being mull and vold b (ritio and repadianed;
and di} Upon the Arbitrod Tribonal s and the Conrt 3 comsideraiion of CBI
suhmission and the supporiing evidence, dismiss Cardmo MES clain and this

arhitration for wani of jurisdiction”,

Respondent produced with the Application 1) an Iragi judgment dated 25 August 2021
in Arabic and its English translation (1.PDF), ii) the English translation of another
Irmgi judgment dated 25 August 2021 without the original Arabic version bemg
produced (2.FDF) and iii) a letter from Respondent to Claimant dated 29 December
2022 which subject matter is “Cenrrad Bank of frag Confroct of Consuftancy No.
172016 Notification of RepudiationNuflification of Contract Ab {nitio by Operation
af Iragi Law {lragl Civil Code (Law NoS0 of 19510 Ariteles (37, 138 amd 1457
{3.PDF).

On 3 January 2023, the Tribunal noted that Respondent, for the first time in these
proceedings, made submissions and allegations on the 1* of January 2023, i.e. i) after
the closing of the proceedings (article 27 of the 1CC rules) which occurred on 13
December 2022 (see the Tribunal's email dated 13 December 2022) and ii) afier the
drafl award was sent to the [CC Court for scrutiny (article 34 of the 1CC rules) on 16
December 2022 (sec the 1CC Scorctaniat’s correspondence dated 19 December
2022).

In its email dated 3 fanuary 2023, the Tribunal invited Claimant to take position, by
| 0 January 2023, on the admissibility of Respondent’s submissions and allegations.
Claimant was also invited, within the same time limit, to comment on Respondent’s
requests 1o 1) “immediately hold in abevance any decision on the Award in this
arbitration” and w ii) “accept and consider CBI s forthcoming submission fexpecied
tor be made by ne later than 20 Januery 20237 In its email, the Tribunal further
indicated that Respondent was refrained from submitting its “forthooming
suhmission” unless prior leave was granted by the Tribunal,

On 10 January 2023, Claimant submitied a correspondence whereby it “sirongly
ohjects o the Respondent's exceptionally late Application” and requested the
Tribunal to “reject Respondent's request for furiher submissions and diseegard the
Respondeni s belated, unjusiified decision io engage in the proceedings. Not to do sa
would prefudice the Claimant significantly and reward the Respondent 's bad faith,
Thix is neither the spivit mor the intention of the Rules or the-itovidard apprageh to
procecural fairness i arbitral proceedings”. Claimant mi Iy argued that “rhere hizg
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been ne mew evidence relevant to the case that it has been uncovered since the Article
27 Cheder ar any other valid reason thar would fustify the riming of Respondens s
request”. Claimant added that it “has waited for over one and o .Fr.r:.‘lf vedars for o
resolution o the dispute. The Respondent s jardy engugement (5 clearly m;:hmx o
but an attempt to throw a procedural grenade” into the proceedings seeking 1o halt
aned‘or delay the (ssuance of the Final Award. The fact that it has waited witil the
very fast minute to communicate with the Tribunal makes its motivation clear”.

On 10 January 2023, the Tribunal acknowledged receipt of Claimant's
comespondence of the same date and invited the Parties to refrain from further
commenting unless otherwise direcied by the Tribunal.

P" 11 January 2023, Cleary Gottlich Steen & Hamilton (Paris office) informed all
involved that it was newly retained as Respondent’s counsel in these procecdings and
sought “leave to respond fo CME's letter of January 10, 2023 whereby CME
requested the Tribunal to reject CBI's reguest for further submissions in this
arhitration”.

On 11 January 2023, the Tribunal rejected Respondent's request to be granted leave
to respond 1o Claimant’s comrespondence dated 10 January 2023 given that no new
factual element has been put forward by Respondent in its correspondence dated | |
January 2023 {as compared to the facts relied upon by Respondent in its Application
dated | January 2023} which is of a nature to justify such leave. As for Respondent’s
request made in its correspondence dated 11 January 2023 © be allowed 1o
“infrodduce evidence on the isswe of frowdulent wiisrepresentation amnd s Tegal
conseguences” which “showld vecur no earlice than the end of February 2023°, the
Tribunal indicated that it will be ruling on such request in its upcoming decision on
Respondent’s Application, since Respondent already requested in its Application the
Tribunal to “Accepr and consider CBI's forthecoming submiscion (., ) af e evidence
of Cardmo ME'S frawd in the inducement {including the aforementioned decisions af
the Iragi Criminal Courts that are conclusive on the isvne af sweh frand); and of the
Loverning lewe that, by its operation, results in the consultancy agreement and the
included mediation/arbitration clanse agreemem being mdl and void ab initio and
rt'puﬂ?'ﬂt::'-rf'. The Tribunal ordered the Parties to refrain from making any further
submission pending the Tribunal’s upcoming decision on Respondent’s Application.
The Tribunal added that any submission made in violation of the Tribunal's order to
refrain from making any further submission pending its upcoming decision will be
declared inadmissible.

On 17 Januwary 2023, the ICC Secretariat acknowledged receipt of Respondent’s
correspondence dated |1 January 2023, The ICC Secretariat noted that Respondent
s pow represented by Cleary Gottlieh Steen and Hamilton LLP. As to the request of
Respondent’s counscl that “all prior correspondence and submissions ax well as all
supporfing documentation in this arbitration be transferred” o them, the 1CC
Secretariat informed Respondents counsel that “Respondent has received all
correspondence  in this  arbitration  on  the  following  email  oddresses
comfrpilsiaiebi g and newhidldingaichi iy, Accordingly, we invige Respondent 'y
counsel o request from thelr client 1o provide them directly with a copy of the
requested  corvespondence and  submissions  together  with  olf .'.'H_I!-'.!;'?q'.l.l"nl'n"ﬂ'::
dercumentation”, 2 COVMERLE (T,
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150,  Om 18 January 2023, the Tribunal issued Procedural Order N4, In the FI‘I.'}EJ.‘-I.iILIn.I.l.
Oirder No4, the Tribunal, after having reminded the above (paras, 140-148). decided

as follows'®:

w? The Tribunal has carefilly considered the sitwation af slake and the Parties’
respeciive positions.

8 Article 27 of the 1CC Rules provides that

* s goom as possible affer the last hearing concerning malters fe e decided in an
arwerd or the filing of the last enithorized subimisyions concerHing such matiers,
whichever is fater, the arbitral tribunal shall: . .

a) declare the proceedings closed with respect fo the maiters io e deciced in the
envred; el o . i

by inform the Secretariat and the parties of the date by which it expecis ta submil it
cdrafi award to the Cowrt for approval pursuent to Article 34.

.fl'_.l'?;'.’r the proceedings are cloved, no further submission or argumen may e made, or
evidence produced, with respect to the matiers jo he decided in the award, unless
reguested or authorized by the arbitral tri baenard. ™

9. And article 11,1 of the Procedural Order N°3 provides that:

“Tire Arbitral Tribunal shall in due course declare the proceedings closed pursuant (o
Article 27 of ICC Rules, "

10 In aecordance with  article 27 of the MCC Rm'e'.f:. the nmw.l'rmrrj
submisvionsarguments made by Respondent in the Application on Ian: allege:
“fremchilent misrepresentation” and irs alleged legal consequences, without hemﬁl
previously authorized by the Tribunal, are herehy declared inadmissible as bﬂug_ﬁle‘
after the closing of the proceedings'®. The evidence produced with Re.spuhr:km:i
.-ipph‘e:fﬂﬁm (1. PDE 2.PDF and 3.PDF) are declared imadmissible as well o e samg

grein,

11, Respondent has ot put forward any change in circumstances - independent of
Respondent s will - which would have occurred after the closing o f the prrm_:nﬂ;aﬁ:f.i r;-:
13 December 2022 and which might jusiify the reopening af such jl‘l‘_ﬂﬂ"ﬂ'dlﬂg.\ ¢ .T i
Tragi fudgements relted upon by Respondent o alle ge “frauchlent nu.w;rm-wmm;fﬂr
are dated 25 August 2021 {1.PDF and 2.PDF). ie rr;,r.‘:r_ q.l'?-E'r the appeiniment o i

Sole Arbitrator on 19 August 2021 {see, the ICC Secrotarial & mu‘mx,rmm.fmcﬁ leate ..ﬁ 0
Angust 2021) in these proceedings arl aronmd 16 moniths before r1.lu-_ Lira.uni,r qj'ﬂ'r F};
proceedings on 13 December 2022, Ax to Respondent s a'enulr fo L.I';rlwan-' i Irrul A
December 2022 (3.PDF), Respondeni has nof provided any justification for why i

* Footnotes n° 19 1o 23 below are an integrated part of
Proceshiral Order M4} g : .
19 Gag The Secrelariar s CGuide fo B0 Arbitration, 2012, m,,;.'jll.-r“u:.; Ewmf;mmbw‘m Pr:'lcr:::m:;rﬁ::ﬂ;
1 vk ik, oficifed silwrission o files dinad evidkemos : : .
ii:‘:rr:f:gﬁmrhwhi r::':u“:m}; Article 27, An arbigral ribunal will prarmaily diseifow o Dgeere vl
rivaminsd ong ” - )
;I' S:::"':‘:: Seorefariat s Ciuide to JOC Arbliration, 2013, para. 000, " Some ey
Il J.rn':;h- axchdisiounal suhmissions. Arbitral tribunals sormaliy avoept zwch re'qm:rl
iy relevam o resolving the dispute god could Rl have been 4 x

thve Procedural Order N4 {Foednotes a’l 1o & of the

Jix reg ] oot horisaitoe
Eﬂr&bﬁak:fradnﬁw SIS i

action was foken of this poind in time while the Iragi judgments relied nporn by
Respandent are dated 13 Avgast 2021, Finally, and ax fo Responden & decivion o retain
external counsel affer the closing of the proceedings fsee Cleary Gottlivh Sican &
flamilton’s correspondence dated 1l January 2022) -which, in any event, does not
Jusiify the reopening of the proceedings since Respondent s exiernal counsel camnof
disregard Respondent'’s previous conduci- Respondent could have retained external
cotnse! since the beginming of the proceedings, if being moted that, on 31 duguse 2021,
Respondent was expressly Inviled to inform the Tribunal, by 8 September 2021,
“whether it wonld be represented by outside connsel in these arbitration proceedings™
ixee, the Tribunal s emel dated 31 August 2022 and the Terms of Reference, para. 331,

[2. Respondent, although i} was notified of the proceedings since their beginning™', i}
was constantly Invited fo paviicipate, (1) was gramied every opportunify fo reply and
teke positions on Claimant 5 submissions throwehout the proceedings, vl was reminded
of the comsegquences of ix non-participation in these proceedings with regard ariicle
B(8) af the ICC Rules, choose nol fo participate o the proceedings until it submirted the
Application filed after the closing of the proceedings and after the draft award way sent
fo the $CC Court for scruting

13 I particular, Respondent i) did not submit ite Answer 1o the Beguest for Arbitration,
it} diel not participaie to the establishment of the Terms of Reference, e Procedural
Order N°3 and the Procedural Timetable, it did mot pariicipate to the CMC, iv) did not
sigm the Terms of Reference, v did wot submit ity Suetement of Defence, vl did not
submit irs Responses to the Tribumalx Onestions and Commernis on Claiman s
Responses, vill died not participate to the pre-Hearing conference, vifi) oid mol submit
its Responsive Submission on Damages ix) did not participaie to the fearing, x) oid not
submit {ix corrections fo the Hearing rranscrips, xi) did mod swbmit {is comments on e
Hearing, xif) diel not submit fix Responsive Submiscion on the impact of the French Stale
Council v deeision xii) did mof submit ifts submission on eosts and xiil) did mog sehmit ity
comments on Claimant 5 submission om costs (for a summary of all the progedural steps,
see the Procedural Timerable N°4. See also Procedural Timerables N®1, N°2 and N°3),

id. Following the lapse of the losi procedural siep (Respondent’s commenis on
Clafmant & submizsion on costs which Respondent did not submir) that was schedwled
en 12 December 2022 fsee, the Procedwral Timeioble N°4 and the Tribvral 5 emoil
dated 8 December 2022}, the Tribunal, after being satisfied thal each party hoad
reasonehde appartunity to present it cove farticfe 2203) of the 10U Rules), declaved the
procedings closed on 13 December 2022 and added that it expected to submis i draft
ewerdd ter the 1CC Cowrt for approval by no later than 20 December 2022 In aceordance
with crticles 27 amd 34 of the ICC Rules.

=4 New, i poriicwlor the Fribaeal & deciates dafed £3 Sepiessber 2020 ore e vallalite of the settfcatlon af the
Request S Arvhiirgiion dowe by the KO Secreioeian ot T4 Jume 2020w Respomdem s ool ackifoe s
gontracts weid iy whick ds ©) the same emeil s address ared by Respomdens to subwils the Applicotion aod il the
servoe ol s addvess pved by the 80O Secreiorion, the Teibinad cvad © loimaant I.Frrm;.ﬂwmf e -_‘.'rrfr'n'jww-p_"c'd.;mgx 1]
oilivw fer m;.lr.[ﬁ' it H.:,':Ir.!.:mpffnf il 4.'.m'rt'.'|';.|-|1r|.'.|'|:'.ln:c, andmiiveiony o decirentaicn i hiv aehivation, b addition,
vy phe Tribrwed & pomadl! derfeed 0 Manch 2022 mﬁerc'h the Trihared covmemnrivated 1o the Pacifes, inder eilicn, ihe
DL delivery receipt r:l__i".lha :WMVJ Tirms of Reference wlich extablizher that Hespondent received on 13
November 2021, fhe WU Secrefavia s correspondence dited |9 November 2021 enclosing the Termenf Bference.

Sew, alvo, poras. 19 fo 48 of the Terms of Reference, AT T
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f3. Ciiven Resposdent x fock of participation during the normal course of these
procecdings despite being constantly invited 1o participale, the Tribimal does nol
understand Respondent 5 statement in the Application acconding fo whick “to the
surprive of Respondent Central Bank of frag (CBI'), OB has received the arbitrator 5
notice dated |3 December 2022 that the Tribumeal expects to send the draft Finel Award
for the CC Court pursint fo Article 34 of the 100 Rules by no laier than 20 December
222 ¢ )" Respondent has not provided any reasen as bo ity lack of participation
during the normal course of these proceedings and why if decided fo make such belaled
suirtissions and allegaiions for the first tiee affer the closing of the proceedings and at
i perdind i time where the dvafi arbitral oword was senf 1o the TOC Court for seriidiny.

16, Moreover, the Tribumal findy that Respondents stotemeni with repard 1o the
“seriowsness of the frawd on the Court and om the Tribunal, and alse on CBI™ ix in
confradiction with Respondent ¥ comduct ax fo nof raising such allegaiion during the
normil cowrse of the proceedings, This iv even more so in light of the fact thar Claimeant
hay never hidden that two of iis employees were arrested and sentenced to prison in
frag™ and produced at the Hearing a report ixsued by “the Human Rights Council
Working Corongpron Arbitrary Detention (Opinton No, 7002021 concerning Robert Pether
and Khalid Radwan [ie Mr Zaghloul] (frag) ™ wherehy the report raised concerns,
imter alic. “with the conduct of the gl and noted “with prave comcern thal even
during the irial hearing, Messes, Pether and Radwan [ie My Zaghfoul ] did not have
clarity aromnd their charges. The charges they had preparved fo defend themselves
againg were dropped during the hearing and reploced with other charges. Along with
the failiee fo provide copies of the decizions immediately 1o the defence or the conslar
or diplonatic authoritics, that demonsirates o trial repleie with grave due process
vielations " (yee, paras. M and 1] of the report). Criven the imporiance that Respondet
ix attaching today in the Application fo the fragi criming proceedings, one would have
mepegted o reaction from Respondent o Claimam s allegations  (including  the
allegaiions made in the Human Rights Council s reporvt) during the normal cowrse of
the proceedings. In particular, ihe Tribunal granted to Respondent, although & did not
pariicipate o the Hearing, the additiona! oppertunity to comment on the Hearing by 29
Seprember 2022, and more particularly on the Human Righis Council® report as
imdicaied by the Tribunal ai the Hearing (see fooinote, n°3). Respondent did not submit
ity comments on the Hearing by 29 September 2022, It alleped "fraudulent
misrepreseniatfon” for the fiest tine on | Junuary 2023 gffer the closing of the
proceedings which occurred on 13 December 2022 and after the drafi award was senf
fo the JCC Court for scruting on 16 December 2022

T See Clubmant's Recquest for Arbiiradion fmara 210 wiereby Claimant atlegred thad " Respondemt mtache falve
uecavarlinng againest the Clalman v swmgters wiich rexidied in their improper g ongoing defertion ™. See, ala,
¢ ettt s Stertevnend of Cladm (paras., 8-1 21 whereby Clalmont alfeged that “CME ix doimg ald it oo f frog and
inderrcntionally via dfplomatic chamiels, to seowre the release My Pether awd Mr Zaghlond, Their arrests Iave been
the sihbect of widespresd critfeivn fn the Tnternationad medie (C-2, svedia reports comcerming wremgfinl deserion
af CME" s represratatives) "
W This repord has been admiited by the Tribunal o the Hearing hold on § September 2022 ax Fxhibit C-47 given
Pt it iw o prablic documient o availale to everyone on fhe intermer amd given thn Respondest will be gramnisd
“rime i conens od the Hearing and b this case respondens will be ebfe fo commenn o this document” (See,
Hearing Transoript, poges of fo 46 and In perticadar, po 46, fes 52081, By emadl duted 8 September 2022,
¢ Faivernt et to ald frvodved fnclading Respordens the Rk 1o gecess dhe report avd remingdeod har the report weas
uchmitted on the record af the Hearing as Exbibli O-47 given ifs availability on the interael. On 9 Seplember 2022,
the Tritne! communicaied o Respordent the Hearing transeript and ismued Procedural Timetable N3 wiich
inefudes *the pocsibiliny for Respondent o subimil (e comments an the Hearing by 29 Suptember
il fry e ol i i corll "'

153,

17, In these circumsiances, granting Respondent s reguest to make submissions of fact
u.r.r.::.l' .’m_s- affer the closing af the proceedings would have the effecs of .s.rurn'n;if e
evidential process anew for o justified reason fgiven that Respondent conld have raised
the alleged “fravdulem misrepresentation” and its alfeged lepal consequences during
rhe_ novmal course of the proceedings) and 10 the detriment of Claimeant s vight to the
efficient and cost-effective resolurion of the case farticle 22¢1) of the 1°C Rules).

LI

18, Based on the forgoing, the Tribunal decides as follaws:

R#Fﬂﬂnnrfl.l-f.r 5 submissions/arguments made in the Respondent’s Application on the
alleged __.Framfm'u_.-r.r misrepresemtation” and ity alleged legal COMSEUENCEs  (re
firn‘n"rgred fmr.‘mr.\'.t_:h.!'v av being filed after the closing of the proceedings without heing
pre d;um{p }:::}Mr:;ed n";}r ;‘he Tribunal in breach of article 27 of the 1OC Rules. The
evidence progucea wilh the Application are declared inadmissible as w ;
< PDF and 3.PDF) on the same ground: S

The reopening of the debate on the alleged “fraudulent misrepresentaiion” and its
alleged legal consequences is  denied given thar  the alleged  “fronudilent

misrepresentation” and its alleged legal consequences could have be i
! en raised by
Respondent during the normal course of these pracecdings; !

Respondent’s request to make submissions of fact and law on the alle wed “fronudulyen
misrepresentation” and ity alleged legal covseguences v denied: '

Respondent's request 1o mmediately hold in abevance any dee ]
oo il i1 wince any decision on the arbitral

The rendering of the arbitral award shall continue its normal course  withou

consideration of the alleged “frawdulen misrepresemtation " and s alleged Jegal
COHINE RIS,

The Fluﬁfc'.t are ordered fo abide by the present Procedural Ovder N™4 and ne Surther
submission will be admitted in these procecdings”,

By email dated 18 January 2023, Respond i ici
. | 1 : pondent submitted unsolicited srguments on
why the proceedings should be reopened 1o file submissions of fact and law on the

E:I.;Eﬂ of fraud and requested the Tribunal to urgently reconsider its Procedural Order

On 19 January 2023, the Tribunal declared Respondent’s email dated 18 Jany
2023 inadmissible (and thus it was stricken out from the record) in accordance uﬁ
para. I8 last bullet point of the Procedural Order N°4 dated 1R January 2023
according 1o which “The Parties are ordered 1o abide by the Present FH.IW:FHH!—F'
Ulrcler N°4 and no further submission will be admitted in these proceedings”,

E.In the same Idulr:, Respondent wrote an email 1o the Sole Arbiteator as follows;
Rc'a.;{mmﬁ:m i i receipd of the Sole Arbitrator's email of tinday's date, once again
denving Respordent the right 1o be heard and even cH e mping i -i'ﬂ_'.l'ﬁ'_ﬁm Tthe
i :

A 33
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record’ Respondent s request for c'nm.l'u.‘:'rnﬁ:rrru_;"J:mm.:]- 18, LI"D.'.'.?. Re.-:.mmn_r.‘r::r I
disturhed by, and strongly objects to, the Sole Arbitrator s t'l:'.H':Id!H'..'f if I e
pmcwding.é tor the deiriment of the inlegrity :?jl"mf._ce arbitral proceedings, where
Respondent is prepared to adduce evidence of fremd”.

19 January 2023, Respondent wrote to the 1CC Secretariat, ohjecting luultte
%?:;hunnl‘s decision not to rE:pcn the arbitral proceedings. Hcﬁpund_tm requested ;hr
1CC Cowrt fo demy approval of the Diraft Awerd, u_m'r:.'.-:. aned un.r[F Re.:;xm:ﬁ;mll m":.
been gramted the right o be heard om the evidentiary hmu.-.'._,r'frr.h amd lega
conseguences, of fratd in velation fo the consultancy dgreement al ISsue .

On 20 January 2023, Claimant wrote 0 the 1CC S:tzelarin!.. offering “sincere
apelogies for ‘writing to the ICC Court without feave {'I.mmam. ad::lm:l :;Tl it
whowever feels compelled 1o respond (o the spurious allegations me f- in
Respondent s Letter. The Claiman considers it oufrageois .rhut_ COHSE ,j{w
Respandent has written to the JCC Court in hlatant vielation of the Tribunal it
and repeated directions that fhe parties showld o ke _furfﬁer .-mhm_:.um.rf:.; f
Claimant further added that “ax directed by the Tribunal, we await receipt of the
Final Arbitral Award, so that this matier ean be drawn fo an end”,

On the same date, the Secretary General of the 1CC Court thanked the Pm:l‘:crs I"Ilr;
setting out their respective positions, of which he took note. He added m?t W ”J -'E.I';i o
purties may write to the Seeretariat af any dime. al this functure [imust also m L.-:mrr
the proceedings were closed on 13 December 2022 anid therefore o Jll';u A
submission or argtment may be made with respect 1o {.ire mariers o M. ﬂ'ﬂ;::-‘::-: frn &
awenrd unless requested or authorized by the sole arbitrator, per Arifcle &7

On 23 January 2023, Claimant wrole again to the 1CC Secretariat inditatir}g: that 1':.
“gxpresses ity considerable surprise that the Respondent H-.r_m.l'u' seek r:; re;-;e 1 Iﬂ‘."‘
allesed frawd before the 100 Cowrt in c'r'rq:'um.'.'mm:e.i w_ln_:ﬁ‘. its supposed evidence i
tainted by serions allegations published by the UN irself”.

On the same day. the Secretary General of the 1CC Court acknowledged n:n:ci_pt af
Claimant’s correspondence and wrote that ™f can anly reiterate what was mentioned

in entr message of 20 Jamwary™

On 24 January 2023, Respondent submitted an unsolicited correspondence whereby
it requested again the Tribunal to reopen the proceedings.

(In 25 January 2023, the Tribunal acknowledged receipt of Respondent 5! I:.’:I;}l:-c ;:Eﬂ
correspondence and reiterated to the Parties the content of the Pttqmdunlr 3 £
and, in particular, its para. 18 lust bullet point a:cmdlmg to which the urue_.w.l

ardered o abide by the presert Procedural Order N5 ard no further submission

will be admitted in these proceedings™,

On 26 January 2023, Claimant submitted an unwlici*_md l:ﬂ:l'l"l:.‘ilf"ﬂl'ld:ﬁnl: wh:;eh:;l_ ;{t-
noted that “Respondent cantinues to seek the renpening of the Prm:;u i E'Ir '
very clear directions to the contrary”. I added thatnﬂﬂqﬂmﬂf it ”.: Sﬂ;f J'I;:'
jir ;-.;--npeu the Proceedings ix rothing more ther a ﬂlmrli'F“"””"‘ FHETHHT ?:E: ol
Proceedings and should be dismizsed by the 1CC. Accordingly, 1
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respectfully submirs thar given the Respondent s spurionus allegations, the 1CC Court
shold move swifily o bring this marter fo a close, and issue the Award"™.

On the same date, the Tribunal acknowledged receipt of Claimant’™s unsolicited
comrespondence and reiterated to the Parties the content of the Procedursl Order N4
and, in particular, its para. 18 last bullet point sccording to which the “Parties are
ardered o abide by the present Procedwral Order N4 and no further submission
will be admitted in these proceedings™.

On the same date. the 1CC Secretariat informed the Parties that it received. on 23
January 2023, an updated version of the drafi award submitted by the Tribunal.

On 26 Junuary 2023, Respondent submitted an unselicited correspondence whereby
it, onee again, requested the Tribunal to reopen the proceedings “so that a balanced
presentation of the evidence can be made” in light of “Claimant s efforts o diseredit
the fromud,

On 27 January 2023, Respondent’s counsel wrote to the [CC Secretarial 1o request
again the “full record of these proceedings, including but not iimited to, the terms of
reference, all procedural orders or decisions by the Sole Arbitrator, the Sole
Avhitrator s stiatement of acceptance, availability, impartiality and independence,

arnid ey sehsegueent disclosure mode”, Respondent’s counsel added that “ Respondent

is a State entity and its staff ix not familiar with the 1CC arhitration pracess or the

impartance of preservation of all documentation relaied thereto®.

COn 30 January 2023, the Tribunal acknowledged receipt of Respondent’s unsolicited
correspondence dated 26 January 2023 and reiterated to the Parties the content of the
Procedural Order N°4 and, in particular, its para. 18 last bullet point according to
which the “Parries are ordered to abide by the present Procedural Ovder N°4 and
o further submiscion will be admiired in these proceedings”.

On | February 2023, the 1CC Secretariat acknowledged receipt of Respondent’s
comespondence dated 27 January 2023 and wrote that “as mentioned in our
correspondence  dated 17 Jamuary 2023, Respondemt  has  received  all
correspondence  and  submisstons  dn thiy  arbiradion on the following  email
adddfresses: contracisiebl s and newbuildingiaeblig. However, in order fo assisf
Respondent, we hereby imclude a link to download courtesy copies of (i) the Reguest

Sor Arbitration and the documents annexed thereto; (i} the sole arbitrator's

Starement of Acceptance, Avaifability, fndependence and Impartialiny, (i) the Terms
of Reference: (iv) the procedural orders; and (v) all correspondence semt fo the
parties by phe Secretarial fo deote, We are unfortinatedy mof in g position o provide
a copy of the full file. as the Secretariar does not retain a compiled copy thereof,
including any decisions by the sofe arbirator other than the procedural ovders, the
submissions and supporting materials, as well as any other correspondence
exchanged throughout the proceedings”.

On 17 February 2023, the 1CC Secretarial informed the Parties and the Tribunal that
the 1CC Court approved the draft award on the same date and confirmed that all of
the Parties’ comments in this regard were communicated wo the 1CC Count. The 1CC
Secretariat added that it will notify the award 10 the Parties onee it his been finafized
and signed by the Tribunal, o !
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H. The Parties® submissions
169,  Claimant’s submissions were the following:

. Claimant’s Request for Arbitration dated 2 June 2021 (the *RIA™), filed together
with Exhibits C-1 1o C-T;

Claimant’s Statement of Claim dated 6 January 2022 {the “Statement of Claim™
ar *SoC™"). filed together with Exhibits C-1 to 8] b

_ (laimant’s Answers to the Tribunal's Questions dated 31 May EI]ETI filed m:lher
with Exhibits C-32 to C45 and CL-1 to CL-104) {the “Claimant’s Answers or
..Lcml'l',_

- Claimant’s Submission on Damages dated 17 August 2022 filed together with an
excel spreadsheet (C-46) and the documents which suppfrt the expenses of the
excel document (the “Submission on Quantum” or “So07).

Claimant’s Submission on the impact af the CE Dﬁcisim‘ dated 4 hir_wemhrr l:_ﬂiz
together with Exhibits CL-104 to CL-124 (the “Submission on the impact ol the
CF Decigion” or “CsCEDNT),

Claimant’s submission on costs dated 8 December 2022 with ils supporiing
documents.

did not fle any submission during the normal course of these

e Efﬁ::s{lc until 1h¢tlﬁ£iig of the proceedings which oceurred on l;i [}f:ccmb“?;
2022y°, On the Ist of January 2023, R{:'.-;pﬂndvl:nlq ﬁlIE-li the hppl}mnlmn (o

“Respondent’s Application™ or the “Application™) in which, without E
authorization from the Tribunal, it made suhmisﬁ!uns-’argumntﬁ “"':L muu;u l

documentary evidence (1.PDF, 2 PDF and 1.PDF) on the alleged “fraudulent

[ its Sol, Clairant produced Exhibits C-1 1o C-31. Exhibas C-1, C-4, C-5 and C-7 Euhidl. were mﬂl:zdd:ﬁ

REA tocame respeetively -1, C-23, C-27 and C-28 in the SoC’ whereas C-2, C-3 and C-6 which were afiaches 1o

the REA were nod re-produced with the SeC, Therefore, there are r-m;ul’mg;:iﬂuhﬁ bearin u[::::n:rﬂ:ﬂc-

; i ed 10 Sl "), two diflerent 15 bearing .

-2 {ihe one attached @ the RIA and the one atisch _ Exhil o himrwi g
i : different Exhibits bearing the same

1 (the one anached 1w the REA and the one attached to SoC], two di R 0.5

i 5o, two different Exhibits bearing the ¢
{the one attached the REA and tlse ome mitached o i h i o gl
mnched to SoC), two different Exhibits bearing
{the one pttached to the REA and the one a o N ks Lo s e b =
dwdn:nhzltmnnd:lr:un:nlnmh:dm&nf'pmﬂtmm erent Ex Bt =l

I:'Izlfhnen:: r:mchr:d 10 the REA and the one attached 1o SoC). 1T a reference 15 minde fo Ea:::; Ii 2 L;f;nrum
present Award, this should be anderstood as a reference to the Exhibits produced with the S0l unless

expressly indicates thal the reference is made to Exhibits C-2 t0 C-7 _ul"ll:l_t RFA. o T

- denit b did not submit its Answer 1o the Reguest fos Arhitration, ii) did not participate 10 i 4

-crfT:;:p"[j:ms of Reference, the Procedural Order N°3 and the Proscedursl I'imﬂa:;a;::: did Iﬁtﬁlﬂp:;:r:;tlhs
i i T 1 thinit its Stadement nie, wipdid n

CMC, iv) did not sign the Terms of Referere, v) did ot sl : D, ) e

T Yy i - i on Claimant's Responses, yipdwd nol p poie
Respomses 10 the Tribunal®s Questwons and Comments anit’ B et o i
i rence, viil) di it is Responsive Submissaon on ges 1
Hearing confe . wiil} did not submit s _ _ n o s o P
i i i Hearing transcript, i) did not submit its co 5. the He:
s DR it :h: i [ the French State Council™s decision xil) el med
Sy did mot submit its Responsive Submission on the '.'".pm of the French St : de
::;1'?'“ i:f miﬁmis'gi.:m on costs and xiil) did not submit its commens on [ taimpmt's su'hmm:.m:LEl;n:j:l[ I";r“:
summary of all the procedural steps, see the Procedural Timetable N”4. Sce also meium‘!._'[irn sl ety

and N3, G G

—

representation™ and its alleged “legal consequences”™. These submissions/arguments
as well as the evidence produced were declared inadmissible as per the Procedural

Order N°4 {see, paras. 140-149 above). The content of the Tribunal’s Questions dated
11 April 2022

I71. Following the non-submission by Respondent of its Statement of Defense, the

Tribunal asked the Parties, on 11 April 2022 as per the Procedural Timetable, the
following guestions:

.1 T wihar extent Claimant’s interpreiation of clane 820 of the Gemered Canditioms of the
Congulfoney Agreemend gecording fo which the Partles may elest med 10 gominate o mediarar
Fhareprh FIDIC prior to cometencing arbitration com be reconglled with glouse 827 of the General
§Corelfifnn J.!,F'J'hr { 'r#;.ru.!'rm'r.r.p Agreenen? The Penerios e r.rpw.'l'n:-'.'..l' I p.r'u';'fr..l'ﬂj.i.df .rl;“HLI'! P
i suppowd of their respective posifivns and o provide Teged anthorilies fcave Taw, arbitral awards,
sehalar opimions, eic.., ) concerming the mnterprefation of clouse 8. 2.1 famd niteehly the consegnences
af the awe of the word “mav” i dhis clouse) of the General Cowditions of the FIDNC
Client'Consuliant Model Services Agreemrent (4t Edition 2006) upan wiich the Consulfaney
Agreement ix based (see, p.I point 1 of the Congultaney Agreemeni}

1.2 Hovw doy your explain the difference between e wording of clonse & 2.7 of the Generol Ceovidinionis
if the Consaltency Agreement arcd the wording of clanse & 27 af the Conerod Corcdisiens af FIEHC
ClientiConguliamt Model  Services  Apreemient @2ih Edition 2006)7 Whal, IF oy, are the
crmseguences of nch difference” The Parlies ore expected o provide o full lepal reasoning in
supnart aof Thelr respective posifions,

I3 Wiai is e applicable Tow o e issue of the mediation ax peior step io arbifrarifon? Is i the daw of
P vear of arbitration TFrench lawll or the T apglicatde o the Consilioncy Agreemend (o faw) ?
The Partiey are expecied o provide o fll legal reavoming and legal oetforities foase fow, arbiral
enweards, sohofar apimions, et in sappert of their respective positions.

1.4 Dlndder French lie, i the wiolation of T regidviment fo mediate peior o arbitration considered o
grivex o of farisaicrion o o guesiion of aamizsibiling? The Parsies ore expected o provide French
fegad aethowities fooase low, scholar opinions, efc.. ) in suppart of their respeciive positions. Iy the
preasdtioa wmder Tragi law fhe same?

L3 Lingder French faw, does the Jiline of the mediation progess (e the ahsence of any reasonable
prospeet of snccess of the mediation) Jastilv the commencement of the arbitralion withow hoving
exhausted the prior mediarion siage? The Parties are expected fo provide o fid] legal reasoning and

French legal authorilies {eave law, scfolar opinions. ele..) in suppart of Heir respeciive pogilions.
Iv the postilon wider Iragl law the soame?

befiaon e

21 How do clauses 1.8 fron-electronic formsl and £3.1 fvariation by written aereeweent! of the
Consultaney Apreement have Inderplay with the obdigation, wader fragi Low, thal confracis are
performed o pood faith feriicle T30 of the dragi Civil gl ), .I‘:'-r.lfl..lﬁ.lll_l.' i clrcimeshmrees wirere the
l'_'rrﬂi'su.f.l'qm'lq' ,-I'grﬂ:mr.r;.l‘ Irrre.lﬁdc'.'..l' __||-rh" Irrvedlces fo he defivered In hewad ey federisg 321 i.lll" e
Comsultancy Agreenrent) and Respondent allegedly pold some fnvoloes received i soff copme only
withowt raizing ar objection (See pora. 3Y of Cledmant's Siedement of Claim)? The Parfies are expeciod
fir provide a fill legal reasoning and legal qathoritics in support of their respective posifions.
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Questions related to demobilization.

I 0 Ulnder fragi Lew and the comvaciival provisions, docs Respondent's alleged foilure 1o pay
Clalmant s vedces jusiify Claimant's demobilization free, paras 75-77 and pora. 81 of Ulaimard 's
Statemerit of Claim) ov does it ondy permit Claimant (subject fo varions condifions) fo suspend the
performance of its abfigations? The Parties are expected fo provide a fall legal reasoning and legol
antharities in support of their respective positions,

3.2 Way the Congulrancy Agreement terminated? Specifically, s Clatmant s demobilizetion fantamount
foo o fermination of the Conssliancy Agreeseens by Clafrant ™ In the affirmative, & such fermniwarion
fonfud sader Tragd Lonw fmotably wnder articles 177 and 178 af the fragi Civil Cadel and the cantractua!
provistons (notably wder clause 4.6.3 of the Consultancy Agreement)? The Parties are expected to
pravide a il lepal reasoning and legal awhorivies in support of their respective positions.

A0 Ulweder frogd, (s i possibfe fo clofm the profies il would hove been penerated by the comirac? e
thre feass of prafin) v caxe the contract was ol previensly erminated? The Parties are expected o
proviche o feldd fepod reasoning and Tessal aunhorities T suppowt of their respective positions.

4.2 Under fragi fow, ix the recoverable foss of profis equal o the imcome fhal wordd hove been generaied
fiad ife contrag! been performed mormally or is the recoverable loss of profic equol o the fncome
weorld hove been generated minus the coste/expenses et woudd rave Been inewrred o generate such
icoime? The Partles are expecid o provide o fdl egald reasening and Tegeld cnathorifies in support of
i respeeiive positions

4.3 Assuming that the contract confinned fo be performed mnormally, would Claimant have incureed
cosis’expenies in order fo carn the remainingoutstanding value of the Consadtarey Agresment (USD
ST 5T gs aflvped by Clagimani}? In the affirmative, what woildd be the wmount of swch
costs'expenses? Should sech costs be dedweted from the alleged USD 5 100 572 remaining odstarding
value of the Comsuliancy Agreement? The Parties are expected fo substaniiate their figures.

4.4 Towhat extent cowld Claimant seck fepal costs incurved before local couris (Hhe glleged USD 14,406
frrcurred By Clairman? when dealing with the attachment apedication i the Dubad Cortst in the contexd
if the present arbitration? The Parties are expected o provide o il fegal reasoving ond fegoal
aitheriiies in support of their respective positions,

Questiony reluted to the performance bond:

5.0 W is the bewediciary of the letter of guaramiee isied by the Trode Bark of feag?

5.2 Wha iy the bemeficiary of the cowver guarmree ivswed by Emirates NBD Bonk fn Dubai® 05 i
Respowrdery o the Trade Bank of Ireg?

3.3 In addressing questions 3.1 and 5.2 above, Clasmeanr iv fmiied 1o produce a copy of the letfer of
prarantee issued by the Trade Bank of Frag and o copy of B cowter guarartes s by the Smirates
NBID Bamk in Dubai. Claimant is also imdted o clarifwspecify whether in iix request fo direst
Regpoclony tie Fetrs e “PB" to Clafment, the word “PB™ precisely means the lefier of puarantes
ixsned by the Trade Bamk of frag or the cownter guarantes Dswed by the Emirates NED Bank in Dbhai?
Finally, Claing is fmvited o reproduce the dociiment femail from Emivates NBD Bank in Dubai fo
Claimant) attoched to its email dated 21 September 2021 frubmitied i the context of Claimant's
Emergency Application for Interim Reliefl in a way that allows the Tribual fo see the documient 's dale,

.4 I the word “PB™ means the courter gugrantee ivued by the Emirates NBD Bank in Dubal and
axsuming dhat tie beneficiany of such counter guarantee i the Trade Bank of I

K

Freit’ ReSpromadent];.

!wﬂ :::..fm possible for the ﬂ‘r‘!:m!-..ﬁ fe) areler Respondent io refurn o Claimant the courfer Ericraey
ixx v the Emirctes NBD Bank in Dubai® The Partier are expected fo provide a full fegal reasoning,

G 4. ) I-l.l';a.r is the _t.q-:,m’-'.r.-q.‘u'r taw poverning Claimant s request to divect Rispondend o return the “PR"
ter Claaimcant, fs it the Tew applicable o the fetter of guarantee ivved by Hre Trade Bawk of Teag? Is it th
feaw applicable to the counter guarantee fvsued by the Emircies NBD Bk in Dubai® | .-'rl the Je :-
rrp,m"r_r.'.ah.l':- L the wnderlying contract ie ithe Conniliancy Agreement? The Parties .|..|'.;‘|:.' .;-; i rr_.fr
provide a full legal reasoning and legal authorities in support of their respecrive poxitions S

548 .Dr:f'.su e u,r.q;.fa'.:-lmbf e i:r.rur' ablow the Tribrmal e divect the beneficiary af a first demand guarantee o
Feturr it ? In the .rﬁrrm:.m ve, under wihich comditions and to whom? The Pariies are exprected fo provide
& full legal reavoning and legal authorities in support af their respective positions, 4

T 4
57 To what extent clawses 6.4 1 and § L.} of the Consultancy Apreement giveted by Claimen fn fix

Staiernert of Cloim af paras. 93 and 94 are relevant or irvelevant to Claimant s claim in relation fo the

petformance bond? The Parties are o . wfl f 7
sttt il ¢ expected Jo provide a fill lvgal Fedscning in support of fheir

38 The Tritumal s understanding s that the coun '

a4 X : . ter guaraitee issued by the Emivates NBD Bark i
Cﬂ;:fw Wity flfrc' sulject matter of an attcichment order isswed by the Dubai Conrts (0-23), Accarding o
_M}?rm:r. ::r u.r.rzu.irmﬁr: el remiin in place until such time av CRE [Respowdent] eucoessfully
crndtlenges fe order” (Claimant 's Statewen of Claim, para. 92). Whay is the havic of such assertion !

In case the challenge of the aitachmen Dby arde
F arder was nol successiul o
Emirares NBD Bank to release the caunter Burntee e e o

3.9 What ix the current status of the letier of gaerantee iswed by the Trode Bank ol dreng 7

V. E PARTIES' PRAY IEF
A, Claimant
172, Inthe Terms of Reference, Claimant submitted the (i ollowing praver for relief:
“The Claimant secks the following relief

al A declaration thar the Respondent is in breach of its obligations wnder the
Agreement,

bl An Chrder directing the Respondent o pay to the Claimant the following:
i ISD 6728678 for euistanding fnvoices;
T LISD 1LAT0.000 in respect of the Performance Bond-
L. USD 4,309,424 for the remaining value of the Projeci: and

i LIS 6,175,608 for the remaining value associated with the extension
of the Agreemem. ™

* This claim with respect to the remaining value associated with the ion of reem

i bt ; extension af ih 5
not included mf !_mmnnl_ i Staternent of Claim and Claimant's suh-uqu:nr:ub:jsgiﬁfﬁrﬁﬁiﬁgﬁ%‘;ﬂ
confirmed that “Sir, ves, we are st s thar ¢iaim arymrore” (Hearing Trumserips, p 139, limes '-'-Hr. "

\ '

%

W
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¢ Further or alternatively, damages in an amount to he assesse .

dl  Pre-award aned post awinrd fnferest.

¢l s,

fi Such other relief as the Arbitral Tritrmal deems fust and appropriate under fhe

Circ e iiReey.

gl The Claimant reserves the rlaht to amend and'or supplement, elaborate ypon,
andior vary any of the claims made herein, and'or heads of relief set ol n.'h_m-e.
and o provide additional evidence for their claims during the course af this
arbitration™

In its St Claimant submitted the following prayers for reliel:

“]12 CME [Claimant] respeciively reguests the following relief:

174,

175,

al A declaraiion thai CBI is in Beeach af ity obligaitons wrder the Consulianey
Agreement.

Bl An arder directing CBI to pay lo CME the following:
i IS0 5 847 530 for outstanding inveices;

i, LSD 5,190,572 for damages and lost profit with respect lo the
remaining value of the Consultancy Agreement.

el An order directing CBI o refurn the PR o CME as well as pevment of the Iu,t:u{
costy assoclated with dealing with the attachment application in the Dubai
Comrts in the amtount of USE 14,506,

dl  Further ar aliernatively, clameges 10 ar amount o e axsessed.
¢l Pre-award amd post award fnierest.
i Costs (including the cosis of the arbifration, including legal cosis).

g} Such ather relief as the Arhitral Tribumal considers fust and appropriaie.”

In its Submission on Quantum. Claimant indicated at pare. 1.3 that it “seeks to amend

whe amount of its claim as stated in paragraph H'E{b_,l fii) of the SOC. ;I'Tw .r.rﬂmuf.fgd
claims amount to USD 5,190,572 and, in the alfernative, LISD 4,342924.135.

In its Qpening Presentation (shide 71 Claimant submitted the following prayers for
reliek:

“Relief sought by the Claimant

i) A declavation that fhe Respondent ix in breach.
b An Orvder directing the Respondent to pay to the Claimeant the following:
I LISEY 3 847 330 for omistanding imeoices;

o LIS 5 190,572 for the onistandimg value of the Consultaney Agreement
under Arifcle 150 of the lragi Civil Cade, or

i, In the alternative to (b, USDN 342 92415 for damages and lost
rofit under Articles 168-169 of the fragi Civil Code.,

o) A declavonion that CBEUy demand under the bank guaraniee (the performance
bond) was wrangful,

dl An order directing CBI o vetwrn to CME the original performonce boned as well
as peyviment of the legal costs associated with dealing with the atracliment
applicartion in the Dubai Courts in the amount of USEY 14,506,

gl In the alternative o (dy, Claimant requests the Tribmmal o oward OB o
compensate CME the ioral value of the performance bond in the amount of
LIS | oan, D060 01,

N Pre-award and post award interest af the rate of 3% starting from 2 June 2021
ot the totcd amowei that the Tribual moy determine ix e o CME,

g Cosis (including the cosis of arbitration and Claimant s legal cosis),

fil  Swch other relief as the Tribunal considers just and appropriare.

B. Respondent

176,

Respondent did not file any submission during the normal course of these
proceedings (i.e. until the closing of the proceedings which occurred on 13 Decembser
2022)°7. On the 1% of January 2023, Respondent filed the Application, in which,
without heing previously suthorized by the Tribunal, it made submissions/arguments
and produced documentary evidence (1.FDF, 2.PDF and 3.PDF) on the alleged
“framctulent  represeniation”  and  is  alleged  “fegal  conseguences”,  These

I Respondent 1) did ot submit its Answer o the Reguest for Acbiiration, i) did not pamscipate 1o the establishment
of the Terms of Reference, the Procedural Order W% and ihe Precedurnl Timetable, i) did not panicipaic o the
CMC, v dbidd mot g3gn the Tenmd of Reference, v) did not submit ie Statement of Defence, i) did notl subenit s
Responses to the Tribunal's Questions and Comments on Clabmant's Besponses, vii) did nol participale to the pre-
Hearing conference, villh did not submil s Responslve Submission on Damages ix) did not panscipate o
Hearing, x b dicl nol subinit ils comections e the Hearing transcript, x1) did not submi is comments on the Heasing,
xii} ddid not submit its Responsive Submission on the impact of the French State Council's decision xii} did not
submi s submission on costs and st dig nod submid i commenis on Claimant’s submisgson on cosis [ for a
summary of pll the procedumal sleps, see the Procedural Timctnble M. See also I'HTu.ndurﬁi TimipthiEr N, [‘15_"3
nnd X"3}, o e

Aok -
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submissions/arguments as well as the evidence produced were declared inadmissible
s per the Procedural Order N°4 (see. paras, 140-150 above).

VI FROCEDURAL MATTERS

A, The arbitration clavse

177,

| T8,

|75,

This arbitration has been brought pursuant to the arbitration clause contained at
clause 8.3.2 of the Consultancy Agreement (Exhibit C-1) signed by the Parties and
Meinhardt Singapore Pre Limited.

There are two executed versions of the Consultancy Agreement: an English version
(Exhibit C-1) and an Arabic version {attached to the RfA as Exhibit C-2 together with

an English translation ).

Clause 1.4.2 of the Consultancy Agreement (Exhibit C-1) provides: “[..] thix
Agreement has been prepaved and agreed in the English longuwage and is heing
translated te be executed in parallel in the Avabic language and the English
tunguaye. For the avoidarce of doubt in the eventl of the translation of this Agreement
o ey part thereof or amy such documents prepored presiant (o this Agreement into
Arabic or any other languape it shall comtinue to be constrived and interprefed
gccording io ihe English lamguage version which shall prevail in the event of any

conflice”

Clause & of the General Conditions of the executed English version of the
Consultancy Agreement ( Exhibit C-1) provides:

N Disprates ond Arhitration

N1 Amicable Dispade Resolution

B AL I any dispaite avises ot of or in conmection with this Agreement, representatives
of the Parties with authority te seitle the dispute will, within 14 davs of a written request

[fram ane Pariy to the other, meei in a good faith effort to resolve the dispute. If the

disprite is min resodved af that meeting, the Parties will attesyn 1o seltle it by mediation
in accordance with Clanse 8.2

8.2 Meditation

K21 Unless otherwise agreed between the Parties or stated in the Particular
Conditions, ihe Pavties shall aitempi to agree upon a neufral mediator from a panel [ist
ficld by the independeni meditaiton center rnamed tn the Particular Conditions, Should
the Parties be unable to agree within 14 days of a notice from one Party to the other
requesting meditation then either Party may reques! that a mediator be appointed by
the President of FIDIC, The appainimeri by the President sholl be hinding on the
Parties unfess they agree to another named mediator af any lime.,

8 2.2 When the mediator has been appeinied on his terms and conditions of engagement
either Party can imitiate the mediation by giving the other Party a notice in wriling
requesting a start o the meditarion. The meditavion will start not later than 21 days
afier the date af the molice. o AWM ERCE T,
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¥ 24 All negotiarions or divcussions carried out in the meditation shall be conducted in
confidence and are not o be reforred o in any concurrent or subsequent proceedingy

umlexs they conclude with a written tegally binding agreement. If the Parties accen r.iul-
mg:fmfur'x recommendaiions. or otherwise reach agreement on the resedution of the
dispute, such agreement shall be recorded in writin 2 and, once signed by the designated
represemtarives. shall be binding on the Parties.

és:é‘..i If mo agreement is reached, either Party may imvite the mediator o provide fo both
"f arfies :m.r.;h.l' ndding opinion in weiting on the dispute. Such apinion shall not be wsed
i evidence i any concurrent or subseqgent procecdings, without the prior written
comsent of both Porties.

. E'..r.’lr The Jl‘um'cs will bear their vwr costs of preparing and suhmi fiing evidence o the

mediator. The costs af the meditation and of the mediator’s services shall he barne

Etium'a_‘r berween the Parties unless otherwise agreed and recorded in accordance wight
lause 8.2.3

1'5'.2._? _a"-"u Party may commence an arbitration of any dispute relating to this Agreement
il i has attempted to seitle the dispute with the oter Party by meditation amd efther
.".ﬁfq.* meditation has terminated or the other Party may commence arbitration if the
disprate has mot been settled within 90 days of the giving of the notice wnder Clawse 822

8.3 Arbitration

8. 3.1 If the meditation fails then the Parties will e feintly fo make g written record
of thase matiers (if amy) relating io the dispate which have been agreed to by them, for
submisston in any later arbitration, The mediaior's role wifl cease, af the a’ir:e.ﬂ, u:,r:-rm
the commencement of anmy arbitration. The mediator will not be availahle 1o apyear s
a witness in the arbitration, not to provide any additional evidence obtained dirin 7 the
medifation,

#..Ii..’ L.Fn!r.-.;f .ﬂr:r.rc..:.f' otherwise in the Particular Conditions, any arbitvation arising o
of or in connection with this Agreement shall be wndertaken under the Rules af
Arbitrarion of the International Chamber of Commerce by one or more arbitrarors
appainied in accordance with the said Rules.”

Clayse 8.2.3 of the Particular Conditions of the executed English version of the
Eﬁh'.llm“w Agreement (Exhibit C-1) indicates “CEDR Mediation Procedure” as

Mediator Procedures™ and clause 832 of the same indicates “Internatiomal
Chamber of Commerce” as " Rules of Arbitration,™

Clause & o G Conditi of the executed Arabic version of the
Cuu!uhapty Agreement as translated to English (attached to the RfA as Exhibit
C-2) provides;

“N-Dispres & Arbitration

o-1 Amicable Resolution of Disputes

8-1-1 If any disputes arises from or in conmection t this A greement, the representalives

of parties sheil setile the dispute within 14 didys as per a writien reguest-presenied o
the other parny, and meeling o unify efforis to show ;:rmnf*ﬁiﬁh in f.h}_'.;c_ﬂ.rp:.ru-":‘s
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resoltirton. However, in cave that no sodution (s reached 1o seitle the dispade in the
meeting, the parties shall Iry fo resolve the same Hvough mediation as per claise 8-2.

N-2 Mediert o

W-2-f Unfess it iy ggreed otherwise hehween the parties or mentioned in the special
conaditions, the partiex shall try o agree on a newiral mediator from the lists sef by the
Independemt Mediator Cemter, where their names are mentioned in such special
conditions, Moreover, the parties shall be capable of agreement within {4 davs in which
i nofice shall be served by ome party fo another, requesiing the appoiriment of a
mediator, where either party may request fo appoimt o mediaror by the president of the
International Federation of Consulting Engineers (FIDNC). Such appointment shall be
birding to the parties wnless they agree on mame of anotfer mediator of any (ime.

8-2-2 When the mediaior (s appointed te his conditions and provisions of the Agreement
by granting o wrilten notice (o the other party, seeking stort of mediation, provided that
it musi nof exceed 21 days from date of such notice,

8-2-d Al dizcussions or negotiations conducted during the mediation shall be wmder
confideniialing, trust and mot referving fo fhe same in amy concurrent or sihrequent
procedures unless that ix within a legal written agreentent. If the parties agree on the
recommendations of the mediator or otherwise, or an agreement reached to resolve the
dispute, such agreement shall be noted in writing, and muxt he mandaiory once i is
signed by the representatives af the parties.

¥.2-5 If no agreement s reached, both partics may invite the mediator to provide them
with a non-binding opinien in writing about the dispute, and may not be used as
evidence in any concurveni or subsequent procedures without obtatning a prior weitten
consent from both poriies.

8.2-T The partiex shall bear their own costs incurred by preparation and submizsion of
evidence to the mediator. Moreover. the parties shall also bear the mediaior s casis i
service fee equally unless otherwise is agreed, aceording to clause 8-2-3.

8-2-8 Neither party may siart arbifraiion in any dispute connecied to such Agreemen
wrifl the aitempt is mode (o seitle the dispuie with the other party through the mediator,
Cmce mediation is ended. the First Parly may start arbitration if the dispute seitlement
ix mol made within 90 dayvs from submission of nolice date, according fo clase 8-2-2,

§-3 Arhitration

#-3-1 If mediation fails, the pariies logether shall be bound lo attempt register such
micitiers in writing, if amy, whick are refated to dispute and have been agreed upon by
them to he presented in any subsequent arbitration, where the mediator 's role sholl stop
ta the latest once any arbitration is initigted. Moreover, the mediator shall nol be
available for appearing as a witmess on arbitraiton, and not fo present any additional
evidence during arbitration.

&-3-2 The pariies shall agree that any dispuie or disagreement must be finally resolved
throvgh arbitrarion under the provisions of arbitration of the International Chamber of
Commerce (ICC), and that the veme of arhitration shall be at {he Tntérarionel € ourt

£ =
" i b .
. ! i il I8 T =
] ".. w Lok i
5 5 J
iy
e a
u]
b 1
HALIST

of Arbitration locaied in Faris — France, and shall be in English, according to the
appitcable faw of the Republic of Irag.

&-3-3 Nomwithstanding contents of the arbitravion procedures. neither JuIFEY Ay slart
legal procedures, secking to find an obligatory and malffving or wearning sol urion, which
shall be mecessary fo determine or protect the righty of fulfilment of the obligations sef
it inn this Docunent, awalring settlement of r.ff.fpure'ci.r :.fni.!-'ﬁ]l.,’l"f-t'ﬂlrﬂﬂ. in aecordance
with the arbitration procedures.”

183, s §.2 "the Parti onditions of the executed Arabic version of the
Cﬂnl,ll:nluy Agreement as translated to English (atnached o the REA s Exhibit
C-2} indicates “Cenire for Effective Dispne Resolution (CEDRIT as “Mediator
Procedures™ and clause 8.3.2 of the same indicates “Imternational Chamber of
Commerce (1CC1 as “Rules af Arbitration.”

B. The applicable substantive law

184,  The English executed version of the Consultancy Agreement (Exhibit C-1) provides
at cluuse 1.4 of the Particular Conditions that the “Governing Law”™ (ie the law
which is to govem the Consultancy Agreement as per clause 1.4 of the General
Conditions) “means legisiation, resulations and instructions af the Tragi and orders
tasved by any awhorized in the Republic of lrag legal authorin.™

185,  The Arabic executed version of the Consultancy Agreement as translated to English
l:att.ur_hf.‘d to the EFA as Exhibit C-2) provides at clause 1.4 of the Particular
Conditions that “this Agreement shall be subject to and interpreted s per the Law of
the Republic of lrag.”

[86,  Accordingly, the governing law of the Consultancy Agreement is the Iragi law (see
paras 69-71 of the Terms of Reference).

C. The procedural rules

I&7.  In accordance with Anticle 19 of the ICC Rules, the proceedings before the Tribunal
shall be governed by the 1CC Rules and where the 1CC Rules are silent. by any rule
which the Partics or, failing them, the Tribunal may settle on, whether or nol
reference is thereby made 10 the rules of procedure of a nutional law ko be applied Lo
the arbitration (see parn. 75 of the Terms of Reference),

D. The place of arbitration

188.  The English executed version of the arbitration clause {Exhibit C-1) is silent on the
place of urhurmim_: whereas the Arabic executed version of the arbitration clause as
translated to English (attached to the RfA as Exhibit C-2) provides at clause 8.3.2

l_hal “the verue of arbitration shall be the International Court of Arbitration focaied
ix Paris-Framce,”

189, Claimant submitted in the RfA that “Paris is the uncomtested sear af arbitration™
{para. 15 of the RIA). Respondent did comment on the place of arbitration.

e
.'-.
F
]
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190,  On 5 August 2021, the 1CC Court fixed Paris, France as the place of :lr!.r:'ll:raliun
pursuant to Article 18{1) of the ICC Rules (see paras. 65-67 of the Terms of

Reference).
E. The lan of the i
191. The Arabic exccuted version of the arbitration clause as translated to English

(attached to the RFA as Exhibit C-1) provides at clause 8.3.2 thilll 1]1.:: mhilraﬁnn:'x&:r.!'f
be in English™ whereas the English executed version of the arbitration clause (Exhibil
-1} is silent on the language of the arbitration.

192, However. the English executed version of the Consultancy .-'kgrccl:n_unt (Exhibit C-1)
provides at clause 1.3 of the Particular Conditions that *English” is the "Language

o communicalion.”

193, Accordingly. English is the language of the arbitration (see paras 72-74 of the Terms
of Belerence).

VIL JURISDICTION OF THE TRIBUNAL

194, The arbitration clause contained at clause 8.3.2 of the General Conditions of the
Consultancy Agreement (Exhibit C-1) provides that!

“%3 2 Unless stated otherwise in the Particular Conditions, any arbitration arising
out of or in conmection with this Agreement shall be undertaken under the .ﬁfuim‘ of
Arbitration of the Imternational Chamber of Commerce by one or more arhitrators
appointed in accordance with the said Rules.”

195, In addition, clause §.3.2 of the Particular Conditions of the Consultancy Agreement
(Exhibit C-2) indicates “International Chamber of Commerce™ as “Rules of
Arbipration”

196.  This arbitration clause is contained in the Consultancy Agreement whiFh wils signed
by Claimant and Respondent. It clearly refers to the “Rules of Arbitration of the

International Chamber of Commerce.”

197.  Claimant’s claims (as described under Section VIILB I:nﬂlu:ri-w} which are the :‘illhjl'-!l:t
matter of the present arbitration arose out of or are in connection with the
Consultancy Agreement.

|9%. In accordance with Aricle 6(3) of the ICC Rules and given |11:11_|;h|: Tnl:mrultl has
decided that the lssue with respect to the mediation as a pre-arbitral step raises a
question of admissibility and not one of jurisdiction (See, Section ‘u’_[]l. A:fr bmlj.'rw}.
the Tribunal hereby declares that it has jurisdiction to determine Claimant’s claims.

VIlL. CLAIMANT'S CLAIMS

A, Prelimina with the mediation | sie

190, The Arbitral Tribunal notes as a preliminary matter that the _arl:-i!:all.h:nl clause
contains & pre-arbitral step. The Tribunal will therefore summiacia ﬂi-&:tjuun Al

below Claimant's position in this regard prior to the Tﬂh'umll s uestions dﬂ-ﬂq’.l 1

£ p—— o R

2.

201,

202,

203.

204,

208.

—

April 2022, It will then reproduce at Section A.2 below the Tribunal's Questions
dated |1 April 2022 in relation o the issue at hand and will summarize atl Section
A3 Claimant’s responses o the Tribunal’s Questions. Further, the Tribunal will
reproduce at Scction A4 below its questions dated 30 September 2022 raised
following the CE Decision of 22 September 2022 and will summarize at Section A5
Claimant™s Submission thercon before making a determination at Section A6 on
whether Claimant’s claims can proceed in the current arbitration.

] Cof Claimant’s position pri T'ri I’

First, Claimant contends that the Parties attempted to resolve the dispute amicably in
sccordance with clause 8.1.1 of the Consuliancy Agreement (Exhibit C-1) but failed
to do so.™

Claimant highlights that the Parties held two meetings to discuss and resolve the
issues of late paymenis due in its favor.?” One was held on 10 March 2021 and
another one on T April 2021 where the Claimant’s Project Manager and General
Manager met with the Govemor of CBI in Irag (Exhibits C-19 and C-21)."

Claimant’s representatives were amested during the meeting of 7 April 2021,
Claimant believes that the improper arrest and ongeing detention in Irag were caused
by Respondent’s “falve accusarion™ and that such arrest “effeciively ended amy
reavonable prospect of an amicable resolution of the. owstanding ivaes benveen the
parties Hrowgh negotiation or mediation."**

Second, Claimant explains that it wrote to CBI and notified it of its intention o
proceed with mediation in accordance with clause B.2.1 of the Consullancy
Agreement.™

In this respect, Claimant relies on its “norice of mediarion”™ of 4 Moy 2021, in which
it nostified CBI that the later’s “failure to provide a nomination or to memingfully
engage with thiv notice within 14 days of the date of this letter, that being 18 May
2021, will he considered o confirmation and ackrowledement thay (1) CBY does mot
waml o proceeding with mediaifon, () CBI waives ity right 1o proceed with
medicwion, and (il CRE agrees thar the diypute may be referved o arbitration”
{Exhibit C-27).

Due to (i) Respondent’s lack of answer 1o such notice, (ii) the absence of any
agreement by the Parties on the appointment of a mediator and (iii) the evems of 7
April 2021, Claimant “exercived fix opfion wnder Section 821 and choose not o
reguest FIDIC to appoing @ mediaror” ™ Indeed, sccording 1o Claimant, clause 8,21
of the Consultancy Agreement confirms that where the Parties fail to agree on a
mediator they “may” request the President of FIDIC to appoint a mediator and “were

* REA, paras 19 and seq.; S0, paras, 96 and seq,
8o, parn. 98 and Exhibit C-3 attached to the RIA,

"WRTA, parns. 20-21; So0l, para, 98,
W RfA, parn. 21.

" S0, para. 99; see also RFA, parn. 32,

" Sol”, para. 103, 'z

W S0l paras. 10B and 109 sce alse REA, para, 29, 1
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the Partics elect not o mominate a mediator throwgh FIDIC, fi follows that mediation
cannod proceed.™

206, Claimant coneludes that clause B.2.7 of the Consultancy Agreement is not engaged.™
Indeed, “[als the Parties did mot appoint and’or elect to appoint o mediator, the
mecdiation was not capahie of being terminated in the context of Section 8.2.7" and

the mediation process was “effectively still born by

207, Claimant finally adds that Respondent’s involvement in the wrongful arrest of
Claimant’s emplovees during the meeting of 7 April 2021 in Iraq w discuss
seitlement effectively put an end “to any reasonahle prospect of the Parties redching
an amicable resolution of the dispute” and, accordingly, Claimant submits the RFA.™

',  The Trib "' tions in relath e mediati re-arbitra

08, The Tribunal states below its questions (with their original numbering) dated 1 1 April
2022 in relation to the mediation as a prior step to arbitration:

1.1 Tor what extent Claimant's interpretation of clause 8.2.1 of the General Conditions of the
Conviltoney Agreememt according to which the Parties may elvel ned to maninate g
mediator throwgh FIDIC prior lo commencing arbitration can be reconciled with clouse
827 of the General Conditions of the Consultancy Agreement? The Parties are expwcted
1o provide full legal reasoning in support of their respective positions and to provide legal
authoritics foase daw, arbitral awards, scholar opimions, ete..) concerming the
interpretaiion of clawse 8.2.7 fand notably the consequences of the wexe af the word “may’
in this clause) af the General Conditions of fhe FIDIC Client/Consultant Model Services
Agreement (4ik Edition 2008) upon which the Consulfancy Agreement ix hased feee, p.l
paint { af the Consultancy Agreemem)

1.2 How do yvou explain the difference between the wording of clase 8.2.7 of the {_iu*u-rrul’
Conditions of the Consultancy Agreement and the wording of claue 8.2.7 of the !.-—i'mr-l‘t:!f
Comditions of FIMC Clent/Consultant Model Services Agreement (40 Editizn .!‘f}ﬂ'-!'?.-' ?
Wha, if any, are the consequences of such difference? The Parties are expecied fo provide
o fidll fegal reasoming in support of their respective postiians.

1.3 What is the applicable law fo the issue of the mediction as price gtep to arhitration? s i
the law of the sear of arbiration (French law) or the law applicable to the Constllancy
Agreement (fragi law)? The Parties are cxpected to provide a full legal reasoning and -l't'ﬂ'n:?-l'
authoritics (case law, arbitral awards, scholar opinfoss, ete_.} in suppore of their
Fespective prsitioes.

1.4 Under French law, is the violation of the requirement jo mediate prior to arbitrafion
comsidered o question af jurisdiction or a guestion of mfmis.r:'br'{f.r_r." The aniﬁs o
expecied to provide French legal authoritics fcase e, soholar apirdons, et ) in SuppeT
of thelr Pespective positions. s the position under fragi law the same?

I5 Under Fremeh low, deovs the finility of the mediation process (ie the alwerce af any
reavonible prospect of suecess of e mediarion) fresitfy the commencemeni af the

" SoC, parn. 107

“ Sal, pars. 111,

" g, parn. 111; see also REA, pam. 31, ey

- RTA_F:am. 32, See also SoC, parn. 120 = Tihe wrongll areest of CME S dﬂuﬂﬁﬁﬂﬁ'%ﬂf{mﬂhﬂ_ﬁhﬂf
ddestrowed the parties relationship and, ended wiy reasomable prospect oy en rexaluiion fo the isae .
OB s et payment ol CME s invoices”, ' - 7 o

arfitration withow faving exiiausted the prior mediatiom stage? The Farties are expecied
to pravide o full fegal reasoning and French fegal authorisies fease Taw, scholar apinions,
eic.. ) i suppart of Mheir respective posiions, £z the pesition weder Frogi fow e sonee

3. Summary of Claimant’s Answers he Tribunal®s Chuestions

200,  As regards guestion 1.1, Claimant submits that French law is applicable to clause 8
of the Consultancy Agreement and thal “uwnder French low, noncomplianee with a
mufii-tiered dispute resolution clause which provides for a pre-arbitral step such ax
mediarion can be jusiified if the mediation s defermined o be futile based on the
specific factual circumstances of the case™,"

210, Claimant contends that “clawse 8.2, of the Consultancy Apreement wses the word
muny™™ and that it “did mar henve do follow the procedure imder Clineee 8.2.1 1o
reguest that g mediator be appoimted by the President of the FIDIC hecanse the
entire mediation step was futile in the circumsiances of the case™.

211,  Claimant further argues that should Iragi law be applicable, “given the poriicular
circumstarnces of the case and CBI's reprehensible conduct”, it would not be in
breach of clause 8 of the Consultancy Agreement ( Exhibit C-1) by not requesting the
appointment of a mediator.®' It considers that *fragi law requires the performance of
the contracts, in accordamce with theirs terms, and in good foith™ and that “cloauve
K21 provides for an aption, not an obligation, for cither Party to request that o
medicior be appointed by the President of FIDICT

212, As regards question 1.2, Claimant submits that clause 8.2.7 of the Consultancy
Agreement (Exhibit C-1) shightly defers from clause 8.2.7 of the FIDIC
Client/Consultant Model Services Agreement (4" Edition 2006) but that there “are
no conseguences fo be drenim under the applicable faw from the differences in the
drafting of two versions of clause 8.2, Falhs

213, As regards question 1.3, Claimant argues that French law, as the law of the scat,
should apply to the issuc of mediation as a pre-arbitral step since “rhe
characterization of prefiminary ohjections o the adiudicarion of a given ofaim may
fairly be considered a procedural marter” (Exhibit CL-5)."

214, Alernatively, Claimani contends that such issue shouwld be resolved in accordance
with the law governing the arbitration agreement.

215 According to Claimant, the law governing the arbitration agreement should apply 1o
the entirety of an integrated multi-ticred clause such as clause 8 of the Consultancy
Agreement {Exhibit C-1). It considers that the dispute resolution mechanism should
be considered holistically and that “mediation, as cortempiared in clouse 8.2, is
accessory to arbitration in clouse 8 37 Claimant concludes that it “womnld be more

" CaA, parss. & and 7.
s A, paras. & and 9.
A, para. 10

2 Pgn parss, 18 and 19, e
Y OsA, puras, 23 and 25, | BLE INTF
H CsA, pora, M und 35 :
s, paras, 36 and seq / |
A, poras, 37 ond 38, | j AT . ]
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218.

219,
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efficieny, and logical. o apply rhe same laow, to wit, the low applicable to the
arhifralion agreement as o whole o the mediation ax a pre-avbitral mediation
step™ AT

Morcover, Claimant argues that French law govemns the arbitration agreement
whether directly applied, as substantive rules, or through a conflict of law approach,**
Claimant relies on multiple judgements and authorities (Exhibits CL-10, CL-11, CL-
12, CL-13} to invite the Arbitral Tribunal, being seated in France, to apply French
law “ax directlv-applicable substentives rudes. to all the gquestions relating 1o the
valicity. Frierpretation, scope and enforcenent of the pre-arbitral step comiained in
the arbitration ngregnwm".“' In the alternative, and should the Arbitral Tribunal
decide to follow a conflict of law approach to determine the law applicable to the
dispute resolution mechanism, Claimant contends that the law of the seat should
apply and that no other law could claim a stronger connection factor to the arbitration
agreement than French law. Finally, Claimant insists on the fact that pursuant to the
separability principle. Iraqi law should not apply to the arbitration agreement and
mare generally to the dispute resolution mechanism.”’

As regoards guestion 1.4, Claimant submits that “[plurswant fo a fong-standing and
comstar case fow, largely suppovted by French scholarship”. the violation of a pre-
arhitral step raises a question of admissibility of the claims and not a guestion of
jurisdiction of the arbitral tribunal.™

As regards gquestion 1.5, Claimant acknowledges that “mo firility exception has been
specifically developed in French case law as concerns the case of a prior mediation
step before the commencement of arbiiration”™* Yet, Claimant argues that French
law, international arbitration and other civil law junsdictions recognize that non-
compliance with a pre-arbitral step can be justified by specific factual circumstances,

First, relving on Article 750-1 of the FCCP (Exhibit CL-62)Y" and a ruling of the
Court of Appeal of Montpellier of 10 February 2022 (Exhibit CL-63), Claimant 18 of
the opinion that “where the circumsiances of the case so warrant, French low permiis
tor bl thet preliminary tiers preceding litigation or arbitration may be eschewed,
This {s notably the case where theve s a motif legitime purswant to which i wonld
be impoxsible to comply with the pre-litigation step because of the circumstances of

e, pora, 41,

e, prras 47 and seq
* CsA, pura, 45,

¥ CsA, paras, 46 and seq,
Vs, paras, 49 and seq,
Y s, parns, 64 and seq,

W CsA, parn, B0,
W snicle 750-1 of the FOCP nnquip:r: ihe pu.rl'i:s in cases where the amount in dispute it below 5000 eures to

sibmit their claims, before resorting o notional courts, 10 an atternpl of conciliation conducted by 4 court
conciliator, o an atempt of medinfion or o pn sttempt of o participatory procedure, The paries “are exdmen”
frcim suchi obligation according to Aricke 750-1 of the FOUP “if the absence af recomrse o ome of the medhmody of
amivele resodution mentdoned in e Test paragrapl & fustified by a fegitiote reason relaring either o the
abvious urgency o the circumstances of the care moking imposathle stch o attery o roguiring that o decision
be giver withow! acversarial debale, or t the snavailabiliy of fudiclad comeillal g delmiing fﬁlﬂf‘*ﬁmﬂ"m af
tive first meetivg of conciliation in a mamfestly excessive munner with regard fithe narare and the stakes af the

i .I'|'.l.;r1 e,

220,

221,

222,

[ R ]
| &= ]
fad

[

224,

the L'.:I.r.itr"."."' Claimant thus submits that the Tribunal “should eqpply, v analogy, the
sodution divected in Article 750-1 of the Code of Civil Provedure” ™

Second, cit?ng_ numerous scholars and cases™, Claimant considers that there “is
consensis in internafional arbitration seholarship as well as in commercial and
Imvestor-state arbitration awards that compliance with o pre-arbioral step can be
excused on the grounds of furility where the circumsiances of the case so warran™ 8

Third, Claimant refers to several rulings of the Swiss Federal Tribunal {Exhibits Cl.-
85, CL-86) and German scholars commenting Cerman decisions (Exhibit CL-78) o
show that “in certain  circumstances, pre-arbitration requirements can  be
disregarded if they are not useful or are poinless™ ™

In the present case, Claimant considers that in light of Respondent's refusal o
respond to Claimant’s legal notice until it was provided with counsel for Claimant’s
power c.'f atorney (Exhibits C-24 and C-26), its lack of response to Claimant’s notice
of mediation arf-: JMa_-p 2021 {Exhibit C-27) and its involverent in the arrest and
imprisonment of Claimant’s representative “resoring fo the mediation step in clause
8.2 would have been furile and in vain™® X

:!:I_u Tribunal's fu esti liwin CE_Decision d 22

September 2022

On 30 September 2022, the Arbitral Tribunal raised the fact that the French Siate
Council (Conseil o Etar) rendered the CE Decision dated 22 September 2022 which
annulled article 750-1 of the FCCP. Considering this recent development and given
that Claimant is relying on article 750-1 of the FCCP in its reasoning with regard o
the pre-arbitral step issue, the Arbitral Tribunal invited Claimant to file a submission
dealing with the following;

|. The impact of the CE Decision on Claimant’s position/reasoning at paras. ¥
: : i [
97 and paras. 11510 116 of its CsA; il ’

2. The impact of the CE Decision on the existence of an alle futility i

S excepl
under French law, oA e

i mm Claimant’s Submission on the i of Drecisio

In !it.‘l Submission on the impact of the CE Decision dated 4 November 2022,
Jl':'lunmmrﬂ first argues that the annulment by the CE Decision of article 750-1 of the
FCCP has no impact on the fact that non-compliance with a pre-arbitral step can be
excused ':-l.:hl:rl:'. a “legitimate reason relating to the circumstances of the case™ so
warrants.”

oA, para. 91,
* CsA, para. |16,

7 CsA, paras. 99 and seq.; see also Exhibits CL-75, CL-76, CL-78, CL-79, CL-80 CL-82. CL-B4
" CsA, pura. 98, : :

iw L-.

sA, parns, 108 and seq,

" CsA, para. 1M, se also paras. 92-93 and pora. 96,
" CeCED, para. 6.,
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Claimant contends that the petition (the *Petition™) submitted on 20 December 20149
by six representative bodies of lawyers in France to the Consedl o "Etat 10 annul the
Decree No. 2009-1333 dated 11 December 2019 Reforming French Civil Procedure
ithe “Decree”) focuses only on the following section of article 750-1 (which is article
4 of the impugned Decree): “If the abvence of reconrse fo one af the methods of
amicable resolution mentioned in the firsi paragraph is justified by a legitimare
reasen relaiing either o the obvious wrgency or fto the circumstances of the case
miaking impossible such an attempt or reguiring that a decision be given withow
adversarial debate or fo the wnoaviilabiliny of fedictal conciliators delaving the
organization of the firsd meeting of conciliation in a period of time thal is manifestly
excessive manmer [sic] with regard o the nature and the stakes of the disputes™ ™

Claimant highlights that “the Consed! o Etal agreed with the petitioners that Ariicle
T50-1 dicd not define with sufficient precision “the manifestly excessive period given
the mature and the stoke of the case” of the wavaifability of justice concifiators

Jollowing which a petitioner i permitted to commence legal proceedings™

Therefore, the Conseil d°Etat ordered the annulment of article 750-1, as drafted in
the Decree “given thiat it does not sufficicmly provide precisions of the modolities
according fo which the wmevailability showld be deemed extablished™ (Exhibit CL-

By contrast. Claimant argues that the Petition did not specifically criticize the stance
where non-compliance with an amicable dispute reselution method s justified by a
legitimate reason under the circumstances of the case which is the only application
of anticle 750+ of the FCCP invoked by Claimant in this arbitration.™

Claimant notes that the public reporter whose pleadings were followed by the Consedf
o ‘Eiani in the CE Decision considered that the rest of the terms of article 750-1 of the
FCCP {other than the determination of the unavailability of the conciliators) were
“clear and exempt from manifext error” (Exhibit CL- 1051.5" Claimant thus concludes
that “meither the Petition, mor e CE Deeiston, eriticized, let alone anmelled, Ariicle
T3 CPC on the ground of permitting a petitioner o commence legal proceedings
without first resorting fo mediation where the circumistances of the cose so

225,
226,

104, para, 43)."
227,
218

warran™" .
224,

Second, Claimant submits that the annulment of anticle 750-1 of the FCCP carries no
retroactive effect and therefore “carvlex no dramaric conseguences in general, and
specifically in this arbitration"™*, Claimant relies on paragraph 69 of the CE Decision
that states: “[hlaving regard fo the manifesily excessive comsequences on the
Sfunctioning of the public service of fustice which would rexalt from the refroactive
annudment [_..] of Article 730-1 of the Code of Civil Procedure in ity wording
resulting from Article 4 of the contested decree [..], 11 i necessary, subjec? fo
litigation initigred on the date of the present decision, (o derogate from the principle
of the retroactive effect of comtentious ammulmens. Consequently, the effects produced

230.

232.

233,

6.

235,
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by drticle 750-1 before its annulment showld be considered definitive” (Exhibit CL-
104). )

Claimant explains that, to protect legal certainty, the Cansedl d'Etat “chose 1o apply
the annulment only to legal situations that avise affer the date of the decision [of] 22
Sepiemmber 20227, Thus, sceording to Claimunt, “the commencement by the Claimean
af arbitral proceedings on 2 June 2021 |...] has given rise o o legal situation thar
cannof be deprived af effect as a result of the CE Decision™, Indeed, Claimant notes
Lh.u;t in three decisions rendered after the CE Decision, the French Courts applied
article 750-1 of the FCCP 1w legal situations that arose prior to the CE Decision
(Exhibits CL-122, CL-123 and CL-124).

Third, it_is Claimant's position that the annulment of article 750-1 of the FCOP does
not call into question the law on which the Deeree is based. nor the ather compelling
authorities quoted by Claimant in its submissions,

According to Claimant, the legislative history of the Decree justifies the limited
impact of the annulment of part of its provisions. Claimant describes 6 successive
steps and contends that the CE Decision “did not, and could not, pa into guestion
the law on which the Decree is based™', Claimant points out that since 2016, French
law in all its successive versions “systematically provided for an excuse not o resort
for g mandatory mediation before initiating cowrt action in the case of a legitimaic
reason”.™ Claimant concludes that such principle remains enshrined fn French law
as the annulment of certain provisions of the Decree does not affect the Law No.
2019-222 of 23 March 2019 that remains in force,™

Furl!mm-mn:, Claimant argues that the annulment of article 750-1 of the FCCP has
no impact on the other authorities it invoked w0 evidence the consensus in
international arbitration as well as in the national law of other civil law countries such
as Germany and Switzerland that non-compliance with a pre-arhitral step can be
excused on the grounds of futility where the circumstances of the case so warrant, ™

Ihe Tribunal's determination

First, the Arbitral Tribunal must proceed with the interpretation of clause 8.2 of the
Lﬂnsulgnny Agreement (Section A.6.0.) and decide which law should apply 1o the
pre-arbitral step (Section A.6.b.). The Arbitral Tribunal will then have to rule on the
sanction for non-compliance with a pre-arhitral step (Section AL6.c.) and whether it
cin be excused on the grounds of futility (Section A.6.d.).

a. The interpretation of clause 8.2 of the Consultancy Agreement

The Arbiteal Tribunal recalls that clause 8.2 of the Consultancy Agreement (Exhibit
C-1) provides:

“ CsCED, pant. 12, Exhibit CL- 106,
“ CsCED, para. 17,
™ CsCED, parn. 17,
oY CsCED, parn. 14,
# CeCED, para. 18,
o CoCED, pary. 20,
“ CeCER, para 2L,

" C3CED, pasa, 24,
™ CeCED, para, 25,
" CeCED, para, 33
™ CaCEL, parn. 33,
" CaCED, parns 31, 34 and 35
™ CaCED, parn. 37,
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“8 2 Meditation [sic]

821 Unlesy otherwise agreed between the Parties or stated i the Particular
Conditions, the Parties shall attempt to agree tpon a newtral mediator from a peanet dist
held by the independent meditation center named in the Particular Conditions, Showld
the Parties be unable fo agree within 14 days of a notice from one Party 1o the :-:J'ht.'r
requesting meditation fsicf then either Parly my request thar a mediator be appointed
by the President of FIDIC. The appointment by the President shall e hinding on the
Parties unless they agree o another named mediator af any iime.

£22 When the mediator has been appointed on his terms and conditions of
engagement either Party can initiate the mediation by giving the ather Purp; a mofice
in writfng requesting a start to the meditation (ste]. The meditation [sic] will start nol
later than 21 davs after the date of the motice.

824 All negotigtions or discussions carvied owt in the medication fuicl shall be
vanducted tn confidence and are noi o be referred 1o 0 any CORCUPTERT oF .-:affr.m;r_mm'
proceedings, wnless they conclude with a wrilten legally binding agreemeni. ff the
Parties accepi the mediior's recommendeations, or otherwise reach agreement on the
resolietion of the dispute, such agreement shall be recorded in writing and. once signed
by the designated representatives, shall be binding on the Parties.

8. 2.5 If no agreement is reached, either Party may invite the mediator fo provide to both
Parties a nonbinding apinion in writing on the dispite, Such opinion shall mot be wsed
i evidence in amy conctrrent or subsequent proceedings, withowt the prior wrillen
convent of bath Partiex,

8 2.6 The Parties will bear their own costs of preparing and .:-'ubmmi_ﬂg evidence fo the
mediator. The costs of the meditation [sic] and of the medialor’s services shall be borne
equally between the Parties unlexs otherwise agreed and recorded in accordance with

Clenuve 8.2.3

8.2.7 No Party may commence an arbifration of any dispuie relating to this Agreement
until it has attempied to settfe the dispute with the other Farty by meditation [sic | and
cither the meditation [sic] has terminated or the other Party may conumence
arbiteation if the dispure hax not been settled within 90) days of the giving of the notice
under Clause 8.2.2 " (emphasis added)

236, According to Claimant, the use of the wording “may” in clausc B.2.1 of the

Consultancy Agreement (Exhibit C-1) grants an option to the Partics 0 request that
the mediator be appointed by the President of FIDIC “Should the Parties h.E'.:I.!H'I-I'H{"
i agree” within the time limit provided under suid clause. The Arbiteal Tribunal
understands that Claimant elected not to reguest such appointment notably _dur: Lo
Respondent's lack of answer 1o ils notice of mediation of 4 May 2021 and in light of
the events of 7 April 2021.

237.  Through its question 1.1 and 1.2, the Arbitral Tribunal invited the Parties to clarify

their interpretation of clause 8.2.1 and 8.2.7 of the Consultancy Agreement (Exhibit
C-1). — B

r
|
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238,

239,

240,

241,

243.

Claimant argued that Adicle 157 of the Iragi Civil Code™ and Article 1192 of the
French Civil Code (Exhibit CL-95) both ban the judicial interpretation of ¢lear terms
of contracts.™ However, Claimant did not provide the Arbitral Tribunal with any
scholars® opinion nor any case law on the use of the verb “may” in clause 821 or
the interpretation of clause 8.2.7, notably in light of the difference with the wording
of the General Conditions of FIDIC Client/Consultant Model Services Agreement
(4" Edition 2006,

Contrary to Claimant’s assertion, the Arbitral Tribunal censiders that the use of the
wording “may™ in clause 8.2.1 is not clear and necessitates interpretation when
compared o clause 8.2.7 of the Consultancy Agreement which is the specific
provision dealing with the mediation as a pre-arhitral step.

Indeed. all the clauses of a contract must be interpreted in relation to one another,
giving each a meaning that is consistent with the whole, As a consequence, clauses
£2.1, .22 and 8.2.7 of the Consultancy Agreement (Exhibit C-1} must be
interpreted in light of one another 50 as w reconcile them and allow their concurrent
application.

Clause 8.2.1 specifies that “Shoufd the Parties be wnable 1o agree within 14 days of
it matice from one Pardy o the other requesting meditation then either Party may
request that a mediator be appointed by the President of FIDICT, (emphasis added)

The Arbitral Tribunal considers that use of the verb "may™ means that if the Partics
fuil to agree on the appointment of the mediator, the claimant has two options: it can
either abandon its claims or, if it wishes 10 continue the litigation process. it can
request that the mediator be appointed by the FIDIC President.

The Arbitral Tribunal is of the view that the nse of the word "may™ does not make
resorting to mediation optional as this would be irreconcilable with clause 8.2.7 of
the Consultancy Agreement (Exhibit C-1), which specifically tackles the issue of
whether arbitration procesdings could be launched without resorting 10 mediation.
Indeed, clause B.2.7 stipulates that: “Ne Party may commence an arbitration of any
ixprute relaring fo this Agreement until it hos attempied to seitle the dispure with the
ather Favty by meditation and either the meditation has terminated or the other
Party may commence arbitration If the dispute has not been setifed within 90 days
af the giving of the notice ander Clawse £.2.2 ", (emphasis added)

In the Arbitral Tribunal's opinion, this clause envisages only two situations in which
recourse wo arbitration is possible; either the mediation is terminated or the mediation
process did not allow the parties to reach a settlement within %0 days from the notice
provided for in clouse B.2.2 of the Consultancy Agreement (Exhibit C-1). The
Arbitral Tribunal stresses that clause 8.2.7 of the Consultancy Agreement {Exhibit
C-1) refers to the notice of clause 8.2.2 of the same by which a party requests the
commencement of the mediation once the mediator has been appointed, and not the
notice ol clause 8.2.1 of the Consultancy Agreement (Exhibit C-1) by which a party
indicates that it wishes o have recowrse o medistion and requests the joint
appointment of a mediator.

M Artiele 157 of the Iragi Civil Code provides thal “lmpficanion & diveegarded vis-d-vi o declaranion”.

* CsA, porns. 19 and 20
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245, Therefore, arbitration can be initiated only after the appointment of a mediator and
the implementation of mediation. and once the mediation process was either
terminated or the parties did not reach a settlement within 90 days of the giving of
the notice under clouse 8.2.2 of the Consultancy Agreement. Clause 8.2.7 ol the
Consultancy Agreement (Exhibit C-1) does not grant the possibility of initiating
arbitration before completing the contractually agreed mediation process.

246. By starting arbitration despite the fact that (i} o mediator had never been appuinted
{absent any agreement between the Partics on a neutral mediator and having decided
not 1o request its appointment by the President of FIDIC), (ii) the notice requesting
the start of the mediation process to Respondent was never sent (since no mediator
was appointed) and (iii) the mediation process never terminated (since it never
started) and the time limit of 90 days o reach a settlement never started to run (since
the notice of clawse 8.2.2 was never sent), Claimant did not comply with clause 8.2.7
of the Consultancy Agreement,

247.  Since the prerequisite of mediation was nol complied with by Claimant. the Arbitral
Trbunal must decide to what externt Claimant was entifled to start the arbitral

proceedings on 2 June 2021,
b. The applicable law to the pre-arbitral step

248.  The Arbitral Tribunal recalls the two theories put forward by Claimant as to the law
applicable 1o the pre-arbitral mediation step.

249, On the one hand, the issue could be considered a procedural issue as one needs to

consider the procedural effect on arbitral proceedings of non-compliance with a pre-
arbitral step. As such, the most relevant law 1o determine such procedural effect
wiould be the law of the seat of arbitration (Exhibit CL-3"") which is French law in

the present case,

250,  On the other hand. the mediation prereguisite could be considered to be an accessory
to the arbitration and should be governed by the law applicable 10 the arbitration
clause.™ In such instance. both the French substantive rules and the conflict of law
method lead o French law being applicable.

251, The Arbitral Tribunal notes that when the seat of the arbitration is in France. French
courts have consistently applied a directly-applicable substantive rule (“une régle
matérielle du drait de Uarbiirage international”™) to the validity and effect of the
arbitration ¢lause imespective of the law applicable o the contract containing the
arbitration clause and without the need to go through a conflict of law reasoning
(Exhibits CL-10, CL-11, CL-12, CL-13).

252, That being said, arbitral tribunals that choose a conflict of law approach to determine
the law applicable to the arbitration agreement generally uphold the law of the seat,

" Fabio Santncroce suppons that “the characierization of prelinnimey odfections fo the adiwdivalion af a given
el ur.-n'l.';.l.l'r{'.' hy commidered a P.rm'mim"u.l' ancrtler, Ax o resilt, there may gnm' sense, for arbiirad rihrareals o
Jeld Rack ow domestic stunclardy sonfemplated By the few of the sea”™ (F, Santacroce, “Nawgatimr fe irodied

wertirs hotween furisdlicion and admissihifity. an anadysle of witich faw showfd goverr the charaeterizanton of

prefiminagy iesues i infermadionn arkiraiion, Arbitration Intermational, 2007, m&ﬁ:’.‘ﬁﬁ gLl ooy
™ CsA, parm. I8, <

233, Professor Seraglini and Mr Ortscheidt observe, indeed, that: “ir should be kept in
mined that guestions relating to the validity or effects of an international arbitration
agrecment will mosi often be examined first by the arbitrators, in particwiar becanuse
aof the principle of Competence-Competence, There i a risk that the arbitrators will
not blindly follow the solutions of French faw and will reason more classically
according fo a conflict-af-law approach, and in particular. will attach wrreal
tmporianee {o the law of the seat for the regime of the arbirration agrecment”
(Exhibit CL-100." Similarly, article V{1)}a) and V{1 Hd) of the New York
Convention (ratified by both Irag and France) territorially link the arbitration
agreement to the law of the scat (French law in the present case) when the parties did
not subject the arbitration clavse specifically 10 a given national law (Exhibit C1.-26),

234 In the case ot hand, the Consultancy Agreement is governed by Iragi law. However,
the Parties did not choose a specific law 1o be applicable 1o the arbitration clause.
Indeed, no reference to a specific national law can be found in clause 8 of the
Consultancy Agreement. France being the seat in the present arbitration, in the case
of a conflict of law reasoning, French law should govern the arbitration clause.

233, The Arbitral Tribunal therefore finds that regardless of the applicable conflict of law
rule (law of the seat or law applicable to the arbiteation clause) or the method used
(substantive rules method or conflict of laws method), French law applies o the issue
of a pre-arbitral mediation step and the consequences of non-compliance with it,

¢ The consequences of non-compliance with a pre-arbitral step under the
applicable faw

236.  The Arbitral Tribunal considers that under French law, in accordance with long
standing case law supported by scholars (Exhibits CL-46, CL-47. CL-48 and CL-49),
the :'sls.ue of nen-compliance with a prier mediation or conciliation siep raises a
question of admissibility and not one of jurisdiction.

257.  Indeed, in a ruling of 4 March 2004, the Court of Appeal of Paris decided that:
*[e lonstdering thar the grownds baved on a pre-arhitral conetliation clause or on the
necessity of a joint reguest do not constitule a furisdiction abjection but, as admitted
by NIHON PLAST, a question relating o the admissibiliny of the claims which does
mol fall into the grownds set out in Article 1502 of the Code of Civil Procedure™
(Exhibit C1.-36).% | |

238,  Similarly, in a judgment of 12 December 2014, the Comr de cassation held that:
“whereas the sifwation giving rise fo g fin de non-recevoir based on the faflure 1o
comply with a contractual clawse which institutes a cempulsory procedure prior jo

™ Claimant’s free translation of the Tollowing excerpt of CL-10: “il me fimur pas perdre de vise e [ st
Felarives i o valbdind o omey effers o ‘e comveniion o ‘ariidtvage imterngional seroy fe Pl e evoanningdes
oy premiter few por fes arbitees, nodoarrent pov Feffed v principe e Comipdlence -Compdicnce. O ool
risgens okt ne pa anives avesiEldment les soltions o dlrcl fForgaix of e raisonmer plis elassigiemend selon ung
dédmurrcie confliciuelle, ef nowamment o witacher une grenmde bmporicence au dreit dy sidge powr e régime de la
comveniion J arbitrage”,
s L.'lulrnlrir"i free translution of the following excerpt of TL-35: “leonsidiragns gue lex movers tres o e e
frr_'f'm'rrﬁﬁ' _ de concilfation on e fo mfoessid o une regtle  confainte e CoMEshitHTr BEE e exceprion
o incompetence moly, aivesi que le recomall Nibon Plast, une question relertive &l recivabiling des dimindes il
n'entre pos chares les cax o 'owvertive provies par Caeticle 150F dis NCPCT
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referral to the court || cannot be rectified by the implementation of ihe contractial
provisien during the cowrse of the court proceedings ™ (Exhibit CL-37)"

259, More recently, on 29 January 2009, the Parizs Court of Appeal reiterated that: “the
e based on a conciliation clawse does not constitute a plea of fack of furisdiction
bust a apueextion refating to the admissibiline of cloims, which does mor ol wirhin the
grounds for the initiation of an actton for anmulment listed in Articte 1320 of the
Code of Civil Procedure” (Exhibit CL-41).%

260, As g consequence, the Arbitral Tribunal's decision on the issue of non-compliance
with a pre-arbitral mediation step is a question of admissibility of claims and will not
be open for review by the French judge in the context of annulment proceedings
{Exhibit CL41, CL-43, CL-44, CL-45).

d. The futility exception ander the applicable law

261.  Having decided that French law applies and that the issue of non-compliance with a
pre-arbitral step is a gquestion of admissibility of claims, the Arbitral Tribunal must
establish whether such non-compliance can be excused on the grounds of futility.

(il The existence of the futality exception under French baw

262, Claimant argues that “although no futility excepiion has been specifically developed
in French case liow av concerns the case of a prior mediation step before the
commencement of arbitration, French low does provide in ity civil pracedure liow a
rule which implies that noncompliance with a pre-arbitral siep can be justified by
specific fuctual circumstances”™ *

263, Specifically, Claimant relies on article 750-1 of the FCCP which requires the parties
in cases where the amount in dispute is below 5.000 euros to submit their claims,
before resorting o national courts, o an attempt of conciliation conducted by a court
conciliator, to an attempt of mediation or to an attempt of a participatory procedure
iExhibit CL-62). Claimant adds that the parties can be excused from such obligation
where the circumstances of the case so warrant since. according o Article 750-1 of
the FCCP, the parties “are exempted 10 attempt 1o amicably settle their dispute “{f
the absence of recourse to ome of the methaods of amicable resolution mentioned in
the first poaragraph is fustified by a legitimate reason velating either fo the obviowus
wrgency or the circumsiarnces of the case making impossibie such an altempt or
regeiiring that o decisfon be given withowt acversarial debare, or 1o the unavailability
of judicial conciliators delavimg the organisation of the fiest meeting of conciliation

B Claimant™s free translation of the following excerpt of CL-37: “gre fa situation dowment fen @ o fin de aon-
recevidr trde du ddfonl de mise en wivee dune clavse comtractuelly gui fnstitve wae procécure, ohiigafoire e
prdorlafie & fo saivine di fuge | ] o'ext pos socepiible d etre rigulorisde pow fo mise en owvre o N ol e
cenirs of Tratunce™,
* Clamant's free translation of the following encerpt of CL-41: “[lle moyer tird o iome-claese podelable de
covciliation me constifie pas wne excepfion J inconydignce mais ume guestion mifaive @ la recevabilite, des
cleimasnales. gl 0 atre pa s fes caw of ‘civerture du recows en armilation énameres par article 1520 dw i
e provéclvee cheife™ [ & AR : .I
" CaA, park. B0 l /
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:.:-.:.r miﬂﬁ‘m‘lj' excessive manner with regavd to the nature and the stakex of the
Leprte”, .

264. The Arbitral Tribunal agrees with Claimant that it can apply by analogy the solution
d!l‘ﬁ.‘-ﬂ:-d I:Iuy Article 750-1 of the FCCP. This is because litigation as a way of resolving
d|§pulcs s comparable to arbitration for purposes of establishing 1o what extent a
prior mediation step should be complied with before resorting 1o a court or an arbitral
tribunal. The Tribunal finds, in this regard, particularly enlightening the judgment of
the Court of Appeal of Montpellier dated 10 February 2022 (Exhibit CL-63), which
mnsld-l.:rsl the practical impossibility 1o have recourse to one of the amicable methods
of resolving the dispute referred to in Article 750-1 as a legitimate excuse for not
complying with a prefiminary compulsory conciliation procedure:

“an exchange of corvespondence by mail and email between July and November
2020 took place between the parties either dircetly or through interposed counsel
ta try to find an amicable solution o the dispute, o videoconference has even been
arganised for this purpose and because each of the parties remaimed on iix prasilions,
ne amicable solution could not be found. fn view of these prior amicable e rpis
af conciliation, which ended in failure ond a deadlock in the situation, despite
several months of negotiations |...] the respondents have a legitimate reason
relating to the circumstances that makes it impossible to have recourse to one af the
amicable methods of resolving the dispute referred o i Article 750-1. which
exemply them from this obligation” [Exhibit CL-63).%

265.  The Arbitral Tribunal considers that the CE Decision that annulled article 750-1 of
the FCCP does not affect the validity of such reasoning by analogy. Indeed. the
Tribunal acknowledges that the CE Decision carries no retroactive elTect as expressly
n_'uentinn:d at para. 69 of such decision (Exhibit CL-104), it being noted that the
French Courts continued 10 apply article 750-1 of the FCCP, even after the CF
Dieccision, to legal situations that arose prior to the date of the CE Decision {Exhihits
CL-122, CL-123 and CL-124).*

266, Thn:n:ﬁl:rr:. the CE Decision does not affect the present proceedings that were initiated
by Claimant on 2 June 2021 which predate such CE Decision.

267, Moreover, the Arbitral Tribunal recognizes that the CE Decision focused on the
ground of the “wmavailability of judicial conciliators™ 1o excuse the absence of

" CsA, paras, B1 and 82, and free translation of the following excerpl of CL-62: “ri §absence e reconrs & i
4fes_ma.*fﬁmkx e r-el‘.:m'm.rrm amicthle. meafionndes an premier alinda ext fustifide Par un ity fEitimg ferce sl
é l'wrgence manifeste solt ais circonstances de §espéce remdant impossible tme telle Entative oy ndcessiian
g dntie decision solf remdue mn contradietodrenend, soil & Findisponibilin de concillaenrs d slice criFingm
{organisation & de lo premiéve réunion de concifiaion does we délai maifestement excessil g regard o
:1;: :tlw ef diy t:;-rJ.l':'H'.l:' ol ;:‘rfgr".

mmant’s frec transtation of the following excerpt of CL-63: “un échmie de corrospondainces par courrisrs
at pare mail entre fuiller of novembre 2020 a eu fiew entre lex perties soif direciemiesm soi P ey :'rm.'n:{d'l'.'.' i rr,m; :‘_v
powr fewler de rechereher ume solnffon amiable o | e, aete wisIoeaRIEreRce @y anl M éRd orsamisie & celfe
fin et e chacune des parnies reslant xwr ses positions, aucune solvtion amiable n'g P fre pronvde, Compe fen
ﬂ'lt' ced femtatives amiabies préafabiey de concilfation gui se sont solddes par 1 dehee of par wn hlocage de e
Atfaation, mlged plusteurs mois de négocianions ef [ 6 ext intifié par fes intimés o s el Myrivivm fomaun &
s circonsiances rendant imporsible le reconrs @ Fun des moder de résolinion amiahde du lttge vigds poe arkicle
I 1 et bew clispemsant de cevte obligation”, See also CsOP, slide 68,
* Paris Court of Appeal’s decision dated 19 Ostober 2022, Paris Count of Appeal's dosision dated 21 Dctober
2021 and Reims Court of Appeal's decision duded 25 October 2022, T,

o
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recourse (0 one of the methods of the amicable resolution o commence legal
proceedings (Exhibit CL-104). By contrast, the CE Decision does not expressly rule
on non-compliance with an amicable dispute resolution method due to a legitimate
reason under the circumstances of the case.

268,  The Arbitral Tribunal further notes that despite the annulment of article 750- | of the
FCCP, the Law Mo, 2009222 of 23 March 2009 remains in force. Therefore, the
principle according to which non-compliance with a pre-arbitral step can be excused
on the grounds of Futlity where the circumstances of the case so0 warrant remains
enshrined in French law.

269, Inany event, in a ruling of 3 June 2014, the French Cowr de Cassatfon dismissed., on
the basis of the geod faith principle (article | 134 of the French Civil Code) and not
of the now annulled article 750-1 of the FCCP, an argument of inadmissibility where
a party had not complied with the pre-litigation step when the other party had not
responded to several requests for pavment

270, The Cowr de Cassanion held: “Whereas the company DM Parfums complains ihai
I...] the Court of Appeal [...] violated article 1134 of the Ciwl Code: but whercas
after having noted that the company Sek Holding hod invited by fetters of 6 March
arted 1.5 May 20006, then by fester of 19 July 2009, the company DM Parfums to answer
the requesis for payment which it had addressed to dt and thei the company DM
parrfiomns did mor helieve that i had 1o follow up on these complainis, the judgment
holdy that this company, which had to answer the letters and to engage in o
dialogue in order to arrive at an amicable settlement of the dispute, showed by itx
silence its lack of eagerness fo respect the clause of which it asks for complionce,
thet in the state of these findings and sovereign appreciations from which it results

that the company Sek Holding sought, in accordance with the prefiminary of

amivable and obligatory seitlement contractually envisaged, an amicable solution to
the dispuie which arase between the parties, and that the step was faced with the
clpable refusal of the co-contractor fo engage in a preliminary conciliation, the
conrt of appeal legally justified its decizion”™ (Exhibit CL-67) (emphasis added).*” It
stems from such judgment that a party who fails to respond to the other party’s
requests and does not engage in a dislogue in order to reach an amicable settlement
will have its bad faith sanctioned under French law.

271, 1t follows that French law recognises that non-compliance with mandatory mediation
can be excused for reasons related to the circumstances of the case. This is notably
the casc where i) one parly does not respond Lo several requests for payment made

B Claimant's free transkation of the following excerpt of CL=67: “Afterdy gue o socidte DA poefiooes foid grivl d
Lerrdt o ervedre [ vl [ ] Particle 1134 da code civil Maiy atfenda qe aprés aveir relevd gue o toclénd Sek
Hladding cvait trevird paw lettves des & mars ot |5 mai 2006, pris par lettre da T fuitlet 209, Ta socidnd DA porfions
o rdpondry iy demancles de patement gu'elle Tl avai? adressdes of gue lo sociéid DM paefums o pas o devodr
ahwtiter awite & ces piclumalions, [arrds retier que cette soclétd, qui se devall de répondre s conrrers e
d eugager i dalfopne ofln de parvenie d an réglemens arviable do ltige, o manifestd par son sifence son pes
o ‘eripressement & respecter Ta clanse dont elle demande e béwdfice | qu'en il de ces consfatations of
CRRECTANNT SONErannes desgquelles 1 rdenldie que o seciiid SEK Halding o recherche, codformémenn o
prealable de réglement aaiable of shligatoire comractuellomes s peivn, wne solution eetioble o différend sirvenn
enire lox parties, of que st démarche s'ext henride au refus fauiif de son coconiraelant d-gngager une concilianion

Frealahie, fo cour J appel o fdpalement fustifid xa décision”, Sec alu, EﬂMﬁr'&‘t' i o
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by the other party, ii) one party does not respond to the attempt of settlement made
by the other party and iii) there is no prospect that a setitlement can be reached.

272, The Tribunal notes that French law does not depant from other jurisdictions which
clearly established a futility exception,

273, Indeed, many civil law courts decided that pre-arbitral requirements can be
disregarded should they be futile in the circumstances of the case. It was so decided
in a ruling of 6 June 2007 by the Swiss Federal Tribunal: “[t)hese unsuccessfil
artempis o resolve the dispute amicably demonstrate that there way already litile
hope of reconciling the parties, even with the intervention of a third perty, when these
proceedings were initigied (.. ). It is thus dowbiful that the intention, alleged today
by the appellant, o have the firm intention, af the end of 2003, to setile the dlispe
amicably wias in the interest of the parties” ™ German courts also recognize that “ pre-
arbitration requirements are omly relevam, provided thar they serve o wseful
purpose” (Exhibit CL-T8).

274, Also, by way of illustration, various commercial and investor-state arbitration awards
decided that non-compliance with a pre-arbitral step can be excused on the grounds
of futility where the circumstances of the case so warrant. In an 1CC Case No 8445,
the arbitral tribunal, seated in Zurich, held that “a cfause calling for attempis fo setile
a dispurte amicably are primarily expression of intention, and must be viewed in the
light af the circumstances. They should not be applied io oblige the parties io engage
in fruitless megotiations ov io delay an orderly resolution of the dispure™ (Exhibit CL-
77). Similarly, in Ambiente Ufficio v The Argentine Repubiic, the 1CS1D wribunal held
that recourse o local courts would not have offered the claimants “g reasonahic
possibility to obtain effective redress from focal courts and would have accordingly
been furile™ (Exhibit CL-79).

275, Finally, scholars in international arbitration also recognize such futility exception.
Gary Born explains that “Paries freguently argue that their obligations to ne gl
or mediate were either fulfilled, or did not need to be fulfilfed, because negotiations
or mediation efforts were or would have been futile, Among other things, parties may
claim that negotiations could mot be prrswed because peither party would have
altered its position meaningfully or thet, even if negoliations had been pursued, no
agreement would have been reached” (Exhibit CL-75),

(i The futility exception under the circumstances of the case

276, Between 20 January 2021 and | April 2021, Claimant made several pavment
deminds for putstanding invoices (Exhibits C-5, C-6, C-B, C-9, C-11, C-14, C-15,
C-16,C-17, C-18).

277, After a first meeting held in Baghdad on 27 January 2021 (Exhibit C-7 and CsOP
slide 40) and another one in Dubai on 10 March 2021 (Exhibit C-1 9) 1o discuss the
payment of the outstanding invoices, Claimant’s Project Manager and General

** Claimant’s free translation of the following excerpt of CL-85: “[c)es vaimes festatives de résowdre fe diffdrend
a I aaiabie, dedmomtrent, 5i hesoin ext, qu'il o'y avait difi ples godre despoir de concilier lex parties, méme avee
Fintervention o un liers, & | 'dpoque o certe procédire avall &6 raduite ¢, ) I est ains re e o vl
alidipice angfonnedd bl poor la receurante, o avair en o ferme interion. & fin X005, de régler le differend (i Uiamdable
reparalit & s imiéndt oligne oe pretection”,

|
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Manager attended a mecting in Irag with the Governor of the CBI on 7 April 2021
{Exhibits C-19 and C-21)."" Both employees of Claimant (Messrs. Pether and
Radwan) were arrested at that meeting and then sentenced to five years of
imprisonment™,

278, On 27 Apnl 2021, CME’s legal counsel sent a final legal notice to CBI (Exhibit C-
23} which failed to meaningfully engage {Exhibit C-24),

27%. It stems from the opinions adopted by the Working Group on Arbitrary Detention ol
the Human Rights Council at its ninety-second session of | 5-22 November 2021 that
“the detention of Messes. Peiher and Radwan iy being used jo exercise leverage ina
commercial transaction, i violation of international law” (Exhibit C-47", para. $8).
The “Waorking Croup conclude|d] ihat Messry., Pether and Radwan are arbitrarily
detained on discrimingtory grounds, hased on their employmens with CME
Consulting” (Exhibit C-47, paras. 115 and 117).

280,  Irrespective of whether the conclusions of the Working Group on Arbitrary Detention
of the Human Rights Council are true or not, the arrest and detention of Claimant’s
emplovees on the basis of CBI's complaint is of @ nature to destroy any prospect of
resolving this dispute amicably.

281.  Despite the arrest of its emplovees, Claimant made an additional effort by sending a
mediation actice in accordance with clauze 3.2.1 of the Consultancy Agreement on
4 May 2021 (Exhibit C-27). It was confronted with Respondent’s silence and
unwillingness 1o settle their dispute as Respondent did not reply to such notice.

282, The Arbitral Tribunal is of the view that Claimant rightly considered that initiating a
mediation procedure in the circumstances described above would have been futile as
the chances of success were close 1o none. The Arbitral Tribunal holds that under the
futility exception Claimant was allowed (o start the arbitration proceedings without

further awaiting.

28%.  For the ahovementioned reasons, the Arbitral Tribunal decides that Claimant’s
claims are admissible.

B. i 5 i isin dent*s breaches of the Consuoltanc

Agrecment

284, Having decided that Claimant's claims are admissible, the Arbitral Tribunal must
mle on Claimant's claims arising from Respondent’s alleged breaches of the

B iap pbug CROP, slide 440,

o S0l paras. 012, See ales [ Exhibats O-2 and C-47),
" This repor has been admitted by the Tribumal af the Hearing beld on 8 September 2022 as Exhibit <47 given
that 11 is & public document and available 1o everyone on the internet and given that Respondent will be granted
“pigme fer ol ow e Flearimg oend in iy coe resporaes will be alle o comrei on ths documen”™ {See,
Hearing Transcript, pages 44 to 46 and in particular, p. 46, lines 5-18). By email dated B September 2022, Clanmaont
send b all involved including Respondent the link to sccess the repert and reminded that the report was pelmitiesd
on the record al the Hearing as Exhibit C-47 given s availability on the intermed. On 9 September 2022, the
Tribunal communicated o Respondent the Hearing transcript and issued Procedural Femetable M°3 which inclodes
“the possibility for Bespondent fo oebaodt ity conments on the Hearing by 28758 w M2 pmﬂl_sl.'l oait by
the Tribunal in its email, See also Procedural Order N4 dated 15 Janu 23 foomote n” 5. )

Consultancy Agreement and more specifically in relation w0 i) the outstanding
invoices between September 2020 and March 202 | (Section B.1.), ii) the outstanding
valug of the Consultancy Agreement (Section B.2.), iii) the interest on the
outstanding amounts due under the Consultancy Agreement (Section B.3) and iv) the
performance bond (Section B.4),

1. Clu s claims for ouis i VIHCES h 5 mbeer 2020

March 2021

285, The Arbitral Tribunal will first summarize Claimant's position on its claim for
outstanding invoices between September 2020 and March 2021 (Section B.).a.)
before recalling the Arbitral Tribunal’s Questions on this issue (Section B.1.b.} and
Claimant’s subsequent responses (Section B.1.c.), The Arbitral Tribunal will then
rule on Claimant’s claim on the maiter {Section B.1.4.).

. Summary of Clafmant’s position prior to the Tribunal’s Questions

286, Claimant explains that the Consultancy Agreement confirms that the Project
comprises two stages namely the Tendering Stage and the Construction Stage. The
Tendring Stage of the Project was for a fixed lump sum price of USD 376200, This
stage involved assisting CBI in preparation of tender documents for the Construction
Stage and Appendix 4 of the Consultancy Agreement (Exhibit C-1) confirms that the
Tender Stage “shall be | o 3 months™ Claimanmt further explains that the
Construction Stage is related 10 the supervision of the construction of the Project (i ¢
CME’s role as the Engineer). The Construction Stage is stated to be for a lump sum
price of USD 32,936,576 (Clause 2.1 of Appendix 3 of the Consultancy Agreement)
and appendix 4 confirms that the Construction Stage “shall be 48 months™ "

287, Claimant contends that, in accordance with “the Feex and Staff Utifization During
Construction Stage™ included ai Appendix 4 of the Consultancy Agreement™ and
clause 5 of the Consultancy Agreement (Exhibit C-1), it issued 7 invoices {nuitibered
33 1w 39) for the work it performed from September 2020 to March 2021 but that
Respondent, in breach of its obligations, failed 10 pay them for a wial of USD
5.847.530 ( Exhibit C-3),"

288.  According to Claimant, it sent numerous letters between January 2021 and April
2021 1o Respondent, which failed 1o provide any valid justification for its failure to
pay the outstanding invoices nor did it notify its intention to withhold payment with
reasons in accordance with clauses 5.2.2 and 5.5.1 of the Consultancy Agreement
{Exhibits C-1, C-5, C-29, C-6, C-8, C-9, C-10, C-15, C-16, C-17 and C-13)™
Claimant highlights that no specific objection with reasons wias ever made in relation
to a specific item of the invoices but that CBI made “broad, unsubstantiared, and
corifradiclory allegations concerning (CME s performence™ (Exhibit C-11).%7

W Sol, para. |5

e parn. |6,

® Ral, parns. 17-19

= RIA, para, 47; Sol, para 17,

" RIA, pamas. 49-51; S0, parks. 43-44
" Sol, para. 57, |
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289,  Claimant considers that, in any case, Respondent failed to issue a valid notice to
withhold payvment within the delay specified by clause 5.2.2 of the Consullancy
Agreement {Exhibit C-1)."" According to Claimant, the “ 30 dav paviment period jor
edach invoice omd the “final dave for poyment” for invaices 33 to 37 had expored by the
time CBI issues its fetter on 21 February 20217, Claimant explains that in CBIs
letter dated 21 February 2021 (Exhibit C-10), the latter alleged that invoices 33 to 37
were only received in CBI's management office on 30 January 2021 and that CBI's
management team cannot process not original copies of invoices.'™ Claimant adds
that by alleging that it only received the invoices on 30 January 2021, and that it
could only process onginal copies of the mvoices, it appears that CBI was implying
that it was not in breach of the 30 day payment requirement set out in clause 5.2.1 of
the Consulancy Agreement.' Claimant, thus, argues that there is no basis for CHI
to allege that it only received the invoices on 30 January 2021 and explains that, in
its reply letter to CBI dated 22 February 2021 (Exhibit C-11), CME confirmed that
each month the inveices were delivered by email (Exhibit C-12) comprising the
covering leter, invoice document and all certificates and supporting documentation
required, all of which were stamped and signed in accordance with CBI's
requirement.'™

290, Claimant further argues that Respondent’s allegations that it could not process sofl-
copy version of the invoices are untrue, "' Claimant insists on the fact that invoices
27 to 32 were lodged electronically (Exhibit C-12) but Respondent did not object to
having received only o soft copy thereof, it accepted and paid them.'™

291, Claimant alleges that the reason behind Respondent’s non-pavment is its frustration
with CME’s ebjection (Exhibit {-29) to the draft addendum sent by CBI in October
2021 {Exhibit C-4) which planned 1o extend the duration of the Consultancy
Agreement by 3 months while maintaining the contract price and redistributing its
fixed cost over the proposed longer period (Exhibit C-10).'" Claimant explains that
it refused such addendum as it corresponded to a 6% discount (Exhibit C-29).'%
Claimamt adds that it was also concerned that if it agreed to a three month period
extension without cost, it would set a precedent and CBI would demand additional
extensions without cost, thereby further difuting CME s fixed cost pi‘inl:-””

b, The Tribunal’s (uestions in refation to the isxue af stake
292, The Tribunal states below its question (with its original numbering) dated 11 April
2022 in relation to the outstanding invoices between September 2020 and March
20213

20 Hevw do clawses 1R fnor-glectronic forms) and 4.3.1 fvariation by written
apreement) of the Consuliancy Apreement have interplay wich the obiigation, under

" &ol”, para. T3,

* Bol”, para. 55.

I Sol, para. 44.

i ol pars. 49,

0 B, para. 50, =
105 Bl paras, 50-51 and para. 73, e AN ;
1™ 8oL, paras, 38, 50-51

1" 5o, paras 39-40 and par 39,
" SoC, paras. 3930 and para, 59.
W SoC, para. §9.

fragi Law, that contraces are performed in good faith farticle 150 of the fragi Civil
Codel, notably in clrcumstances where the Consultancy Agreement provided for
frverices to he delivered in hard copy (clause 3.2.1 of the Consultaney Agreement)
and Respondent ailegedly paid some imvoices received in soff copy only witheus
raising an objection {See para, 39 of Claimant 's Statement of Claim)? The Parties
are expected to pravide a full legal reasoning amd legal authorities in support of
their respeciive pasitions.

e Summary of Claimant s response

293, Claimant considers that pursuant to Article 164 of the lragi Civil Code'™, an
established course of conduct between parties should be binding, '™

294, Moreover, in accordance with Article 150,1 of the Iragi Civil Code' " and the rule of
estoppel, which is a cardinal rule of Shari’a, Respondent should be estopped from
denying “the legal ¢ffect of its previons conduct in having approved avid paid inveices
received in soff copy only without raising an objection”,'!!

295, Claimant explains that the Shari’a estoppel rule sccording to which “he who
attempied lo contradict his act shall mot benefit from his itempn’” is relied upon by
the [raqi Cournts (CL.-97),'"

d. The Teibuwnal s determination

296, The Arbitral Tribunal notes that invoices 33 to 39 were not paid by CBI. Claimant
alleges that pursuant o the contractusl provisions, it has an enforceahle contractual
right for the payment of the invoices since Respondent did not contest them as per
the mechanism agreed upon in the Consultancy Agreement.

297, In order 1o assess Claimant’s allegation, the Arbitral Tribunal i) first, will recall the
relevant payment provisions of section 5 of the Consuliancy Agreement {Exhibit C-
1), i) second, will rule on the validity of the dispatch of invoices in soft copy only
T_:,d ijj"] II]l;hird_ will decide whether Respondent validly contested payment of invoices
ko 5%,

298, Limst, clouse 5.2.1 of the Consultancy Agreement (Exhibit C-1) stipulates the
timeframe within which CBl must pay CME for the services rendered: “[t]he Client
shall pay the Consultant the amonnts die to the Consultant prior 1o the final date for
pavment, which shall be 3t) days from the daie of the Client 's receipt n_-,r’ Consultant
irvaice. The Client shall confirm o the Consuliant the date of receipr of each hared
capry arigingl invoice on the first working doy,

299, Pursuant to clause 5.2.2 of the Consultancy Agreement (Exhibit C-1), *[tlhe elfem
shall not withhold payment of any fee properly due 1o the Consultamt without giving
the Conswltam notice of his intention to withhold payvment, with reasons, no later

"™ Article 164 of the Iragi Civil Code provides that: “(/) Usage, whether general or specific, is @ rue. i7) [ e
CenrTT chitarg peinile D peaa wllich s be abaerved”,

W Co A, parss. 119120,

" Article 150.1 of the Iraqi Civil Code provides that: “The comiract musi be periormed iceovdiste To iy coatents
awrd in o mamner wiiich confovnn fo the sovees (reguinements) of good falil”, : RN

" CeA, pam. 121, ; )
"2 8o, pare, 122 | . o
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than four davs prior o the final date for poyment. §f no such motice of an fnfention o
withhold pavment ix given thew fhe consultants hall feic] have an enforceable
Contracheal right to such paymeni™,

304, In sccordance with clause 5.5.1 of the Consullancy Agreement (Exhibit C-13, “[i]f

any ftems or part of an item in an invoice submitted by the Consultant is comtesied
e the Client, the Client shall give novice of his imention o withfold povment with
reasans and shall not delay pavment of the remainder af the invoice. Clause 5.2.2
shall apply 1o all confested amounts which are finally determined fo e been
pavable o the Consultan™.

30l It stems from the abovementioned provisions that the Parties have strictly framed the
terms of payment. Respondent 15 under the obligation to pay within 30 days of receipt
of Claimant’s invoice. IT it intends to withhold payment of an invoice in pant or in
todal, Respondent must send a notice, no later than 4 days before the deadline, siating
the reasons for withholding pavment and identifyving precisely the items concerned
for each invoice, Respondent shall not delay payment of the uncontested remainder
of the invoice.

302, Second. concerning the validity of the dispaich of invoices in soft copy only, the
Arbitral Tribunal notes that clause 5.2.1 of the Consultancy Agreement (Exhibit C-
1) requires the original inveices 10 be dispatched in hard nﬂp!.-'.l H

303, However, the Arbitral Tribunal acknowledges that. in accordance with Article | 50.1
of the Iragi Civil Code'"*, a contract must be performed in good faith. Article 164 of
the Iragi Civil Code'" also imposes a binding effect to an established course of
conduct between partics.

M, Therefore, pursuant to the rule of estoppel which is a cardinal rule of Shari®a,
enshrined in lragi law (Exhibit CL-92: “he who attempited fo contradict his act shall
et henefit from his aifempt™), one party must be estopped from contradicting itself
to the detriment of the other party.

305,  Respondent alleges in its 21 February 2021 letter that it only received the disputed
invoices on 30 January 2021 and that “CBI management cannol process aot-origing
coples of imoices” (Exhibit C-10). It appears that CBI was implying that it was mo
in breach of the 30 days pavment requirement set out in clause 521 of the
Consultancy Agreement since the only daie 1o be taken into consideration is the dale
of receipt of the hard copy original.

36, Claimant contends that Respondent “paid invoices 27-32 and raised no obfection
about the fact that the invoices were received in soft copy only™.'"" Claimant adds

I Clause 5.2.1 of the Consultancy Agreement stipubstes that: * The cliens shall pay the consultans the amon due

s thhe Corendiand peior fo the fimal date of payment, which shail be 30 days from the doe af the cliem s recei of

i comiicmi arvaice. The cltet shall confirme do the Oonsafiam the date of receipt af each Tard copy ovigin
dmvvarce e S fiesd working day”'. | Emphasis added).

VA Article 1501 of the Iragh Civil Code provides that: * The conrecs rirsd be performed according te lis contents
o i er ey whtich coafire io the morins frequiremeas) of good faith”,

"% Article 164 of the Iragi Civil Code provides that: “(f) Usage. whether gomeral or specific, is o rde. (2) Usage
commnn amorg people i proalfelicl st be ehisrved" FATATEE T e,

" Sol”, para. 38 r v \\ﬁ-ﬁ

that CBI"s allegation that it could not process invoices 33 to 39 in soft copy only is
therefore “completely untrie™,""" -

07, In the present case, Respondent proceeded with the payment of invoices 27 w 32,
which were sent in soft copy only. and raised no objection in this repard ( Exhibits C-
12 and C-46). By refusing to pay the disputed invoices on the grounds that they were
dispatched in soft copy, Respondent is contradicting itself to Claimant's detriment
and should be estopped from doing so.

308, The Arbitral Tribunal therefore considers valid the dispatch of the invoices by sofi
copy, in accordance with the principles of good faith and estoppel.

309, Third, the Arbitral Tribunal must decide whether Respondent validly comesied
payment of invoices 33 to 39,

310, Pursuant to clouse 5.2.2 and 5.5.1 of the Consultancy Agreement {Exhibit C-1), the
contestation of any invoice should be done with reasons “no laser than forr days
prior fo the final date for payment™ '™ Since the Arbitral Tribunal decided that the
dispatch of the invoices by soft copy is valid, the 30 days time limit for pavment
should run from the receipt of the invoice in soft copy.

Al The Arbitral Tribunal highlights that if no such notice of contest is given within the
abovementioned time limit, Claimant shall have an enforceable contractual right to
the payment of its invoice."™

312, Asevidenced in Claimant’s Exhibits C-3 and C-18, invoices 33 to 39 were submitied
on the following dates:'™"

? S0, pari. 51

" Clause 5.2.2 of the Consultancy Agreement reads as Tollows: “[tJhe cliens shad! mor witkhold penvaneint & iy
Jew properly due to the Camsultant without giving ihe Consaltent notice of hix fmertion o withturld peyvment, with
reasons, 0 later then four davs peior o the fnal dote for pavmsmi If roe grech matice af an intention to witlhold
PV 8 given e the conznitants hail [{sic] have an enfircoable Contractual right to ek payment®.

' Clause 5.2.2 of the Consultancy Agreement reads as follows: “[tJhe client shall mof withivld peymens of @y
e properly dve for the Considian withow giving the Consuliant notice of his infestion towithiold pavment, wiih
roasons, mo laler than four days prioe to the final date for paveens If oo such aotice of e DNEEGE fowithhold
jfl_y;:r;:u ix _:.;irjr:': than the consuttants bell (aicf have o enforceable Comtruciual right e sweh payemenr™ T
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313, Concerning invoices 33 to 36, Respondent did not file any notice of its intention 1o
withhold pavment within 26 days (e, no later than 4 days prior to the 3}[’: da:'r's
payment requirement under clavse 5.2.2 of the Consultancy Agreement) of receipt
each of these invoices. Therefore, the time limit had lapsed by 21 February 2021
when Respondent allegedly contested such invoices (Exhibit C-=10), The Arhitral
Tribunal considers that on 21 February 2021, Claimant already had an enforceable
contractual right to such payment pursuant to classe 5.2.2 of the Consultancy
Agreement (Exhibit C-1).

314, Invoige 37 was sent by Claimant on 31 January 2021 (Exhibit C-3). R:spnndc_m‘_s
letter of 21 February 2021 was therefore within the abovementioned time limil
{ Exhibit C-10).

315, Yo, pursiant to clause 5.5.1 of the Consultancy Agreement (Exhibit C-1),
Respondent should have (i) identified specifically which items of invoice 37 it was
contesting, (i) stated the reasons for such contestations, and (iii) paid the remainder
of the invoice which was not coniested.'”’ In its letter dated 21 February 1021
(Exhibit C-10), Respondent did not separately identify any “item or part af an ites”
in invoice 37 and did not panticularise the reasons why it contested any specific “irem
or part of an item” in invoice 37. The Arbitral Tribunal therefore considers that
Respondent failed to contest invoice 37 in accerdance with the conditions set out in
clause 5.5.1 of the Consultancy Agreement {Exhibit C-1) and that Claimant has an
enforceable contractual right to such payment pursuant (o clause 5.2.2 of the same.

16, Invoices 38 and 39 were dispatched by Claimant on 28 February 2021 and 28 March
2021 respectively {(Exhibits C-15 and C-18). There is no evidence on record that
shows that Respondent contested, with reasons and within the time [imit, part nr_al_l
of these invoices in accordance with section 5 of the Consultancy Agreement (Exhibit
C-1).

117,  For the reasons stated shove, the Arbitral Tribunal decides that by refusing to pay
within 30 days of receipt of the invoices while failing to contest in aceordance with

[ The Arbitral Tribunal recalls that clause 5.5.1 of the Consuhancy Agreement stipulates: “{ilf any itenes or part
af an iiem in av dirvoice submitied by the Consulianr is contested by the Client, the FF&_{HWW?’HM
itterion i withiedd pavment with reasons and shall pot delay pavment of the remngiiider of the imvoice. Uleitve,

5.2.7 shaall el v afi covtesied amonts which are finally dedermined i have .I'I»Cunw:hfc I'r.l.J.J_:IE i'umu.rm.!uﬂ N\,
) :'-1 b
Hx‘ﬂ'-._ - Ll o
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the time limit and mechanism of section 5 of the Consultancy Agreement (Exhibit C-
1), Respondent breached its payment chligation. As o consequence, Claimant has a
contractual right to the payment of invoices 33 10 39,

118 In any event, irrespective of the contractual mechanism of section § of the
Consultancy Agreement and whether Respondent timely contested the invoices or
not, Respondent gives contradictory and unclear reasons for its default of payment.

319, Respondent argued in its 21 February 2021 letter that it “way waiting for the
redixtribution of CME fee and staff wilization during the Construction stage”™ 1o
proceed with the payment of invoice 33 and that the invoices 34 to 37 had only been
received by its management on 30 January 2021 which could not process them as
they were not original copies (Exhibit C-10). Respondent further contended that the
amounts claimed by CME were not proportional to the Project’s progress and that
UME had breached some of its obligations, CBl concluded that its team “woredld
proceed with payment process for inveice (33, 34, 35, 30 and 37); However, the
amonnis requesied will be reduced with hold in accordance with abovementiomned
motes according fo the item 5.2 and ftem 5.5 of the contracr™ (Exhibit C-10).

320.  Hespondent's two pages long letter dated 21 February 2021 is broadly drafted
{Exhibit C-10). It does not substantiate or specifically particularise Claimant’s
alleged failures'*,

321. Further, the Arbitral Tribunal notes that, on 23 February 2021 (only 2 days afier the
issuance of the letter dated 21 February 2021), Respondent praised Claimant for its
work and confirmed that it will honor the payment duties (Exhibit C-28).'* On 25
February 2021, CBI issued instructions for the partial payment of invoices 33 w 37
in the amount of USD 1,704,549 (Exhibit C-13)"** but Claimant did not receive any
payment { Exhibit C-20)."%* CBI provided no specific reasons why it was withholding
the Tull amount under each invoice.

322,  The Arbitral Tribunal considers. based on the evidence on record. that Respondent

had ner valid reasons for non-payment of the invoices 33 0 39 which are determined
to have been due,

123, Consequently, the Arbitral Tribunal orders Respondent to pay Claimant the amount
of USIY 5,847,530 for the outstanding invoices 33 to 39 (Exhibits C-3 and C-46),

p i f i th to maining value of the Consultanc

Agreement

324, The Arbitral Tribunal will hirst summarize Claimant’s position on its claim with
respect 1o the remaining value of the Consultancy Agreement {Section B.2.a.) before

2 Far example, CBRE stabed that * gome of the covvuftan obligationy e v beem performed according fo e
ronfrael such as fe iollmeing some delovs happened deating wirl ot ofaimy il exfersion of e olaims,
dedays happened o responiogg ie RED s o the sbmiieals of the clieat and e controcior, the anding docimrem
coreed syatemt & od fielly operationad yef [, 07 (Emphasis added),

1 Exhibit C-28, p.2: "the OB commends the ¢fforis your bave expended in this project, demrovstiating onre
condivmied commiimend fo the exeewiion of N terms of the contract wd e release of voewr papments as soon os
possibie” T CINERLE

1% See glug CeOP, slides 28 and 2%, S

12 8o, pare. 70, l:f
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recalling 1) the Tribunal’s Questions on this issue (Section B.2,b.), ii) Claimant’s
subsequent responses (Section B.2.c.) and iii) Claimant’s Submission on Quantum
dated 17 August 2022 (Section B.2.d.). The Arbitral Tribunal will then rule on
Claimant’s claim on the matter (Section B.2.e.).

i, Nummary of Claimant’s pesition prier to the Tribanal's Cuestions

125, Claimant explains that in March 2021, CME intimated that it would be forced 1o
demohbilize in light of CBI's failure to pay CME’s invoices."™ Claimant adds that on
31 March 2021, it wrote to CBI informing it that it would “rewain fix superviston up
to & Apweil 20217 (Exhibit C-21) and indicated that it hoped that the meeting scheduled
on 7 Apnl 2021 would result in a resolution of CME's outstanding inveices. s’

326, Claimant insists on the fact that the wrongful arrest of CME’s representatives at this
meeting ended the prospect of an amiable setilement and Claimant therefore was
forced o demobilize its staff as a direct consequence of Respondent’s breaches of its
payment obligations. '

327, Cluimant thus contends that pursuant to Article 169(2) of the Iragi Civil Code'™, it
is entitled to claim for damages incurred as a result of the breach. ™ Claimant further
explains that aceording to Article 16H2), direct damages include actual loss and |oss
of profit™! 1o the extent they are a direct result of the breach.'

328. According 1o Claimant, under Iragi law, damages are recognized to include loss of
profit to the extent this is reasonably foreseeable and would definitely be incurred in
the future. " Claimant thus argues that in circumstances where CBI has unjustifiably
breached its payment obligations forcing CME 0 suspend its performance, “lragi
low allows UME ta claim the remaming valuve of the Consuliancy Agreement as a
{oss of profit as thiy would have been definitely incurved in the future had CBI ot
Bredached fis obiigations and. the implementation of the Consuliancy Agreement had
continmed”.'* Claimant concludes that., as a consequence of CUME's forced
demobilization caused by CBI's breaches of the contract, it was wrongly deprived of
the outstanding value of USD 5,190,572 under the Consultancy Agreemnent (Exhibit
c-30).'*

128 Sl narn 75.

127 Sal, pariL 76,

1= S0l para. 77,

= Anticle VG2 of the Iragi Civil Code specifies that: “the damages |, ..) incliaey [slef the loss of amd the jost

praifit suffered by the creditor on accout of fosy of o delay in receivimg the right provided thad fis was @ namral

vesalt of the failiwre of or delay by the debior fo performy the obligation"'. See also CsOP, slide 56 and Exhibit -
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b, The Tribunal's Questions in relation to the issue af stake

329, The Tribunal states below its questions (with their original numbering ) dated 11 April
2011 in relation o Claimant’s claim with respect to the remaining value of the
Consultancy Agreement:

3.4 Under lragi Law aned the contraciual provisions, does Respondent's alleped
Jailure to pay Claimant's involces fusiify Claimani's demobilizaiton isee. paray 73-
77 and para. 81 of Clalment s Statement of Claim) ar does it only permit Clatmant
(subject t various conditions) to suxpemd the performance of its obligations® The
Farties ore expecied to pravide a full legal reasoning and legal authorivies in
support of their respective positions.

3.2 Was the Consultancy Agreement terminated? Specifically, is Claimant s
demebilization tantamount to o termination of the Consulfancy Agreement fy
Claimant” In the affirmative, is xuch termination lawfiul wder fragi Law (notabiy
wnder articles 177 and 178 af the fragi Civil Code) and the contractual provisions
frotably wnder clause 4.6.3 of the Consultancy Agreement)? The Parties are
expected lo provide a full legal reasoning and legal awhorities in support of their
FOSIRECTIVE [RRSITIONS,

4.0 Under Iragi [sic]. is it possible 1o claim the profits that would have heen
generated by the contract (ie the loxs of profit) in case the contracs was not
previously terminated” The Parties are expected to provide a foll legal reasoning
and legal authorities in support of their respeciive pasitions.

4.2 Under Iragi law, is the recoverable loss of profit equal to the income that would
have been generated had the coniract been performed normally or is the
recoverabie loss of profit equal 1o the income that would have been generated minny
rhe costwexpenses that would have been incurred 1o genevate sneh income? The
FParties are expecied to pravide a full legal reasoning and legal authorities in
supprort of their respective positions.

4.3 Assuming thai the contract comtinued to be performed normally, would Claimant
have incurred costsiexpenses in order to earn the remaining/outstanding value of
the Consultancy Agreement (USD 5190572 as alleged by Claimanti? In the
affirmarive, what would be the amount of such costs/expenses? Should such costs be
deducied from the alleged USD 5 190 572 remaining‘outstanding value of the
Consuliancy Agreement” The Pavties ave expected to subsianiiate their fignres.

o Swrmmary of Claimant's responses
330, As regards question 3.1, Claimant states that pursuant to clouse 4.6.3 of the
Consultancy Agreement (Exhibit C-1), “[alfier giving ot leass 14 days’ notice to the

Cllent, the Consultant may, by a jurther notice at leasi 42 days, terminaie the
agrecment, or at his discretion, withowt prefudice to the right io terminate, miay

71 )
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suspernd oF continue suspension of performance of the whole or pari of the
" 136

Servicey
331, According to Claimant, by demobilizing on & April 2021 afier the notices of 7 March
2021 and 31 March 2021 (Exhibits C44 and C-21), and the armest of ils
representatives at the 7 of April 2021 meeting, it exercised its right to suspend its
obligation as a direct consequence of Respondent’s failure to pay the outstanding
invoices in accordance with Article 282 of the Iragi Civil Code which addresses the
issue of withholding performance.”” Claimant acknowledges that there is no Iragi
law or caselaw sddressing the concept of demobilization as “an independent measure
in response o failure to perform an obligation™ ™ Claimant adds that while
demobilization is generally accepted to involve the removal of all resources from the
praject site on completion or termination, there is no provision of Iragi law which
prevents demobilization as a consequence of the contract being suspended.'”

3132, In its answer o question 3.2, Claimant clarifies that the Consultancy Agreement is
suspended and not terminated as neither party issued a formal notice of termination
in accordance with Article 177 and 178 of Iragi Civil Code. '™

333, As regards question 4.1, Claimant asserts that pursuant to Article 169(2) of the Iraqi
Civil Code'™!_ “ir is possible 1o claim the profits thar would have been generated by
the contract fie., the loss of profit) in case the contract was nof previeusly
rermtinated '

334, In its answer 1o guestion 4.2, Claimant specifies that recoverable loss of profil
includes “all e revermes thal the creditor would have earned, the costs that it would
have incurred and the costs that it wowld have avoided”."? The purpose of Article
1692) of the lragi Civil Code being to put the creditor in the situation in which it
would have been had the debtor performed its obligation under the contract, '

335, Finally, as regards question 4.3, “Claimant confirms that the fotal remaining vl toe
of the Consultancy Agreement (s subject to the costs/expenses that the Claimarnt
weuld have incurved from 1 April 2021 wtil the completion of the Praject on 1)
Jamuary 2022 Accordingly, the Claimant clarifies and confirmy that the costs it
expected to incur were USD 832,305 28 0

1% CeA, para, 124.

17 Cg A, paras. 126 and 127, Articke 282 of the Iragi Civil Code siipulates: “Every person who ﬁm‘lﬂnﬁ'”ﬂ_‘w i
wbligation to deliver a thing mey abstain from performunce ax Jong @s the ereditor fas not performed on nb.':;l.;r.rrmrr
i from fim which arose by reason of and is connecied with tre debor s obligations”. See also CsOP, slide 45
and Exhikit C-3 1, paras 3.1=3.5,

IR e, parn, 128,

A, L, 128,

WO A paras. 129-130,

1 Artiche T6M2) of the Tragi Civil Code specifies that: “the damenges || inclides fsic] the losy of and the last
ot suffered by the creditor ™. See alet reference o Exhibit CL-98 ) e

2 CaA, para. 1335, i :
3 C, pora, 134, A _
4 e, para. 134 i LR |

"*CsA, para 135, iz L R i COu & & RATN
5, pi k _ﬁ £ aa
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d,  Summary of Claiman s Submission on Quantam dared 17 Auguse 2022

336, In its Submission on Quantum dated 17 August 2022, Claimant clarifies its claim
with regard 10 the remaining value of the Consultancy Agreement in terms of
quantum and provides further explanations.

337, Asitsmain claim. Claimant contends that pursuant 10 Article 1501 of the Iragi Civil
Code'*", Respondent should have performed the Consultancy Agreement in good
faith and in accordance with its terms and that Respondent®s breach of contract forced
Claimant to demobilize and thus it was wrongly deprived of the outstanding contract
value,"*" Claimant explains that the outstanding contract value is calculated as the
difference between the todal contract value for the Construction Stage (USD
32,936,576) and the tomal amount invoiced to Respondent (USD 27.746.004)."%
Accordingly. Claimant seeks o recover the amount of USD 3,190,572 under Article
150 of the Iragi Civil Code, "

338,  Inthe aliernative to its main claim of USD 5,190,572, Claimant is secking damages
under Anticles 168'™ and 169" of the Iragi Civil Code. according to which direct
damages include actual losses and loss of profit. Claimant clarifies that the total
amount of its claim for damages, including actual losses and lass of profit, under its

lNernative clai icles |68-169 of the Iragi Civil Code is LIS[
4,342 924 15.'% In this regard, Claimant explains that “CME's cost and profit

associated with the performance of the Consultancy Agreement were proportionally
distribured over 48 months ax well ax i pavment from CBIL CME has included some
af the incurred cost and profir for the fiest 39 months in the imvoices issied lo CRI
during Period [ [before CME’s demobilization in April 2021 | including the imaices
33-39 which remain owtstanding to date. {n the meantime, a part of these costs

B aricle 15000 of the Iragl Civil Code pronicles that: = Fhe comiract oned be perfirmed according (o i confemi
and i o mcrurer wiich Conforms i the norms Sreguirementsd of good frik™,

T ), pari. 1.4,

MR L), para, 22 See ples Exhibit C-46, i1 baing noded that the fotal ameant imveiced o Bespondent (LS
27,746 (MM ) includes the paid invoices amounting te LS 21,898,474 as well as the outstanding invinees 33 i0 3%
pmounting 10 USTY 5847530 the amount of which was gromied by the Arbitral Tribanal under section VIILE. 14,
nbove,

M Bad), parn. 2.2,

15 Article 168 of the Tragi Civil Code provides that; “3F i is impossibly for the obdige of o comiracs fa perform v
oflimations specifically e will be adivdoed o pav damages for nos-performaies of v ofligation wfess e
axtabiizties har the taporsibality of te performmee wos die (o g coese hevesd Ris control, e aoilfoation will
foe e e 3 et el Froaw clefonved! Oveas fare de) e preefrmanee of his obllgaiion ™. Sec also C3OP, slide 53

U Article 169 (1) of the Iragh Civil Code provides that: “if the conmprerseion fdameges) bax not been extimeted in
the contract ar i Lrp.rr.lvf:i.wr r.l_-," the Lo {1 werll be arove vy 'l"."' the oo™, Articke w:'[z; of the |r-.ii Civil Camle
specifies that: “the domages |...] includes [sic) the loxs of and the fost profit suffored by the creditor on acemmi
of lags of v deleay in woceivimg The right provided thent this wies o mabwral reswlt of the failiwe of or delay by e
diehinr ta perform Hie ablipasion”, See nlso C20P, slide 56,

"= 5o, parn. 1.5, The Tribunal notes that wherens Claimanis expressly requests “damageys wmnder Ariicfes 5=
AW o e fragl Ol Code, accarding toowhick direct damages ol aorc Tovses aned fosy af prafir™ (So0),
piral.5), Cloimants thercafier, throughout ns Sold, rebers to “acfua foses™ a8 “damiages™, Claimant Tunher
clarified at the Hearing that “ i Arriele 168 of the Civil Cede, we lvrve nnder a generic heading of 'dasrages ' oo
B cansed ot [ic) of profie. We thought that we showld presens to the Tribsad our claim under tic headings,
actiel foxs ol foss of profin,. Boh fail wnder domages. To arswer Vour question; Sie ves-weeang Claiming the
et st o A (X o ander the glvdal dide of damoges presaeiin e Avifcle Jﬁ'!-’f.?:l":l'l'l;ﬂ\ar'jllg_

Transcript, p.i23, lines 813, I."
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effectively incurred by CME remained ouestanding av of Apeil 2021, when CME wax

farced to demobilize |Period 2 after CME"s demobilization]. decordingly, CME seeks

fo recover those cost as well as a loss of profit velated to months 4048715

To support its alternative claim. Claimant refers to an Excel spreadsheet (Exhibit C-
46} with hyperlinks to supporting documents providing an overview of the costs
incurred and “the expecied prafits and damages on the Profect™.'™ For computation
purposes, Claimant divided the contract duration into two periods: Period | relates to
the period from 10 January 2018 (stant of the Construction Stage) e 3] March 2021
{until the breakdown in the relationship between CME and CBI) while Period 2
eovers the period from | Aprl 2021 to 10 January 2022 (the completion date).'*

CME is therefore claiming, as part of its aetyal losses (referred to by Claimant as
*dameges™), the proportion of its total incurred costs applicable to Period 2 on a pro-
rata basis. In that respect, “CME has apportioned the costs over Period | and Period
2 by reference to the expecied revenwe for the Project which v an §4.24% " revenue

Jfor Periad [ and a 13 7% revenne for Period "

Specifically, Claimant seeks 1o obtain the proportional amount of the Contract
Expenses applicable for Period 2, which represents USD 59,693 .26, Claimant also
considers being entitled to recover the sums paid to the consultants on a pro-rata basis
under Period 2 as they were engaged and paid by Claimant at the outset of the Project
but still benefitted to Respondent after the suspension of the Consultancy
Agreement,”™ Claimant contemplates that the Consultamt Expenses for Period 2
amount to USD 1,948,765.08."%" Claimant also claims for the salaries incurred during
Period 2 in the amount of USD 299,260,14." Finally, Claimant secks to obtain the
proportional amount of the other Project related costs applicable for Period 2, which
represents LIS 52,728 04"

Thus, Claimant seeks 1o obtain a sum of USI 2.360.446.52 representing the toal

actual losses (referred to by Claimant as “damages™) for Period 2 as follows:'™

Peried 2 (1 April 2021 to 10 January 2022)

frem LSD
i 'r.rm'ran;; EApEnNE Feadd 2
Comstliant expenses 948, 763,08

Document 6-

12 g0, panks. 3,13 and 3.5,
WX Sar), parns, 3,14 and 3.5,
" Bal], parm, 3.5,

11 2ol para, 3.2,

e}, para. 1.3,

%% S0}, para. 3.4,

1% g4 20 equates bo invoices for 39 months of the 48-month duration of the Consultancy Agreement,
17 15, 76% equates to invoices for months 40 to 48 of the Consuliancy Agreement

. 198 (), parn. 1.5,
1% Rol), parns. 3,10 and 3.5, ._‘d__..-'T__--T:T'. P
140800, paras, 3,12, P o '
| *1'50Q), par. 3.5. ‘

e o 74
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ﬂ:"'r'a.fnrff: Period X incrurred 290 Yl 14
{ ey F2 72804
Toral damages 2,360, 446,52

343 As for the loss of profit"”, Claimant calculates the Project profit margin “Mye
deduciing the Project Consfruction Stage cost value from the Total Project
Construction Stape valwe and then diving [sic] the resulting amount by the Total
Profect Construction Stage vidue again™."™ The resulting number is multiplied by
100 to obtain a percentage figure.”

344, The formula is provided below:

Profit Margin % = (Total Project Construction Phase value — Project Construction
Stage cost value) /| Total Project Construction Value X 100,
Profit Margin % = (32.936,576,00 — 20,356,840,01) / 32,936,576.00 X 100,

345, According 1w Claimant, the Project profit margin is therefore 38,1926 Claimant
then applied such Project profit margin to the anticipated revenue for Period 2 (ie
LISDy 5.190.572) to obtain its loss of profit, which amounts, according to Claimant,
1o USD 1,982.477.64.""

6. Claimant contludes that CME™s damages claim for actual losses (referred o by
Claimant as “damages™) and loss of profit under Articles 168-169 of the leagi Civil
Code is as follows:"™

Loss of Profit and darmrages for Period 2
[ Total incurred damages for Period 2 LSD 2,360, 446.52
feradsd
Loss of Profit (38,19%) USD [,952,477.64
Toral Claim USD 434292415
& The Tribunal™s determiimation
347.  The Arbitral Tribunal shall i) first, decide whether Claimant was deprived of the
remaining value of the Consultancy Agreement due to CBI's breaches and if so.
Mo}, para. 4.3,
" Bl para. 4.1,
1 o), pare 4.1,
™ 5oy, para. 4.3, oy
M Loy, para. 4.4, f, )
E a0y, para. 4.4, : : =
h iy ?!. III
=
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i) second, assess the guantum of Claimant’s claim in relation to the remaining vaiue
of the Consullancy Agreement.

348,  First, the Arbitral Tribunal recalls that in accordance with Article 282 of the lragi
Civil Code'” a creditor of an unperformed obligation ¢an in turn withhold
performance of its obligation.

349, On 7 March 202 |, Claimant gave notice to Respondent that “as a direct rexsuls of non-
perviment for a profonged period of time, CME will be forced to demobilize their site-
based team ax of 31 March 2021 (Exhibit C-44).

350,  Claimant sent a letter 1o Respondent on 31 March 2021 whereby it accepted Lo wait
until the meeting scheduled with Respondent in Irag on 7 April 2021 before
demobilization. In such letter, Claimant explained that “in an attempd 1o reselve the
cirrent oulstanding issues CME will retain site supervision up io 8 April, 20217
{Exhibit C-21). Clearly, Claimant was hoping that the meeting of 7 April 2021 would
result in a resolution of CME'"s outstanding invoices.

351.  However, the problem with CME'"s outstanding invoices was not resolved at such
meeting. To the contrary, Claimant’s Project Manager and General Manager were
arrested at that meeting and sentenced to five years of imprisonment {Exhibits C-19,
C-21 and C-47).' ™ This course of events confirmed to Claimant that CBI will remain
in breach of its payment obligation (see section B.1.d. above).

352,  Therefore, Claimant was entitled to withhold the performance of its services under
the Consultancy Agreement pursuant to Article 282 of the Iragi Civil Code, the
performance of the services being the “reason of” and “comected” 0o CB1's payment
obligation.

353.  Claimant withheld the performance of the services by demobilizing on 8 Apnl 2022,
as previously declared 10 Respondent in its above-mentioned letiers dated 7 and 31
March 2021 (Exhibits C-44 and C-21), it being noted that there is no provision of
Iragi law which prevents demobilization as a consequence of the contract being
suspended,'™

354.  Based on the forgoing, the Arbitral Tribunal is of the opinion that CME was forced
10 suspend its obligations/demobilize due to Respondent’s continued breach of its
payment obligations.

355, Currently, the invoices 33 to 39 are still unpaid more than two years after CBI's
default and the original time of completion of Claimant’s services under the
Consultancy Agreement {Le. 10 January 2022) lapsed., It follows that the Consultancy
Agreement is irreparably compromised and Claimant was definitely deprived u:rt‘l!1e
remaining value of the Consultancy Agreement due 10 Respondent’s breach of its
payment obligations.

7 Antiche 282 of the Iragi Civil Code stipulates: “Every peraon who has underiaken an oblipalion to deliver &
ihivgz may abstain from performance ax fong ax the creditor fas st performed o obligation due from -ﬁ'-'ﬂ" l-l:_hl:l'-'h
arese by reasan of and is connected with the debior s obligations™, See also UsOP, sfide 55 pm Exhibit C-31,
parns 3 F=3.5 ot . 73

17 B alen U500, slide 40,

" CsA, par 128, 1
il 6

156, Second. with regard to the quantum of Claimant’s claim in relation to the remaining
value of the Consultancy Agreement, the Adbiral Tribunal recalls that, as its main
claim hased on Article [ 50of the Iragi Civil Code, CME contends that it was wrongly
deprived of LIS 5,190,572 that it caleulated by subtracting the total amount invoiced
to Respondent (LS 27,.746,004) from the total contract value for the Construction
Stage (LISD 32,936.576)."™

357.  The Arbitral Tribunal rejects Claimant™s main claim amounting to USD 5,190,572
which represents the expected revenues from the Consultancy Agreement had the
latter continued to be performed nommally until 10 January 2022,

J5E.  Indced, as evidenced from the extract of the treatise of Professor AlHakim {Exhibit
CL-98), the purpose of the damages o be granted under Iragi law is o put the creditor
in the sitwation o which it would have been entitled had the debtor performed its
obligations under the contract,' ™

359, Claimant recognizes in its CsA that “rhe tofal remaining valwe of the Consultancy
Agreement ix subject o the cosfyexpenses that the Claimant would have incurred
from 1 April 2021 until the completion of the Project on 10 Januwary 2022°.'™

360, It follows that if’ the Arbitral Tribunal were w grant Claimant the total remaining
value of the Consulncy Agreement without deducting the costs that would have
been incurred, Claimant would be put in a situation better than the one to which it
would have been entitled had CBI performed its obligations. Article |50 of the lragi
Civil Code (establishing the good faith principle in performing contracts) is ofT topic
and does not play a role in assessing one’s contractual damages.

a6l In the alternative, Claimant is seeking “damages under Articles 16877 and 1697 of
the Tragi Civil Codle according to which divect damepes include actual fosses and
loss of profif” in the amount of USD 4,342,924.15.'"

362, The Arbitral Tribunal recognizes that Article 169 of the lragi Civil Code is the
relevant provision o assess one’s contractunl damages. According to Article 169%2),
the damages shall include the actual Iosses and the loss of profit. And secording toe
Article 169(1), “ff the compensation (damages) has not been estimared in the
contract or In a provision of the law it will be assessed by the court™."™ Therefore,

'™ Sol), para. 2.2. See also Exhibit C-46, it being noted that the 1otal amount invoiced o Respondent (USD
27,746,004} includes the paid invodces amounting to LIS 21,898,474 {invoices | 10 32} as well as the cutstanding
inveices 33 1o 39 amaunting e DS 5 847 530 the amount of which was granted by the Arbitral Tribunal under
section VIR 1.4, above.

' CaA, para, 134,

'™ Cs AL para. 135,

" Article 168 of the Iragi Civil Code provides that: =¥ {5 impassible for the ablge of o comract (o perfovm ls
obligations specifivatly e will be adivdeed ro pay damages for son-performance of iy obfigealion nndess he
eatiehfishes that tw inpossibilfity of the performance was due fo o casse bovorsd bix control: e adfucdicarion will
Byt e e (e ollipe R defayved (was lafe Bl the performnce af bl obligetion”, See plso Ce0P, alide 55

'™ Articke 169 1) of the Iragi Civil Code provides that: “if the compescation (dameogrest ey not been cxtioaied in
the comiract or bt a provision of the faw if will be auessed by the court”. Article 1692} of the Tmgl Civil Code
spocies thar “the dewmages [...] ireludes fane ) dhe foss af ama the loss pratil suiifered by the orraitar o aoeamm
i foxs of ov delay e receiving i right proviced tat s was o scread resalt of the e of or detay by e
ddebror ¢ pecfora the offigarinon ”, See also C3OP, slide 26 and Exhibit C-31, poras. 4.54.9,

T Sod}, porn. 1.5,

W Bpe Cwlip, slide 56 and Exhibit C-31, pard. 4.5,
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where the damages are not guantified in the contract, the Arbitral Tribunal has the
power and discretion to decide on the damages.

363, To calculaie its alternative claim for damages, Claimant has distinguished between
the actual losses which amount to USD 2.360,446.52 and the lpss of profit which

amounts to 1,982,477.64.""" Thus, Claimant is claiming the total amount of USD
4,342.924.15 as damages.'™
364, With regard to actual losses, Claimant has distinguished between two categories of

costs: salaries and other costs {Exhibit C-46),

365, Forthe salaries. Claimant has thus determined the amount of salaries that should have
been incurred in Period 2 (after CME"s demobilization) in proportion to the salarics
incurred during Period | (before CME"s demobilization). The Arbitral Tribunal notes
that Claimant has added the salary costs incumed during Period I (USD
299.260.14)"* to the salaries saved during Period 2 (USD B47.647.85) for a total of
LSD 1,146,907 98." Since the incurred salaries during Period 2 (VS 299,260, 14)
were not recovered due 1o CME's departure, they were treated as actual losses by
Claimant.

366.  For the other costs (Contract Expenses, Consultants Expenses and Other), Claimant
contends that these costs were incurred in Period | but cover the whole Project and
should have been recovered during Period 2.'™ Claimant thus calculates the
percentage share of revenue for Periods 1 and 2 and then bresks down the costs
between Period | and Peried 2 by applying such percentage to determine whal costs
would have been recovered in Period 2 had the Consultancy Agreement continued Lo
be performed normally.'™ It follows that Claimant treated the non-recovered other
costs as actual losses (LS1) 39,693 26 for Contract Expenses, LISL) 1,948, 765.08 for

Consultant Expenses and 32,728.04 for Other).'®

367,  Thus, the totel actual losses (incurred salaries during Period 2 + other non-recovered
costs incurred during Period 1) amount, according to Claimant. 1o USD
2.360,446.52,"™

368.  For the loss of profit, Claimant calculates the Project profit margin “by deducring
the Project Construction Stage cost value [USD 20,356,840.01] from the Total
Project Construction Stage valpe [USD 32,936.576.00] and then diving fsicf the
resulting amount by the Total Project Construction Stage value again [USD
12.936,576.00]"."" The resulting number is multiplied by 100 to obtain a percentage

"l Roi), pard. 4.4,
" 800, pare, 4.4,
= Claimant explains that even after its demobilization, it continued o pay soate of its salaries (Sod), para 3.13
and Exhihig =)

'™ 500}, pora, 3.13 and Exhibit C-46

19 G}, para. 3.1 and Exhibit C-46, = =

% o), para, 3.5 and Exhibit C-36, = CIWMEREE K.

%7 S, parn. 3.5 and Exhibit C-46. A ,

18 ey, parn. 3.5 and Exhibit C-46.

" Sol), parn. 4.1,
e -

figure of 38.19%' as a profit margin for the whole I:'ruhjl:l.:l."'|q Then. the profit
margin of 38.19% is applied o the remaining contract value until completion (i e.
USD 5.190.572) and thus Claimant reaches the figure of USD [.982.477.64 as lost
profit.'*

369, As a consequence, Claimant considers that it sulfered actual losses of USD
2.5360.446,52 and loss of profit of USD 1 982.477.64, it being noted that both sub-
categories (actual losses and loss of profit) fall within the category of damages as per
Article 169 of the Iragi Civil Code. Claimant therefore seeks the payment of LISD
4,342,924, 15 as compensation for damages (within the meaning of Article 169 of the
Iragi Civil Code) “with respect fo the remaining value of the Consultancy

Agreement™,'™

370, The Arbitral Tribunal has carefully examined Claimant’s Submission on Cluantum
together with the Excel spreadsheet {Exhibit C-46) provided by Claimant and the
supporting documents of the Excel spreadsheet. The Arbitral Tribunal considers that
the figures provided by Claimant are coherent and supported by evidence. Indeed,
every cost on the Excel spreadsheet has a hyperlink w the document which supports
the expense.

371, However, the Arbitral Tribunal considers that the method used by Claimant to reach
the lgure of USD 4,342,924, 15, although valid, is 1) complex because it distinguishes
between actusl losses on the one hand and loss of profit on the other hand. although
baoth items fall under the category of damages, the actual losses and the loss of profit
being both a sub-category of damages as per Article 16% of the Iragi Civil Code, and
i) based on the assumption that the costs incurred during Period 1 were not recovered
by the total amount of the invoices issued during such period and amounting o LISD
27,746,004 (Exhibit C-46),

372, Yer, the Arbitral Tribunal is of the opinion that a simpler alternative method of
calculation could have been adopted to quantify Claimant’s altermative’s claim for
damages {or compensation) resulting from its deprivation of the remaining value of
the Consultancy Agreement, It would have consisted in subtracting the salaries saved
during Period 2 (ie USD E4T_64'?.35}|"F from the remaining value of the
Consultancy Agreement (fe. USD 5,190.572). This amounis to UUSD 4,342.924.15
which is the exact amount claimed and reached by Claimant in applying its above-
described method.

373, The alternative method is consistent with the Tribunal's questions 4.2 and 4.3 (see
section VIILB.2.b. above) and with Claimant’s response that “Claimant confirms that
the dotal remaining valwe of the Consiltancy  Apreement v subyecd o fhe

U T e completely precise, the profit margin is exsctly 38, 1938182943950 % However, to simplifs, the Arbitral
Tribanal will sdopt, as Claimant did, only (o numbers after the coma.

" S0, para, 4.1,

1" Bald, para, 4.4 and Exhibit C=46.

1" 806), paras. 1.2 ans 1.3,

1™ Tolnl amount of inveizes 1 o 39 which therefore includes the otal amount of invoices 33 o 39 granted by the
Tribumal &t section VIILB, | .d. above, ; = T,
1% g pora. 365 above, So0), parn, 3.13 and Exhibit C-d4. Cin
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costvexpenses thar the Claimant would have incurred frone | Apeil 2020 until the
completion of the Praject on 10 January 2022,

374, At the Hearing, upon the Arbitral Tribunal’s question as to whether there are any
other saved costs than salaries during Period 2", Claimant explained that, during
Period 2. it would have only incurred salaries as opposed to other costs, since the
ather costs were paid in advance during Period | to cover the totality of the Project
including Period 2, whereas the salaries acorue continuously as work is being
provided by the salary eamer.'™

375, The Arbitral Tribunal finds this explanation plausible since it is in accordance with
clause 2.2 of Annex 3 of the Consultancy Agreement (Exhibit C-1), according to
which “during the first week of each month, the Conswltant [Claimant] will invoice
the Clieni [Respondent), for the stafl deployments expended during the previows
month”.

376. At the Hearing, upon the Arbitral Tribunal's question as o why Claimant did not
apply the alternative method. Claimant explained that: “after conducting our review
we came fo the same conclusion ax the Tribunal. We do arrive to the same _figure,
vou are emtirely righi. T believe that we must have sought the maximum possible
rransparency and we wanted 1o offer a transparent breakdown of all the figures that
we are putting the Tribunal. Maybe that was an excess of transparency and [ am
tempted by saving that the Trilemal can apply any method i wanis becatise of e
chd of the day we are reaching the same figure, the same result”.!™

177,  Further, Claimant confirmed at the Hearing that it is claiming the smount of USD
4.342.924.15 as damages irrespective of the category claimed, whether it is an actual
loss or a loss of profic™. Claimant explained that: “in Article 169 of the Civil Code,
vie have under a generic heading of “damages ' acimal loss and lost [sic] of profir
We thought that we should present to the Tribunal our claim under two headings.
actual loss and loss of profit. Both foil under demages. To answer vour quesiion, sir,
yes we are claiming the aggregate amouwnt of 4 (X} million under the wleabrarl tivle of
damages pursuan to Article 169217

378, The Arbitral Tribunal is thus reassured by the fact thar, regardless of the method used
(Claimant’s original method or the altemative method). Claimant’s entitlement o
damages (within the meaning of Article 169 of the Iragi Civil Code) resulting from
its deprivation of the remaining value of the Consullancy Agreement amounts to
USD 4,342 924.15.

"% CsA, para. 135, Although at this pamagraph, Claimant stated {without any evidence pm‘-'il:!zd} that the costs it
expected 1o incur during this period were USD 83230528, in its Sod} and more precisely in i Exhibii If_"--ll'-.
Claimant caleulated the saving cosis as being equal to USD 847,647 K5 (Salanies period 2 5n¢dp_._l"lmm_an1
confinmed during the Hearing that the right figure 1o be taken into consideration is 847.647 85 (Hearing Transcripl,
pe DER, lines 2-R),

' Hearing Transcrpt, p.1 20, lines 8-23 and p. 121, hnes -6 e

" Hearing Transcript, p. WY, lines 2-23, e O e I

" Hearing Transcript, p. 122, lines §-01. \
“ Hearing '[r.l.nEﬂ:r'ipt. P 122 lvex=0 2221
1 Hearing Transeript, p. 123, lnes £.15,

.___,..—..\_\_L\-
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379, For the abovementioned reasons, the Arbitral Tribunal orders Respondent to pay
Claimant the amount of USD 4,342.924.1 5.

3. Claimant®s clai i on the o i e u the

Consultancy Agreement

380,  The Arbitral Tribunal will first recall Claimani’s position (Section B.3.a.) before
presenting its determination on Claimant”s claim for interest {Section B.3.b.).

n. Swemmary of Claimant’s position

381, Im its SeC, Clamant contends that it is entitled to interest on the “owsistanding
amonts due under the Consultancy Agreemem™ ", it being noted that Claimant has
requested “Pre-cnord and post award interest” as per Claimant’s prayer for relief
(see paras, | 72-175 above).

382, According to Claimant, Article 171 of the Tragi Civil Code provides that interest of
5% in commercial matters scerues on the outstanding payment as of the date of the
filing of a claim until full payment,*™

B3 Article 17, indeed, states:

“Where the abject of the obligation is a sum of money which was known af the time
the obfigation arose and the debior delaved the povment thereof e shall be obligared
ter paory fov the creditor by way of damages for the delay a legal fmerest al the rate of
Sour per cent in regard to civil matlers and five per cent in respect af commercial
micitfers, this inferest will commence from the date of filing a fudicial claim in respect
thereof if the agreement or the commercial usage hay mot fixed a different rare for
the rumning of the interest save in alf cases where the law hay provided otherwise™ 2™

384,  Claimant contends that this arbitration concerns a commercial dispute and the 1CC
deemed that this arbitration commenced on 2 June 2021 %

385, Claimant concludes that interest is payable at a rate of 5% from 2 June 2021 on the
total amount that the Tribunal may determine is due to ™"

b. The Tribunal's determination

386,  The Arbitral Tribunal recognizes that the present dispute i5 a commercial one since
it is refated to Respondent™s monetary obligations under the Consuliancy A greement,
which subject-matter is the provision of consuliancy services in the context of the
construction ol Respondent’s new headguarter.

387, The Arbitral Tribunal recalls that Claimant initiated the present arbitration by
submitting the BfA on 2 June 2021 (see¢ Section [V.A above).

2 8ol title of section 3, p. 18,

"M S, par. B2

*H 8o, parn B2, See also CoOP, slide 62,

W ST, pare. B3 : M
M ol para. §1. = A
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Pursuant to Article 171 of the Iragi Civil Code. the starting point of interest is the
date of the filing of a judicial claim, in this case the date of the filing of the RIA on
2 lume 2021, as also requested by Claimant. As per the same article, interest
corresponds to damages for late payment. As a result, the Tribunal agrees with
Claimant that interest shall accrue until full pevment. The Arbitral Tribunal therefore
decides that. in accordance with Article 171 of the Iragi Civil Code. simple interest
shall run on the amounts due by Respondent for the oulstanding invoices 33 1o 39
(L. USD 5 847 530) and for the damages due resulting from Claimant’s deprivation
of the remaining value of the Consultancy Agreement (Le. USI 4,342 924.15) from
2 June 2021, at the rate of 5% per annum, up to and until payment in full of said
amounts by Respondent.

Claimant’s claim in tiom i bond

The Arbitral Tribunal will first summarize Claimant’s position on its claim in relation
to the performance bond (Section B.4.a.) before recalling the Tribunal's Questions
on this issue (Section B.4.b.) and Claimant’s subsequent responses {Section Bd.¢.).
The Arbiteal Tribunal will then rule on Claimant’s i) claim for reimbursement of its
legal costs associated with dealing with the attachment application before the Dubai
Courts and i) claim for the return of the performance bond (Section B.4.d.).

a. Summary aof Claimani s position prior to the Tribunal’s Questions

According to Claimant, “[ilr accordance with rerms of the Consultancy Agreement,
CME provided CBI with a performance bond (“PB™™). The PR way issued from
Emiraies NBD Bank [...] for the benefit of CBI" 7

Claimant further explains that pursuant to clauses 5.1.5 and 5.8.1 of the Consultancy
Apgreement, “the following performance securiny was put in place: f) The Trade Bank
af frag fssued a leiter of guarantee for USD 666,000, and 2} ENBD issued o
counter guarantee of USD 1. 666,00 7

Claimant contends that on 20 September 2021, "if was netiffed via ENBD that CRI
had mrade a call on the PE” and demanded its encashment on the basis that CME had
failed to fulfill its obligations under the Consultancy Agreement.”"”

Upon Claimant’s successful application for an “aitachment order on the 87, the
Dubai Court prohibited CBI from taking any action to encash the “PE"*"" ( Exhibit
(=221, Claimant explains that the attachment will remain in place until such time as
CBI successfully challenges the order.”'?

As a consequence. Claimant “seeks ar order from the Tribumal directing CB81 1o
refurn the PB 1o CME as well as pavment of the legal costs avseciated with dealing

A7 The vse of the definition “PBE™ by Claimand in iis 500" created & confasion which promipied the Tribunal®s
gueestion 5.3 (see section 4.b. below). Claimant then clorified its position in the CsA (see section 4.¢. below).

T e, pars. 86 Claimant's statement in its SoC that CB1 is the beneficiary of the Emirates NBD Bank guarantee
created a confusaon which prompted the Tribunal's questions 5.1 and 5.2, Clabman then clarified its position in
the CsA {see section 4.c. belaw),

i Eol, para, B9,

1 Gl parn, 91, e

1 Snl, pra. 92
" SoC, para, 92

2

395,

196,

197,

198.
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with I‘Fl't'l_nﬁrmﬁmrm appiication in the Dubal Court”, which amount to USD
14,5067

Claimant adds that, in this respeet, clause 6.4.1 of the Consultancy Agreement
provides: “So far av the law governing the Agreement permits, the Client shalf
indemmnify “pitsailiant agains. rerye & imcluding claims
by third parties which arise out of or in connection with the Agreement including
any made after the expiry of the period of lability refereed [vic] to in Clouse 6.2
EXCC l'ﬁﬂ?ﬁ{r ax they are covered by the insurances arranged under the terms of
Clause 7.1"="* (emphasis added by Claimant) -

Claimant also relies on clause 5.1.5 of the Consultaney Agreement which provides:
“The Consultant shall pay 5% Performance Bond of the total comract in the form of
an endorsed check or a letier of guarantee issued by recognized bank via Central
Bank of Irag. The Performance Bond amount will be released to the Consultant

iy FRices fo the i {emphasis
added by Claimant)

Claimant concludes that “CME incurved legal cost in the amount of USS 14.506 with
respect fe r.im{i'ng with the attachment applicaiion in Dubai Cours. CBI is lable o
pay this swm™ "

b. The Tribunal™s Questions in relation fo the issue at stake

The Tribunal states below its questions (with their original numbering) dated | | April
2022 in relation to the performance bond:

4.4 To what extemt could Claimans seek legal costs incurved before focal courts (the
alfeged USD 14,406 incurred by Claimant when dealing with the atiachment
application in the Dubal Courts) i the context of the present arbiration? The
Parties are expecied to provide a full legal reasoning and legal authorities in
vuppart of their respective posifions.

5.0 Whe is the beneficiary of the leiter of guaraniee issued by the Trade Bank of
frag?

5.2 Who is the beneficiary of the counter guorantee issued by Emirates NBD Bonk
in Dihai? Is it Respondent or the Trade Bank of frag?

3.3 In addressing questions 5.1 and 5.2 above, Clatmant is invited to prodice a capy
aof the letter of guarantee issued by the Trade Bank of Iray and a copy of the counter
guarantee issued by the Emirates NBD Bank in Dubai, Claimant is alse invited 1o
clarifwspecify whether in fis request o direct Respondent to return the "PR” 1o
Claimant, the word “PE" precisely means the letier of guaramiee issued by the
Trade Bank of Irag or the counter guarantee issued by the Emirates NBD Bank in
Dubai? Finally, Claimant is inviced to reproduce the document femail from

s S, par. 93, Claimant clarified st parm. 165 of the CsA that the reference in para. 93 in the SoC 10 the Claimani
seking an order directing CBI o return the “PB™ 10 CME is meant 10 refler 1o the return of the original guamntee
issued by THI in favor of CBI (see also section d.¢, bebaw),

14 S0, parn. 93,

AT Sol, pura, 94,

W Sal, para. 93,

43 T
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Emirates NBD Bank in Dubai to Claimani) attached io ity email deied 21 Sepember
2021 fsubmitted in the context of Claimant 's Emergency Application jor Interim
Redtefi i o weny thal allows the Tribwal fo see ihe document s date,

3.4 If the ward “PB" means the coumier guaramiee issued by the Emirates NBD
Bank in Dubal and assuming that the beneficiary of such counter guarantee is the
Trade Bank of frag fnot Respondent), would it be possible for the Tribenal to order
Respondent to return o Claimani the counter guarantee issued by the Emirares
NBD Bank in Dubai? The Parties are expecied io provide a full legal reasoning.

3.3 What is the applicable Taw governing Claimani 's vequest to direct Rexpondent
ter refure the "PB" to Claimant. Is it the low applicable to the letier of guaramtee
ixsued by the Trode Bank of frag? Is it the law applicable o the coumer graramec
issued by the Emirates NED Bank in Dubai™ Ix §t the fow applicable 1o the
urderlving contract ie the Consultancy Agrecment? The Parifes are expecied lo
provide a full legal reasoning and legal authorities in support of their respeciive
prosiiions,

3.6 Does the applicable law allow the Treibunal o divect the beneficiary of a first
clemaing guaraniee o return (07 In the affirmative, under which conditions and 1o
whom? The Partiex ave expected fo provide a full legal reasoning and legal
arthorities in support of their respective positions.

3.7 To what extent clauses 6.4.1 and 5.1.5 of the Consultancy Agreement guoted by
Claimant in its Statement of Clatm af pavas. 93 and 94 are relevant or irvelevant to
Claimant 's claim in relation fo the performance bond? The Parties are expecied o
proeviele a fill legal reasoning in support of their respective positions,

3.8 The Tribunal’s understanding s that the cownter guarantee issied by the
Emirates NED Bark in Dubal was the subject matter of an attachment ovder issued
By g Diebrad Conrts (C-22). Acoording to Claimeant, “the attachment will remiain in
place until such time as CBI [Respondent| successfully challenges the avder”
fClaimant 's Statement of Claim, para, 92). What ix the basis of such assertion? In
case the challenge of the attachment order was nod successful, wordd the Dbai
Courts order the Emirates NBD Rank o refease the counter guaraniee?

3.9 What is the cuvrent status of the letter of guarantee issued by the Trade Bank of

frag?
¢. Swmmrary of Claimant s respanses

As regards question 4.4, Claimant considers that “[i} CBI s call on the performance
hangd ix fornd o be invalid as @ conveguence of its breach of contract, en the fegal
costs inceirred in securing the atfachment from Dubai courts wonld be considered lo
flow directly as a result of such breach under Article 169 {277

Moreover, before answering the Tribunal's questions 5.1 to 5.9, Claimant clarifies
the structure of the performance bond. which is the following: Emirates NBI} Bank
in Dubai issued a counter-guarantee (n® ENBDOGI6006700) in Favor of the Trade
Bank of Irag (the "ENBD Counter-Guarantee™] and then the Trade Bank of Iraqg

17 CgA, par 139,

—at
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406,
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issued a guarantee (e the performance bond under n® IGT1629612DRE) in favor
of CBI (the “TBI Guarantee™) (Exhibits C-32 and C-33).2"" Under the TRI
Guarantee, TBI undertakes o pay CBI unconditionally on first demand “regardless
e:j'ur[u' contestation between the parties concerned” up to USD 1,666,000 (Exhibit C-
ai).

According to Claimant, the validity period of the ENBD Counter-Guarantee and of
the THI Guarantee were extended several times until 20 Sepiember 2021 when “TH/
informed ENDE that it had received o complying demand from CBF under the
gugrartee for s full amount and, in e, demanded payment under the counter-
Buaraniee |...] ENBD informed CME of the same on 21 Seprember 20217 (Exhibits
C-37 and C-43) 2"

Claimant confirms in its answer o questions 5.1 and 5.2 that the beneficiary of the
TBI Guarantee is CBI and that the beneficiary of the ENBD Counter-Guarantee is
TBI {Exhibits C-32 and C-33).2

In its answer to question 5.3, Claimant clarifies that the reference in para. 93 of the
SoC to the Claimant secking an order dirccting CBI to return the “PB™ to CME is
meant o refer to the retumn of the original TB] Guarantee issued by TBI in favor of
CB1.2! '

As regards question 5.4, Claimant submits that the Arbitral Tribunal is empowened
“to order the Respondent 1o desist from the benefit of the letiter of suarantee ivswed
in it favour by TBI 2% According to Claimant, “it is genervally considered that the
refurn by the beneficiary of the letter of gnavantee evidences a relinguishment of its
entitlement to claim payment therender” M2 '

In its answer to question 5.5, Claimant contends that Respondent should be ordered
to return the TBI Guarantee pursuant to the principle of good faith as enshrined in
Article 150.1 of the lragi Civil Code.®*! Claimant adds that “accordingly, the
applicable law i vagi law as the governing law of the Consultancy Agreement™.

Yel, in its answer to question 3.6, Claimant acknowledges that “ir mighy be difficule
to arder the Respondent to return to the Claimant the letter of guaraniee (ssued by
TBI. What really matters is that the Respondent fs dispossessed of the letier of
guaraniee and is ordered to confirm that it relinguishes any entitlement
therewnder™ 5

In answering question 5.7, Claimant explains that the relevance of clause 6.4.1 of the
Consultancy Agreement “staneds of its own right as an indemnity issued by CBI fo
CME covering the adverse effects of all claims including claims by third parey which
arise out or in conmection with the Agreement™ ™ As to the relevance of clause 5.5.1

1% CsA, paras. 144-147, See also CsOP, slides 14 and 15,
HE oA para. |56,
0 CsA, pars. 162-163, See also CsOP, slides 14 and 15,
Ce A, para 165,
s A, para. 167,

VAL parn. 168,
M CaA, pars 171,

= CeA, para. 175, b 1]
S CsA, pasa, 180, ; ﬁ/
=35
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of the Consultancy Agreement, Claimant explains that given the adverse the Arbitral Tribunal decides that, absent any breach by CME of its obligations under
development of the events on the ground, including as a result of the non-payment the Consultancy Agreement. Respondent wrongfully called the TBI Guarantee.
by CBI of amounts due to CME and the abusive imprisonment of CME™s executives .

I upon the investigation of CBI, CME is no longer able to complete all its services 414, It follows that the legal costs incurred by Claimant in opposing such call constitute
according to the Consultancy Agreement.*”” Claimant concludes that the return of direct damages resulting from Respondent’s wrongful call of the TBI Guarantee that
the ﬂeriurmﬂrwu bond is therefore essential o ensure the release of Lability of must be compensated in accordance with Article 169%(2) of the Iragi Civil Code, ™
CME.*

415, The Arbitral Tribunal therefore orders Respondent to pay to Claimant the legal costs
408.  As regards question 5.8, Claimant explains that pursuant 1o Article 18(4) of Federal associated with dealing with the attachment application of the ENBD Counter-
Law No. 62018, only the president of the Court of Dubai can revoke the attachment Guarantee in the Dubai Courts in the amount of USD 14,5062
it issued.®" Claimant adds that an attachment order issued by the president of the :
Court of Dubai can only be revoked in the event CBI files an application to the 416, As clarified by Claimant during the Hearing, such claim for reimbursement of its
p.l'i."sil:ll:l'll and succeeds on that ﬂpﬂliﬂﬂli'ﬂ'l‘l.:“l Iugnl costs incurred when dealing with the attachment applii_'.'jl:]ﬂl'l in ﬂnptcmbﬂr
(Oetober 2021 {Exhibit C-22) was made for the first time in its Statement of Claim
409,  Finally, in its answer to question 5.9, Claimant recalls that, on 20 September 2021, (/.. on b January 2022) and therefore interest on such amount shall start to run from
TBI indicated 10 ENBD that CBI had presented a complying demand for paymen the date of the SoC.**
under the TBI Guarantee™' (Exhibit C-37). Claimant clarifies that by 23 March 2022, . ] .
TBI had not made any payment to CBI under the TBI Guarantee (Exhibit C-39) and 7. Consequently, the Arbitral Tribunal decides, pursuant to Article 171 of the Iragi Civil
“it ix very wnlikely that TBI has advanced owt of ity own pocket the amount of the Code™, that simple interest shall run on the amount of USD 14,506 from & January
performance bond fo 812 2022, at the rate of 3% per annum, up to and until payment in full of said amount by
' Respondent.
d. The Tribanal's determinarion
418, Second, the Arbitral Tribunal must decide on the fate of the TB1 Guarantee,
410. Upon reviewing the TB] Guarantee (Exhibit C-33) and the ENBD Counter- ) )
Guarantee (Exhibit C-32), the Arbitral Tribunal is satisfied with Claimant's 419 Clause 5.1.5 of the Consultancy Agreement (Exhibit C-1) provides for the release of
clarification that the beneficiary of the TBI Guarantee is CBI and that the beneficiary ““f guarantee after completion of the services™". As previously stated, there is no
of the ENBD Counter-Guarantee is TBI. evidence on file that Claimant breached its obligations. On the contrary, Claimani
was prevented from completing the remaining services of the Consultancy
411, The Arbitral Tribunal notes that due to Claimant's successful application for Agreement given that Respondent’s breach of its payment obligations compelled
attachment of the ENBD Counter-Guarantee belore the Dubai Courts which rendered Claimant to demobilize.
the attachment order on 4 October 2022 (Exhibit C-22), ENBD never paid the amount ; .
of the ENBD Counter-Guarantee to TBI and TBI never paid the amount of the TBI 420.  The Arbitral Tribunal recalls that, pursuant to Article 150.1 of the Iragi Civil Code™,
Guarantee to CBI. Therefore, Claimant did not incur the amount of USD 1 666000, contracts should be performed in good faith, It follows that Respondent’s conduct
412, First, the Arbitral Tribunal must establish whether the call of the TBI Guarantee by ' Artiche 169(2) of the Irmgi Civil Code specifies that: “the damages || inclides [xic] the loss of and the lost
Respondent on 20 September 2021 (Exhibit C-37) was legitimate and whether prefit suffeved by the crediior on ccount of los of or deliy in receiving the right provided that this was o aatieal
Claimant’s claim for reimbursement of its legal cosis incurred before the Dubai f,lﬂ'*;‘:ﬂ.'liff”'l'f'@r"r."‘ﬂm'” the dichiar to perform the obligation " See also CoOP, slide 56.
; e e imant’s submission on costs dated § December 2022, pars. 21 and 22, and Exhibit 7 attached o such
Courts in opposing such call is justified. submission. At the Hearing, the Tribunal authorized Claimant to submit the invoices substamtiating the ameount of
) . . . _ _ T LSDY 14,506 m'!h it suhniggi-:-_n on costs and uuhﬂmd that Respondent will be granted the opperunity 1o
413 The Arhitral Tribunal considers that there is no evidence on file which indicates that comment on Claimant™s submission on costs (Hearing Transeript, p. 142, lines 5-15). Respondent did not submit
Claimant breached any of its contractual obligations. On the contrary, the Arbiteal any comments on Claimant’s submission on costs by 12 December 2022 as per the Procedural Timetable N°4,
Tribunal held that it was Respondent’s breach of its obligations that led 1o Claimant's s Et?'l“glgium'ﬂ' i ';ﬂ !I"::,'::dm'ﬁ ‘E‘" "ﬁ:*.';l;;‘j:n- e :
suspension of the Consultancy Agreement and demobilization of its stafl. Therefore, s ::E:n m';;u' n_;r?ﬂ ﬂ:ﬂtmm:m :;;;J r.h: ol Jm’;ﬁ‘:ﬁim’:ﬁﬂﬁlﬂiﬂfmﬂﬁme;.:;n:;.l;rc'wi:rﬁnl:
Ay gy the crdaitar fe way of damages for the delay o fegal interest a the rade qf_,ﬂ-m.l';:.r,r Ce i degand o civll
ancriters aad fve por o B respecd of comireclal matlers; Oy dnferest will coammence from the deate f’.",ﬁllfﬁa' a
Swaficigd claior in respect therenf if the agreesent o the commercial waage hay mof fived o differea rute for e
rrenniing e the fterest save T el cases where the lone has providled otherwise”,
T Ceh, para. 183, T Article 5.1.5 of the Consubtancy Agreement stipulates that; * The Comsplran shall paty % Performeonce Bond
25 Ce A, pars. 183, . iaf B foedl pomteaed in the form of an Emﬁhl‘.l!dd.'(_‘:lﬂ‘i o letler af piaranies dxxanedd by revogmized bank via Ceniral
E,-.. CsA, purn. 184 TR I ek ef Iraek. The Performance Bond anrount will be relecased to phe € oneniliari affer comprletion of all his srvices
“* CeA. parn. 172 Ao acearding o the Agrecmens™. . b T
HUCeh, para. 185 i - y % Article 150.1 of the Iragi Civil Code provides that: “Fhe comroct must be performed according fo i CORERIE
" CsA, para. 185, \\ TERATI | I - and in @ marmer which confarms to the norms (requirements) of good fait™ At pAETREEE
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which prevented Claimant from completing the services should not turm o the
Respondent’s advaniage by not releasing the guaraniee,

421, The Arbitral Tribunal is therefore of the view that the TBI Guarantee, issued pursuant
to article 5.1.5 of the Consultancy Agreement, should be released and that
Respendent should no longer be able 10 call on the guarantee.

422, In that regard, Claimant requests in its submissions that Respondemt be ordered to
return to Claimant the original TBI Guarantee.™ Such request prompted the Arbitral
Tribunal’s question 5.4 (see Section 4.b. above) and raised Turther questions during
the Hearing™" due to Claimant’s assertion that “it might be difficull to order the
Respondent to refurn fo the Claimant the letfer of guarantee isswed by TBI What
really matters s that the Respondeni is dispossessed of the leiter of guarantee and ix
ovddered fo confirm thet it relinguishes anyv entitiement therewnder™ ™

423, During the Hearing. Claimant clarified that what matters is 1o be protecied from
Respondent being able to call on the guarantee.®* Claimant highlighted that this
objective could be achieved either by the return of the TBI Guarantee or an order that
CBI takes all the necessary steps to release such guarantee. ™

424,  The Arbitral Tribunal befieves that it would not be logical to order CBI to return the
original TBI Guarantee to Claimant as the latter was never the holder of such
guarantee. Therefore, the Arbitral Tribunal orders CBI 1o take the necessary steps to
release the TBI Guarantec.

425, Since the Arbitral Tribunal granted Claimant’s claim aiming to release the TBI
Guarantee, it has not to rule on Claimant s alternative claim introduced in its Opening
Presentation according 1o which “in the afternative io (d) [(d) being the order in
relation to the release of the guarantee] Claintant reguesis the Tribumal to award CBI
to compensate CME the total value of the performance bond in the amount of USD
I e, D00 2+

IX, COSTS OF THE ARBITRATION
AL The Parties” contenlions
. Claimant’s paosit

426, Inits SoC dated 6 January 2022, Claimant requests the Tribunal to order Respondent
o pay: ) Costs fincluding the cosis of the arbitration, inclading legal cosis) ks

427.  In its submission on costs dated 8 December 2022, Claimant seeks the following
relief with regard to costs: “a. The Claimant seeks an order that the Respordent pay

Document 6-1
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the coxts sef ouf in the attached Oosi Schedule, that it has incurred im this Arbitration;
b, Imterest from the date of the Order umidl paymen™ "

In its submission on costs, Claimant assesses the costs it has incurred in connection
with the arhitral proceedings as fol bowws: 47

ICC costs: USD 237, 30444

- Legal gosts:

Baker Mckenzie: USD 139,113 2524

DLA Piper: USD 305,072.035"

Ali Malek K.C: USD 11,6007

Prof. Georges AfTaki of AFFAKI law firm: USD 500,308 622

- Lloyd Michaux: USD 6,155.66™

429,

4310,

431,

432,

According to Claimant. the grand total of its costs is therefore USD 1,199,573 36,

In Claimani’s submission on costs, DLA Piper Middle East LLP (the lawyers
currently representing Claimant) stated that *We (DLA Piper Middle Fast LLPY
confirm and certify that all costs have been validly incurved amd billed, or will be
billed ta owr client™ ™"

Claimant submits, for costs” allocation purposcs, that the vseal approach of cosis
following the event should apply in this arbitration, this general principle being well
established in intemational arbitration both generally and specifically wnder the 10T
Rules ™

Claimant contends that its cost claim is reasonable and proportionate given the nature
of the dispute. the allegations advanced and the overall value. Claimant adds that
these proceedings were unavoidable in the circumstances where Respondent failed
to meet its contractual obligations for many years and no resolution was possible, ™"
Claimant clarifies that the matter was, in large part, managed al associate level o
ensure costs were reasonable and, notwithstanding this, the rates and the number and
level of fee earners in all circumstances are reasonable, particularly by reference 1o
the amount of work undertaken and the value of the claims. >

e Claimant’s submission on costs, pare. 24

T Claimant’s submission on costs, par, 3

20 Exhiilit 3 attached to Claimand’s submigsion o cosLs,
¥ Exhibit | aftached 1o Claimand’s sishmission on cosis.
2% Exhibil 2 anached 1o Claimant’s subsmission on cosis,
M5 Exhibi 3 anached o Claimand’s submission on costs.
2 Exhibit 4 attsched o Claimant’s submikssion on costs.

51 Exhibit & atinched 1o Claimant®s submission on eosts

2 Claimani’s submission on cosls, parn. 3.

3% Clpimant™s submizsion on costs, parn. S,

TOBMERTE = Claimant's submission on costs, paras. 7-8. See also, footnote n®7 of such submission refierrng to the 2005100
Commission Report on Decisions on Costs in Infermationnl Arbitration. bt

29 Clabmant’s submission on costs, para, 12, i

O lagmant s subanission on cosls, para, 10, |

/8 ' /“/

% 5o, pare. 93, Sec ulso CsOP, shide 71,

“¥ Hearing Trapscripl, pages &2-67

Hireh para, 175,

“I Hearing Transcript, p. 63, hnes 11-17. -
Y Hearing Transcript, p. 67, lines 14-22 and p, %7, lines =11,
4 Cenil, slide 71. Secalso Hearing Transcriph, p. ‘"? [ines 1925 #'u:l-ﬁ'*r!i linezs 1-3.
B Sal, para. 1121 =
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433, Claimant further submits that the matier was complicated as a result of Respondent’s
total disregard for the arbitration and non-participation*™ This necessitated,
according to Claimant, the Tribunal taking on the role of the “devil s advocate”™ and
raising detailed questions to Claimant throughout the arbitration, including complex
guestions under French and Iragi law.*™ Claimant concludes that this entailed
“vigmificant work” !

434, Claimant also argues that there cannot be any criticism of Claimant’™s conduct
throughout the course of the arbitration, while, in contrast, Respondent has shown a
total disrespeet for Claimanl, the Tribunal, the 1CC and the arbitral process by
deliberately ignoring the arbitration despite being continually notified of esch
procedural milestone throughout the entire arbitration ="

435, Finally, Claimant recalls that Respondent made a bad Faith demand for payment of

the performance bond and that this caused Claimant to incur costs in the amount of
LISD 14,506 in defending it before the Dubai Courts.™ Claimant clarilies that 1o the
extent the amount of USD 14,506 is granted to Claimant as damages “that sum will
need fo be deducied from the fotal amowunt awarded fo the Claimant ax part of ifs
relief for costs™, ™

2 Respondent’s position

436. Respondent did not file any submission on costs nor any comments on Claimant’s
submission on costs (respectively scheduled on B and 12 December 2022 in
accordance with the Procedural Timetable N™4),

B. The Tribunal’s decision

437,  The Arbitral Tribunal considers the costs incurred by Claimant in connection with
this arbitration reasonable and therefore recoverable. Indeed. these costs (including
lawyers' fees) are within the range of amounts usually incurred in high profile
construction arbitration with an amount in dispute of around USD 12 million
involving complex factual, legal and damages’™ assessment issues. The Tribunal
agrees with Claimant that Respondent’s lack of participation to the proceedings
complicated this matter, In particular, in order for Respondent to have a fair trial
despite its lack of participation to the proceedings, the Tribunal had to ask 21 written
questions to the Parties on 11 April 2022 involving complex issues of lragi and
French laws, which Claimant had 1o deal with. Claimant, thus, added o French
counsel to its team of lawyers to tackle particularly the French law issues. The legal
issues raised involved various arcas of law including compliance/non-compliance
with a pre-arbitral step, mediation, conflict of laws, arbitration law, contract law,
entitlement to loss of profit and first demand guarantees. Moreover, following the
CE Decision dated 22 Seplember 2022 annulling anticle 750-1 of the FCCP, the
Tribunal had to ask further questions in relation thereto given that Claimant was

A larmant” s subrndeed on coats, para. 14,
2 Clnimant s subinissien on oosts, para. 14,
1 Clnimant”s subiiion on cosis, para. |4, e
*2 Clpimant s submission on oosts, paras. 16 and 14 &
1 laimant’s submission on costs, para. 21 and Exhibit 7 attached o Clrimant's s
B Clnimant”s submission on costs, par, 22,
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relying on article 750-1 in s previous submission tackling the issue ol non-
compliance with a pre-arbitral step.

438, Pursuant to Articles 38(4) and (5) of the ICC Rules, the Arhitral Tribunal has a wide
discretion in determining which party should bear all, or part, of the cosis of the
arbitration. In exercising its discretionary power, the Arbitral Tribunal resorts to the
general principle usually applied in international arbitration proceedings according
to which the costs should follow the event. This approach is standard for arbitral
tribunals *

439, The Arbitral Tribunal will therefore take into consideration its ruling on the ¢laims
to apportion the 1CC costs of arbitration, and the legal and other costs incurred by
Claimant, it being noted that for arbitral tribunals o determine which party has
succeeded in the arbitration, that party needs not prevail in all aspects. Rather, it must

suceeed as 10 its “core or primary claim or outcome” >

440, Concerning the ICC costs of arbitration (i £ the arbitrators” fees and expenses and

the ICC administrative expenses) at its session of 17 February 2023, the 1CC Court
fixed the arbitration costs at USD 230,000 pursuant to Anticle 38 of the 1CC Rules,

which represents the amount of the advance on costs already paid by Claimant. ™

441, Based on the gencral principle of the costs should follow the event, the Tribunal
decides that having granted Claimant’s claims (and thus Claimant being the
successiul party in this arbitration), Respondent is 1o bear 100 % of the 1CC costs of
arhitration. The ICC Couwrt having fixed the 1OC costs of arbitration at the amount of
USD 230,000 and Claimant having advanced such amount, Respondent shall
reimburse Claimant the amount of USD 230,000 in addition to the VAT amounting
to USD 7304 paid by Claimant to cover Respondent’s VAT on the 1CC
administrative expenses.

442, As o the legal and other costs incurred by Claimant, the Tribunal also applies the
general principle of the costs should follow the event. The Tnbunal therefore decides

that Respondent shall reimburse Claimant the latter’s legal and other costs in the
amount of USD 947,763 56,7

500 Commission Report, Decisions on Costs in Infernational Arbitration, p.4.
SO Commisaion Report, Decisions on Coste in litermational Adbitrtion, p.1 1.
= 0m 24 June 202 Fand pursuant to Article 3T 1 ol the 10T Ruoles, the I0C Secretary General fixed the provisional
mfvanee on costs ot LS00 10 be supporied by Claimant. Claimant paid the nequested provisional advance
om costs of LS 60,000, At s sessbon of 5 Avgust 202 1 aml pursuent o Artkcle 3N25of the 10C Rules, the ICC
Court deceded i Tix the advance on costs ar USD 230,000, Claimant paid it remaining share of the advance on
costs amounbing i ST S5 000 (USD 153,000 — IS0 G0.0009, Tn additien, Claimant paid Respondent®s share of
the advanee on costs amounting fo USDY 113000 and Respondent’s VAT on the 10T adminisirative expenses in
ithe amocint of USD 7,304, Consequently, Claimant paid a total amoust of LSO 230,000 and o VAT asount of
LI%[F 7,314

S8 pe USD 96226956 (4 FAREI325 + 0500203 + 11600 + S00_508.62 + 6,1 5566) which nepresents the
aidition of the legal costs and Lloyd Michaux' lees at pare. 428 above - USD 14,506 which were pranted a3
damnges associated with dealing with the attachment application in the Dubai Couwrts = USD 947, 763,546, In il
submisiion on costs (w pare, 22) Claimant clarifics that o the extent the amount of TSI 14,506 is granted to
{'laimant as da.magﬁ “theat s will need to be dechicied from the fotal wmmont awarded o Ot os paer
of its relicf for cosss”, Given that the Tribunal granted the USD 14,506 a5 demages {see suﬁmn VIILB.4 dabnw;l.
his sum is deducted from Claimant s Gosis,
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441, Durning the Hearing, Claimant clarified that it requests interest on the 100 costs of
arbitration and its legal and other costs at the rate of 5% per annum under article 171
of the Tragi Civil Code caleulated from the date of the Final Award until full payment
of such amounts by Respondent. =0

444.  Article 171 of the Iragi Civil Code®™ deals with the delay in payment of contractual
obligations, it being noted that the said article is part of the section of the Iraqi Civil
Code refated to contractual liability. Claimant has net shown that Article 171 would
apply to delay in payment (if any) of the 1CC costs of arbitration and legal and other
costs awarded by an arbitral tribunal. Nor did Claimant put on the record any other
provision of Iragi Law that would give the Tribunal the power to award interest on
costs, As a consequence, the Tribunal decides 1o reject Claimant’s request o be
awarded interest on the 1CC costs of arbitration as well as on the legal and other costs.

X, ODRDER
445,  For the reasons set out above, the Arbitral Tribunal;

I Declares that it has jurisdiction o determine Cardno ME Limited’s claims:

s

Decides that Cardno ME Limited's claims are admissible;

i A Decides that the Central Bank of Irag breached its obligations under the
Consultancy Agreement;

4. Orders the Central Bank of Iraq to pay Cardno ME Limited the amount of USD
5,847,530 for the outstanding invoices 33 o 39;

5. Orders the Central Bank of Irag to pay Cardno ME Limited the amount of LUSD
4,342,924.15 as compensation (under Article 169 of the Iragi Civil Code) with
respect to Cardno ME Limited’s deprivation of the remaiming value of the
Consultancy Agreement;

6. Decides that simple interest shall run on the amounts mentioned in paragraophs
(4) and (5) above from 2 June 2021, at the rate of 5% per annum, up w0 and until
payment in full of said amounts by the Central Bank of Irag;

T. Decides that the Central Bank of Iraq's demand under the bank guarantee issued
by the Trade Bank of Iraq was wrongful;

** Hearing Transcript, p. 101 lnes 10-25 and po 102, lines 1-14

7 Article 171 of the Ingi Civil Code provides that: “#here the obfect of the obligagion is o sum of money which
wis krown o (e fime the obligaiion arose and the debror delaved the pavment thereaf e shall be obigoted to
peny fo the credivor by way of damages for the delay o legal inferest o the vaie of four per cenl in Fegard o civil
meeiters and five per conl i respect of commereial matiers; this imterest will comme fnt e e o Titig: oo
judicial el in respect thereaf i the agreement ot commercial wage fue mot fieed o differens rate foF fat-.
rineeing of e terent sgve i all cases where the faw i provided st ]
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Orders the Central Bank of Irag to take the necessary steps to release the bank
guaranice issued by the Trade Bank of Irag in its favor;

Orders the Central Bank of Img o pay o Cardno ME Limdted the fegal cosis
associated with dealing with the attachment application in the Dubai Courts in
the amount of USD 14, 506;

Decides that simple mterest shall run on the amount mentioned in paragraph (9)
above from & January 2022, st the rate of 5% per annum, up to and until payment
i Full of znid amount by the Ceniral Bank of Irag;

Decides that the Central Bank of Img will bear 100% of the ICC costs of
arbitration as fixed by the ICC Court &t USD 230,000, Cardno ME Limited
having advanced 100% of the ICC arbitration costs, Le. UISD 230,000, the
Tribunal orders the Central Bank of [rag to reimburse Cardno ME Limited the
amount of USD 230,000 in addition to the amount of USD 7,304 paid by Cardno
M E Limited to cover the Central Bank of Trag’s VAT on the 1CC administmative
CXPENSLS;

Decides that the Central Bank of Irag shall bear 100% of the legal and other cosiz
ingurred by Cardno ME Limited in this arbitration and therefore orders the
Central Bank of Irag to reimburse Cardno ME Limited the amount of USD
947.763.56;

[Msmisses Cardno ME Limited"s request for interest on the amounts mentioned
in paragraphs (1 [} and (12} above;

Dismisses all other claims or requests,

Plece of Arbitration: Pans, Fronce

On 26 February 2023,

Mr.'Bassam Mirza
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