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I. THE PARTIES AND THEIR REPRESENTATIVES 

A. Claimant and its representatives 

I. The Claimant, Cardno ME Limited ("CME" or the "Claimant") is a corporation 
incorporated in Abu Dhabi , U.A.E, with registered address at Incubator Building, 
Masdar City, P.O. Box 145530, Abu Dhabi , U.A.E. 

2. Claimant was represented in the proceedings until 9 March 2022 by its counsel from 
Baker & Mckenzie Habib Al Mulla: 

Mr. Andrew Mackenzie (andrew.ma I enzie@bakermckenzie.com) 
Mr. Andrew Massey (andrew.mas ey@bakermckenzi .com) 
Mr.Youssef Nassar (yo us, ef. nassa r@bakermckenz i .com) 
Ms. Naira Chughtai (nai ra . hu ghtai@bakcrm·kcnzie.com) 
Ms. Jahnvi Jhaveri (j ahn vi.jhaveri @bak rm kenz ie .com) 

Baker & Mckenzie Habib Al Mulla 
Level 14, 0 I 4 Tower 
Al Abraj Street 
P.O. Box 2268 
Dubai , United Arab Emirates 
Tel: + 971 4 4230000 

3. Claimant is represented - following the move of Claimant's team of lawyers from 
Baker & Mckenzie Habib Al Mulla to DLA Piper Middle East LLP - by its counsel 
from DLA Piper Middle East LLP which replaced Baker & Mckenzie Habib Al 
Mulla: 

Mr. Andrew Mackenzie (andrew.mackenzie@dl apiper.com) 
Mr. Andrew Massey (andrew.massey@dl apiper.com) 
Ms. Jahnvi Jhaveri (j ahnvi.jhaveri@dl apiper.com) 
Ms. Naira Chughtai (naira.chughtai@dlapipcr.com) 

DLA Piper Middle East LLP 
Level 9, Standard Chartered Tower 
Downtown 
PO Box 121662 
Dubai , United Arab Emirates 
Tel: + 97144386100 

4. Claimant is also represented by Professor Georges Affaki as co-counsel: 

Prof. Georges Affaki (georges.affaki@affaki .fr) 

AFFAKI 
IO avenue Hoche 
75008 Paris 
France 
Tel: + 33 I 55 73 74 78 
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B. Respondent and its representatives 

5. The Respondent, the Central Bank of Iraq ("CBI" or the "Respondent") 1s 
incorporated in Iraq with registered address at Al-Rasheed Street, Baghdad, Iraq. 

6. The contact details of Respondent are: 

Mrs. Weam Abdulazeez Hasan 
General Director of Legal Directorate 

Mr. Ali Mousa 
Director of Contracts Department - Legal Office 

Central Bank of Iraq 
Al Rasheed Street, Baghdad, Iraq 
Email: contracts@cbi.iq 

newbuilding@cbi.iq 
Tel: +964 7809 171 659 

7. On 11 January 2023, Cleary Gottlieb Steen & Hamilton LLP informed the Tribunal 
that it was newly appointed to represent Respondent as counsel in these proceedings, 
it being noted that Respondent did not participate to the proceedings unti I it submitted 
its letter dated 1 January 2023 (i.e . after the closing of the proceedings which 
occurred on 13 December 2022) 1. 

8. The contact details of Cleary Gottlieb Steen & Hamilton are as follows: 

9. 

Mr. Andrew A. Bernstein (abernste in@cgsh.com) 
Ms. Laurie Achtouk- Spivak ( lachtoukspivak@cgsh.com) 
Ms ze·ineb Bouraoui (zbouraoui @cgsh.com) 

Cleary Gottlieb Steen & Hamilton LLP 
12 rue de Tisi it 
75008, Paris 
France 
Tel: + 33 I 40 74 68 00 

Claimant and Respondent are hereinafter referred to as the "Parties" collectively 
and the "Party" individually. 

II. THE ARBITRAL TRIBUNAL 

10. The Tribunal is composed of one arbitrator. 

II. On 19 August 2021 , the International Court of Arbitration (the "ICC Court") 
directly appointed Mr. Bassam Mirza who is French, Lebanese and Greek as so le 
arbitrator (the "Tribunal" or the "Arbitral Tribunal" or the "Sole Arbitrator") 

COMMERCE 

1 See paras, 140-150 below. COUR INTERNATIONAL£ D'ARBITRAGE 
NTERNAilONAL COURT OF ARBITRATIO 

HA.MBEROr C 

7 
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pursuant to Article 13(4)(a) of the ICC Arbitration Rules in force as from I January 
202 1 (the "ICC Rules"): 

Mr. Bassam Mirza 
PKM Avocats 
3cme etage 
20, rue des Pyramides 
7500 I Paris 
France 
Tel: + 33 I 85 09 01 54 // +33 6 07 80 37 47 
Email : ba. sam.mirza@pkm-avo ats.com 

III. SUMMARY OF THE DISPUTE 

12. Claimant is a multi-disciplinary construction management and engineering 
consulting firm. Services offered by Claimant cover project planning, risk 
management, program management, construction management, cost management 
and contractual support.2 

13. 

14. 

15. 

The di spute is related to the construction of Respondent' s new headquarters in 
Baghdad ( Iraq) situated on the banks of the Tigris River and designed by Zaha Had id 
Architects (the "Project")3 . 

On 8 May 2016, Claimant and Respondent entered into a consultancy agreement by 
virtue of which Claimant as "Lead Consultant", was to "provide certain consulting 
services namely: Supervision on Building the New Headquarter of Central Bank of 
Iraq, Jadiriyah, Baghdad" (the "Consultancy Agreement") (Exhibit C-1 , p. I). The 
Consultancy Agreement was also signed by Meinhardt Singapore Pte Limited (Dubai 
Branch), as "Sub Consultant" (Exhibit C-1, pages I and 2) but this company 
"ultimately never performed any work on the Project in accordance with the Sub-
Consultant Agreement"4 which was concluded, according to Claimant, between the 
latter and Meinhardt Singapore Pte Limited.5 

The Consultancy Agreement is based upon the FfDlC Client/Consultant Model 
Serv ices Agreement 4th Ed ition 2006 as amended by the contracting parties (Exhibit 
C-1 , p. 1) . 

16. On 10 January 2018, Respondent (as the Employer) appointed Daax Construction (as 
the Contractor) to construct the Project.6 

17. The problems arose between the Parties in the fourth quarter of2020 when, according 
to Claimant, Respondent "decided to not pay CME's outstanding invoices"7 for 
services it rendered on the Project which led Claimant to ultimately "demobilise as a 
direct consequence of CBJ's persistent breaches of its payment obligations under 

2 SoC, para. 2. 
3 SoC, paras. 3-4. 
4 SoC, para. 5(2). 
5 SoC, para. 5(2). \)'c. coMMERCE INTfRtv, 
6 SoC, para. 5(3) and footnote n°3 of the SoC (htt Js://www.daaxconstruction .com/ab aax • :./1/0 
7 SoC, para . 8. (S'r COUR INTERHATIONAL.E D'ARBITRA 
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18. 

19. 

20. 

Clause 5 of the Consullancy Agreement for the period between September 2020 and 
March 2021. "8 

Claimant is thus claiming in the present arbitration proceed ings: i) the payment of 
the outstanding invoices between September 2020 and March 202 19 (see Section 
Ylll(B)(l) below), ii) the payment of the "remaining value of the Consultancy 
Agreement" for the services which were supposed to be performed "post April 2021 
until the end of the Consultancy Agreement" 10 (see Section VJil(B)(2) below) and 
interest on the outstand ing amounts due under the Consu ltancy Agreement11 (see 
Section VIII(B)(3)). 

In addition, Claimant is requesting the Tribunal to issue an order directing 
Respondent to return to Claimant the performance bond that the latter had furnished 
under the Consultancy Agreement as well as payment of the legal costs assoc iated 
with dealing with the attachment application of the perfo rmance bond before the 
Dubai Courts 12 (see Section Ylll (B)(4) below). 

Claimant's above claims are summarized and dealt with in Section YIII(B) below. 
However, before tackling Claimant's claims, the Tribunal examines in Section VII 
below whether it has jurisdiction in accordance with article 6.3 of the ICC Rul es and 
in Section Ylll(A) below whether Claimant' s claims are admissible in light of the 
multi-tiered dispute resolution clause contained at clause 8 of the Consultancy 
Agreement. 13 

IV. PROCEDURAL HISTORY 

A. Commencement of proceedings, constitution of the Arbitral Tribunal and the 
decision on the validity of the notification of the proceedings to Respondent 

21. On 2 Ju_ne ~021, Claimant initiated the present arbitration by submitting a Request 
for Arb1trat1on dated 2 June 2021 (the "RfA"), together with Exhibits C-1 to C-7, 
which was received by the ICC Secretariat by email on the same day. 14 

22. On 2 June 2021 , the Deputy Secretary General of the [CC Court informed Claimant 
of the case reference of this arbitration and stated that Claimant would be informed 

8 SoC, para. 77. 
9 SoC, paras 36-74. 
10 SoC, paras 75-81. 
11 Soc, paras 82-85 . 
12 Soc, paras 86-95 . 
13 See the reproduction of the multi-tiered di spute resolution clause at Section Vl(A) below. 
14 In its SoC, Claimant produced Exhibits C- 1 to C-3 I. Exhibits C-1 , C-4, C-5 and C-7 which were attached to the 
Rf A became respectively C-1 , C-23, C-27 and C-28 in the SoC whereas C-2, C-3 and C-6 which were attached to 
the RfA were not re-produced with the SoC. Therefore, there are two different Exhibits bearing the same number 
C-2 (the one attached to the RfA and the one attached to SoC), two different Exhibits bearing the same number C-
3 (the one attached to the Rf A and the one attached to SoC), two different Exhibits bearing the same number C-4 
(the one attached the RfA and the one attached to the SoC), two different Exhibits bearing the same number C-5 
(the one attached to the RfA and the one attached to SoC), two different Exhibits bearing the same number C-6 
(the one attached to the RfA and the one attached to SoC) and two different Exhibits bearing the same number C-
7 (the one attached to the RfA and the one attached to SoC). If a reference is made to Exhibits C-2 to C-7 in the 
present Award, this shou ld be understood as a reference to the Exhib its produced with less the Tribuna l 
expressly indicates that the reference is made to Exhibits C-2 to C-7 of the Rf . tJ'c. COMMERCE INTER 

{P'<-~ i'v..<1lio 
%, 

<-> COUR INTERNATIONALE O'ARBITRAGE 9 
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23. 

24. 

25. 

26. 

upon receipt of the filing fee. The Deputy Secretary General of the ICC also indicated 
that the Rf A would be notified to Respondent by email pursuant to Article 4 of the 
JCC Rules upon receipt of the filing fee. 

On 14 June 2021, the Secretariat of the ICC Court (the "ICC Secretariat") notified 
the RfA by email to Respondent on the email address provided by Claimant in the 
RfA which is contract @cbi .iq . The ICC Secretariat indicated that Respondent's 
Answer to the Rf A (the "Answer") was due within 30 days from the receipt of its 
correspondence pursuant to Article 5(1) of the ICC Rules. The ICC Secretariat noted 
that Claimant did not comment on the number of arbitrators and invited the latter to 
provide such comments by 21 June 2021. Respondent was also invited to comment 
on the number of arbitrators in the Answer or any request for an extension of time 
for submitting the Answer. Moreover, the ICC Secretariat noted that the Arabic 
executed version of the arbitration clause as translated to English provided in relevant 
parts that "the venue of arbitration shall be al the International Court of Arbitration 
located in Paris-France" whereas the English executed version of the arbitration 
clause was silent on the place of arbitration. Since Claimant submitted in the Rf A 
that "Paris is the uncontested seat of arbitration", the ICC Secretariat invited 
Respondent to comment on the place of arbitration in the Answer or in any request 
for an extension of time for submitting the Answer. Further, the ]CC Secretariat 
indicated that the Arabic executed version of the arbitration clause provides for 
English as language of arbitration. Finally, the JCC Secretariat invited Respondent to 
clarify whether it was subject to VAT in its country of establishment within 30 days 
and indicated that should the information not been provided, the lCC Secretariat 
might charge and invoice the VAT. 

On 21 June 2021 , Claimant confirmed that a sole arbitrator should be appointed in 
this arbitration and proposed for nomination Mr. Richard Harding QC. 

On 24 June 2021 , the ICC Secretariat acknowledged receipt of Claimant' s 
correspondence dated 21 June 2021 and invited Respondent to comment on 
Claimant's suggestion in the Answer or in any request for an extension of time for 
submitting the Answer. Further, the ICC Secretariat informed the Parties that the 
Secretary General of the ICC Court fixed a provisional advance of USO 60,000 to 
cover the costs of arbitration until the Terms of reference are established (Article 
37( I) of the ICC Rules) based on an amount in dispute partially quantified at USO 
18,883 ,710 and one arbitrator. The ICC Secretariat then invited Claimant to make a 
payment of USD 55 ,000 by 23 July 2021 representing the balance of the provisional 
advance on costs (USO 60,000- USD 5,000 of filing fee). 

On 26 July 2021 , the ICC Secretariat acknowledged receipt of USD 55,000 from 
Claimant. It noted that the ICC Secretariat notified to Respondent the RfA on 14 June 
2021 and that, according to the email ' s delivery receipt, the Rf A was received by 
Respondent on 14 June 2021 . The ICC Secretariat noted, therefore, that the 30-day 
time limit for submitting the Answer expired on 14 July 2021 pursuant to Article 5(1) 
of the JCC rules without an Answer having been submitted. The ICC Secretariat 
indicated that, notwithstanding such failure , the arbitration should proceed pursuant 
to Articles 6(3) and 6(8) of the ICC Rules. Further, the lCC Secretariat noted that 
Respondent did not comment on Claimant's proposal to have one arbitrator and since 
the Parties had not agreed, "the ICC Court will appoint the sole • ;~ _ rsuant 
to Article 12(3) of the ICC Rules. Finally, the ICC Secreta • .;;&gd that Resp',, . t 

;J COUR INTERNATIONAL£ D'ARBITRAGE 
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did not com~ent on the place of arbitration and as the Parties had not agreed, the 
ICC Court will fix the place of arbitration pursuant to Article 18( I) of the ICC Rules. 

27. On the same day, the ICC Secretariat reminded the Parties that "the Court will 
appoint the sole arbitrator" pursuant to Article 12(3) of the ICC Rules and informed 
them that it would soon be in a position to invite the rec Court to take steps towards 
the constitution of the arbitral tribunal. The ICC Secretariat added that " unless we 
are informed otherwise by 31 July 2021, we will proceed with the constitution of the 
arbitral tribunal. " 

28. On 27 July 2021 , the ICC Secretariat wrote to the Parties to inform them that "with 
reference to the two pieces of correspondence dated 26 July 2021, please note that 
we have mistakenly indicated that "the Court will appoint the sole arbitrator ". Both 
correspondences should state instead that as the parties have not agreed, "the Court 
will determine the number of arbitrators " (Article J 2(2))". 

29. On 6 August 2021 , the ICC Secretariat informed the Parties that the ICC Court at its 
session dated 5 August 2021 , i) decided to submit the arbitration to one arbitrator 
(Art!cle 12(2) of the ICC Rules), ii) fixed Paris, France as the place of arbitration 
(Article I 8( I) of the ICC Rules) and iii) fixed the advance on costs at USO 230 000 
subject to later readjustments (Article 37(2) of the ICC Rules). ' ' 

30. On 20 August 2021, the ICC Secretariat informed the Parties that the rec Court at 
its session of 19 August 2021, directly appointed Mr. Bassam Mirza as sole arbitr;tor 
pursuant to Article 13(4)(a) of the ICC Rules. The ICC Secretariat enclosed the 
Statement of Acceptance, Availability, Impartiality, and Independence, as well as the 
curriculum vitae of Mr. Bassam Mirza. Further, the ICC Secretariat indicated that 
since the provisional advance had been fully paid, it would transmit the file to the 
Tribunal on the same day (Article 16 of the ICC Rules). Finally, the ICC Secretariat 
subm!tted the updated financial table wherein Claimant was invited to pay USO 55, 
000 ~1.e. 115,000- USO 60,000 already paid) and Respondent to pay USO 115, 
000 111 add1t1on to VAT on the ICC administrative expenses in the amount of USO 7 
304 by 20 September 2021. ' 

3 l . On the same day, the ICC Secretariat transmitted the file to the Tribunal. 

32. On 24 August 2021, the Tribunal indicated to the Parties by email that the Terms of 
Reference should, in principle, be signed within 30 days from the transmission of the 
file, i.e by 20 September 2021 pursuant to Articles 23 and 3(4) of the ICC Rules. 
However, before establishing the Terms of Reference, the Tribunal invited 
Respondent to clarify, by 30 August 2021 , whether the latter would be participating 
to these proceedings. The Tribunal reminded Respondent of Article 6(8) of the ICC 
Rules according to which "if any of the parties refuses or fails to take part in the 
arbitration or any stage thereof, the arbitration shall proceed notwithstanding such 
refusal or failure" . In its email dated 24 August 2021 , the Tribunal used the 
Respondent ' s email address communicated by Claimant in its Rf A 
(contracts@cbi.iq) and which was also used by the ICC Secretariat for the 
notification_ ~f the _RfA and s_ubsequent _correspondences to Respondent. According 
to the email s delivery receipt, the Tribunal ' s email dated 24 1 t 2021 was 
delivered to Respondent the same day. 0~coMME E 

.:-o~t- '11/o 
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33. 

34. 

35. 

36. 

37. 

38. 

Respondent did not answer the Tribunal's email dated 24 August 2021 by the time 
limit of 30 August 2021. 

On 31 August 2021, the Tribunal sent to the Parties an email whereby it requested 
them to take position by 8 September 2021 on whether Respondent had been properly 
notified of the RfA and subsequent correspondences under the applicable rules 
including Articles 3 and 4 of the ICC Rules, the contractual provisions (notably 
section 1.8 of the Consultancy Agreement ' s General Conditions and section 1.8 of 
the Consultancy Agreement' s Particular Conditions) and any rule and/or case law 
rendered at the seat of arbitration on such matter. Claimant was also requested to 
clarify, within the same time limit, why it communicated to the ICC Secretariat the 
Respondent's email address (contracts@cbi.iq) for purposes of notification and not 
the email address indicated at Section l .8 entitled "Notices" of the Consultancy 
Agreement's Particular Conditions (newbui lding@cbi.iq) or any other email address. 
Further, clarifications were sought from Claimant as to why it elected Mrs. Weam 
Abdulazeed Hasan and Mr. Ali Mousa as Respondent' s contact persons and whether 
the exact name of Ms. Hasan is Weam Abdulazee!!, Hasan or Weam Abdulazee! 
Hasan. Finally, Respondent was invited to inform the Tribunal, by 8 September 2021 , 
whether it would be represented by outside counsel in these arbitration proceedings. 

On 8 September 2021, Claimant requested a short extension of time until 9 
September 2021 to answer the Tribunal's queries. 

On the same date, the Tribunal extended the time limit until 9 September 2021 for 
both Parties to answer its queries. 

On 9 September 2021, Claimant submitted that the notification of the RfA to 
Respondent was validly made in accordance with Articles 3(2) and 4 of the ICC 
Rules as well as French law at Respondent's email address i.e. contract @cbi .iq on 
14 June 2021. Claimant added that, for the sake of good order, it notified Respondent 
again of the RfA at the following known addresses of Respondent i.e. 
contracts@cbi.iq and newbuilding@cbi .iq on 7 September 2021 and enclosed the 
email delivery receipts confirming that both emails were active. Claimant clarified 
Ms. Hasan 's and Mr Mousa 's positions within the CBI and indicated that Claimant 
regularly dealt with these individuals in correspondence. Finally, Claimant 
confirmed that the exact full name of Ms. Hasan is Mrs. Weam Abdulazeez Hasan. 
Respondent did not answer the Tribunal's queries contained in the latter's email 
dated 31 August 2021. 

On 13 September 2021, the Tribunal considered that the notification of the Rf A was 
validly made on 14 June 2021 at Respondent's email address i.e. contracts@cbi.iq in 
accordance with Articles 3(2), 3(3) and 4 of the ICC Rules, which govern the 
proceedings as per the Parties ' agreement and are the applicable rules to notification 
in the context of an ICC arbitration involving, in addition to the Parties, the ICC 
Secretariat and the Tribunal , as opposed to a notification clause contained in the 
Consultancy Agreement, which might govern the notifications between the Parties 
themselves during the performance of the Consultancy Agreement outside of any 
arbitration proceedings. However, for the sake of good order, the Tribunal invited 
Claimant to use also the following Respondent's M • E 1, dress i.e. 
ncwbuilding@cbi.iq and clarified, for the avoidance ~c-&t, that t ~E ~ 1, f this 
additional email should not call into question the v • 1t of the notification~ the o CO R INTERNATIONAL£ D'ARBITRAGE 11' 
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RfA made by the ICC Secretariat on 14 June 2021 at contracts(@cbi.iq and all 
subsequent correspondences. For the sake of good order as well, the Tribunal 
informed the Parties that it will send a hard copy of the entire file to Respondent by 
OHL and enclosed the cover letter of the DHL's package. The Tribunal clarified, for 
the avoidance of doubt, that the use of OHL should not call into question the validity 
of the notification of the RfA made by the ICC Secretariat on 14 June 2021 at 
contract@cbi.iq and all subsequent correspondences, irrespective of whether the 
DHL's package ultimately reaches Respondent or not, it being noted that a ll 
upcoming communications will be made by email on ly. Also, the Tribunal sentto the 
Parties the draft Terms of References and the draft Procedural Order N° I and invited 
them to comment on these documents by 27 September 2021. The Parties were a lso 
requested to provide within the same time limit a summary of their respective 
positions and relief sought for inclusion in the Terms of Reference. The Parties were 
further asked to provide the Tribunal with a joint-agreed proposal for the Procedural 
Timetable or a separate proposal in case of disagreement. Finally, the Tribunal 
suggested to hold a Case Management Conference ("CMC") by video conference on 
either 5 or 6 October 2021 and the Parties were invited to confirm as soon as poss ible 
and in any event by 27 September 2021 their availabilities for such conference. 

39. On 16 September 2021 , the ICC Court extended the time limit for establishing the 
Terms of Reference until 29 October 2021 pursuant to Article 23(2) of the ICC Rules. 

40. On 21 September 2021, the Sole Arbitrator received an email in French from DHL 
with regard the DHL's package which was sent to Respondent on 13 September 202 1 
whereby OHL stated that «Je vous informe que votre expedition est actuellement en 
attente de livraison par nos soins. En effet, votre destinataire a refuse la livraison a 
la Banque Centrale en Irak. Le chauffeur s 'est presente 20 septembre mais le col is a 
ete refuse a la reception de la banque. ». The English free translation can be read as 
follows: "I inform you that your shipment is currently awaiting delivery. Indeed, your 
recipient has refused delivery at the Central Bank in Iraq. The driver arrived on 
September 20, but the package was refused at the bank reception. " 

B. Procedural Orders N°1 and N°2 on Claimant's two requests for interim relief 

41. On 21 September 2021, Claimant filed an Emergency Application for Interim Relief 
("Application against ENBD") whereby Claimant sought "an emergency award 
from the Tribunal directing [Emirates NBD Bank] to suspend any payment under the 
[Performance Bond] pending the resolution of the issues in dispute between the 
parties in this Arbitration. If the Tribunal is minded that it, and the ICC, cannot issue 
an award within the next 24 hours, the Claimant respectfitlly requests the Tribunal 
to issue an order in the same terms." 

42. On the same day, the Tribunal granted Respondent until 2 pm Paris time, 22 
September 2021 to take position on the Application against ENBD. However, 
Respondent did not take position thereof. 

43. On 22 September 2021, the Tribunal issued Procedural Order N° I whereby the 
Application against ENBD was dismissed as directed against a third party to the 
proceedings. 

cCOMMERCE / 
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44. On the same day, Claimant sought a new emergency order "directing the Respondent 
to withdraw its call of the [Performance Bond]" which "would maintain the status 
quo between the parties pending the determination of the issues in dispute in this 
arbitration" (the "New Request for Interim Relief'). 

45. On 23 September 2021 , the Tribunal granted Respondent until 26 September 2021 to 
take position on the New Request for [nterim Relief. On the same day, Claimant 
requested the Tribunal to only grant Respondent until midday of 23 September 2021 
to take position on the New Request for Interim Relief. Such request was denied by 
the Tribunal which maintained its position to grant Respondent until 26 September 
2021. 

46. On 26 September 2021 , Claimant requested the Tribunal to grant it an extension of 
time until 30 September 2021 to answer the Tribunal ' s queries contained in the 
latter' s email dated 13 September 2021 . On the same day, the Tribunal granted such 
an extension of time to both Parties. 

47. Respondent did not take position on the New Request for Interim Relief, and, on 27 
September 2021 , the Tribunal issued Procedural Order N°2 whereby the New 
Request for Interim Relief was denied for failing to meet the burden and standards of 
proof. The Tribunal clarified that the draft Procedural Order N° I pertaining to 
procedural matters communicated to the Parties on 13 September 2021 would be 
renumbered draft Procedural Order N°3 given that the Tribunal already issued 
Procedural Order N° 1 on the Application against ENBD and Procedural Order N°2 
on the New Request for Interim Relief. 

C. The Terms of Reference, the Procedural Order N°3 and the Procedural Timetable 

48. On 30 September 202 l , Claimant i) commented on the draft Procedural Order N°3 
(previously draft Procedural Order N°1 ), ii) commented on the draft Terms of 
Reference, iii) provided the Tribunal with a summary of its position and relief sought, 
iv) indicated that it would not be available to attend the CMC on 5 or 6 October 2021 
and suggested to hold the CMC between 25 and 28 October 2021 subject to the 
Tribunal's availability and v) indicated that it is finalizing a Procedural Timetable 
which could be circulated in advance of the CMC. Respondent i) did not comment 
on either the draft Procedural Order N°3 (previously draft Procedural Order N° I) or 
the draft Terms of Reference, ii) did not provide the Tribunal with either its proposed 
Procedural Timetable or a summary of its position and relief sought, and iii) did not 
confirm or deny its availability for the CMC. 

49. On 1 October 2021 , the Sole Arbitrator indicated that it would not be available to 
hold the CMC between 25 and 28 October 2021 given that he will be travelling to 
Canada for the "All Saints" holidays between 21 October and 2 November 2021 and 
suggested to hold the CMC on 4 November or 8 November 2021. The Tribunal 
invited the Parties to confirm their availabilities to attend the CMC at the suggested 
dates by 4 October 2021 and invited them to provide the Tribunal by 2 November at 
the latest with a joint-agreed proposal for the Procedural Timetable or a separate 
proposal in case of disagreement. The Tribunal further indicated that the aim of the 
CMC was to finalize the Procedural Timetable and the draft Proc ral Order N°3 
but the Terms of Reference should not be delayed and sho ,;;. &Pl fze~lg 1, 

week. Therefore, the Tribunal provided the Parties • ~ n updated version • e 
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50. 

51. 

52. 

53 . 

54. 

55. 

draft Terms of Reference in clean and mark-up form to which were integrated 
Claimant's comments and its position/relief sought as well as the Tribunal 's latest 
additions. Finally, the Tribunal invited the Parties to confirm by 4 October 2021 
whether they would have any further comments on the draft Terms of Reference and 
reminded them of Article 23(3) of the ICC Rules according to which "If any of the 
parties refuses to take part in the drawing up of the Terms of Ref erence or to sign the 
same, they shall be submitted to the Court for approval." 

On 4 October 2021 , Claimant made further (minor) edits to the draft Terms of 
Reference and confirmed its availability for the CMC to be held on 4 November 
2021. On the same day, the Tribunal integrated Claimant's further comments to the 
draft Terms of Reference and gave Respondent a last deadline expiring on 5 October 
2021 at 6 pm Paris time to make any comments on the draft Terms of Reference. The 
Tribunal indicated that, in the absence of any response from Respondent before 5 
October 2021 at 6 pm Paris time, the latter would be considered as refusing to sign 
the Terms of Reference and the Tribunal would follow the process set forth under 
article 23(3) of the [CC Rules. Further, the Tribunal instructed Claimant, in case 
Respondent does not react within the deadline, to send by email the scanned signed 
version of the signature page of the Terms of Reference by 6 October 2021 and to 
hand over two originals of the signature page to an express courier service by 7 
October 2021. 

On the same day, the ICC Secretariat acknowledged receipt of USO 55 ,000 from 
Claimant and granted Respondent additional time until 11 October 2021 to pay its 
share of the advance on costs amounting to USD 115 ,000 in addition to VAT on the 
ICC administrative expenses in the amount of USD 7,304. The lCC Secretariat 
indicated that if such payment is not received, it might request Claimant to pay the 
balance of the advance on costs on behalf of Respondent. 

On 5 October 2021 , in the absence of any reaction from Respondent, the Tribunal 
requested Claimant to proceed with the signature process as per the steps and time 
limits described in the Tribunal ' s email of 4 October 2021. The Tribunal further 
circulated the final version of the Terms of Reference for the signature process, 
confirmed that the CMC would be held on 4 November 2021 at 3pm Paris Time 
through Microsoft Teams and indicated that the CMC would be recorded. 
Furthermore, the Tribunal invited the Parties to submit a joint-agreed proposal for 
the Procedural Timetable or separate proposal as the case might be by 2 November 
2021. Finally, Respondent was expressly invited to participate to the CMC along with 
Claimant. 

On 6 October 2021 , Claimant indicated that "due to unforeseen issues", it has not 
been able to sign the Terms of Reference and requested a one-week extension until 
13 October 2021 to sign the same. 

On the same day, the Tribunal granted Claimant the extension of time requested 
provided that the two originals reach the Paris office of the Sole Arbitrator by 19 
October 2021 at the latest. 

On 12 October 2021 , the ICC Secretariat indicated that it did not receive 
Respondent ' s share of the advance on costs and invited Clain);! , -.. ·~· for 
Respondent by paying USO 122,304 by 26 October 2021. ·~~'"os:. Riv-"11";0 .;,-~ 
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56. 

57. 

58. 

59. 

60. 

61. 

62. 

63. 

64. 

65. 

66. 

On 14 October 202 l , the Tribunal invited Claimant to inform it about the status of 
the Terms of Reference's signature which was supposed to occur on 13 October 
2021. On the same day, Claimant indicated that "in particular due to travel 
restrictions and issues pertaining to authority" the signature process" is taking longer 
than expected' and requested an additional three-week extension until 3 November 
2021 to sign the Terms of Reference. 

On 15 October 2021 , the Tribunal invited Claimant to specify, by 18 October 2021 , 
who will be the signatory of the Terms of Reference (counsel for Claimant or 
Claimant directly) and to clarify the issues in relation to travel restrictions and 
authority which are, according to Claimant, postponing the signature of the Terms of 
Reference. 

On 18 October 2021, Claimant indicated that its counsel would sign the Terms of 
Reference and that it attempted to issue a notarized power of attorney in the UAE to 
allow such counsel to sign the Terms of Reference but failed to do so. Claimant added 
that the issue in relation to the UAE power of attorney was unlikely to be resolved 
within the next couple of weeks. Thus, in the interest of time, Claimant indicated that 
it was arranging for a power of attorney to be notarized in Australia where Claimant' s 
director resides and requested, therefore, an extension of time until 3 November 2021 
to sign the Terms of Reference. 

On the same day, the Tribunal granted the extension of time requested by Claimant 
for the signature of the Terms of Reference. 

At its session of 28 October 2021 , the ICC Court extended the time limit for 
establishing the Terms of Reference until 31 November 2021 pursuant to Article 
23(2) of the ICC Rules. 

On 31 October 2021, Claimant circulated the scanned signature page of the Terms of 
Reference after its signature by Claimant' s counsel and indicated that the two signed 
originals were expected to arrive at the Sole Arbitrator's office by 3 November 2021. 

On I November 2021, the Tribunal circulated the Microsoft Teams' link for the CMC 
together with the agenda of this virtual meeting. 

On 2 November 2021 , Claimant sent its proposed Procedural Timetable. Claimant 
indicated that it shared this document with Respondent earlier this day and attached 
Claimant' s email to Respondent as well as the delivery receipt of such email. 

On 3 November 2021 , the Tribunal acknowledged receipt of the two signed originals 
of the signature pages of the Terms of Reference. 

On the same day, the Sole Arbitrator signed the Terms of Reference and reque~ted 
its approval by the ICC Court pursuant to Article 23(3) of the ICC Rules smce 
Respondent did not sign it. 

On 4 November 2021, the CMC was held by videoconference through Microsoft 
Teams at 3 pm Paris time. Claimant participated to the CMC whereas Respondent 
did not pa1iicipate although duly invited to do so. During the C M K E IN cedural 
Order N°3 and the Procedural Timetable were discussed a -W-al'f~e • Tf.Rtv..4,,10 
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67. On the same date, the Tribunal communicated the finalized versions of the Procedural 
Order N°3 and the Procedural Timetable together with the recording of the CMC and 
invited the Parties to confirm, by 9 November 2021 , whether they had any fu1ther 
comments on the two procedural documents. Claimant was also invited to circulate 
a copy of the power of attorney issued in favor of its counsel within the same time 
limit. 

68. On 9 November 2021 , Claimant confirmed that it had no further comments on the 
Procedural Order N°3 or the Procedural Timetable and attached a copy of the power 
of attorney to its correspondence. Further, Claimant indicated that it failed to access 
the recording of the CMC and requested the Tribunal to extend the access to the 
SharePoint directory of the recording. Finally, Claimant requested that two additional 
emails of Claimant be added to the list of emails in all future correspondence 
(info@cardno.mc and inlo @cmc.consulting). Respondent did not react and therefore 
did not comment on either the Procedural Order N°3 or the Procedural Timetable as 
communicated to the Parties on 4 November 2021 following the CMC. 

69. On 10 November 2021, the Tribunal communicated the executed versions of the 
Procedural Order N°3 and the Procedural Timetable and informed the Parties that it 
extended the access to the SharePoint directory of the CM C' s recording. The Parties 
were invited to inform the Tribunal in case they face any problem in accessing the 
recording. Finally, the Tribunal added Claimant's two additional emails to the list of 
emails. 

70. On 19 November 2021, the ICC Secretariat informed the Parties and the Tribunal 
that the rec Court approved, on 18 November 2021, the Terms of Reference pursuant 
to Article 23(3) of the ICC Rules. Further, the ICC Secretariat sent the approved 
Terms of Reference by email and OHL to Respondent and invited the latter to sign it 
within 15 days. In addition, the ICC Secretariat acknowledged receipt from Claimant 
Respondent' s share on the advance on costs (USO 115,000 in addition to VAT) and 
stated that the advance on costs fixed by the Court at USO 230,000, subject to later 
readjustments, has been entirely paid by Claimant. Finally, the ICC Secretariat 
informed the Parties and the Tribunal that the ICC Court fixed the deadline for 
rendering the Final Award to six months from the date of 19 Novernber 2021 , i.e. the 
date on which the notification to the Tribunal of the ICC Court's approval of the 
Terms of Reference was made. 

D. The non-submission by Respondent of its Statement of Defense, the Tribunal's 
Questions dated 11 April 2022 and the Procedural Timetable N°2 

71. On 6 January 2022, Claimant submitted its Statement of Claim together with Exhibits 
C-1 to C-31 (the "Statement of Claim" or "SoC"). 15 

15 In its SoC, Claimant produced Exhibits C-1 to C-31. Exhibits C-1 , C-4, C-5 and C-7 which were attached to the 
RfA became respectively C-1 , C-23, C-27 and C-28 in the SoC whereas C-2, C-3 and C-6 which were attached to 
the Rf A were not re-produced with the SoC. Therefore, there are two different Exhibits bearing the same number 
C-2 (the one attached to the RfA and the one attached to SoC), two different Exhibits bearing the same number C-
3 (the one attached to the Rf A and the one attached to SoC), two different Exhibits bearing the same number C-4 
(the one attached the Rf A and the one attached to the SoC), two different Exhibits bearin~ l3 , " 1 -5 
(the one attached to the RfA and the one attached to SoC), two different Exhibits be • g. ~lfe same numberlt 
(the one attached to the Rf A and the one attached to SoC) and two different Exhibit •'\i'ring the same number c-0
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75. 

76. 

77. 

On the same day, the Tribunal acknowledged receipt of the Statement of Claim 
together with its Exhibits and indicated that the next step is for Respondent to submit 
its Statement of Defense by 8 March 2022 as per the Procedural Timetable. 

On 7 January 2022, Claimant asked the Tribunal to "confirm {f[it] require[s]a hard 
copy of the Statement of Claim". 

On the same day, the Sole Arbitrator confirmed that he required a hard copy of the 
Statement of Claim together with its Exhibits to be sent to his office in Paris. The 
Tribunal added that the same should be sent to Respondent by express courier that 
provides a record of the sending thereof pursuant to Article 1.1 of the Procedural 
OrderN°3. 

On 9 March 2022, the Tribunal noted that Respondent did not submit a Statement of 
Defense by 8 March 2022 as provided for in the Procedural Timetable. The Tribunal 
granted a further opportunity to Respondent to submit its Statement of Defense by 
13 March 2022, failing which the Track 1 of the Procedural Timetable would be 
followed and the next step would be for the Tribunal to ask its questions on 11 April 
2022. For the sake of good order, the Tribunal communicated to the Parties i) the 
DHL' s delivery receipt of the approved Terms of Reference which establishes that 
Respondent received, on 23 November 2021 , the ICC Secretariat's correspondence 
dated 19 November 2021 containing the Terms of Reference and ii) the exchanges 
of emails between the Sole Arbitrator and OHL which establish that Respondent 
refused several times to receive the DHL package sent by the Tribunal to it on 13 
September 2021. Further, the Tribunal reminded again Respondent of Article 6(8) of 
the JCC Rules and its consequences, in particular, that the Hearing will be held, and 
the Final Award rendered despite Respondent' s lack of participation to the 
proceedings. 

On the same day, the Tribunal received an email from Ms. Jahnvi Jhaveri whereby it 
was informed that Claimant has changed counsel in this matter. Ms Jhaveri indicated 
that Claimant is now represented by DLA Piper Middle East and that Claimant's 
Counsel new contact details were: Andrew Mackenzie 
(andrew. mackenzie@d lapiper.com), Jahnvi Jhaveri (j ahnvi.jhaveri @dlapiper.com), 
and Naira Chughtai (naira.chughtai@dlapiper.com). Ms Jhaveri added that "We are 
currently in the process of transitioning the full .file from Baker McKenzie to DLA 
Piper, which should be complete this week. In the meantime, however, we would 
appreciate if any recent correspondence to which the Respondent, the ICC or the 
Tribunal seek our input on could be re-issued to us in the meantime to avoid any 
unnecessary delay." 

On 9 March 2022, the Tribunal acknowledged receipt of Ms. Jhaveri's email and 
stated that its understanding was that i) Claimant is now represented by DLA Piper 
Middle East and not anymore by Baker Mckenzie, ii) Claimant is not anymore 
represented by Mr. Andrew Massey and Mr. Nassar Youssef who are still at Baker 
Mckenzie and iii) Claimant is still represented by Mr. Andrew Mackenzie, Ms. 
Jahnvi Jhaveri and Ms. Naira Chughtai who left Baker Mckenzie and joined DLA 
Piper Middle East. The Tribunal added that it was looking forward to receiving, as 

present Award , this should be understood as a reference to the Exhibits produced wit 
expressly indicates that the reference is made to Exhibits C-2 to C-7 of the Rf A. 
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soon as possible, a new power of attorney and any other relevant document reflecting 
the changes in Claimant' s representation in the current proceedings. Further, the 
Tribunal indicated that "in the meantime, and until the changes above are formalized 
by Claimant, the Tribunal and all involved shall continue to copy Mr. Andrew Massey 
and Mr. Youssef Nasser (from Baker & Mckenzie) unless they indicate otherwise." 

78. On IO March 2022, Ms. Jhaveri confirmed that Claimant will provide the Tribunal 
with a new power of attorney as soon as possible. 

79. On the same day, the Tribunal requested Ms. Jhaveri to indicate when the new power 
of attorney could be expected and added that it was important that this situation be 
clarified quickly. Further, the Tribunal invited Mr. Massey and Mr. Nasser to confirm 
that Baker Mckenzie no longer represent Claimant so that they could be removed 
from the emailing list going forward . 

80. On IO March 2022, Mr. Massey confirmed that "Baker Mckenzie no longer act for 
the Claimant" and Ms. Jhaveri stated that "with respect to your below query on the 
Power of Attorney, we confirm this is under process. We will revert to you on when 
we can provide the same as soon as we are able to." 

81. On the same day, the Tribunal indicated that in light of Mr. Massey ' s confirmation 
the latter as well as Mr. Nassar would be removed from the emailing list going 
forward and requested the ICC Secretariat to update its record accordingly and to use 
Claimant's counsel new email addresses as follows: Andrew Mackenzie 
(andrew.mackenzie(@d lap iper.com), Naira Chughtai (naira.chu ghlai@dlapiper.com ) 
and Jahnvi Jhaveri (j ahnvi.jhaveri@dlapiper.com). 

82. On 14 March 2022, the Tribunal noted that Respondent did not submit its Statement 
of Defense by the extended time limit (i.e. 13 March 2022) and therefore informed 
the Parties that the next step would be for the Tribunal to ask its questions on 11 April 
2022 as per the Procedural Timetable. 

83. On I April 2022, Claimant provided the Tribunal with a new power of attorney 
reflecting the change in the counsel for Claimant. 

84. On 11 April 2022, the Tribunal submitted its questions (the "Tribunal's Questions") 
and invited Claimant to answer them by 11 May 2022 as per the Procedural 
Timetable (see the content of the Tribunal's Questions at Section I below). The 
Tribunal reminded the Parties that upon filing by Claimant of its answers to the 
Tribunal ' s Questions, Respondent will be invited to submit, by 12 June 2012 as per 
the Procedural Timetable, its responses to the Tribunal ' s Questions and its comments 
on Claimant' s answers. The Parties were also reminded that they were allowed to 
submit additional documentary evidence in addressing the Tribunal ' s Questions as 
per the Procedural Timetable. 

85. On 3 May 2022, the JCC Secretariat informed the Parties and the Tribunal that the 
ICC Court extended, on 28 April 2022, the time limit for rendering the final award 
until 28 February 2023 pursuant to Article 31 (2) of the ICC Rules. 

86. On 10 May 2022, Claimant submitted a reasoned request for an e -"li.;l1"or_~ rr-i;::1:1:N.u 
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87. 

88. 

89. 

90. 

91. 

92. 

that it had instructed Prof. Georges Affaki of the French law firm AFF AKI as co-
counsel in this arbitration to assist Claimant in addressing the Tribunal ' s Questions. 

On the same day, the Tribunal invited Respondent to take position on Claimant's 
email dated l O May 2022 by the next day. 

On 12 May 2022, the Tribunal noted that Respondent did not take position on 
Claimant's email dated IO May 2022 and granted Claimant until 3 l May 2022 to 
submit its answers to the Tribunal ' s Questions which were originally due on 11 May 
2022. Consequently, Respondent' s next submission, namely its responses to the 
Tribunal ' s Questions and its comments on Claimant' s answers, originally due on 12 
June 2022, was postponed until 20 July 2022. The Tribunal reminded the Parties of 
Article 3.7 of the Procedural Order N°3 (the need to translate the non-English 
Exhibits including the legal authorities) in order to prevent any further extension of 
time. The Tribunal added that the Pre-Hearing conference originally scheduled on 12 
July by videoconference should also be postponed since Respondent's submission 
was due, following the change in the dates, after the original date of such conference. 
The Tribunal suggested two alternative dates for the Pre-Hearing conference and 
invited the Parties to confirm their availabilities by 18 May 2022. The Tribunal 
indicated that it would communicate to the Parties an updated Procedural Timetable 
once the date of the Pre-Hearing conference is confirmed. Further, the Tribunal 
confirmed that it has nothing to disclose with regard to the addition of Prof. Georges 
Affaki as co-counsel. Finally, the Tribunal noted that Mr. Andrew Massey (who 
moved from Baker Mckenzie to DLA Piper) was added to DLA Piper's team and 
stated that Mr. Massey ' s email address (andrew.massey@d lapiper.com) would be 
added to the emailing list going forward unless otherwise indicated. 

On 18 May 2022, Claimant confirmed its availability for the Pre-Hearing conference 
to be held on 28 July 2022 at IO am Paris time. Respondent did not react. 

On 19 May 2022, Tribunal decided that the Pre-Hearing conference will be held on 
28 July 2022 at IO am Paris time and communicated to the Parties the Procedural 
Timetable N°2. Respondent was invited to participate to the Pre-Hearing Conference 
along with Claimant. 

On 31 May 2022, Claimant submitted its submission "Claimant' s Answers to the 
Tribunal ' s Questions" together with Exhibits C-32 to C-45 and CL-l to CL-100 (the 
"Claimant's Answers" or "CsA"). Claimant indicated that its submission included 
English translations of the Exhibits ' key extracts and that the translations of the 
French and Arabic Exhibits "will follow as soon as possible." 

On I June 2022, the Tribunal acknowledged receipt of Claimant' s submission and 
Exhibits and reminded it that hard copies of the same should be sent to Respondent 
by express courier pursuant to Article I. l of the Procedural Order N°3. The Tribunal 
noted that Claimant' s submission included English translation of key extracts of the 
Exhibits and invited Claimant to provide the translations of the French and Arabic 
Exhibits by 13 June 2022 at the latest. The Tribunal added that the next step is for 
Respondent to submit its responses to the Tribunal ' s Questions and comments on 
Claimant's Answers by 20 July 2022 unless a reasoned request for an extension of 
time was submitted by Respondent and granted by the Tribunal--Ql~Be..2:round that x. Q'c. CO E INTfRtv. 
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Claimant did not submit a full translation of the French and Arabic Exhibits with its 
submission. 

93. On 9 June 2022, Prof. Georges Affaki wrote to the Tribunal on behalf of Claimant. 
First, Prof. Affaki produced a power of attorney from Claimant to his favor and 
requested to be copied directly in further correspondence. Second, Prof. Affaki 
informed the Tribunal that Claimant added to each non-English Exhibit produced on 
31 May 2022 a cover page translating into English the relevant excerpt relied upon 
by Claimant and that a link to the revised submitted evidence has been sent to the 
Tribunal and Respondent by separate email of the same day . Third, Prof. Affaki 
requested in the interest of costs-effectiveness (inter alia) that the translation of the 
non-English Exhibits be limited to the relevant excerpt relied upon by Claimant as 
opposed to the translation of the entirety of the Exhibits ' texts and submitted Exhibits 
CL-10 I to CL-103 in support of Claimant's request. 

94. On the same day, the Tribunal acknowledged receipt of the power of attorney in favor 
of Prof. Affaki and indicated that Prof. Affaki will be added to the emailing list going 
forward. Further, the Tribunal acknowledged receipt of the revised submitted 
evidence adding to the non-English Exhibits a cover page translating into English the 
relevant excerpt relied upon by Claimant. Finally, the Tribunal invited Respondent 
to take position by 12 June 2022 on Claimant's request. Respondent did not react. 

95. On 13 June 2022, the Tribunal granted, in the interest of cost-effectiveness, 
Claimant's request that the translation of its non-English Exhibits be limited to the 
relevant excerpt and consequently released Claimant from the translation of the 
entirety of the Exhibits ' texts. The Tribunal clarified that, likewise, Respondent 
might limit the translation of its non-English Exhibits (if any) to the relevant excerpt 
it would rely upon. Finally, the Tribunal indicated that notwithstanding its decision 
to limit the translation of the non-English Exhibits to the relevant excerpts, a Party 
might require that a specific Exhibit be translated in full by the producing Party on 
the basis of a reasoned request submitted to the Tribunal. 

E. Preparation of the Hearing, Claimant's application dated 27 July 2022 and 
Claimant's submission dated 17 August 2022 

96. 

97. 

98. 

On 29 June 2022, Claimant suggested that the Hearing be held on 8 September 2022 
and to leave 9 September 2022 as a day in reserve in the unlikely event it becomes 
necessary. Further, Claimant expressed its preference for an in-person Hearing in 
Paris and added that it was open to the possibility of a hybrid Hearing if necessary . 

On the same day, the Tribunal granted Respondent until 3 July 2022 to comment on 
Claimant' s suggestions regarding the practical aspects of the Hearing. 

On 4 July 2022 and in the absence of any reaction from Respondent, the Tribunal 
directed that the Hearing will take place in-person in Paris on 8 September 2022 (with 
9 September 2022 in reserve in the unlikely event it becomes necessary). Respondent 
was invited to participate to the Hearing along with Claimant. The Tribunal added 
that the outstanding logistical points will be discussed during the Pre-Hearing 
conference which will be held by videoconference on 28 July 2022 at IO am Paris 
time and which will be recorded. Respondent was again invited to cir,~ , 
Pre-Hearing conference the link of which was sent to the ;a · 1: s. Further th / ,ilio,.. ' -~ J COCR 1t-.. TERNFflr1NALE D'A • GE 
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Tribunal invited the Parties to submit their respective separate proposals regarding i) 
the venue of the Hearing in Paris, ii) the modalities of the transcript of the Hearing, 
iii) the agenda/timetable of the Hearing and iv) any other logistical aspect of the 
Hearing by 26 July 2022. 

99. On 26 July 2022, Claimant submitted its proposal concerning the logistical aspects 
of the Hearing together with its proposed agenda/timetable for the Hearing. 

I 00. On 27 July 2022, the Tribunal noted that Respondent did not submit neither its 
responses to the Tribunal ' s Questions and comments on Claimant' s Answers by 20 
July 2022 as per the Procedural Timetable N°2 nor its proposal with regard to the 
practical aspects of the Hearing by 26 July 2022 as per the Tribunal ' s instructions 
dated 4 July 2022. Further, the Tribunal invited Claimant to submit ahead of the Pre-
Hearing conference a new agenda/timetable for the Hearing which should include 
two tracks: track I in case Respondent participates in the Hearing and track 2 in case 
Respondent does not participate in the Hearing. 

1 O I. On 27 July 2022, Claimant submitted its modified agenda/timetable for the Hearing 
which included the two tracks. By separate email of the same day, Claimant filed an 
application whereby it requested leave to submit by 26 August 2022 a witness 
statement, an amended SoC and additional supporting documentation aiming to 
clarify and/or update, in terms of quantum, its head of damages as formulated at para. 
112 (b) of its SoC, namely its request for relief of "USD 5, 190,572/or damages and 
lost profit with respect to the remaining value of the Consultancy Agreement'. 

102. On the same day, the Tribunal granted Respondent until 2 August 2022 to take 
position on Claimant's application dated 27 July 2022. Respondent did not react. 

I 03 . On 28 July 2022, the Pre-Hearing conference took place at 10 am Paris time by 
videoconference through Microsoft Teams to which Respondent did not participate 
although invited to do so. The logistical aspects of the Hearing were discussed and 
agreed upon except for the agenda/timetable for the Hearing which was put on hol_d 
until the Tribunal ' s decision on Claimant' s application dated 27 July 2022 1s 
rendered. 

I 04. On the same day, the Tribunal circulated to the Parties the recording of the Pre-
Hearing conference. 

I 05. On 3 August 2022, Claimant' s request to submit a witness statement_after the end_ of 
the pre-Hearing written submissions phase and ahead of the Hearmg was derned 
given that i) pursuant to Articles 2.1 , 2.2, 2.3 , 3.6, 5.2 and 7.1 of the Procedural Order 
N°3 and the Procedural Timetable, witness statements and/or expert reports were to 
be submitted with the Parties ' written submissions , ii) and Claimant was granted an 
opportunity to file additional documentary evidence including witness stat~ments 
and/or expert reports after the Tribunal submitted its questions dated l 1 Apnl 2022 
whereby the Tribunal explicitly invited the Parties under ques~ion n° ~-.3 to 
substantiate their figures. However, Claimant had chosen not to submit any add1t1onal 
documentary evidence in relation thereto with its CsA d~ted 31 ~a_y 2022. 
Claimant' s request to file a modified SoC was denied as well smce the original SoC 
was already on the record and the filing of a modified SoC MERGE tum the 
proceedings back to square zero with the potential of a 1El'Ffl e y neJP 0 d 
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would create confusion as to the legal value of the original SoC. However, Claimant 
was authorized to file by 17 August 2022 documentary evidence (but excluding 
witness statements and expert reports) strictly aiming to clarify and/or update its 
claim with respect to the remaining value of the Consultancy Agreement in terms of 
quantum. Further, in order to avoid taking Respondent by surprise at the Hearing 
with regard the narrative about the new documentary evidence, Claimant was invited 
to file at the same occasion, by 17 August 2022, a submission (i. e. counsel 's 
submission) of 8 pages maximum strictly limited to the narrative about the new 
documentary evidence aiming to clarify and/or update its claim with respect to the 
remaining value of the Consultancy Agreement in terms of quantum. Respondent 
was authorized to file a responsive submission with responsive documentary 
evidence by 31 August 2022. Further, the Tribunal submitted the agenda/timetable 
for the 8 September 2022 Hearing with the two tracks which took into consideration 
Claimant' s proposal submitted ahead of the Pre-Hearing conference and the situation 
at the time of the Tribunal ' s decision on Claimant' s application dated 27 July 2022. 
The Tribunal added that in case it did not hear back from the Parties about the 
agenda/timetable by 8 August 2022 the latter would be the one to be followed at the 
Hearing. Finally, the Tribunal indicated that the other logistical aspects of the 
Hearing were to be implemented as discussed and agreed upon during the Pre-
Hearing conference the recording of which was sent to the Parties on 28 July 2022. 

I 06. On 17 August 2022, Claimant filed its submission pursuant to the Tribunal ' s decision 
dated 3 August 2022 (the "Submission on Quantum" or "SoQ") together with an 
excel spreadsheet (Exhibit C-46 containing hyperlinks to the support documents) and 
the supporting documents (folders 1, 2,3,5 and 6). 

I 07. On 18 August 2022, the Tribunal acknowledged receipt of Claimant's submission 
and indicated that the next step would be for Respondent to submit a responsive 
submission with responsive documentary evidence by 31 August 2022 as per the 
Tribunal ' s directions dated 3 August 2022. By separate email of the same, the 
Tribunal indicated that "it seems that folder 4 (support documents for Salaries Period 
1) is missing" and invited Claimant to circulate the missing folder (if any) as soon as 
possible and in any event by the next day at the latest. 

I 08. On 19 August 2022, Claimant circulated the missing folder 4 together with an 
updated excel spreadsheet (Exhibit C-46) containing additional hyperlink to the 
supporting documents of folder 4. 

I 09. On 30 August 2022, the Tribunal invited each Party to submit by 5 September 2022, 
in accordance with Article 8.3 of the Procedural Order N°3, a complete attendance 
list containing the names of the persons attending on its behalf the Hearing which 
will take place on 8 September 2022 in DLA Piper's premises in Paris starting at 9: 15 
am Paris time. The Tribunal added that in case there would be passive pa1ticipants 
attending the Hearing remotely on behalf of a Party, the latter should indicate the 
place of connection of such participants in its list of attendees. Further, the Tribunal 
reminded the Parties that in case they would like to use a PowerPoint presentation 
( or any other support) for their oral pleadings, they should circulate such presentation 
ahead of the Hearing by 8 September 2022 at 9 am Paris time at the latest. Finally, 
the Tribunal invited, once again, Respondent to participate in the Hearing along with 
Claimant. 
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110. On 6 September 2022, the Tribunal noted that neither Claimant nor Respondent 
submitted their respective list of attendees by 5 September 2022 pursuant to the 
Tribunal's instructions dated 30 August 2022. The Tribunal thus invited Claimant 
and Respondent to comply with the Tribunal's instruction regarding the list of 
attendees by close of business of the same day. 

111 . On the same day, Claimant submitted its li st of attendees whereby it indicated the 
names of the active participants to the Hearing as well as the names and the place of 
connection of the passive remote participants. Respondent did not submit a list of 
attendees. 

112. On 6 September 2022, Claimant circulated a link to the electronic bundle containing 
the pleadings, the factual Exhibits, the legal Exhibits, the chronological factual 
Exhibits , as well as the delivery receipts which were put together by Claimant to 
evidence delivery to Respondent of the elements of the procedure including delivery 
receipts of the SoC, the CsA and the SoQ. 

113. On 7 September 2022, Claimant circulated an overview on how to connect during 
the Hearing i) to the videoconference put in place by Llyod Michaux (a virtual 
services provider) for passive participants and ii) to the real time transcript conducted 
remotely by Llyod Michaux as well. Claimant indicated that Llyod Michaux will be 
circulating links to the videoconference and the real time transcript. 

l 14. On 8 September 2022, Llyod Michaux circulated the links to the videoconference 
and the real time transcript ahead of the Hearing without copying Respondent. The 
Tribunal immediately forwarded Llyod Michaux' s email to Respondent and 
instructed Llyod Michaux to copy Respondent in any email to be sent in the context 
of the Hearing. 

115. On 8 September 2022, at 8:47 am Paris time, Claimant circulated its openmg 
presentation ("Claimant's Opening Presentation" or "CsOP"). 

F. The Hearing, the Procedural Timetable N°3 and the Procedural Timetable N°4 
following the CE Decision dated 22 September 2022 

116. The Hearing took place in-person in Paris on 8 September 2022 at DLA Piper' s 
premises. Respondent did not participate to the Hearing. During the Hearing, 
Claimant presented its oral pleadings and answered the Tribunal's questions. 

117. On 8 September 2022, Claimant circulated the internet links to access the Human 
Rights Council 's "Opinions adopted by the Working Group on Arbitrary Detention 
at its 92nd session" and in particular the "Opinion No. 70/2021concerning Robert 
Pether and Khalid Radwan" to be included on the record as Exhibit C-47. Claimant 
recalled that, during the Hearing, the Tribunal granted Claimant' s request to include 
the new Exhibit C-47 (a hard copy of which was presented to the Tribunal at the 
Hearing) on the record of the proceedings since it is on the public record readily 
available on the internet. 

118. On 9 September 2022, the Tribunal communicated to the Parties the Procedural 
Timetable N°3 which reflected the post-Hearing procedural steps as a reed upon and 
decided at the end of the Hearing, among which the poss·~ • IR; st,)O: t to 
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submit its comments on the Hearing by 29 September 2022. Further, the Tribunal 
communicated to Claimant and Respondent the transcript, the video recording and 
the audio recording of the Hearing which were sent earlier by Llyod Michaux to all 
involved including Respondent. 

119. On 15 September 2022, Claimant sent to Llyod Michaux its corrections to the 
transcript in accordance with the Procedural Timetable N°3 whereas Respondent did 
not send any comments to Llyod Michaux. 

120. On 16 September 2022, Claimant requested confirmation whether the Tribunal 
~ou~d like, in terms of the Parties' submissions on costs, to receive all underlying 
mvo1ces or whether a declaration confirming the veracity of all costs paid will 
suffice. 

121. On 17 September 2022, the Tribunal directed that a declaration confirming the 
veracity of all arbitration costs is sufficient save for the lawyers ' fees for which the 
underlying invoices (redacted if necessary to preserve confidentiality) are to be 
produced. 

122. On 19 September 2022, Claimant informed the Tribunal that Llyod Michaux were 
unable to incorporate Claimant's corrections to the transcript by that day as per the 
Procedural Timetable N°3. Claimant indicated that Llyod Michaux confirmed that 
they would expect to be able to provide a final transcript by 23 September 2022. 

123. On the same day, the Tribunal indicated that it was looking forward to receiving the 
final/corrected transcript by 23 September 2022. 

124. On 23 September 2022, Llyod Michaux circulated to all involved, including 
Respondent, the final/corrected transcript which was also forwarded by the Tribunal 
to Respondent the same day. In its cover email, the Tribunal reminded Respondent 
that it could submit its comments on the Hearing by 29 September 2022 as per the 
Procedural Timetable N°3. 

125. On the same day, the Tribunal corrected an om1ss1on in its previous email to 
Respondent whereby it indicated that "you did submit your corrections to the 
transcript by 15 September 2022 [ ... ]. The Tribunal clarified, for the sake of the 
record, that Respondent did not submit its corrections to the transcript and therefore 
the omission should be corrected as follows: "you did not submit your corrections to 
the transcript by 15 September 2022 [ ... ]." 

126. On 30 September 2022, the Tribunal noted that Respondent did not submit its 
comments on the Hearing by 29 September 2022. It further indicated that the French 
State Council (Conseil d'Etat) rendered a recent ruling dated 22 September 2022 
("CE Decision") which annulled article 750-1 of the French Code of Civil Procedure 
("FCCP"). The Tribunal attached the CE Decision to its email. Considering this 
recent development and in light of the fact that Claimant is relying on article 750-1 
of the FCCP in its reasoning with regard to the issue of non-compliance with a pre-
arbitral step, the Tribunal invited Claimant to file a submission by 13 October 2022 
dealing with the impact of the CE Decision on Claimant's position/reasoning 
(Claimant's "Submission on the impact of the CE Decisio " " CED") 
Claimant was also invited to submit, at the same occasion ·&Pg' ,t~~fi ' • f'>Jtl.J , of 
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at least all the excerpts of the CE Decision dealing with the annulment of article 750-
1 of the FCCP. Claimant was authorized to submit new lega l authorities but strictly 
aiming to tackle the Tribunal's queries. Respondent was authorized to file a 
responsive submission together with responsive legal authorities by 26 October 2022. 

127. On I October 2022, Claimant requested an extension oftime until 4 November 2022 
to file its submission on the impact of the CE Decision due to counsel's prior schedule 
conflict that could not have been foreseen given the recent handing down of the CE 
Decision. Claimant added that its submission would be accompanied by the 
translation of the relevant excerpts of the CE Decision and by any supporting 
authorities translated in relevant parts as well. 

128. On 3 October 2022, the Tribunal granted Claimant's request for an extension of time 
unless reasonably objected by Respondent by 4 October 2022. The Tribunal thus 
indicated that Claimant's Submission was to be due by 4 November 2022 and 
Respondent's responsive submission by 4 December 2022. Claimant was reminded 
that it should file with its submission a translation of all the excerpts of CE Decision 
relating to the annulment of article 750-1 of the FCCP and not only the excerpts 
relating to such annulment that Claimant would consider relevant or would rely upon 
in its submission. The Tribunal then confirmed that only the relevant part of the legal 
authorities needed translation as per the Tribunal 's decision dated 13 June 2022. 
Further, the Tribunal postponed the due date of the submissions on costs to 8 
December 2022 and the due date of the Parties' comments on the other Party's 
submission on costs to 12 December 2022. 

129. On 6 October 2022 and in the absence of any reaction from Respondent, the Tribunal 
circulated the Procedural Timetable N°4 reflecting the above modifications to the 
procedure. 

130. On 4 November 2022, Claimant filed its Submission on the impact of the CE 
Decision together with Exhibits CL- I 04 16 to CL-124. 

13 1. On the same day, the Tribunal acknowledged receipt of Claimant's Submission on 
the impact of the CE Decision and noted that the French legal authorities filed by 
Claimant do not contain the required translations, except for CL-I 06. Claimant was 
thus invited to submit the missing translations by 7 November 2022 and was 
reminded of the Tribunal 's directions dated 3 October 2022 with regard to 
translations. 

132. On 5 November 2022, Claimant clarified that "we did provide in our submission 
exhaustive translations of all the extracts of the authorities that we had exhibited and 
on which we relied. While providingfurther translations with each attached authority 
will entail a certain degree of duplication, we do understand the wisdom behind the 
Tribunal's request and will of course comply with it". 

133 . On the same say, Claimant submitted the translation of the CE Decision in its parts 
dealing with the annulment of article 750-1 of the FCCP as well as the additional 

16 Exhibit C- 104 being the CE Decision dated 22 September 2022. 
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translations of the legal authorities ' excerpts relied upon by Claimant in its 
submission of 4 November 2022. 17 

134. Respondent did not file by 4 December 2022 a responsive submission to Claimant's 
Submission on the impact of the CE Decision . 

135. On 8 December 2022, Claimant submitted its submiss ion on costs together with its 
supporting documents. 

136. On 9 December 2022, the Tribunal acknowledged receipt of Claimant' s submission 
on costs and noted that Respondent did not submit its submission on costs. 
Respondent was reminded that it was allowed to comment on Claimant's submiss ion 
on costs by 12 December 2022 as per the Procedural Timetable N°4. 

137. Respondent did not submit any comments on Claimant's submission on costs by 12 
December 2022. 

G. The closing of the proceedings, Respondent's Application dated 1st January 2023 
and the Procedural Order N°4 

138. On 13 December 2022, following the non-submission by Respondent of its 
comments on Claimant' s submission on costs, the Tribunal declared the proceedings 
closed in accordance with Article 27 of the ICC Rules and indicated that it expected 
to send the draft Final Award to the rec Court pursuant to Article 34 of the ICC 
Rules by no later than 20 December 2022. 

139. On 19 December 2022, the ICC Secretariat informed the Parties that it has received 
on 16 December 2022, a draft award submitted by the Tribunal and indicated that th~ 
ICC Court will scrutinize the draft award at one of its next sessions. 

140. On the 1st of January 2023, Respondent submitted a letter to the Tribunal (the 
"Respondent's Application" or the "Application") whereby Respondent, which till 
that date was not participating to the proceedings, made submissions and allegations 
for the first time in these proceedings. In the Application, Respondent mainly alleged 
that i) "there is no valid arbitration agreement by reason of Claimant 's Cardno ME 's 
fraudulent misrepresentation with respect to the consultancy agreement (and the 
mediation/arbitration clause/agreement therein) . By operation of governing Iraqi 
~aw, such fraud by Cardno ME Limited renders the entire contract (including the 
incorporated mediation/arbitration clause/agreement therein) null and void ab initio 
and it has been repudiated by CBI" and that ii ) "Cardno ME representatives Mr. 
Pether (a director of Claimant Cardno ME) and Mr. Zoghlool a Project Manager 
(Cardno ME 's representative) have confessed to such fraud in the criminal 

17 C~ai_m ant attached to its legal a~thorities in Fre_nch a translation to English of the relevant excerpts, except for 
Exh1b1ts CL-1 20 and CL- 121 which were left without any translation . In its list of Exhibits submitted with its 
translations on 5 Nov~mber 2022, Claimant indicated that the description of Exhibits CL- 120 and CL-1 21 (nature 
of the document and tts date) was "intentionally left blanR'. Upon rev iew of the Clai mant's Submission dated 4 
Novemb~r 2022 on the impact of the CE Decision, it seems that Clai mant did not rely on Exhibits CL- 120 and 
CL-1 21_ 1_11 suppo11 of any specific allegation. Therefore, it seems that thi s is the reason why no spec ific passages 
of Exh1b1ts CL- 120 and CL-1 21 were translated . That being said, in any event, the Tribunal did not take into 
consideration Exhibits CL- 120 and CL- 121 in its decision-making process with regard t issibi lity of 
Claimant 's claims. v'i:.coMMl:RCE INT[f:/Jv. 
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prosecution of each of them before the Iraqi Court of Misdemeanors Al Karradah 
District (the "Criminal Court "), and have been found guilty of such fraud in the 
following Ruling of the Criminal Court: Ruling No 779/M/2021 dated 25 August 
2021" . 

141. Respondent further submitted in the Application that "given the seriousness of the 
fraud on the Court and on the Arbitral Tribunal, and also on CBI", it "urges the 
Tribunal and the Court to i) Immediately hold in abeyance any decision on the Award 
in this arbitration,· ii) Accept and consider CBl 's forthcoming submission (expected 
to be made by not later that 20'11 January 2023) of the evidence of Cardno ME'sfraud 
in the inducement (including the aforementioned decisions of the Iraqi Criminal 
Courts that are conclusive on the issue of such fraud) ; and of the governing law that, 
by its operation, results in the consultancy agreement and the included 
mediation/arbitration clause agreement being null and void ab initio and repudiated; 
and iii) Upon the Arbitral Tribunal's and the Court 's consideration of CBl 's 
submission and the supporting evidence, dismiss Cardno ME 's claim and this 
arbitration for want of jurisdiction". 

142. Respondent produced with the Application i) an Iraqi judgment dated 25 August 2021 
in Arabic and its English translation (l.PDF), ii) the English translation of another 
Iraqi judgment dated 25 August 2021 without the original Arabic version being 
produced (2 .PDF) and iii) a letter from Respondent to Claimant dated 29 December 
2022 which subject matter is "Central Bank of Iraq Contract of Consultancy No. 
1/2016: Notification of Repudiation/Nullification of Contract Ab initio by Operation 
of Iraqi Law (Iraqi Civil Code (Law No50 of 1951) Articles 13 7, 138 and 141" 
(3 .PDF). 

143 . On 3 January 2023, the Tribunal noted that Respondent, for the first time in these 
proceedings, made submissions and allegations on the l51 of January 2023, i.e. i) after 
the closing of the proceedings (article 27 of the ICC rules) which occurred on 13 
December 2022 (see the Tribunal's email dated 13 December 2022) and ii) after the 
draft award was sent to the ICC Court for scrutiny (article 34 of the ICC rules) on 16 
December 2022 (see the lCC Secretariat's correspondence dated 19 December 
2022). 

144. In its email dated 3 January 2023, the Tribunal invited Claimant to take position, by 
IO January 2023, on the admissibility of Respondent's submissions and allegations. 
Claimant was also invited , within the same time limit, to comment on Respondent's 
requests to i) "immediately hold in abeyance any decision on the Award in this 
arbitration" and to ii) "accept and consider CBI'sforthcoming submission (expected 
to be made by no later than 20 January 2023)". In its email, the Tribunal further 
indicated that Respondent was refrained from submitting its ''forthcoming 
submission" unless prior leave was granted by the Tribunal. 

145. On IO January 2023, Claimant submitted a correspondence whereby it "strongly 
objects to the Respondent's exceptionally late Application" and requested the 
Tribunal to "reject Respondent 's request/or further submissions and disregard the 
Respondent 's belated, unjustified decision to engage in the proceedings. Not to do so 
would prejudice the Claimant significantly and reward the Responri_.ent 's bad faith. 
This is neither the spirit nor the intention of the Rules or t . ffr • rjfjfrr to 
procedural fairness in arbitral proceedings". Claimant , y argued that "ther 1, 
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been no new evidence relevant to the case that it has been uncovered since the Article 
27 Order or any other valid reason that would justify the timing of Respondent 's 
request". Claimant added that it "has waited for over one and a half years for a 
resolution to the dispute. The Respondent 's tardy engagement is clearly nothing more 
but an attempt to throw a 'procedural grenade ' into the proceedings seeking to halt 
and/or delay the issuance of the Final Award. The fact that it has waited until the 
very last minute to communicate with the Tribunal makes its motivation clear". 

146. On IO January 2023, the Tribunal acknowledged receipt of Claimant' s 
correspondence of the same date and invited the Parties to refrain from further 
commenting unless otherwise directed by the Tribunal. 

147. On 11 January 2023, Cleary Gottlieb Steen & Hamilton (Paris office) informed all 
involved that it was newly retained as Respondent 's counsel in these proceedings and 
sought "leave to respond to CME 's letter of January 10, 2023 whereby CME 
requested the Tribunal to reject CBJ's request for further submissions in this 
arbitration". 

148. On 11 January 2023, the Tribunal rejected Respondent 's request to be granted leave 
to respond to Claimant's correspondence dated IO January 2023 given that no new 
factual element has been put forward by Respondent in its correspondence dated I I 
January 2023 (as compared to the facts relied upon by Respondent in its Application 
dated I January 2023) which is of a nature to justify such leave. As for Respondent ' s 
request made in its correspondence dated 11 January 2023 to be allowed to 
"introduce evidence on the issue of fraudulent misrepresentation and its legal 
consequences" which "should occur no earlier than the end of February 2023", the 
Tribunal indicated that it will be ruling on such request in its upcoming deci sion on 
Respondent's Application, since Respondent already requested in its Application the 
Tribunal to "Accept and consider CBJ'sforthcoming submission( . . . ) of the evidence 
of Cardno ME'sfraud in the inducement (including the aforementioned decisions of 
the Iraqi Criminal Courts that are conclusive on the issue of such fraud),· and of the 
governing law that, by its operation, results in the consultancy agreement and the 
included mediation/arbitration clause agreement being null and void ab initio and 
repudiated'. The Tribunal ordered the Parties to refrain from making any further 
submission pending the Tribunal ' s upcoming decision on Respondent ' s Application. 
The Tribunal added that any submission made in violation of the Tribunal's order to 
refrain from making any further submission pending its upcoming decis ion will be 
declared inadmissible. 

149. On 17 January 2023, the ICC Secretariat acknowledged receipt of Respondent's 
correspondence dated 11 January 2023. The ICC Secretariat noted that Respondent 
is now represented by Cleary Gottlieb Steen and Hamilton LLP. As to the request of 
Respondent 's counsel that "all prior correspondence and submissions as well as all 
supporting documentation in this arbitration be transferred' to them, the ICC 
Secretariat informed Respondent 's counsel that "Respondent has received all 
correspondence in this arbitration on the following email addresses: 
contrcats@cbi.iq and newbuilding@cbi.iq. Accordingly, we invite Respondent 's 
counsel to request from their client to provide them directly with a copy of the 
requested correspondence and submissions together with all supporting 
documentation". :-c;fcelMMi:RCE INTt. 
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150. On 18 January 2023, the Tribunal issued Procedural Order N°4 . In the Procedural 
Order N°4, the Tribunal , after having reminded the above (paras. 140-148), decided 
as follows 18: 

"7. The Tribunal has carefully considered the situation at stake and the Parties ' 
respective positions. 

8. Article 27 of the ICC Rules provides that: 

''As soon as possible after the last hearing concerning matters to be decided in an 
award or the filing of the last authorized submissions concerning such matters, 
whichever is later, the arbitral tribunal shall: 
a) declare the proceedings closed with respect to the matters to be decided in the 
award; and 
b) inform the Secretariat and the parties of the date by which it expects to submit its 
draft award to the Court/or approval pursuant to Article 34. 
After the proceedings are closed, no further submission or argument may be made, or 
evidence produced, with respect to the matters to be decided in the award, unless 
requested or authorized by the arbitral tribunal. " 

9. And article 11 .1 of the Procedural Order N° 3 provides that: 

"The Arbitral Tribunal shall in due course declare the proceedings closed pursuant to 
Article 2 7 of ICC Rules. " 

JO. In accordance with article 27 of the ICC Rules, the unsolicited 
submissions/arguments made by Respondent in the Application on the alleged 
"fraudulent misrepresentation " and its alleged legal co~seque~c~s, witho~t being 
previously authorized by the Tribunal, are hereby declared madm1ss1~le as being file~ 
after the closing of the proceedings19. The evidence produced with Respondent s 
Application (1 . PDF, 2. PDF and 3.PDF) are declared inadmissible as well on the same 
ground. 

11 . Respondent has not put forward any change in circumstances - independent of 
Respondent s will - which would have occurred after the closing of the proceedings on 
J 3 December 2022 and which might justify the reopening of such proceedings

20
• The 

Iraqi judgements relied upon by Respondent to allege "fraudulent misref!resentation " 
are dated 25 August 2021 (} .PDF and 2. PDF). i. e right after the appointment of the 
Sole Arbitrator on 19 August 2021 (see, the JCC Secretariat 's correspondence dated 20 
August 2021) in these proceedings and around 16 mo~ths before the_ closing of the 
proceedings on 13 December 2022. As to Respondent s lett~r t~ Cla_imant dated 2~ 
December 2022 (3.PDF), Respondent has not provided any ;ustificat,onfor why this 

1s Footnotes n° 19 to 23 below are an integrated part of the Procedural Order N°4 ( footnotes n° I to 5 of the 

Procedural Order 0 4 ). 
19 See, The Secretariat 's Guide to ICC Arbitration, 2012, para. 3-1 031, "Unsolicited submissions._ There may be 
times when a party makes an unsolicited submission or files additional evidence after th~ proceedmg_s have been 
declared closed. , thereby breaching Article 27. An arbitral tribunal will normally disallow and ignore such 
submissions ". • • 
20 See, The Secretariat 's Guide to ICC Arbitration, 2012, para. 3-1030, "Sometimes pa:· • \ ~ uthonz~t,on_ 
to make additional submissions. Arbitral tribunals normally accept such request fl_ • ft.eJ ll'c l ,-,swn is 
clearly relevant to resolving the dispute and could not have been made earlier~~ •mphas,s added). 

1
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action was taken at this point in time while the Iraqi judgments relied upon by 
Respondent are dated 2 5 August 2021. Finally, and as to Respondent s decision to retain 
external counsel after the closing of the proceedings (see Cleary Gottlieb Stean & 
Hamilton 's correspondence dated 11 January 2022) -which, in any event, does not 
justify the reopening of the proceedings since Respondent s external counsel cannot 
disregard Respondent 's previous conduct- Respondent could have retained external 
counsel since the beginning of the proceedings, it being noted that, on 31 August 2021, 
Respondent was expressly invited to inform the Tribunal, by 8 September 2021, 
"whether it would be represented by outside counsel in these arbitration proceedings " 
(see, the Tribunal 's email dated 31 August 2022 and the Terms of Reference, para. 33) . 

12. Respondent, although i) was notified of the proceedings since their beginning21, ii) 
was constantly invited to participate, iii) was granted every opportunity to reply and 
take positions on Claimant s submissions throughout the proceedings, iv) was reminded 
of the consequences of its non-participation in these proceedings with regard article 
6(8) of the ICC Rules, choose not to participate to the proceedings until it submitted the 
Application filed after the closing of the proceedings and after the draft award was sent 
to the ICC Court for scrutiny. 

13. In particular, Respondent i) did not submit its Answer to the Request for Arbitration, 
ii) did not participate to the establishment of the Terms of Ref erence, the Procedural 
Order N°3 and the Procedural Timetable, iii) did not participate to the CMC, iv) did not 
sign the Terms of Ref erence, v) did not submit its Statement of Def ence, vi) did not 
submit its Responses to the Tribunal s Questions and Comments on Claimant s 
Responses, vii) did not participate to the pre-Hearing conference, viii) did not submit 
its Responsive Submission on Damages ix) did not participate to the Hearing, x) did not 
submit its corrections to the Hearing transcript, xi) did not submit its comments on the 
Hearing, xii) did not submit its Responsive Submission on the impact of the French State 
Council s decision xii) did not submit its submission on costs and xiii) did not submit its 
comments on Claimant s submission on costs (for a summary of all the procedural steps, 
see the Procedural Timetable N°4. See also Procedural Timetables N°J, N°2 and N°3). 

14. Following the lapse of the last procedural step (Respondent s comments on 
Claimant s submission on costs which Respondent did not submit) that was scheduled 
on 12 December 2022 (see, the Procedural Timetable N°4 and the Tribunal :~ email 
dated 8 December 2022), the Tribunal, after being satisfied that each party had a 
reasonable opportunity to present its case (article 22(4) of the ICC Rules), declared the 
proceedings closed on 13 December 2022 and added that it expected to submit its draft 
award to the ICC Court for approval by no later than 20 December 2022 in accordance 
with articles 27 and 34 of the ICC Rules. 

21 See, in particular, the Tribunal :S decision dated 13 September 202 l on the validity of the notification of the 
Request for A rbilration done by the ICC Secretariat on I 4 June 2021 to Respondent :S email address 
contracts@chi.iq which is i) the same email s address used by Respondent to submit the Application and ii) the 
same email ~ address used by the ICC Secretariat, the Ti-ibuna/ and Claimant throughout the entire proceedings in 
order to notify to Respondent all correspondence, submissions and documentation in this arbitration. In addition, 
see the Tribunal :S email dated 9 March 2022 whereby the Tribunal communicated to the Parties, inter alia, the 
DHL :S delivery receipt of the approved Terms of Reference which establishes that Respondent received, on 2 3 
November 2021, the ICC Secretariat :S correspondence dated 19 November 2021 enclosing the T ; . ~fi 
See, also, paras. 19 to 48 of the Terms of Reference. o'c. C t: 
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15. Given Respondent's lack of participation during the normal course of these 
proceedings despite being constantly invited to participate, the Tribunal does not 
understand Respondent 's statement in the Application according to which "to the 
surprise of Respondent Central Bank of Iraq ("CBJ"), CBI has received the arbitrator 's 
notice dated 13 December 2022 that the Tribunal expects to send the draft Final Award 
to the ICC Court pursuant to Article 34 of the ICC Rules by no later than 20 December 
2022 (. . .) ". Respondent has not provided any reason as to its lack of participation 
during the normal course of these proceedings and why it decided to make such belated 
submissions and allegations for the first time after the closing of the proceedings and at 
a point in time where the draft arbitral award was sent to the ICC Court for scrutiny. 

16. Moreover, the Tribunal finds that Respondent 's statement with regard to the 
"seriousness of the fraud on the Court and on the Tribunal, and also on CBI" is in 
contradiction with Respondent's conduct as to not raising such allegation during the 
normal course of the proceedings. This is even more so in light of the fact that Claimant 
has never hidden that two of its employees were arrested and sentenced to prison in 
lraq22 and produced at the Hearing a report issued by "the Human Rights Council 
Working Group on Arbitrary Detention (Opinion No. 70/2021 concerning Robert Pether 
and Khalid Radwan [i.e Mr Zaghloul] (Iraq) "23 whereby the report raised concerns, 
inter alia, ''with the conduct of the trial" and noted "with grave concern that even 
during the trial hearing, Messrs. Pether and Radwan [i.e Mr. Zaghloul} did not have 
clarity around their charges. The charges they had prepared to defend themselves 
against were dropped during the hearing and replaced with other charges. Along with 
the failure to provide copies of the decisions immediately to the defence or the consular 
or diplomatic authorities, that demonstrates a trial replete with grave due process 
violations" (see, paras. 10 and 11 of the report). Given the importance that Respondent 
is attaching today in the Application to the Iraqi criminal proceedings, one would have 
expected a reaction from Respondent to Claimant's allegations (including the 
allegations made in the Human Rights Council's report) during the normal course of 
the proceedings. In particular, the Tribunal granted to Respondent, although it did not 
participate to the Hearing, the additional opportunity to comment on the Hearing by 29 
September 2022, and more particularly on the Human Rights Council's report as 
indicated by the Tribunal at the Hearing (see footnote , n°5). Respondent did not submit 
its comments on the Hearing by 29 September 2022. It alleged "fraudulent 
misrepresentation " for the first time on 1 Janua,y 2023 after the closing of the 
proceedings which occurred on 13 December 2022 and after the draft award was sent 
to the ICC Court for scrutiny on 16 December 2022. 

n See, Claimant 's Request for Arbitration (para. 21) whereby Claimant alleged that "Respondent made false 
accusations against the Claimant 's managers which resulted in their improper and ongoing detention ". See, also, 
Claimant 's Statement of Claim (paras. 8-12) whereby Claimant alleged that "CME is doing all it can in Iraq and, 
internationally via diplomatic channels, to secure the release Mr Pether and Mr Zaghloul. Their arrests have been 
the subject of widespread criticism in the international media (C-2, media reports concerning wrongful detention 
ofCME 's representatives) ". . . . 
23 This report has been admitted by the Tribunal at the Hearing held on 8 September 2022 as Exh1b~t C-47 given 
that it is a public document and available to everyone on the internet and given that Respondent will be granted 
"time to comment on the Hearing and in this case respondent will be able to comment on this document " (See, 
Hearing Transcript, pages 44 to 46 and in particular, p. 46, lines 5-18). By email dated 8 September 2022, 
Claimant sent to all involved including Respondent the link to access the report and reminded that the report was 
admilled on the record at the Hearing as E,xhibit C-47 given its availability on the internet. On 9 September 2022, 
the Tribunal communicated to Respondent the Hearing transcript and issued Procedural Ti ,,_ N°3 which 
includes "the possibility for Respondent to submit its comments on the Hearing by 29 qi:zW, • l:Jsrp_ • ·'>IJ; d 
out by the Tribunal in its email. 101-'. 
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17. In these circumstan~es, granting Respondent's request to make submissions of fact 
an~ la"': after the closing of the proceedings would have the effect of starting the 
evidential process anew for no justified reason (given that Respondent could have raised 
the alleged "fraudulent misrepresentation " and its alleged legal consequences during 
the ~ormal course of the proceedings) and to the detriment of Claimant's right to the 
efficient and cost-effective resolution of the case (article 22(1) of the ICC Rules). 

* * * 

18. Based on the forgoing, the Tribunal decides as follows: 

Respondent 's submissions/arguments made in the Respondent 's Application on the 
alleged ''(raud~le_nt misrepresentation " and its alleged legal consequences are 
decl~red madm1ss~ble as beingfl_led after the closing of the proceedings without being 
pr~vt0usly authonzed by the Tnbunal in breach of article 27 of the ICC Rules. The 
evidence produced with the Application are declared inadmissible as well (1 PDF 
2.PDF and 3.PDF) on the same ground,· • ' 

The reopening of the debate on the alleged "fraudulent misrepresentation " and its 
al~eged legal. c~nsequences is denied given that the alleged "fi·audulent 
m1srepresentafl~n and its alleged legal consequences could have been raised by 
Respondent durmg the normal course of these proceedings,· 

R~spondent 's r~q~~st to _make submissions of fact and law on the alleged ''.fraudulent 
m1srepresentat10n and its alleged legal consequences is denied; 

Respondent 's request to immediately hold in abeyance any decision on the arbitral 
award is denied; 

The rendering of the arbitral award shall continue its normal course without 
consideration of the alleged "fraudulent misrepresentation " and its alleged legal 
consequences,· 

The ~ar~ies a~e ordered to abide by the present Procedural Order N°4 and no jiirther 
submission will be admitted in these proceedings". 

By email dated 8 January 2023, Respondent submitted unsolicited arguments on 
why the proceedings should be reopened to file submissions of fact and law on the 
matter of fraud and requested the Tribunal to urgently reconsider its Procedural Order 
N°4. 

On I~ Janu~r~ 2023, the Tribunal declared Respondent 's email dated 18 January 
2023 inadm1ss1ble (and thus it was stricken out from the record) in accordance with 
para. I_ 8 last bu_Ilet "point of ~he Procedural Order N°4 dated 18 January 2023 
according to which The Parl!es are ordered to abide by the present Procedural 
Order N°4 and no further submission will be admitted in these proceedings". 

On the same date, Respondent wrote an email to the Sole Arbitrator as follows: 
"Res1:ondent is in receipt of the Sole Arbitrator 's email of today 's date, once again 
denying Respondent the right to be heard and even attempti _ 'lh'icPfNJm 
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154. 

155. 

156. 

157. 

158. 

159. 

160. 

161. 

record ' Respondent 's request for consideration of January 18, 2023. Respondent is 
disturbed by, and strongly objects to, the Sole Arbitrator's conduct of these 
proceedings to the detriment of the integrity of these arbitral proceedings, where 
Respondent is prepared to adduce evidence of Jraucf'. 

On 19 January 2023, Respondent wrote to the ICC Secretariat, objecting to the 
Tribunal's decision not to reopen the arbitral proceedings. Respondent requested "the 
ICC Court to deny approval of the Draft Award, unless and until Respondent has 
been granted the right to be heard on the evidentiary basis for, and legal 
consequences, of fraud in relation to the consultancy agreement at issue". 

On 20 January 2023 , Claimant wrote to the ICC Secretariat, offering "sincere 
apologies for writing to the ICC Court without leave". Claimant added that it 
"however feels compelled to respond to the spurious allegations made in 
Respondent 's Letter. The Claimant considers it outrageous that counsel for 
Respondent has written to the ICC Court in blatant violation of the Tribunal 's clear 
and repeated directions that the parties should not make further submissions". 
Claimant further added that "as directed by the Tribunal, we await receipt of the 
Final Arbitral Award, so that this matter can be drawn to an encf'. 

On the same date, the Secretary General of the l CC Court thanked the Parties for 
setting out their respective positions, of which he took note. He added that "while the 
parties may write to the Secretariat at any time, at this juncture I must also note that 
the proceedings were closed on 13 December 2022 and therefore ~o Jw:ther 
submission or argument may be made with respect to the matters to be dectded rn the 
award unless requested or authorized by the sole arbitrator, per Article 27" . 

On 23 January 2023, Claimant wrote again to the ICC Secretariat indicating that it 
"expresses its considerable surprise that the Respondent would seek to re~y on a~ 
alleged.fraud before the ICC Court in circumstances where its supposed evidence is 
tainted by serious allegations published by the UN itself'. 

On the same day, the Secretary General of the ICC Court acknowledged receipt of 
Claimant's correspondence and wrote that "I can only reiterate what was mentioned 
in our message of 20 January". 

On 24 January 2023 , Respondent submitted an unsolicited correspondence whereby 
it requested again the Tribunal to reopen the proceedings. 

On 25 January 2023, the Tribunal acknowledged receipt of Respondent's unsolicited 
correspondence and reiterated to the Parties ~he conten_t of the P1:ocedur~! Ord~r N°4 
and, in particular, its para. 18 last bullet point according to which the Parties ~re 
ordered to abide by the present Procedural Order N°4 and no further submisswn 
will be admitted in these proceedings". 

On 26 January 2023, Claimant submitted an unsolicited correspondenc~ whereby_ it 
noted that "Respondent continues to seek the reopening of the Proceeding!, desP_lfe 
very clear directions to the contrary". It added that "Respondent 's conduct m se~kmg 
to re-open the Proceedings is nothing more than a conspicuous ~ttempt to dera_tl the 
Proceedings and should be dismissed by the ICC. Accordingly, the Claimant 
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respectfully submits that given the Respondent's spurious allegations, the ICC Court 
should move swiftly to bring this mailer to a close, and issue the Awarcf' . 

162. On the same date, the Tribunal acknowledged receipt of Claimant's unsolicited 
correspondence and reiterated to the Parties the content of the Procedural Order N°4 
and, in particular, its para. 18 last bullet point according to which the "Parties are 
ordered to abide by the present Procedural Order N°4 and no further submission 
will be admitted in these proceedings". 

163. On the same date, the ICC Secretariat informed the Parties that it received , on 23 
January 2023, an updated version of the draft award submitted by the Tribunal. 

164. ?n 26 Janu~ry 2023, Respondent submitted an unsolicited correspondence whereby 
tt, once again, requested the Tribunal to reopen the proceedings "so that a balanced 
presentation of the evidence can be made" in light of"Claimanl 's efforts to discredit 
the fraud". 

165. On 27 January 2023 , Respondent's counsel wrote to the ICC Secretariat to request 
again the "full record of these proceedings, including but not limited to, the terms of 
reference, all procedural orders or decisions by the Sole Arbitrator, the Sole 
Arbitrator 's statement of acceptance, availability, impartiality and independence, 
~nd any subse_quent d'.sclosure made". Respondent's counsel added that "Respondent 
,_s a State enllty and its staff is not familiar with the ICC arbitration process or the 
importance of preservation of all documentation related thereto" . 

166. On 30 January 2023, the Tribunal acknowledged receipt of Respondent's unsolicited 
correspondence dated 26 January 2023 and reiterated to the Parties the content of the 
Pro_cedural .. Orde~ N°4 and, in particular, its para. 18 last bullet point according to 
which the Parlles are ordered to abide by the present Procedural Order N°4 and 
no further submission will be admitted in these proceedings". 

167. On 1 February 2023, the ICC Secretariat acknowledged receipt of Respondent's 
correspondence dated 27 January 2023 and wrote that "as mentioned in our 
correspondence dated 17 January 2023, Respondent has received all 
correspondence and submissions in this arbitration on the following email 
addresses: contracts@cbi.iq and newbuilding@cbi.iq. However, in order to assist 
~espon~ent, ~e hereby include a link to download courtesy copies of (i) the Request 
for Arbltratwn and the documents annexed thereto,· (ii) the sole arbitrator 's 
Statement of Acceptance, Availability, Independence and Impartiality,· (iii) the Terms 
of Reference; (iv) the procedural orders,· and (v) all correspondence sent to the 
parties by the Secretariat to date. We are unfortunately not in a position to provide 

copy_ of the full file , as the Secretariat does not retain a compiled copy thereof, 
mcludmg any decisions by the sole arbitrator other than the procedural orders, the 
submissions and supporting materials, as well as any other correspondence 
exchanged throughout the proceedings". 

168. On 17 February 2023 , the ICC Secretariat informed the Parties and the Tribunal that 
the ICC Court approved the draft award on the same date and confirmed that all of 
the Parties ' comments in this regard were communicated to the IC ..,_.__.,....v,,H 
Secretariat added that it wi II notify the award to the Parties o 
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H. The Parties' submissions 

169. Claimant's submissions were the followin g: 

170. 

Claimant's Request for Arbitration dated 2 June 2021 (the "RfA"), filed together 
with Exhibits C-1 to C-7; 

Claimant's Statement of Claim dated 6 January 2022 (the "Statement of Claim" 
or "SoC"), fil ed together with Exhibits C-1 to C-3 1

24; 

Claimant's Answers to the Tribunal 's Questions dated 3 1 May 2022 filed together 
w ith Exhibits C-32 to C45 and CL- I to CL- I 00 (the "Claimant's Answers" or 
"CsA"). 

Claimant's Submiss ion on Damages dated 17 August 2022 filed together with an 
excel spreadsheet (C-46) and the documents which support the expenses of the 
excel document (the "Submission on Quantum" or "SoQ"). 

Claimant's Submission on the impact of the CE Decision dated 4 November 2022 
together with Exhibits CL- I 04 to CL-124 (the "Submission on the impact of the 
CE Decision" or "CsCED"). 

dated 8 December 2022 with its supporting Claimant's submission on costs 
documents. 

Respondent did not file any submission during the normal course of these 
proceedings (i.e. until the closing of the proceedings which occurred on l? D~cember 
2022)2s _ On the I st of January 2023 , Responden~, fil_ed th~ Appl!cat1on (t_he 
"Respondent's Application" or the "Applica~io~ ) 111 which , without pnor 
authorization from the Tribunal , it made subm1ss1ons/arguments an~, produced 

"d (1 PDF 2 PDF and 3 PDF) on the alleged fraudulent documentary ev1 ence . , . . • 

- - ---- ----- - · · E h"b 't C J C-4 C-5 and C-7 which were attached to the 
24 In its SoC Claimant produced Exh1b1ts C-1 to C-31. x ' ' s - ' ' d C 6 h' I attached to 

' · _ C-27 and C-28 in the SoC whereas C-2, C-3 an - w 1c 1 were 
Rf A became respective I~ C-~ C .;:the SoC Therefore there are two different Exhibits bearing the same number 
the RfA were not re-pro uce WI • ' d'fti Exh 'b't b aring the same number C-
~/h(the on~att~c~etd t~t~~~n:!~h~n°~

1
: ::~c:de~ot~;~~ );~; ~if~er::t~xhib\t~ te:ring the same number ~ -~ 

):~: ;~:::::~:~ :~~::~;•,!'.~:'o::a:;::h:~ 1;00 ;:g :: :;'~~:;;.;~l~i~i;E~i:i:=,:;~:!f ,;~6 
(the one attached to the RfA and the one attached to SoC) and two\ . d t Exhibits C-2 to C-7 in the 
7 (the one attache? to the RfA andd the odne attac;ed toe~~7~~1: ~,~~i;; ~~~~~~: aw~thothe SoC unless the Tribunal 
present A ward, this should be un erst?o as a re ere~c. - C-7 of the Rf A. 
expressly indicates that the reference is made to Exh1b1ts C 2 to. . .. . t artici ate to the establishment 
2s Respondent i) did not submit its Answer

1
t~tl~e R~~~est : 0;/~:~~a:~:~~;

1
~1:e~~bl~ iii) ~id not participate to the 

of the Terms of Reference, the Procedura r er . an t ebmit its Statement of Defence vi) did not submit its 
CMC, iv) did not si~n the ,Terms ~f Refe~e~ce, v) d,: nno C~~imant's Responses, vii) did not participate to the pre-
Responses to the Tribunal s Questions a~ . ommen s _o S b . . on Damages ix) did not participate to the 
Hearing conference, viii) did not submit its Respo~s1ve u 1:11ss1~n d' d t submit its comments on the Hearing, 
Hearing, x) did not submit its c~rrections !o ~he Heart~ trans~nrt:2 Fr~n:~ State Council 's decision xii) did not 
xii ) did not submit its Responsive Su~1_nis~10n on t e ,_mpac o on Claimant's submission on costs (for a 
submit its submission on costs and x111) did not s~bmi'\'.ts ~'~t~;: See also Procedural Timetables No I, No2 
summary of all the procedural steps, see the Proce ura ,me a e • - COMMERCE INT 
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representation" and its alleged " legal consequences" . These submiss ions/arguments 
as well as the evidence produced were declared inadmiss ible as per the Procedural 
Order N°4 (see, paras. 140-149 above). The content of the Tribunal's Questions dated 
11 April 2022 

171. Following the non-submission by Respondent of its Statement of Defense, the 
Tribunal asked the Parties, on 11 April 2022 as per the Procedural Timetable, the 
following questions: 

"Questions in relation to the mediation as prior step to arbitration: 

I. I To what extent Claimant 's interpretation of clause 8.2. 1 of the General Conditions of the 
Consultancy Agreement according to which the Parties may elect not lo nominate a mediator 
through FI DIC prior to commencing arbitration can be reconciled with clause 8.2. 7 of the General 
Conditions of the Consultancy Agreement? The Parties are expected to provide full legal reasoning 
in support of their respective positions and to provide legal authorities (case law, arbitral awards, 
scholar opinions, etc .. .) concerning the interpretation of clause 8.2.1 (and notably the consequences 
of the use of the word "may" in this clause) of the General Conditions of the FIDIC 
Client/Consultant Model Services Agreement (4th Edition 2006) upon which the Consultancy 
Agreement is based (see, p. l point 1 of the Consultancy Agreement) . 

1.2 How do you explain the difference between the wording of clause 8.2. 7 of the General Conditions 
of the Consultancy Agreement and the wording of clause 8. 2. 7 of the General Conditions of FI DIC 
Client/Consultant Model Services Agreement (4th Edition 2006)? What, if any, are the 
consequences of such difference? The Parties are expected to provide a full legal reasoning in 
support of their respective positions. 

1.3 What is the applicable law to the issue of the mediation as prior step to arbitration? Is it the law of 
the seat of arbitration (French law) or the law applicable to the Consultancy Agreement (Iraqi law) ? 
The Parties are expected to provide a full legal reasoning and legal authorities (case law, arbitral 
awards, scholar opinions, etc .. .) in support of their respective positions. 

1.4 Under French law, is the violation of the requirement to mediate prior to arbitration considered a 
question of jurisdiction or a question of admissibility? The Parties are expected to provide French 
legal authorities (case law, scholar opinions, etc .. .) in support of their respective positions. Is the 
position under Iraqi law the same? 

1.5 Under French law, does the f utility of the mediation process (i.e. the absence of any reasonable 
prospect of success of the mediation) justify the commencement of the arbitration without having 
exhausted the prior mediation stage? The Parties are expected to provide a full legal reasoning and 
French legal authorities (case law, scholar opinions, etc .. .) in support of their respective positions. 
Is the position under Iraqi law the same? 

Question related to the form of communication between the Parties 

2.1 How do clauses 1.8 (non-electronic fo rms) and 4.3. 1 (variation by wrillen agreement) of the 
Consultancy Agreement have interplay with the obligation, under Iraqi law, that contracts are 
performed in good faith (article 150 of the Iraqi Civil Code), notably in circumstances where the 
Consultancy Agreement provided for invoices to be delivered in hard copy (clause 5.2.1 of the 
Consultancy Agreement) and Respondent allegedly paid some invoices received in soft copy only 
without raising an objection (See para. 39 of Claimant 's Statement of Claim)? The Parties are expected 
to provide a full legal reasoning and legal authorities in support of their respective positions. 
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Questions related to demobilization : 

3.1 Under Iraqi Law and the contractual provisions, does Respondent's alleged failure lo pay 
Claimant 's invoices justify Claimant 's demobilization (see, paras 75-77 and para. 81 of Claimant's 
Statement of Claim) or does it only permit Claimant (subject to various conditions) to suspend the 
pe,formance of its obligations? The Parties are expected to provide a full legal reasoning and legal 
authorities in support of their respective positions. 

3.2 Was the Consultancy Agreement terminated? Specifically, is Claimant 's demobilization tantamount 
to a termination of the Consultancy Agreement by Claimant? in the affirmative, is such termination 
lawful under Iraqi Law (notably under articles 177 and 178 of the Iraqi Civil Code) and the contractual 
provisions (notably under clause 4.6.3 of the Consultancy Agreement)? The Parties are expected to 
provide a full legal reasoning and legal authorities in support o.f their respective positions. 

Questions related to the alleged damages: 

4.1 Under Iraqi, is it possible to claim the pro.fits that would have been generated by the contract (i.e 
the loss of pro.fit) in case the contract was not previously terminated? The Parties are expected to 
provide a full legal reasoning and legal authorities in support of their respective positions. 

4.2 Under Iraqi law, is the recoverable loss o.f pro.fit equal to the income that would have been generated 
had the contract been performed normally or is the recoverable loss of pro.fit equal lo the income that 
would have been generated minus the costs/expenses that would have been incurred to generate such 
income? The Parties are expected lo provide a full legal reasoning and legal authorities in support o.f 
their respective positions. 

4.3 Assuming that the contract continued to be performed normally, would Claimant have incurred 
costs/expenses in order to earn the remaining/outstanding value of the Consultancy Agreement (USD 
5,190,572 as alleged by Claimant)? In the affirmative, what would be the amount of such 
costs/expenses? Should such costs be deducted/ram the alleged USD 5,190,5 72 remaining/outstanding 
value of the Consultancy Agreement? The Parties are expected to substantiate their figures. 

4. 4 To what extent could Claimant seek legal costs incurred before local courts (the alleged USD 14,406 
incurred by Claimant when dealing with the attachment application in the Dubai Courts) in the context 
of the present arbitration? The Parties are expected to provide a full legal reasoning and legal 
authorities in support of their respective positions. 

Questions related to the performance bond: 

5.1 Who is the beneficiary of the letter of guarantee issued by the Trade Bank of Iraq ? 

5.2 Who is the beneficiary of the counter guarantee issued by Emirates NBD Bank in Dubai? Is it 
Respondent or the Trade Bank of Iraq? 

5.3 In addressing questions 5.1 and 5.2 above, Claimant is invited lo produce a copy of the letter of 
guarantee issued by the Trade Bank of Iraq and a copy of the counter guarantee issued by the Emirates 
NBD Bank in Dubai. Claimant is also invited to clarify/specify whether in its request to direct 
Respondent to return the "PB " to Claimant, the word "PB " precisely means the letter of guarantee 
issued by the Trade Bank of Iraq or the counter guarantee issued by the Emirates NBD Bank in Dubai? 
Finally, Claimant is invited to reproduce the document (email from Emirates NBD Bank in Dubai lo 
Claimant) allached to its email dated 21 September 2021 (submitted in the context of Claimant's 
Emergency Application/or Interim Relief) in a way that allows the Tribunal lo see the document 's date. 

5.4 lfthe word "PB" means the counter guarantee issued by the Emirates NBD Bank i _bai and 
(W " ~ assuming that the beneficiary of such counter guarantee is the Trade Bank of Ir 1o f- -n:1! panalir.1'f)~ 
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1:ould it be possi~le for the Tribun_al to or1er Respondent to return to Claimant the counter guarantee 
issued by the Emirates NBD Bank zn Dubai? The Parties are expected to provide a full legal reasoning. 

5.5 W~al is the _applicable law governing Claimant's request to direct Respondent to return the "PB " 
to Cla1m~nt. Is zt the law applicable to the letter of guarantee issued by the Trade Bank of Iraq ? Is it the 
law ~pplzcable to the cou~ter guarantee issued by the Emirates NBD Bank in Dubai? Is it the law 
appb_cable to the underly1~g contract i. e the Consultancy Agreement? The Parties are expected to 
provide a full legal reasomng and legal authorities in support of their respective positions. 

5. 6 Doe_s? the applicable ~aw allow the Tribunal to direct the bene.ficia,y of a first demand guarantee to 
return LL . In the afJ!-rma//ve, under which conditions and to whom? The Parties are expected to provide 
a full legal reasomng and legal authorities in support of their respective positions. 

5. 7 To what ext~nt clauses 6.4.J and 5.1.5 of the Consultancy Agreement quoted by Claimant in its 
Statement of Claun at paras. 93 and 94 are relevant or irrelevant to Claimant's claim in relation lo the 
perform_ance ~~nd? The Parties are expected to provide a full legal reasoning in support of their 
respecllve positions. 

5. 8 T~e Tribunal 's_ understanding is that the counter guarantee issued by the Emirates NBD Bank in 
Du~az was f.he sub;ect matter ~fan att~ch_ment order issued by the Dubai Courts (C-22) . According to 
Claunant, the attachment will remazn ,n place until such time as CBI [Respondent'] ,r, II chall th d " ;;Cl . successJ u y enges e or er ! ' a1mant's Statement a/Claim, para. 92). What is the basis of such assertion? 
In ~ase the challenge of the allachment order was not successful, would the Dubai Courts order th~ 
Emirates NBD Bank to release the counter guarantee? 

5.9 What is the current status of the feller of guarantee issued by the Trade Bank of Iraq?." 

V. THE PARTIES' PRAYERS FOR RELIEF 

A. Claimant 

172. ln the Terms of Reference. Claimant submitted the following prayer for relief: 

"The Claimant seeks the following relief 

a) A declaration that the Respondent is in breach of its obligations under the 
Agreement. 

b) An Order directing the Respondent to pay to the Claimant the following: 

i. 

ii. 

iii. 

iv. 

USD 6,728, 678 for outstanding invoices; 

USD 1,670,000 in respect of the Performance Bond; 

USD 4,309,424 for the remaining value of the Project; and 

USD 6,1 75,608 for the remaining value associated with the extension 
of the Agreement. 26 

26 
T?is claim _with r~spec~ to the remaining v~lue associated with the extension of the Consu ltancy A reement was 

not included 111 Claimant s Statement of Claim and Claimant's subsequent submiss ions At;h, eal'in 1.;f •·:ir: 
confirmed that "Sir, yes, we are not running that claim anymore" (Hearing Transcript, ~ ,,B~ li; es 7-14). :aH l!. '..<l)j-

0
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c) Further or alternatively, damages in an amount to be assessed. 

d) Pre-award and post award interest. 

e) Costs. 

j) Such other relief as the Arbitral Tribunal deems just and appropriate under the 
circumstances. 

g) The Claimant reserves the right to amend and/or supplement, elaborate upon, 
and/or vary any of the claims made herein, and/or heads of relief set out abov~, 
and to provide additional evidence for their claims during the course of this 
arbitration. " 

173. In its SoC, Claimant submitted the following prayers for relief: 

"112. CME [Claimant] respectively requests the following relief 

174. 

175. 

a) A declaration that CBI is in breach of its obligations under the Consultancy 
Agreement. 

b) An order directing CBI to pay to CME the following: 

i. USD 5,84 7, 530 for outstanding invoices; 

ii. USD 5,190,572 for damages and lost profit with respect to the 
remaining value of the Consultancy Agreement. 

c) An order directing CBI to return the PB to CME as well as payment of the lega~ 
costs associated with dealing with the attachment application in the Dubar 
Courts in the amount of USD 14,506. 

d) Further or alternatively, damages in an amount to be assessed. 

e) Pre-award and post award interest. 

j) Costs (including the costs of the arbitration, including legal cost5). 

g) Such other relief as the Arbitral Tribunal considers just and appropriate." 

In its Submission on Quantum, Claimant indicated at para. 1.3 that it "seeks to amend 
the amount of its claim as stated in paragraph 112(b}(ii) of the SOC. The ar:;ended 
claims amount to USD 5,190,572 and, in the alternative, USD 4,342,924.15. 

In its Opening Presentation (slide 71 ), Claimant submitted the following prayers for 
relief: 

"Relief sought by the Claimant ,. coMM~RCE INTER,, sv~ •~7, 
,'?;(f. lo,i, 
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a) A declaration that the Respondent is in breach. 

b) An Order directing the Respondent to pay to the Claimant the following: 

i. 

ii. 

USD 5,847,530 for outstanding invoices; 

USD 5,190,572 for the outstanding value of the Consultancy Agreement 
under Article I 50 of the Iraqi Civil Code, or 

iii. In the alternative to (b)(ii), USD 4,342,924.15 for damages and lost 
profit under Articles 168-169 of the Iraqi Civil Code. 

c) A declaration that CBI's demand under the bank guarantee (the performance 
bond) was wrongful. 

d) An order directing CBI to return to CME the original performance bond as well 
as payment of the legal costs associated with dealing with the attachment 
application in the Dubai Courts in the amount ofUSD 14,506. 

e) In the alternative to (d) , Claimant requests the Tribunal to award CBI to 
compensate CME the total value of the performance bond in the amount of 
USD I ,666,000.00. 

j) Pre-award and post award interest at the rate of 5% starting from 2 June 2021 
on the total amount that the Tribunal may determine is due to CME. 

g) Costs (including the costs of arbitration and Claimant 's legal costs). 

h) Such other relief as the Tribunal considers just and appropriate. " 

B. Respondent 

176. Respondent did not file any submission during the normal course of these 
proceedings (i.e. until the closing of the proceedings which occurred on I 3 December 
2022)27. On the 151 of January 2023, Respondent filed the Application, in which, 
without being previously authorized by the Tribunal , it made submissions/arguments 
and produced documentary evidence (I .PDF, 2.PDF and 3.PDF) on the alleged 
''fraudulent representation" and its alleged "legal consequences". These 

27 Respondent i) did not submit its Answer to the Request for Arbitration, ii) did not participate to the establishment 
of the Terms of Reference, the Procedural Order N°3 and the Procedural Timetable, iii) did not participate to the 
CMC, iv) did not sign the Terms of Reference, v) did not submit its Statement of Defence, vi) did not submit its 
Responses to the Tribunal's Questions and Comments on Claimant' s Responses, vii) did not participate to the pre-
Hearing conference, viii) did not submit its Responsive Submission on Damages ix) did not participate to the 
Hearing, x) did not submit its corrections to the Hearing transcript, xi) did not submit its comments on the Hearing, 
xii) did not submit its Responsive Submission on the impact of the French State Council's decision xii) did not 
submit its submission on costs and xiii) did not submit its comments on Claimant's submission on costs (for a 
summary of all the procedural steps, see the Procedural Timetable N°4. See also Procedu 1--;fri ,, si,:..ll 1 £ 1 °2 
and N°3 ). , -A't-\)~ v ITtv,17;O 
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subm issions/arguments as well as the evidence produced were declared inadmissib le 
as per the Procedural Order N°4 (see, paras. 140-150 above). 

VI. PROCEDURAL MATTERS 

A. The arbitration clause 

177. This arbitration has been brought pursuant to the arbitration clause contained at 
clause 8.3.2 of the Consultancy Agreement (Exhibit C-1) signed by the Pat1ies and 
Meinhardt Singapore Pte Limited. 

178. There are two executed versions of the Consultancy Agreement: an English version 
(Exh ibit C-1) and an Arabic version (attached to the Rf A as Exhibit C-2 together with 
an English translation). 

179. Clause 1.4.2 of the Consultancy Agreement (Exhibit C-1) provides: "[ ... ] this 
Agreement has been prepared and agreed in the English language and is being 
translated to be executed in parallel in the Arabic language and the English 
language. For the avoidance of doubt in the event of the translation of this Agreement 
or any part thereof or any such documents prepared pursuant to this Agreement into 
Arabic or any other language it shall continue to be construed and interpreted 
according to the English language version which shall prevail in the event of any 

ifl 't" con 1c. 

180. Clause 8 of the General Conditions of the executed English version of the 
Consultancy Agreement (Exhibit C-l) provides: 

"8. Disputes and Arbitration 

8.1 Amicable Dispute Resolution 

8. 1.1 If any dispute arises out of or in connection with this Agreement, representatives 
of the Parties with authority to settle the dispute will, within 14 days of a written request 
from one Party to the other, meet in a good faith effort to resolve the dispute. If the 
dispute is not resolved at that meeting, the Parties will attempt to settle it by mediation 
in accordance with Clause 8.2. 

8.2 Meditation 

8. 2.1 Unless otherwise agreed between the Parties or stated in the Particular 
Conditions, the Parties shall attempt to agree upon a neutral mediator from a panel list 
held by the independent meditation center named in the Particular Conditions. Should 
the Parties be unable to agree within 14 days of a notice from one Party to the other 
requesting meditation then either Party may request that a mediator be appointed by 
the President of FIDJC. The appointment by the President shall be binding on the 
Parties unless they agree to another named mediator at any time. 

8.2.2 When the mediator has been appointed on his terms and conditions of engagement 
either Party can initiate the mediation by giving the other Party a notice in writing 
requesting a start to the meditation. The meditation will start not l'!_ter than 21 days 
after the date of the notice. m~ co~,M=.RCE INT£1r1y,</r, 
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8.2.4 All negotiations or discussions carried out in the meditation shall be conducted in 
confidence and are not to be referred to in any concurrent or subsequent proceedings, 
unless they conclude with a written legally binding agreement. If the Parties accept the 
mediator's recommendations, or otherwise reach agreement on the resolution of the 
dispute, such agreement shall be recorded in writing and, once signed by the designated 
representatives, shall be binding on the Parties. 

8.2.5 If no agreement is reached, either Party may invite the mediator to provide to both 
Parties a nonbinding opinion in writing on the dispute. Such opinion shall not be used 
in evidence in any concurrent or subsequent proceedings, without the prior written 
consent of both Parties. 

8.2.6 The Parties will bear their own costs of preparing and submitting evidence to the 
mediator. The costs of the meditation and of the mediator's services shall be borne 
equally between the Parties unless otherwise agreed and recorded in accordance with 
Clause 8.2.3 

8.2. 7 No Party may commence an arbitration of any dispute relating to this Agreement 
until it has attempted to settle the dispute with the other Party by meditation and either 
the meditation has terminated or the other Party may commence arbitration if the 
dispute has not been settled within 90 days of the giving of the notice under Clausei2.2 

8.3 Arbitration 

8.3.1 Jfthe meditationfails then the Parties will attempt jointly to make a written record 
of those matters (if any) relating to the dispute which have been agreed to by them, for 
submission in any later arbitration. The mediator 's role will cease, at the latest, upon 
the commencement of any arbitration. The mediator will not be available to appear as 
a witness in the arbitration, not to provide any additional evidence obtained during the 
meditation. 

8.3.2 Unless stated otherwise in the Particular Conditions, any arbitration arising out 
of or in connection with this Agreement shall be undertaken under the Rules of 
Arbitration of the International Chamber of Commerce by one or more arbitrators 
appointed in accordance with the said Rules." 

181. Clause 8.2.3 of the Particular Conditions of the executed English version of the 
Consultancy Agreement (Exh ibit C-1) indicates "CEDR Mediation Procedure" as 
"Mediator Procedures" and clause 8.3.2 of the same indicates "International 
Chamber of Commerce" as "Rules of Arbitration. " 

182. Clause 8 of the General Conditions of the executed Arabic version of the 
Consultancy Agreement as translated to English (attached to the Rf A as Exhibit 
C-2) provides: 

"8-Disputes & Arbitration 

8-1 Amicable Resolution of Disputes 
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resolution. However, in case that no solution is reached to settle the dispute in the 
meeting, the parties shall tJy to resolve the same through mediation as per clause 8-2. 

8-2 Mediation 

8-2-1 Unless it is agreed otherwise between the parties or mentioned in the special 
conditions, the parties shall try to agree on a neutral mediator from the lists set by the 
Independent Mediator Center, where their names are mentioned in such special 
conditions. Moreover, the parties shall be capable of agreement within 14 days in which 
a notice shall be served by one party to another, requesting the appointment of a 
mediator, where either party may request to appoint a mediator by the president of the 
International Federation of Consulting Engineers (FIDlC). Such appointment shall be 
binding to the parties unless they agree on name of another mediator at any time. 

8-2-2 When the mediator is appointed to his conditions and provisions of the Agreement 
by granting a written notice to the other party, seeking start of mediation, provided that 
it must not exceed 21 days.from date of such notice. 

8-2-4 All discussions or negotiations conducted during the mediation shall be under 
confidentiality, trust and not referring to the same in any concurrent or subsequent 
procedures unless that is within a legal written agreement. If the parties agree on the 
recommendations of the mediator or otherwise, or an agreement reached to resolve the 
dispute, such agreement shall be noted in writing, and must be mandatory once it is 
signed by the representatives of the parties. 

8-2-5 If no agreement is reached, both parties may invite the mediator to provide them 
with a non-binding opinion in writing about the dispute, and may not be used as 
evidence in any concurrent or subsequent procedures without obtaining a prior written 
consent from both parties. 

8-2-7 The parties shall bear their own costs incurred by preparation and submission of 
evidence to the mediator. Moreover. the parties shall also bear the mediator 's costs and 
service fee equally unless otherwise is agreed, according to clause 8-2-3. 

8-2-8 Neither party may start arbitration in any dispute connected to such Agreement 
until the attempt is made to settle the dispute with the other party through the mediator. 
Once mediation is ended, the First Party may start arbitration if the dispute settlement 
is not made within 90 days.from submission of notice date, according to clause 8-2-2. 

8-3 Arbitration 

8-3-1 If mediation fails, the parties together shall be bound to attempt register such 
matters in writing, (f any, which are related to dispute and have been agreed upon by 
them to be presented in any subsequent arbitration, where the mediator 's role shall stop 
to the latest once any arbitJ-ation is initiated. Moreover, the mediator shall not be 
available for appearing as a witness on arbitration, and not to present any additional 
evidence during arbitration. 

8-3-2 The parties shall agree that any dispute or disagreement must be finally resolved 
through arbitration under the provisions of arbitration of the Internal· Chamber of 
Commerce (ICC) , and that the venue of arbitration shall be , e, 9'» YI' J fiiJ!oo 11- r. urt 
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of A~bitJ-ation located in Paris - France, and shall be in English, according to the 
apphcable law of the Republic of Iraq. 

8-3-3 Notwithstanding contents of the arbitJ-ation procedures, neither party may start 
legal procedures, seeking to find an obligatory and notifoing or warning solution, which 
shall be necessary to determine or protect the rights of fulfilment of the obligations set 
out in this Document, awaiting settlement of dispute or disagreement, in accordance 
with the arbitJ-ation procedures." 

183. Clause 8.2.3 of the Particular Conditions of the executed Arabic version of the 
Consultancy Agreement as translated to English (attached to the Rf A as Exhibit 
C-2) indicates "CentJ-e for Effective Dispute Resolution (CEDR)" as "Mediator 
Procedures" and clause 8.3.2 of the same indicates "International Chamber of 
Commerce (ICC)" as "Rules of Arbitration. " 

B. The applicable substantive law 

184. The English executed version of the Consultancy Agreement (Exhibit C-1) provides 
at clause 1.4 of the Particular Conditions that the "Governing Law" (i.e. the law 
which is to govern the Consultancy Agreement as per clause 1.4 of the General 
Conditions) "means legislation, regulations and instJ-uctions of the Iraqi and orders 
issued by any authorized in the Republic of Iraq legal authority." 

185. The Arabic executed version of the Consultancy Agreement as translated to English 
(attached to the RfA as Exh ibit C-2) provides at clause 1.4 of the Particular 
Conditions that "this Agreement shall be subject to and interpreted as per the Law of 
the Republic of Iraq." 

186. Accordingly, the governing law of the Consultancy Agreement is the Iraqi law (see 
paras 69-71 of the Terms of Reference). 

C. The procedural rules 

187. In accordance with Article 19 of the ICC Rules, the proceedings before the Tribunal 
sha_ll be goverrn~d by the Rules and where the ICC Rules are silent, by any rule 
which the Parties or, fading them, the Tribunal may sett le on, whether or not 
reference is thereby made to the rules of procedure of a national law to be applied to 
the arbitration (see para. 75 of the Terms of Reference). 

D. The place of arbitration 

188. The English executed version of the arbitration clause (Exhibit C-1) is silent on the 
place of arbitration whereas the Arabic executed version of the arbitration clause as 
translated to English (attached to the RfA as Exh ibit C-2) provides at clause 8.3.2 
that "the venue of arbitration shall be the International Court of ArbitJ-ation located 
in Paris-France." 

189. Claimant submitted in the RfA that "Paris is the uncontested seat of arbitration" 
(para. 15 of the Rf A). Respondent did comment on the place of arbitration. 
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190. On 5 August 2021 , the ICC Court fixed Paris, France as the place of arbitration 
pursuant to Article 18( I) of the lCC Rules (see paras. 65-67 of the Terms of 
Reference). 

E. The language of the proceedings 

191. The Arabic executed version of the arbitration clause as translated to English 
(attached to the Rf A as Exhibit C-1) provides at clause 8.3.2 that the arbitration "shall 
be in English" whereas the English executed version of the arbitration clause (Exhibit 
C-1) is silent on the language of the arbitration. 

192. However, the English executed version of the Consultancy Agreement (Exhibit C-1) 
provides at clause 1.3 of the Particular Conditions that "English" is the "Language 
for communication." 

193. Accordingly, English is the language of the arbitration (see paras 72-74 of the Terms 
of Reference). 

VII. JURISDICTION OF THE TRIBUNAL 

194. The arbitration clause contained at clause 8.3.2 of the General Conditions of the 
Consultancy Agreement (Exhibit C-1) provides that: 

"8.3.2. Unless stated otherwise in the Particular Conditions, any arbitration arising 
out of or in connection with this Agreement shall be undertaken under the Rules of 
Arbitration of the International Chamber of Commerce by one or more arbitrators 
appointed in accordance with the said Rules." 

195. In addition, clause 8.3.2 of the Particular Conditions of the Consultancy Agreement 
(Exhibit C-2) indicates "International Chamber of Commerce" as "Rules of 
Arbitration." 

196. This arbitration clause is contained in the Consultancy Agreement which was signed 
by Claimant and Respondent. It clearly refers to the "Rules of Arbitration of the 
International Chamber of Commerce." 

197. Claimant' s claims (as described under Section YIII.B below) which are the subject 
matter of the present arbitration arose out of or are in connection with the 
Consultancy Agreement. 

198. In accordance with Article 6(3) of the ICC Rules and given that the Tribunal has 
decided that the issue with respect to the mediation as a pre-arbitral step raises a 
question of admissibility and not one of jurisdiction (See, Section VJII. A.6 below), 
the Tribunal hereby declares that it has jurisdiction to determine Claimant' s claims. 

VIII. CLAIMANT'S CLAIMS 

A. Preliminary issue with respect to the mediation as a pre-arbitral step 

199. 

April 2022. It will then reproduce at Section A.2 below the Tribunal's Questions 
dated 11 April 2022 in relation to the issue at hand and will summarize at Section 
A.3 Claimant's responses to the Tribunal ' s Questions. Further, the Tribunal will 
reproduce at Section A.4 below its questions dated 30 September 2022 raised 
following the CE Decision of 22 September 2022 and will summarize at Section A.5 
Claimant's Submission thereon before making a determination at Section A.6 on 
whether Claimant's claims can proceed in the current arbitration. 

1. Summary of Claimant's position prior to the Tribunal's Questions 

200. First, Claimant contends that the Parties attempted to resolve the dispute amicably in 
accordance with clause 8.1.1 of the Consultancy Agreement (Exhibit C-1) but failed 
to do so.28 

20 I. Claimant highlights that the Parties held two meetings to discuss and resolve the 
issues of late payments due in its favor. 29 One was held on 1 O March 2021 and 
another one on 7 April 202 l where the Claimant's Project Manager and General 
Manager met with the Governor of CBI in Iraq (Exhibits C-19 and C-21).30 

202. Claimant's representatives were arrested during the meeting of 7 April 2021. 
Claimant believes that the improper arrest and ongoing detention in Iraq were caused 
by Respondent's ''false accusation"31 and that such arrest "effectively ended any 
reasonable prospect of an amicable resolution of the outstanding issues between the 
parties through negotiation or mediation. "32 

203. Second, Claimant explains that it wrote to CBI and notified it of its intention to 
proceed with mediation in accordance with clause 8.2.1 of the Consultancy 
Agreement. 33 

204. In this respect, Claimant relies on its "notice of mediation" of 4 May 2021 , in which 
it notified CBI that the latter's ''failure to provide a nomination or to meaningfully 
engage with this notice within 14 days of the date of this letter, that being 18 May 
2021, will be considered a confirmation and acknowledgment that (i) CBJ does not 
want to proceeding with mediation, (ii) CBI waives its right to proceed with 
mediation, and (iii) CBJ agrees that the dispute may be referred to arbitration" 
(Exhibit C-27). 

205. Due to (i) Respondent's lack of answer to such notice, (ii) the absence of any 
agreement by the Parties on the appointment of a mediator and (iii) the events of 7 
Apri I 2021 , Claimant "exercised its option under Section 8. 2.1 and choose not to 
request FIDIC to appoint a mediator".34 Indeed, according to Claimant, clause 8.2.1 
of the Consultancy Agreement confirms that where the Parties fail to agree on a 
mediator they "may" request the President of FIDlC to appoint a mediator and "were 

28 RfA, paras 19 and seq. ; Soc, paras. 96 and seq. 
29 Soc, para. 98 and Exhibit C-3 attached to the Rf A. 
30 Rf A, paras. 20-21 ; SoC, para. 98 . 
31 RfA, para. 21. 
32 SoC, para. 99; see also Rf A, para. 32 . 
33 SoC, para. I 05. 
34 Soc, paras. I 08 and I 09; see also Rf A, para. 29. 
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the Parties elect not to nominate a mediator through FIDIC, itfollows that mediation 
cannot proceed. "35 

206. Claimant concludes that clause 8.2.7 of the Consultancy Agreement is not engaged.36 

Indeed, " (a]s the Parties did not appoint and/or elect to appoint a mediator, the 
mediation was not capable of being terminated in the context of Section 8. 2. 7" and 
the mediation process was "effectively 'still born '".37 

207. Claimant finally adds that Respondent's involvement in the wrongful arrest of 
Claimant's employees during the meeting of 7 April 202 1 in Iraq to discuss 
settlement effectively put an end "to any reasonable prospect of the Parties reaching 
an amicable resolution of the dispute" and, accordingly, Claimant submits the RfA.38 

2. The Tribunal's Questions in relation to the mediation as a pre-arbitral step 

208. The Tribunal states below its questions (with their original numbering) dated 11 April 
2022 in relation to the mediation as a prior step to arbitration: 

1.1 To what extent Claimant 's interpretation of clause 8.2.1 of the General Conditions of the 
Consultancy Agreement according to which the Parties may elect not to nominate a 
mediator through FIDIC prior to commencing arbitration can be reconciled with clause 
8.2. 7 of the General Conditions of the Consultancy Agreement? The Parties are expected 
to provide fu ll legal reasoning in support of their respective positions and to provide legal 
authorities (case law, arbitral awards, scholar opinions, etc .. .) concerning the 
interpretation of clause 8.2.1 (and notably the consequences of the use of the word "may" 
in this clause) of the General Conditions of the FIDIC Client/Consultant Model Services 
Agreement (4th Edition 2006) upon which the Consultancy Agreement is based (see, p. 1 
point 1 of the Consultancy Agreement). 

1. 2 How do you explain the difference between the wording of clause 8.2. 7 of the General 
Conditions of the Consultancy Agreement and the wording of clause 8. 2. 7 of the General 
Conditions of FIDIC Client/Consultant Model Services Agreement (4th Edition 2006)? 
What, if any, are the consequences of such difference? The Parties are expected to provide 
a full legal reasoning in support of their respective positions. 

1.3 What is the applicable law to the issue of the mediation as prior step to arbitration? Is it 
the law of the seat of arbitration (French law) or the law applicable to the Consultancy 
Agreement (Iraqi law)? The Parties are expected to provide a full legal reasoning and legal 
authorities (case law, arbitral awards, scholar opinions, etc .. .) in support of their 
respective positions. 

1.4 Under French law, is the violation of the requirement to mediate prior to arbitration 
considered a question of jurisdiction or a question of admissibility? The Parties are 
expected to provide French legal authorities (case law, scholar opinions, etc .. .) in support 
of their respective positions. Is the position under Iraqi law the same? 

1.5 Under French law, does the futility of the mediation process (i.e. the absence of any 
reasonable prospect of success of the mediation) justify the commencement of the 

35 SoC, para. I 07. 
36 SoC, para. I I I . 
37 SoC, para. 111 ; see also Rf A, para. 31. 
38 Rf A, para. 32. See also SoC, para. 12: "The wrong/it! arrest of CME 's employe • (JFI ~ffi J Jttum,Q. 1. Bl 
destroyed the parties' relationship and, ended any reasonable prospect of an a . e resolution to the issJeJr!, 
CBI 's non payment of CME 's invoices". ;:}' COUR INTERNAW)N\LE D"A.RB!TRAGE 
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arbitration without having exhausted the prior mediation stage? The Parties are expected 
to provide a full legal reasoning and French legal authorities (case law, scholar opinions, 
etc .. .) in support of their respective positions. Is the position under Iraqi law the same? 

3. Summary of Claimant's Answers to the Tribunal's Questions 

209. As regards question 1.1 , Claimant submits that French law is applicable to clause 8 
of the Consultancy Agreement and that "under French law, noncompliance with a 
multi-tiered dispute resolution clause which provides for a pre-arbitral step such as 
mediation can be justified if the mediation is determined to be futile based on the 
specific factual circumstances of the case".39 

210. Claimant contends that "clause 8.2. 1 of the Consultancy Agreement uses the word 
'may"' and that it "did not have to follow the procedure under Clause 8. 2. 1 to 
'request that a mediator be appointed by the President of the FIDIC ' because the 
entire mediation step was futile in the circumstances of the case".40 

211 . Claimant further argues that should Iraqi law be applicable, "given the particular 
circumstances of the case and CBI's reprehensible conduct", it would not be in 
breach of clause 8 of the Consultancy Agreement (Exhibit C-1) by not requesting the 
appointment of a mediator.4 1 It considers that "Iraqi law requires the performance of 
the contracts, in accordance with theirs terms, and in goodfaith" and that "clause 
8. 2. 1 provides for an option, not an obligation, for either Party to request that a 
mediator be appointed by the President of FIDIC".42 

212. As regards question 1.2, Claimant submits that clause 8.2.7 of the Consultancy 
Agreement (Exhibit C-1) sl ightly defers from clause 8.2.7 of the FIDIC 
Client/Consultant Model Services Agreement (4th Edition 2006) but that there "are 
no consequences to be drawn under the applicable law from the differences in the 
drafting of two versions of clause 8.2. 7".43 

213. As regards question 1.3, Claimant argues that French law, as the law of the seat, 
should apply to the issue of mediation as a pre-arbitral step since "the 
characterization of preliminary objections to the adjudication of a given claim may 
fairly be considered a procedural matter" (Exhibit CL-5) .44 

2 I 4. Alternatively, Claimant contends that such issue should be reso lved in accordance 
with the law governing the arbitration agreement.45 

2 I 5. According to Claimant, the law governing the arbitration agreement should apply to 
the entirety of an integrated multi-tiered clause such as clause 8 of the Consultancy 
Agreement (Exhibit C-1 ) . It considers that the dispute reso lution mechanism should 
be considered holi stically and that "mediation, as contemplated in clause 8.2, is 
accessory to arbitration in clause 8.3".46 Claimant concludes that it "would be more 

39 CsA, paras. 6 and 7. 
4° CsA, paras. 8 and 9. 
41 CsA, para. 10. 
42 CsA, paras. 18 and 19. 
43 CsA, paras. 23 and 25. 
44 CsA, para. 34 and 35 . 
45 CsA, paras. 36 and seq. 
46 CsA, paras. 37 and 38. 
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efficient, and logical, to apply the same law, to wit, the law applicable to the 
arbitration agreement as a whole to the mediation as a pre-arbitral mediation 
step".47 

216. Moreover, Claimant argues that French law governs the arbitration agreement 
whether directly applied, as substantive rules, or through a conflict of law approach.48 

Claimant relies on multiple judgements and authorities (Exhibits CL-I 0, CL-11 , CL-
I 2, CL-13) to invite the Arbitral Tribunal, being seated in France, to apply French 
law "as directly-applicable substantives rules, to all the questions relating to the 
validity, interpretation, scope and enforcement of the pre-arbitral step contained in 
the arbitration agreement".49 In the alternative, and should the Arbitral Tribunal 
decide to follow a conflict of law approach to determine the law applicable to the 
di spute resolution mechanism, Claimant contends that the law of the seat should 
apply and that no other law could claim a stronger connection factor to the arbitration 
agreement than French law.5° Finally, Claimant insists on the fact that pursuant to the 
separability principle, Iraqi law should not apply to the arbitration agreement and 
more generally to the dispute resolution mechanism.5 1 

217. As regards question l.4, Claimant submits that " [p]ursuant to a long-standing and 
constant case law, largely supported by French scholarship", the violation of a pre-
arbitral step raises a question of admissibility of the claims and not a question of 
jurisdiction of the arbitral tribunal.52 

218. As regards question 1.5, Claimant acknowledges that "no futility exception has been 
specifically developed in French case law as concerns the case of a prior mediation 
step before the commencement of arbitration".53 Yet, Claimant argues that French 
law, international arbitration and other civil law jurisdictions recognize that non-
compliance with a pre-arbitral step can be justified by specific factual circumstances. 

219. First, relying on Article 750-1 of the FCCP (Exhibit CL-62)54 and a ruling of the 
Court of Appeal ofMontpellier of 10 February 2022 (Exhibit CL-63), Claimant is of 
the opinion that "where the circumstances of the case so warrant, French law permits 
to hold that preliminary tiers preceding litigation or arbitration may be eschewed. 
This is notably the case where there is a motif legitime pursuant to which it would 
be impossible to comply with the pre-litigation step because of the circumstances of 

47 CsA, para. 41 . 
48 CsA, paras 42 and seq. 
49 CsA, para. 45 . 
5° CsA, paras. 46 and seq. 
5 1 CsA, paras. 49 and seq. 
52 CsA, paras. 64 and seq. 
53 CsA, para. 80 . 
54 Art icle 750-1 of the FCCP requires the parties in cases where the amount in di spute is below 5.000 euros to 
submit their claims, before resorting to national courts, to an attempt of conciliation conducted by a court 
conci li ator, to an attempt of mediation or to an attempt of a participatory procedure. The parties "are exempted' 
from such obligation according to Article 750-1 of the FCCP "if the absence of recourse to one a/the methods of 
amicable resolution mentioned in the first paragraph is justified by a legitimate reason relating either to the 
obvious urgency or the circumstances of the case making impossible such an attempt or re ·~ • that a decision 
be given without adversarial debate, or to the unavailability of judicial conciliat : ,.;. ) Jfi ti ={}/ f,gal'/ ion of 
the first meeting of conciliation in a manifestly excessive manner with regard f 'ffie nature and the stake ib~ he 
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the c~se".~5 Claimant thus submits that the Tribunal "should apply, by analogy, the 
solutwn directed in Article 750-1 of the Code of Civil Procedure". 56 

220. Second, citing numerous scholars and cases57, Claimant considers that there "is a 
consensus in international arbitration scholarship as well as in commercial and 
investor-state arbitration awards that compliance with a pre-arbitral step can be 
excused on the grounds of futility where the circumstances of the case so warrant" .58 

22 1. Third, Claimant refers to several rulings of the Swiss Federal Tribunal (Exhibits CL-
85, CL-86) and German scholars commenting German decisions (Exhibit CL-78) to 
show that "in certain circumstances, pre-arbitration requirements can be 
disregarded if they are not usejitl or are pointless".59 

222. In the present case, Claimant considers that in light of Respondent' s refusal to 
respond to Claimant's legal notice until it was provided with counsel for Claimant' s 
power of attorney (Exhibits C-24 and C-26), its lack of response to Claimant's notice 
of mediation of 4 May 2021 (Exhibit C-27) and its involvement in the arrest and 
imprisonment of Claimant' s representative "resorting to the mediation step in clause 
8.2 would have been futile and in vain".60 

4. The Tribunal's further questions following the CE Decision dated 22 
Septem her 2022 

223. On 30 September 2022, the Arbitral Tribunal rai sed the fact that the French State 
Council (Co_nseil d 'Etat) rendered the CE Decision dated 22 September 2022 which 
annul le~ art1cl~ 750-_ I of the ~CCP. Considering this recent development and given 
that Cla1m~nt 1s rely_mg on article 750-1 of the FCCP in its reasoning with regard to 
the pre-arb1tral step issue, the Arbitral Tribunal invited Claimant to file a submission 
dealing with the following: 

5. 

I . The impact of the CE Decision on Claimant's position/reasoning at paras. 80 to 
97 and paras. 1 I 5 to 116 of its CsA; 

2. The impact of the CE Decis ion on the existence of an alleged futility exception 
under French law. 

Summary of Claimant's Submission on the impact of the CE Decision 

224. In its Submission on the impact of the CE Decision dated 4 November 2022 
Claimant first argues that the annulment by the CE Decision of article 750-1 of th~ 
FCCP has no impact on the fact that non-compliance with a pre-arbitral step can be 
excused where a "legitimate reason relating to the circumstances of the case" so 
warrants.61 

55 CsA, para. 91 . 
56 CsA, para. 116. 
:: CsA, paras. 99 and seq. ; see also Exhibits CL-75, CL-76, CL-78, CL-79, CL-80, CL-82, CL-84. 

CsA, para. 98 . 
59 CsA, paras. 108 and seq. 
60 CsA, para. I 04, see also paras. 92-93 and para. 96. 
6 1 CsCED, para. 6.1 . 
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225. Claimant contends that the petition (the "Petition") submitted on 20 December 2019 
by six representative bodies of lawyers in France to the Conseil d'Etat to annul the 
Decree No.2019-1333 dated 11 December 2019 Reforming French Civil Procedure 
(the "Decree") focuses only on the following section of article 750-1 (which is article 
4 of the impugned Decree): "ff the absence of recourse to one of the methods of 
amicable resolution mentioned in the first paragraph is justified by a legitimate 
reason relating either to the obvious urgency or to the circumstances of the case 
making impossible such an attempt or requiring that a decision be given without 
adversarial debate or to the unavailability of judicial conciliators delaying the 
organization of the first meeting of conciliation in a period of time that is manifestly 
excessive manner [sic] with regard to the nature and the stakes of the disputes".62 

226. Claimant highlights that "the Conseil d 'Etat agreed with the petitioners that Article 
750-1 did not define with sufficient precision 'the manifestly excessive period given 
the nature and the stake of the case ' of the unavailability of justice conciliators 
following which a petitioner is permitted to commence legal proceedings"63 

Therefore, the Conseil d 'Etat ordered the annulment of article 750-1 , as drafted in 
the Decree "given that it does not sufficiently provide precisions of the modalities 
according to which the unavailability should be deemed established'' (Exhibit CL-
I 04, para. 43) .64 

227. By contrast, Claimant argues that the Petition did not specifically criticize the stance 
where non-compliance with an amicable dispute resolution method is justified by a 
legitimate reason under the circumstances of the case which is the only application 
of article 750-1 of the FCCP invoked by Claimant in this arbitration.65 

228. Claimant notes that the public reporter whose pleadings were followed by the Conseil 
d 'Etat in the CE Decision considered that the rest of the terms of article 750-1 of the 
FCCP (other than the determination of the unavailability of the conciliators) were 
"clear and exempt from manifest error" (Exhibit CL-I 05).66 Claimant thus concludes 
that "neither the Petition, nor the CE Decision, criticized, let alone annulled, Article 
7 5 0-1 CPC on the ground of permitting a petitioner to commence legal proceedings 
without first resorting to mediation where the circumstances of the case so 
warrant"67. 

229. Second, Claimant submits that the annulment of article 750-1 of the FCCP carries no 
retroactive effect and therefore "carries no dramatic consequences in general, and 
specifically in this arbitration"68 . Claimant relies on paragraph 69 of the CE Decision 
that states: "[h]aving regard to the manifestly excessive consequences on the 
functioning of the public service of justice which would result from the retroactive 
annulment [ ... ] of Article 750-1 of the Code of Civil Procedure in its wording 
resulting from Article 4 of the contested decree [ ... ], it is necessary, subject to 
litigation initiated on the date of the present decision, to derogate fro m the principle 
of the retroactive effect of contentious annulment. Consequently, the effects produced 

62 CsCED, para. 12. Exhibit CL- I 06. 
63 CsCED, para. 17. 
64 CsCED, para. 17. 
65 CsCED, para. I 4. 
66 CsCED, para. 18. 
67 CsCED, para. 20. 
68 CsCED, para. 21. 

by Article 750-1 before its annulment should be considered definitive" (Exhibit CL-
I 04). 

230. Claimant explains that, to protect legal certainty, the Conseil d 'Etat "chose to apply 
the annulment only to legal situations that arise after the date of the decision [of] 22 
September 2022". Thus, according to Claimant, "the commencement by the Claimant 
of arbitral proceedings on 2 June 2021 [ .. . ]has given rise to a legal situation that 
cannot be deprived of effect as a result of the CE Decision"69. indeed, Claimant notes 
th~t in three deci sions rendered after the CE Decision, the French Courts applied 
article 750-1 of the FCCP to legal situations that arose prior to the CE Decision 
(Exhibits CL-122, CL-123 and CL-124). 70 

231. Third, it is Claimant's position that the annulment of article 750-1 of the FCCP does 
not cal_l _into question the law on which the Decree is based, nor the other compelling 
authorities quoted by Claimant in its submissions. 

232. ~ccording to Claimant, the legislative history of the Decree justifies the limited 
impact of the annulment of part of its provisions. Claimant describes 6 success ive 
steps and contends that the CE Decision "did not, and could not, put into question 
the law on which the Decree is based"71 . Claimant points out that since 2016 French 
law in all its successive versions "systematically provided for an excuse not t~ resort 
to a mandatory mediation before initiating court action in the case of a legitimate 
reason".72 Claimant concludes that such principle remains enshrined in French law 
as the annulment of certain provisions of the Decree does not affect the Law No. 
2019-222 of 23 March 2019 that remains in force. 73 

233. Furthermore, Claimant argues that the annulment of article 750-1 of the FCCP has 
no impact on the other authorities it invoked to evidence the consensus in 
international arbitration as well as in the national law of other civil law countries such 
as Germany and Switzerland that non-compliance with a pre-arbitral step can be 
excused on the grounds of futility where the circumstances of the case so warrant. 74 

6. The Tribunal's determination 

234. First, the Arbitral Tribunal must proceed with the interpretation of clause 8.2 of the 
Consul~ancy Agreem~nt (Section A.6.a.) and decide which law should apply to the 
pre-arb1tral step (Section A.6.b.). The Arbitral Tribunal will then have to rule on the 
sanction for non-compliance with a pre-arbitral step (Section A.6.c.) and whether it 
can be excused on the grounds of futility (Section A.6.d.). 

a. The interpretation of clause 8.2 of the Consultancy Agreement 

235. The Arbitral Tribunal recalls that clause 8.2 of the Consultancy Agreement (Exhibit 
C-1 ) provides: 

69 CsCED, para. 24. 
7° CsCED, para. 25 . 
7 1 CsCE D, para. 33. 
72 CsCED, para. 33. 
73 CsCED, paras 31, 34 and 35 . 
74 CsCE D, para. 37. 
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"8.2 Meditation [sic} 

8. 2. J Unless otherwise agreed between the Parties or stated in the Particular 
Conditions, the Parties shall attempt to agree upon a neutral mediator from a panel list 
held by the independent meditation center named in the Particular Conditions. Should 
the Parties be unable to agree within 14 days of a notice from one Party to the other 
requesting meditation [sic] then either Party may request that a mediator be appointed 
by the President of FIDIC. The appointment by the President shall be binding on the 
Parties unless they agree to another named mediator at any time. 

8.2.2 When the mediator has been appointed on his terms and conditions of 
engagement either Party can initiate the mediation by giving the other Party a notice 
in writing requesting a start to the meditation [sic}. The meditation [sic} will start not 
later than 21 days after the date of the notice. 

8.2.4 All negotiations or discussions carried out in the meditation [sic} shall be 
conducted in confidence and are not to be referred to in any concurrent or subsequent 
proceedings, unless they conclude with a written legally binding agreement. If the 
Parties accept the mediator's recommendations, or otherwise reach agreement on the 
resolution of the dispute, such agreement shall be recorded in writing and, once signed 
by the designated representatives, shall be binding on the Parties. 

8.2.5 If no agreement is reached, either Party may invite the mediator to provide to both 
Parties a nonbinding opinion in writing on the di5pute. Such opinion shall not be used 
in evidence in any concurrent or subsequent proceedings, without the prior written 

236. 

consent of both Parties. 

8. 2. 6 The Parties will bear their own costs of preparing and submitting evidence to the 
mediator. The costs of the meditation [sic} and of the mediator's services shall be borne 
equally between the Parties unless otherwise agreed and recorded in accordance with 
Clause 8.2.3 

8.2. 7 No Party may commence an arbitration of any dispute relating to this Agreement 
until it has attempted to settle the dispute with the other Party by meditation [sic} and 
either the meditation [sic} has terminated or the other Party may commence 
arbitration if the dispute has not been settled within 90 days of the giving of the notice 
under Clause 8.2.2 " ( emphasis added) 

According to Claimant, the use of the wording "may" in clause 8.2.1 of the 
Consultancy Agreement (Exhibit C-1) grants an option to the Parties to request that 
the mediator be appointed by the President of FlDIC "Should the Parties be unable 
to agree" within the time limit provided under said clause. The Arbitral Tribunal 
understands that Claimant elected not to request such appointment notably due to 
Respondent's lack of answer to its notice of mediation of 4 May 2021 and in light of 
the events of 7 April 2021 . 

237. Through its question 1.1 and 1.2, the Arbitral Tribunal invited the Parties to clarify 
their interpretation of clause 8.2 .1 and 8.2.7 of the Consultancy Agreement (Exh ibit 
C-1) . 

238. Claimant argued that Article 157 of the Iraqi Civil Code75 and Article 1192 of the 
French Civil Code (Exhibit CL-95) both ban the judicial interpretation of clear terms 
of contracts.76 However, Claimant did not provide the Arbitral Tribunal with any 
scholars ' opinion nor any case law on the use of the verb "may" in clause 8.2.1 or 
the interpretation of clause 8.2.7, notably in light of the difference with the wording 
of the General Conditions of FIDTC Client/Consultant Model Services Agreement 
(41h Edition 2006). 

239. Contrary to Claimant' s assertion, the Arbitral Tribunal considers that the use of the 
wording "may" in clause 8.2. 1 is not clear and necessitates interpretation when 
compared to clause 8.2. 7 of the Consultancy Agreement which is the specific 
provision dealing with the mediation as a pre-arbitral step. 

240. Indeed, all the clauses of a contract must be interpreted in relation to one another, 
giving each a meaning that is consistent with the whole. As a consequence, clauses 
8.2.1 , 8.2.2 and 8.2.7 of the Consultancy Agreement (Exhibit C-1) must be 
interpreted in light of one another so as to reconcile them and allow their concurrent 
application. 

241 . Clause 8.2.1 specifies that "Should the Parties be unable to agree within 14 days of 
a notice from one Party to the other requesting meditation then either Party may 
request that a mediator be appointed by the President of Ff DIC". ( emphasis added) 

242. The Arbitral Tribunal considers that use of the verb "may" means that if the Parties 
fail to agree on the appointment of the mediator, the claimant has two options : it can 
either abandon its claims or, if it wishes to continue the litigation process, it can 
request that the mediator be appointed by the FlDlC President. 

243 . The Arbitral Tribunal is of the view that the use of the word "may" does not make 
resorting to mediation optional as thi s would be irreconcilable with clause 8.2.7 of 
the Consultancy Agreement (Exhibit C-1 ), which spec ifically tackles the issue of 
whether arbitration proceedings could be launched without resorting to mediation. 
Indeed, clause 8.2.7 stipulates that: "No Party may commence an arbitration of any 
dispute relating to this Agreement until it has attempted to settle the dispute with the 
other Party by meditation and either the meditation has terminated or the other 
Party may commence arbitration if the dispute has not been settled within 90 days 
of the giving of the notice under Clause 8.2.2 ". (emphasis added) 

244. fn the Arbitral Tribunal ' s opinion, this clause envisages only two situations in which 
recourse to arbitration is possible: either the mediation is terminated or the mediation 
process did not allow the parties to reach a settlement within 90 days from the notice 
provided for in clause 8.2.2 of the Consultancy Agreement (Exhibit C-1 ). The 
Arbitral Tribunal stresses that clause 8.2.7 of the Consultancy Agreement (Exhibit 
C-1 ) refers to the notice of clause 8.2.2 of the same by which a party requests the 
commencement of the mediation once the mediator has been appointed , and not the 
notice of clause 8.2 .1 of the Consultancy Agreement (Exhibit C-1) by which a party 
indicates that it wishes to have recourse to mediation and requests the joint 
appointment of a med iator. 

75 Art' I 157 fth I • c· ·1 C d 'd I " / , . • • d ' ~ I w.rnc lt'{t::.:, 1c e o e raqt 1v1 o e prov, est 1at: mp ,catwn 1s 1sregarded vis-a-v1;g4' c,aration '. ~"N-41; 
76 CsA, paras. 19 and 20. ~/ v 
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245 . Therefore, arbitration can be initiated only after the appointment of a mediator and 
the implementation of mediation, and once the mediation process was either 
terminated or the parties did not reach a settlement within 90 days of the giving of 
the notice under clause 8.2.2 of the Consultancy Agreement. Clause 8.2.7 of the 
Consultancy Agreement (Exhibit C-1) does not grant the possibility of initiating 
arbitration before completing the contractually agreed mediation process. 

246. By starting arbitration despite the fact that (i) a mediator had never been appointed 
(absent any agreement between the Parties on a neutral mediator and having decided 
not to request its appointment by the President of FIDIC), (ii) the notice requesting 
the start of the mediation process to Respondent was never sent (since no mediator 
was appointed) and (iii) the mediation process never terminated (since it never 
started) and the time limit of 90 days to reach a settlement never started to run (since 
the notice of clause 8.2.2 was never sent), Claimant did not comply with clause 8.2. 7 
of the Consultancy Agreement. 

247. Since the prerequisite of mediation was not complied with by Claimant, the Arbitral 
Tribunal must decide to what extent Claimant was entitled to start the arbitral 
proceedings on 2 June 2021. 

b. The applicable law to the pre-arbitral step 

248. The Arbitral Tribunal recalls the two theories put forward by Claimant as to the law 
applicable to the pre-arbitral mediation step. 

249. On the one hand, the issue could be considered a procedural issue as one needs to 
consider the procedural effect on arbitral proceedings of non-compliance with a pre-
arbitral step. As such, the most relevant law to determine such procedural effect 
would be the law of the seat of arbitration (Exhibit CL-577) which is French law in 
the present case. 

250. On the other hand, the mediation prerequisite could be considered to be an accessory 
to the arbitration and should be governed by the law applicable to the arbitration 
clause.78 In such instance, both the French substantive rules and the conflict of law 
method lead to French law being applicable. 

251 . The Arbitral Tribunal notes that when the seat of the arbitration is in France, French 
courts have consistently applied a directly-applicable substantive rule ("une regle 
materielle du droit de I 'arbitrage international") to the validity and effect of the 
arbitration clause irrespective of the law applicable to the contract containing the 
arbitration clause and without the need to go through a conflict of law reasoning 
(Exhibits CL-I 0, CL-11, CL- I 2, CL-13). 

252. That being said, arbitral tribunals that choose a conflict of law approach to determine 
the law applicable to the arbitration agreement generally uphold the law of the seat. 

253. Professor Seraglini and Mr Ortscheidt observe, indeed, that: "it should be kept in 
mind that questions relating to the validity or effects of an international arbitration 
agreement will most often be examined first by the arbitrators, in particular because 
of the principle of Competence-Competence. There is a risk that the arbitrators will 
not blindly follow the solutions of French law and will reason more classically 
according to a conflict-of-law approach, and, in particular, will attach great 
importance to the law of the seat for the regime of the arbitration agreement" 
(Exhibit CL-10).79 Similarly, article V(l)(a) and V(l)(d) of the New York 
Convention (ratified by both Iraq and France) territorially link the arbitration 
agreement to the law of the seat (French law in the present case) when the parties did 
not subject the arbitration clause specifically to a given national law (Exhibit CL-26). 

254. In the case at hand, the Consultancy Agreement is governed by Iraqi law. -However, 
the Parties did not choose a specific law to be applicable to the arbitration clause. 
fndeed , no reference to a specific national law can be found in clause 8 of the 
Consultancy Agreement. France being the seat in the present arbitration , in the case 
of a conflict of law reasoning, French law should govern the arbitration clause. 

255. The Arbitral Tribunal therefore finds that regardless of the applicable conflict of law 
rule (law of the seat or law applicable to the arbitration clause) or the method used 
(substantive rules method or conflict of laws method), French law applies to the issue 
of a pre-arbitral mediation step and the consequences of non-compliance with it. 

c. The consequences of non-compliance with a pre-arbitra/ step under the 
applicable law 

256. The Arbitral Tribunal considers that under French law, in accordance with a long 
standing case law supported by scholars (Exhibits CL-46, CL-47, CL-48 and CL-49), 
the issue of non-compliance with a prior mediation or conciliation step raises a 
question of admissibility and not one of jurisdiction. 

257. Indeed, in a ruling of 4 March 2004, the Court of Appeal of Paris decided that: 
" [ c ]onsidering that the grounds based on a pre-arbitral conciliation clause or on the 
necessity of a joint request do not constitute a jurisdiction objection but, as admitted 
by NIHON PLAST, a question relating to the admissibility of the claims which does 
not fall into the grounds set out in Article 1502 of the Code of Civil Procedure" 
(Exhibit CL-36).80 

258. Similarly, in a judgment of 12 December 2014, the Cour de cassation held that: 
"whereas the situation giving rise to a fin de non-recevoir based on the failure to 
comply with a contractual clause which institutes a compulsory procedure prior to 

79 
Claimant's free translation of the following excerpt of CL-10 : "ii ne fcwl pas perdre de vue que /es queslions 

relatives a la validite ou aux ejfets d 'une convention d 'arbitrage international seront le plus souvent examinees 
en premier lieu par /es arbitres, notamment par I 'ejfet du principe de Competence-Competence. Or ceux-ci 
risquenl de ne pas suivre aveug/ement /es solutions de droit franr;ais et de raisonner plus c/assiquement se/on une 
demarche conjlictuel/e, el notamment d 'attacher une grande importance au droit du siege pour le regime de /a 
convention d 'arbitrage". 
8° Claimant's free translation of the following excerpt of CL-36: "[c] onsiderant que /es moyens tires d 'une clause 
p~~alab/e, de conc'.liat'.on_ ou de la ne~ess'.te d'une requete conjointe ne co stil3~ ,_ ... 1~ 11 exception 
d incompetence ma,s, ams, que le reconna11 N1hon Plast, une question relative ' ,J~rec~vabilite des 'ia~t des qui 
n 'entre pas dans /es cas d 'ouverlure prevus par I 'article 1502 du NCPC". ;/J ·,-7 
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referral to the court [ ... ] cannot be rectified by the implementation of the contractual 
provision during the course of the court proceedings " (Exhibit CL-37).81 

259. More recently, on 29 January 2019, the Paris Court of Appeal reiterated that: "the 
plea based on a conciliation clause does not constitute a plea of lack of jurisdiction 
but a question relating to the admissibility of claims, which does not fall within the 
grounds for the initiation of an action for annulment listed in Article I 520 of the 
Code o,fCivil Procedure" (Exhibit CL-41). 82 

260. As a consequence, the Arbitral Tribunal ' s decision on the issue of non-compliance 
with a pre-arbitral mediation step is a question of admissibility of claims and will not 
be open for review by the French judge in the context of annulment proceedings 
(Exhibit CL4 I, CL-43, CL-44, CL-45). 

d. The futility exception under the applicable law 

261. Having decided that French law applies and that the issue of non-compliance with a 
pre-arbitral step is a question of admissibility of claims, the Arbitral Tribunal must 
establish whether such non-compliance can be excused on the grounds of futility. 

(i) The existence of the futility exception under French law 

262. Claimant argues that "although no jiltility exception has been specifically developed 
in French case law as concerns the case of a prior mediation step before the 
commencement of arbitration, French law does provide in its civil procedure law a 
rule which implies that noncompliance with a pre-arbitral step can be justified by 
specific factual circumstances". 83 

263. Specifically, Claimant relies on article 750-1 of the FCCP which requires the parties 
in cases where the amount in dispute is below 5.000 euros to submit their claims, 
before resorting to national courts, to an attempt of conciliation conducted by a court 
conciliator, to an attempt of mediation or to an attempt of a participatory procedure 
(Exhibit CL-62). Claimant adds that the parties can be excused from such obligation 
where the circumstances of the case so warrant since, according to Article 750-1 of 
the FCCP, the parties "are exempted" to attempt to amicably settle their dispute "if 
the absence of recourse to one of the methods of amicable resolution mentioned in 
the first paragraph is justified by a legitimate reason relating either to the obvious 
urgency or the circumstances of the case making impossible such an attempt or 
requiring that a decision be given without adversarial debate, or to the unavailability 
of judicial conciliators delaying the organisation of the .first meeting of conciliation 

81 Claimant's free translation of the following excerpt of CL-37 : "que la situation donnant lieu a la fin de non-
recevoir tiree du defaut de mise en muvre d 'une clause contractuelle qui institue une procedure, obligatoire et 
prealable a la saisine dujuge [ ... ] n 'est pas susceptible d 'etre regularisee par la mise en muvre de la clause en 
cow·s d 'instance". 
82 Claimant' s free translation of the following excerpt of CL-41 : "[l]e moye_n tire d '_ 'tfl_tJ,· N · , lab~e de 
conciliation ne constitue pas une exception d 'incompetence mais une question ,n:,~.a,Hm''2tla rece bl, des 
demandes c.7ui n 'entre pas dans /es cas d 'ouverture du recours en annu/ation e iP Fes par / 'article 1520 du ~ e ' • Gt: ' ,-, 
de procedure civile". ;} COURINTERN~110N~LE~~R~':T;0,1 ' 
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in a manifestly excessive manner with regard to the nature and the stakes of the 
dispute". 84 

264. The Arbitral Tribunal agrees with Claimant that it can apply by analogy the solution 
directed by Article 750-1 of the FCCP. This is because litigation as a way of resolving 
disputes is comparable to arbitration for purposes of establishing to what extent a 
prior mediation step should be complied with before resorting to a court or an arbitral 
tribunal. The Tribunal finds , in this regard, particularly enlightening the judgment of 
the Court of Appeal of Montpellier dated IO February 2022 (Exhibit CL-63), which 
considers the practical impossibility to have recourse to one of the amicable methods 
of resolving the dispute referred to in Article 750-1 as a legitimate excuse for not 
complying with a preliminary compulsory conciliation procedure: 

"an exchange of correspondence by mail and email between July and November 
2020 took place between the parties either directly or through interposed counsel 
to try to find an amicable solution to the dispute, a videoconference has even been 
organised for this purpose and because each of the parties remained on its positions, 
no amicable solution could not be found. In view of these prior amicable attempts 
at conciliation, which ended in failure and a deadlock in the situation, despite 
several months of negotiations [ ... ] the respondents have a legitimate reason 
relating to the circumstances that makes it impossible to have recourse to one of the 
amicable methods of resolving the dispute referred to in Article 750-1, which 
exempts them from this obligation" (Exhibit CL-63).85 

265 . The Arbitral Tribunal considers that the CE Decision that annulled article 750-1 of 
the FCCP does not affect the validity of such reasoning by analogy. Indeed, the 
Tribunal acknowledges that the CE Decision carries no retroactive effect as expressly 
mentioned at para. 69 of such decision (Exhibit CL- I 04), it being noted that the 
French Courts continued to apply article 750-1 of the FCCP, even after the CE 
Decision, to legal situations that arose prior to the date of the CE Decision (Exhibits 
CL-122, CL-123 and CL-124).86 

266. Therefore, the CE Decision does not affect the present proceedings that were initiated 
by Claimant on 2 June 2021 which predate such CE Decision. 

267. Moreover, the Arbitral Tribunal recognizes that the CE Decision focused on the 
ground of the "unavailability of judicial conciliators" to excuse the absence of 

84 
CsA, paras. 81 and 82, and free translation of the following excerpt of CL-62: "si I 'absence de recours a / 'un 

des methodes de resolution amiable mentionnees au premier a/inea est justijiee par un motif /egitime tenant soil 
a l 'urgence manifeste soil aux circonstances de / 'espece rendant impossible une tel/e ten/alive ou necessitant 
qu 'une decision soil rendue non contradictoirement, soil a I 'indisponibilite de conciliateurs de justice entrainant 
I 'organisation de de la premiere reunion de conciliation dans un de/ai manifestement excess if au regard de fa 
nature et des enjeux du litige". 
85 Claimant' s free translation of the following excerpt of CL-63: "un echange de correspondances par courriers 
et par mail entrejuil!et et novembre 2020 a eu lieu entre !es parties soil directement soil par /es consei/s interposes 
pour tenter de rechercher une solution amiable au litige, une visioconference ay ant meme ete organisee a cette 
fin et que chacune des parties restant sur ses positions, aucune solution amiable n 'a pu etre trouvee. Compe tenu 
de ces tentatives amiables prealab!es de conciliation qui se sont soldees par un echec et par un blocage de fa 
situation, malgre plusieurs mois de negociations et[ ... ] ii estjustijie par /es intimes d 'zm motif legitime tenant a 
des circonstances rendant impossible le recours a I 'un des modes de resolution amiable du /itige vises par/ 'article 
750-/ et /es dispensant de cette obligation". See also CsOP, slide 68 . 
86 Paris Court of Appeal 's decision dated J 9 October 2022, Paris Court of Appeal' to er 
2022 and Reims Court of Appeal ' s decision dated 25 October 2022. ~,;p~,;;, ''-ir. 
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recourse to one of the methods of the amicable resolution to commence lega l 
proceed ings (Exhibit CL-I 04). By contrast, the CE Decision does not expressly rule 
on non-compliance with an amicable dispute reso lution method due to a legitimate 
reason under the circumstances of the case. 

268. The Arbitral Tribunal further notes that despite the annulment of article 750-1 of the 
FCCP, the Law No. 2019 .222 of 23 March 2019 remains in force. Therefore, the 
principle according to which non-compliance with a pre-arbitral step can be excused 
on the grounds of futility where the circumstances of the case so warrant remains 
enshrined in French law. 

269. In any event, in a ruling of 3 June 2014, the French Cour de Cassation dismissed, on 
the basis of the good faith principle (article 1134 of the French Civil Code) and not 
of the now annulled article 750-1 of the FCCP, an argument of inadmissibility where 
a party had not complied with the pre-litigation step when the other party had not 
responded to severa l requests for payment. 

270. The Cour de Cassation held: "Whereas the company DM Parfums complains that 
[ . . . ] the Court of Appeal[ ... ] violated article 1134 of the Civil Code; but whereas 
aper having noted that the company Sek Holding had invited by letters of 6 March 
and 15 May 2006, then by letter of 19 July 2009, the company DM Parfums to answer 
the requests for payment which it had addressed to it and that the company DM 
parfums did not believe that it had to follow up on these complaints, the judgment 
holds that this company, which had to answer the letters and to engage in a 
dialogue in order to arrive at an amicable settlement of the dispute, showed by its 
silence its lack of eagerness to respect the clause of which it asks for compliance, 
that in the state of these findings and sovereign appreciations from which it results 
that the company Sek Holding sought, in accordance with the preliminary of 
amicable and obligatory settlement contractually envisaged, an amicable solution to 
the dispute which arose between the parties, and that the step was faced with the 
culpable refusal of the co-contractor to engage in a preliminary conciliation, the 
court of appeal legally justified its decision" (Exhibit CL-67) (emphasis added).87 lt 
stems from such judgment that a party who fails to respond to the other party's 
requests and does not engage in a dialogue in order to reach an amicable settlement 
will have its bad faith sanctioned under French law. 

271. It follows that French law recognises that non-compliance with mandatory mediation 
can be excused for reasons related to the circumstances of the case. This is notably 
the case where i) one party does not respond to several requests for payment made 

87 Clai mant's free translation of the fo llowing excerpt of CL-67: "A ttendu que la societe DM parfums fail grief a 
l 'arret d 'avoir [ ... ] viole [ ... ] I 'article 1134 du code civil. Mais attendu q11 'a pres avoir re/eve que la societe Sek 
Holding avail invite par lettres des 6 mars et 15 mai 2006, puis par lettre du 19 Jui/let 209, la societe DM parfams 
a repondre aux demandes de paiement qu 'e /le lui avail adressees el que la societe DM parfums n 'a pas cru devoir 
donner suite a ces reclamations, / 'arret retient que cette societe, qui se devait de repondre aux courriers et 
d'engager u,1 dialogue afin de parvenir a u11 reglement amiable du litige, a manifeste par son silence so11 peu 
d 'empressemelll a respecter la clause dont elle dema11de le be11ejice; qu 'en I 'etat de ces cons/ala/ions et 
appreciations souveraines desquelles ii resulte que la societe SEK Holding a recherche, conformement au 
prea/ab/e de reglement amiable et obligatoire contractuellement prevu, une solution amiable au dijferend survenu 
en/re /es parties, et que sa demarche s 'est heurtee au refits fautif de son cocontract fci • une conciliation 
prealable, la cow· d 'appel a legalement)ustifie sa decision". See also, CsOP. J t1i tNrf1r,.,-l1t, 

w 
c} COUR INTERI\ATIONALE 0ARBITRA.GE t, 

INTERNAllll~ALCO\JRTOeA llAAT'O"I 
<h -4, 
~ <;".c, -~-' ·rt.:.i~ r ) :.. 

DNAL CH MBER O'i- e,O· 

by the other party, ii) one party does not respond to the attempt of sett lement made 
by the other party and iii) there is no prospect that a settlement can be reached. 

272. The Tribunal notes that French law does not depart from other jurisdictions which 
clearly established a futility exception. 

273. Indeed, many civil law courts decided that pre-arbitral requirements can be 
disregarded should they be futile in the circumstances of the case. It was so decided 
in a ruling of 6 June 2007 by the Swiss Federal Tribunal: "[t]hese unsuccessful 
attempts to resolve the dispute amicably demonstrate that there was already little 
hope of reconciling the parties, even with the intervention of a third party, when these 
proceedings were initiated(. . .). It is thus doubtful that the intention, alleged today 
by the appellant, to have the firm intention, at the end of 2005, to settle the dispute 
amicably was in the interest of the parties".88 German courts also recognize that "pre-
arbitration requirements are only relevant, provided that they serve a usefitl 
purpose" (Exhibit CL-78). 

274. Also, by way of illustration, various commercial and investor-state arbitration awards 
decided that non-compliance with a pre-arbitral step can be excused on the grounds 
of futility where the circumstances of the case so warrant. In an ICC Case No 8445 , 
the arbitral tribunal , seated in Zurich, held that "a clause calling/or attempts to settle 
a dispute amicably are primarily expression of intention, and must be viewed in the 
light of the circumstances. They should not be applied to oblige the parties to engage 
in.fruitless negotiations or to delay an orderly resolution of the dispute" (Exhibit CL-
77). Similarly, in Ambiente Ufficio v The Argentine Republic, the JCS ID tribunal held 
that recourse to local courts would not have offered the claimants "a reasonable 
possibility to obtain effective redress from local courts and would have accordingly 
been/utile" (Exhibit CL-79). 

275. Finally, scholars in international arbitration also recognize such futility exception. 
Gary Born explains that "Parties.frequently argue that their obligations to negotiate 
or mediate were either fulfilled, or did not need to be fulfilled, because negotiations 
or mediation efforts were or would have been futile . Among other things, parties may 
claim that negotiations could not be pursued because neither party would have 
altered its position meaningfully or that, even if negotiations had been pursued, no 
agreement would have been reached" (Exhibit CL-75). 

( ii ) The futility exception under the circumstances of the case 

276. Between 20 January 202 1 and I April 2021, Claimant made several payment 
demands for outstanding invoices (Exhibits C-5, C-6, C-8, C-9, C- 11 , C-14, C-15 , 
C-16, C-1 7, C-18). 

277. After a first meeting held in Baghdad on 27 January 202 1 (Exhibit C-7 and CsOP 
slide 40) and another one in Dubai on l O March 2021 (Exhibit C-19) to di scuss the 
payment of the outstanding invoices, Claimant's Project Manager and General 

88 Claimant ' s free translation of the fo llowing excerpt ofCL-85: "[c]es vaines tentatives de resoudre le differend 
a I 'amiable, demon/rent, si besoin est, qu 'ii n y avail deja plus guere d 'espoir de concilier /es parties, meme avec 
l 'in!er~enti~n d 'u~ ti~rs, al 'epoque oil cet;e p~ocedure avail_ ete introd:tite (. .. ) . II e~! i1in i g qp_tef!Jf!r,f. a volonte, 
al/eguee aiuourd hut par la recouranle, d avotr e11 laferme mtentJOn, a fin 2005,,,d:e.,,reiter le differen'lfi'I 'I!. ·able 
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Manager attended a meeting in Iraq with the Governor of the CBI on 7 April 2021 
(Exhibits C-19 and C-21).89 Both employees of Claimant (Messrs. Pether and 
Radwan) were arrested at that meeting and then sentenced to five years of 
imprisonment90. 

278. On 27 April 2021, CME's legal counsel sent a final legal notice to CBI (Exhibit C-
23) which failed to meaningfully engage (Exhibit C-24). 

279. It stems from the opinions adopted by the Working Group on Arbitrary Detention of 
the Human Rights Council at its ninety-second session of 15-22 November 2021 that 
"the detention of Messrs. Pether and Radwan is being used to exercise leverage in a 
commercial transaction, in violation of international law" (Exhibit C-4791, para. 88). 
The "Working Group conclude[d] that Messrs. Pether and Radwan are arbitrarily 
detained on discriminatory grounds, based on their employment with CME 
Consulting" (Exhibit C-47, paras. 115 and 117). 

280. Irrespective of whether the conclusions of the Working Group on Arbitrary Detention 
of the Human Rights Council are true or not, the arrest and detention of Claimant's 
employees on the basis of CB I's complaint is of a nature to destroy any prospect of 
resolving this dispute amicably. 

281. Despite the arrest of its employees, Claimant made an additional effort by sending a 
mediation notice in accordance with clause 8.2 .1 of the Consultancy Agreement on 
4 May 2021 (Exhibit C-27). lt was confronted with Respondent' s silence and 
unwillingness to settle their dispute as Respondent did not reply to such notice. 

282. The Arbitral Tribunal is of the view that Claimant rightly considered that initiating a 
mediation procedure in the circumstances described above would have been futile as 
the chances of success were close to none. The Arbitral Tribunal holds that under the 
futility exception Claimant was allowed to start the arbitration proceedings without 
further awaiting. 

283. For the abovementioned reasons, the Arbitral Tribunal decides that Claimant's 
claims are admissible. 

B. Claimant's claims arising from Respondent's breaches of the Consultancy 
Agreement 

284. Having decided that Claimant' s claims are admissible, the Arbitral Tribunal must 
rule on Claimant's claims arising from Respondent's alleged breaches of the 

89 See also CsOP, slide 40. 
90 SoC, paras. 9-12. See also (Exhibits C-2 and C-47). 
9 1 This report has been admitted by the Tribunal at the Hearing held on 8 September 2022 as Exhibit C-47 given 
that it is a public document and available to everyone on the internet and given that Respondent will be granted 
" time to comment on the Hearing and in this case respondent will be able to comment on this document" (See, 
Hearing Transcript, pages 44 to 46 and in particular, p. 46, lines 5-18). By email dated 8 September 2022, Claimant 
sent to all involved including Respondent the link to access the report and reminded that the report was admitted 
on the record at the Hearing as Exhibit C-47 given its availability on the internet. On 9 September 2022, the 
Tribunal communicated to Respondent the Hearing transcript and issued Procedur ·- . 0 wh!ch includes 
" the possibility for Respondent to submit its comments on the Hearing by J:-mber 20 ' M J-., ed out by 
the Tribunal in its email. See also Procedural Order N°4 dated 18 Janual'); ~ 3, footnote n°5. 'q,, 
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Consultancy Agreement and more specifically in relation to i) the outstanding 
invoices between September 2020 and March 2021 (Section B. I.), ii) the outstanding 
value of the Consultancy Agreement (Section B.2.), iii) the interest on the 
outstanding amounts due under the Consultancy Agreement (Section B.3) and iv) the 
performance bond (Section 8.4). 

1. Claimant's claims for outstanding invoices between September 2020 and 
March 2021 

285. The Arbitral Tribunal will first summarize Claimant's pos1t1on on its claim for 
outstanding invoices between September 2020 and March 2021 (Section B. I .a.) 
before recalling the Arbitral Tribunal's Questions on this issue (Section B.1.b.) and 
Claimant' s subsequent responses (Section 8.1.c.). The Arbitral Tribunal will then 
rule on Claimant's claim on the matter (Section B.1.d.). 

a. Summary of Claimant's position prior to the Tribunal's Questions 

286. Claimant explains that the Consultancy Agreement confirms that the Project 
comprises two stages namely the Tendering Stage and the Construction Stage. The 
Tendring Stage of the Project was for a fixed lump sum price of USO 376,200. This 
stage involved assisting CBI in preparation of tender documents for the Construction 
Stage and Appendix 4 of the Consultancy Agreement (Exhibit C-1) confirms that the 
Tender Stage "shall be 1 to 3 months".92 Claimant further explains that the 
Construction Stage is related to the supervision of the construction of the Project (i.e 
CME's role as the Engineer). The Construction Stage is stated to be for a lump sum 
price of USO 32,936,576 (Clause 2.1 of Appendix 3 of the Consultancy Agreement) 
and appendix 4 confirms that the Construction Stage "shall be 48 months".93 

287. Claimant contends that, in accordance with "the Fees and Staff Utilization During 
Construction Stage" included at Appendix 4 of the Consultancy Agreement94 and 
clause 5 of the Consultancy Agreement (Exhibit C-1 ), it issued 7 invoices (numbered 
33 to 39) for the work it performed from September 2020 to March 2021 but that 
Respondent, in breach of its obligations, failed to pay them for a total of USD 
5.847.530 (Exhibit C-3). 95 

288. According to Claimant, it sent numerous letters between January 2021 and April 
2021 to Respondent, which failed to provide any valid justification for its failure to 
pay the outstanding invoices nor did it notify its intention to withhold payment with 
reasons in accordance with clauses 5.2.2 and 5.5.1 of the Consultancy Agreement 
(Exhibits C-1 , C-5, C-29, C-6, C-8, C-9, C-10, C-15, C-16, C-17 and C-18).96 

Claimant highlights that no specific objection with reasons was ever made in relation 
to a specific item of the invoices but that CBI made "broad, unsubstantiated, and 
contradictory allegations concerning CME's pe,formance" (Exhibit C-11 ).97 

92 Soc, para. 15 . 
93 SoC, para. 16. 
94 SoC, paras . 17-19. 
95 RfA, para. 47; SoC, para. 37. 
96 Rf A, paras . 49-51 ; SoC, paras. 43-44. 
97 SoC, para. 57. 
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289. Claimant considers that, in any case, Respondent failed to issue a valid notice to 
withhold payment within the delay specified by clause 5.2.2 of the Consultancy 
Agreement (Exhibit C-1).98 According to Claimant, the "30 day paymentperiodfor 
each invoice and the 'final date for payment 'for invoices 33 to 37 had expired by the 
time CBI issues its letter on 21 February 2021". 99 Claimant explains that in CBl 's 
letter dated 21 February 2O2 l (Exhibit C-1O), the latter alleged that invoices 33 to 37 
were only received in CBl's management office on 30 January 2021 and that CBl's 
management team cannot process not original copies of invoices . 10° Claimant adds 
that by alleging that it only received the invoices on 30 January 2021 , and that it 
could only process ori ginal copies of the invoices, it appears that CBI was implying 
that it was not in breach of the 30 day payment requirement set out in clause 5.2.1 of 
the Consultancy Agreement. 101 Claimant, thus, argues that there is no basis for CBJ 
to allege that it only received the invoices on 30 January 2021 and explains that, in 
its reply letter to CBf dated 22 February 2021 (Exhibit C- I I), CME confirmed that 
each month the invoices were delivered by email (Exhibit C-12) comprising the 
covering letter, invoice document and all ce1tificates and supporting documentation 
required , all of which were stamped and signed in accordance with CBI's 
requirement. 102 

290. Claimant further argues that Respondent's allegations that it could not process soft-
copy version of the invoices are untrue. 103 Claimant insists on the fact that invoices 
27 to 32 were lodged electronically (Exhibit C-12) but Respondent did not object to 
having received only a soft copy thereof, it accepted and paid them. 104 

29 l. Claimant alleges that the reason behind Respondent's non-payment is its frustration 
with CME's objection (Exhibit C-29) to the draft addendum sent by CBI in October 
2021 (Exhibit C-4) which planned to extend the duration of the Consultancy 
Agreement by 3 months while maintaining the contract price and redistributing its 
fixed cost over the proposed longer period (Exhibit C-1O). 105 Claimant explains that 
it refused such addendum as it corresponded to a 6% discount (Exhibit C-29). 106 

Claimant adds that it was also concerned that if it agreed to a three month period 
extension without cost, it would set a precedent and CBI would demand additional 
extensions without cost, thereby further diluting CME's fixed cost price. 107 

b. The Tribunal's Questions in relation to the issue at stake 

292. The Tribunal states below its question (with its original numbering) dated 11 April 
2022 in relation to the outstanding invoices between September 2020 and March 
2021: 

2. 1 How do clauses 1. 8 (non-electronic forms) and 4. 3. 1 (variation by written 
agreement) of the Consultancy Agreement have interplay with the obligation, under 

98 Soc, para. 73. 
99 SoC, para. 55. 
JOO Soc, para. 48. 
IOI Soc, para. 49. 
102 SoC, para. 50. 
103 SoC, paras. 50-51 and para. 73 . 
104 SoC, paras. 38, 50-51 . 
105 SoC, paras 39-40 and para. 59. 
106 SoC, paras. 39-40 and para. 59. 
107 SoC, para. 59. 

Iraqi Law, that contracts are performed in good faith (article 150 of the lraqi Civil 
Code), notably in circumstances where the Consultancy Agreement provided for 
invoices to be delivered in hard copy (clause 5. 2. 1 of the Consultancy Agreement) 
and Respondent allegedly paid some invoices received in soft copy only without 
raising an objection (See para. 39 of Claimant 's Statement of Claim)? The Parties 
are expected to provide a full legal reasoning and legal authorities in support of 
their respective positions. 

c. Summary of Claimant's response 

293 . Claimant considers that pursuant to Article 164 of the Iraqi Civil Code 108, an 
established course of conduct between parties should be binding. 109 

294. Moreover, in accordance with Article 15O. l of the Iraqi Civil Code 11 0 and the rule of 
estoppel , which is a cardinal rule of Shari'a, Respondent should be estopped from 
denying "the legal effect of its previous conduct in having approved and paid invoices 
received in soft copy only without raising an objection".''' 

295. Claimant explains that the Shari ' a estoppel rule according to which "he who 
attempted to contradict his act shall not benefit from his attempt" is relied upon by 
the Iraqi Courts (CL-97). 112 

d. The Tribunal's determination 

296. The Arbitral Tribunal notes that invoices 33 to 39 were not paid by CBL Clai mant 
alleges that pursuant to the contractual provisions, it has an enforceable contractual 
right for the payment of the invoices since Respondent did not contest them as per 
the mechani sm agreed upon in the Consultancy Agreement. 

297. In order to assess Claimant's allegation, the Arbitral Tribunal i) first, will recall the 
relevant payment provisions of section 5 of the Consultancy Agreement (Exhibit C-
l), ii) second, will rule on the validity of the dispatch of invoices in soft copy only 
and iii) third, will decide whether Respondent validly contested payment of invoices 
33 to 39. 

298. First, clause 5.2.1 of the Consultancy Agreement (Exhibit C-1) stipulates the 
timeframe within which CBI must pay CME for the services rendered: " [t]he Client 
shall pay the Consultant the amounts due to the Consultant prior to the final date for 
payment, which shall be 30 days from the date of the Client's receipt of Consultant 
invoice. The Client shall confirm to the Consultant the date of receipt of each hard 
copy original invoice on the first working day". 

299. Pursuant to clause 5.2.2 of the Consultancy Agreement (Exhibit C-1 ), " [t]he client 
shall not withhold payment of any fee properly due to the Consultant without giving 
the Consultant notice of his intention to withhold payment, with reasons, no later 

108 Article 164 of the Iraqi Civi l Code provides that:"(/) Usage, whether general or specific, is a rule. (2) Usage 
common among people is proof which must be observed". 
109 CsA, paras . I 19-1 20. 
11 0 Art icle 150. 1 of the Iraqi Civil Code provides that: "The contract must be pe,for ed,gc.t:»1'1/il-lg -oltt. 
and in a manner which conforms to the norms (requirements) of good faith". ,lf,,5:- 0 '-1J;,o 
111 CsA, para. 12 1 . :'1-~ 
11 2 SoC para 122 J COUR INiEFX~TJ()tgLE D'ARP'TRAGE 
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than four days prior to the final date for payment. lf no such notice of an intention to 
withhold payment is given then the consultants hall [sic} have an enforceable 
Contractual right to such payment". 

300. In accordance with clause 5.5.1 of the Consultancy Agreement (Exhibit C-1 ), "[i]f 
any items or part of an item in an invoice submitted by the Consultant is contested 
by the Client, the Client shall give notice of his intention to withhold payment with 
reasons and shall not delay payment of the remainder of the invoice. Clause 5.2. 2 
shall apply to all contested amounts which are finally determined to have been 
payable to the Consultant" . 

30 I. It stems from the abovementioned provisions that the Parties have strictly framed the 
terms of payment. Respondent is under the obligation to pay within 30 days ofreceipt 
of Claimant' s invoice. If it intends to withhold payment of an invoice in part or in 
total , Respondent must send a notice, no later than 4 days before the deadline, stating 
the reasons for withholding payment and identifying precisely the items concerned 
for each invoice. Respondent shall not delay payment of the uncontested remainder 
of the invoice. 

302. Second, concerning the validity of the dispatch of invoices in soft copy only, the 
Arbitral Tribunal notes that clause 5.2. 1 of the Consultancy Agreement (Exhibit C-
l) requires the original invoices to be dispatched in hard copy. 11 3 

303. However, the Arbitral Tribunal acknowledges that, in accordance with Article 150.1 
of the lraqi Civil Code 11 4, a contract must be performed in good faith. Article I 64 of 
the Iraqi Civil Code 11 5 also imposes a binding effect to an established course of 
conduct between parties. 

304. Therefore, pursuant to the rule of estoppel which is a cardinal rule of Shari'a, 
enshrined in Iraqi law (Exhibit CL-92: "he who attempted to contradict his act shall 
not bene.fU from his attempt"), one party must be estopped from contradicting itself 
to the detriment of the other party . . 

305 . Respondent alleges in its 21 February 2021 letter that it only received the disputed 
invoices on 30 January 2021 and that "CBI management cannot process not-original 
copies of invoices" (Exhibit C-10). It appears that CBl was implying that it was not 
in breach of the 30 days payment requirement set out in clause 5.2.1 of the 
Consultancy Agreement since the only date to be taken into consideration is the date 
of receipt of the hard copy original. 

306. Claimant contends that Respondent "paid invoices 27-32 and raised no objection 
about the fact that the invoices were received in soft copy only". 11 6 Claimant adds 

113 Clause 5.2.1 of the Consultancy Agreement stipulates that: " The client shall pay the consultant the amount due 
to the Consultant prior to the final date of payment, which shall be 30 days from the date of the client 's receipt of 
the consultant invoice. The client shall confirm to the Consultant the date of receipt of eaclt hard copy original 
invoice on the first working day". (Emphasis added). 
11 4 Article 150.1 of the Iraqi Civil Code provides that: "The contract must be pe1formed according to its contents 
and in a manner which conforms to the norms (requirements) of good.faith". 
11 5 Article 164 of the Iraqi Civil Code provides that: " (/) Usage, whether general or specific, is a rule. (2) Usage 
common among people is proof which must be observed ". ,,.~~-~t: INTtH 
116 SoC, para. 38 . /'•·f·' IY,47;r0 
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that CBl ' s allegation that it could not process invoices 33 to 39 in soft copy only is 
therefore "completely untrue".11 1 

307. In the present case, Respondent proceeded with the payment of invoices 27 to 32, 
which were sent in soft copy only, and raised no objection in this regard (Exhibits C-
12 and C-46). By refusing to pay the disputed invoices on the grounds that they were 
dispatched in soft copy, Respondent is contradicting itself to Claimant' s detriment 
and should be estopped from doing so. 

308. The Arbitral Tribunal therefore considers valid the dispatch of the invoices by soft 
copy, in accordance with the principles of good faith and estoppel. 

309. Third, the Arbitral Tribunal must decide whether Respondent validly contested 
payment of invoices 33 to 39. 

310. Pursuant to clause 5.2.2 and 5.5 .1 of the Consultancy Agreement (Exhibit C-1 ), the 
contestation of any invoice should be done with reasons "no later than four days 
prior to the final date for payment". 11 8 Since the Arbitral Tribunal decided that the 
dispatch of the invoices by soft copy is valid, the 30 days time limit for payment 
should run from the receipt of the invoice in soft copy. 

311. The Arbitral Tribunal highlights that if no such notice of contest is given within the 
abovementioned time limit, Claimant shall have an enforceable contractual right to 
the payment of its invoice.' 19 

312. As evidenced in Claimant's Exhibits C-3 and C-18, invoices 33 to 39 were submitted 
on the following dates: 120 

117 SoC, para. 51 
118 Clause 5.2.2 of the Consultancy Agreement reads as follows : " [t]he client shall not withhold payment of any 
f ee properly due to the Consultant without giving the Consultant notice of his intention to withhold payment, with 
reasons, no later than f our days prior to the final date f or payment. If no such notice of an intention to withhold 
payment is given then the consultants hall [(sic] have an enforceable Contractual right to such payment". 
11 9 Clause 5.2.2 of the Consultancy Agreement reads as follows : "[t]he client shall not withhold payment of any 

fee properly due to the Consultant without giving the Consultant notice of his intention to withhold payment, with 
reasons, no later than four days prior to the final date.for payment. If no such notice o fY1 LQn ul it hold 
pay ment is given then the consultants hall [sic} have an enforceable Contractual ri J " i ch payment" Tf"t'iv-'1 
120 SoC, para. 52 .:t-"(' lj,c 
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Invoice no. For the Submitted on Due date Overdue days 
month of 

1 Invoice 33 Sep 20 02 Oct 2020 01 Nov 2020 151 days 
CME-CBI-CS-INV-033 

2 lnvoic 34 Oct 20 05 Nov 2020 05 Dec 2020 117 days 
CME-CBI-CS-INV-034 

3 lnvoic 35 Nov 20 01 Dec 2020 31 D c 2020 91 days 
CME-CBI-CS..INV-035 

4 lnvoic 36 D c 20 17 Jan 2021 16 F b 2021 44 days 
CME-CBI-CS-INV-036 

s lnvoic 37 Jan-21 31 Jan 2021 02 Mar 2021 30 days 
CME-CBI-CS-INV-037 

6 lnvoic 38 F b 21 28 F b 2021 30 Mar 2021 2 days 
CME-CBI -CS-INV-038 

7 lnvoic 39 Mar 21 28 M r 2021 27 April 2021 
CME-CBI-CS-INV-039 

313. Concerning invoices 33 to 36, Respondent did not file any notice of its intention to 
withhold payment within 26 days (i.e. no later than 4 days prior to the 30 days 
payment requirement under clause 5.2.2 of the Consultancy Agreement) of receipt 
each of these invoices . Therefore, the time limit had lapsed by 21 February 2021 
when Respondent allegedly contested such invoices (Exhibit C-10). The Arbitral 
Tribunal considers that on 21 February 2021 , Claimant already had an enforceable 
contractual right to such payment pursuant to clause 5.2.2 of the Consultancy 
Agreement (Exhibit C-1 ). 

314. Invoice 37 was sent by Claimant on 31 January 2021 (Exhibit C-3). Respondent's 
letter of 21 February 2021 was therefore within the abovementioned time limit 
(Exhibit C-10). 

315 . Yet, pursuant to clause 5.5.1 of the Consultancy Agreement (Exhibit C-1 ), 
Respondent should have (i) identified specifically which items of invoice 37 it was 
contesting, (ii) stated the reasons for such contestations, and (iii) paid the remainder 
of the invoice which was not contested .121 In its letter dated 21 February 2021 
(Exhibit C-10), Respondent did not separately identify any "item or part of an item" 
in invoice 37 and did not particularise the reasons why it contested any specific " item 
or part of an item" in invoice 37. The Arbitral Tribunal therefore considers that 
Respondent failed to contest invoice 37 in accordance with the conditions set out in 
clause 5.5.1 of the Consultancy Agreement (Exhibit C-1) and that Claimant has an 
enforceable contractual right to such payment pursuant to clause 5.2.2 of the same. 

316. Invoices 38 and 39 were dispatched by Claimant on 28 February 2021 and 28 March 
202 l respectively (Exhibits C-15 and C-18). There is no evidence on record that 
shows that Respondent contested, with reasons and within the time limit, part or all 
of these invoices in accordance with section 5 of the Consultancy Agreement (Exhibit 
C-1). 

317. For the reasons stated above, the Arbitral Tribunal decides that by refusing to pay 
within 30 days of receipt of the invoices while failing to contest in accordance with 

121 The Arbitral Tribunal recalls that clause 5.5.1 of the Consultancy Agreement stipulates: " [i]f any items or part 
of an item in an invoice submitted by the Consultant is contested by the Client, the Clien • , 1 " , • o his 
intention to withhold payment with reasons and shall not delay payment of the rem (_, e of the invoice_r _ I 
5.2. 2 shall apply to all contested amounts which are finally determined to have be Q:' a able to the Consultant' 9:,. 
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the time limit and mechanism of section 5 of the Consultancy Agreement (Exhibit C-
l), Respondent breached its payment obligation. As a consequence, Claimant has a 
contractual right to the payment of invoices 33 to 39. 

318. In any event, irrespective of the contractual mechanism of section 5 of the 
Consultancy Agreement and whether Respondent timely contested the invoices or 
not, Respondent gives contradictory and unclear reasons for its default of payment. 

319. Respondent argued in its 21 February 2021 letter that it "was waiting for the 
redistribution of CME fee and staff utilization during the Construction stage" to 
proceed with the payment of invoice 33 and that the invoices 34 to 37 had only been 
received by its management on 30 January 2021 which could not process them as 
they were not original copies (Exhibit C-10). Respondent further contended that the 
amounts claimed by CME were not proportional to the Project's progress and that 
CME had breached some of its obligations. CBI concluded that its team "would 
proceed with payment process for invoice (33, 34, 35, 36 and 37); However, the 
amounts requested will be reduced with hold in accordance with abovementioned 
notes according to the item 5.2 and item 5.5 of the contract" (Exhibit C-10). 

320. Resp?~dent ' s two pages long letter dated 21 February 2021 is broadly drafted 
(Exh1b1t C-10). It does not substantiate or specifically particularise Claimant's 
alleged failures 122. 

321. :urther, the Arbitral Tribunal notes that, on 23 February 2021 ( only 2 days after the 
issuance of the letter dated 21 February 2021 ), Respondent praised Claimant for its 
work and confirmed that it will honor the payment duties (Exhibit C-28). 123 On 25 
February 2021 , CBI issued instructions for the partial payment of invoices 33 to 37 
in the amount ofUSD 1,704,549 (Exhibit C-13) 124 but Claimant did not receive any 
payment (Exhibit C-20). 125 CBI provided no specific reasons why it was withholding 
the full amount under each invoice. 

322. The Arbitral Tribunal considers, based on the evidence on record, that Respondent 
had no valid reasons for non-payment of the invoices 33 to 39 which are determined 
to have been due. 

323. Consequently, the Arbitral Tribunal orders Respondent to pay Claimant the amount 
of USO 5,847,530 for the outstanding invoices 33 to 39 (Exhibits C-3 and C-46) . 

2. Claimant's claim with respect to the remaining value of the Consultancy 
Agreement 

324. The Arbitral Tribunal will first summarize Claimant ' s position on its claim with 
respect to the remaining value of the Consultancy Agreement (Section 8 .2.a.) before 

122 For example, CBI stated that "some of the consultant obligations has not been performed according to the 
contract such as the following: some delays happened dealing with Cost claims and extension of time claims, 
delays happened in responding the RF/ 's and the submittals of the client and the contractor, the online document 
control system is no/fully operational yet[ ... ]" . (Emphasis added). 
123 Exhibit C-28, p.2 : "the CBI commends the efforts you have expended in this project, demonstrating our 
conti_nu~~ commitment to the execution of the terms of the contract and the release of your aJ!l}1fLnJ§_as soon as 
possible . , l;)c. e,OMMf::RCE 1,.ft: 
124 See also CsOP, slides 28 and 29. ~'¢v-'C- i\v,1i'ic 
125 SoC, para. 70. ~'?' , ..,\ 
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recalling i) the Tribunal's Questions on thi s issue (Section B.2.b.), ii) Claimant's 
subsequent responses (Section B.2.c.) and iii) Claimant' s Submission on Quantum 
dated 17 August 2022 (Section B.2.d.). The Arbitral Tribunal will then rule on 
Claimant' s claim on the matter (Section B.2.e.). 

a. Summary of Claimant's position prior to the Tribunal's Questions 

325. Claimant explains that in March 2021 , CME intimated that it would be forced to 
demobilize in light of CB I' s failure to pay CME's invo ices.126 Claimant adds that on 
31 March 2021 , it wrote to CBI informing it that it would "retain its supervision up 
to 8 April 2021" (Exhibit C-21) and indicated that it hoped that the meeting scheduled 
on 7 April 2021 would result in a resolution of CME' s outstanding invoices.127 

326. Claimant insists on the fact that the wrongful arrest of CM E' s representatives at this 
meeting ended the prospect of an amiable settlement and Claimant therefore was 
forced to demobilize its staff as a direct consequence of Respondent ' s breaches of its 
payment obligations. 128 

327. Claimant thus contends that pursuant to Article 169(2) of the Iraqi Civil Code 129, it 
is entitled to claim for damages incurred as a result of the breach. 13° Claimant further 
explains that according to Article 169(2), direct damages include actual loss and loss 
of profit131 to the extent they are a direct result of the breach. 132 

328. According to Claimant, under Iraqi law, damages are recognized to include loss of 
profit to the extent this is reasonably foreseeable and would definitely be incurred in 
the future. 133 Claimant thus argues that in circumstances where CBI has unjustifiably 
breached its payment obligations forcing CME to suspend its performance, "Iraqi 
law allows CME to claim the remaining value of the Consultancy Agreement as a 
loss of profit as this would have been definitely incurred in the future had CBI not 
breached its obligations and, the implementation of the Consultancy Agreement had 
continued'. 134 Claimant concludes that, as a consequence of CME's forced 
demobilization caused by CBI's breaches of the contract, it was wrongly deprived of 
the outstanding value of USO 5, 190,572 under the Consultancy Agreement (Exhibit 
C-30).13s 

126 SoC, para. 75 . 
127 SoC, para. 76. 
128 SoC, para. 77. 
129 Article 169(2) of the Iraqi Civil Code specifies that: "the damages[ ... ] includes {sic] the loss of and the lost 
profit suffered by the creditor on account of loss of or delay in receiving the right provided that this was a natural 
result of the failure of or delay by the debtor to pe,form the obligation " . See also CsOP, slide 56 and Exhibit C-
3 1, para. 4.5. 
130 Soc, para. 78. 
131 Emphasis added by Claimant. 
132 SoC, para. 78. 
133 SoC, paras. 78 and 79. 
134 SoC, para. 79. 
135 SoC, para. 81 . See also Exhibit C-46 for an extensive demonstration on h 

b. The Tribunal's Questions in relation to the issue at stake 

329. The Tribunal states below its questions (with their original numbering) dated 11 April 
2022 in relation to Claimant's claim with respect to the remaining value of the 
Consultancy Agreement: 

3. 1 Under Iraqi Law and the contractual provisions, does Respondent 's alleged 
failure to pay Claimant 's invoices justify Claimant 's demobilization (see, paras 75-
77 and para. 81 of Claimant 's Statement of Claim) or does it only permit Claimant 
(subject to various conditions) to suspend the performance of its obligations? The 
Parties are expected to provide a full legal reasoning and legal authorities in 
support of their respective positions. 

3.2 Was the Consultancy Agreement terminated? Specifically, is Claimant's 
demobilization tantamount to a termination of the Consultancy Agreement by 
Claimant? In the affirmative, is such termination lawful under Iraqi Law (notably 
under articles 177 and 178 of the Iraqi Civil Code) and the contractual provisions 
(notably under clause 4.6.3 of the Consultancy Agreement)? The Parties are 
expected to provide ajitll legal reasoning and legal authorities in support of their 
respective positions. 

4. 1 Under Iraqi [sic}, is it possible to claim the profits that would have been 
generated by the contract (i.e the loss of profit) in case the contract was not 
previously terminated? The Parties are expected to provide a full legal reasoning 
and legal authorities in support of their respective positions. 

4.2 Under Iraqi law, is the recoverable loss ofprofit equal to the income that would 
have been generated had the contract been pe,formed normally or is the 
recoverable loss of profit equal to the income that would have been generated minus 
the costs/expenses that would have been incurred to generate such income? The 
Parties are expected to provide a full legal reasoning and legal authorities in 
support of their respective positions. 

4.3 Assuming that the contract continued to be performed normally, would Claimant 
have incurred costs/expenses in order to earn the remaining/outstanding value of 
the Consultancy Agreement (USD 5,190,572 as alleged by Claimant) ? In the 
affirmative, what would be the amount of such costs/expenses? Should such costs be 
deducted from the alleged USD 5,190,572 remaining/outstanding value of the 
Consultancy Agreement? The Parties are expected to substantiate their figures. 

c. Summary of Claimant's responses 

330. As regards question 3.1, Claimant states that pursuant to clause 4.6.3 of the 
Consultancy Agreement (Exhibit C-1 ), " [ a ]lier giving at feast 14 days' notice to the 
Client, the Consultant may, by a further notice at least 42 days, terminate the 
agreement, or at his discretion, without prejudice to the right to terminate, may 
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suspend or continue suspension of performance of the whole or part of the 
Services". 136 

331. According to Claimant, by demobilizing on 8 April 2021 after the notices of 7 March 
2021 and 31 March 2021 (Exhibits C-44 and C-21), and the arrest of its 
representatives at the 7 of April 2021 meeting, it exercised its right to suspend its 
obligation as a direct consequence of Respondent' s failure to pay the outstanding 
invoices in accordance with Article 282 of the Iraqi Civil Code which addresses the 
issue of withholding performance. 137 Claimant acknowledges that there is no Iraqi 
law or case law addressing the concept of demobilization as "an independent measure 
in response to failure to perform an obligation". 138 Claimant adds that while 
demobilization is generally accepted to involve the removal of all resources from the 
project site on completion or termination, there is no provision of Iraqi law which 
prevents demobilization as a consequence of the contract being suspended. 139 

332. In its answer to question 3.2, Claimant clarifies that the Consultancy Agreement is 
suspended and not terminated as neither party issued a formal notice of termination 
in accordance with A1ticle 177 and 178 of Iraqi Civil Code. 140 

333. As regards question 4.1, Claimant asserts that pursuant to Article 169(2) of the Iraqi 
Civil Code 141 , "it is possible to claim the profits that would have been generated by 
the contract (i.e. , the loss of profit) in case the contract was not previously 
terminated". 142 

334. ln its answer to question 4.2, Claimant specifies that recoverable loss of profit 
includes "all the revenues that the creditor would have earned, the costs that it would 
have incurred and the costs that it would have avoided''. 143 The purpose of Article 
169(2) of the Iraqi Civil Code being to put the creditor in the situation in which it 
would have been had the debtor performed its obligation under the contract. 144 

335. Finally, as regards question 4.3 , "Claimant confirms that the total remaining value 
of the Consultancy Agreement is subject to the costs/expenses that the Claimant 
would have incurred from 1 April 2021 until the completion of the Project on 10 
January 2022. Accordingly, the Claimant clar(fies and confi.rms that the costs it 
expected to incur were USD 832.305,28".145 

136 CsA, para. 124. 
137 CsA, paras . 126 and 127. Article 282 of the Iraqi Civil Code stipulates: "Every person who has undertaken an 
obligation to deliver a thing may abstain from pe1formance as long as the creditor has not pe,formed an obligation 
due from him which arose by reason of and is connected with the debtor 's obligations". See also CsOP, slide 45 
and Exhibit C-31, paras 3 .1-3 .5. 
138 CsA, para. 128. 
139 CsA, para. 128. 
14° CsA, paras. 129-130. 
141 Article 169(2) of the lraqi Civi l Code specifies that: "the damages [ ... ] includes [sic} the loss of and the lost 
profit suffered by the creditor ". See also reference to Exhibit CL-98). 
142 CsA, para. 133. 
143 CsA, para. 134. 
144 CsA, para. 134. 
145 CsA, para. 135. 

d. Summary of Claimant's Submission on Quantum dated 17 August 2022 

336. In its Submission on Quantum dated 17 August 2022, Claimant clarifies its claim 
with regard to the remaining value of the Consultancy Agreement in terms of 
quantum and provides further explanations. 

337. As its main claim, Claimant contends that pursuant to Article 150.1 of the fraqi Civil 
Code 146, Respondent should have performed the Consultancy Agreement in good 
faith and in accordance with its terms and that Respondent's breach of contract forced 
Claimant to demobilize and thus it was wrongly deprived of the outstanding contract 
value. 147 Claimant explains that the outstanding contract value is calculated as the 
difference between the total contract value for the Construction Stage (USO 
32,936,576) and the total amount invoiced to Respondent (USO 27,746,004). 148 

Accordingly, Claimant seeks to recover the amount of USD 5,190,572 under Article 
150 of the Iraqi Civil Code. 149 

338. In the alternative to its main claim of USO 5,190,572, Claimant is seeking damages 
under Articles 168 150 and 169151 of the Iraqi Civil Code, according to which direct 
damages include actual losses and loss of profit. Claimant clarifies that the total 
amount of its claim for damages, including actual losses and loss of profit, under its 
alternative claim pursuant to Articles 168-169 of the Iraqi Civil Code is USO 
4,342,924,15. 152 In this regard, Claimant explains that "CME's cost and profit 
associated with the performance of the Consultancy Agreement were proportionally 
distributed over 48 months as well as its payment from CBI. CME has included some 
of the incurred cost and profit for the first 39 months in the invoices issued to CBI 
during Period 1 [before CME's demobilization in April 2021] including the invoices 
33-39 which remain outstanding to date. In the meantime, a part of these costs 

146 Article I SO. I of the Iraqi Civi l Code provides that: "The contract must be petformed according to its contents 
and in a manner which conforms to the norms (requirements) of good faith". 
147 SoQ, para. 1.4. 
148 SoQ, para. 2.2. See also Exhibit C-46, it being noted that the total amount invoiced to Respondent (USD 
27,746,004) includes the paid invoices amounting to USD 2 1,898,474 as well as the outstanding invoices 33 to 39 
amounting to USO 5,847,530 the amount of which was granted by the Arbitral Tribunal under section Vlll.8 .1.d. 
above. 
149 SoQ, para. 2.2. 
150 Article 168 of the Iraqi Civi I Code provides that: " If it is impossible for the oblige of a contract to pe,form his 
obligations specifically he will be adjudged to pay damages for non-pe,formance of his obligation unless he 
establishes that the impossibility of the performance was due to a cause beyond his control; the adjudication will 
be the same if the oblige has delayed (was late in) the pe,formance of his obligation". See also CsOP, slide 55 
151 Article 169 (I) of the Iraqi Civ il Code provides that : "if the compensation (damages) has not been estimated in 
the contract or in a provision of the law it will be assessed by the court". Article 169(2) of the Iraqi Civi l Code 
specifies that: "the damages [ .. . ] includes [sic} the loss of and the lost profit suffered by the creditor on account 
of loss of or delay in receiving the right provided that this was a natural result of the failure of or delay by the 
debtor to perform the obligation". See also CsOP, slide 56. 
152 SoQ, para. 1.5 . The Tribunal notes that whereas Claimants express ly requests "damages under Articles 168-
169 of the Iraqi Civil Code, according to which direct damages include actual losses and loss of profit" (SoQ, 
para.1.5), Claimants thereafter, throughout its SoQ, refers to "actual losses" as "damages". Claimant further 
clarified at the Hearing that "in Article 169 of the Civil Code. we have under a generic heading of 'damages' actual 
loss and lost [sic} of profit. We thought that we should present to the Tribunal our claim under two headings, 
actual loss and loss of profit. Both fail under damages. To answer your questi tf, • ·O e' ' m'rt , /ai![!__ing the 
aggregate amount of 4 (X) million under the global title of damages pu ~ir. ,it to Article J 69(2fi'•1fE! aring 
Transcript, p.123, lines 8-15. c.,~ co· R . 1-i G ii.. "ERNAT'"NALE D"ARB:TRt...,E 'ff' 
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effectively incurred by CME remained outstanding as of April 2021, when CME was 
forced to demobilize [Period 2 after CME' s demobilization]. Accordingly, CME seeks 
to recover those cost as well as a loss of profit related to months 40-48" .153 

339. To support its alternative claim, Claimant refers to an Excel spreadsheet (Exhibit C-
46) with hyperlinks to supporting documents providing an overview of the costs 
incurred and "the expected profits and damages on the Project". 154 For computation 
purposes, Claimant divided the contract duration into two periods: Period I relates to 
the period from 10 January 2018 (start of the Construction Stage) to 31 March 2021 
(until the breakdown in the relationship between CME and CBI) while Period 2 
covers the period from I April 2021 to 10 January 2022 (the completion date). 155 

340. CME is therefore claiming, as part of its actual losses (referred to by Claimant as 
"damages"), the proportion of its total incurred costs applicable to Period 2 on a pro-
rata basis. In that respect, "CME has apportioned the costs over Period 1 and Period 
2 by reference to the expected revenue for the Project which is an 84.24%156 revenue 
for Period I and a 15. 76% 157 revenue for Period 2". 158 

341. Specifically, Claimant seeks to obtain the proportional amount of the Contract 
Expenses applicable for Period 2, which represents USO 59,693.26. 159 Claimant also 
considers being entitled to recover the sums paid to the consultants on a pro-rata basis 
under Period 2 as they were engaged and paid by Claimant at the outset of the Project 
but still benefitted to Respondent after the suspension of the Consultancy 
Agreement. 16° Claimant contemplates that the Consultant Expenses for Period 2 
amount to USO 1,948,765 .08.161 Claimant also claims for the salaries incurred during 
Period 2 in the amount of USO 299,260.14. 162 Finally, Claimant seeks to obtain the 
proportional amount of the other Project related costs applicable for Period 2, which 
represents USO 52,728.04 163 . 

342. Thus, Claimant seeks to obtain a sum of USO 2,360,446.52 representing the total 
actual losses (referred to by Claimant as "damages") for Period 2 as follows: 164 

Period 2 (1 April 2021 to 10 January 2022) 

Item 

Contract expenses 

Consultant expenses 

153 SoQ, para. 3.2. 
154 SoQ, para. 3.3. 
155 SoQ, para. 3.4. 

USD 

59,693.26 

1,948,765.08 

156 84,24% equates to invoices for 39 months of the 48-month duration of the Consultancy Agreement. 
157 15 ,76% equates to invoices for months 40 to 48 of the Consultancy Agreement. 
158 SoQ, para. 3.5 . 
159 SoQ, paras. 3.10 and 3.5. 
160 SoQ, paras. 3. 12. 
16 1 SoQ, para. 3.5. 
162 SoQ, paras. 3. 13 and 3.5. 
163 SoQ, paras. 3. 14 and 3.5. 
164 SoQ, para. 3.5. 

74 

Salaries Period 2 incurred 299,260.14 

Other 52,728.04 

Total damages 2,360,446.52 

343. As for the loss of profit165 , Claimant calculates the Project profit margin "by 
deducting the Project Construction Stage cost value from the Total Project 
Construction Stage value and then diving [sic} the resulting amount by the Total 
Project Construction Stage value again". 166 The resulting number is multiplied by 
I 00 to obtain a percentage figure. 167 • 

344. The formula is provided below: 

Profit Margin % = (Total Project Construction Phase value - Project Construction 
Stage cost value)/ Total Project Construction Value X 100. 

Profit Margin % = (32,936,576.00 - 20,356,840.01) / 32,936,576.00 X I 00. 

345. According to Claimant, the Project profit margin is therefore 38.19%. 168 Claimant 
then applied such Project profit margin to the anticipated revenue for Period 2 (i.e. 
USO 5,190,572) to obtain its loss of profit, which amounts, according to Claimant 

169 ' to USO 1,982,477.64. 

346. Claimant concludes that CME's damages claim for actual losses (referred to by 
Claimant as "damages") and loss of profit under Articles 168-169 of the Iraqi Civil 
Code is as follows: 170 

Loss of Profit and damages for Period 2 

Total incurred damages for Period 2 USD 2,360,446.52 
(costs) 

Loss of Profit (38, 19%) USD 1,982,477.64 

Total Claim USD 4,342,924.15 

e. The Tribunal's determination 

34 7. The Arbitral Tribunal shall i) first, decide whether Claimant was deprived of the 
remaining value of the Consultancy Agreement due to CBl's breaches and if so, 

165 SoQ, para. 4.3 . 
166 SoQ, para. 4.1. 
167 SoQ, para. 4.1. 
168 SoQ, para. 4.3. 
169 SoQ, para. 4.4. 
170 SoQ, para. 4.4. 
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ii) second,_assess the quantum of Claimant's claim in relation to the remaining value 
of the Consultancy Agreement. 

348. First, the Arbitral Tribunal recalls that in accordance with Article 282 of the Iraqi 
Civil Code 171 a creditor of an unperformed obligation can in turn withhold 
performance of its obligation. 

349. On 7 March 2021 , Claimant gave notice to Respondent that "as a direct result of non-
payment for a prolonged period of time, CME will be forced to demobilize their site-
based team as of 31 March 2021 (Exhibit C-44). 

350. Claimant sent a letter to Respondent on 31 March 2021 whereby it accepted to wait 
until the meeting scheduled with Respondent in Iraq on 7 April 2021 before 
demobilization. ln such letter, Claimant explained that "in an attempt to resolve the 
current outstanding issues CME will retain site supervision up to 8 April, 2021" 
(Exhibit C-21 ). Clearly, Claimant was hoping that the meeting of 7 April 2021 would 
result in a resolution of CME' s outstanding invoices. 

351. However, the problem with CME's outstanding invoices was not resolved at such 
meeting. To the contrary, Claimant's Project Manager and General Manager were 
arrested at that meeting and sentenced to five years of imprisonment (Exhibits C-19, 
C-21 and C-47). 172 This course of events confirmed to Claimant that CB[ will remain 
in breach of its payment obligation (see section B. l .d. above). 

352. Therefore, Claimant was entitled to withhold the performance of its services under 
the Consultancy Agreement pursuant to Article 282 of the Iraqi Civil Code, the 
performance of the services being the "reason of' and "connected' to CB l' s payment 
obligation. 

353 . Claimant withheld the performance of the services by demobilizing on 8 April 2022, 
as previously declared to Respondent in its above-mentioned letters dated 7 and 31 
March 2021 (Exhibits C-44 and C-21 ), it being noted that there is no provision of 
Iraqi law which prevents demobilization as a consequence of the contract being 
suspended. 173 

354. Based on the forgoing, the Arbitral Tribunal is of the opinion that CME was forced 
to suspend its obligations/demobilize due to Respondent's continued breach of its 
payment obligations. 

355. Currently , the invoices 33 to 39 are still unpaid more than two years after CBl ' s 
default and the original time of completion of Claimant's services under the 
Consultancy Agreement (i.e. IO January 2022) lapsed. It follows that the Consultancy 
Agreement is irreparably compromised and Claimant was definitely deprived of the 
remaining value of the Consultancy Agreement due to Respondent' s breach of its 
payment obligations. 

356. Second, with regard to the quantum of Claimant' s claim in relation to the remaining 
value of the Consultancy Agreement, the Arbitral Tribunal recalls that, as its main 
claim based on Article 150 of the Iraqi Civil Code, CME contends that it was wrongly 
deprived of USD 5,190,572 that it calculated by subtracting the total amount invoiced 
to Respondent (USD 27,746,004) from the total contract value for the Construction 
Stage (USD 32,936,576). 174 

357. The Arbitral Tribunal rejects Claimant's main claim amounting to USD 5, 190,572 
which represents the expected revenues from the Consultancy Agreement had the 
latter continued to be performed normally until l O January 2022. 

358. Indeed, as evidenced from the extract of the treatise of Professor AIHakim (Exhibit 
CL-98), the purpose of the damages to be granted under Iraqi law is to put the creditor 
in the situation to which it would have been entitled had the debtor performed its 
obligations under the contract. 175 

359. Claimant recognizes in its CsA that " the total remaining value of the Consultancy 
Agreement is subject to the costs/expenses that the Claimant would have incurred 
from 1 April 2021 until the completion of the Project on 10 January 2022" . 176 

360. It follows that if the Arbitral Tribunal were to grant Claimant the total remaining 
value of the Consultancy Agreement without deducting the costs that would have 
been incurred, Claimant would be put in a situation better than the one to which it 
would have been entitled had CBl performed its obligations. Article 150 of the Iraqi 
Civil Code (establishing the good faith principle in performing contracts) is off topic 
and does not play a role in assessing one's contractual damages. 

361. ln the alternative, Claimant is seeking "damages under Articles 168177 and 169178 of 
the Iraqi Civil Code according to which direct damages include actual losses and 
loss of profit" in the amount of USD 4,342,924.15 .179 

362. The Arbitral Tribunal recognizes that Article 169 of the Iraqi Civil Code is the 
relevant provision to assess one's contractual damages. According to Article 169(2), 
the damages shall include the actual losses and the loss of profit. And according to 
Article 169( 1 ), "If the compensation (damages) has not been estimated in the 
contract or in a provision of the law it will be assessed by the court" . 180 Therefore, 

174 SoQ, para. 2.2. See also Exhibit C-46, it being noted that the total amount invoiced to Respondent (USD 
27,746,004) includes the paid invoices amounting to USD 21 ,898,474 (invoices 1 to 32) as well as the outstanding 
invoices 33 to 39 amounting to USO 5,847,530 the amount of which was granted by the Arbitral Tribunal under 
section Vfll .B . l.d . above. 
175 CsA, para. 134. 
176 CsA, para. 135. 
177 Article 168 of the Iraqi Civil Code provides that: "If it is impossible f or the oblige of a contract to perform his 
obligations specifically he will be adjudged to pay damages for non-pe1formance of his obligation unless he 
establishes that the impossibility of the performance was due to a cause beyond his control; the adjudication will 
be the same if the oblige has delayed (was late in) the performance of his obligation". See also CsOP, slide 55 
178 Article 169 (I) of the Iraqi Civil Code provides that: "if the compensation (damages) has not been estimated in 
the contract or in a provision of the law it will be assessed by the court" . Article 169(2) of the Iraqi Civil Code 
specifies that: "the damages[ . . . ] includes [sic] the loss of and the lost profit suffered by the creditor on account 
of loss of or delay in receiving the right provided that this was a natural result of the failure of or delay by the 
debtor to perform the obligation ". See also CsOP, slide 56 and Exhibit C-31 , paras . 4.5-4.9. 
179 SoQ, para. 1.5 . 
180 See CsOp, slide 56 and Exhibit C-31 , para. 4.5. 
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where the damages are not quantified in the contract, the Arbitral Tribunal has the 
power and discretion to decide on the damages. 

363 . To calculate its alternative claim for damages, Claimant has distinguished between 
the actual losses which amount to USO 2,360,446.52 and the loss of profit which 
amounts to 1,982,477.64. 181 Thus, Claimant is claiming the total amount of USD 
4,342,924.15 as damages. 182 

364. With regard to actual losses, Claimant has distinguished between two categories of 
costs: salaries and other costs (Exhibit C-46). 

365 . For the salaries, Claimant has thus determined the amount of salaries that should have 
been incurred in Period 2 (after CME' s demobilization) in proportion to the salaries 
incurred during Period l (before CME' s demobilization). The Arbitral Tribunal notes 
that Claimant has added the salary costs incurred during Period 2 (USD 
299,260.14)183 to the salaries saved during Period 2 (USO 847,647.85) for a total of 
USO I, 146,907.98.184 Since the incurred salaries during Period 2 (USO 299,260.14) 
were not recovered due to CME' s departure, they were treated as actual losses by 
Claimant. 

366. For the other costs (Contract Expenses, Consultants Expenses and Other), Claimant 
contends that these costs were incurred in Period I but cover the whole Project and 
should have been recovered during Period 2. 185 Claimant thus calculates the 
percentage share of revenue for Periods 1 and 2 and then breaks down the costs 
between Period 1 and Period 2 by applying such percentage to determine what costs 
would have been recovered in Period 2 had the Consultancy Agreement continued to 
be performed normally .186 It follows that Claimant treated the non-recovered other 
costs as actual losses (USD 59,693.26 for Contract Expenses, USD 1,948,765.08 for 
Consultant Expenses and 52,728.04 for Other). 187 

367. Thus, the total actual losses (incurred salaries during Period 2 + other non-recovered 
costs incurred during Period l) amount, according to Claimant, to USD 
2,360,446.52. 188 

368. For the loss of profit, Claimant calculates the Project profit margin "by deducting 
the Project Construction Stage cost value [USO 20,356,840.01] from the Total 
Project Construction Stage value [USO 32,936,576.00] and then diving [sic] the 
resulting amount by the Total Project Construction Stage value again [USO 
32,936,576.00)". 189 The resulting number is multiplied by 100 to obtain a percentage 

181 SoQ, para. 4.4. 
182 SoQ, para. 4.4 . 
183 Claimant explains that even after its demobilization, it continued to pay some of its salaries (SoQ, para. 3.13 
and Exhibit C-46). 
184 SoQ, para. 3.13 and Exhibit C-46. 
185 SoQ, para. 3. 1 and Exhibit C-46. 
186 SoQ, para. 3.5 and Exhibit C-46. 
187 SoQ, para. 3.5 and Exhibit C-46. 
188 SoQ, para. 3.5 and Exhibit C-46. 
189 SoQ, para. 4.1 . 

78 

figure of 38,19%190 as a profit margin for the whole Project. 191 Then, the profit 
margin of 38, 19% is applied to the remaining contract value until completion (i. e. 
USO 5,190,572) and thus Claimant reaches the figure of USO 1,982,477.64 as lost 
profit.1 92 

369. As a consequence, Claimant considers that it suffered actual losses of USO 
2,360,446.52 and loss of profit of USD 1,982,477.64, it being noted that both sub-
categories (actual losses and loss of profit) fall within the category of damages as per 
Article 169 of the Iraqi Civil Code. Claimant therefore seeks the payment of USO 
4,342,924.15 as compensation for damages (within the meaning of Article 169 of the 
Iraqi Civil Code) "with respect to the remaining value of the Consultancy 
Agreement" .193 

370. The Arbitral Tribunal has carefully examined Claimant's Submission on Quantum 
together with the Excel spreadsheet (Exhibit C-46) provided by Claimant and the 
supporting documents of the Excel spreadsheet. The Arbitral Tribunal considers that 
the figures provided by Claimant are coherent and supported by evidence. Indeed, 
every cost on the Excel spreadsheet has a hyperlink to the document which supports 
the expense. 

371 . However, the Arbitral Tribunal considers that the method used by Claimant to reach 
the figure of USO 4,342,924.15, although valid, is i) complex because it distinguishes 
between actual losses on the one hand and loss of profit on the other hand , although 
both items fall under the category of damages, the actual losses and the loss of profit 
being both a sub-category of damages as per Article 169 of the Iraqi Civil Code, and 
ii) based on the assumption that the costs incurred during Period I were not recovered 
by the total amount of the invoices issued during such period and amounting to USO 
27,746,004 194 (Exhibit C-46), 

372. Yet, the Arbitral Tribunal is of the opinion that a simpler alternative method of 
calculation could have been adopted to quantify Claimant's alternative's claim for 
damages (or compensation) resulting from its deprivation of the remaining value of 
the Consultancy Agreement. It would have consisted in subtracting the salaries saved 
during Period 2 (i.e. USO 847,647.85) 195 from the remaining value of the 
Consultancy Agreement (i.e. USD 5,190,572). This amounts to USO 4,342,924.15 
which is the exact amount claimed and reached by Claimant in applying its above-
described method. 

373 . The alternative method is consistent with the Tribunal ' s questions 4.2 and 4.3 (see 
section VIII.B.2.b. above) and with Claimant' s response that "Claimant confirms that 
the total remaining value of the Consultancy Agreement is subject to the 

190 To be completely precise, the profit margin is exactly 38, 1938182948950 I%. However, to simplify, the Arbitral 
Tribunal will adopt, as Claimant did, only two numbers after the coma. 
19 1 SoQ, para. 4. 1. 
192 SoQ, para. 4.4 and Exhibit C-46. 
193 SoQ, paras . 1.2 and 1.3. 
194 Total amount of invoices l to 39 which therefore includes the total amount of invoic~ Jlto granted by the 
Tribunal at section VIII .B. I .d. above. .,,.-:.:c., Cl ,M::RCE INT[ff,v-4 
195 See para. 365 above, SoQ, para. 3. 13 and Exhibit C-46. .,.. ,:, .~ l/01, 
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costs/expenses that the Claimant would have incurred from I April 202 I until the 
completion of the Project on JO January 2022."196 

374. At the Hearing, upon the Arbitral Tribunal's question as to whether there are any 
other saved costs than salaries during Period 2 197, Claimant explained that, during 
Period 2, it would have only incurred salaries as opposed to other costs, since the 
other costs were paid in advance during Period l to cover the totality of the Project 
including Period 2, whereas the salaries accrue continuously as work is being 
provided by the salary earner.198 

375 . The Arbitral Tribunal finds this explanation plausible since it is in accordance with 
clause 2.2 of Annex 3 of the Consultancy Agreement (Exhibit C-1 ), according to 
which "during the first week of each month, the Consultant [Claimant] will invoice 
the Client [Respondent], for the staff deployments expended during the previous 
month" . 

376. At the Hearing, upon the Arbitral Tribunal ' s question as to why Claimant did not 
apply the alternative method, Claimant explained that: "after conducting our review 
we came to the same conclusion as the Tribunal. We do arrive to the same figure, 
you are entirely right. I believe that we must have sought the maximum possible 
transparency and we wanted to offer a transparent breakdown of all the figures that 
we are putting the Tribunal. Maybe that was an excess of transparency and I am 
tempted by saying that the Tribunal can apply any method it wants because at the 
end of the day we are reaching the same figure, the same result". 199 

377. Further, Claimant confirmed at the Hearing that it is claiming the amount of USD 
4,342,924.15 as damages irrespective of the category claimed, whether it is an actual 
loss or a loss of profit200 . Claimant explained that: "in Article I 69 of the Civil Code, 
we have under a generic heading of 'damages ' actual loss and lost [sic] of profit. 
We thought that we should present to the Tribunal our claim under two headings, 
actual loss and loss of profit. Both fail under damages. To answer your question, sir, 
yes we are claiming the aggregate amount of 4 (X) million under the global title of 
damages pursuant to Article 169(2)".20 1 

378. The Arbitral Tribunal is thus reassured by the fact that, regardless of the method used 
(Claimant' s original method or the alternative method), Claimant' s entitlement to 
damages (within the meaning of Article 169 of the Lraqi Civil Code) resulting from 
its deprivation of the remaining value of the Consultancy Agreement amounts to 
USO 4,342,924.15. 

196 CsA, para. 135 . Although at this paragraph, Claimant stated (without any evidence provided) that the costs it 
expected to incur during this period were USO 832,305.28, in its SoQ and more precisely in its Exhibit C-46, 
Claimant calculated the saving costs as being equal to USO 847,647.85 (Salaries period 2 - Saved). Claimant 
confirmed during the Hearing that the right figure to be taken into consideration is 847,647.85 (Hearing Transcript, 
p. 118, lines 2-8). 
197 Hearing Transcript, p.120, lines 8-25 and p. 121 , lines 1-6. 
198 Hearing Transcript, p. I 0, lines 2-23 . 
199 Hearing Transcript, p. 122, lines 1-11 . 
200 Hearing Transcript, p. 122, I ines-12-21 . 
20 1 Hearing Transcript, p. 123, lines 8-15 . 
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379. For the abovementioned reasons, the Arbitral Tribunal orders Respondent to pay 
Claimant the amount of USO 4,342,924.15. 

3. Claimant's claim for interest on the outstanding amounts due under the 
Consultancy Agreement 

380. The Arbitral Tribunal will first recall Claimant's position (Section B.3.a.) before 
presenting its determination on Claimant' s claim for interest (Section B.3.b.). 

a. Summary of Claimant's position 

381. In its SoC, Claimant contends that it is entitled to interest on the "outstanding 
amounts due under the Consultancy Agreement"202 , it being noted that Claimant has 
requested "Pre-award and post award interest" as per Claimant' s prayer for relief 
(see paras. 172-175 above). 

382. According to Claimant, Article 171 of the Iraqi Civil Code provides that interest of 
5% in commercial matters accrues on the outstanding payment as of the date of the 
filing of a claim until full payment.203 

383. Article 171, indeed, states: 

" Where the object of the obligation is a sum of money which was known at the time 
the obligation arose and the debtor delayed the payment thereof he shall be obligated 
to pay to the creditor by way of damages for the delay a legal interest at the rate of 
four per cent in regard to civil matters and five per cent in respect of commercial 
matters; this interest will commence from the date of filing a judicial claim in respect 
thereof if the agreement or the commercial usage has not fixed a different rate for 
the running of the interest save in all cases where the law has provided otherwise" .204 

384. Claimant contends that this arbitration concerns a commercial dispute and the ICC 
deemed that this arbitration commenced on 2 June 2021.205 

385. Claimant concludes that interest is payable at a rate of 5% from 2 June 2021 on the 
total amount that the Tribunal may determine is due to it. 206 

b. The Tribunal's determination 

386. The Arbitral Tribunal recognizes that the present dispute is a commercial one since 
it i~ related to Respondent's monetary obligations under the Consultancy Agreement, 
which subject-matter is the provision of consultancy services in the context of the 
construction of Respondent's new headquarter. 

387. The Arbitral Tribunal recalls that Claimant initiated the present arbitration by 
submitting the RfA on 2 June 2021 (see Section IV.A above). 

202 SoC, title of section 3, p. 18. 
203 SoC, para. 82. 
204 SoC, para. 82. See also CsOP, slide 62. 
205 SoC, para. 83. 
206 SoC, para. 83 . 
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388. Pursuant to Article 171 of the Iraqi Civil Code, the starting point of interest is the 
date of the filin g of a judicial claim, in this case the date of the filin g of the Rf A on 
2 June 2021 , as also requested by Claimant. As per the same article, interest 
corresponds to damages for late payment. As a result, the Tribunal agrees with 
Claimant that interest shall accrue until full payment. The Arbitral Tribunal therefore 
decides that, in accordance with Article 171 of the Iraqi Civil Code, simple interest 
shall run on the amounts due by Respondent for the outstanding invoices 33 to 39 
(i.e. USO 5,847,530) and for the damages due resulting from Claimant's deprivation 
of the remaining value of the Consultancy Agreement (i.e. USO 4,342,924.15) from 
2 June 2021 , at the rate of 5% per annum, up to and until payment in full of said 
amounts by Respondent. 

4. Claimant's claim in relation to the performance bond 

389. The Arbitral Tribunal will first summarize Claimant' s position on its claim in relation 
to the performance bond (Section B.4.a.) before recalling the Tribunal's Questions 
on this issue (Section B.4.b.) and Claimant's subsequent responses (Section B.4.c.). 
The Arbitral Tribunal will then rule on Claimant's i) claim for reimbursement of its 
legal costs associated with dealing with the attachment application before the Dubai 
Courts and ii) claim for the return of the performance bond (Section B.4.d.). 

a. Summary of Claimant's position prior to the Tribunal's Questions 

390. According to Claimant, "[i]n accordance with terms of the Consultancy Agreement, 
CME provided CBI with a performance bond ("PB"207). The PB was issued.from 
Emirates NBD Bank[ ... ]for the benefit ofCBf'.208 

391. Claimant fwther explains that pursuant to clauses 5.1.5 and 5.8.1 of the Consultancy 
Agreement, "the.following performance security was put in place: 1) The Trade Bank 
of Iraq issued a letter of guarantee for USD 1,666,000; and 2) ENBD issued a 
counter guarantee of USD 1,666,000". 209 

392. Claimant contends that on 20 September 2021 , "it was notified via ENBD that CBI 
had made a call on the PB" and demanded its encashment on the basis that CME had 
failed to fulfill its obligations under the Consultancy Agreement. 210 

393 . Upon Claimant's successful application for an "attachment order on the PB", the 
Dubai Court prohibited CBI from taking any action to encash the "PB".211 (Exhibit 
C-22). Claimant explains that the attachment will remain in place until such time as 
CBI successfully challenges the order.212 

394. As a consequence, Claimant "seeks an order from the Tribunal directing CBI to 
return the PB to CME as well as payment of the legal costs associated with dealing 

207 The use of the definition " PB" by Claimant in its SoC created a confusion which prompted the Tribunal 's 
question 5.3 (see section 4.b. below). Claimant then clarified its position in the CsA (see section 4.c. below). 
208 SoC, para. 86. Claimant's statement in its SoC that CBI is the beneficiary of the Emirates BD Bank guarantee 
created a confusion which prompted the Tribunal ' s questions 5. 1 and 5.2. Clai mant then clarified its pos ition in 
the CsA (see section 4.c. below). 
209 SoC, para. 89. 
210 SoC, para. 91 . 
211 SoC, para. 92. 
212 SoC, para. 92. 
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with the attachment application in the Dubai Court", which amount to USO 
14,506.2 13 

395. Claimant adds that, in this respect, clause 6.4.1 of the Consultancy Agreement 
provides: "So far as the law governing the Agreement permits, the Client shall 
indemnifv the Consultant against the adverse effects of all claims including claims 
by third parties which arise out ofor in connection with the Agreement including 
any made after the expiry of the period of liability refereed [sic] to in Clause 6.2 
except insofar as they are covered by the insurances arranged under the terms of 
Clause 7. J".2 14 (emphasis added by Claimant) 

396. Claimant also relies on clause 5. 1.5 of the Consultancy Agreement which provides: 
" The Consultant shall pay 5% Performance Bond of the total contract in the form of 
an endorsed check or a letter of guarantee issued by recognized bank via Central 
Bank of Iraq. The Performance Bond amount will be released to the Consultant 
after completion of all his services according to the Agreement".215 (emphasis 
added by Claimant) 

397. Claimant concludes that "CME incurred legal cost in the amount of US$ 14,506 with 
respect to dealing with the attachment application in Dubai Court. CBI is liable to 
pay this sum".21 6 

b. The Tribunal's Questions in relation to the issue at stake 

398. The Tribunal states below its questions (with their original numbering) dated 11 April 
2022 in relation to the performance bond : 

4.4 To what extent could Claimant seek legal costs incurred before local courts (the 
alleged USD 14,406 incurred by Claimant when dealing with the attachment 
application in the Dubai Courts) in the context of the present arbitration? The 
Parties are expected to provide a fu ll legal reasoning and legal authorities in 
support of their respective positions. 

5. 1 Who is the beneficiary of the letter of guarantee issued by the Trade Bank of 
Iraq? 

5.2 Who is the beneficiary of the counter guarantee issued by Emirates NBD Bank 
in Dubai? Is it Respondent or the Trade Bank of Iraq? 

5. 3 In addressing questions 5. 1 and 5. 2 above, Claimant is invited to produce a copy 
of the letter of guarantee issued by the Trade Bank of Iraq and a copy of the counter 
guarantee issued by the Emirates NBD Bank in Dubai. Claimant is also invited to 
clarify/specify whether in its request to direct Respondent to return the "PB " to 
Claimant, the word "PB" precisely means the letter of guarantee issued by the 
Trade Bank of Iraq or the counter guarantee issued by the Emirates NBD Bank in 
Dubai? Finally, Claimant is invited to reproduce the document (email from 

21 3 SoC, para. 93. Claimant clarified at para. 165 of the CsA that the reference in para. 93 in the SoC to the Claimant 
seeking an order directing CBI. to return the "PB" to CME is meant to refer to the return of the orig inal guarantee 
issued by TBI in favor of CBI (see also section 4.c. below). 
2 14 Soc, para. 93 . 
2 15 Soc, para. 94. 
216 Soc, para. 95. 
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Emirates NBD Bank in Dubai to Claimant) attached to its email dated 21 September 
2021 (submitted in the context of Claimant 's Emergency Application for Interim 
Relief) in a way that allows the Tribunal to see the document 's date. 

5.4 If the word "PB " means the counter guarantee issued by the Emirates NBD 
Bank in Dubai and assuming that the bene_ficiary of such counter guarantee is the 
Trade Bank of Iraq (not Respondent), would it be possible for the Tribunal to order 
Respondent to return to Claimant the counter guarantee issued by the Emirates 
NBD Bank in Dubai? The Parties are expected to provide a full legal reasoning. 

5.5 What is the applicable law governing Claimant 's request to direct Respondent 
to return the "PB " to Claimant. Is it the law applicable to the letter of guarantee 
issued by the Trade Bank of Iraq? Is it the law applicable to the counter guarantee 
issued by the Emirates NBD Bank in Dubai? ls it the law applicable to the 
underlying contract i.e the Consultancy Agreement? The Parties are expected to 
provide a full legal reasoning and legal authorities in support of their respective 
positions. 

5. 6 Does the applicable law allow the Tribunal to direct the beneficiary of a .first 
demand guarantee to return it? In the affirmative, under which conditions and to 
whom? The Parties are expected to provide a full legal reasoning and legal 
authorities in support of their respective positions. 

5. 7 To what extent clauses 6. 4. 1 and 5. 1. 5 of the Consultancy Agreement quoted by 
Claimant in its Statement of Claim at paras. 93 and 94 are relevant or irrelevant to 
Claimant 's claim in relation to the performance bond? The Parties are expected to 
provide a full legal reasoning in support of their respective positions. 

5.8 The Tribunal 's understanding is that the counter guarantee issued by the 
Emirates NBD Bank in Dubai was the su~ject matter of an attachment order issued 
by the Dubai Courts (C-22) . According to Claimant, "the attachment will remain in 
place until such time as CBI [Respondent} successfully challenges the order " 
(Claimant 's Statement of Claim, para. 92). What is the basis o_f such assertion? In 
case the challenge of the attachment order was not successful, would the Dubai 
Courts order the Emirates NBD Bank to release the counter guarantee? 

5. 9 What is the current status of the letter of guarantee issued by the Trade Bank o_f 
Iraq? 

c. Summary of Claimant's responses 

399. As regards question 4.4, Claimant considers that "[i]/ CBJ's call on the performance 
bond is found to be invalid as a consequence of its breach of contract, then the legal 
costs incurred in securing the attachment from Dubai courts would be considered to 
.flow directly as a result of such breach under Article 169 (2)".217 

issued a guarantee (i.e. the performance bond under n° IGT I 6296 l 2DRE) in favor 
of CBI (the "TBI Guarantee") (Exhibits C-32 and C-33). 21 8 Under the TBI 
Guarantee, TBI undertakes to pay CBI unconditionally on first demand "regardless 
of any contestation between the parties concerned'' up to USD 1,666,000 (Exhibit C-
33). 

40 I. According to Claimant, the validity period of the ENBD Counter-Guarantee and of 
the TBI Guarantee were extended several times until 20 September 2021 when "TBJ 
informed ENDB that it had received a complying demand from CBI under the 
guarantee for its full amount and, in turn, demanded payment under the counter-
guarantee [ ... ] ENBD ieformed CME of the same on 21 September 2021" (Exhibits 
C-37 and C-43).219 

402. Claimant confirms in its answer to questions 5.1 and 5.2 that the beneficiary of the 
TBI Guarantee is CBI and that the beneficiary of the ENBD Counter-Guarantee is 
TBJ (Exhibits C-32 and C-33).220 

403. In its answer to question 5.3, Claimant clarifies that the reference in para. 93 of the 
SoC to the Claimant seeking an order directing CBI to return the "PB" to CME is 
meant to refer to the return of the original TBI Guarantee issued by TBI in favor of 
CBI. 22 1 

404. As regards question 5.4, Claimant submits that the Arbitral Tribunal is empowered 
"to order the Respondent to desist from the benefit of the letter of guarantee issued 
in itsfavour by TBf'.222 According to Claimant, "it is generally considered that the 
return by the beneficiary of the letter of guarantee evidences a relinquishment of its 
entitlement to claim payment thereunder". 223 

405. In its answer to question 5.5, Claimant contends that Respondent should be ordered 
to return the TBI Guarantee pursuant to the principle of good faith as enshrined in 
Article 150.1 of the Iraqi Civil Code.224 Claimant adds that "accordingly, the 
applicable law is Iraqi law as the governing law of the Consultancy Agreement". 

406. Yet, in its answer to question 5.6, Claimant acknowledges that "it might be difficult 
to order the Respondent to return to the Claimant the letter of guarantee issued by 
TBI. What really matters is that the Respondent is dispossessed of the letter of 
guarantee and is ordered to confirm that it relinquishes any entitlement 
thereunder". 225 

407. In answering question 5.7, Claimant explains that the relevance of clause 6.4.1 of the 
Consultancy Agreement "stands of its own right as an indemnity issued by CBI to 
CME covering the adverse effects of all claims including claims by third party which 
arise out or in connection with the Agreement".226 As to the relevance of clause 5.5.1 

2 18 CsA, paras. 144-147. See also CsOP, slides 14 and 15. 
219 CsA, para. 156. 
22° CsA, paras. 162-163 . See also CsO P, slides 14 and 15. 
22 1 CsA, para. 165. 
222 CsA, para. 167. 
223 CsA, para. 168. 
224 CsA, para. 172. 
225 CsA, para. 175. 
226 CsA, para. 180. 
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of the Consultancy Agreement, Claimant explains that given the adverse 
development of the events on the ground, including as a result of the non-payment 
by CBI of amounts due to CME and the abusive imprisonment ofCME' s executives 
upon the investigation of CBI , CME is no longer able to complete all its services 
according to the Consultancy Agreement. 227 Claimant concludes that the return of 
the performance bond is therefore essential to ensure the release of liability of 
CME.22s 

408. As regards question 5.8, Claimant explains that pursuant to Article 18(4) of Federal 
Law No. 6/2018, only the president of the Court of Dubai can revoke the attachment 
it issued.229 Claimant adds that an attachment order issued by the president of the 
Court of Dubai can only be revoked in the event CBI files an application to the 
president and succeeds on that application.230 

409. Finally, in its answer to question 5.9, Claimant recalls that, on 20 September 2021 , 
TBJ indicated to ENBD that CBI had presented a complying demand for payment 
under the TBI Guarantee23 1 (Exhibit C-37). Claimant clarifies that by 23 March 2022, 
TBI had not made any payment to CBI under the TBT Guarantee (Exhibit C-39) and 
"it is very unlikely that TB! has advanced out of its own pocket the amount of the 
performance bond to CBF'. 232 

d. The Tribunal's determination 

410. Upon reviewing the TBI Guarantee (Exhibit C-33) and the ENBD Counter-
Guarantee (Exhibit C-32), the Arbitral Tribunal is satisfied with Claimant' s 
clarification that the beneficiary of the TBI Guarantee is CBI and that the beneficiary 
of the ENBD Counter-Guarantee is TBI. 

411. The Arbitral Tribunal notes that due to Claimant' s successful application for 
attachment of the ENBD Counter-Guarantee before the Dubai Courts which rendered 
the attachment order on 4 October 2022 (Exhibit C-22), ENBD never paid the amount 
of the ENB D Counter-Guarantee to TB I and TB [ never paid the amount of the TB I 
Guarantee to CBI. Therefore, Claimant did not incur the amount of USO 1,666,000. 

412. First, the Arbitral Tribunal must establish whether the call of the TB! Guarantee by 
Respondent on 20 September 2021 (Exhibit C-37) was legitimate and whether 
Claimant's claim for reimbursement of its legal costs incurred before the Dubai 
Courts in opposing such call is justified. 

413. The Arbitral Tribunal considers that there is no evidence on file which indicates that 
Claimant breached any of its contractual obligations. On the contrary, the Arbitral 
Tribunal held that it was Respondent's breach of its obligations that led to Claimant' s 
suspension of the Consultancy Agreement and demobilization of its staff. Therefore, 

227 CsA, para. 183. 
228 CsA, para. I 83 . 
229 CsA, para. 184. 
23° CsA, para. 172. 
23 1 CsA, para. 185 . 
232 CsA, para. 185. 
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the Arbitral Tribunal decides that, absent any breach by CME of its obligations under 
the Consultancy Agreement, Respondent wrongfully called the TB! Guarantee. 

414. It follows that the legal costs incurred by Claimant in opposing such call constitute 
direct damages resulting from Respondent's wrongful call of the TBI Guarantee that 
must be compensated in accordance with Article 169(2) of the Iraqi Civil Code.233 

415. The Arbitral Tribunal therefore orders Respondent to pay to Claimant the legal costs 
associated with dealing with the attachment application of the ENBD Counter-
Guarantee in the Dubai Courts in the amount of USD 14,506.234 

416. As clarified by Claimant during the Hearing, such claim for reimbursement of its 
legal costs incurred when dealing with the attachment application in September 
/October 2021 (Exhibit C-22) was made for the first time in its Statement of Claim 
(i.e. on 6 January 2022) and therefore interest on such amount shall start to run from 
the date of the SoC.235 

417. Consequently, the Arbitral Tribunal decides, pursuant to Article 171 of the lraqi Civil 
Code236, that simple interest shall run on the amount of USO 14,506 from 6 January 
2022, at the rate of 5% per annum, up to and until payment in full of said amount by 
Respondent. 

418. Second, the Arbitral Tribunal must decide on the fate of the TBI Guarantee. 

419. Clause 5 .1.5 of the Consultancy Agreement (Exhibit C-1) provides for the release of 
the guarantee after completion of the services237. As previously stated, there is no 
evidence on file that Claimant breached its obligations. On the contrary, Claimant 
was prevented from completing the remaining services of the Consultancy 
Agreement given that Respondent' s breach of its payment obligations compelled 
Claimant to demobilize. 

420. The Arbitral Tribunal recalls that, pursuant to Article 150.1 of the [raqi Civil Code238, 
contracts should be performed in good faith. It follows that Respondent' s conduct 

233 Article 169(2) of the fraqi Civil Code specifies that: "the damages [ ... ] includes [sic] the loss of and the lost 
profit suffered by the creditor on account of loss of or delay in receiving the right provided that this was a natural 
result of the failure of or delay by the debtor to pe'rform the obligation ". See also CsOP, slide 56. 
234 See Claimant's submission on costs dated 8 December 2022, paras . 21 and 22, and Exhibit 7 attached to such 
submission. At the Hearing, the Tribunal authorized Claimant to submit the invoices substantiating the amount of 
USO 14,506 with its submission on costs and indicated that Respondent will be granted the opportunity to 
comment on Claimant' s submission on costs (Hearing Transcript, p. 142, lines 5-15). Respondent did not submit 
any comments on Claimant's submission on costs by 12 December 2022 as per the Procedural Timetable N°4. 
235 Hearing Transcript, p. 140, lines 19-25 and p. 141 , lines 1-23. 
236 Article 171 of the Iraqi Civil Code provides that: "Where the object of the obligation is a sum of money which 
was known at the time the obligation arose and the debtor delayed the payment thereof he shall be obligated to 
pay lo the creditor by way of damages for the delay a legal interest at the rate of four per cent in regard to civil 
matters and five per cent in respect of commercial matters; this interest will commence from the date of filing a 
judicial claim in respect thereof if the agreement or the commercial usage has not fixed a different rate f or the 
running of the interest save in all cases where the law has provided otherwise". 
237 Article 5.1.5 of the Consultancy Agreement stipulates that: " The Consultant shall pay 5% Pe,formance Bond 
of the Iota/ contract in the form of an endorsed c~eck or a letter of guarantee issued by recognized bank via Central 
Bank of /rak. The Pe,formance Bond amount will be released to the Consultant after completion of..all his services 
according to the Agreement" . . 'LE I, f:Rtv, 
238 Article 150.1 of the Iraqi Civil Code provides that: "The contract must be pe,forme-i~c/~rding to its conteJ O~ 
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which prevented Claimant from completing the services should not turn to the 
Respondent's advantage by not releasing the guarantee. 

421. The Arbitral Tribunal is therefore of the view that the TBI Guarantee, issued pursuant 
to article 5.1.5 of the Consultancy Agreement, should be released and that 
Respondent should no longer be able to call on the guarantee. 

422. In that regard, Claimant requests in its submissions that Respondent be ordered to 
return to Claimant the original TBI Guarantee.239 Such request prompted the Arbitral 
Tribunal ' s question 5.4 (see Section 4.6. above) and raised further questions during 
the Hearing240 due to Claimant's assertion that "it might be difficult to order the 
Respondent to return to the Claimant the letter of guarantee issued by TBI. What 
really matters is that the Respondent is dispossessed of the letter of guarantee and is 
ordered to confirm that it relinquishes any entitlement thereunder".241 

423. During the Hearing, Claimant clarified that what matters is to be protected from 
Respondent being able to call on the guarantee.242 Claimant highlighted that this 
objective could be achieved either by the return of the TBI Guarantee or an order that 
CBJ takes all the necessary steps to release such guarantee.243 

424. The Arbitral Tribunal believes that it would not be logical to order CBl to return the 
original TBI Guarantee to Claimant as the latter was never the holder of such 
guarantee. Therefore, the Arbitral Tribunal orders CBI to take the necessary steps to 
release the TBI Guarantee. 

425. Since the Arbitral Tribunal granted Claimant' s claim aiming to release the TBI 
Guarantee, it has not to rule on Claimant' s alternative claim introduced in its Opening 
Presentation according to which "in the alternative to (d) [(d) being the order in 
relation to the release of the guarantee] Claimant requests the Tribunal to award CBI 
to compensate CME the total value of the performance bond in the amount of USD 
I, 666,000.00". 244 

IX. COSTS OF THE ARBITRATION 

A. The Parties' contentions 

1. Claimant's position 

426. In its SoC dated 6 January 2022, Claimant requests the Tribunal to order Respondent 
to pay: ''j) Costs (including the costs of the arbitration, including legal costs). "245 

427. In its submission on costs dated 8 December 2022, Claimant seeks the following 
relief with regard to costs: "a. The Claimant seeks an order that the Respondent pay 

239 SoC, para. 93. See also CsOP, slide 71. 
240 Hearing Transcript, pages 62-67. 
24 1 CsA, para. 175. 
242 Hearing Transcript, p. 63, lines 11-17. 
243 Hearing Transcript, p. 67, lines 14-22 and p. 97, lines 1-11 . 
244 CsOP, slide 71 . See also Hearing Transcript, p. 57, lines 19-25 and 
245 SoC, para. 1 I 2(t). c.., 
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the costs set out in the attached Cost Schedule, that it has incurred in this Arbitration; 
b. Interest from the date of the Order until payment" .246 

428. In its submission on costs, Claimant assesses the costs it has incurred in connection 
with the arbitral proceedings as follows: 247 

JCC costs: USO 237,304248 

Legal costs: 

• Baker Mckenzie: USO 139, 133.25249 

• DLA Piper: USO 305,072.03250 

• Ali Malek K.C: USO 11 ,60025 1 

• Prof. Georges Affaki of AFFAKJ law firm: USD 500,308.62252 

Lloyd Michaux: USO 6, 155.66253 

429. According to Claimant, the grand total of its costs is therefore USO I, 199,5 73.56.254 

430. [n Claimant' s submission on costs, DLA Piper Middle East LLP (the lawyers 
currently representing Claimant) stated that "We (DLA Piper Middle East LLP) 
confirm and certify that all costs have been validly incurred and billed, or will be 
billed to our client".255 

431. Claimant submits, for costs' allocation purposes, that the usual approach of costs 
following the event should apply in thi s arbitration, this general principle being well 
established in international arbitration both generally and specifically under the ICC 
Rules.256 

432. Claimant contends that its cost claim is reasonable and proportionate given the nature 
of the dispute, the allegations advanced and the overall value. Claimant adds that 
these proceedings were unavoidable in the circumstances where Respondent failed 
to meet its contractual obligations for many years and no resolution was poss ible.257 

Claimant clarifies that the matter was, in large part, managed at associate level to 
ensure costs were reasonable and, notwithstanding this, the rates and the number and 
level of fee earners in all circumstances are reasonable, particularly by reference to 
the amount of work undertaken and the value of the claims.258 

246 Claimant's submission on costs, para. 24. 
247 Claimant' s submission on costs, para. 3 
248 Exhibit 5 attached to Claimant's submission on costs. 
249 Exhibit I attached to Claimant's submission on costs. 
250 Exhibit 2 attached to Claimant's submission on costs. 
25 1 Exhibit 3 attached to Claimant' s submiss ion on costs. 
252 Exhibit 4 attached to Claimant' s submission on costs. 
253 Exhibit 6 attached to Claimant's submission on costs. 
254 Claimant' s submiss ion on costs, para. 3. 
255 Claimant' s submission on costs, para. 5. __ _ 
256 Claimant's submission on costs, paras. 7-_8. See als~, footnot~ n°~ of such submission referri~g,to-the 201½t:IC '1'JY. 
Commission Report on Decisions on Costs m International Arb1trat1on. "' '11'/0 
251 Cl • , b • • t 12 a1mant S SU m1ss1on on cos s, para. • CJ Cv i , _F \i l,l;(/~r:STRAGE < 
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433. Claimant further submits that the matter was complicated as a result of Respondent' s 
total di sregard for the arbitration and non-participation.259 This necessitated, 
accord ing to Claimant, the Tribunal taking on the role of the "devil 's advocate" and 
raising detailed questions to Claimant throughout the arbitration , including complex 
questions under French and Iraqi law. 26° Claimant concludes that this entailed 
"significant work" .26 1 

434. Claimant also argues that there cannot be any cnt1c1sm of Claimant's conduct 
throughout the course of the arbitration, while, in contrast, Respondent has shown a 
total disrespect for Claimant, the Tribunal, the ICC and the arbitral process by 
deliberately ignoring the arbitration despite being continually notified of each 
procedural milestone throughout the entire arbitration.262 

435. Finally, Claimant recalls that Respondent made a bad faith demand for payment of 
the performance bond and that this caused Claimant to incur costs in the amount of 
USD 14,506 in defending it before the Dubai Courts.263 Claimant clarifies that to the 
extent the amount of USO 14,506 is granted to Claimant as damages "that sum will 
need to be deducted from the total amount awarded to the Claimant as part of its 
relief for costs".264 

2. Respondent's position 

436. Respondent did not file any submi ssion on costs nor any comments on Claimant's 
submission on costs (respectively scheduled on 8 and 12 December 2022 in 
accordance with the Procedural Timetable N°4). 

B. The Tribunal's decision 

437. The Arbitral Tribunal considers the costs incurred by Claimant in connection with 
this arbitration reasonable and therefore recoverable. Indeed, these costs (including 
lawyers' fees) are within the range of amounts usually incurred in high profile 
construction arbitration with an amount in dispute of around USO 12 million 
involving complex factual , legal and damages ' assessment issues. The Tribunal 
agrees with Claimant that Respondent' s lack of participation to the proceedings 
complicated thi s matter. Jn particular, in order for Respondent to have a fair trial 
despite its lack of participation to the proceedings, the Tribunal had to ask 21 written 
questions to the Parties on 11 April 2022 involving complex issues of Iraqi and 
French laws, which Claimant had to deal with. Claimant, thus, added a French 
counsel to its team of lawyers to tackle particularly the French law issues. The legal 
issues raised involved various areas of law including compliance/non-compliance 
with a pre-arbitral step, mediation, conflict of laws, arbitration law, contract law, 
entitlement to loss of profit and first demand guarantees. Moreover, following the 
CE Decision dated 22 September 2022 annulling article 750-1 of the FCCP, the 
Tribunal had to ask further questions in relation thereto given that Claimant was 

259 Claimant's submission on costs, para. 14. 
26° Claimant' s submission on costs, para . I 4. 
26 1 Claimant's submission on costs, para. I 4. vE. COMMERCE INT 262 Clai mant ' s submission on costs, paras. 16 and 19. ~~',;. i:,.,.,v., 
263 Claimant ' s submission on costs, para. 21 and Exhibit 7 attached to Claimant's su ssion on costs. v~ 
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relying on article 750-1 in its previous submission tackling the issue of non-
compliance with a pre-arbitral step. 

438. Pursuant to Articles 38(4) and (5) of the ICC Rules, the Arbitral Tribunal has a wide 
discretion in determining which party should bear all , or part, of the costs of the 
arbitration. In exercising its discretionary power, the Arbitral Tribunal resorts to the 
general principle usually applied in international arbitration proceedings according 
to which the costs should follow the event. This approach is standard for arbitral 
tribunals.265 

439. The Arbitral Tribunal will therefore take into consideration its ruling on the claims 
to apportion the ICC costs of arbitration, and the legal and other costs incurred by 
Claimant, it being noted that for arbitral tribunals to determine which party has 
succeeded in the arbitration, that party needs not prevail in all aspects. Rather, it must 
succeed as to its "core or primary claim or outcome".266 

440. Concerning the ICC costs of arbitration (i. e. the arbitrators' fees and expenses and 
the ICC administrative expenses) at its session of 17 February 2023, the [CC Court 
fixed the arbitration costs at USO 230,000 pursuant to Article 38 of the ICC Rules, 
which represents the amount of the advance on costs already paid by Claimant.267 

441. Based on the general principle of the costs should follow the event, the Tribunal 
decides that having granted Claimant's claims (and thus Claimant being the 
successful party in this arbitration), Respondent is to bear 100 % of the ICC costs of 
arbitration. The ICC Court having fixed the ICC costs of arbitration at the amount of 
USO 230,000 and Claimant having advanced such amount, Respondent shall 
reimburse Claimant the amount of USO 230,000 in addition to the VAT amounting 
to USO 7,304 paid by Claimant to cover Respondent' s VAT on the ICC 
administrative expenses. 

442. As to the legal and other costs incurred by Claimant, the Tribunal also applies the 
general principle of the costs should follow the event. The Tribunal therefore decides 
that Respondent shall reimburse Claimant the latter's legal and other costs in the 
amount of USD 947,763.56.268 

265 ICC Commiss ion Report, Decisions on Costs in International Arbitration , p.4 . 
266 ICC Comm ission Report, Decisions on Costs in International Arbitration, p. 11 . 
267 On 24 June 2021 and pursuant to Article 37( I) of the ICC Rules, the ICC Secretary General fixed the prov isional 
advance on costs at USO 60,000 to be supported by Claimant. Claimant paid the requested provisional advance 
on costs of US D 60,000. At its sess ion of 5 August 202 1 and pursuant to Article 37(2) of the JCC Rules, the ICC 
Court decided to fix the advance on costs at US D 230,000. Claimant paid its remaining share of the advance on 
costs amounting to USO 55,000 (USO I I 5,000 - USO 60,000). In addition , Cla imant paid Respondent' s share of 
the advance on costs amounting to USO I 15 ,000 and Respondent' s VAT on the ICC administrative expenses in 
the amount of US O 7,304. Consequently, Claimant paid a total amount of USO 230,000 and a VAT amou nt of 
USO 7,304. 
268 i. e. USO 962,269.56 (i. e. 139, 133.25 + 305,072 .03 + 11 ,600 + 500,308.62 + 6,155.66) which represents the 
addition of the legal costs and Lloyd Michaux' fees at para. 428 above - USO 14,506 which were g ranted as 
damages associated with dealing with the attachment application in the Dubai Courts = USO 947, 763.56 . .In its 
submission on costs (at para. 22) Clai mant clarifies that to the extent the amount of USO I 4,506 is ranted to 
Claimant as damages "that sum will need to be deducted from the total amount awarded to ' 1fj"qf;: 
of its relief/or costs". Given that the Tribunal granted the USO 14,506 as damages (see S , VIII.B.4 .d above): v,,ft/ 
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443. During the Hearing, Claimant clarified that it requests interest on the ICC costs of 
arbitration and its legal and other costs at the rate of 5% per annum under article 171 
of the Iraqi Civil Code calculated from the date of the Final Award until full payment 
of such amounts by Respondent. 269 

444. Article 171 of the Iraqi Civil Code270 deals with the delay in payment of contractual 
obligations, it being noted that the said article is part of the section of the Iraqi Civil 
Code related to contractual liability. Claimant has not shown that Article 171 would 
apply to delay in payment (if any) of the JCC costs of arbitration and legal and other 
costs awarded by an arbitral tribunal. Nor did Claimant put on the record any other 
provision of lraqi Law that would give the Tribunal the power to award interest on 
costs. As a consequence, the Tribunal decides to reject Claimant' s request to be 
awarded interest on the ICC costs of arbitration as well as on the legal and other costs. 

* * * 

X. ORDER 

445 . For the reasons set out above, the Arbitral Tribunal: 

I. Declares that it has jurisdiction to determine Cardno ME Limited ' s claims; 

2. Decides that Cardno ME Limited's claims are admissible; 

3. 

4. 

5. 

6. 

7. 

Decides that the Central Bank of Iraq breached its obligations under the 
Consultancy Agreement; 

Orders the Central Bank of Iraq to pay Cardno ME Limited the amount of USO 
5,847,530 for the outstanding invoices 33 to 39; 

Orders the Central Bank of Iraq to pay Cardno ME Limited the amount of USO 
4,342,924.15 as compensation (under Article 169 of the Iraqi Civil Code) with 
respect to Cardno ME Limited's deprivation of the remaining value of the 
Consultancy Agreement; 

Decides that simple interest shall run on the amounts mentioned in paragraphs 
( 4) and ( 5) above from 2 June 2021 , at the rate of 5% per annum, up to and unti I 
payment in full of said amounts by the Central Bank of Iraq; 

Decides that the Central Bank oflraq ' s demand under the bank guarantee issued 
by the Trade Bank of Iraq was wrongful; 

269 Hearing Transcript, p. IO I lines 11-25 and p. I 02, lines 1-14. 
270 Article 171 of the Iraqi Civil Code provides that: " Where the object of the obligation is a sum of money which 
was known at the time the obligation arose and the debtor delayed the payment thereof he shall be obligated to 
pay to the creditor by way of damages for the delay a legal interest at the rate of f our per cent in r~ d to civil 
matters and jive per cent in respect of commercial matters; this interest will commenc 'lfi;. Ofl!-l-r!JJft'eciiJ7ff • a 
j udicial claim in respect thereof if the agreement or the commercial usage has not ~ ti a different rate Jo ,1, 
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8. 

9. 

10. 

11. 

12. 

13. 

Orders the Central Bank of Iraq to take the necessary steps to release the bank 
guarantee issued by the Trade Bank oflraq in its favor; 

Orders the Central Bank of Iraq to pay to Cardno ME Limited the legal costs 
associated with dealing with the attachment application in the Dubai Courts in 
the amount ofUSD 14,506; 

Decides that simple interest shall run on the amount mentioned in paragraph (9) 
above from 6 January 2022, at the rate of 5% per annum, up to and until payment 
in full of said amount by the Central Bank of Iraq; 

Decides that the Central Bank of Iraq will bear I 00% of the ICC costs of 
arbitration as fixed by the ICC Court at USD 230,000. Cardno ME Limited 
having advanced 100% of the ICC arbitration costs, i.e. USD 230,000, the 
Tribunal orders the Central Bank of Iraq to reimburse Cardno ME Limited the 
amount of USD 230,000 in addition to the amount of USD 7,304 paid by Cardno 
ME Limited to cover the Central Bank of Iraq's VAT on the ICC administrative 
expenses; 

Decides that the Central Bank of Iraq shall bear 100% of the legal and other costs 
incurred by Cardno ME Limited in this arbitration and therefore orders the 
Central Bank of Iraq to reimburse Cardno ME Limited the amount of USD 
947,763 .56; 

Dismisses Cardno ME Limited's request for interest on the amounts mentioned 
in paragraphs ( 11) and (12) above; 

14. Dismisses all other claims or requests. 

Place of Arbitration: Paris, France 

On 26 February 2023. 
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