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The Claimant Has Not Established The Tribunal’s Jurisdiction

G Does the Claimant hold a “legacy investment” under CUSMA Annex 14-C?

v

0 Has the Claimant submitted valid waivers consistent with NAFTA Article 11217

h 4

° Is the Claim timely pursuant to NAFTA Articles 1116(2) and 1117(2)?

A 4

If YES to ALL

Proceed to Next Three Jurisdictional Issues DISMISS ENTIRE CLAIM




The Claimant Has Not Established The Tribunal’s Jurisdiction
Has the Claimant made a prima facie damages claim -m DISMISS ART.
under NAFTA Article 11167? 1116 CLAIM

Has Prairie acted consistently with its waiver in WMH?

DISMISS ART.
1117 CLAIM

Did the Claimant own or control Prairie when
it submitted its claim to arbitration?

DISMISS ENTIRE CLAIM




Overview of Canada’s Opening Statement

Factual Background

The Claimant Does Not Have a “Legacy Investment” Under CUSMA Annex 14-C

The Claimant Has Not Submitted Valid Waivers Under NAFTA Article 1121

The Claimant’s Claim Is Not Timely Under NAFTA Articles 1116(2) and 1117(2)

The Claimant Has Not Made a Prima Facie Damages Claim Under NAFTA Article 1116(1)

Prairie’'s WMH Waiver Bars the Claimant From Bringing its NAFTA Article 1117(1) Claim

The Claimant Did Not Own or Control Prairie When It Submitted its Claim to Arbitration
Under NAFTA Article 1117(1)

00000080




Overview of Canada’s Opening Statement

u Factual Background




Chapter 1: The Claimant Purchases and Sells Interests in Canada

2014

WCC Purchases
Interests in
Prairie

See Canada’s Memorial on Jurisdiction, 11 45-47



Chapter 1: The Claimant Indirectly Held Its Interests in Prairie

Westmoreland Coal Company Westmoreland Canada, LLC
[Delaware] ("WCC") (99.9% LP) [Delaware] (0.1% GP)

Westmoreland Canadian Investments
[Quebec]

WCC Holdings B.V.
[Netherlands] (“DutchCo")

Westmoreland Canada Holdings Inc.
[Alberta] ("“WCHI")

Prairie Mines & Royalty ULC
[Alberta] (“Prairie”)

Canada’s Memorial on Jurisdiction, 1 46; R-060, WMH - Coleman Report, 1 77 (RER.031); R-059, Westmoreland Coal Company, Current Report (Form 8-K) 6



Chapter 1: The Claimant Purchases and Sells Interests in Canada

2014

WCC Purchases
Interests in
Prairie

OCT 2018
W(CC Files for Bankruptcy in U.S.

2017 2018

See Canada’s Memorial on Jurisdiction, 1 48



Chapter 1: The Claimant Planned to Sell Substantially All of its

Assets and Wind Down

the WLB Debtors’ assets.” The Court also authorized the First Lien Lenders (through their as yet

unformed acquisition vehicle) to serve as the stalking horse bidder.’

The W Plan, Disclosure Statement, and Stalking Horse Purchase
Agreement

L WCC Motion to Approve the Disclosure Statement

62, On November 2, 2018, the WLB Deblors filed a motion with the Court secking approval of
their Disclosure Statement.” In the motion, the WLB Debtors explained that “[tJhe WLB Debtors”
‘goal during the chapter 11 cases is to drive a value-maximizing Sale Transaction that will provide
enhanced stakeholder recoveries.”™ They further confirmed that:

“The Plan and Disclosure Statement contemplate (a) the sale and transfer of substantially all
of the WLB Debiors” assets and equity interests, (b) efficient distributions to their creditors.

The Plan and Disclosure Statement contemplate (a) the

sale and transfer of substantially all of the WLB Debtors’
assets and equity interests, (b) efficient distributions to

R-084, United States Bankruptcy Court, Order (1) Authorizing Westmareland Coal Company and Certain
Debror Afilte o Ever o and Peorm Unde th Sulkin lorse Prchase Agroemen () dpprog
Bidking Procedures with Re

Lsgpment rocedutes. (11, Schedulng B Doud E

Deadines wih Respact 0 1he Dicloare Staesen e low Confirmotion. and (V) Approving e Form nd
Manner of Notice Thereof. [Court Docket, Doc. 519, 15 November 2018 (°C

Procedures”) ¢ 3¢

R-084, Order Approving Bidding Procedures % C-D, 5.6
R-08S, Westmoreland Coal Company. et al, Joint Chapter 11 Plan of Wstworeland Coal Company and

Geinof ks Debir ARilates [Comt Docket. Do 204,25 Ocober 2018 [Exoep: R-086, Westmoreand
Co Disclosure Statement for Jowt Chapter 11 Plan of Westmareland Coal y

‘ol Company pter
Cortan of I Debir Afiotes [Conut Docket, Doc 298] 25 Ocober 2018 (Excen]

RA0S7, Westmoreland Coal Company. et al.. Motion of Westmoreland Coal Company and Certain of fis
Subsidiaries for Eniry of am Order (1) Approving the Adeguacy of the Disclosure Statement, (1) Approving the
Soticion and Nocict roceleres itk Regct 0 Conirmaion of the oot Chcpter 1 Pl of Wetmorond
Coal Company and Certain of Its Debror Affiates, (1H]) Approving the Forms of Ballots and N

Conection Thevewtth.and (1) Scheduiing Certan Dotes wih Respoc Therets (Court Docket, Doc. 154] 2
November 2018 [Excerpt] (“Motion to Approvs the DS”)

R-057. Motian to Approve the DS € 6.

their creditors, and (c) a subsequent wind-down of the
WLB Debtors’ businesses and affairs upon distribution
of the sale proceeds pursuant to the Plan.

R-060, WMH - Coleman Report, 1 62 8



Chapter 1: The Claimant Purchases and Sells Interests in Canada

2014

WCC Purchases
Interests in
Prairie

MAR 15, 2019
WCC Sells Interests in Prairie

OCT 2018
W(CC Files for Bankruptcy in U.S.

2017 2018

See Canada’s Memorial on Jurisdiction, 11 48-55



Chapter 1: WCC Sold Its Canadian Interests in an Arm’s-Length Sale

Case 18-35672 Document 1561 Filed in TXSB on 03/02/19 Page 28 of 165

provided by the Puschaser pursuant to the Stalking Horse Purchase Agreement (i) is fair and

R-073, WCC Plan Confirmation Order, 1 47

U.S. Bankruptcy Court, Confirmation Order

47. The Stalking Horse Purchase Agreement and other
Sale Transaction Documentation was negotiated,
proposed and entered into by the WLB Debtors and

the Purchaser without collusion, in good faith and from
arm’s-length bargaining positions.

10



Chapter 1: WCC Sold Its Canadian Interests in an Arm’s-Length Sale

PUBLIC DOCUMENT

in buying certain assets from Westmoreland i a Type G reorganization, it was o Was not
affiliated with WCC

Fourthly, Westmoreland impressed upon the Tribunal the US Bankruptey Court’s holding [ [ d [ d
i its Final Order that the NAFTA claim was not extinguished by vitue of the bankrupicy

process. asserting that this somehow proves that it s a valid owner of the NAFTA clain

However, this is not binding on the Tribunal and. in any event. ou task is not fo detenmine L

whether WCC's claim has been extinguished but whether Westmoreland meets the
NAFTA jurisdictional requirements.

Fifthly, the difficulties in Westmoreland’s argument that its standing is premised on
assignment of the claim were made clear in the answer given to the Tribunal s question as
to whether, had a bidder emerged which had exceeded the stalking horse bid and
suceessfully purchased WCC's assets. such bidder would hiave been assigned the NAFTA
clain. " Westmoreland conceded that such a purchaser would not have jurisdiction to
bring a claim as it would not have had any interest in the prior iteration of WCC. Given
this, it is clear that Westmoreland's argument relies upon it being able to show that
Westmoreland had an interest in the prior itesation of WCC. However, the ouly difference
in that scenario is that Westmoreland’s interest s created by its sharcholders, the first-tier
lien holders. Whilst Canada placed significant reliance upon the fact the identity of all of
the first-tier lien holders has not been disclosed. the Tribunal does not find this argument
10 be of relevance. The issue for consideration is whether Westmoreland has shown. on a
balance of probabilities. that any WCC eutity is a sharebolder of Westmoreland. Whilst
Westuoreland relies upon the fact that the first-tie lien holders are shareholders, this does
not assist Westmorelaud as the first-tiex lien holders are shareholders of Westmoreland not
wee e

The first-tier lien holders put into motion a process by
which they were able to purchase certain of WCC’s
assets, including the Canadian Enterprises, in an arm’s-
length transaction ...

Having carefully considered the Parties’ respective arguments, the Tribunal finds that
Westmoreland is not the legal successor of WCC but is a separate company 1o which the
NAFTA claim was purportedly transfeved after the alleged Treaty breaches. In reaching
this decision. the Tribunal emphasises that its analysis is founded on the specific process
by which Westmoreland came info being. This was tof a corporate restructuring pursuant
10 which Westmoreland emerged from WCC™s ashes. Westmoreland was not spun out of
WCC nor was there any internal reorganisation of change in form. The firt-tier hen holders
put inta motion a process by which they were able to purchase certain of WCC's assets.

uding the Canadian Enterprises. in an amy's-length transaction, with 1o successor
liability such that it cannot be said that Westnioreland is WO

T Te Day 1.p. 155617
10 The Tribusal uotes the Claimsat's confimsation at the hearing that the Secured Creditors were ot the inestors
secking compensation @ tis case: Tr. Duy 2. p.291 613,

59

This was not a corporate restructuring pursuant to
which [WMH] emerged from WCC's ashes.

RLA-001, Westmoreland Mining Holdings LLC v. Canada — Award, 1 230 11



Chapter 2: Measures the Claimant Challenges In This Claim

2020
Federal Fuel Charge Applies in AB

2016

AB Allocates
Transition
Payments

2015

AB
Announces
Climate
Leadership 2016

Plan AB Enacts
Climate
Leadership
Act

2016

See Canada’s Memorial on Jurisdiction, 11 21-35




Chapter 2: The Claim Before This Tribunal

2022 NOA

Measures Challenged 2015 Climate Leadership Plan (Phase-Out of
Coal-Fired Emissions)

2016 Allocation of Transition Payments
2016 Imposition of Consumer Fuel Levy
Federal Fuel Charge (withdrawn)

Alleged Breaches NAFTA Article 1102
NAFTA Article 1105
NAFTA Article 1110

Alleged Investments Prairie, interests in Prairie
Certain of Prairie’s assets
“NAFTA claim” as a “claim to money”

Alleged Damages (Heads) Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Alleged Damages (Quantum) Damages not yet quantified




Tribunal Question 3

Please specify the scope and impact of the Claimant’s withdrawal
of the federal fuel charge claim, in particular in respect of the
expropriation claim under NAFTA Article 1110.




Tribunal Question 4

If there is a residual expropriation claim, for instance in relation
to measures adopted in 2015 and 2016, what are the Parties’
positions in relation to that claim in terms of limitation periods
and the scope of WCC’s waivers?




Chapter 3: History of Prior Claims

See Canada’s Memorial on Jurisdiction, T 57



Tribunal Question 2

Please elaborate on the identity of the claims advanced in 2018,
2019 and 2022, respectively. In particular, are the claims
identical, as the Claimant argues, or are they separate and
distinct, as the Respondent contends, and what is the effect of
such a determination?




Canada Consents to Arbitrate Certain Claims Submitted to

Arbitration

WA/ N

CUSMA Annex 14-C, Paragraph 1

1. Each Party consents, with respect to
a legacy investment, to the submission
of a claim to arbitration in accordance

with Section B of Chapter 11
(Investment) of NAFTA 1994 and this

Annex ...

CUSMA Annex 14-C, T 1; NAFTA Article 1122(1)

NAFTA Article 1122(1)

1. Each Party consents to the
submission of a claim to arbitration in
accordance with the procedures set

out in this Agreement.

18



The Investor Perfects Consent By Submitting a Claim to
Arbitration in Accordance with the Treaty Conditions

&7\

CUSMA Annex 14-C, Paragraph 2 NAFTA Article 1122(2)

2. The consent under paragraph 1 and the 2. The consent given by paragraph 1 and the
submission of a claim to arbitration in submission by a disputing investor of a claim
accordance with Section B of Chapter 11 to arbitration shall satisfy the requirement of:

(Investment) of NAFTA 1994 and this Annex
shall satisfy the requirements of:
(a) Chapter II of the ICSID Convention
(Jurisdiction of the Centre) and the ICSID
Additional Facility Rules for written consent
of the parties to the dispute;
(b) Article II of the New York Convention for
an “agreement in writing”; and
(c) Article I of the Inter-American Convention
for an “agreement”.

CUSMA Annex 14-C, T 2; NAFTA Article 1122(2)

(a) Chapter II of the ICSID Convention
(Jurisdiction of the Centre) and the Additional
Facility Rules for written consent of the
parties;

(b) Article II of the New York Convention for
an agreement in writing; and

(c) Article I of the InterAmerican Convention
for an agreement.




A Claim Is Submitted to Arbitration through a Notice of

Arbitration

> QY &Y SR

NAFTA Article 1137(1)

1. Aclaim is submitted to arbitration under this Section when:

(c) the notice of arbitration given under the UNCITRAL Arbitration Rules is received by the
disputing Party.

CUSMA Annex 14-C, T 2; NAFTA Article 1122(2) 20



The Framework for an Agreement to Arbitrate

IN THE MATTER OF AN ARBITRATION PURSUANT TO THE RULES OF ARBITRATION
OF THE UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW

A Treat
i y An InveStment E™ WESTMORELAND COAL COMPANY.
Mechanism 7 ,

Claimant,

GOVERNMENT OF CANADA,

Respondent.

CLAIMANT’S NOTICE OF ARBITRATION

Satisfies the

Allegations treaty's Allegations SR oo
of Loss  _J jurisdictional ~ of Breach s
' req u I rements Counsel | for Claimant
R ¢

- 4

il
. « I . " ’ ;
3 Ir . v 3 .- ‘




Chapter 3: History of Prior Claims

NOV 2018
WCC Files NAFTA Chapter 11 Claim

See Canada’s Memorial on Jurisdiction, T 57



Chapter 3: WCC's 2018 NOA

Measures
Challenged

18 JF

2015 Climate Leadership Plan (Phase-Out
of Coal-Fired Emissions)
2016 Allocation of Transition Payments

U UF

2015 Climate Leadership Plan (Phase-Out of
Coal-Fired Emissions)

2016 Allocation of Transition Payments
2016 Imposition of Consumer Fuel Levy
Federal Fuel Charge (withdrawn)

Alleged Breaches

NAFTA Article 1102
NAFTA Article 1105

NAFTA Article 1102
NAFTA Article 1105
NAFTA Article 1110

Alleged
Investments

Prairie, interests in Prairie
Certain of Prairie’s assets

Prairie, interests in Prairie
Certain of Prairie’s assets
“NAFTA claim” as a “claim to money”

Alleged Damages
(Heads)

Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Alleged Damages
(Quantum)

R-079 D18 NORA

“Damages exceeding $470 million”

Damages not yet quantified



Chapter 3: History of Prior Claims

MAR 15, 2019
WCC Sells Interests in Prairie
and 2018 NAFTA Claim

NOV 2018
WCC Files NAFTA Chapter 11 Claim

See Canada’s Memorial on Jurisdiction, 1 153-55



Chapter 3: WCC Chose to Sell the 2018 NOA

appointment of the chair of the tribunal, before intermupting them for a short period of time
10 address WCC's request to amend its Notice of Arbitration. We set out below the relevant
facts pertaining to WCC's request.

B. ‘WCC Amends Its November 2018 Notice of Arbitration in May 2019

On October 9. 2018, after the filing of its 2018 Notice of Intent, but before filing its 2018 ° ’ ° ° °
Notice of Arbitration. WCC and some of its affiliates were forced to file for bankruptcy,

R i Claimant’s Response on Jurisdiction
former Chief Restructuring Officer and Board member, explains. WCC amanged to sell

substantially all of its assets through the bankruptcy process to maximize recovery for
WCC's creditors, as WCC had become a shell and lacked the infrastructure necessary to
extract value from its remaining assets, including its legal claims.* As the Wesmoreland
T tribunal confirmed. the bankruptey restmicturing was carried out for legitimate reasons,
and not 1o manufacture a NAFTA claim. In the tribunal's words, “[i]t is clear that at all
times WCC and Westmoreland and the first-tier lien holders acted m good faith,” in the
restiucturing.’®  Moreover, WCC handled its NAFTA Claim with comprehensive

deliberation involving input from ouside consultants. extemal bankipiey counsel.
external NAFTA counsel, and WCC's Board of Directors,

On October 18. 2018, WCC and its affiliates filed a motion with the U.S. bankruptey cout
in the Southem District of Texas, Houston Division (“Bankruptey Court”) seeking

WCC handled its NAFTA Claim with comprehensive
deliberation involving input from outside consultants,

authorization to, among other things. (i) conduct a marketing process for the sale of its
assets: and (i) enter into a stalking horse purchase agreement (the “Stalking Horse
Purchase Agreement”) with an acquisition etity formed by leaders (te.. Westmoreland
Mining LLC or “New Westmoreland”).” The intention was to sell substantially all of

See Second Notice of Arbitration. Okt Il 2022, 9 64; In re: Westmoreland Coal Compan

Case No. 18-35672. Docket No, Oct. 9, 2018, C-031

Witness Statement of Jeffrey S. Stein, Sept. 20, 12,78 CWS1
Westmoreland. \Imhrg}loldmxa LLC . Government of ¢ mmdn msm(m No UNCT:203,
Award. Jan. 3| estmoreland Aws ). CLA-00]

The Fio Lien Lerdrsahoo frme  second acpieion ey o effctai the Sule Tammcrion,
Westmoreland Mining Holdings LLC IH"). which wlh\llv owns New Westmore

Natice of Sixth Amendment to the Plan Suyylﬂnml §§ 1, 111, Case No. 18-35672 (DRJ) (Baniks s n
Tex. 2018). ECF No, 1621, Exh. G, R#"

external bankruptcy counsel, external NAFTA counsel,
and WCC'’s Board of Directors.

Claimant’s Response on Jurisdiction, 1 27 25



The Sold “NAFTA Claim” Referred Expressly to the 2018 NOA

Case 18-35672 Document 1621 Filed in TXSB on 03/18/19 Page 139 of 661

United States, Canada or any other country. (C) changes (including changes of Applicable Law
affer the date hereof) in general conditions in the coal mining industry. (D) acts of war, sabotage
or temorism or natural disasters, (E) the announcement of the transactions contemplated by this
Agreement or the Transaction Documents (provided that this clause (E) shall not apply

¢ that. by its tenus, speaks specifically of the consequeices arising out
of the execution or performance of this Agreement or any of the Transaction Documents or the
constmmation of any of the transactions contemplated bereby or thereby), () any reasonably
anticipated effects of any specific action taken (or omitted fo be taken) at the written request of
Bu

iyer, (G) auy failure by the Sellers or the Aggregate Purchased Business to mieet any .
projections or forecasts for any period occurming on or after the date hereof (provided that this.
clause (G) shall not prevent a determination that any event. circumstance. effect or change Y
underlying such failure fo weet projections o forecasts has resulted in a Material Adverse
Effect), (H) any reasonably anticipated effects of the filing of the Bankruptcy Case or (I) any
specific action taken by Westmoreland or any of its Subsidiaries that is expressly required t
taken pursuant to this Agreement, i each case of clanses (A), (B), (C) and (D) to the extent the
Aggregate Purchased Business is niot materially disproportionately affected thereby as compared
with other participants in the coal mining industry

Minimum Accounts Recelvable” means. with respect to a Mining Complex other than
the Non-Core Mine Complexes. the amount of Accounts Receivable set forth
on Schedule 1.01(c)

Minkm Clasing Cusk” et e srcnmt of lsing Availae Cosh o b agreey
Buyer and Westmoreland in accordance with Section 2

“Minimum Coal Inventory” means with respect to a Mining Comples other than the
Noni-Core Mine Conpleses, the amount of coal inventory set forth on Schedule 1.01(d

“NAFTA Claim” means that certain claim filed with the
ffice of the Deputy Attorney General of Canada on
ovember 19, 2018 by Westmoreland on its own behalf

ining Complexes” means, collectively, the Canadian Complexes and the US Mining
Complexes.

“MSHA™ means the Federal Mine Safety and Health Act of 1977, 30 US.C. §§ 801, et

“NAFTA Clalm® means that centain claim filed with the Office of the Deputy Attorney
General of Canada on Noveruber 19. 2018 by Westmoreland on its own behalf and on behalf of
its Canadian Subsidiary Prairie Mines & Royalty ULC against the Government of Canada
purstant 1o chapter 11 of the North American Free Trade Agreement (as such claim may be
amended).

ew Working Capital Facility” means an asset-based o cash flow revolving credit
10 be entered into by the lenders thereunder and Buyer or its Affiliate on terms
satisfictory to Buyer on of about the Closing Date.

“Non-Acquired Entities” means Westmoreland, together with its direct and indirect
Subsidiaries and Affiliates, other than the Acquired Ennities.

and on behalf of its Canadian Subsidiary Prairie Mines &
Royalty ULC against the Government of Canada
pursuant to chapter 11 of the North American Free
Trade Agreement (as such claim may be amended).

R-076, Stalking Horse Purchase Agreement, p. 11 26



Chapter 3: History of Prior Claims

MAY 13, 2019
Canada Receives the Attempted
Amendment

MAR 15, 2019
WCC Sells Interests in Prairie
and 2018 NAFTA Claim

NOV 2018
WCC Files NAFTA Chapter 11 Claim

See Canada’s Memorial on Jurisdiction, 158



The Attempted Amendment Sought Substitution

AMENDED NOTICE OF ARBITRATION AND STATEMENT OF CLAIM WESTMORELAN D M I N I NG HOLDI NGS LLC )

UNDER THE RULES OF ARBITRATION OF THE
UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW

CHAPTER ELEVEN OF THE NORTH.:\’I‘U?ERICAN FREE TRADE AGREEMENT c Iai m ant l | nvesto r,

WESTMORELAND MINING HOLDINGS LLC, v
L
Claimant/Investor,

V.

GOVERNMENT OF CANADA, GOVERNMENT OF CANADA,

Respondent/Party

Respondent/Party

May 13, 2019

Elliot J. Feldman

Michael S. Snarr

Paul M. Levine

BAKER HOSTETLER LLP
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

Tel: 202-861-1500

Fax: 202-861-1783

Alexander K. Obrecht

BAKER HOSTETLER LLP May 1 3 201 9
1801 California Street, Suite 4400 ’

Denver, CO 80202

Telephone: (303) 861-0600

Fax: (303) 861-7805

C-055, Amended Notice of Arbitration and Statement of Claim and Exhibits, 13 May 2019



The Attempted Amendment Sought Substitution

This Amended Notice of Arbitration and Statement of Claim are
submitted on behalf of Westmoreland Coal Company, Westmoreland
Mining Holdings LLC, a U.S. Ilimited liability company
(“Westmoreland”), Westmoreland Canada Holdings Inc. and Prairie
Mines & Royalty ULC (“Prairie”), ...

Westmoreland elects to proceed with this arbitration pursuant to
Article 3 of the United Nations Commission on International Trade Law
(“UNCITRAL”) Rules, as provided under Article 1120(1)(c) of NAFTA.

C-055, Amended Notice of Arbitration and Statement of Claim and Exhibits, 13 May 2019, 11 1-2



The Attempted Amendment Sought Substitution

lll. PROCEDURAL REQUIREMENTS

15. The initial disputing investor in this matter, Westmoreland Coal
Company, is incorporated in Delaware, United States of America.

out. including stranded capital, loss of revenues, and accelerated costs of reclamation,
the process of it the land after perations have ceased.

= Vet e e 20. Westmoreland Mining Holdings LLC, a Delaware company, is the

are entitied to enact regulations for the public good. However, when they do, they must

be fair to foreign investors consistent with NAFTA Articles 1102 and 1105,

Ngrasssiumuisgril i owner of the assets, interest [sic], rights and claims of the initial

of their investments, to the exclusion of the only American coalmine operator, denied

Westmoreland national treatment under Article 1102 and treated the company unfairly . . .
and inequitably, in violation of NAFTA Article 1105, The exciusion of the only American d I S p u t I n g I nve Sto r’ We St m O re I a n d CO a I CO m p a nyl
ccompany was wrong, and Westmoreland is entitled to compensation for Alberta’s
violations of these NAFTA provisions.
14, Westmoreland respectfully serves this Amended Notice of Arbitration and
Statement of Claim for breach by the Government of Canada (*Canada’), through the
actions of the provincial of Alberta, of its inder NAFTA,

Chapter Eleven.

EDURAL REQUIREMENTS
15, The initial disputing investor in this matter, Westmoreland Coal Company,

21. The disputing investor, Westmoreland Mining Holdings LLC, is
S located at the following address: ...

C-055, Amended Notice of Arbitration and Statement of Claim and Exhibits, 13 May 2019, T 15, 20, 21



Canada Viewed the Attempted Amendment as an
Impermissible Substitution

Global Affairs Canada Affaires mondiales Canada

Department of Justice Ministére de la Justice

125 Sussex Drive
Ottawa, Ontario
KIA0G2

Article 20 provides in part that “a claim may not be amended in

VIA EMAIL

Elliot J. Feldman

such a manner that the amended claim falls outside the scope of

1050 Conecticut Ave. N.W.
Suite 1100

Washington, DC 20036-5403
efeldman@ on}

—— the arbitration clause or separate arbitration agreement.” That is,

Re. Westmoreland Coal Company v. Government of Canada

Canada writes regarding the Amended Notice of Arbitration and Statement of Claim
(“Amended NOA™) submitted on behalf of Westmoreland Mining Holdings LLC,

[ J [ [
Westmoreland Canada Holdings Inc., and Praiie Mines & Royalty ULC on May 13,
2019. We are of the view that the Amended NOA is not a permissible amendment of
Westmoreland Coal Company’s Notice of Arbitration under Article 20 of the 1976
UNCITRAL Arbitration Rules.

Article 20 provides in part that “a claim may not be amended in such a manner that the

[ [J ] [ J [ J [ J [ J [
amended claim falls owside the scope of the arbitration clause or separate arbitration
T e claim to fall outside the jurisdiction of the arbitral tribunal -
fall outside the jurisdiction of the arbitral tribunal — rather, it is a new claim." As the
wibunal in Merrill & Ring observed, Article 20 “contains an overall and absolute

‘probibition against introductng amendments which go beyond the scope of the arbitration
clause.”?

° ° °
! David D. Caron and Lee M. Caplan, THE UNCITRAL ARBITRATION RULES: A COMMENTARY,
Second Edition (Oxford University Press, 2012). pp. 468 and 469,
’ (]

* Merrill & Ring Foreswy LP. v. Government of Camado, Decision on a Motion 1o Ad{ a New Party, 31
Jauury 2006, € 18, citing: David D. Coron. Mani Pellonpsd ad Lee M. Caplan. THE UNCITRAL
ARBITRATION RULES: A COMMENTARY (Oxfosd Usiversity Press. 2006). p. 465

13 as Westmoreland Mining Holdings LLC’s NOL on the condition that Westmoreland
Coal Company withdraws the claim that it submitted against Canada on November 19,
2018. Westmoreland Mining Holdings LLC would then be free to submit its own claim to
arbitration 90 days after the May 13 NOI date. The disputing parties would re-appoint
their pasty appointed arbitrators once a claim is submitted and would then continve the
process. in which they are currently engaged. of appointing a tribunal chairperson.

In accordance with NAFTA Article 1118, Canada would of course be willing to engage
in consultations with Westmoreland Mining Holdings LLC as the new claimant in

s, The substitution of a new claimant is an amendment that causes
a claim to fall outside of the tribunal’s jurisdiction.

original NOA or any new claim,

* Refisal to Accept the Claim of Ravmond Il (UK) Lid, Decision No. DECIS-REF21-FT (Decemiber 8.
1982). reprinted in | Iran-US CTR 304, 395 (1981+1952). (Emphasis added.) See also: Pivian Mai Tivakoli
et.al. v, Goverment of the Iiiamic Republic of fran, Award No $80-832-3 (April 23, 1997, reprinted in 22
Iraw-US CTR 206, 210 (1997}

* Dovid D. Caron ad Lee M. Coplan, THE UNCITRAL ARBITRATION RULES: A COMMENTARY,
‘Second Ediion (Oxford Usiversity Press, 2012). p. 470. footaote 14

R-081, Letter from Scott Little to Elliot Feldman, “Re: Westmoreland Coal Company v. Government of Canada”, 2 July 2019



Canada Viewed the Attempted Amendment as an
Impermissible Substitution

Accordingly, Westmoreland Mining Holdings LLC cannot become
the disputing investor in a claim that was submitted to
arbitration by Westmoreland Coal Company. Rather,
Westmoreland Mining Holdings LLC must submit its own claim
and meet the requirements of Canada’s offer to arbitrate, as set
out in NAFTA Chapter 11. These include the Article 1119
requirement that a disputing investor must deliver a notice of its
intention to submit a claim to arbitration (“NOI”) at least 90 days
before the claim is submitted.

R-081, Letter from Scott Little to Elliot Feldman, “Re: Westmoreland Coal Company v. Government of Canada”, 2 July 2019. p. 2



Canada Viewed the Attempted Amendment as an
Impermissible Substitution

Under the circumstances, and because the Amended NOA
appears to meet the formal requirements of an NOI, Canada is
prepared to accept the Amended NOA filed on May 13 as
Westmoreland Mining Holdings LLC’s NOI, on the condition that
Westmoreland Coal Company withdraws the claim that it
submitted against Canada on November 19, 2018. Westmoreland
Mining Holdings LLC would then be free to submit its own claim
to arbitration 90 days after the May 13 NOI date.

R-081, Letter from Scott Little to Elliot Feldman, “Re: Westmoreland Coal Company v. Government of Canada”, 2 July 2019. p. 2



Canada Reserves Its Right to Raise Jurisdictional or
Admissibility Objections

The substitution of a new claimant is an amendment that causes a claim to fall outside of
the tribunal's jurisdiction. As the tribunal in Refissal fo Accept he Clatm of Reymond I
(UK) L1d held: “1o substitute a new Claimant for the original one s

filing of a new claim and cannot be regarded simply as an amends llodmmymlg
claim™ Authorities commenting on the UNCITRAL Arbitration Rules liave similarly
concluded that: “the substitution of a new claimant (not pauty to the arbitration agreement

et For the avoidance of doubt, Canada makes the proposal outlined

Accordingly. Westmoreland Mining Holdings LLC canniot become the disputing
in a claim that was submitted to arbitration by Westmoreland Coal Company. Roher,
Westmoreland Mining Holdings LLC must submit its own claim and meet the
requirements of Canada’s offer fo arbitrate, as set out in NAFTA Chapter 1. These

L] . L] L] . . . L] L] . L] L]
include the Asticle 1119 requirement that a disputing investor must deliver a natice of its
e S L erein without prejudice to its ability to raise any jurisdictional or
submitted. These pre-conditions are not requirements that Canada can agree to waive.
Under the circumstances, and because the Amended NOA appears 1o meet the formal
requirements of an NOI. Canada is prepared to accept the Amended NOA filed on May
13 as Westmoreland Mining Holdings LLC’s NOL o the condition that Westmoreland . . Ll B . . . b4 L
Coal Company withdraws the claim that it submitted agaist Canada on November 19,
2018. Westmoreland Mining Holdings LLC would then be free to subumit its own clain: to
arbitration 90 days after the May 13 NOI date. The disputing parties would re-appoint

their party appointed arbitrators once a claim is submitted and would then continve the
process. in which they are currently engaged. of appointing a tribunal chairperson

L]
In accordance with NAFTA Article 1118, Canada would of course be willing to engage
in_consultations with Westmoreland 2 Holdings LLC as the new claimant in
follow-up to its NOL should it so desire. .
For the avoidance of doubt, Canada makes the proposal outlined herein without prejudice

10 its ability to raise any jurisdictional or admissibility objections with respect 1o the
A or any new claim.

'Mnm/la ot the Claim of Ravmond Int (UK) Ltd, Decision No. DECIS-REF21-FT (Decenber 8.
in | Irsn-US CTR 394, 395 (1981:1982). (Emphasis added ) See also; Fivian Mai Tavakoli
l-hml{krpnbh{v/hm Award No $§0-832-3 (Apil 23, 1997), veprinted in 22

*David D. Cason and Lee M. Caplan, THE UNCITRAL ARBITRATION RULES: A COMMENTARY,
Second Edition (Oxford Usiversity Press, 2012}, p. 470, footnote 14,

R-081, Letter from Scott Little to Elliot Feldman, “Re: Westmoreland Coal Company v. Government of Canada”, 2 July 2019. p. 2 34



The Requestors Accepted Canada’s Offer The Next Day

BakerHostetler

We write in response to your July 2, 2019 letter, which states that
“Canada is prepared to accept” Westmoreland Mining LLC’s May
13, 2019 Amended Notice of Arbitration and Statement of Claim
(“Amended NOA”) as a Notice of Intent.

According to Canada, the substitution of a new claimant—even in
these circumstances—is prohibited by Article 20 of the 1976
UNCITRAL Arbitration Rules and, therefore, outside a tribunal’s
jurisdiction.

R-082, Letter from Elliot Feldman to Scott Little, “Re: Westmoreland Mining LLC v. Government of Canada”, 3 July 2019, p. 1 35



The Requestors Accepted Canada’s Offer The Next Day

BakerHostetler

July 3,2019

VIA E-MAIL

Mr. Scott Little

General Counsel

Trade Law Bureau

125 Sussex Drive /
Ottawa (Ontario) K1A 062
E-mail:

Re:  Westmoreland Mining LLC v. Government of Canada

We disagree with Canada’s analysis of Article 20 and the
applicability of the cited authorities. We see those authorities as
distinguishable because, among other reasons, the new
claimants do not change the nationality of the parties nor the
issues to be resolved in the arbitration.

Nonetheless, we accept Canada’s proposal as a means to
expedite the arbitration process and avoid unnecessary conflict.

R-082, Letter from Elliot Feldman to Scott Little, “Re: Westmoreland Mining LLC v. Government of Canada”, 3 July 2019, p. 1

36



Chapter 3: History of Prior Claims

See Canada’s Memorial on Jurisdiction, 1 62

WCC Files NAFTA Chapter 11 Claim

MAY 13, 2019

Canada Receives the Attempted

Amendment
MAR 15, 2019

WCC Sells Interests in Prairie
and 2018 NAFTA Claim

NOV 2018

JUL 23, 2019
WCC Withdraws
NAFTA Chapter
11 Claim




Chapter 3: History of Prior Claims

JAN 31, 2022
WMH Tribunal Issues Award

JUL 23, 2019

WCC Withdraws NAFTA
Chapter 11 Claim
OCT 14, 2022

WCC Files CUSMA Annex 14-C

AUG 12, 2019 Claim

WMH Files NAFTA
Claim

See Canada’s Memorial on Jurisdiction, 1 1 63-74



Tribunal Question 2: The Claimant Has Not Established Identity
Between the Claims

Waivers

Withdrawn

Treaty Claimant

Investment

Interests in
Prairie

Alleged
Breach

Alleged

Measures

Emissions Phase-

Out,
Transition
Payments

Status

Withdrawn

Effective

Interests in
Prairie

Emissions Phase-

Out,
Transition
Payments

Adjudicated -
Final Award

Interests in
Prairie and

“NAFTA Claim”

Emissions Phase-

Out,
Transition
Payments,
Fuel Levies

Pending —
Jurisdictional
Phase

Identity? | No

No

R-079; WCC -2018 NOA, R-085, WMH - 2019 NOA




Overview of Canada’s Opening Statement

a The Claimant Does Not Have a “Legacy Investment” Under CUSMA Annex 14-C




The Claimant Does Not Have a “Legacy Investment” Under
CUSMA Annex 14-C

a The express requirements of CUSMA Annex 14-C

Please elaborate on the definition of a legacy investment under Article 6(a) of Annex 14-C
of the USMCA and, in particular, on the requirement that a legacy investment must be “in
existence on the date of entry into force of this Agreement”.




Canada’s Consent to Arbitrate Claims Under CUSMA Annex
14-C Is Limited

N (* 7
e

» A

n*n* »* n‘~ SR

CUSMA Annex 14-C, Paragraph 1

1. Each Party consents, with respect to a legacy investment, to the
submission of a claim to arbitration in accordance with Section B of
Chapter 11 (Investment) of NAFTA 1994 and this Annex alleging breach

of an obligation under:

(a) Section A of Chapter 11 (Investment) of NAFTA 1994;

CUSMA Annex 14-C, 1 1



Canada’s Consent to Arbitrate Claims Under CUSMA Annex
14-C Is Limited

6. For the purposes of this Annex:

(a) “legacy investment” means an investment of an investor of another Party
in the territory of the Party established or acquired between January 1, 1994,
and the date of termination of NAFTA 1994, and in existence on the date of
entry into force of this Agreement;

CUSMA Annex 14-C, 1 6(a)



Canada’s Consent to Arbitrate Claims Under CUSMA Annex

14-C Is Limited

CUSMA Annex 14-C, Paragraph 6(b)

6. For the purposes of this Annex:

” {o: I 1

investor”, and “Tribunal” have the meanings accorded in

(b) “investment”,
Chapter 11 (Investment) of NAFTA 1994

CUSMA Annex 14-C, 1 6(a) 44



Canada’s Consent to Arbitrate Claims Under CUSMA Annex
14-C Is Limited

Article 1139: Definitions
For purposes of this Chapter:
“investment means: ...”

“investor of a Party means a Party or state enterprise thereof, or a national
or an enterprise of such Party, that seeks to make, is making or has made an
investment;”

NAFTA Article 1139



Canada’s Consent to Arbitrate Claims Under CUSMA Annex
14-C Is Limited

6. For the purposes of this Annex:

(a) “legacy investment” means an investment of an investor of another Party
in the territory of the Party established or acquired between January 1, 1994,
and the date of termination of NAFTA 1994, and in existence on the date of
entry into force of this Agreement;

CUSMA Annex 14-C, 1 6(a)



Canada’s Consent to Arbitrate Claims Under CUSMA Annex
14-C Is Limited

Article 1139: Definitions
For purposes of this Chapter:

“investment of an investor of a Party means an investment owned or
controlled directly or indirectly by an investor of such Party;”

NAFTA Article 1139



The CUSMA Parties Agree that an Investor Must Hold The
Relevant Investment When CUSMA Entered Into Force

In this regard, for an investor to
validly pursue a claim under USMCA
Annex 14-C, it has to prove that it
owned or controlled the enterprise
[...] as of the date of entry into force
of the USMCA.

Annex 14-C limits the submission of
arbitration claims to those investors
with ongoing investments in the host
states after the NAFTA’s termination.

Article 1128 Submission of Mexico, 1 34; R-156, TC Energy v. United States of America — Reply on its Prelim. Objection, T 52. See also Canada’s Memorial, 17 81-90; Canada’s Reply, 11 71-72

48



Canada’s Consent to Arbitrate Claims Under CUSMA Annex
14-C Is Limited

6. For the purposes of this Annex:

(a) “legacy investment” means an investment of an investor of another Party
in the territory of the Party established or acquired between January 1, 1994,
and the date of termination of NAFTA 1994, and in existence on the date of
entry into force of this Agreement;

CUSMA Annex 14-C, 1 6(a)



The Claimant Does Not Have a “Legacy Investment” Under
CUSMA Annex 14-C

a The Claimant has failed to establish it meets the express requirements




The Claimant’s Alleged Investments Are Not Legacy Investments

2022 NOA

Measures Challenged 2015 Climate Leadership Plan (Phase-Out of
Coal-Fired Emissions)

2016 Allocation of Transition Payments
2016 Imposition of Consumer Fuel Levy
Federal Fuel Charge (withdrawn)

Alleged Breaches NAFTA Article 1102
NAFTA Article 1105
NAFTA Article 1110

Alleged Investments Prairie, interests in Prairie
Certain of Prairie’s assets
“NAFTA claim” as a “claim to money”

Alleged Damages (Heads) Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Alleged Damages (Quantum) Damages not yet quantified




The Claimant Sold Its Interests in Canada Prior to July 1, 2020

JULY 1, 2020
CUSMA Enters Into Force

MAR 15, 2019
WCC Sells Interests in Prairie

See Canada’s Memorial on Jurisdiction, T 53. Claimant’s Response on Jurisdiction, T 30



The Claimant’s Alleged Investments Are Not “Legacy Investments”

2022 NOA

Measures Challenged 2015 Climate Leadership Plan (Phase-Out of
Coal-Fired Emissions)

2016 Allocation of Transition Payments
2016 Imposition of Consumer Fuel Levy
Federal Fuel Charge (withdrawn)

Alleged Breaches NAFTA Article 1102
NAFTA Article 1105
NAFTA Article 1110

Alleged Investments

Alleged Damages (Heads) Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Alleged Damages (Quantum) Damages not yet quantified




The Claimant Does Not Have a “Legacy Investment” Under
CUSMA Annex 14-C

e The Claimant cannot establish jurisdiction based on equitable principles




Estoppel Cannot Create Jurisdiction Where It Does Not

Exist On the Law

Koch Industries et al. v. Canada

First and foremost, the jurisdiction of the Tribunal is a matter of law.
The Tribunal must be satisfied that the jurisdictional requirements of
the NAFTA are met, and if not, must decline its jurisdiction. The

Tribunal therefore concurs with the tribunal in Oded Besserglik v.
Mozambigue that “the jurisdiction of the Tribunal cannot be created by

invoking the doctrine of estoppel.”

RLA-094, Koch — Award, 1 397 (citing RLA-063, Oded Besserglik v. Mozambique), 1 422 55



The Claimant Has Not Established The Tribunal’s Jurisdiction

G Does the Claimant hold a “legacy investment” under CUSMA Annex 14-C?

DISMISS ENTIRE CLAIM




Overview of Canada’s Opening Statement

m The Claimant Has Not Submitted Valid Waivers Under NAFTA Article 1121

@ Prairie’'s WMH Waiver Bars the Claimant From Bringing its NAFTA Article 1117(1) Claim




Overview of Canada’s Opening Statement

m The Claimant Has Not Submitted Valid Waivers Under NAFTA Article 1121




Requirements of Article 1121 is a Condition Precedent to
Submission of a Claim to Arbitration

NAFTA Article 1121(3)

Article 1121: Conditions Precedent to Submission of a Claim to Arbitration
3. A consent and waiver required by this Article shall be in writing, shall be delivered

to the disputing Party and shall be included in the submission of a claim to
arbitration.

NAFTA Article 1121(3) 59



Requirements of Article 1121 is a Condition Precedent to
Submission of a Claim to Arbitration

Pope & Talbot v. Canada

18, In any ehss, therd s nothing i Article 1121 wcvfﬂummﬁum

Astisle 1131(3) that & waiver required by Aricla 1131 shall o included in the sbmission
‘arhitratin dies nol nevessarily sntail thal such a royuirement in i neceseary
de. Rafhar it

[Tlhe requirement in Article 1121(3) that a waiver
required by Article 1121 shall be included in the
submission of a claim to arbitration does not
necessarily entail that such a requirement is a
necessary prerequisite before a claim can competently
be made. Rather, it is a requirement that before the
Tribunal entertain the claim the waiver shall have been

effected.

RLA-086, Pope & Talbot - Award in Relation to Canada’s Preliminary Motion, 1 18



Requirements of Article 1121 is a Condition Precedent to
Submission of a Claim to Arbitration

Gramerey Funds Masagement LLC
Gomerey PrsHoldngs LLC

Ihe Repblic of
CSID Coe N UNCT153
Awand

T — Gramercy Funds v. Canada

technical

P he waiver

distinet fora; GPH' his d
if the Tribunal were o deny jurisdiction or admissibility over Gramercy’s claims.
it would not consider the challenged measures on the merits and there would be no
possibility of conflcting outcomes or of double redsess™:

Requiring that GPH irrevoeably waives its abilty to bring any kind of claim, even
if this Tribunal were to deny jurisdiction or admissibility, would have the
fundamentally unfai effect of depiving GPH of any remedy With respect 10 the
challenged measures”™

“The findings of the tibunal in Renco 1 are ot prsuasiye, are not binding on the

e Where an effective waiver is filed subsequent to the

any case valid, since GPH's Reservation of Rights had been eliminated™”. They add
that Peru now concedes that GPH valdly subamited ts Notice of Arbitration, including
& comrect waiver, at the latest by S August 2016

Summing up, for Climants the relevant date when GPH cmnplml with the waiver

o —— Notice of Arbitration but before constitution of the

Gramercy Funds Management LLC
Gomerey e Holdngs LLC
ic of Peru

tribunal, the claim will be considered submitted to

considered submitted to arbitration on the date on which the effective waiver was filed
(and not on the date of the notice of Arbitration)™*

‘The waiver must meet both formal and material requirements and the arbitral tribunal

e arbitration on the date on which the effective waiver

% whiaton, cxciodog interim ojanctive ek, the plm:s: “with respect to”

has 10 litigate in multiple fora and to minimize the risk of double revovery and
conflicting outcomes;

Emmmm was filed, assuming all other requirements have been

rindicion pve e doput.
The US. stresses that a claimant must submit an effective waiver together with its

notice of asbitration. The date of the submission of an effective waiver is the date on
which the elaim has been submitted to arbitration for purposes of At 10,1817,

satisfied, and not the date of the Notice of Arbitration

@ the claimant consents in writing to arbitration in accordance with the
procedures set out in this Agreement; and

(®  the notice of arbitration is accompanicd,

(i) for claims submitied to arbitration under Asticle 10.16.1(2), by the
claimant’s writien waiver, and

(i) for claims submitied to arbitration under Article 10.16.1(b), by the
claimant’s and the enterprise’s writicn waivers

of any right 10 initiate or continue before any administrative tribunal or
" cedi

referred to in Article 10.16.

“USS, pars. 11
 Treaty, Ar 10,18 220 3

Gramercy Funds — Award, 1 495




WCC Has Failed to Meet the Requirements of Article 1121(3)

T4 ThE MATTER OF AN ARBITRATION PURSUANT T0 I RULES OF ARBITRATION
OF THE LINITED NATIONS COMMISSION 05 INTIRNATIONAL TRADE Law

WESTMORELANT Col. COMPARY,
Claimant,
e
GOVERNMENT OF CANADA,

Respandert.

CLAIMANT S NOTICE OF ARBITRATION

SERVICE OF A TRUE COPY HEREQOF
SIGNIFICATION DE COPIE CONFORME
Admitted the ;

Me A, Frangols Daigle,
Deputy Minlster of Justice
and Dt;uty Attorney General of Canada
ous-ministre de |a Justice
at sous-procureur général du Canada

Claimant’'s Notice of Arbitration; C-040, Prairie Mines Waiver, 12 November 2018; C-041, WCC Waiver, 12 November 2018

. WESTMORELAND COAL COMPANY

Michsel G. Hutchinson
Interim CEQ
‘Westmoneland Coal Company
95405, Maroon Cir, Swite 300
Englewood, CO 80112

Investment Trade Policy
125 Sussex Drive
Ottawa, Ontario K1A 0G2

Dear Mr. MacKay:

Pursuant to Articles 1121(1)(a) and 1121(2)(a) of the North American Free Trade
Agreement ("NAFTA”), Westmoreland Coal Company consents to arbitration in
accordance with the procedures set out in NAFTA.

Pursuant to Articles 1121(1)(b) and 1121(2)b) of NAFTA, Westmoreland Coal
Company waives its right o initiate o continue before any administrative tribunal or
court under the law of any Party, or other dispute settlement procedures, i
with respect to the measures of the Government of Canada (and its Pro

that are alleged to be a breach refirred to in Anticles 1116 and

proceedings for injunctive, declaratory or other extraordinary

payment of damages, before an administrative tribunal or co

Sincerely.,

s s,

Michael G. Hutehinson
Interim CEQ
Westmoreland Cosl Company

“November 12, 2018”

. PRAIRIE MINES & ROYALTY ULC

Jaseph Micheletii
Presiden

Prairie Mines. uLe
110, 10123 - 99 Streer
Edmonton, AB TS) 3H1

November 12,2018

Mr. Vemon MacKay

Director

Investment Trade Policy

125 Sussex Drive

Ouawa, Ontario K1A 0G2

Dear Mr. MacKay:

Pursuani io Articles 1121(2Ka) of ihe North American Free Trade Agreement ("NAFTA),
Prairie Mines & Royalty ULC consents 1o arbitration in accordance with the procedures
set out in NAFTA.

Pursuant to Articles 1121(1%b) and 1121{2)(b) of NAFTA, Prairie Mines & Royalty ULC
waives its right 1o initiate or continue before eny administrative tribunal or court under the
law of any Party, or other dispule settlement procedures, any proceedings with respect to
the measures of the Government of Canada (and its Province, Alberta) that are w©
be a breach referred 10 in Articles 1116 and 1117, except for proceedings for injunctive,

declaratory of other extraordinary relief, nol involving the payment of damages, before an
administrative tribunal or court under the law of Canada.

CosaghE. Pkt
Joseph Micheletti

President
Prairie Mines & Royalty ULC

“November 12, 2018”

62



WCC Has Failed to Meet the Requirements of Article 1121(3)

The submission of, and compliance with, an effective waiver under Article
1121 is among the pre-requisites to establish a NAFTA Party’s consent to
arbitrate

Waivers filed in separate arbitration proceedings cannot constitute valid
waivers for the purposes of the current claim

Canada disagrees that the waivers filed in Westmoreland Coal Company and
Prairie Mines & Royalty’s first claim in 2018 (the “First Claim”) are still
applicable and in effect

Absent confirmation that the individuals who signed Exhibits C-040 and C-041
(Michael G. Hutchinson and Joseph Micheletti, respectively) had the capacity
to sign waivers on behalf of WCC and Prairie on the date of the NOA

R-091, E-mail from Canada to Claimant, 21 February 2023



Claimant has Failed to Meet the Requirements of NAFTA Article

1121(3)

precluded by intemational law. Canada’s response, that it is “precisely Canada's
‘blow hot and cold™”, betrays its lack of good faith in advancing this

Claimant’s Rejoinder on Jurisdiction

Thus, to the extent it is relevant that one of the individuals signing the waiver letter

left the company prior to submission to arbitration is inconsequential for purposes of
Article 1121.

letter on 23,
aive Praieie’s legal rights on Oct. WCC ild s Notice of Arbization.
the wasver hettr on bebalf of W C emerged from ]

Joe Micheletti, who signed the waiver letter on behalf of Prairie retired from Prairie on
May 15, 2023, and so still had the authority to waive Prairie’s legal rights on Oct. 14,
2022 when WCC filed its Notice of Arbitration. Viichae! Hutchinson signed the waiver
letter on behalf of WCC when WCC emerged from bankruptcy.

Claimant’s Rejoinder on Jurisdiction, 1 186, fn. 290 64



WCC Has Failed to Meet the Requirements of Article 1121(3)

Bacilio Amorrortu v. Peru

A tribunal’s power to grant leave to amend or modify a notice of
arbitration and/or statement of claim is part of the general
power of a tribunal over arbitral proceedings. It is a matter of
case management and sound administration of justice. In

contrast, granting leave to cure a defective waiver, over the
objection of the Respondent, would be tantamount to the
Tribunal creating consent to arbitration where no such consent
existed when the Tribunal was constituted.

RLA-038, Amorrortu — Partial Award on Jurisdiction, 1 237 65



Tribunal Question 4

If there is a residual expropriation claim, for instance in relation
to measures adopted in 2015 and 2016, what are the Parties’

positions in relation to that claim in terms of limitation periods
and the scope of WCC’s waivers?




Tribunal Question 5

How does the Respondent respond to the Claimant’s request in
note 234 of its Rejoinder that, if the Tribunal were to dismiss the
claims, the Tribunal should issue an order confirming that WCC has
not effectively waived its right to pursue relief in other venues?




WCC Has Failed to Meet the Requirements of Article 1121(3)

0 Has the Claimant submitted valid waivers consistent with NAFTA Article 11217

DISMISS ENTIRE CLAIM




Overview of Canada’s Opening Statement

m The Claimant’s Claim Is Not Timely Under NAFTA Articles 1116(2) and 1117(2)




The Temporal Limitation on Consent

v/ ‘A4
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Article 1116: Claim by an Investor of a Party on Its Own Behalf

1. An investor of a Party may submit to arbitration under this Section a claim that
another Party has breached an obligation under:

(a) Section A [...], and that the investor has incurred loss or damage by reason of,
or arising out of, that breach.

2. An investor may not make a claim if more than three years have elapsed from
the date on which the investor first acquired, or should have first acquired,
knowledge of the alleged breach and knowledge that the investor has incurred

loss or damage.

NAFTA Article 1116



The Temporal Limitation on Consent
o/ A

Article 1117: Claim by an Investor of a Party on Behalf of an Enterprise

1. An investor of a Party, on behalf of an enterprise of another Party that is a
juridical person that the investor owns or controls directly or indirectly, may

submit to arbitration under this Section a claim that another Party has breached
an obligation under:

(a) Section A [...], and that the enterprise has incurred loss or damage by reason
of, or arising out of, that breach.

2. An investor may not make a claim on behalf of an enterprise described in
paragraph 1 if more than three years have elapsed from the date on which the
enterprise first acquired, or should have first acquired, knowledge of the alleged
breach and knowledge that the investor has incurred loss or damage.

NAFTA Article 1117



Dates for Article 1116(2) and 1117(2) Analysis

Critical Date

Year 2 Year 3 Year 4 Year 5 Year 6

Submission of Claim to
Arbitration
(Art. 1137(1))

Year 7 Year 8




Dates for Article 1116(2) and 1117(2) Analysis

OCT 14, 2019
Critical Date

NOV 24, 2016
Claimant’s first knowledge of alleged
breach and loss

WCC first became aware
of Canada’s breaches of
the NAFTA and that those
breaches caused it harm
on November 24, 2016

Claimant’s Response to Memorial on Jurisdiction, T 151 (emphasis in original)

OCT 14, 2022
WCC NOA




The Claimant’s False Premise

Mex v. United Mexican States is another isolated case that does not follow the accepted
jurisprudence that an investor need only control the investment at the time of the challenged
measures, a position confirmed by dozens of arbitral tribunals."** Even if the Tribunal
adopts such an outlier position, the B-Mex tribunal made clear that the investor could still
bring a claim in its own right pursuant to Asticle 1116./% In the words of the tribunal,
Article 1116 “does not require subsistence of the investment at the time a claim is
submitted""” Canada offers no meaningful response 10 the B-Mex tribunal’s finding on
this point.'*

In sum, there is no requirement that WCC own or control the underlying investments at the
start of the arbitration to pursue a claim under Asticles 1116 or 1117. However, in the
event there is such a requirement, it would only bar WCC from bringing a claim on behalf
of Prairie. That does not affect the scope of the claim before the Tribunal, however, since
Prairie’s claim is identical to WCC's claim—a point that Canada does not dispute.
B. WOC's NAFTA Claim Is Timely
WCC's claims are timely under Asticles 1116(2) and 1117(2) since, first, less than three
years have passed for limitations purposes since that period tolled during the pendency of
the arbitration that WCC originally commenced and then was pursued by WMH in
Westmoreland 1. and. second, Canada should be barred from asserting its limitations.
defense on grounds of estoppel and abuse of right since it precipitated the circumstances
that it now invokes to support its limitations defense. WCC addresses each point in tum.
1. WCC Submitted Its Claims Within Three Years of Learning of the
NAFTA Breach
Less than three cumulative years have clapsed between the time that WCC became aware
of its NAFTA claims and this arbitration was commenced, excluding the period after WCC

originally notified its claims and while the Westmoreland 1 asbitration was pending.

into the debate . a wide range of practitioners and commentators have expressed misgivings sbout the Loewen
award ")

Claimant’s Rejoinder on Jurisdiction, 1 118

Claimant’s Rejoinder on Jurisdiction

WCC’s claims are timely under Articles 1116(2) and
1117(2) since ... less than three years have passed for
limitations purposes since that period tolled during the

pendency of the arbitration that WCC originally
commenced and then was pursued by WMH in
Westmoreland |.

74



The Claimant’s False Premise

Claimant’s Rejoinder on Jurisdiction, 1 50

Claimant’s Rejoinder on Jurisdiction

In sum, it is clear that WMH and WCC have submitted the same
claims since they involve the same facts, the same challenged
measures, and the same requested relief, which is precisely why
the Westmoreland | tribunal declined jurisdiction on the basis

that WMH was seeking to bring a claim that only WCC could
pursue. The parties’ conduct confirms that the claims are the
same, since the parties agreed to “substitute” WCC for WMH, in
order to “proceed” with “the arbitration.”

75



NAFTA: Claims Arising out of the Same Events

N4

}}’J y

Article 1117

3. Where an investor makes a claim under this Article and the investor
or a non-controlling investor in the enterprise makes a claim under
Article 1116 arising out of the same events that gave rise to the claim

under this Article, and two or more of the claims are submitted to
arbitration under Article 1120, the claims should be heard together by
a Tribunal established under Article 1126, unless the Tribunal finds that
the interests of a disputing party would be prejudiced thereby.

NAFTA Article 1117

76



Tribunal Question 2

Please elaborate on the identity of the claims advanced in 2018,
2019 and 2022, respectively. In particular, are the claims identical, as

the Claimant argues, or are they separate and distinct, as the
Respondent contends, and what is the effect of such a

determination?




Dates for Article 1116(2) and 1117(2) Analysis

OCT 14, 2019
Critical Date

's first knowledge of alleged
0 and loss

Claimant’s Response to Memorial on Jurisdiction, T 151 (emphasis in original)

2020

OCT 14, 2022
WCC NOA




NAFTA: Limitation Period is Not Flexible

VOL 4 2017.2018) “The Status of the Linsitations Period Doctrine In Publi International Law

“{oln carcful consideration of the authorities on the subject, much of whose discussion is oaly remotely
applicable to the question as it is presented o us, we ase of the opinion that by their decided weight -we
might said by very necessity- prescription has a place in the international system and it is 10 be regarded
in these adjudications.
Quite remarkably, the Claims Commission further qualifies its conclusion by noting that the
principles recognized in the writings “are general” and therefore, at least presumably at frst glance, not
jcable “to individual claims of to debts by one statc on account of transactions with citizens of another
state " Although aware of this basic conceptual challenge, the Commissioner reconciles it for purposes of

e e [T]he Limitations Period Doctrine in Public International Law

‘The Willioms award served as a conceptual foundation for the Gentini analysis and holding.
Foundationally, the two import domestic and natural law into the infemational law analysis of the LPD. In
cither case, did the Commissiones or the Unnpire seck to look to intermational law itself for a response 0 its
fundamental query? Does intemational aw recognize the LPD in circumstances where the treaty at issuc
contains 1o such qualification? Instead, the analyses focused on national law and commentaries premised
‘mostly on a natural law conceptualization of the doctrine. Other Claims Tribunal cases during this period
(1885-1905) applied the identical methodology.

€. The Paradox and Legacy of the Claims Tribunal Cases

Gentini s Williams can be construed as standing for the proposition that intemational law, without
specifying a particular fiekd of intermational law. recognizes and encourages the application of the LPD even
where the treaty at issue does not preseribe ions period. The cantribution to the workings of the
LPD in international law arising from these cases influenced the lack of uniformity currently configuring
the status of a LPD in public intemational law generally and with respect to the intemational law of
investment proteetion in particular. Closer reflection is necessary

Gentini and Williams can be construed as standing for
the proposition that international law, without
specifying a particular field of international law

“Tie Claims Tribunal cases extracted from the writing of jurists that the LPD i virtually sacrosanct
because it makes possible security and certainy through finality. The agument was expanded to say that
this security and eertainty also would avoid territorial disputes among nations, as well as contribute 10 the

of commercial transactions. With respect to this latier point it was angued that only chaos would
ensue were all contracts subject to challenge notwithstanding the passage of time, let alone capable of
being rescinded. Thes, the principle of securiy was enshrined and accorded dispositive weight in any
caleubus considering the doetrine’s application.

“The Claims Tribunal cases, however, paradoxically undermined and disavowed the very principles
of security and certainty that it sought to foster pursuant to the LPD. By relying on natural law, without
‘more, the Claims Tribunal awards contributed to a fragmented interational law “jurisprudence™ on the
very basic question of whether the LPD at all applics o customary international lanw of to conventional
international Liw in instances in which a traty is sikent on the issu.

7o w290 [emphasis added),
Ibid

* Seceg ibdat 28182,
" Gentimi, spra note 2 at 559-61.

recognizes and encourages the application of the
[limitation period doctrine] even where the treaty at
issue does not prescribe a limitations period.

RLA-077, Martinez-Fraga & Reetz, p. 112 79
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Corona Mareriais, LLC v. Dominican Repubite
UICSID Case No. ARBUAFV143)
Award on the Respondent's Expedited Preliminary Objections.
public intemational law. As it will be seen later in this Award. whatever the importance
devored to DR municipal law by the Parties. and in particulas by the Claimant, both in its
written pleadings and during the Hearing as well as in its Post-Hearing Brief, the DR's
Law plays nothing but a marginal or subsidiary role, including when the Tribunal
addresses the issue of an alleged denial of justice committed by the Respondent against the

= Corona Materials, LLC v. Dominican Republic

C. The Basis for Consent to Arbitration
188. The DR-CAFTA's “Juvestor-State Dispute Settlement” section (Section B) contains the
consent of each DR-CAFTA Party to this form of arbitration. Article 10.17. “Consent of
Each Party 10 Arbitration”, provides in relevant part:
“1. Each Party consents to the submission of a claim 10 arbitration wnder this
Section i accordance with this Agreement [...]. " (Emphasis added.]
Consent is thus expressly conditioned on the claimant’s submission of the claim m
accordance with the terms of the Agreement. In this respect. the invocation of the investor-
State arbitration clanse is governed by a lex specialis,

The precise contours of the State Party’s consent are addressed in the next article, Article

Consent is thus expressly conditioned on the claimant’s
submission of the claim in accordance with the terms of

10.18, “Conditions and Linitations on Consent of Each Party”. which among other things
coutains a limitation period stating thar

“1. No claim may be submitted to arbitration under this Section if more than
three years have elapsed from the date on which the claimants first acquired,
or should have first acquired, knowledge of the breach alleged wnder Article
10.1 6.1 and knowledge that the claimant (for claims brought under Article
10.16.1(a)) or the enterprise (for claims brought under Article 10.16.1(b) has
incurred loss or damage. "

. Atticle 10,18 sets out two other conditions and limitations. specifically the requirements

(1) that no claim may be submitted to arbitration unless the claimant consents in writing to

the Agreement. In this respect, the invocation of the
investor-State arbitration clause is governed by a lex
specialis.

arbitration in accordance with the procedures set out in the Agreement; and that (ii) the
notice of arbitration must be accompanied by a written waiver from the claimant and/or its

enterprise, as the case may be. The claimant must waive “the right to initiate or continue

ss

RLA-026, Corona Materials - Award on the Respondent’s Expedited Preliminary Objections in Accordance with Article 10.20.5 of the CAFTA-DR, T 188 80
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Submission of Mexico

To be clear, it is Mexico’s position, as agreed by
the Parties, that there is no possibility for the
three-year limitation period to be suspended.

That scenario is nowhere to be found in NAFTA,

since it was never the intention of NAFTA
Parties.

1128 Submission of Mexico, 1 30; R-098, Resolute — U.S. 1128 Submission, 1 6

U.S. Submission in Resolute

The limitations period set out in Articles 1116(2)
and 1117(2) [..] is a “clear and rigid”
requirement that is not subject to any
“prolongation,” or  “other

“suspension,”
qualification.”

81
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RLA-027, Mobil — Decision on Jurisdiction, 1 146

Mobil Investments Canada Inc. v. Canada

The Tribunal considers that the requirement, in Articles 1116(2)
and 1117(2), [...] plays an important role within the scheme of
Chapter Eleven. By preventing claims being brought against a
NAFTA Party after more than three years, it guarantees for all

three States a degree of certainty and finality. Their submissions
in several earlier NAFTA arbitrations make clear the importance
which they attach to that guarantee while the awards themselves
highlight that the limitation period is “clear and rigid”.

82
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6 In view of conflicting arguncats by the Partis (swpra. pacas. $0-62), the Asbiral
Tribunal sresses. that, like uwry otber begal systems, NAFTA Aickes 1117(2) and 11164

sueduce a clear aned righl linstation defeuse which, a5 such, is not subject 10 any suspension
(see supra. pasn. $8). prologation of ober qualificstion. Thws the NAFTA legal system linits
the availability of acbitration within the clear-cut period of three years, and does 5o in full
Knowledge of the fact that & Stte, 1., oue of the thice Member Countries, wil be the
Respondent, isterested in presenting  lanitaion defense. The quality of oue Party as 2 State as

Srroooo Marvin Roy Feldman Karpa v. United Mexican States

iutestupt the suming of the period of limitaticn. But auy other state bebavice short of such
formal and sutbarized recognition woukd only wader exceptional cicumustances be able to cither
bring about isterruption of the nusaing of limiation o estop the Respondent Stae fiom
presenting a regular limitation defense. Such exceptiona circumstances inclode a kng. wiform
comsistent and effective bebavior of the competent State crgans Whach would recognize the
existeace, aud possibly also the amonut, ofthe clsins. No such ciscumstances were prescoted 1o
he Tribanal in dhis case. Tt is e that some assurances on CEMSA's eptitlemeas 10 TEPS tax
rebates were given to Claimant and CEMSA at various tines by various midde-and high-
wauking SHCP offcials. sad with varyis couteat. But such assurances ever amousted to eithes
a0 auhorized and formal acknowledgment of the claim by the Respondent or 1o a waiform,
coasistent nd effective behavior of Respandeat. Therefore, the Tribnmal does not deern that the
Respondent is estopped from invoking the three-yess limitation period wder NAFTA Article
mie

NAFTA Articles 1117(2) and 1116(2) introduce a clear and rigid
limitation defense which, as such, is not subject to any
suspension, prolongation or other qualification.

64 Analogous, although not ideorical. consideratious prevail with regacd fo the next
issie, 10 wit whelber the Respoodeat is. on accoust of the same assurances and promises,
estopped from deaying the very bosis of the dumages claim isself (see supra, pagss. 53 in

59). Here again the criterion is & long. wiiform. consistent and effective behavior of the
competeat State organs (see supra, para. 63). The Trdmal recognizes again dhat soene
assurances on CEMSA's entitlement to TEPS tax rebates were given to Claimant and CEMSA af
vasious times, peobably over 3 longer peiod. by vasioas midle- aud bighraming SHCP

20

Reslute Foest rodias .+ Cusda
Dot o Do e A ity

goct ofthe o is relized 2

The Chrimns cousiders that e dinction deaws by e Uried S1es beeween e 2 o my
e fcrared sod W the fisaocial pact of the s ny be expeiencad i et 1 e Dt
ofe eeseat case. That s becanme Reselute did ot Knore 0 ad 0 persuasive reaica o kv
ht i o it incused o expericaced ey peic fo Deceaber 30, 2012

S The Tribunal's Asaiysts

— Resolute Forest Products Inc. v. Canada

The relevaa lpsage of Aricles 1116(2) s0d 1117(2) s iderico: " mcee han threeyees ave
upead from fle e cu which the invwsicr Gt sogrred. or sboukd lave fiest acpsied.
Kamowbdge of the albged el and Rl that the veston e isered M of dosnge
The wigaesing even is e knowbedse, <t o coustracrive. tha s aleged teeach bas oscumed
a0 tha o or dange v boen icered s esult. The Tribrsd sgrees wih the Resproden
i T e NAFTA Pt s Aric 1125 subenisicon, Tt i e ot i it
e Dlexible. There s o eonvion for e Trtauul 1 exte the beuitsen e, 40 e i
o guestion bere of sy waives o he purt o the Respeonde. On the other e, the specified
‘condeioas st e flfiled: the aleged beeach et actslly v occeerod.the reaibing dommpe
ey o et cred. e the el s K, o1 i & it

Should B K, of these et

S here is no provision for the Tribunal to extend the limitation

eriod [...].

duically growsmee chius. geovided he
st 5. Etv] Corporaion 1 Cands, Ava <
3 coapbunm of

i ere 5 ATrs o el . e o gz
Cxcested The -en e b couued s ¢ e o€ el (i) eesch kg o

b

RLA-023, Feldman - Award, 1 63; RLA-021, Resolute — Decision on Jurisdiction, 1 153; Canada’s Memorial on Jurisdiction, fn. 173 83
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Methanex Corp. v. United States

As a result of deeming Methanex’s claim to be submitted as of
[the date of proper waivers], that portion of Methanex’s original
Statement of Claim that identified the Bill as a measure that

violated NAFTA Chapter Eleven should be dismissed by this
Tribunal since the Bill was passed more than three years before
the submission of Methanex’s claim to arbitration.

R-148, Methanex — Rejoinder on Jurisdiction, p. 52 84
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Waste Management v. Mexico

The Respondent noted that any new claim would have to take
into account what had happened in the domestic proceedings:
“The Claimant would have to present a new claim taking into
consideration what happened since [the first claim].” It said

further that “if this [sc. the first] Tribunal decides, as we believe it
should, that in the particular circumstances of this case it lacks
competence and the Claimant decides to present again a claim,
we would have to evaluate it on its own merits”.

RLA-036, Waste Management v Mexico — Decision of the Tribunal on Mexico’s Preliminary Objection concerning the Previous Proceedings, 1T 21 85



Limitation Period is Not Flexible

Bacilio Amorrortu v, Peru

The present, PCA Case No. 2023-22, is the second arbitration
between the same Parties.

In turn, according to the Respondent, the Claimant’s claim was
only “submitted to arbitration” in accordance with Article 10.16.4
of the USPTPA on 21 August 2023, the date on which both the
Claimant’s Notice of Arbitration and his Statement of Claim were
received by the Respondent — that is, more than three years after
the Claimant first acquired knowledge of the alleged Treaty
breaches in 20109.

RLA-097, Bacilio Amorrortu v Peru — Procedural Order No. 2: Decision on Bifurcation, 1 16, 22
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Canada’s consent 4o arbitration, " which incormectly suggests that its preservation of
exvidence was somehow imelevant.

‘Second, the intermationsl tolling principle should apply even though WMH and WCC are
sepieate Jegal entitis,
respandent —specifically, the NAFTA Clains that WCC originally aserted and parporied
o transtier WMH in the bankrupicy proceedings ™ Since the arbitrations isvolved the
pursuit of the same claims, Canada was continually on notice of WOC's chaims and had

every opportaity to ying the

SR Claimant’s Rejoinder on Jurisdiction

Contrary 1o Canada’s suggestion, sational courts and laws asound the world do soll the

statute of | cond action

as long as that plaintiff s adequately related to the original plintff. For example, in
Affitased Bank of Middleton v. .m. Ins. Co., 77 Mich. App. 376, 258 N.W.2d 232, 234
(Mich. 1 App. 1977). 2 Michigan court pemitied = action 10 recover under a labor and

othes jurisdictions allowing “afier failure of the original action commenced within the
timitatioas period. a renewed action by a different plaintiff when be represents the same
et as the oeigisal plsntit ™1 In Federal Kemper ns. Co. v Isaacson. 377 NW.24
379 (Mich. CL App. 1985). the count confirmed chat “{w Jhece & price action bas ended

S [T]he fact that WMH and WCC are different corporate

civil cndes cited by Camada. Specifically;

Reply.
Ser g 99.40-50,

i entities therefore has no bearing on the applicability of
tolling to this case.

Forsl Kempwr . Co. v aseson, 377N W 24379, 182 (Mich €1 Agp. 1985), €-109.

s1

her -

3 and provides that

the tolling principle applics to “ndivisible” interess.

y s foundin

all of the civil codes addressed by the Renco I trbucal-— beoefit WCC a5 a creditar with
the same interest as WMH in pursuing the NAFTA Claims against Cansd.

Insum, WCC

I, Canada b provided o basis for the Tribunal o disregard a century of case law, as

S e This principle [...] benefit [sic] WCC as a creditor with

Canad’ " of WCCalso
isimproper, both because Cansda induced the withdrawal and because WCC's claims were
ot N

» igned 1o WA

ST the same interest as WMH in pursuing the NAFTA
Claims against Canada.

‘principle applies to plainsiffs who represent the same interess a the original plaintfl and
seck t0 avsert the same claims. I short, the insemaatiooal tolling principle, which is
incorporated ino the NAFTA. is applicable o WCC"s claims i this abitration.

= Civi Code of Germany. Aricle 213 (cmphasis oided), R-180

i e by the tequest Soe seburation. The effects o this e e guversed by the provsos e he

it ey “ternpesim por slicital de asbsie. | cur de I prescopeién se ermanpe pee s wlicind e
ety

ol e commto sen plicable

Civl Code of Aspestion. Adticle can e

e i e o e e tseied e, Cxeep i s of solibey o 40 weveral) o indvible
uch -

. b o
I prescrpein o ¢ evtiende 2 Eivor m o conia de o meresdon, €xceplo que se ik de oRbgaCIRES
scldaris o mdntsibes”

Reph € 1420 299

Claimant’s Rejoinder on Jurisdiction, 11 138, 140
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2883. Prescription may not be renounced in advance, but prescription acquired or the
benefit of the time elapsed in the case of prescription that has begun to run may be

' 2893. Any demand by a creditor to share in a distribution with other creditors also

M.C.L. s. 600.5856; M.S.A. s. 27.5856. The statutes of limitations are tolled when (1) the complaint is
filed and a copy of the summons and complaint are served on the defendant, or when (2) jurisdiction over
the defendant is otherwise acquired, or when (3) the complaint is filed and a copy of the summons and
complaint in good faith, are placed in the hands of an offer for immediate service, but in this case the

statute shall not be tolled longer than 90 days thereafter.

1975. La interrupcion de la prescripcion contra el deudor principal por reclamacion judicial
de la deuda, surte efecto también contra su fiador; pero no perjudicara a éste la que se
produzca por reclamaciones extrajudiciales del acreedor o reconocimientos privados del

deudor.

C-110, Civil Code of Quebec; C-112, Civil Code of Argentina; C-111, Civil Code of Spain; C-109, Federal Kemper Ins. Co. v. Isaacson, 377 N.W.2d 379 (Mich. Ct. App.1985)
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In sum, the suspension principle, which has becn adopted by civilized mations and
international tribunals alike, forms a general principle of intemational law.

The plain text of the NAFTA opens the door to applying that intemational law principle by
‘merely requiring that a claim be submitted to arbitration within a three-year period, which
WCC did. Moreover, NAFTA Article 1131 expressly incorporates the intemational tolling
principle by expressly referencing international law.

Canada refuctantly scocpts that there may be un international tolling principle, but argoes
that it does not apply because WMH and WCC are separate legal entities and WCC
withdrew its claim.?® The intemational tolling principle extends o these circumstances.
While a true withdrawal could lead a respondent State to believe that it no longer needed L 4 Ld L4 o [ o

WCC withdrew its claims as part of an agreement with Canada to enable WMH to

eapeditiousty pursue the claims originally asmerted by WOC. There was no indication

whatsoever that WCC intended for its claims not 10 be fully prosecuted, and nothing that
‘would have led Canada reasonably 1o believe that the clai ‘were permanently withdrawn
such that it would no longer need to preserve evidence or prepare its defense of those
claims. While WMH pursved those claims to award, they were rejected based on a curable
procedural defict, just like in Renco 1.

Canada replies that “a claimant that withdraws a notice of arbitration cannot credibly
contend that the respondent was therefore on notice fo preserve potentially relevant
evidence into the future."*'® However, because Canada’s demand was the only reason that
WCC withdrew from the arbitration, Canada cannot rely on the withdrawal basis to
defeat jurisdiction.” Moreover, Canada does not deny that it had every incentive to
preserve potentially relevant evidence in light of the Wesmmoreland I arbitration—and has

While a true withdrawal could lead a respondent State

not identified any evidence that it failed to preserve. On the contrary, Canada argues that

“Canada’s ability (or not) o preserve evidence cannot override the temporal limitation on

to believe that it no longer needed to preserve its
evidence, there was no such withdrawal here.

» See. eg. Reply. 1 156.
# Reply, § 147.
B See supra 9% 17-39.

Claimant’s Rejoinder on Jurisdiction, 1 136 89
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failure to suspend the prescription period once WCC initiated the arbitration (that WMH
continued) would undermine the central purpose of the NAFTA to create an effective
dispute resolution framework.

interpretation of Articles 1116(2) and 1117(2), in accordance with the
VCLT, the object and purpose of the NAFTA, general principles of interational law, and
the subsequent submissions of the non-disputing parties, all support a finding that WCC’s.
submission of its notice of arbitration in 2018 suspended the threc-year statute of
limitations, which continued to be suspended until the arbitral tribunal rendered its award
on January 31,2022, As such, WCC's claims in this arbitration were timely filed, as they
were asserted within three combined years after WCC learned of Canada’s NAFTA [ 4 (3 (4 [
Claimant’s Response on Jurisdiction

2. Canada Should Be Estopped From Asserting Its Limitations Defense

Evenif the NAFTA limitations period was not suspended during the pendency of the earlier
arbitral proceedings, Canada nonetheless should be estopped from asserting the limitations
defense since onsistent with the positions that Canada took both in procuring the
withdrawal of WCC's NAFTA Claim and its defense in the Westmoreland I arbitration.

As explained above,™ the related principles of estoppel and preclusion are among the

“general principles of law recognized by civilized nations™™ Those same principles
preclude Canada from arguing that WCC's claims are time-barred for at least two reasons.
First, Canada’s limitations defense hinges upon WCC’s withdrawal of its 2018 NAFTA
Claim in connection with WMH's substitution—a withdrawal that Canada insisted upon

Even if the NAFTA limitations period was not suspended
during the pendency of the earlier arbitral proceedings,

and presented as a solution to enable the parties to “continue the process, in which they are
currently engaged, of appointing a tribunal chairperson,”™* without any disclosure that
Canada intended to utilize WCC’s withdrawal to seck dismissal of the NAFTA Claim on
jurisdictional grounds. And second, Canada should be precluded from asserting its

See supra Section IIL
1.C. MacGibbon, Estoppel in International Law, 7 Il & Comp. L. Q. 468 (1958),
Opinion of Richard M. Mosk with respect to Interlocutory Award, Oif Field
The Government of the Islamic Republic of Iran, National Iranian Oil Company, Oil
229382, 312324 (internal citations omitted),

Canada nonetheless should be estopped from asserting
the limitations defense [...].

73

Claimant’s Response on Jurisdiction, 1 190; see also, Canada’s Memorial on Jurisdiction, 17 105-122; Canada’s Reply Memorial, 11 159-165 90
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The Object and Purpose of the Treaty Supports Adopting the

Tolling Principle
The VCLT also calls for review of the object and purpose of the relevant instrument. Here,
the tolling principle is consistent with the general object and purpose of the NAFTA,
including NAFTA Articles 1116 and 1117, in several respects
First, the NAFTA provides that its purpose is the creation of “effective procedures for the
resolution of disputes.”™  The refusal to recognize the tolling principle in these
circumstances would undermine the promise of effective procedures for dispute resolution,
since it would deprive investors of any opportunity to meaningfully challenge State
measures when their claims are dismissed based on curable procedural technicalities. [ ] 4 [ ] o [ ] [ ) ()
S Claimant’s Rejoinder on Jurisdiction
arbitration since the NAFTA requires the mvestor to waive its claims i domestic courts
and other dispute resofution mechanisms. Failure to toll the limitations period when the
claim is asserted would all but deprive an investor of the opportusity to seek relief when
the claims are dismissed because of a procedural (and correctable) technicality. Under
similar facts, the Renco JI tibunal held that failure 1o afford the claimant a day in conrt
affer correcting a procedural defect would be inconsistent with the purpose of the treaty ***
Tolling is just as wamanted here as it was in Renco I, since WCC has not had its NAFTA
Claum heard on the merits before am tnbunal. national or infernational. and. in fact, WCC
continues to hold valid legal claims against Alberta, which it has not asserted as a result of

its waiver ™ If tolling is not applied, WCC would be put in a position where it waived its
tight to pursue domestic relief—only 1o lose any ability to request such relief fiom an
intemational tribunal. In the words of the Waste Managenent 17 ribunal. that is a result

Tolling is just as warranted here as it was in Renco /I,
since WCC has not had its NAFTA Claim heard on the

AFTA, Att. 102(e).
Renco 11, % 246, CLA-002 (emphasis added). (“While, contrary 1o NAFTA, the Treaty does not explicitly
‘meation as one of ifs objections the creation of effective dispue resolution proceduses, there can be 0o doubt
dhat the Coatracting Parties, acting i good fuih, nmst have intended for the Treaty's dispuse resolution
mechanisin to be effectve. Applying the above seasouing of the Tribusal in Waste Management it would seesu

ystem if the Claiman in the present case. afier having evennially
subusified 3 vl waiver (without any relevant tse v ig passed for prescription purposes after the couchision
of Renco I}, s still denied i its equest to have its Treaty clain heard on the metits. In the words of the Tribunal

that case, such a siniation shoald be avoided if possible ")
If the Tribumal decides to dismiss the present claims despite the camiest atiempt o pursne them. WCC then
sequests an order froathis Tribunal coafinming that WCC bas pot effectively waived it right 10 gursue selef in
Bt

merits before any tribunal, national or international [...].

Claimant’s Rejoinder on Jurisdiction, 1 146 91
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b'w
¥
AN

Article 1115: Purpose

x;-’"/“

Without prejudice to the rights and obligations of the Parties under
Chapter Twenty (Institutional Arrangements and Dispute Settlement
Procedures), this Section establishes a mechanism for the settlement of

investment disputes that assures both equal treatment among
investors of the Parties in accordance with the principle of
international reciprocity and due process before an impartial tribunal.

NAFTA Article 1115 92



Tribunal Question 4

If there is a residual expropriation claim, for instance in relation to
measures adopted in 2015 and 2016, what are the Parties’ positions
in relation to that claim in terms of limitation periods and the scope
of WCC’s waivers?




The Claimant Has Not Established The Tribunal’s Jurisdiction

° Is the Claim timely pursuant to NAFTA Articles 1116(2) and 1117(2)?

v

If YES to ALL

Proceed to Next Three Jurisdictional Issues DISMISS ENTIRE CLAIM




Overview of Canada’s Opening Statement

0 The Claimant Has Not Made a Prima Facie Damages Claim Under NAFTA Article 1116(1)




Alleged Damages Claimed by WCC

2022 NOA

Measures Challenged 2015 Climate Leadership Plan (Phase-Out of
Coal-Fired Emissions)

2016 Allocation of Transition Payments
2016 Imposition of Consumer Fuel Levy
Federal Fuel Charge (withdrawn)

Alleged Breaches NAFTA Article 1102
NAFTA Article 1105
NAFTA Article 1110

Alleged Investments Prairie, interests in Prairie
Certain of Prairie’s assets
“NAFTA claim” as a “claim to money”

Alleged Damages (Heads) Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Alleged Damages (Quantum) Damages not yet quantified




Article 1116 Permits a Claim by an Investor for Loss or Damage
Incurred by the Investor

LS8 -
NAFTA Article 1116(1)

Article 1116: Claim by an Investor of a Party on Its Own Behalf

1. An investor of a Party may submit to arbitration under this Section a claim that another Party has
breached an obligation under:

(a) Section A or Article 1503(2) (State Enterprises), or

(b) Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly has acted in a manner
inconsistent with the Party's obligations under Section A,

and that the investor has incurred loss or damage by reason of, or arising out of, that breach.




Permissible Claims for Damage by a Shareholder Investor under
Article 1116

Damages caused by the loss of voting rights

Damages caused by the loss of the right to receive dividends

Damages caused by the loss of an ability to transfer share ownership

Damages caused by the loss of a right to acquire further shares

Canada’s Memorial on Jurisdiction, 1 132. RLA-040, Bilcon - Award on Damages, 1 330 98




Article 1117 Permits a Claim by an Investor for Loss or Damage
Incurred by the Enterprise

LR <
NAFTA Article 1117(1)

Article 1117: Claim by an Investor of a Party on Behalf of an Enterprise

1. An investor of a Party, on behalf of an enterprise of another Party that is a juridical person that the
investor owns or controls directly or indirectly, may submit to arbitration under this Section a claim
that the other Party has breached an obligation under:

(a) Section A or Article 1503(2) (State Enterprises), or

(b) Article 1502(3)(a) (Monopolies and State Enterprises) where the monopoly has acted in a
manner inconsistent with the Party's obligations under Section A, and that the enterprise has
incurred loss or damage by reason of, or arising out of, that breach.




Permissible Claims for Damage by an Investor on Behalf of an
Enterprise under Article 1117

Damages caused by a loss in the value of an enterprise’s assets

Damages caused by a reduction in the value of a corporation’s shares

Damages caused by lost profits

Canada’s Memorial on Jurisdiction, T 132. RLA-040, Bilcon - Award on Damages, 1 330 100



Damages for an Article 1117 Claim are Paid to the Enterprise
not the Investor

/A
NAFTA Article 1135(2)

2. Subject to paragraph 1, where a claim is made under Article 1117(1):

(a) an award of restitution of property shall provide that restitution be made to the
enterprise;

(b) an award of monetary damages and any applicable interest shall provide that
the sum be paid to the enterprise; and

(c) the award shall provide that it is made without prejudice to any right that any
person may have in the relief under applicable domestic law.




The NAFTA Parties Agree that Articles 1116 and 1117 Address
Discrete and Non-Overlapping Types of Injury

NAFTA Articles 1116 and 1117 serve to address While Article 1116 is the avenue that permits
discrete and non-overlapping types of injury. an investor to pursue a claim for loss or
Where the investor seeks to recover loss or damages incurred by the investor directly,
damage that it incurred directly, it may bring a Article 1117 allows an investor to pursue a
claim under NAFTA Article 1116. Where the claim for loss [sic] or damages incurred
investor seeks to recover loss or damage to an indirectly, through an enterprise. This
enterprise that the investor owns or controls, the distinction is clear.

investor’s injury is only indirect. Such a derivative

claim must be brought, if at all, under NAFTA

Article 1117.

Article 1128 Submission of United States, T 6; Article 1128 Submission of Mexico, T 24. See also Canada’s Memorial on Jurisdiction, T 132; Canada’s Reply on Jurisdiction, 1218 102



Alleged Damages Claimed by WCC

VIl. DAMAGES

Westmoreland’s mine-mouth operations depended on the adjacent
power plants. Alberta’s decision to phase out coal by 2030, and its
subsequent decision to implement a carbon charge (later
supplemented by the federal government’s minimum carbon charges),

led Canadian coal-fired generation utilities to accelerate the closure of
coal-fired generation units and/or convert them to natural gas sooner
than 2030—Ilong before the timeline envisioned under the 2012
Federal Regulation in force when Westmoreland made its investment.
Canada’s actions at the provincial and federal levels eliminated the
market for thermal coal, and essentially left Westmoreland with
worthless interests in the Genesee, Sheerness, and Paintearth mines,
while saddling Westmoreland with significant reclamation costs.

Claimant’'s Notice of Arbitration, 14 October 2022, 1 94



Alleged Damages Claimed by WCC

2022 NOA

Measures Challenged 2015 Climate Leadership Plan (Phase-Out of
Coal-Fired Emissions)

2016 Allocation of Transition Payments
2016 Imposition of Consumer Fuel Levy
Federal Fuel Charge (withdrawn)

Alleged Breaches NAFTA Article 1102
NAFTA Article 1105
NAFTA Article 1110

Alleged Investments Prairie, interests in Prairie
Certain of Prairie’s assets
“NAFTA claim” as a “claim to money”

Alleged Damages (Heads) Lost revenues from Prairie’s coal sales
Prairie’s accelerated reclamation costs

Alleged Damages (Quantum) Damages not yet quantified




Alleged Damages Claimed by WCC

at the time a claim is submitted "™ Thus, while the position adopted in B-Mer is incomect
and should be rejected. even if it were adopted, WCC still should be permitted to proceed
with its claim ou its own behalf ™
Tn sum, there is 1o requirement that WCC own or control the underlying investments at the
start of this arbitration to pursue a claim under Article 1116 or 1117. However, to the
extent there is such a requirement. it would only bar WCC from bringing a claim on behalf I [ ] 4 [ ] [ ] [ J
of the enterpnise Prainie. That does not affect the scope of the claim before the Trnbunal,
B e Claimant’s Response on Jurisdiction
veen 2014 and 2019.” Thus. the Tribunal should confirm its jurisdiction.
B. 'WCC Has Pled a Prima Facie Damages Claim
Respondent argues that Claimant fails to establish jurisdiction rofione materiae because
Article 1116(1) does not grant a shareholder claimant such as WCC standing to allege a
breach of obligations owed to the enterprise or to claim reflective losses — that is, harm to
the enterprise’s rights or assets that led indirectly to economic effects for the investor.™
Respondent misconstrues the meaning of reflective loss. Claims for reflective loss arise
whete shareholders sue for the diminution of the value of their shares cansed by acts of the
liost State taken against the company in which they own shares ™ That is not at issue hese.
as WCC is challenging Canada’s conduct that resulted in the toral destruction of WCC’s
investment. This is not a case of reflective loss.

Respondent misconstrues the meaning of reflective loss. Claims
for reflective loss arise where shareholders sue for the diminution
of the value of their shares caused by acts of the host State taken

B-Mex, LLC and others v. United Mexican St SID Case No. ARB(AF)'16'3, Partial Award,
Jul. 19, 2019, 9% 1 Vex Partial Award”), RLA-046

Likewise, while Canada cites a submission of the United States in the B-Mex case in support of its
argument, that submission dealt solely with NAFTA Asticle 1117, e.g. v

own the enrerprise at the time of the

on behalf of the entire enterprise. Much like with the bolding in

affect WCC's right to bring a claim on its own bebalf. See B-Mex, LLC and orhers v. United Mexican
States. ICSID Case No. ARB(AF)16/3. Second Submission of the United States of America. Ang
v LRI

The oaly claim that did ot crystallize during this period related to the federal fuel chare, which. as
explained supra at ¢ 24, Claimant has dropped from this arbitration.

Canada’s Memorial on Jurisdiction. 9% 131 ef seq.
Douglas, The Intemational Law of Investurent Claims, Cambridge University Press. 2009,
9, CLA-030.

against the company in which they own shares.?!> That is not at
issue here, as WCC is challenging Canada’s conduct that resulted
in the total destruction of WCC’s investment. This is not a case of
reflective loss.

s

Claimant’s Response on Jurisdiction, T 144 105



Alleged Damages Claimed by WCC

not address the issue at hand since here there was no faifure to file waiver letters—or even
complete waiver letters—for WCC or its enterprise. WCC and Prairie have fully waived

their rights o pursue relief under all other dispute resolution mechanisms. Thus, the

concerns expressed by Canada in Waste Management are irrelevant. The same is true of

the United States’ position in KBR v. United Mexican Stares, as that waiver letter was

defective on its face.** In any event, the positions adopted by State parties in the context I [ ] 4 [ ] [ ] [ ] [ ] [ ]

of defending an arbitration cannot be considered evidence of any party agreement

S Claimant’s Rejoinder on Jurisdiction
assert a concordant imterpretation that benefits them as litigants against investors. and it

would “appen(] to be contrary to due process. specifically contrary 1o the prisciple of

independence and impartiality of justice. which includes the principle that no one can be

the judge of its own cause. "

In sum, WCC and Prairie submitted valid waivers in the present proceedings which clearly

conveyed WCC’s consent to arbitrate and agreement to waive its right to recourse in all

other fora. as tequired by Asticle 1121(1). Canada does not dispute that waiver letters met

the requirements of Article 1121(1). and its only arguments as to the deficiency of these

e First, WCC’s claims do not involve reflective loss because the

D.  WCC Has Pled a Prima Facle Damages Claim

Canada argues—vwithout any basis—that the present claim is one for reflective loss, f.¢..

S challenged measures culminated in the total destruction of
WCC'’s investment. Canada argues that WCC “fails to specify how
ST et e the challenged measures ‘destroyed’ its shareholding in Prairie”

standing provisions that address discrete, non-overlapping types of injury.™ and
P ! for Aticle 1117(1) ineffective. ™ Canada

e since it continued to hold shares in Prairie after the measures.303

of a party on ifs own behalf” while Atticle 1117 permits “claim[s] by an investor of a

to specifyy how the challenged measures “destioyed” its shareholding in Praisie” since it
contintied to hold shares in Prairic after the measures ' However, despite holding shares

party on behalf of an enterprise.” Thus, unlike most bilateral investment treaties, the

NAFTA allows a controlling investor to clamm for the enrire enterprise’s losses—even if L 4 L L L 4
A ——— owever espite olding shares In rairie following the
also bring Article 1116 claims for damage i incurs as a result of its ownership in an '

affected enterprise does not render “Asticle 1117(1) ineffective.” Rather. it ensures that a

shareholder or other investor is able to asser its claims, even if it is not qualified to bring ) o fre ] ]

measures, WCC had significant write-offs on its own books after
can create a risk of double-recovery, Article 1117 addresses that by requiring that any ’

Article 1116 and 1117 claims arising out of the same events be consolidated before the

same tribunal ®*  Thus, the NAFTA Parties clearly contemplated that mvestors could e

pursue relief on behalf of a shareholder and the enterprise for the very same measures,

et bl iy emerging from the bankru ptcy.

be permissible. The IC)'s rulings in Barcelona Traction and Diallo are imrelevant because

they concemed diplomatic protection for shareholders under customary intemational law.

As WCC explained, multiple tribunals (inchuding the 1CJ in Barcelona Traction and

Diallo) bhave held that customary intermational law on this point is only relevant if there s

Repl

NAFTA Article 117(1). €-107. " der this Articke ora

controlling invesios in the enespesse wiakes  cloin uder Astcle 1116 arisiag out of the sae eveats that gave
Astick ticke 11

the claims, ya Atticle 1126, C-107.

Claimant’s Rejoinder on Jurisdiction, 1 193



The Claimant Has Not Established the Tribunal’s Jurisdiction

Has the Claimant made a prima facie damages claim DISMISS ART.
under NAFTA Article 11167 1116 CLAIM




Overview of Canada’s Opening Statement

@ Prairie’'s WMH Waiver Bars the Claimant From Bringing its NAFTA Article 1117(1) Claim




Requirements of Article 1121 is a Condition Precedent to

Submission of a Claim to Arbitration

.Y
o //
S " G
* LY

X

NAFTA Article 1121(2)(b)

2. A disputing investor may submit a claim under Article 1117 to arbitration only if both the investor and the
enterprise:

[...]

(b) waive their right to initiate or continue before any administrative tribunal or court under the law of any
Party, or other dispute settlement procedures, any proceedings with respect to the measure of the
disputing Party that is alleged to be a breach referred to in Article 1117, except for proceedings for
injunctive, declaratory or other extraordinary relief, not involving the payment of damages, before an
administrative tribunal or court under the law of the disputing Party.

NAFTA Article 1121(2)(b) 109



Article 1121: Material Requirements

Waste Management, Inc. v. Mexico

The act of waiver involves a declaration of intent by the issuing
party, which logically entails a certain conduct in line with the
statement issued. [...] [l]t is clear that the waiver required under
NAFTA Article 1121 calls for a show of intent by the issuing
party vis-a-vis its waiver of the right to initiate or continue any
proceedings whatsoever before other courts or tribunals with
respect to the measure allegedly in breach of the NAFTA
provisions. Moreover, such an abdication of rights ought to have
been made effective as from the date of submission of the
waiver [...].

RLA-028, Waste Management | - Award, 1 24



Article 1121 Provides a Limited and Narrow Exception

/A
NAFTA Article 1121(2)

Article 1121: Conditions Precedent to Submission of a Claim to Arbitration

2. A disputing investor may submit a claim under Article 1117 to arbitration only if both the investor
and the enterprise:

(a) consent to arbitration in accordance with the procedures set out in this Agreement; and

(b) waive their right to initiate or continue before any administrative tribunal or court under the
law of any Party, or other dispute settlement procedures, any proceedings with respect to the
measure of the disputing Party that is alleged to be a breach referred to in Article 1117, except for
proceedings for injunctive, declaratory or other extraordinary relief, not involving the payment
of damages, before an administrative tribunal or court under the law of the disputing Party.

NAFTA Article 1121(2)

111



The Claimant’s Argument is Contrary to the Text of Article 1121(2)(b)

Bacilio Amorrortu v. Peru

There is simply no textual support for the Claimant’s attempt to
carve out of USPTPA Article 10.18.2(b) claims that may
eventually be dismissed by the treaty tribunal for lack of
jurisdiction or otherwise (i.e., without deciding on the merits).

Such an interpretation would in fact amount to an
impermissible rewriting of the text of the USPTPA. A similar
argument was heard and dismissed by the Renco | tribunal, with
whose views on this point this Tribunal also aligns [...].

RLA-038, Amorrortu — Partial Award on Jurisdiction, 1 226 112



The Claimant Has Not Established the Tribunal’s Jurisdiction

° Has Prairie acted consistently with its waiver in WMH?

DISMISS ART.
1117 CLAIM




Overview of Canada’s Opening Statement

The Claimant Did Not Own or Control Prairie When It Submitted its Claim to Arbitration
Under NAFTA Article 1117(1)




Article 1117(1) Requires Ownership or Control When Claim is Submitted

NAFTA Article 1117(1)

1. An investor of a Party, on behalf of an enterprise of another Party
that is a juridical person that the investor owns or controls directly or

indirectly, may submit to arbitration under this Section a claim that the
other Party has breached an obligation under:

NAFTA Article 1117(1). See, Canada’s Memorial on Jurisdiction, T 132; Claimant’s Rejoinder on Jurisdiction, T 107 115



The NAFTA Parties Use Different Temporal Tenses in Chapter 11

NAFTA Article 1139

investor of a Party means a Party or state enterprise thereof, or a

national or an enterprise of such Party, that seeks to make, is making or
has made an investment;

NAFTA Article 1139. 116



The Clear Understanding of the NAFTA Parties

&

B-Mex, LLC and others v. United Mexican States

“The Respondent would add that any “I[Aln investor of a Party other than the
intended claimant [under Article 1117] respondent Party must also own or control

would also need to prove ownership and the enterprise directly or indirectly at the
control on the date of submission to time of submission of the claim to
arbitration...”) arbitration.”

R-155, B-Mex — Mexico’s Reply on Jurisdictional Objections, 1284; R-117, B-Mex - Second Submission of the United States of America, 15 117



NAFTA Tribunals Have Confirmed This Understanding

B-Mex, LLC and others v. United Mexican States

[Article 1117(1)] uses the present tense: an investor may make a claim “on behalf of an
enterprise of another Party that is a juridical person that the investor owns or controls
directly or indirectly”. Thus, the investor must own or control the enterprise at the
time it submits a claim on the enterprise’s behalf. The drafters of the Treaty could
have said an enterprise “that the investor owned or controlled at the time of the
alleged breach”. They chose not to.

Loewen Group Inc. v. United States

...the Tribunal unanimously decides...[t]hat it lacks jurisdiction to determine Raymond
L. Loewen’s claims under NAFTA concerning decisions of the United States courts on

the ground that it was not shown that he owned or controlled directly or indirectly
TLGI when the claims were submitted to arbitration...

RLA-046, B-Mex — Partial Award, 11 148-152; RLA-045, Loewen - Award, pp. 69-70 118



The Claimant Has Not Established the Tribunal’s Jurisdiction

DISMISS ART.
1117 CLAIM
Did the Claimant own or control Prairie when
it submitted its claim to arbitration?
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