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09:30 1 Thursdayebruary 2024 09:34 1 hearing schedule that's Annex A to thd¢or Some of
2 (9.30am) 2 the rules are also found in Procedural OraerIN
3 THE PRESIDENT: We start with the attendees. Yu, 3 Over the entire hearing each party has 14i&hand
4 course, by now know the Tribunal: Mr Drymerron left, 4 that includes openings and the answers tquhstions
5 Professor Sands on my right. The secretaityeof 5 of the Tribunal on the last day.
6 Tribunal Ms Minguez Almeida there in the baakd the 6 Today we'll start with the opening statatagtwo
7 assistant of the Tribunal next to her, Dr Lleang 7 hours and a half each. We have received the
8 Now, can | turn the floor to the Claimants 8 demonstrative exhibits and, if I'm not mistakee have
9  Mr Tushingham, you want to introduce who isshen 9 already received the presentation by emaih fitee
10  behalf of the Claimants. 10 Claimant, which is to be sent before yout star
11 MR TUSHINGHAM: Thank you very much, Madam Presiti My 11 presenting.
12 name is Mark Tushingham, counsel of Twenegs 12 Tomorrow we'll start the witness exaniora. As
13 Mr Neil Newing of Signature, Mr Pietro Graei 13 you know, this hearing is public in the seths it
14 Signature, Mr Colin Grech of Signature, Mexdnder 14 will be posted, the audio video recording té posted
15 Fraser of Discovery, and Mr Ben Pharoah gh&iure. 15 on the ICSID website, so we should pleaseersake that
16 MR ANWAY: Stephen Anway from Squire Patton Boggsl with 16 the technician does stop the recording whemee go
17  your leave, Madam President, | will have egm members 17 off the record, because otherwise we havdraldk of
18  introduce themselves. 18 break conversations that are recorded, atdstimot
19 MR PEKAR: Good morning, Madam President, membgtise 19 good.
20 Tribunal, I'm Rostislav Pekar from Squiret®aBoggs. 20 And if you ever have to address a confidé
21 MR PILAWA: Good morning, I'm Douglas Pilawa from 21 matter, please raise it before you startesgam mark
22 Squire Patton Boggs. 22 the recording and the transcript confidential
23 MS PROKOPOVA: Good morning, I'm Tatiana Prokapov 23 Is there any question, comments aboutiew
24 Squire Patton Boggs. 24 proceed, or any other topic on the Claimauatrs?
25 MR ALEXANDER: Good morning, I'm David Alexandigom 25 MR TUSHINGHAM: Nothing from the Claimant's side.
Page 1 Page 3
09:33 1 Squire Patton Boggs. 09:36 1 THE PRESIDENT: Nothing. On the Respondguaits? No,
2 MR KAMENICKY: I'm Jakub Kamenicky, from Squire fan 2 none either.
3 Boggs. 3 Fine, then | can give the floor for theenimg
4 MS LUO: Christina Luo, Squire Patton Boggs. 4 argument to the Claimant.
5 MR KUPKA: Julian Kupka from the Ministry of Finee. 5 (9.37am)
6 MS LESOVA: Petra LeSova from the Ministry of Fioa as 6 Opening statement on behalf of the Clatman
7 well. 7 MR TUSHINGHAM: Thank you very much, Madam Presitle
8 MS JESKOVA: Zuzana JeSkova from the Ministry ifafRce. 8 members of the Tribunal.
9 THE PRESIDENT: Can | just -- | didn't hear youllyean 9 In 2014 Discovery and its subsidiary, A@@parked
10 you repeat? 10 on a project to explore for oil and gas irtmeastern
11 MS JORDAN: Claire Jordan, SLR Consulting. 11 Slovakia. Discovery invested in Slovakiasliance on
12 THE PRESIDENT: Thank you. 12 exploration licences that had been grantetidlovak
13 MR WHYTE: Ewan Whyte, SLR Consulting. 13 Government under the Geology Act. The liesrand the
14 DR LONGMAN: Chris Longman, also of SLR Consudtin 14 Geology Act imposed an express obligatioAOS to
15 MS SKAF: Nicole Skaf, Charles River Associates. 15 design, investigate and evaluate a geolotiskl to
16 MR ACKLAM: Richard Acklam, Charles River Assoa. 16 explore for oil and gas within the concessias.
17 DR DUARTE-SILVA: Tiago Duarte-Silva, Charles Biv 17 When Discovery invested in Slovakiaggitimately
18 Associates. 18 expected that Slovakia would not prevent A@G
19 THE PRESIDENT: Thank you. 19 completing that task. But when the rubbethia road,
20 Fine, | think that we have everyone ttathave on 20 from late 2015 onwards, and Discovery treedrll its
21 the list, and Mr Fraser is the party reprege®, so 21 exploration wells, Slovakia prevented AOGriro
22 he is admitted to the hearing before hismesty. 22 completing the task.
23 We are here to hear oral argument andttiee 23 Between late 2015 and early 2018, orghtise
24 witnesses and expert examination will folkbe rules 24 Slovak Republic made a series of decisiorishwh
25 that are set in Procedural Order No. 4, dinlyithe 25 ultimately caused the project to fail, afiddfer to
Page 2 Page 4
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09:38 1 those decisions as "the impugned measures" 09:41 1 So that was the policy backgroundreggaihich
2 These measures are all attributable tee®la, and 2 Discovery invested in Slovakia.
3 they place Slovakia in breach of its obligagito 3 (Slide 8) We now move to the legislatieekground,
4 Discovery under the BIT. 4 and I'll begin with the Geology Act on slidenmber 9.
5 Now, the impugned measures had significant 5 The purpose of the Geology Act was to aramge
6 consequences: they destroyed the commeraiaility of 6 private companies to explore for oil and gas i
7 the project; they caused Discovery's fundestdp 7 Slovakia. That purpose is clear from variprgvisions
8 funding the project; they caused Discovey'gdrtners 8 of the Act which | will take you to shorthBut the
9 to withdraw, and they completely wiped outvh&ie of 9 purpose is also clear from the Act's transjaosinto
10 Discovery's investment. Discovery thereBeeks 10 Slovak law of the European Directive that Kpoted on
11 an award of reparation to compensate itfeldsses 11 this slide.
12 which it has suffered. 12 (Slide 10) Moreover, the former Ministéithe
13 (Slide 2) So in my presentation this rivayr will 13 Environment, Mr Sélymos, who you will be hirgras
14 be addressing topics 1 through to 5; and BwiNg will 14 a witness in this arbitration, confirmed aghmin
15 be addressing topic 6, quantum. | intergpend most 15 an interview he gave in 2017. He was asked:
16 of my time on topic 2, taking the Tribunaiaihgh the 16 "Why isn't prospecting done by the Goregnt?"
17 underlying documents related to the impugnedsures. 17 And his answer was:
18 In the interests of time, | will be skipg over 18 "The government has no money for thisthigis
19 some of my slides quite quickly, and | woalkte the 19 why it rents out exploration areas to firmd a
20 Tribunal through the detail of every singtewiment 20 companies involved in such activities. flume, the
21 that's on the screen, but you have exhitgteaces in 21 government gets information about the stateeo
22 the presentation, as you will see shortlg, smthe 22 country's natural resources."”
23 Tribunal can go back to certain documeniswishes, 23 (Slide 11) Now, the Geology Act estalgisifiour
24 in due course. 24 stages for any oil and gas exploration ptpgea in
25 So we begin with the background factssaarding 25 the following slides | will briefly summarisee
Page 5 Page 7
09:39 1 with the policy background. 09:42 1 provisions relevant to each stage. Thesésions we
2 (Slide 5) At the times material to thisplite, 2 say are relevant and important for two readinss,
3 Slovakia imported over 98% of its oil and gasn 3 because they provide the background to thimetpn
4 Russia, and that is undisputed. 4 licences, and are relevant to the contents of
5 (Slide 6) In 2013, Slovakia's import degemcy, and 5 Discovery's legitimate expectations; and seécbacause
6 hence the size of its energy trade deficis wa 6 the provisions will put in context some of the
7 identified as a matter of concern by the Eeaop 7 terminology used in the parties' pleadingsiandy
8 Commission. 8 oral presentation this morning.
9 (Slide 7) Successive Slovak governments ha 9 (Slide 12) So we begin with stage 1, wiictine
10 acknowledged the risks posed by Slovakias tagal 10 grant of an exploration licence. So lookang
11 dependence on Russian imports of hydrocardwhenergy 11 Article 3(c), Article 2(1) and Article 21,¢h
12 security was therefore a key pillar of Slosakenergy 12 geological work -- and that's a key ternhat tAOG was
13 policies. To this end, the policies acknaigled 13 carrying out in Slovakia was deposit geolalic
14 a desire by Slovakia to encourage domestandigas 14 exploration, 21(2)(a).
15 exploration and extraction. 15 Under Article 24(1), the Ministry was pessible --
16 The 2014 policy, which you will see oe 8iide 16 that's the Ministry of Environment -- waspassible
17 here, said: 17 for determining the areas in which explorafir oil
18 "The future of gas extraction effortSSiovakia 18 and gas may be carried out.
19 depends on the verification of new exploratio 19 In order to carry out such work it wasessary to
20 concepts... that are financially intensivé an 20 apply to the Ministry for the determinatidn o
21 associated with significant geological arahigcal 21 an exploration area, and under Article 24{8)
22 risks. The feasibility of such projects yullepends 22 exploration area was determined:
23 on the clarity provided in geological and imin 23 "... for the period required by the diand
24 legislation and on the enforcement of expionaights 24 necessary for the performance of the geatbgic
25 on the basis of this legislation.” 25 works..."
Page 6 Page 8
5 (Pages 5 to 8)
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09:44 here.

Now, in its pleadings Slovakia says that t

1 And if that period specified was irigiént, the 09:47 1

2 Ministry could extend the period to enablewheks to 2

3 be completed. 3 licences and the Act merely gave a contractaght to
4 (Slide 13) Article 24(10) confirmed that 4 do the work, but not an obligation. We sat th

5 an exploration area could be awarded to: 5 an untenable interpretation of the Act, andi@darly
6 "... a group of clients who jointly financ. 6 Article 14. ltis entirely standard in oildagas

7 exploration works." 7 concessions, as the Tribunal will well knoar, $tates
8 And that was the position here because AIB& and 8 to impose an obligation on a licence-holdetddhe

9 Romgaz were jointly financing the works aspvtners. 9 work, and the regime in Slovakia was no d#ffer why

10 Article 24(11) provided that every holdér 10 would Slovakia wish to impose an obligation o
11 an exploration area: 11 a contractor?
12 "... shall hold the relevant exploratioterest, 12 Well, first and foremost because Slovakiated to
13 which represents its share of the rightscadotigations 13 know how much oil and gas was in the ground.
14 [and that's an important word] attributalblé¢he 14 Minister Solymos acknowledged as much ir2Bik7
15 holder of the exploration area under thisaudd in the 15 interview that we looked at earlier, and thas
16 geological works." 16 because of Slovakia's near total reliancenports.
17 And in this case the relevant exploraiiterests 17 The second reason is because an explot&gnce,
18 under the licences were 50% AOG, 25% JKX,25% 18 by its nature, confers exclusivity. If eelice-holder
19 Romgaz. So that's stage 1. 19 simply had a right but not an obligation totide work,
20 (Slide 14) Stage 2 of the Geology Acates to the 20 the licence-holder could simply sit on iteidigand
21 design of a geological task, and this is lzemkey 21 deprive other parties of the opportunitynizestigate
22 term that is used throughout the Act andhén t 22 how much oil and gas was in the ground. tBattis not
23 exploration licences themselves. It is defim 23 what Slovakia intended, and one can seattanly
24 Article 11(1) as: 24 from these provisions, but also from Arti2®4) on
25 "... a subject-matter, local and tempdedinition 25 the next slide (16) here.
Page 9 Page 11
09:45 of a range of questions that convey an@oi, 09:48 So, under Article 22(4), if the wowrkesre not

1 1

2 scientific or technical objective of the task 2 commenced within one year, the Ministry hagright to
3 And then the keywords: 3 revoke the licence. If the works were not swnced

4 "... to be designed and investigated tinou 4 within two years, the Ministry was obligedcencel the
5 geological work, and evaluated in the finglare of 5 exploration area.

6 the geological task." 6 So we say Slovakia's clear intention wasrisure

7 Article 12(1), on the right-hand side, wspd 7 that the work was investigated as quickly and

8 an obligation on the geological contractadraw up 8 efficiently as possible, so that Slovakia dduiow

9 9

a geological design in respect of such tasd,|'d about the state of its natural resources. drmburse

10 explain later how that was done by AOG. 10 along the way the licence-holder had to mante fees
11 (Slide 15) Moving now to stage 3, thiates to 11 to Slovakia.
12 the investigation of the geological task, tede are 12 (Slide 17) There are a few other provisitelevant
13 a number of key provisions here which we ogly The 13 to stage 3, which | will briefly go througbw. During
14 key one is Article 14. Article 14(1) says: 14 the investigation of the task, Article 29 matear
15 "The ... contractor shall start to inigete 15 that a contractor was entitled to enter tprgiroperty
16 the... task after the ... design has beeroapg ..." 16 to carry out geological works, and this had@stage
17 And then Article 14(2): 17 process. First of all, under Article 29¢8g
18 "The geological contractor shall investégthe ... 18 contractor was first obliged to seek agreéswith the
19 task in accordance with the approved ..gddsind 19 owner of the relevant property. But, secamdi if no
20 then these are important words] so as tesetihe 20 agreement was reached, then under Artick) 29
21 objective of such ... task as quickly andtifhtly as 21 Ministry shall decide on the applicationloé t
22 possible." 22 contractor. And that is referred to as arfgolsory
23 That obligation to investigate was theémaned by 23 access order", and that procedure is rel¢gant
24 and was consistent with reporting obligatiomsosed on 24 Discovery's allegations concerning the Kdf&a
25 the holder under Article 25, as you see erstite 25 exploration well, which I'll come to later.on

Page 10 Page 12
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09:49 1 So that's stage 3. 09:53 1 (Slide 25) Now, | will now very brigfsummarise
2 (Slide 18) Stage 4 is the evaluation efttisk. 2 the evolution of the licences. They were frmnted
3 And that stage, of course, is only reachee tne task 3 by the Ministry in 2006 to a company calleddian,
4 has been investigated, and here we see id\6(1) 4 and you will see references here to all of the
5 again another express obligation on the coiurdo 5 provisions on the slide.
6 evaluate in a final report, and that finaloepas 6 (Slide 26) In 2008, JKX and Romgaz farrimed the
7 you see from Article 16(3), must contain aukdtion 7 licences and each acquired a 25% interedt,Avitelian
8 of the reserves. 8 holding the remaining 50%.
9 (Slide 19) One final feature of the regimthis: 9 (Slide 27) In July 2010, AOG was incorpiecbas
10 an exploration licence-holder has a priaiit under 10 a Slovak entity.
11 Slovak law to apply for a mining licence witlone year 11 (Slide 28) In 2014, in March of that ydaiscovery
12 after filing the final report, and a minirigdnce 12 acquired AOG and AOG also granted a royalty,
13 allows a contractor to extract hydrocarbohi&iwhave 13 an overriding royalty, in favour of Aureliago the
14 been discovered under an exploration licesfoegpurse 14 price for the transaction, the consideratiad, two
15 in exchange for a royalty. 15 components: the price paid by Discovery tjuae AOG
16 (Slide 20) Now, Discovery's DCF modelquantum in 16 itself, but also a royalty payable to Aurelif
17 this arbitration requires the Tribunal tousss in 17 hydrocarbons were later discovered in thentie areas.
18 a but-for scenario that AOG would have beantgd 18 And so it is clear from the transaction thatstantial
19 a mining licence. We say, based on passtitat it 19 contingent obligations were undertaken (Skgg and
20 was overwhelmingly likely that AOG would haween 20 it's clear that Discovery took on a subs#hnisk and
21 granted such a licence, and that likelihgod i 21 commitment when it entered into this investie 2014.
22 re-enforced by Slovakia's incentive to redixe 22 (Slide 30) In July of 2014, the Minisaytended
23 imports of hydrocarbons as acknowledgedsieriergy 23 the exploration licences for another two geand in
24 policies. 24 these licences the licence-holders wereifiehas
25 (Slide 21) So we now move to the licences 25 AOG, JKX and Romgaz.
Page 13 Page 15
0951 1 themselves, and Discovery's acquisitioh@®. 09:54 1 (Slide 31) In September of 2014, AQ@Bame the
2 (Slide 22) As you will see on this ma lisences 2 operator under joint operating agreementsvikat
3 covered a substantial area in north-eastenakia, 3 concluded with JKX and Romgaz, and pursuatitdee
4 shown in blue, on the border with Poland acdted in 4 contractual arrangements, AOG had all of itjes of
5 the Carpathian region. 5 the parties under the licence, there was olyja JOA
6 (Slide 23) Discovery's expert geoscientist 6 for each licence, and shall have exclusivegehaf and
7 Mr Atkinson, concludes that the licences wecated in 7 conduct of all joint operations.
8 a highly prospective region, and this map shthe 8 And during the project there were frequapgrating
9 licences were adjacent to a large numbe aihoi gas 9 committee meetings, as is entirely standardughout
10 fields in neighbouring Poland and in the mort 10 the project by Discovery, JKX and Romgaz.
11 Carpathian province. 11 (Slide 32) In July of 2016, the Minisaxtended
12 This was a region which was well knowiviioLewis 12 the licences for another five years, in otherds
13 and Mr Fraser, Discovery's CEO and CFO rdispdc 13 until July of 2021, and once again the liesholders
14 From about 2007 onwards, they had both spany years 14 were AOG, JKX and Romgaz.
15 working in Poland on oil and gas explorafiojects, 15 (Slide 33) Now, before the licences wgented and
16 and it was this work which led Mr Lewis tecbver the 16 extended over this period, Slovakia, the Miwgi
17 licence areas over the border in Slovakia. 17 approached many other state entities totagter
18 (Slide 24) Between 1898 and 1998, ovexn&s had 18 whether they objected to the exploratiomiees or the
19 been drilled on the licence areas, andticisided one 19 extensions, and time and time again no stdiges
20 very deep well in Smilno, in 1982, which proed 20 objected. And that fact was expressly reztah the
21 substantial quantities of natural gas duitimg tests. 21 face of the licences, and we've given onenpl@here
22 At that time, in 1982, there was no $ilitanarket 22 from the 2016 licence, where the districicefin
23 for the amount of gas that had been discdveBet by 23 PreSov confirmed that:
24 the time Discovery invested in Slovakia ii20here 24 "[Issuance] of a Decision extending #ventof
25 most certainly was a market. 25 validity of the ... Exploration Area will naffect the
Page 14 Page 16
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09:56 1 interests associated with conservatioratfre and 09:58 1 to as the first and fourth expectations.
2 landscape and the District [Office] ... therefdid 2 So as to the first, because AOG had agaihin to
3 not raise any objections." 3 design, investigate and evaluate the taskoR&sy
4 And the terms of the other licences athémsame 4 necessarily expected that Slovakia would reignt AOG
5 effect. And I'll come back to this point lateut we 5 from completing the task. This was the qualquo of
6 say it's relevant when the Tribunal examinksther 6 AOG's obligation to the Slovak Republic: Iwib the
7 Slovakia frustrated Discovery's legitimateentptions. 7 work, but in return you will not prevent merfr
8 (Slide 34) Moreover, within the licenchsrnselves, 8 completing it. And so Discovery's first légiate
9 the Ministry expressly acknowledged that teelggical 9 expectation, we say, was based on that ahelr a
10 works were necessary and beneficial, sfotlis on 10 implicit representation, which we say Sloeakiade in
11 two passages here, highlighted: 11 the licences, when read together with thddggaAct.
12 "The proposed term of validity ... refiethe need 12 Discovery also legitimately expected thelogical
13 to carry out additional geological works glegformance 13 exploration could be carried out without attyer
14 of which is required to achieve the objectf/the 14 relevant organ of the Slovak State objectifigd what
15 geological task." 15 was the source of that expectation? Wedlinagt was
16 So that obviously ties back into the mions of 16 the terms of the licences. As we saw eatlier
17 the Act: 17 licences recorded that the Ministry had aagned
18 "It therefore follows that the geologieativities 18 numerous state entities to ascertain whétegr
19 performed by the holder of exploration anea a 19 objected, and not one single state entityabegl
20 beneficial from the aspect of gathering kremlge about 20 between 2006 and 2016 within the licenceipianvs.
21 the degree of geological exploration of #ratory... 21 And so the licences therefore implicitdpresented
22 The Ministry deems it necessary to admitib@ication 22 that no other relevant organ would object.
23 filed by the holder of exploration area wht @nsure 23 (Slide 38) So we now move on to a buehary of
24 that additional valuable knowledge abouté¢netory 24 the project, and I'll then turn on to exanihme
25 of the Slovak Republic will be gathered dagitine so 25 impugned measures.
Page 17 Page 19
0957 1 extended period." 10:00 1 (Slide 39) So after the acquisitio2@i4,
2 And the terms of the other licences atbeécsame 2 Discovery developed an exploration stratediaity
3 effect. 3 focused on shallower oil and gas targets.
4 (Slide 35) What is more, the licences also 4 (Slide 40) As part of that strategy, Disery
5 acknowledged that AOG envisaged drilling esation 5 carried out detailed interpretations of seisdaita as
6 wells to depths of up to 1,500 metres, periagm 6 well as magneto-telluric surveys, which wereamed on
7 pumping tests and then preparing a final tepbnd 7 the licence areas. And that analysis, whick place
8 Slovakia therefore knew very well what AOG veienning 8 throughout the project, from 2014 onwardspteth
9 to do because it had been told as much in the 9 Discovery to identify suitable prospects till ér
10 applications. 10 oil and gas.
11 And so against that background, we canaamsider 11 (Slide 41) Discovery then summarisediitslyses in
12 the terms of the licences themselves in etail. 12 detailed and lengthy presentations at operati
13 And of course it is necessary to interpretitences 13 committee meetings. We've given referenodbis
14 against the background of the Geology Act asdve 14 slide to some of those presentations, asclear
15 saw, in Articles 12, 14 and 16 of the Acgréhwere 15 from these documents that Discovery was se@od
16 obligations imposed on the contractor togiesi 16 committed to this project, and undertookgaificant
17 investigate and evaluate the task, and tese 17 amount of preparatory work.
18 obligations were then unsurprisingly incogted as 18 But these three presentations of coursaat the
19 conditions of the licences; see particularly 19 sum total of that work. In this arbitratibiscovery
20 paragraphs 1, 2 and 3, which we've quoteal her 20 has voluntarily disclosed over 16,000 docusem
21 Now, AOG owed these obligations to thav&k 21 Slovakia, many of which evidence the detadlealysis
22 Republic throughout the project. 22 that Discovery undertook throughout the pioje
23 (Slide 37) And why is this important? \Meecause 23 (Slide 42) What is more, Discovery hazbal
24 it explains the context of Discovery's exatohs, and 24 considered how to commercialise oil and gesoderies.
25 I'm going to concentrate, orally, on whatweeeferred 25 So as to oil, that would have been collettednks
Page 18 Page 20
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10:02 1 and trucked to a nearby refinery, 60 kétnes by road 10:.04 1 to carry out under the licences.
2 to the north. And as for natural gas, in 2Distovery 2 So if we cast our minds back to the faagss of
3 had prepared a feasibility study to construct 3 the Geology Act, AOG's design and approvahese
4 a 15-kilometre pipeline from Smilno to the mesa 4 documents marked the completion of stage®sarby
5 high-pressure pipeline owned by SPP, whithdsSlovak 5 2015, Discovery was ready to move to stage 3:
6 gas distribution company. 6 investigation.
7 (Slide 43) And on this slide you will see 7 (Slide 48) But Discovery's projects -- &nid is
8 a reference to that preliminary feasibilitydst, where 8 an important point -- were not limited to thékree
9 SPP confirms that its high-pressure pipelastthe 9 wells. As Mr Lewis explains, Discovery astprthe
10 capacity to receive natural gas from Smiltherates 10 investigation work had identified many othesspects,
11 requested by AOG. 11 and so once these first three wells had beked,
12 So that was commercialisation. 12 then further wells would have been drilledlon
13 Turning now to financing. At the sanmedithat all 13 licences as well.
14 of this work was going on, Discovery was alsoking to 14 (Slide 49) So from late 2015 onwardscbiery
15 secure external funding for the project. Lidwis says 15 started to investigate the geological tasé,this is
16 in his witness statement that he could handed 16 a picture of the Smilno drilling site taker2016.
17 Discovery's share himself, but he preferoegduce 17 And Slovakia was aware of all of the worki tR®G was
18 the risk by sharing the cost and upside avghitable 18 carrying out from the annual reports thatensbmitted
19 investor, and so hence the efforts that wedertaken 19 each year.
20 in 2014 and 2015 to attract external funding. 20 (Slide 50) But despite all of this pregiary work,
21 (Slide 44) Now, in its pleadings, Slowa#isserts 21 and by a series of impugned measures, which passed
22 that nobody was interested in the project,vea 22 by different state organs from late 2015 axdaa
23 fundamentally disagree, because Slovakighased 23 Slovakia prevented Discovery from completimgtask,
24 a key contextual factor that was occurrindpat time, 24 and | will go through the key complaints thatve
25 as you will see on this slide, namely a totdlapse 25 raised in relation to Smilno, Kriva Ol'kadahen in
Page 21 Page 23
10:03 1 in the market price for crude oil in midi2 which, as 10:06 1 relation to the environmental impact assesit process.
2 Mr Fraser says, had caused investor sentitnent 2 (Slide 51) So that concludes the backgtpand we
3 deteriorate. And he goes on to explain thais 3 now move on to the impugned measures.
4 witness statement. 4 (Slide 52) We thought it would be helgful
5 (Slide 45) But as market prices begamtover, 5 summarise on a single slide a table of athef
6 Discovery's efforts to attract financing ewexly bore 6 impugned measures which we've addressed axigria
7 fruit in October of 2015 in the form of the &kl 7 our pleadings.
8 agreement under which a consortium of invesigreed 8 So on the left-hand side we list threéctp
9 to finance Discovery's share of the cost ifirty the 9 Smilno, Kriva Ol'ka, and EIA.
10 initial wells. 10 On the top row we list the different Slk\state
11 (Slide 46) So with funding in place, [gery 11 organs that were responsible for the measines
12 developed a plan to drill three initial exglion 12 police, the judiciary, a prosecutor, the Miiryi of
13 wells, one on each licence: the Smilno viieé; Kriva 13 Interior, the Ministry of Agriculture, the Nistry of
14 Ol'ka well, and the Ruska Poruba well. Asdvi Lewis 14 Environment and the district offices. Andhe table
15 explains in his witness statement, these tivedls 15 itself, we list the 14 impugned measureschvhiwill
16 were intended to be a proof of concept tblendOG to 16 expand upon this morning. So please domiabated by
17 fund the drilling and development of furtheslls. 17 this table: | will do my best to elaborate.
18 But, and importantly, Discovery was also preg to 18 (Slide 53) So we begin with Smilno, am¢his
19 drill more wells if those initial three weltléd not 19 slide we summarise chronologically the séwgiugned
20 result in a discovery. 20 measures that we set out in the table, Bugd I
21 (Slide 47) For each well, detailed docotmevere 21 through each of them now. But first somekgsmund
22 prepared, a project of geological works, taitis 22 points. I'm not going to spend time sumniagieach
23 drilling programme, and an authorisation for 23 one; I'll go through it in due course (Slkef).
24 expenditure. And, as the names suggesg tlesiments 24 (Slide 55) So, the Smilno drilling sitasMocated
25 form part of the geological task which AOGsvadbliged 25 on privately-owned farmland about 800 medrgay from
Page 22 Page 24
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10:07 1 the southern boundary of the village oflSm The 10:10 1 THE PRESIDENT: Can I just ask a question?
2 site was accessible via a public road whiahfiem the 2 MR TUSHINGHAM: Sure.
3 village to the Smilno site entrance, and weieided 3 THE PRESIDENT: When you speak of attribution unde
4 a picture here from a Google Earth sateltitage taken 4 Article 4, you speak of attribution of lialylj not
5 in 2006. 5 necessarily obligations?
6 (Slide 56) In 2015, AOG entered into Isaseer the 6 MR TUSHINGHAM: Of course. But I think it's nat dispute
7 Smilno site and obtained permits from theritist 7 that his conduct in confirming --
8 offices to use the farmland to carry out erquiory 8 THE PRESIDENT: Is this the conduct of a stateanrgs
9 drilling. 9 that what you're saying?
10 (Slide 57) Between 2015 and into 2016GA®epared 10 MR TUSHINGHAM: Exactly. Exactly. No matter howno
11 the Smilno site in readiness for the webedrilled, 11 matter where the state organ sits in thatdby of
12 and this satellite image taken in 2016 shibasAOG 12 the state apparatus.
13 prepared the drilling site -- the yellow sgu#énat you 13 (Slide 61) Now, it's clear that Discovesied on
14 see here -- which measured about 80 metré8 hetres. 14 what the mayor had told Discovery in 2016nelg that
15 (Slide 58) Nowy, it is not in dispute tttze road 15 the road was a public road, and to givetjust
16 was the only viable access route for AOG twerits 16 examples you can see on this slide an eroail f
17 drilling rig and other heavy machinery orite tite. 17 Mr Lewis of 5 August 2015, and on the rightiti side he
18 (Slide 59) But before any work had beemedat 18 says:
19 Smilno, AOG had received confirmation frora thayor, 19 "Smilno location ...
20 Mr Baran, who you will hear as a witnesshis t 20 Access road is a public road ...
21 arbitration. In 2015 he told AOG that thadp 21 Photo attached of Stanislav on the Snhiloation
22 "... had always been used by membeitsegbublic 22 with the mayor of Smilno ..."
23 as a road and public accessway for hundifegacs 23 Then below, at the bottom of the scresi,
24 without any issues." 24 a presentation from December of 2015:
25 And Mr Baran, of course, is one of Disaiyls 25 "Access road.
Page 25 Page 27
10:09 1 witnesses in this arbitration. 10:11 1 Land lease (not required).”
2 (Slide 60) What's more, in 2016, the majso 2 So this was Discovery's understanding,
3 confirmed, in a letter that you will see oa tight, 3 contemporaneous understanding.
4 that: 4 (Slide 62) What's more, the road was ljlear
5 "the field track situated on parcel ofdan has 5 PROFESSOR SANDS: Sorry, could | just ask on this,been
6 been used by the general public for many decadas 6 through your pleadings, and there's no reéer@nthe
7 access road to access the adjacent plotadf.leand 7 pleadings to an exercise of due diligencenerptrt of
8 is publicly accessible." 8 the developer. Can we take it from that thet
9 And to put this in context, if you look tire 9 developer did not engage in any exercise ef du
10 left-hand side, the mayor says in his witrstagement: 10 diligence and did not receive any legal apirin
11 "l have never heard of anyone apart fA@6 being 11 relation to these issues?
12 prevented from using this Road based on ssgréon by 12 MR TUSHINGHAM: You mean specifically in relatido the
13 any of the landowners that the Road is peivat 13 road?
14 property..." 14 PROFESSOR SANDS: In relation to the road amdlation to
15 Now, since Mr Baran was the mayor of 8mihis 15 the use of the area. It's just, having leugh
16 contemporaneous statements to AOG in 2015 are 16 your pleadings, there isn't any referendt o
17 attributable to Slovakia under Article 4loéLC 17 I don't know whether that means: (a) there neadue
18 Articles, and that's important when the Tniglicomes 18 diligence, or (b) there was a due diligengstb
19 to examine whether Slovakia acted incondistand 19 hasn't been made available to us.
20 hence in breach of the FET standard in meldt the 20 MR TUSHINGHAM: It may depend on what is meantigy
21 conduct of other state organs in relatiotihéoroad. 21 concept of due diligence. Of course we qauiftt to
22 Because, as you know, many other state otgahs 22 a legal opinion that has been produced én thi
23 an alternative position, opposite positiontle basis 23 arbitration which confirms at the time that toad was
24 that the road was private, and I'll coméht t 24 a public road. But what is certainly cleani the
25 shortly. 25 documents that | just took you to is thatrtiesyor had
Page 26 Page 28
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10:13 1 told AOG and Discovery at the time thatitbad was 10:16 1 intervention, in advance of the investnisnAOG, and
2 a public road. And we say that to the extiesit that 2 in advance of the acquisition by DiscovenAGfG's work
3 due diligence was required, confirmation fribia mayor 3 thus far, it appears to be the case that thaseno
4 of the village was plainly sufficient. 4 legal due diligence in relation to these issigthat
5 PROFESSOR SANDS: Butit's a pretty central isthee, 5 correct?
6 status of this right of way, and relying oreon 6 MR TUSHINGHAM: That is correct, because the sfie@milno
7 individual might raise the issue in a prudent 7 well site had not been identified at that stayes.
8 developer: we ought to at least undertake smtiens 8 PROFESSOR SANDS: Thank you.
9 to satisfy ourselves that the mayor is correct 9 MR TUSHINGHAM: So we say despite the overwhelmiavifence
10 My question is actually a very simple:omas a due 10 from the mayor and from the maps, it is sohaw
11 diligence exercise carried out with localyavs, or 11 surprising that Slovakia's position in thisiation
12 was it not? 12 is that the road was not a public road. ebut
13 MR DRYMER: Prior to the investment, | would adgor my 13 Slovakia's position is that it was privatedahat AOG
14 interest. 14 was not entitled to use absent landownererans
15 MR TUSHINGHAM: We can't point to a document whixpressly 15 We say that is an absurd position whiockekia has
16 confirms that at the time, prior to the intwant, that 16 been driven to adopt in an attempt to defeed
17 the road was a public road. And that's alsjibecause 17 indefensible conduct of numerous Slovak stegans who
18 prior to the investment, of course, the deci 18 prevented AOG from using the road duringoitugect.
19 drilling site at Smilno had not been ideatifi But 19 But before turning to the detail, we ask,
20 after the investment was made, of coursansixe -- 20 rhetorically: why did Slovakia include thisad in its
21 you can call it due diligence, perhaps net liegal 21 official maps? Slovakia has no answer tbdhastion,
22 sense of actually obtaining a legal opinimrt,factual 22 and we say the answer is obvious: becausssit
23 due diligence was undertaken, and that isiitapt 23 a public road which had been used as sudiufwireds
24 because we say hindsight is, of course, alerful 24 of years, as the mayor himself confirmed.
25 thing. At the time that Discovery was loakat and 25 (Slide 66) So we will now move very bigegb some
Page 29 Page 31
10:14 1 investigating the location of the Smilite, 5t was 10:17 1 Slovak law regarding roads, and I'll tdie as
2 obviously going around and talking to the nmagoad we 2 quickly as | can.
3 say it's entirely reasonable for Discoverjidue 3 Slovakia concedes in this arbitration thatroad
4 relied on what the mayor was saying aboutdhd. 4 is a "field track”, and in Slovak that is "RalCesta",
5 Nobody at that time was raising any suggeshat 5 and that term, as | understand it, also can be
6 this was private property, and the documenats a 6 translated as "field road". So field tradékld road
7 consistent with that. And, just to reinfotbe point, 7 are the same things.
8 I think, this is the next point on due diligen 8 We say that that concession is fatal leratfield
9 Slovakia's official maps upon which Discovegled 9 track or a field road is a type of public rasmier
10 during the project expressly identified tbad. You 10 Slovak law.
11 can see them here on the screen. And ti:ietgust 11 More specifically, it is a type of pubdipecial
12 one single map: you have multiple maps tieaew 12 purpose road, which Slovakia abbreviates thigh
13 published by the Slovak Republic's cartogyapid 13 acronym PSPR.
14 cadaster office, UGKK, and they were publahailable 14 (Slide 67) So on this slide we summahisekey
15 on an online geoportal maintained by UGKKadAo that 15 provisions of the Road Act and the Road Cewargich are
16 is important when the Tribunal later comesxamine 16 relevant to this issue.
17 whether different Slovak state organs acted 17 Beginning with Article 1, subparagraphd®ides
18 inconsistently in relation to the legal statifi 18 surface roads into four categories, the fiooftvhich
19 the road. 19 is "special purpose roads".
20 (Slide 63) So we have given some anrbtamples 20 Article 6(1) provides that:
21 here to contemporaneous presentations in&td.4gain 21 "... within their boundaries, everyona oae
22 in 2015 showing the due diligence -- theafgbat 22 surface [roads] in the usual way for the pses for
23 term that | will use broadly -- being undketa, access 23 which they are intended ..."
24 road and reliance on the maps. 24 And that's the concept of "general use".
25 PROFESSOR SANDS: Just to be clear then, takinffiend's 25 The concept of a special purpose rotueis
Page 30 Page 32
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10:19 1 elaborated in Article 22, and it proviteparagraph 10:21 1 Decree. So for that reason alone, thenaegt fails.
2 (1) that such roads: 2 Proposition 2. Assume we are wrong atiait
3 "... serve to connect ... real propestiitk other 3 Slovakia then says: well, a publicly accessiiglld
4 surface [roads]." 4 track that does not qualify as a PSPR meaasibe
5 So looking back at Article 1(2) you havepecial 5 only used by the public unless the landowbgats.
6 purpose road connecting real properties wiibrdypes 6 And you can see footnote 131 there:
7 of road. 7 "This can be either explicit or implicit."
8 Special purpose roads in paragraph (Ihare 8 No authority is cited for that propositi@md we
9 divided into public and non-public roads, vagding 9 say it's clearly unworkable practicably. Hoam
10 on, Article 22(3) then sets out two exhauastiv 10 a member of the public possibly know whethkemdowner
11 circumstances in which a special purpose caade 11 has implicitly objected to the use of thedfdaCan
12 non-public. The firstis if the road is It "within 12 different landowners implicitly object to sermpeople
13 closed premises or isolated objects". Ihgbanario 13 using the road whilst consenting to othedxsihe of
14 such a road is non-public. That is not teedere, 14 that is explained.
15 because the road was publicly accessible. 15 But it is clear from Article 123 of theviC Code,
16 And the second circumstance is if thel isa 16 which you see on the right-hand side, thaivamer is
17 classified as non-public by the municipahish the 17 entitled to use, possess and dispose ofitiecs of
18 consent of its owner. But in this case Shelno 18 his ownership within the limits of the laWherefore,
19 municipality never made any such classificgtand so 19 if a field track is located on private landhich is
20 if neither circumstance applies, the road is 20 co-owned by a number of co-owners, the coepsvmust
21 automatically a public special purpose road. 21 respect the public's general right to usedhd under
22 So one then moves forward to Article 2the Road 22 Article 6 of the Road Act, that's the genesd
23 Decree, see the excerpt on the right-hareg wikich 23 provision. So private ownership has to yielthe
24 implemented the Road Act, and Article 22(byjules: 24 public right.
25 "Special purpose roads ... include, itiqdar, 25 So the argument fails legally. But eif¢he
Page 33 Page 35
10:20 1 field and forest roads ..." 10:23 1 argument had any legs legally, it doesréh work on
2 As well as access roads. And so it thegef 2 the facts. The land plots on which the road tecated
3 follows from the concession that the roadpsiialic 3 was co-owned by 166 individual co-owners. yame of
4 special purpose road within the meaning ofitie 4 those co-owners objected to AOG using the. r@dmht
5 (Slide 68) Now, Slovakia appears to actiegtif 5 was Ms Varjanova, who you will be hearing agtaess.
6 the road was a PSPR then this has certaiegoesces 6 There is no evidence that any of the atbér
7 for the impugned measures. So Slovakia says i 7 co-owners objected to AOG using the roadickertl39
8 Rejoinder: 8 of the Civil Code, which you will see herepyides,
9 "The Police would have had the authodtyeimove 9 unsurprisingly, that "co-owners shall decidelte
10 the activists and their vehicles and to approad 10 management of the joint thing by ... maj&ribut
11 signage at the entrance only if the fieldkra 11 Ms Varjanové didn't represent the majority.
12 qualified as a PSPR." 12 So in summary, the arguments about the: ace:
13 Now, in its Rejoinder we saw for thetfiime 13 one, contradicted by the mayor and Slovakfétsal
14 a raft of new technical arguments aboutahe under 14 maps; two, unsupported by any expert evidenc®lovak
15 Slovak law. (Slide 69) There is an entireegolix 15 law; three, irreconcilable with the provisasf
16 devoted to this topic. Many of those arguéid not 16 the Road Decree and the Road Act. And salfftinose
17 appear in the Counter-Memorial, and theyhate 17 reasons we say the argument doesn't work.
18 supported by any expert evidence on Slowak i&e have 18 (Slide 70) So now moving on to examireeithpugned
19 not had an opportunity to respond in writimgll of 19 measures. From late 2015 onwards and irit6, 20
20 these new arguments, but | will just addoees which 20 activists persistently blocked the road wfiir
21 is set out at paragraph 117 of the Rejoinder. 21 vehicles, and you will have read this, obsigLin our
22 So we say this argument is hopelesspadBition 1 22 pleadings. We have included referencesnesif the
23 of the argument is: not all publicly accelesiteld 23 exhibits here. The police refused to renthese
24 tracks are PSPRs. But as I've already eqaathat 24 vehicles from the road, and the police refuseaccept
25 is wrong, having regard to the Road Act &edRoad 25 that the road was a public road.
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10:24 1 (Slide 71) And so this leads on tofifst 10:27 1 (Slide 78) So the fourth and fifth ingped measures
2 impugned measure which we summarised in tie ta 2 concern a state prosecutor, Dr Slosarcikoha, tarned
3 earlier. As a result of the police's condoct 3 up at the Smilno site on 18 June 2016, ared sifte
4 refusing to remove the vehicles and refusingccept 4 arrived she proceeded to intervene in thé dispute
5 that the road was a public road, Discovery pvagented 5 between Ms Varjanova and AOG, and this isst {hat
6 from using the road to bring its drilling tig the 6 Ms Varjanové published the day after thesatsve
7 Smilno site. Slovakia's conduct therefore/@ngéed 7 Dr Slosarcikova, the prosecutor:
8 Discovery from drilling the Smilno well. 8 "... explained the legal situation to [ABGawyer
9 (Slide 73) We now move on to the secorpligned 9 in our presence and checked whether he undertte
10 measure, which is the interim injunction vilhicas 10  text of the injunction and asked him to reste’
11 granted in February of 2016. And following 11 (Slide 79) Dr Slosarcikova admits in Wéness
12 an application brought by Ms Varjanova, attiout 12 statement at paragraph 14 that where noraimi
13 notifying AOG, the Bardejov District Courtagtted 13 activity is observed, a prosecutor has nbaaity to
14 an interim injunction which ordered AOG térae from 14 act in a civil dispute; but the documentssstiuat
15 using the land plot on which the road wasated. 15 Dr Slosarcikova did precisely that, and wetbat was
16 Because the injunction was granted withotice, 16 aclear abuse of authority by a Slovak sititeial,
17 AOG had no opportunity to argue that it stiotlhave 17 which had consequences.
18 been granted (Slide 74). AOG's only opti@s 1o file 18 The activists, led by Ms Varjanovéa, wemeboldened
19 an appeal, and once AOG filed its appealPtieSov 19 by the prosecutor's intervention, and soicoet! to
20 Regional Court dismissed or upheld the distourt's 20 block the road.
21 decision, and so the injunction remainedacgand 21 PROFESSOR SANDS: You haven't addressed it. y@aijust
22 the regional court dealt with the case witlwdering 22 tell us who the activists were and what thbjections
23 an oral hearing. 23 were, because we haven't heard anything it
24 (Slide 76) Now, in its appeal, AOG spieaify 24 MR TUSHINGHAM: Yes. So Ms Varjanova was thedemof the
25 argued that the land plot had been useddwiduals 25  activists, led, assisted by one of the otligresses
Page 37 Page 39
10:26 1 from Smilno as a "field road", and thasMiarjanova 10:28 1 who you'll hear in the arbitration, Mr kesand
2 was blocking the field road. And, as we savlier, 2 together with his colleagues at VLK, which ved®erest
3 a field road is a type of special purpose ipublkd 3 protection organisation. They objected to Asoject
4 under Slovak law. 4 on various grounds, including environmentaligds, and
5 What's more, the regional court in itsislea 5 you will obviously hear more from them in the
6 expressly acknowledged that: 6 arbitration when they give evidence.
7 "... attempts to protect someone's rights 7 (Slide 80) We say the documents also ghaithe
8 obstructing an access road with a motor veligchot 8 same state prosecutor gave instructions tpdlee
9 an appropriate solution." 9 when she was present at the site, and weihelueed
10 And the court was obviously referringréhte 10 references in our reply at paragraph 96. again that
11 Ms Varjanova. 11 had consequences for Discovery, becausewithe
12 The court was therefore fully aware that 12 police's cooperation, who were there atiteeas the
13 Ms Varjanova was obstructing a road and destthis 13 same time the prosecutor was there, therevadined
14 as "not an appropriate solution”, and yetthet 14 blocked and Discovery was prevented fromguisin
15 still prevented AOG from using the road. #apeal 15 (Slide 81) So moving on then to July @i@&, after
16 against the regional court's decision was not 16 these events, AOG had a meeting with theg@adind
17 permissible. 17 during this meeting it was revealed thatelveas
18 (Slide 77) So the injunction thereforeyanted AOG 18 tension between the police and the attorojcs,
19 from using a public road and, as a resutte@yain 19 and we understand that to be a referenéeto t
20 Slovakia prevented Discovery from drilling tBmilno 20 Prosecutor's Office. And as recounted mehmail
21 well, this time by the conduct of the judigia 21 from AOG's attorney in July:
22 In his expert report on Slovak law, Disay's 22 "... they need [to do something] in ordelbehave
23 expert, Professor Stevcek, concludes thatdetisions 23 in a way that would clean the track. The dato
24 are inexplicable and involve serious erransi you 24 open the procedure to place the traffic smmthe
25 will be hearing further from him in the arhtton. 25 village communication [...] This should béfisient
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10:30 1 for everyone to see that the track isipulthey 1032 1 letter the police would have had no basdefy what
2 agree that the law states that our tracklidipaven 2 the Ministry of Interior had said. Slovakiancedes
3 without such procedure but they say we neeld to 3 that the police fall under the Mol's compe&enc
4 something more to calm the nervous situatawnd' 4 (Slide 86) What's more, the Mol's instiarctvas
5 Now, chronologically this meeting took qaaafter 5 inconsistent with guidance promulgated byMloé in
6 the mayor had sent his letter in June of 2@firming 6 2010. This was a document that appearedhédiirst
7 that the field track was publicly accessilii@t was 7 time together with the Rejoinder. We sayctually
8 on slide 60. 8 supports our case, because in the Ministigtefior's
9 So the mayor's letter was then passed thet 9 letter in 2010 it said:

10 police, which you will see in Exhibit C-3Xhd so the 10 "... afield track or forest road is aywa

11 police evidently took on board what the mayaut said 11 a special-purpose road under ... the Roadf Act

12 and reconsidered their earlier position. 12 [it is] in the cadastral map or the méathe

13 What then happens? (Slide 82) Well gtimenths 13 designated cadastral files; or

14 later, in October, the police performed defdce and 14 (d) it is in other records."

15 they refused to approve the signage at ttiaree of 15 Well, of course, that was the case e so it

16 the road, and that is the sixth measure. 16 was always a public -- a special-purpose.road

17 (Slide 83) There were two attachmentbé¢o 17 So in summary, by the end of 2016, Slavhkd

18 police's letter, one of which was entitledafi¥, which 18 prevented Discovery from drilling the Smilmell by

19 you can see on the left-hand side, and thiterfof 19 theses seven impugned measures. Slovaldasage to

20 that document shows that it was taken fronkKKI& 20 Discovery was clear: we are not going tovaljjou to

21 geoportal. What would the police have seethe 21 use the road to drill your exploration waltd so it's

22 geoportal in 2016? Well, the document orritite is 22 unsurprising that Discovery did not try aaturn to

23 a screenshot from the geoportal taken in 28 that 23 Smilno after 2017.

24 screenshot shows that the description wasl;'tocal 24 (Slide 87) So we now move on to the Kt&a

25 and special purpose road". So it's perfettigr that 25 well, and Discovery's claims here centrehoee
Page 41 Page 43

10:31 1 the road was a special purpose road,ifdehas such, 10:34 1 impugned measures imposed in 2016 and 2017
2 and yet the police still refused to approwedignage. 2 MR DRYMER: May | ask one question before you mone
3 (Slide 84) Now, understandably, Discoweas 3 MR TUSHINGHAM: Yes.

4 incensed when it learned about the policisad and 4 MR DRYMER: It's along the same lines as ProfeSsords
5 so at a meeting between AOG and the policeCiara, 5 asked earlier.
6 who was "a civil engineer within the policegfused to 6 Is your case that this understanding giane to
7 accept that our road was a special purposk rda 7 the public nature of this road, the accessilof the
8 accepted it was a public road but said it alss a 8 site, was reached by AOG prior to committinghie
9 field track. 9 Smilno site?
10 So the police were clearly tying themselin knots 10 MR TUSHINGHAM: Prior to committing, yes. Yes.
11 and adopting a position that was inconsistéthtthe 11 MR DRYMER: I'm not asking about the time of theestment.
12 mayor, with the maps and with the police'sitpm at 12 I'masking about prior to the time of comimgtto the
13 the meeting in July. 13 Smilno drill site.
14 (Slide 85) Then, to add insult to injury, 14 MR TUSHINGHAM: Exactly. Because we saw eariiethe
15 December, the Ministry of Interior issuedrstruction 15  slide where the authorisation for expendjttire
16 to the police, and that's the seventh impdigneasure. 16 detailed drilling programme and the projéct o
17 The Ministry said: 17 geological works were approved in late 2@, that
18 "... the road in question is not a spemigpose 18  had taken place after the mayor had alreaey dnis
19 road and must be seen as private land tHe juge of 19 confirmation, as we saw in the documents ffargust of
20 which is not justified by any tangible evidenand 20 2015, and you saw that in the slide. Scl#ar, we
21 therefore it is not possible to carry ouffita 21 say, that that was the position.
22 supervision ..." 22 MR DRYMER: Thank you.
23 Now, in its Rejoinder at 124, Slovakigssthis was 23 MR TUSHINGHAM: (Slide 89) So we now move on tau& Ol'ka,
24 not an instruction but merely "guidance”. &g that's 24 and I'll begin with some background points.
25 an untenable reading of the letter. Upogiptof the 25 The Kriva Ol'ka well site was locatediand owned
Page 42 Page 44
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10:35 1 by Slovakia and managed by a state-owniedpzise 10:38 1 because, as | mentioned earlier, Slovakiaedes that
2 called State Forestry, which is also refetoegly the 2 State Forestry is an independent entity that h
3 abbreviation LSR. 3 discretion to decide what leases to enter iBo
4 (Slide 90) Discovery intended to use thigdOl'ka 4 therefore it was within State Forestry's potweraive
5 well as a proof of concept to drill furtherlisen 5 this technicality and that is exactly whatt&ta
6 state-owned land, and that was important lsecau 6 Forestry did. It signed a new amendmenteédehse on
7 a substantial proportion of the licence acea®red 7 14 January, extending the term until August.
8 state-owned land. So a successful drill at&k®I'ka 8 (Slide 98) On the same day, State Forsstight
9 would have paved the way for further wellbéadrilled 9 the approval of the MoA under the same praeediihe
10 on state-owned land, and that was AOG'sglyats 10 Forest Act and the amendment, though, dige'tify any
11 Mr Fraser says in his witness statement. 11 deadline by which the Ministry had to grantts
12 (Slide 91) Slovakia concedes that Statedtry is 12 approval. The amendment entered into fance the MoA
13 an independent entity, and I'll come badkéb point 13 had approved the amendment. And of couesblthistry
14 in a moment, but it's important. So Statee&wy has 14 wasn't a party to the lease, so it wasnaiem
15 discretion to decide whether to lease ariefand to 15 within its concern.
16 third parties and conducts its business iexiggntly. 16 MoA approval was the last piece in tlaest
17 (Slide 92) In May of 2015, AOG signecade with 17 approval jigsaw for the Kriva Ol'ka well. &thad
18 State Forestry over the site. The contrggiarties 18 already obtained all other consents and apfsrto
19 were simply State Forestry and AOG. The $figiof 19 drill the well. But unless the Ministry apped the
20 Agriculture was not a contracting party. 20 amendments, of course, AOG was unable teadtioe land
21 Article 3, subparagraph (1) provided that 21 to drill the well.
22 initial term of the lease was for an initedm 22 (Slide 99) On 17 January, AOG wrote ®léinistry
23 expiring on 15 January 2016. But under stgpaph 23 stressing the importance of granting promptaval,
24 (2), AOG had the ability to extend the initexm by 24 and you will see in this letter that AOG siygas
25 making a request one month before the tetimman 25 important, because interruption of work wdudithg
Page 45 Page 47
10:37 1 other words, by 15 December. 10:39 1 losses and, above all, the impossibififyasforming
2 (Slide 93) Once the lease was signede S@restry 2 the obligation to the Slovak Republic représey the
3 needed to obtain approval from the Ministry of 3 Ministry, and that picks up on the point | reagrlier
4 Agriculture under a procedure, an administeati 4 about the licences and the Geology Act imgpsin
5 procedure, known as "prior consent”; that's 5 an obligation.
6 Article 50(7) of the Forests Act. 6 (Slide 100) On 22 January, an officiahivitthe
7 The term "prior consent" is slightly masting, 7 Ministry, Mr Hatar, told AOG that:
8 because the way it worked in practice wasState 8 "The file together with the processedtdsathe
9 Forestry would first sign the lease, and dndn seek 9 prior consent ... was forwarded to the oféitéhe
10 approval from the Ministry, and that's sdtinwur 10 Head of the Service Office ... for furtheoqessing.”
11 Reply at paragraph 129. 11 And there are two important points tceratbout
12 (Slide 94) So State Forestry sought ag@bifoom 12 this letter: first, the Ministry confirmedatthe
13 the MoA and Discovery had been led to beltbaethis 13 competence to approve the amendment beldagdkd head
14 approval was just a formality. 14 of the service office. That was consisteith what
15 (Slide 95) In October the MoA eventualpproved 15 had happened in October when the then hethe of
16 the lease, and this had taken a bit longer ltad been 16 service office, Mr Stredak, had approvedéhse.
17 expected. The lease was approved by thentrah of 17 The second point is that the Ministry i
18 the service office, Mr Stredak of the Minjsif 18 suggest that a one-day delay in requestirgxi@msion
19 Agriculture. But by this date there wereyamfew 19 to the lease, on 16 December, had presemyed a
20 months left before the initial term of thade was set 20 difficulty for the Ministry's ability to appwe the
21 to expire, so on 16 December AOG requestae St 21 amendment. In fact, it appears from thietehat
22 Forestry to extend the initial term (Slidg.96 22 the Ministry's approval process was alreattieavay,
23 Now, it is true that this request wasitécally 23 because the file and process draft of theoapphad
24 submitted one day late, after the deadlieeifipd in 24 already been forwarded to the service office.
25 the lease. (Slide 97) But this was of naseguence 25 (Slide 101) The next key event in theonbfogy is
Page 46 Page 48

Thursday, 1 February 2024

15 (Pages 45 to 48)

Anne-Marie Stallard
for Trevor McGowan

As amended by
the Parties



Day 1 -- Hearing on the Merits

Discovery Global LLC -v- Slovak Republic

ICSID Case No. ARBARA1

10141 1 that in March 2016 a parliamentary electamk place 10:43 1 order for production in Procedural Order 8| and
2 in Slovakia, and this is a key event in theoblogy. 2 without providing any satisfactory explanatitrere is
3 After the election, a new coalition governmeat 3 not a single internal document which reveads t
4 formed. New ministers and officials were apteal, and 4 internal decision-making process of Mr Regeihe
5 these new appointments had repercussionsefiqgrermits 5 Minister. We say it is clear that such docomexist,
6 and approvals that Discovery needed for thgegt. In 6 because you only have to look at what we wadewhen
7 particular, Gabriela Matecna was appointeti@sew 7 the Ministry's official told us that the presadraft
8 Minister of Agriculture, and Mr Jaroslav Reges 8 had been sent to the head of the serviceeoffiowas
9 | understand it's pronounced, was appointedeasew 9 clear that this was being considered inteynall
10 head of the service office. 10 Witness testimony from these two indiildy and
11 (Slide 102) We say it's clear that Mr &egas 11 internal MoA documents, we say would show tinngs:
12 using his position as the head of the senfiiee to 12 first, that Mr Regec was using his powers for
13 withhold MoA approval of the amendment foliraproper 13 an improper purpose, and second, that tisensa
14 purpose; namely to further his own politicadeer. In 14 ultimately given by the Minister for refusit@approve
15 short, this decision was a politically motach 15 the amendment were pretextual, and we therefoite
16 decision by Mr Regec, who had the upper loaedthe 16 the Tribunal to draw those adverse infereagainst
17 Minister. 17 Slovakia.
18 Discovery, as you will have seen frommeadings, 18 (Slide 104) In May 2016, AOG sought a timggwith
19 has disclosed a large number of documentshwie say 19 the Minister, but AOG was told that she vaashiusy.
20 support this conclusion, and we've referoesbtne of 20 (Slide 105) And then this leads to thyhti
21 those documents in our Reply at paragraphakitbalso 21 impugned measure, which we see on the stide h
22 on these slides, which I'm not going to nealdss the 22 In June 2016 the Minister informed AOG thatould
23 Tribunal would like me to. 23 refuse to approve the amendment under trestgrAct.
24 (Slide 103) But we say there is one irgdrone, 24 So, as a result of this decision, Slovakévented AOG
25 which I will just point you to on the left tifis 25 from drilling the Kriva Ol'ka well.
Page 49 Page 51
10142 1 slide: 10:45 1 (Slide 106) Now, in our Reply we'v@leined why
2 "Clear message: personal meeting with byeR was 2 the reasons ultimately given by the Ministerawvrong
3 negative. Mr Regec had based his pre-electimpaign 3 and pretextual. | won't repeat those subomissibut
4 on opposing the AOG activities. He is the 1st 4 instead | will focus on one new point raisedthe
5 substitute of the ... (SNS) and under no oistances 5 first time in the Rejoinder at paragraph 137.
6 will he consent to the ... lease."” 6 Slovakia says the Minister could not happroved
7 And SNS was one of the coalition partiés was 7 the amendment because the lease had "alrepitgd,
8 part of the government appointed in 2016 dfter 8 and an agreement which has "already expiratiat be
9 election. 9 resurrected by an ex post amendment. Thisvagt was
10 So | want to make three key points aldwgre we 10 not raised in the Counter-Memorial, and tigeiment
11 are on this point. The first is that Sloealas 11 does not work on the facts.
12 introduced no exhibits and no witness testiyrto 12 As we saw earlier, the Ministry was npagy to
13 contradict what AOG was being told about Mg&c. The 13 the lease or the amendment. It was withateSt
14 evidence is therefore all one way, and tleeiehents 14 Forestry's power as an independent entixtend the
15 show that Mr Regec was using his powerseabehd of 15 term of the lease by signing the amendment on
16 the service office for an improper purpose. 16 14 January. This extension meant that teelead not
17 The second point is that Slovakia hagprauced 17 already expired as at the date when Statsstrpr
18 a single state official to testify about Mimistry's 18 sought approval from the MoA. Moreover, Ingitthe
19 internal decision-making process. Mr Regetthe 19 amendment nor the Forestry Act provided Mz
20 Minister herself, the key players, are migsin 20 approval needed to be obtained before thialitérm
21 witnesses, and their absence speaks volubissovery 21 had expired. So that's a new argument, bugay it
22 made it perfectly clear in its pleadings thaias 22 doesn't work on the facts.
23 challenging the propriety of their conductréference 23 (Slide 107) There is one final point atittiva
24 to these documents. 24 Ol'ka. After June 2016, in other words atftber
25 And the third point is that despite thibiinal's 25 Minister's refusal, AOG tried to enter intneav lease
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10:46 1 with State Forestry, and it sent a degfsé to State 10:49 1 received instruction from the high levaflthe
2 Forestry on 18 July. 2 Ministry, to decide negatively."
3 (Slide 108) But State Forestry never redpd to 3 We say this email from AOG's attorney fes clear
4 this request. So that's the end of KrivaaDdik 4 evidence that AOG's application was subveed
5 regards the MoA, and we've given a refereece to the 5 political considerations, and a clear patstants to
6 orders for production that you made in PO3civh 6 emerge. AOG engages in good faith with tvifent
7 | don't need to go through. 7 government ministries, the Ministry of Agrittuke and
8 (Slide 109) So we now move on to consiider 8 the Ministry of Environment, to obtain acctsthe
9 Ministry of Environment's conduct at Krivakal, and 9 Kriva Ol'ka site. But then the process isveuted by
10 this relates to the compulsory access omjgication, 10 other political considerations.
11 and that gives rise to two further impugneshsures 11 Now, in its Rejoinder, Slovakia deniest tny
12 which | will shortly explain. 12 last-minute instruction was given to decidgatively.
13 So because the Ministry had refused pocae the 13 We dispute that, and the reference in thiilemthe
14 amendment, AOG had no other option but tdydppsuch 14 ministry being "scared to pass any decigiahright
15 an order to the Ministry of Environment, avithout 15 rise negative public reaction" requires thibunal to
16 that order, AOG was unable to access the site 16 consider the background and context of wizet going on
17 (Slide 110) In October and November df62@he 17 at this time.
18 Ministry of Environment accepted that no agrent had 18 (Slide 114) To take just one examplesitiar the
19 been reached between AOG and State Foresaigoess to 19 Minister's second witness statement on lidis, ©n
20 and use of the Kriva Ol'ka site, and I'll @back to 20 the left-hand side. At paragraph 6 he says:
21 the importance of that point shortly. 21 "... as a Minister [this is Mr S6lymosyas aware
22 (Slide 111) In December of 2016, Statesioy also 22 of their problems with activists ..."
23 told the Ministry of Environment that it hadt 23 And at paragraph 7 he says:
24 responded to the draft lease proposal tlihbéan 24 "We at the Ministry ... were in the cfossfrom
25 submitted in July because the Ministry ofiégjture's 25 both sides ..."
Page 53 Page 55
10:47 1 position on the matter was clear. 10:50 1 Now, we say that this rather underptag
2 (Slide 112) The Ministry of Environmenéth 2 situation in which the Minister and the Minystound
3 convened an oral hearing to discuss the atjalic 3 itself.
4 in February, and that was attended by reptatbers of 4 As Mr Fraser explains, on the right-haide sthe
5 the Ministry: the Ministry of Agriculture, tHdinistry 5 activists who were opposed to AOG's projesd, jpursued
6 of Environment, State Forestry, and AOG. Aratwo 6 an aggressive media campaign. It is clearttisa
7 MoE officials were Ms Mat'ova, who was thesdtor of 7 campaign had placed the Ministry and the N&nisnder
8 the Department of State Geological Adminigirgtand 8 some considerable pressure. High levelseofMimistry
9 Dr Hrvol, state councillor of the same departtn 9 were afraid of making decisions that mightiae
10 Once again, Slovakia has not called etdhthese 10 negative public reaction, and that provideses
11 officials as witnesses. According to thegsutes, no 11 explanation for why an instruction was gifem high
12 substantive discussion took place about venétivas 12 levels to refuse the order.
13 in the public interest for the Ministry tcagt a 13 (Slide 115) Now, in Procedural Order Bi&lovakia
14 compulsory access order. Instead, as youhanay seen 14 was ordered to produce documents evidenc@gternal
15 from our pleadings, there was a procedusgiute 15 consideration of the application. That order
16 between the Ministry of Agriculture and théenidtry of 16 specifically included, as you will see froradrest No.
17 Environment about whether the Ministry of isghture 17 8, drafts of the decision that it was alléged
18 should even be a party to these proceedings. 18 preparing in favour of AOG, plus internal commications
19 (Slide 113) So we then move forward tadWiaf 19 involving Ms Mat'ova and Mr Hrvol. But withbany
20 2017, and in this email, on 9 March, AOGsraty 20 satisfactory explanation Slovakia has faitegroduce
21 informed Mr Fraser: 21 the wording of the draft decision which thiistry was
22 "We talked to Mr Hrvol regarding the dgan ... he 22 finalising in favour of AOG, or the instrumti which
23 informed us that the decision has been issubdt 23 was given from high levels.
24 that it will be negative ... he said theyever 24 What's more, neither Mr Hrvol nor Ms dea# are
25 finalising the wording in favour of AOG, wherey 25 witnesses. They were the officials at trefaoe, and
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1052 1 they are the individuals with relevantevice to give. 10:54 1 been excluded from participating in aneappo
2 Why hasn't Slovakia called these officials@cdise it 2 a government ministry against a planning daeis
3 is clear that their testimony would confirmawh 3 relating to the development of the claimasttspping
4 Mr Hrvol had told AOG's attorney in the enth#t we 4 centre. The claimant alleged that this exatuef
5 saw on 7 March 2017. And so we therefordertbie 5 a party from the proceeding was a breach efpdacess
6 Tribunal to draw that adverse inference agains 6 and a violation of the FET standard in thevaht BIT.
7 Slovakia. 7 The tribunal rejected that argument, holdivaj the
8 (Slide 116) So this leads to the ninthugmed 8 exclusion had effects which are "only tempgtar
9 measure, which was the Ministry's decisiodetoy the 9 That's the key passage that we seek to ensphaaie.
10 application. That decision, again, preve®@d from 10 But if we go on to the next slide (118§ reasons
11 accessing the site and prevented AOG frolimdrthe 11 why the breaches were found not to be mateas
12 Kriva Ol'ka well. And it's important to cader the 12 because the ministry's decision to exclude th
13 reasons purportedly given. 13 subsidiary from the proceedings was quasheled
14 So the Ministry rejected the applicagomportedly 14 Minister, and in all subsequent phases of the
15 on the basis that any decision in favour @GAwould: 15 administrative proceedings the project comjpeas
16 ".. accede to the competences of another 16 treated as a participant in the planning ¢xdmngs,
17 governmental agency [that's the Ministry gfiéulture] 17 and so therefore the due process complamt'mare
18 whose competence is regulated by a speggll le 18 formal than substantial”.
19 regulation [namely the Forestry Act] ..." 19 But the facts of the present case arplginot
20 And so therefore the Ministry decidedgject the 20 comparable. There are numerous reasond werlon't
21 petition. 21 have time to go through them all. | cathé
22 We say this justification was contrived @another 22 Tribunal would like me to, but I'm going tmhasise
23 example of a game of pass-the-parcel fromgomernment 23 two.
24 ministry to the other. The Ministry of Eramment had 24 The first is, this was not a case wheD&3Avas
25 never previously raised any issue of thianeah its 25 excluded from proceedings at first instance i
Page 57 Page 59
10:53 1 dealings with AOG prior to the decisiond &hat the 10556 1 decision which was later quashed. Ongimind alone
2 Ministry resorted to such a contrived juséfion we 2 the award is distinguishable.
3 say lends further inferential support to theppsition 3 But second, and more fundamentally, tksis not
4 that an instruction was given from high levelslecide 4 a decision which had effects which were oetytorary
5 negatively. 5 for AOG, and that's the key point. The efeaftthe
6 (Slide 117) What happened next? Well, AdpBealed 6 decisions were continuous. Throughout thigeent
7 against the Ministry's decision and the Miisormed 7 process, AOG could not access the Kriva Gitea and
8 a special commission to examine AOG's app&adl on 8 so this award does not help Slovakia.
9 13 June, based on the special commissiorpegat) the 9 (Slide 120) But the story doesn't end it
10 Minister quashed the decision and returnedrthtter 10 quashing decision because the Ministry coatirto act
11 back to the Ministry "for a new discussiod an 11 inconsistently and arbitrarily thereafters ve
12 decision". 12 explained in our Reply, AOG continued to gegaith the
13 But by this time Discovery had been engagver 13 Ministry after the quashing decision.
14 an 18-month period to seek access to theikdlika 14 But just 14 days later, what happens@ Mimistry
15 site with two different agencies, and by JWiscovery 15 suspends the proceedings, pending the riesohit
16 was back to square one. All the while AOG paying 16 a "preliminary issue". That preliminary issuas the
17 licence fees to Slovakia and was preventad firilling 17 submission of documents:
18 its well. 18 "... demonstrating the results of negjotis
19 (Slide 118) Now, in the Rejoinder, Slogaseems to 19 between the parties to the proceedings ooatheusion
20 think that the quashing decision is a truamg cwhich 20 or non-conclusion of an agreement on thetide real
21 absolves it from international responsibility 21 estate ... in Kriva Ol'ka."
22 Unsurprisingly we disagree. 22 Now, | referred in slide 110 to the lettthat
23 In its Rejoinder, Slovakia refers to #veard in 23 were sent to the Ministry of Environmentatel 2016
24 ECE v Czech Republic, but ECE is readily 24 where it had already accepted that no agmtdmae been
25 distinguishable. In ECE the claimant sulasidhad 25 reached. So the Ministry was acting incaestly to
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10:57 1 avoid having to make any decision in AC@'sur. 11:19 1 hydrocarbons from an exploration well.
2 And so, in summary, Slovakia's messadgigoovery 2 But under the EIA amendment, a contrastay was
3 throughout 2016 and 2017 was clear: we willgrant 3 proposing to drill an exploration well to gtte
4 you any approval that allows you to accesthe 4 greater than 600 metres -- please forgiveanedt
5 Ol'ka site to drill your exploration well. 5 zooming in on this slide, it's very small, buf
6 So that concludes Kriva Olka. | don'ownwhether 6 an exploration well greater than 600 metrgaired
7 the Tribunal would like to take a short break. 7 a preliminary EIA to be submitted to the relel
8 THE PRESIDENT: Yes, | had thought that it mightdood to 8 district office (Slide 123). And I'll comediain
9 have a break around exactly this time. 9 a moment to explain why this new requiremecien the
10 MR TUSHINGHAM: Perfect. 10 amendment did not apply to AOG's exploratietis.
11 THE PRESIDENT: Which is 11.00. 11 (Slide 124) Now, the EIA Act establistzel@ngthy
12 So you are a little bit over half of your 12 seven-stage process to assess the enviraiinegpact
13 presentation, | assume? 13 of proposed activities. We have summarisatigrocess
14 MR TUSHINGHAM: Yes. 14 in this demonstrative flow chart, which | ddrave
15 THE PRESIDENT: Yes. 15 time to go through in detail, but the Triblumas all
16 Should we take 15 minutes now? 16 of the references there.
17 MR TUSHINGHAM: Great. 17 Based on the EIA Act as it stood in 2Qt#,
18 THE PRESIDENT: Resume at 11.15, and then yowoaiplete 18 process was not and could not have beenroplated by
19 your presentation. 19 Discovery when it acquired AOG. Moreoveis fhrocess
20 MR TUSHINGHAM: Thank you very much. 20 was not and could not have been contempigted
21 THE PRESIDENT: Good. Thank you. 21 Discovery --
22 (10.58 am) 22 PROFESSOR SANDS: Sorry, could | just ask abimtf t
23 (A short break) 23 because | do know a little bit about thes® EI
24 (11.18 am) 24 directives, and if you go back to your stie
25 THE PRESIDENT: Mr Tushingham, before you sfadt on how 25 page 123.
Page 61 Page 63
11:18 1 we will proceed. 11:21 1 MR TUSHINGHAM: Yes.
2 Professor Sands has a commitment thairsgortant 2 PROFESSOR SANDS: You will see that the date®f th
3 one he has to attend at 1.30. He needswe heae 3 directive at the EU level which brought thitoi effect
4 a little before 1 o'clock. So we thought oyce are 4 was December 2011.
5 done maybe you could start about half an tathryour 5 MR TUSHINGHAM: Yes.
6 presentation, and then we'll have the br&xtkerwise 6 PROFESSOR SANDS: With a lengthy period for staidsing
7 we will have to have a long break, and | thirkare 7 into effect their legislation.
8 all pleased if we end a little earlier thiteafioon. 8 So on its face, a reasonable due diligammzed
9 Is that an acceptable way forward? 9 have thrown up that at some point before 208i&7
10 MR ANWAY: Yes, very happy to accommodate théotUinal. 10 directive would have had to have been impieatkat
11 THE PRESIDENT: That's fine with the Claimantna|? 11 domestic law.
12 MR TUSHINGHAM: That's fine by the Claimant. 12 So when you say they couldn't have knawmuld
13 THE PRESIDENT: Then you have the floor, Mr Tuasfiam. 13 be helpful to understand the timing elemésd. a
14 MR TUSHINGHAM: Thank you very much, Madam Presitl 14 MR TUSHINGHAM: So based on the domestic legigtat
15 So the final set of impugned measurege®glto the 15 position as it stood in 2014, when the investt --
16 environmental impact assessment processharslide 16 when AOG was acquired, based on the donlegtidative
17 sets out in a chronology the measures whérie wnposed 17 regime, that couldn't have been contemplatedithat
18 between August 2017 and June of 2018 (SBE@¢ and 18 was reinforced if you look particularly attisle 1 of
19 before developing those measures | will lyriestplain 19 the law.
20 the relevant background. 20 (Slide 125) So this is the EIA Act ast@iod both
21 So in October 2016, Slovakia passed amdment to 21 before and after the amendment. So thisdgwlates
22 its EIA Act, which came into force on 1 Jam2017. 22 proposed activities prior to a decision airth
23 Prior to that date, the Act did not regain EIA 23 location, or prior to their permit under sepa
24 before an exploration well could be drillesh EIA was 24 legislation, and we've referred in our Meroin our
25 only required when a contractor wanted tcaekt 25 Reply, to the equivalent provision underdinective,
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11:22 1 which we say is consistent with this ddrogsovision. 11:25 1 environment”. So that's the threshold.
2 So on a plain reading of the Act the amesmt did 2 (Slide 132) So we turn, then, to the fiEB
3 not apply to AOG's wells, and why was tha&cd&ise the 3 decision at Smilno. This was issued in Au@@dt7 by
4 Act regulated the procedure prior to a deoisio their 4 the Bardejov district office, and there ame¢hkey
5 location or permit, and that specifically unbéd 5 points: the first point is, the district offiin its
6 legislation under the Geology Act. 6 decision did not even conclude that the releva
7 In this case, the activities were perrditiader 7 threshold was engaged. There was no judtditand
8 the Geology Act because the Ministry had gihithe 8 no explanation that the project, the actisitiere
9 licences in 2006, and, significantly, a decisin 9 likely to have significant effects on the eowiment.
10 their location had been made in 2015. Andave that 10 And yet an order for a full EIA was still nead
11 from the detailed documents that | showeddwoing the 11 The purported justification was limitedet single
12 design of the geological task. 12 nebulous paragraph, which we have highlightethis
13 (Slide 126) And, indeed, Slovakia coneatiat AOG 13 slide. All that Slovakia can say by way efahce of
14 identified the location of its specific exiton 14 this decision is that:
15 drills in 2015. So we say it follows that timendment 15 "It details all comments and requestsrstibd in
16 did not apply to AOG's wells. 16 the proceedings and contains sufficientfjaation."
17 In late 2016 and early 2017, both theisttip and 17 Rejoinder at paragraph 450.
18 the minister confirmed that AOG was not lggabliged 18 But it was not enough for the distridiags
19 to perform a preliminary EIA for its explamt wells 19 simply to repeat verbatim comments and raqudsich
20 (Slide 127). We have summarised the relestatgements 20 had been submitted to it after AOG filed its
21 in our Reply at 309, and | won't repeat theme, but 21 application. An order for a fuller EIA neéde be
22 you have all of the references there. 22 based on a rational foundation of fact, astifjed by
23 (Slide 128) But in late 2016, the ministrrted 23 reference to the thresholds, in other wasidmificant
24 repeatedly asking AOG voluntarily to agrepedorm 24 effects. This was not done.
25 a preliminary EIA. Slovakia says in its Regter at 25 (Slide 133) The Ruska Poruba EIA decisian issued
Page 65 Page 67
11:24 1 158-159 that the minister only made "amgasal”, but 11:27 1 in September 2017, and the purportedigeagion given
2 the record shows that he made three separpiests, 2 by the Humenné district office was almost taeh to
3 and we've included them here on the slidego T 3 the Smilno EIA decision, and so all of theicisms we
4 requests were made in public statements, winth 4 make about the Smilno decision apply here too.
5 issued on 29 November and 3 December, anchttierd 5 (Slide 134) And then as to the Kriva Oliell,
6 request was made at a meeting with AOG oneicember. 6 that decision was issued in March of 2018, aadave
7 (Slide 129) These requests understangddited AOG 7 explained in detail in our Reply at 171-175wihis
8 in an invidious position. It was being sirhit by 8 decision was not based on any rational evialent
9 the minister as the only exploration licenotgar in 9 foundation, and was inconsistent with numeearier
10 Slovakia who was being asked to perform bnpireary 10 statements that Slovakia had made.
11 EIA, even though it had no legal obligatioro so. 11 So, in short, the project to drill thélsee wells
12 In reality, Discovery had no other option tausubmit 12 was halted not only by the individual impugmeeasures
13 to the process. 13 we looked at earlier in relation to Smilnal &riva
14 (Slide 130) So in mid-2017, AOG submitted 14 Ol'ka; the project was also halted becaugeigforted
15 preliminary EIAs for the three wells to thstdct 15 environmental considerations, which wereagisr the
16 offices, and we've given a reference hef6's 16 first time by the district offices in theiecisions.
17 Smilno EIA application. It is an extremebtailed 17 What does Slovakia say in response? ,\féelihe
18 document, supported by technical explanaaoas 18 first time in the Rejoinder we see a refeegiocthe
19 evidence, which explained the task, the dezfighe 19 precautionary principle. No reference waderta that
20 well, and the reasons why the well and thekwauld 20 principle in the Counter-Memorial, and tlEswe say,
21 not have significant effects on the environine 21 an ex post facto attempt by Slovakia to ditbe
22 (Slide 131) It is common ground that edeofor 22 indefensible decisions.
23 a full EIA could only have been made by tistridt 23 The authorities that have been citedlbye&ia in
24 offices if they were satisfied that the exalion 24 its Rejoinder, and which have linked the amionary
25 drills were "likely to have significant eftsmn the 25 principle to environmental impact assessmevese
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11:28 1 concerned with unconventional hydrocarsguioration 11:31 1 "... will not have any unfavourablepewts on their
2 projects (Slide 135). In other words, expigrior 2 surroundings and the environment in general."
3 shale gas using hydraulic fracking, and yousee that 3 Yet, a few months later, the district g8
4 on this slide. This is one of the authoritlest is 4 reached precisely the opposite conclusioroedered
5 cited by the Respondent. 5 a full EIA which put a halt to the project bdon
6 (Slide 136) But in its project AOG was artdking 6 purported environmental considerations.
7 conventional hydrocarbon exploration and St@vanew 7 Minister S6lymos also noted that 8,000e@#bion
8 this. Some of the activists had presentechoents to 8 wells had been drilled in Slovakia, and thaibtry:
9 the district offices during the preliminary2El 9 "... was not aware of even a single [@mrinental]
10 applications, and they tried to suggestAl@6 was 10 problem occurring as the consequence of 8,088
11 targeting unconventional hydrocarbon sour&s.in 11 [wells]."
12 its response to the Medzilaborce office,aswill see 12 Against that background, why did AOGpased
13 on the right-hand side of this screen, AO@: sa 13 drills suddenly propose such a significesk to the
14 "This objection is unjustified for theléaving 14 environment when the decisions were madevalsh has
15 reason: 15 no answer to that question.
16 ... the Claimant does not even plan trycaut 16 (Slide 141) The final point is that, oacgin,
17 unconventional mining." 17 Slovakia has produced no witness testimany finy
18 And that was consistent with numerousioth 18 state official who was involved in these dietis, and
19 statements that AOG had made prior to that dehis 19 no internal documents relating to these aetss
20 was Ms Varjanova's submission to the distifiite. 20 despite having voluntarily agreed to seaoclifose
21 (Slide 137) But in any event, the autfesithat 21 documents.
22 have been cited by the Respondent in rel&dicime 22 Those facts, we say, only reinforce asechat
23 precautionary principle in the Rejoinder ndd provide 23 the district offices' decision-making process flawed
24 a justification for the decisions. Accordioghis 24 and that the decisions had no rational etimlen
25 case, which the Respondent relies upon, the 25 foundation.
Page 69 Page 71
11:30 1 precautionary principle applies: 11:32 1 Then the final impugned measure relat¢he EIA
2 "... if it cannot be excluded on the basis 2 condition which was imposed in June 2018 erStidnik
3 objective information that the plan or projedit have 3 licence (Slide 142) which then required AOGéoform
4 significant effects on the site concerned.” 4 a preliminary EIA before drilling any new eagtion
5 Now, in the present case we say therewwas 5 well to a depth greater than 600 metres.
6 objective information on which the districfioés 6 So that concludes the impugned measutdsiau see
7 could have concluded that the drills posedifaant 7 here (Slide 144) again the same table | shgwed
8 risks of environmental effects. 8 earlier on.
9 (Slide 138) In its pleadings Slovakiagrie 9 | would now like to highlight the conseques of
10 downplay the impact of the EIA decisions.t Bis is 10 the impugned measures, and | want to higtfingia
11 wrong. As a result of these decisions Discpwas now 11 (Slide 146) The first is that the measymevented
12 staring down the barrel of a lengthy, expenand 12 Discovery from completing the geological ta3kat, we
13 open-ended full EIA process for all wells g¥htould 13 say, is clear from the evidence and frondth@iments
14 have gone on for years before any exploratiehcould 14 that I've shown you this morning.
15 be drilled. The decisions were, as we've isadur 15 (Slide 147) The second is that the measur
16 pleadings, the final nail in the coffin fbetproject. 16 destroyed the economic and commercial viglufithe
17 (Slide 139) Moreover, the decisions were 17 project, and we've included references hiera the
18 inconsistent with numerous previous stateswhich 18 witness evidence of Mr Lewis and Mr Fradéaving been
19 Slovakia had made, and | would like to focus 19 prevented from completing the task over myaays by
20 specifically on one statement that the ménikimself 20 Slovakia's own conduct, as we have seempyrtject
21 made in January 2017, in other words befard=t A 21 failed both economically and commerciallyhefle was
22 applications were submitted. 22 a clear link between the two.
23 (Slide 140) Minister S6lymos in this downt 23 And at this point | would like to considlee
24 specifically assured local residents that AO0G 24 operating committee meeting minutes (Slid®) 14at are
25 activities: 25 included on the slide here. So these mirareesf
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11:34 1 a meeting that took place in October 2ahd, Slovakia 11:37 1 (Slide 151) So the fourth consequeritiee
2 refers to these minutes extensively in itoReer, as 2 impugned measures was that they caused Jkiihdraw
3 you will have seen. 3 from the project, and we can see on the bkde the
4 But Slovakia is looking at events from #eng end 4 reasons that JKX gave in the documents far tha
5 of the telescope, and Slovakia ignores théesbim 5 decision. We say there is a clear link betwtbe
6 which the remarks were made by Mr Lewis, agegion 6 impugned measures and the decision by JKXttalmw,
7 the right-hand side. 7 and those remarks are consistent with JKX{grks in
8 This meeting occurred, number one, afteGthad 8 the minutes from October of 2017.
9 been slogging away at Smilno since late 2010wt 9 (Slide 152) Later on, Romgaz also withdfiexn the
10 being able to use the road to access then8wsiik; 10 project, citing opposition of institutionsdan
11 number two, after AOG had been going rourdirities 11 population to drilling wells in the area ofarest.
12 since January 2016 with the Ministry of Agitare and 12 (Slide 153) Fifth, the impugned measpresented
13 the Ministry of Environment without being altb access 13 Discovery from securing further external fimgdor the
14 the Kriva Ol'ka site; and number three, atfter 14 project in 2017 and 2018. Against the bamlgd of the
15 district offices had already ordered full Elidr both 15 impugned measures, it is unsurprising thet®iery was
16 Smilno and Ruské Poruba. 16 unable to attract further external fundingtfie
17 So having been subjected to an onslafghtpugned 17 project in 2017 and 2018. In short, and a&idser
18 measures by Slovakia since late 2015 whietgmted the 18 says, Slovakia's own conduct rendered theqiro
19 task from being completed, Mr Lewis' remaakes 19 unfinanceable in 2017 and 2018.
20 understandable. 20 (Slide 154) So those are the consequehaeet
21 Moreover, JKX and Romgaz were cominghéosame 21 now move very briefly to jurisdiction.
22 conclusion as Mr Lewis, and you can see en th 22 In its Counter-Memorial, Slovakia, as yall have
23 right-hand side: 23 seen, raised a scattershot of jurisdictiobgctions.
24 "JKX said that 'all the ways out seerhdwe 24 None of those objections were foreshadoweslyakia
25 closed', and 'political barriers are eregibdrever 25 in the extensive consultations which took@laefore
Page 73 Page 75
11:35 1 they're needed'." 11:38 1 the arbitration, and the objections drenaconceived
2 So the third consequence of the impugnesgisores is 2 for the reasons that we have explained inldetaur
3 that they caused Akard to stop providing fagdo 3 Reply. Jurisdiction is taken very lightlythre
4 Discovery for the project (Slide 149). Ak#at 4 Rejoinder -- and we say rightly so -- andrioh
5 entered into its agreement with Discovery 5 proposing to say anything more orally abquintess
6 in October 2015, but more than one year hae ¢y and 6 the Tribunal has any questions. And we cabaisly
7 none of the initial exploration wells had bekitied, 7 move on to liability.
8 because of the impugned measures. Akardlbadyc 8 (Slide 155) So, again, I'm going to tkie t
9 lost patience, and one can see that from A&kard 9 relatively briefly, because you have heardfis
10 response in this letter. This is Akard'sratty: 10 extensively in writing.
11 "[Discovery, that's 'DG'] has also breath 11 As to FET (Slide 157) the FET standarthan
12 Section 4 of the Agreement by failing to eaits 100% 12 bilateral investment treaty is not limitedhe
13 owned subsidiary, Alpine ... to 'use its ledfirts to 13 minimum standard of treatment under customary
14 drill ... the Initial Wells.' To date not@well has 14 international law. Again, we've addressésl th
15 been drilled, nor have any drilling operasicommenced 15 extensively in our Reply. We say it is cldsat
16 after almost fifteen (15) months of operaditn 16 Article 11(2)(a) is an autonomous FET standand
17 What did Mr Lewis say in response to Alkar 17 we've explained why the ordinary meaninghefBIT and
18 (Slide 150): 18 the consistent jurisprudence of investmeniitals
19 "DG has regularly provided informationtbiephone, 19 provides no support for Slovakia's intergieta And
20 electronic conference and email about Alpinagoing 20 again, this point is taken very lightly ireth
21 efforts to drill the Initial Wells. DG hatsa 21 Rejoinder.
22 attended many meetings with Akard over tte year ... 22 It is clear that the FET standard encasgsithe
23 Akard is also well aware of the problems Adphas 23 following core protections: first of all, $takia must
24 faced with protesters and with obstructiortzy 24 not frustrate an investor's legitimate exg@mns;
25 courts, police and other government officials 25 second, Slovakia must not act inconsistetttlycl,
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11:39 1 Slovakia must not act arbitrarily or ncemparently; 11:42 1 very familiar to this Tribunal, but we drparticular
2 and, fourth, Slovakia must not commit a deofal 2 attention to Crystallex, and the discussiomfr
3 justice. 3 paragraphs 576 onwards.
4 (Slide 158) So as to legitimate expeatatioHere 4 Crystallex was, of course, a case where th
5 we've provided a cross-reference to the table, 5 investor's project to exploit a gold deposisvinalted
6 summarising which measures we say frustratecbiery's 6 by a permit denial letter issued by Venezsidiahistry
7 legitimate expectations. And as | explaineithe 7 of Environment on purported environmental gds) and
8 beginning, we say Discovery held legitimatpestations 8 the issue was whether the denial of that pidsraached
9 based on the terms of the licences and thio@eAct. 9 the autonomous FET standard in the relevant Bind at
10 Each of the measures that we've listed haes&dited 10 paragraph 578, the tribunal quoted the wadhkn
11 Discovery's legitimate expectations. 11 definition or explanation of the concept of
12 Number one, they prevented AOG from cetn the 12 arbitrariness, and we would draw attentioinéb test
13 geological task. And number two, they inedlvnumerous 13 particularly as regards the conduct of theistliy of
14 Slovak state organs objecting to the exptoratThat 14 Agriculture and the Ministry of Environmentrielation
15 ties back with the two expectations thatdragsed 15 to the impugned measures at Kriva Ol'ka.
16 earlier. 16 At paragraph 579, the tribunal noted thatnotion
17 So taking the police as one example. piiee's 17 of transparency is linked to consistency: amne of the
18 conduct in relation to the road undoubtedgvented 18 state cannot affirm what another arm deoidiset
19 AOG from completing the task, and involvestate organ 19 detriment of a foreign investor, and thanp
20 objecting to the exploration. Without bealge to use 20 relevant to many of the impugned measures.
21 the road to bring the drilling rig to theesit 21 At paragraph 581, the tribunal made thetghat
22 Discovery was unable to drill its well. Asidhilar 22 it is a state's prerogative right to grardemy
23 conclusions apply to the prosecutor's conaludtthe 23 a permit or approval as a matter of domézstic
24 Mol's conduct in instructing the police ttie road 24 especially one affecting natural resources.
25 was a private road, private property. 25 But, a state would incur liability undiee BIT if
Page 77 Page 79
11:41 1 Reduced to its core, Slovakia's defeancerning 11:44 1 the treatment of the investor in the psedeading to
2 the events at Smilno rest on an assertiorttithabad 2 the denial was unfair or inequitable, becéusas
3 was private land, but that is wrong for theson that 3 arbitrary, lacking in transparency or consisye and
4 we have explained in detail. 4 the same basic point is made in the last seate
5 At Kriva Ol'ka, the Ministry of Agricultets 5 (Slide 160) The next point arising frors thward
6 conduct in refusing to approve the amendmevigmted 6 relates to the concept of deference, andghat
7 AOG from completing the task and involved aebther 7 a concept invoked by Slovakia in its pleadinBst the
8 state organ objecting to the exploration, thrdsame 8 tribunal in Crystallex makes the point theedence to
9 conclusion applies to the Ministry of Envirosmils 9 primary decision-makers cannot be unlimitegdoise
10 conduct in refusing to grant a compulsoneasorder, 10 otherwise the standards of protection irBffewould
11 and then later suspending the proceedinbis conduct 11 be rendered nugatory.
12 too prevented AOG from completing the taski, iavolved 12 Moving to 590, on the facts of Crystallex
13 the Ministry objecting to the geological egalion. 13 "The Permit denial letter [was] a mere smd
14 And then the same conclusions, you Witlourse 14 a half pages [and] purports to set out teged
15 understand, apply to the environmental impsséssment 15 reasons for denying the Permit."
16 process. 16 And you see reference there to enviromahen
17 And specifically there, the explorati@m®ehces had 17 considerations.
18 asked, or recorded whether the district efficbjected 18 But the tribunal concluded that the wawhich
19 to the exploration, and we saw earlier they t 19 those matters had been put forward in ther latas
20 recorded no objection. And then suddenB0iti7, the 20 arbitrary and evidenced a lack of transpareand
21 district offices objected in the EIA decision 21 consistency.
22 So that's legitimate expectations. 22 593:
23 So we now move forward to the other liobthe FET 23 "For the Tribunal, Venezuela had the borith
24 standard (Slide 159), and it's instructivieflyrto 24 elucidate the reasons for denying the Penitlitsome
25 recap some of the principles which will, oficse, be 25 kind of supporting data ..."
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11:45 1 And we say that's particularly relenarthe EIA 11:48 1 regional court.
2 decisions, which weren't based on any rational 2 Now, Slovakia denies that the FET stangantects
3 foundation of fact or data. The same basictpat 3 against a substantive denial of justice. \§agtee,
4 594 and 597. 4 and respectfully embrace the conclusionsehthjority
5 (Slide 161) And then at 599, references to 5 in Infinito Gold which we have summarised bis sslide
6 "... changes in policy at the nationaklestarted 6 but | don't have time to go through in detail.
7 to have repercussions over the permittinggee¢and)] 7 (Slide 165) Applying these principledsitlear
8 political pressure regarding the projectedinning] 8 that the conduct of Slovakia's judiciary dseached
9 to pervade the process." 9 the FET standard, and again we have addrésisqubint
10 And those considerations are particulialgvant 10 in detail in our written pleadings and youi e
11 and analogous here as regards the condtiw of 11 hearing further from Professor Stevcek nesekwhose
12 Ministry of Agriculture and the Ministry ofriZzironment, 12 opinions on Slovak law we say amply supgw@sée
13 as we saw when | took you through the measure 13 conclusions.
14 (Slide 162) So, applying those principles say 14 (Slide 166) As to the other substantigqtions,
15 Slovakia acted inconsistently, and henceeadh of 15 again, there is insufficient time orally tal®rate on
16 the FET standard in the BIT. 16 what we've already said in writing about orzéi
17 At Smilno, on the one hand, the mayor Sliogtakia's 17 treatment, effective means and expropriabahyve
18 official maps confirmed that the road wasiblis road. 18 maintain that Slovakia breached these otlitestantive
19 On the other hand, the police and the Mipistr 19 protections for the reasons explained inpteadings.
20 Interior refused to accept that the road avasblic 20 (Slide 169) So | will now, with the Tribal's
21 road. What's more, the police themselves adopting 21 leave, address my final topic before handivey to
22 internally inconsistent positions, and adl thile 22 Mr Newing on quantum.
23 Discovery was prevented from using the roadtill its 23 So, causation (Slide 170). The legalftes
24 exploration well. 24 causation is common ground: was there acserifly
25 Similar inconsistencies occurred at Kdl&a: 25 clear direct link between Slovakia's breadfdke BIT
Page 81 Page 83
11:46 1 approval of the lease versus refusal poose the 11:49 1 and Discovery's inability to complete pineject.
2 amendment, and then refusal to grant a commyuecess 2 Applying that test, we say the answer is tjegss.
3 order. And then, again, further inconsistesiciuring 3 The impugned measures placed Slovakia in brefits
4 the EIA applications. The district officesdha 4 obligations under the BIT. These breacheggmted
5 confirmed during the licence renewals thatasgtion 5 Discovery from completing its project, andsbo
6 would not affect interests associated wittseovation 6 breaches therefore wiped out the value ofdisgy's
7 of nature and landscape. Minister Sélymosissmged 7 investment.
8 his assurance to local residents that therédnith be 8 Slovakia's arguments on causation, welsagg no
9 any unfavourable impacts on the surroundingstlae 9 merit.
10 environment in general, and yet the EIA dexswere 10 (Slide 171) So for the first time inRsjoinder,
11 issued. 11 Slovakia refers to this award in Blusun Witaut the
12 (Slide 163) What's more, Slovakia acted 12 facts of this case are readily distinguishabl
13 non-transparently and arbitrarily. 1've athe touched 13 And you can see on the next slide (17&) Blusun
14 on this point in my oral submissions, andeveealt 14 was a case where, number one, the projeet netained
15 with the point extensively in our written gings. 15 the substantial financing which was requieed| number
16 | won't repeat what we've said; we say apglyte 16 two, in the arbitration itself the claimamwéstor
17 legal principles summarised in Crystalleg, ithpugned 17 conceded that its failure to obtain suchriaiag was
18 measures involved the police, the prosectiter, 18 the immediate and proximate cause of theeprsj
19 Ministry of Agriculture, the Ministry of Enonment, 19 failure.
20 and the district offices acting non-transptyeand 20 By contrast in this case, Slovakia dithob
21 arbitrarily. 21 substantial financing for the project, irlljidrom
22 (Slide 164) Finally, turning to the contlaf 22 Mr Lewis, then from Akard, and on the bagithat
23 Slovakia's judiciary. This, too, also breatthe FET 23 funding, it engaged in a lengthy process twerand
24 standard, and this relates to the decisibtieo 24 a half years to advance the project. Anchrse of
25 interim injunction from the district courtcathe 25 all, Discovery does not admit that the imratadbr
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11:50 1 proximate cause of the project's failuas the absence | 11:53 1 Silver, or Bear Creek, where the concegst kmked to
2 of financing. 2 relevant and applicable rules of domestic or
3 It is true that Akard stopped providingding 3 international law.
4 in January 2017. But at that point, Discowid/not 4 But even if the Tribunal were willing tpy
5 suddenly give up on the project. As we haens 5 Slovakia's ill-defined concept, its argumenstfail
6 Discovery continued to engage with the Miryistr 6 on the facts.
7 Environment to obtain a compulsory accessrotule it 7 (Slide 176) Discovery did not fail to abta
8 was rebuffed in March 2017, and then lateiraiga 8 a social licence. As you may have seen fronea 1 of
9 2017, when the Ministry suspended the proogsdi 9 our Reply, we summarise the extensive evidehe®©G's
10 Moreover, Discovery continued to engadgh the EIA 10 community engagement throughout the projektch of
11 process throughout 2017 and into 2018. $tthase 11 that evidence has either been ignored or
12 impugned measures, all of the impugned meagtom 12 mischaracterised by Slovakia.
13 late 2015 onwards, which were the proximatese of the 13 So, consider the Rejoinder at paragré@hoh the
14 project's failure. So Slovakia's argumergsdwot work 14 left-hand side. It's said that Discovery ente
15 on the facts. 15 choice to:
16 (Slide 173) Moreover, Discovery's inapito 16 "Attempt to drill without notice to thedal
17 obtain further external funding in 2017 afdwas 17 community ..."
18 a consequence of the impugned measureswakisot 18 Well, we say that is a clear distortiéthe
19 the proximate cause of the failure of thggmto 19 evidence. See our Reply at paragraphs 28t30,
20 Now, in its Rejoinder at 78-82, Slovasays: well, 20 paragraph 76 and the entirety of Annex ihgthe
21 okay, the project failed because Mr Lewis enad 21 extensive evidence of community engagemantthrted
22 "a conscious choice" to stop funding thegqarbin 22 way back in 2015.
23 2018. And we reject that submission. 23 Consider also paragraph 87 of the Regointlere
24 Slovakia relies in support of its submaison the 24 it's said:
25 minutes from October of 2017, which we looked 25 "In the very first meeting Discovery helith the
Page 85 Page 87

11:52 1 earlier, the operating committee meetingtes, and 11:54 1 local citizens in 2017 ..."
2 Slovakia has distorted the context in whidséh 2 That also ignores the extensive evidenoesarised
3 remarks were made. 3 in Annex 1, which shows that numerous meetivgye held
4 The reason why no further activities wandertaken 4 with the local community from as early as keby 2015.
5 after 2018 was because Slovakia's own cortrutt 5 So the argument on causation does natfiyeite
6 prevented Discovery from completing the taSh.at 6 ground factually, but in any event, any altef@lure
7 Smilno we've seen all of the measures, a@dika 7 to obtain a social licence was not the proténcause
8 the same, and then again with respect tolthe E 8 of the failure of the project. The proximeteise was
9 process. 9 the impugned measures.
10 (Slide 174) Slovakia's next line of dttan 10 (Slide 177) And the final line of attamk
11 causation is based on the concept of a dmsate to 11 causation is based on contributory faults ¢ommon
12 operate, SLO. Now, Slovakia's conceptiothisf 12 ground that damages could only be reducBlbifakia
13 concept is uncertain and has evolved corsitier 13 can show that Discovery committed a wilfuhegligent
14 throughout the arbitration, as you can see. By 14 act or omission within the meaning of Artig of the
15 these descriptions, a social licence to ¢paeems to 15 ILC Articles. Slovakia relies on three ireds in its
16 be all things to all people. 16 Rejoinder at 583-586, but none comes anywdiese to
17 (Slide 175) Looking at the awards thatehapplied 17 a wilful or negligent act or omission.
18 this concept, this concept has been appliedridy 18 So at Smilno, it's said that Discoverg wagligent
19 where there was a clear legal basis for deingn 19 because the road was private property and f&¢sl to
20 either the national law of the host statenor 20 secure access rights. But as we've explained
21 relevant and applicable rules of internafitana. 21 Slovakia's case theory here is wrong bedaes®ad
22 But in this case Slovakia concedes iRé@minder 22 was a public road. Discovery cannot be bthfoe
23 that neither Slovak law nor the BIT expressly 23 relying on Slovakia's official maps or theyorts
24 incorporate the concept. So this case is 24 contemporaneous statements.
25 distinguishable from awards such as Southrisare 25 At Kriva Ol'ka it's said that Discoverpasv
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11:56 1 negligent because AOG made a one-day tfefeguesting 11:58 1 property lost.
2 its extension to the lease. But, as we'viaagt, 2 The Tribunal will have seen that the naiea of
3 that was of no consequence. State Forestnetvthe 3 disagreement between the parties is the melbgythat
4 technicality and agreed to extend the terth@fease. 4 should be used to do this, and in particulzetiver the
5 So Discovery's complaint is that the Ministry, 5 Tribunal should use a DCF method, and thatat Wil
6 specifically Mr Regec, withheld approval oetextual 6 address in more detail.
7 grounds and for an improper purpose. Ancetifesr, 7 Both parties refer to other cases whehnastor
8 the Ministry of Environment refused to grant 8 has not been accepted, but at the end ofthé'sl
9 a compulsory access order. Discovery carbtdraed 9 for the Tribunal to find the most appropriate
10 for the conduct of these two state organs. 10 methodology for this case that results ih ful
11 Then as to the EIA process, Slovakia doesllege 11 reparation, and the quote in Lemire v Ukrainghe
12 that Discovery was guilty of any wilful orgligient act 12 slide supports that.
13 or omission during the EIA process, and abahgument 13 (Slide 181) So the first question which Tribunal
14 does not work. 14 will need to consider is what is the factialation
15 So that's all | have to say on causatrahl'll 15 that, more probably than not, Discovery wddsle been
16 now hand over to Mr Newing. 16 in had the breaches not been committedhiedut-for
17 MR NEWING: Thank you very much. I'm going taleeks the 17 scenario. Mr Tushingham has already expidihe
18 Tribunal on quantum. | apologise, my slidesnot 18 consequences of Slovakia's breaches, whishlmeu
19 quite as interesting as Mr Tushingham'’s amdrere in 19 eliminated in this but-for scenario, and som't
20 the standard style of just words on a p&ye.also in 20 intend to go through them in any detail. Télevant
21 the interests of time | won't be running tiyio 21 assumptions that have been made are orideeasid
22 absolutely everything on the slides. I'@ided 22 have been dealt with in the Claimant's Meai@i
23 relevant quotes from relevant case law, limifTribunal 23 paragraphs 294-298.
24 will be familiar with many of the cases, saill run 24 (Slide 182) So then we turn to the qoestif what
25 through some of these relatively quickly,ibeipg with 25 is the compensation that Discovery shouldivecto
Page 89 Page 91
11:57 1 the legal principles the Tribunal mustsidar when 12:00 1 eliminate all of the negative consequentése
2 determining the appropriate award of damadésse are 2 breaches and put it in that but-for situatidhis is
3 not controversial, and we understand thenetodmmon 3 legally what the Tribunal are seeking to aghie
4 ground (Slide 179). 4 We submit it is then a matter of evideand expert
5 The key points have been set out in ounbfél at 5 evidence as to how such a value is to be ledbzl
6 paragraphs 271-280 and are on the slidehbut t 6 It is common ground that there are thraégnm
7 generally accepted principle is that set ouhée 7 approaches: an income-based approach; a nizket!
8 decision in Chorzow Factory, which requires state to 8 approach, and an asset-based approach. \Whslst
9 make full reparation. That is, that it musfar as 9 a question ultimately for the Tribunal to doles which
10 possible wipe out all of the consequencékeillegal 10 of these methods meets the standard foratmaywe
11 act and re-establish the situation which diowl all 11 submit it can only do so by being guidedhzyéxpert
12 probability, have existed if that act had loe¢n 12 evidence as to which is the most appropviaieto
13 committed. 13 calculate the FMV and achieve the goal ofiting
14 (Slide 180) So what the Tribunal is reggito do 14 Discovery full reparation in this case. Adidcovery's
15 in assessing damages is to restore the éhparty to 15 position is that the income method, and palarly the
16 the situation which it more likely than natwld have 16 use of a DCF model, is the only approachuwliat
17 been in had the wrongful act not been corenhitThis 17 result in an FMV that gives full reparation.
18 is the but-for principle. It does not melaatithe 18 Alternatives have been put forward in@f&mant's
19 Tribunal must find precisely what would héeppened, 19 Reply, based on the other approaches. Buivis in
20 as the Respondent appears to suggest ipjisRer, 20 response to the Respondent's objection timtoene
21 only what the situation is that more likdtgm not the 21 approach in its Counter-Memorial, and soshsuld not
22 Claimant would have been in, but for the Redpnt's 22 be seen as any form of acceptance by Disgdhat the
23 breaches. 23 DCF approach is not appropriate.
24 The assessment of damage is generakyptertas 24 (Slide 183) So turning to look in moréaileat the
25 being to find the fair market value, or FM the 25 income-based valuation and DCF approach.
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12:01 1 (Slide 184) Slovakia challenges theaf<DCF in 12:03 1 they did. That expenditure was apprometié form of
2 this case on the basis that it considersheto 2 authorisation for expenditure, AFEs, for three
3 inappropriate for a project at the explorastage and 3 exploration wells. That could only have hamakon the
4 which has not yet conducted any drilling. téwer, DCF 4 back of the analysis that Discovery conducted.
5 is commonly used by potential purchasers wiaduing 5 Mr Howard and Dr Simon Moy, another of &aigery's
6 targets, including at the exploration levat a 6 experts, both refer to surveys carried outhkey
7 particularly in the oil and gas industry, las future 7 Society of Petroleum Evaluation Engineersiih&and
8 cash flow is reasonably ascertainable beaafube 8 2022, which report that DCF was by far the tuseful
9 nature of the market. It is possible to have 9 method of valuation.
10 an estimate of the price, and so as longasan have 10 Further, and of particular relevanceMdy refers
11 an estimate of the volume and the cost, @iotvhich we 11 in his second report to a paper from theedpaif
12 say are present here, as set out by thetexjpm 12 Petroleum Engineers -- which confusinglyasthe same
13 whom Discovery relies, then you can conduaCé 13 thing as the SPEE -- in 2016, which confithat the
14 analysis and adjust it as necessary to et & 14 valuation of an exploration portfolio is commmiy based
15 perceived risk. That is precisely what we sa 15 on an expected value approach based on avBIG&tion
16 Discovery's experts have done. 16 of exploration success cases for the prospect
17 We also point out that Discovery itseléh 17 resources within the portfolio.
18 contemporaneously used a basic DCF method whe 18 The Tribunal will have seen from the diegs that
19 estimating a value for potential profits ofre of the 19 there was an issue as to whether the hydroeain
20 shallower prospects when marketing to iteil 20 this case should be classified as prospecs@urces,
21 investors. An example of this for the Trialm 21 contingent resources, or reserves. It isgted that
22 reference can be seen on page 30 of Exhib&0C 22 until any discovery is made, there are onbgpective
23 although I do not need to turn that up now. 23 resources, although Discovery submits thaftibunal
24 (Slide 185) Discovery's experts confirtyiDCF is 24 must put itself in the but-for scenario, anccannot
25 the most appropriate approach. As alreadytioresd, 25 just consider the position at the time thajqmt
Page 93 Page 95
12:.02 1 the products are commodities and tradéy éas 12:05 1 stopped. Once a discovery is made, thegrbe at least
2 well-developed and liquid markets. In addifi€olin 2 contingent resources, and depending on tlet dév
3 Howard, one of Discovery's experts, notesldrge 3 commerciality, they may be reserves.
4 projects of this nature are only undertakéer dfie 4 One of the mistakes we say Slovakia aneXperts
5 owners have conducted an analysis of projability, 5 continue to make is to treat the hydrocartiortisis
6 otherwise they wouldn't be investing as mucthay 6 case as prospective resources, even in abut-f
7 did, and it must be remembered here thattia t 7 scenario when discovery has been made, whisimiply
8 investment from all parties, so including jibiat 8 wrong.
9 venture parties, in this project was €20 mnillat the 9 But the relevance of this 2016 SPE pap#y say
10 time it came to an end. 10 that even in a case where you only have potise
11 Discovery had conducted such analygds.nbt 11 resources, DCF is still a common method hfatéon.
12 a case, as the Respondent would lead yoeligvé, 12 This has also been established by Disgave
13 where Discovery had performed no analysiseéd, 13 experts by reference to the June 2011 andhveg20
14 after purchasing AOG, and in order to deteenthe most 14 Oilfield International reports that were @rout for
15 appropriate exploration wells to drill firBtiscovery 15 Tower Resources where a DCF method was asedue the
16 conducted numerous analyses, including amnsixte 16 prospective resources held at that time.s@'hee
17 interpretation of the 2D seismic data thak Ibeen 17 real-world examples where DCF has been usealte
18 acquired by Aurelian but not yet fully prosed, and 18 early-stage developments.
19 entirely new magneto-telluric analyses. 19 (Slide 186) There is also a real-worldregle of
20 That interpretation and analysis contihaeross 20 DCF being used on these very licence areas.
21 2014 to 2016, as can be seen from the refhattAOG 21 In April 2010 Macquarie Equities Researchligbbd
22 was giving to its JV partners over time ferences to 22 a briefing paper on Aurelian Oil & Gas, ahd t
23 some of those are on the slide -- as thogmdiviers 23 reference for that is on the slide. Thaluithed
24 themselves needed to be confident of the/sisednd 24 a breakdown showing the value per sharéatable to
25 plans to improve the expenditure for the mogne. And 25 the different assets held, including the Skov
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12:06 1 licences, and 19p per share risked walsuaétd to the 12:08 1 So where it appears to be acceptédtBR would be
2 Smilno prospect. 2 appropriate for producing assets, and itsie elear
3 It is worth noting that this paper alsates that 3 that both of these factors would affect a atidun of
4 there were 339 million shares in issue atttia, 4 those such assets, it is clear that the droplue
5 meaning that the Smilno prospect, which lfitwas 5 has no bearing at all on the appropriatefeBEE&
6 not the entire licence area, was at that pejmrted 6 method in this case.
7 to be worth £64.4 million in April 2010. 7 In any event, as | mentioned earlier, Skw/s
8 Mr Howard explains in his second repaat this 8 experts' criticisms all stem from the incotrec
9 19p per share risked value can only have aeared at 9 assumption that we are valuing only prospectiv
10 using DCF modelling, showing, again, not dhbt it is 10 resources (Slide 189). In the but-for saenar
11 used at an early stage, but it has beenamstise 11 however, a discovery has been made ancealaination
12 very assets and indeed at an earlier stagetean the 12 codes relied on by Slovakia's experts contiide
13 current valuations. 13 income approach to be appropriate once awdisg has
14 Slovakia's experts seek to criticiseusbe of DCF 14 been made.
15 for an early stage project and rely on twaeso VALMIN 15 (Slide 190) Other valuation experts halge agreed
16 and CIMVAL. Both of these codes are for minand the 16 that DCF is appropriate, and certainly mggrapriate
17 latter in fact explicitly states it's not foetroleum 17 than using a comparables method for upstoéleend gas
18 assets. 18 projects. I've set out some quotes on tte slith
19 Mr Howard explains in his second repant] the 19 the relevant references, but I'm not goingptthrough
20 reference is on the slide at paragraph 7663B7), 20 them at this stage in the interests of time.
21 that mining projects are fundamentally déférand 21 (Slide 191) Prior tribunals have alsaU3€F for
22 have much greater uncertainty throughouéxipdoration 22 early-stage oil and gas investments. Icése of
23 and discovery stages. This is also relewasn 23 Divine Inspiration Group v Democratic Repalaf Congo,
24 considering that many of the authoritiescebn are 24 which was a case where the tribunal fountttteaeDRC
25 mining cases. 25 had breached its obligations under a conivaitth
Page 97 Page 99
12:07 1 What may or may not be an appropap@oach for | 12:10 1 permitted the claimant to explore and @xpkrtain
2 valuing a mining project at different levefswmaturity 2 oil and gas concessions in the DRC, at the afahe
3 therefore does not necessarily apply to vgluin 3 breach the exploration activities were atanfye
4 petroleum projects. 4 stage, and no drilling had yet been commera® the
5 Slovakia's experts also suggest that BCF i 5 case here. In that case the tribunal accéipted
6 inappropriate as it would not be used to repor 6 expert evidence as to the likelihood of expldie
7 an accounting book value, and may not be pairfor 7 hydrocarbon resources and used the DCF mathod
8 reporting financial information on a stock leange. 8 quantify the loss, describing it as "a recegdiand
9 Neither of those, however, are exercisestigat 9 commonly used method in the world of finarmetfie
10 Tribunal is being asked to do in this artitra What 10 evaluation of projects and companies".
11 the Tribunal is being asked to do is to distathe 11 Slovakia seeks to distinguish this cagtsi
12 FMV that would put Discovery in the positibmost 12 Rejoinder, but its comments miss the pdintlaims
13 likely would have been, but for Slovakia'sduhes. 13 that it is not comparable because in that taes
14 (Slide 188) The only additional arguntiat 14 Respondent did not challenge the DCF metiBod.that
15 Slovakia's experts come up with in their ada@ports 15 is precisely why it is relevant, as that dadiés that
16 is to suggest that the significant decreasles 16 in that case, both sides considered the D&tRad to be
17 valuation from the Claimant's Memorial toRtsply 17 appropriate. The simple fact that Slovakia i
18 indicates why DCF is inappropriate for thase. 18 challenging it in this case does not malmytless
19 However, that is a red herring. The sigaificdrop in 19 relevant.
20 value relates to two external factors, wiaigh be seen 20 In any event, the tribunal did not adbptDCF
21 in orange on the slide. The greatest drolime is 21 method simply because the respondent didhadienge
22 as a result of the change in price. Therskgoeatest 22 it, but because it considered it to be inappate.
23 drop is the result of an introduction in Slkia of 23 The rest of the sentence, which is quated
24 a windfall tax. Both of these factors woaftect any 24 paragraph 614(e) of the Respondent's Rejoguiss on
25 valuation at any stage. 25 to say that in this case with respect teaggessment
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1211 1 of future losses in a long-term projec@Happears to | 12:13 1 forward in this case is that exploratiayuld have been
2 be the most appropriate method. 2 successful, and obviously that's a matterttieat
3 The other points Slovakia makes aboutcthie are 3 Tribunal needs to consider.
4 similarly wide of the mark, as they are bazethe 4 But the absence of drilling itself canprgvent
5 fact that the respondent in that case dicimaitenge 5 the application of the DCF, because thatésipely
6 the volumes of probable reserves or the chaince 6 the issue that was prevented by Slovakiaaches, and
7 success applied; that is to say, the inputshé&DCF 7 in the but-for scenario those negative corsecgs must
8 model. Itis true that Slovakia challengeséhere, 8 be eliminated.
9 but those are then simply matters on whiclexperts 9 The third factor is that the Claimant wbbbve
10 will have differing opinions and it will berfthe 10 been able to finance and perform exploitatidgain,
11 Tribunal to make a determination. The sinfigpdé 11 in the but-for scenario, and as Mr Tushinghash
12 parties do not agree on the inputs doesender the 12 explained, it is Discovery's position thatficing for
13 use of DCF inappropriate; otherwise it waalckly be 13 exploitation would have been available, agdrtners,
14 used. 14 JKX and Romgaz, and the external funder, dkapuld
15 (Slide 192) There are also further cagese DCF 15 not have left the project and, similarly,esth
16 has been adopted, which are set out in tien@ht's 16 investors would not have been put off by Skis's
17 Memorial, and there are some in the nextamibree 17 conduct.
18 slides, which I'm going to go through relalyvquickly 18 A discovery would also have likely madieco
19 (Slide 193) and without going through thetgaan 19 financing options available. Mr Howard is kecond
20 detail in the interests of time. But thebiinal is 20 report talks about reserve-based lendingeXample.
21 obviously invited to read them in due coutséhe 21 Finally, the fourth factor is the Clairharould
22 extent they're not already familiar with them 22 have been able to sell any hydrocarbons pestuWe
23 (Slide 194). 23 don't think this is actually necessarily stiimg
24 (Slide 195) Two cases | will turn to tgbare 24 that's challenged, that Discovery would Haeen able
25 those which Slovakia refers to in its Cowhemorial 25 to sell in the current market, given the ref the
Page 101 Page 103
12:12 1 where DCF was rejected, and which theysstaiput 12:14 1 product, the energy policy in place inv8lda, and of
2 circumstances which must be shown for DCFetaded for 2 course the demand both in Slovakia and themeg
3 an early-stage investment. These are the clse 3 generally.
4 Al-Bahloul v Tajikistan and Bahgat v Egypt. 4 Turning to the second case, Discovery aéssiders
5 The tribunal in Al-Bahloul expressly catesied that 5 the factors in Bahgat are satisfied (Slide) 197
6 DCF might in fact be justified when considgrthe 6 that case, four slightly different factors eet out,
7 exploration of hydrocarbons, as we are hex sa did 7 the first being that there should be detdiesiness
8 not reject it as a possibility, but simply wen in 8 plans. Well, as Mr Tushingham has explaiaed, this
9 that case to decide whether it was appropriate 9 was referenced on slide 47, Discovery did peed
10 The tribunals in those cases did notlayn any 10 detailed drilling programmes.
11 legal criteria which would need to be satifior the 11 A full detailed business plan as to thire
12 use of a DCF model. They were simply settingthe 12 project would not be expected though at ¥pdoeation
13 factors they consider were relevant in tiueses. 13 stage. Indeed, the SPE guidelines, whicketreut at
14 Nonetheless, in this case Discoveryaat, fve 14 Exhibit CRA-43, one of the exhibits to onethod
15 say, would meet the factors in those castein 15 Respondent's expert reports, specificallg ot
16 but-for scenario. 16 a plan at the exploration stage is only yikelbe
17 (Slide 196) On this slide | have setatible 17 outlined in broad conceptual terms.
18 showing how Discovery satisfies the factbed tvere 18 The second factor is that there is infiirom on
19 raised in Al-Bahloul. So the first factorsithat the 19 the price and quantity of the products amdses.
20 Claimant could finance exploration. Discgvead the 20 Again, for the reasons I've just said, tlliesh't seem
21 financing for exploration, and indeed trieditill on 21 to be something that can really be challenged
22 several further occasions, and that finansiogld have 22 Third, there is availability of financinghich
23 remained in place for the further exploration 23 I've already discussed; and fourth, the emés of
24 The second is that exploration would Hzeen 24 a stable regulatory environment. Slovakizbigously
25 successful. The expert evidence that we patve 25 a member of the EU, we would submit haslaesta
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12:16 1 regulatory environment, and we do not tstded 12:18 1 Mr Longman's own first report.

2 Slovakia to challenge that. 2 So, looking quickly at what Rockflow hadene

3 Further, its desire to diversify its enesgpplies 3 (Slide 199). So Mr Atkinson has assessed the

4 and reduce its dependence on Russian impuattsrgrove 4 hydrocarbon prospectivity of the licence atgas

5 its energy security was expressly acknowledytuke 5 reviewing the exploration history in the regand

6 energy policies, as Mr Tushingham has mertione 6 analysing geological data available from nwusr

7 (Slide 198) So we say that those casefpfa 7 sources, some of those which are set outeoslite,

8 showing why DCF would be inappropriate, irt faglp 8 all of which indicate, he says, that there are

9 support our position in this case that DCRés 9 hydrocarbons in place.

10 appropriate method. 10 He identified 40 prospects, 30 of which a

11 So, on the basis that DCF is the appatgprethod, 11 identified using maps created by EGI, whialehnot
12 Discovery relies on three experts to theoutale the 12 been challenged. EGI is an independent fsodythe
13 FMV on a DCF basis: Mr Alan Atkinson, who is 13 University of Utah who recently conductedulyg in the
14 a geoscientist; Dr Simon Moy, who is a resierv 14 area.

15 engineer, and Mr Colin Howard, a petroleupnemist. 15 Mr Atkinson concludes that if AOG had heable to
16 We refer to these as the Rockflow experts 16 proceed with its exploration it is highlyéily

17 Rockflow reports. | will just mention that®n Moy is 17 hydrocarbons would have been discovereis. titie
18 now with a different firm called Xodus, bat f 18 that Mr Atkinson did not rely on the magnegiidric
19 convenience we're still going to refer tanhes 19 data that Discovery obtained, but this wadroause
20 Rockflow. 20 he did not trust it, as has been suggest&ldwakia.
21 They use industry-standard techniques for 21 He makes clear at paragraphs 208-211 ofrkigéport
22 identifying and estimating prospects, whighwsed by 22 that he was not aware of there being a Eéewed
23 these experts frequently in their quantificaof 23 study of this type of process so as to eriadebe
24 hydrocarbons and preparing DCF models. 24 used in an independent report where he hagrsonal
25 The inputs and outputs derived by Roekfiwe 25 experience of it, although he does noteittzgipears

Page 105 Page 107
12:17 1 reasonable, robust, and conservativen't thtend to 12:19 1 to correlate closely with the successad st in the

2 go through their reports in detail at thigstas each 2 historic Smilno | well. Ultimately, he condes that

3 of the three experts will give you a shorispreation 3 he did not need to use it as the other sowvees

4 in advance of their evidence. But | will e 4 sufficient for him to carry out his task.

5 outline what they cover. 5 For valuation purposes he then estimatesdlume

6 I will just say at the outset that Disagvebjects 6 of hydrocarbons potentially available to bedurced,

7 to the suggestion made at paragraph 617 d&tejender 7 the PIIP, using a probabilistic method. Henth

8 that the underlying Kingdom projects, whiclthis 8 determines the chance of discovery, GCOSpgell

9 projects containing all of the maps and sws\aed 9 chance of success, for each prospect, andictna
10 seismic data, et cetera, that were used bitkinson, 10 benchmarking exercise to confirm the readenals of
11 were withheld. That is not the case. Theyew 11 his PIIP and GCOS estimates.
12 expressly referred to in his original refiourt they 12 (Slide 200) Mr Howard then, having magprapriate
13 are not a document that can just be exhiliitey are 13 adjustments to determine what is known agtb@omic
14 a whole programme. And it was not knowrhat point 14 chance of success, or ECOS, as explaindd neort,
15 if Slovakia would even challenge the geoldgtyalone 15 conducts a decision-tree analysis to determhia best
16 instruct a relevant expert. But it was ridtlan that 16 estimate of which of the prospects identibigd
17 these had been used. If Slovakia's expdrt ha 17 Mr Atkinson would be successfully drilled and
18 considered he needed it to do his work,litdcbave 18 subsequently developed. This is identifyhegP50
19 been asked for immediately. We do not kndw ivwas 19 case, being those cases where there is ahatance
20 only requested at document production, aaidntfay have 20 that the potential outcomes would be greatéower.
21 been a tactical choice. But the point isn@a points 21 This results in eight prospects beingtified in
22 actually arise from it. The only real pdimat has 22 the P50 case. Relevantly, these eight petspeclude
23 been complained of from the review of theaulyihg 23 both the Smilno and Kriva Ol'ka prospects Biacovery
24 projects is one that was already explainédrin 24 planned to drill, as well as the Zborov pexspt had
25 Atkinson's first report, and indeed was resied to in 25 been considering, which is dealt with in Maser's
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12:21 1 first witness statement at paragraph 107. 12:23 1 discovered volume simulation, and in fatthose
2 This indicates both the accuracy of Discgs own 2 eight, he considers three of them not to begacts
3 analyses, but also that the wells Discovesffilvas 3 and so does not conduct any further assessifigrem.
4 planning to drill would be drilled in the biat 4 However, even if you have a right to distdhose
5 scenario and would more likely than not besssful. 5 prospects, which is not accepted, all thatmméathat
6 Dr Moy has then used the P50 scenaridifaehby 6 he does not agree that they should be péred?50
7 Mr Howard and produced a development plareterchine 7 case. It does not mean that the remainirgdie the
8 the best or mid-case technically recoverablemes. 8 only viable prospects or that the licencesareast
9 He has also considered Discovery's actiotigedtme, 9 therefore have a lower level of prospectivity he has
10 concluded there was a clear intention té drild 10 simply not conducted a wider assessmentddeds not
11 identified a viable export route that waswndo 11 conduct his own assessment of what the Pliéheovould
12 Discovery at the time. He considers thabfathe 12 be, or identify prospects that would correspio
13 commercial criteria would have been metter t 13 a P50.
14 recoverable volumes to be considered asvesser 14 In any event, we say he is wrong to distthose
15 Mr Howard uses those recoverable resatuenes to 15 three prospects, as two of them are the pthnells at
16 calculate the net present value of the pi®jache 16 Smilno and Kriva Ol'ka, for which there wéveEs, and
17 but-for scenario as being around $532.2anillof 17 indeed for Smilno, drilling operations haeei tried
18 which Discovery's claim is a 25% share of, thround 18 to be commenced several times. These clearly
19 $133 million. 19 therefore, meet the definition of a prospesthey
20 In addition, and separately to what tigees have 20 were sufficiently well defined to represemiable
21 done, Discovery claims an additional sunepay Akard. 21 target in the judgment of those approvingtinels to
22 In this regard, the amount of just under $am is 22 start preparing for drilling operations.
23 not, as the Respondent suggests in its Rigjgin 23 Dr Longman's rejection of these two lmeet for
24 a claim on behalf of Akard for part of itseh of 24 prospects is therefore untenable.
25 profits. Following Akard's withdrawal, it agreed 25 In respect of the other five prospects, @hgman
Page 109 Page 111
12:22 1 that this sum would be repaid from any ie®earned by | 12:24 1 accepts that there could be potentialress in
2 Discovery from the licences, and in the but-fo 2 place, although his PIIP and GCOS estimatetoarer
3 scenario, Akard would have received this asqfats 3 than Mr Atkinson's. As | say, he conductaF
4 25% share. But that does not mean Discogeriaiming 4 valuation of his own, but it is notable the¢e on the
5 it on its behalf. Discovery's claim is fotlfu 5 Respondent's case therefore, it is in factiplesto
6 reparation of the value of its own 25% shiagethe 6 estimate the volumes sufficiently to be abldesign
7 full value that it should get without any retian to 7 a development scheme and perform a DCF vatuafihe
8 repay Akard. Accordingly, in order to put Eosery in 8 suggestion made by the Respondent that there i
9 the position it would have been but for Slaaak 9 insufficient data to do so is therefore nowtradicted
10 breaches, i.e. with its full 25% share, istmeceive 10 by their own expert evidence.
11 its own share net of the sum it has to redayd, 11 (Slide 203) Turning briefly, in the fewmates that
12 hence the claim for the additional sum t@yefikard. 12 | have left --
13 (Slide 202) Slovakia's experts critidise use of 13 THE PRESIDENT: Yes, let me just check how micte tyou
14 DCF by Rockflow and criticise some of theutgp But 14 have left, because you have -- the two ofhaue been
15 they do not themselves offer a DCF valuatibihe 15 interrupted once in a while.
16 Tribunal is persuaded, therefore, that th& B@proach 16 MS MINGUEZ ALMEIDA: 10 more minutes.
17 is appropriate, the only DCF model it hath& put 17 MR NEWING: Thank you. | probably won't needtthehad
18 forward by Discovery. 18 thought about five.
19 The Respondent's expert, Dr Longmanisisécond 19 THE PRESIDENT: | had less, but we agreed treat#tretary
20 report, claims that the licence areas comtain 20 will take the time, so she prevails.
21 commercially viable resources, but it is Wwort 21 MR DRYMER: That's the last time you'll ask!
22 remembering he has not actually assesseuhtine 22 MR NEWING: As | said, Discovery's primary caséar loss
23 licence areas. He has considered in getegras the 23 of profits based on the DCF. As that wadlehged in
24 methodology used by Mr Atkinson and thendssessed 24 the Counter-Memorial, Discovery has put faoova
25 only the eight prospects corresponding tckRoe's P50 25 alternatives, the first of which is a claion foss of
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12:26 1 opportunity to drill and potentially mahefits. 12:28 1 region and it is not a politically uns&@bbuntry, and

2 The position in this regard has been seinche 2 so there is minimal risk of troubles.

3 Claimant's Reply from paragraph 434 onwanad,s® | do 3 Accordingly, Discovery submits that itsireate of

4 not intend to spend a lot of time on this.t Be 4 40% is entirely reasonable, particularly gitiof the

5 primary case is that of Sapphire v NIOC, dad t 5 robust and conservative evidence from the fRvek

6 relevant quotes are on this slide, both froismi¢ase 6 reports that this project would, in all likedod, have

7 and further cases over the page (Slide 205). 7 succeeded and yielded substantial profits.

8 Slovakia does not really challenge thegipie of 8 Turning then to a market-based valuat@iidé¢

9 a loss of opportunity claim, but challengss it 9 209). Slovakia's experts claim that the gmpate
10 application in this case on two grounds: thatonly 10 approach to use is a market-based appramiting at
11 lost opportunity was drilling three explooativells, 11 comparable transactions. However, such proaph is
12 and secondly that there is no basis for riheuat 12 not appropriate here. Firstly, there is §ymp
13 claimed. 13 market comparable one can look at to see avhayer
14 As to the first point, this seems to awsthat the 14 would pay as at the date of the award. Tieenpts
15 Tribunal is able only to consider the immeadizext 15 made by the other side to rely on prior @atisns
16 steps that Discovery was planning to takat ifBhe 16 from 2015 are inappropriate and fail to tizite
17 Tribunal is persuaded, as Discovery subrinisauld 17 account the significant additional analysisied out
18 be, that there is sufficient certainty thed kvells 18 on the licence areas since then, includiag th
19 been drilled a discovery would have been nthda the 19 interpretation of the seismic data, the megtaluric
20 lost opportunity clearly extends beyond fhst 20 data, the EGI study, all of which have redube risk
21 drilling of these three wells. 21 and increased the definition of the prospectd all
22 In this regard, Slovakia would not hawecgssively 22 of which would be taken into account by sonedooking
23 renewed the exploration licences had it thotlgere 23 to buy this today.
24 was a zero chance of hydrocarbons beingwdised, and 24 Mr Howard also explains why, in particuthe San
25 as | mentioned earlier, Discovery and itpaxtners 25 Leon royalty transaction is not an appropriat

Page 113 Page 115
12:27 1 would not have invested many years of timeover 12:29 1 transaction, as it is not a transactidaiamarket

2 €20 million into the project if they had thduigt was 2 value. Itis notable in this regard it issthi

3 a worthless commercial opportunity or thatas 3 transaction, which produces the lowest vanai

4 limited to just three exploration wells. 4 those put forward by the Respondent, thaRéepondent

5 (Slide 206) As to the value to be ascriloeithis 5 then chooses as being the most appropriate,

6 claim, Discovery accepts that this is mucherairthe 6 notwithstanding that the other two transastion which

7 discretion of the Tribunal but considers that 7 it relies both took place after that transacti

8 appropriate pointers can be taken from th@l9epv 8 The further valuation conducted by thepRedent's

9 NIOC case. 9 experts at CRA using so-called comparable emigp is
10 In that case, the claimant claimed |dssafit at 10 also not appropriate as those companiesogrann
11 $5 million. This was in 1963 so those moniesnt 11 fact, comparable, for the reasons set ouirilloward's
12 a lot more in those days than they do nohe T 12 second report.
13 arbitrator, having determined that he cowdrd 13 (Slide 210) But, in any event, even ifsth
14 damages for the loss of opportunity, considi¢ne 14 companies were to be considered comparableloviard
15 valuation provided by the claimant's expwmut, 15 has explained in his second report why tinepesisons
16 determined that he had not factored in relefsks, 16 drawn were still wrong, as they included obsi
17 such as the desolate region with difficuttess and 17 outliers.
18 unfavourable climate, and trouble such asandrother 18 Further, CRA improperly discounts itsuaions by
19 crises. 19 90-95%, it says on the basis that Discovaty loolds
20 He ultimately fixed the compensationlfmt 20 prospective resources. This is wrong ondwamts:
21 opportunity at $2 million, that is to say%40f the 21 first, as already explained, in the but-frererio
22 original claim. It is worth remembering,l&sy, this 22 there would have been a discovery and sovtbejd not
23 decision is from 1963, so that is still y&sum. 23 be prospective resources anymore. Secoedptsned
24 Discovery's claim does not suffer from same 24 by Mr Howard in his second report, it is ipagpriate
25 kinds of risks. There is sufficient accesthe 25 to apply such a discount when the GCOS heady been
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12:30 1 applied to achieve risk to volumes onbhgs of which 12:33 1 Is it fine if we switch over now ditlt and you

2 the market valuation was undertaken. To aaglyther 2 have about 20 or 25 minutes, to see wheregolreak

3 discount of 90-95% is to effectively doubleatiunt. 3 easily?

4 Indeed, Dr Longman in his second repgoeaps to 4 MR ANWAY: Happy to get started.

5 accept this, yet CRA have not done so. 5 THE PRESIDENT: Good. Please, Mr Anway.

6 While Mr Howard maintains there is no vady 6 MR ANWAY: | understand they're attempting to wgaicthe

7 conducting an appropriate market-based valuais 7 PowerPoint right now but they're having soesnology

8 there is simply no comparable transactioroongany at 8 issues.

9 the date of the award, he has nonethelessiaadd 9 MR PILAWA: We have a PowerPoint. Our systemaiif®
10 that if a valuation was conducted based corict 10 Patton Boggs is having an issue, so I'ngjoistg to

11 analysis of the Respondent's comparable auega.e. 11 try to upload it to Box right now so that gu@e can

12 using only those which are appropriate arichpplying 12 access it.

13 the incorrect discount, this would result in 13 THE PRESIDENT: Yes, you can share it, thats.fid/e can
14 a calculation of Discovery's 25% share otiacb 14 check it out later on.

15 $36 million. 15 MR PILAWA: Okay, that's fine.

16 (Slide 211) Finally we turn to sunk cosikich we 16 (Pause)

17 say is an exceptional award, but is nonesketee bare 17 We're trying to share it via Zoom, if sne can

18 minimum which should be granted. 18 let Christina Luo to access the Zoom linkhsd she

19 As set out in the quotes on the slidéoés not 19 can share her screen.

20 represent the value of the investment, bat it 20 THE PRESIDENT: Whoever is the Zoom host shoivd gghts.
21 nonetheless the minimum that should be gtegdrio the 21 (Pause)

22 investor. The Respondent does not seencaptthis, 22 I think you can start.

23 arguing for a valuation which is lower, eviran sunk 23 (12.35pm)
24 costs, apparently on the basis that thodezsts 24 Opening statement on behalf of the Respund
25 have not been proven. 25 MR ANWAY: Thank you, Madam President, and digtiished

Page 117 Page 119
12:32 1 This is, however, not true. Discoveag produced 12:35 1 members of the Tribunal. 1'd like to lmelgy thanking

2 the reports which it provided to the Ministfy 2 you on behalf of the Slovak Republic for thesful

3 Environment each year and AOG's financiakstants to 3 attention that you have paid to this importase.

4 support its claim here. While it is true titaise 4 Our presentation today will be dividedifive

5 statements are unaudited, they have beenrpd=pga 5 parts. | will begin with the facts, then Mel@r will

6 reputable accountancy firms, Baker Tilly and 6 cover jurisdiction and breach, and finally Rlawa

7 Grant Thornton, and there is no reason tegelinor 7 will address causation and damages.

8 has any been put forward, that they are ratrate. 8 | first turn to the facts, and let me jostke one

9 Accordingly, at the very least, Discovelgims 9 preliminary remark, if we could go back a gliglease.
10 that it is entitled to recover the $3.7 railliodd it 10 Discovery's presentation today was notthwdess
11 has paid out in sunk costs plus pre-awaeddat on 11 for what it did say and more for what it diat say.
12 a compound basis. 12 Most of the significant problems with Discoye claim
13 As to interest, Slovakia has challengeduse of 13 were not even addressed this morning. Thtegly
14 USD LIBOR on the basis that it ceased tot ¢edt 14 appears to simply be to ignore key facts. gbing to
15 year. In this regard, a secured overniglaniting 15 walk you through them during our presentatiatay and
16 rate, or SOFR, generally seems to have lseemmended 16 | apologise, members of the Tribunal, you tivie how
17 to replace this, and the Claimant can proregiesed 17 many times | say "We heard nothing abouttthiat
18 calculations based on this rate, shouldihdtelpful. 18 morning".
19 As a very final note, the Claimant ndlet all of 19 Let's start with who Discovery is. (8lid)
20 the valuations that have been carried oitstgxperts 20 This is Discovery's headquarters, in alstown of
21 can be brought up to date at any time af titeinal's 21 Forney, Texas. Discovery purchased AOG I440r no
22 request, and with any changes to inputs gsma 22 more than €153,000. Shortly after doingtsngaged
23 requested. 23 a broker to search for funders. It needgidily
24 That concludes our opening statemenanK iyou. 24 15-30 million for the project, something éver came
25 THE PRESIDENT: Thank you very much to the twyad. 25 remotely close to achieving.
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12:37 1 Now, you were told this morning it wasrue that 12:40 1 (Slide 11) As you heard, there aredlufrilling
2 they had problems finding investors. In ftog, 2 locations at issue: Smilno, Kriva Ol'ka, angska
3 investment environment, and technical mefitb® 3 Poruba. | will address the facts with respeeach
4 project were the primary reason why everylsing 4 of these sites in turn.
5 investor it approached, save one, turned Bayadown. 5 First, Smilno. (Slide 12) This is an agpicture
6 Mr Lewis, the CEO of Discovery, and a w#8 in 6 of the Smilno village and surrounding couritigsvhere
7 this arbitration, explains that: 7 Discovery decided to drill. It selected avpte plot
8 "Early potential investors were pulling ofithe 8 of agricultural land, which is indicated irange on
9 deal because of the collapse in oil pricesdbeurred 9 this picture. We call the orange area thiérdyi
10 in July 2014." 10 site.
11 (Slide 7) But it wasn't just the priceodfthat 11 Now, AOG signed a lease with the ownehisf plot
12 gave investors pause, although to be sutevispart 12 to use it for exploration. But it did nonotude
13 of it. The technical merits of the licenceas were 13 a lease for the lands that lead to the uigil§iite,
14 also a road block. On this slide, slidect will see 14 which we call the access land. The accesbisa
15 a reputable company refusing to invest irptiogect 15 private property, co-owned by private citeen
16 because its Slovak geologists found "the chaf 16 Members of the Tribunal, you asked qoestthis
17 success [to be] a major problem™. 17 morning about the due diligence that was dabeut the
18 This is in 11 December 2014, well betbere's any 18 status of that access land. One of themhaag been
19 allegation of improper state conduct. 19 to check the public register. What you sesliole 13
20 (Slide 8) And an independent report Biatovery 20 is the title deed for the property that shaws
21 had procured for investors showed that thential 21 private property. This document is publialilable
22 commitments that Discovery was seeking wete n 22 and would be part of any elementary due efilig
23 justified compared to the quantity of oil ayas 23 process.
24 contained in the licence areas, as showhisslide. 24 The private citizens use the land to ssteeir
25 Put another way, the economic upside of tbhgt was 25 surrounding agricultural fields. They ald® owners
Page 121 Page 123
12:38 1 seriously exaggerated. 1242 1 of this plot, do not object if villagersing this
2 (Slide 9) Indeed, from July 2014, whefirst 2 access land use it to connect, for examplagto
3 engaged that broker to find a funder, until 3 forest for recreational use.
4 October 2015, more than a year, AOG searaired f 4 The only mechanism for the general publicave
5 external financing, but no one would inveghia 5 a legal right to use private land would bestagute.
6 project. And, again, that's before therejsaieged 6 For example --
7 improper conduct by the state. 7 PROFESSOR SANDS: Sorry, can | just ask, what paadisely
8 It was not until October 2015 that AOGrfdu 8 does this relate to? We don't have a mapame're
9 an external financer, Akard. But the problér@sveen 9  infoggy-foggy land about what part of landiye
10 AOG and Akard started immediately. As showrihis 10  talking about. Secondly, this is dated 21dti2023,
11 slide, within days of signing the fundingesment with 11 and so might indicate the status as of thiat dhut
12 Akard, Akard was refusing to even return AOGllls 12 leaves open the question of what the statissm2014
13 (Slide 10). 13 or2015.
14 Ultimately, you will hear later that the 14 MR ANWAY: With respect to the second questitreré’'s no
15 relationship between AOG and Akard detergutan 15 dispute that this property was owned by tisasee
16 significantly that the money stopped flowiA)G 16 individuals back at the time in questionafTto my
17 alleged notice of default, and Akard threatkimternal 17 knowledge, has never been challenged, acoupée the
18 investigations for possible violations of Baeign 18 reason we weren't able to pull the deed fraok years
19 Corrupt Practices Act. I'll show you thatdment 19 ago is we weren't aware there was going tdiaim,
20 later today. Akard was the single and oolyree of 20  and these allegations had never been made.
21 external financing that AOG was ever abledture. 21 With respect to the map itself ...
22 And much more on that later. 22 THE PRESIDENT: I'm sure there's a map with tair
23 Now, AOG signed its agreement with Akard 23 MR ANWAY: Do we want to pull up the aerial shot?
24 in October 2015, and putting these finan@eges 24 MS PROKOPOVA: Yes, the map is in the record a@fnzburse
25 aside, that's really where our story begins. 25 this title deed relates to the plot of laridolr we use
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12:43 1 and define in the arbitration as the actzw. 12:46 1 you a picture of that alleged public rbatbre AOG
2 THE PRESIDENT: But can you show us on this maptigthe 2 accessed it, and you see it on slide 16.
3 access land exactly? 3 This is the alleged "public road". Thetpie was
4 PROFESSOR SANDS: That relates to that particiéad? 4 taken in August 2014, just before AOG arriirgd town.
5 MS PROKOPOVA: Exactly. 5 You can see it is a grassy land. And to yoiestion,
6 MR ANWAY: Tatiana, | think they're asking if yaan ... 6 Professor Sands, it is undisputed that tleedited
7 We have a map that actually shows what iarthe 7 | showed you a few slides earlier coversl|tnisl.
8 access land. We're looking for it right now. 8 This picture of this field track is part okttand
9 THE PRESIDENT: I'm sure there is one, yes. Beiican do 9 that is subject to that private deed.
10 this later. Yes, why don't you carry on. 10 You can see there is no road body wheg¢soe
11 MR DRYMER: In any event, just looking at thisgph for the 11 Now, | want to be clear, members of thibuhal,
12 sake of the record, am | correct to undedsthat 12 this is Discovery's document. They took giisure.
13 you're referring to the land on which thete/moad or 13 Now, you were shown aerial pictures togay've
14 track is situated between the drilling sitd ¢he 14 been shown other pictures of the road whéoeks
15 village, sort of in the upper left corner? 15 like there's lots of gravel, and you may loadering
16 MR ANWAY: That's correct. 16 what's the difference. As you will soon hée®dG
17 MR DRYMER: That's what you mean by the accasd, lavhether 17 unlawfully went onto the property and upgchile And
18 it's under one deed or several deeds. 18 S0 every time you're shown a picture of treged
19 MR ANWAY: It's one deed. And to be clear itisdisputed, 19 public road, please be careful and ask: déi#t was
20 | believe -- 20 that taken? Was it before AOG went ontqptioperty
21 MR DRYMER: Yes. 21 and unlawfully upgraded the road, or [afteTHis is
22 MR ANWAY: -- that the alleged road, what we ¢ak field 22 AOG's -- I'm sorry, this is -- yes, AOG's opioture,
23 track, which I'll come to in a moment, wastlem access 23 Discovery's own picture, taken in August 2014
24 land. 24 MR DRYMER: Am | correct to understand that wesed to ask
25 As | was saying, the only mechanismfierdeneral 25 when was the photo taken, in other wordsrbedpafter
Page 125 Page 127
12:45 1 public to have a legal right to use pavanhd would 12:48 1 these improvements, but also where ittalean? Are we
2 be by statute. For example, the Slovak lawides for 2 to --
3 forests, even if privately owned, to be avdddor 3 MR ANWAY: This is one part of the road that goesfor ...
4 appropriate public use. And, similarly, thev@k Road 4 MR DRYMER: But does it look like tyre tracks orags the
5 Act provides that surface communications ¢ tat's 5 entire way to the village?
6 a keyword here, surface communications -- vimcludes 6 MR ANWAY: | think there are other points of tHelél track
7 highways, state roads, municipal roads, aadiap 7 where it looks like it's a little more wornjtb
8 purpose roads, are available for general Bs¢they 8 certainly there is no road body at any pairiime.
9 can only be used in accordance with theimtieah 9 MR DRYMER: Very good. No road body at any paintthat
10 condition and purpose. 10 track.
11 Now, the Slovak Roads Act provides thstirface 11 MR ANWAY: Exactly.
12 communication must be designed accordingdarical 12 MR DRYMER: Between the village and the drilesit
13 norms, must be issued a building permit,ransit 13 MR ANWAY: Exactly.
14 comprise a so-called road body. And thetsdwave so 14 MR DRYMER: Thank you.
15 held -- and I'll take you to the statute #etially 15 MR ANWAY: As this picture shows, there was nabific road"
16 provides for that as well, but this is oneisien from 16 when AOG arrived. It's what we call a figrlack, and
17 a court decision that has made that findBliglé 14). 17 as you can see, barely one, at that.
18 And on the next slide (15) you'll alse fleat the 18 Now, you heard this morning that Discg\agues
19 Slovak Ministry of Transportation has alsplained 19 this is a particular type of public road edlh public
20 that placing gravel or other stone maternah grassy 20 special purpose road, what we call a PSR#ant to be
21 land or track does not automatically tramafirinto 21 clear from the beginning: a field track is ad®SPR.
22 a public road. 22 Now, if we go to the next slide (17), Yiaee,
23 Now, as you know, in this arbitration, BBays that 23 and I'll come to the actual statute that evesl this
24 on the privately owned access land thereaasolic 24 morning in just a moment, but you'll see gliigbs
25 road that connected to the drill site. | titarshow 25 issued by the presidium of the police foafethe
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12:50 1 Slovak Republic dated 3 May 2010, welbbefAOG was 12:53 1 Environment put AOG on express noticénisf provision
2 trying to access the site. And this was shaiith the 2 in 2010 when it specifically told AOG it musimply
3 regional traffic inspectorates around the tyyuand 3 with Article 29 "when entering land plots"i¢id 22).
4 it says, and | quote: 4 Members of the Tribunal, AOG never obtditie
5 "... afield track or a forest road canipet 5 landowner's permission to use the access lastead,
6 specified as a [PSPR] under the [Slovak] Reetd.." 6 in its first attempt to access the drillingsi
7 Well before AOG was ever involved. 7 in December 2015, it simply rolled into Smilno
8 (Slide 18) Now, if we go to the next sjide 8 unannounced, without ever asking or evenyingfthe
9 Article 29(3) provides that AOG had to obtandowner 9 local inhabitants whether it could roll itsalrg
10 permission, and to notify the landowner kefor 10 machinery and excavators onto its lands. tAisds
11 commencing works. 11 the first of many legal mistakes that AOG enadder
12 And now | come to the statute that wieddioday 12 Slovak law.
13 (Slide 19), Article 22 of the Road Act. Thisa slide 13 Now, during my presentation today, I'nmgdo walk
14 from the opening statement that was preséntgol 14 you through a long list of legal mistakes @G made
15 this morning. 15 under Slovak law, and to make sure we categtitrem
16 There has been some confusion. Arti2(8)2 16 all, we're going to have a running slidedSR3),
17 provides that a special purpose road mayibkcpor 17 where we add to it each mistake that AOG makeour
18 non-public. Non-public would mean enclosezhs. Let 18 chronology proceeds. This is the first nhista
19 me give you an example: if you have a marnuifiag 19 AOG never obtained landowner permissiamse the
20 plant, one where the manufacturing plangha=d in 20 access land as required by Article 29(3hefGeology
21 it which is technically designed to be a rdgldas 21 Act.
22 aroad body, it was issued a permit for thikeling of 22 (Slide 24) Indeed, AOG's CFO, Mr Fraaerjtness
23 that road, but it's closed in the manufaatusite and 23 in this arbitration and here with us todamas that
24 used by the people at the manufacturingtiacil hat 24 on 6 December 2015, AOG's contractors ar@emilno
25 would be an example of a non-public specigbqse 25 with equipment and started levelling the anétinout
Page 129 Page 131
1251 1 road. 12:55 1 even giving notice, much less asking pesion.
2 But that at all does not rebut Slovakia'sition 2 Now, as the Tribunal knows, we have piat in
3 that not all tracks equal a PSPR. And herbig and 3 evidence witness statements from two locederis. We
4 this is what was missed this morning: Art2R¢3) 4 are not here representing them. We are aot th
5 applies only to special purpose communicatidrsat is 5 lawyers. Their conduct is private conduct aod
6 to say, it needs to be a road body to evénriaer 6 attributable to the state. And we are helg on
7 Article 22. The track in Smilno is not a spéc 7 representing the state. But we neverthelastheir
8 purpose road at all, public or private. ptivate 8 testimony into the record so the Tribunal lcear
9 land. 9 first-hand from the local citizens about wietlly
10 The reason why it is not a special pieposd is 10 happened.
11 Article 1(3) of the Road Act, and | want mtg it 11 One of those local citizens is Ms VarjgnoShe
12 now: (Slide 20) 12 testifies, now on slide 25:
13 "Surface communication consists of tteelioody and 13 "... excavators and heavy machineryestad
14 its components. The road body is demard¢hteduter 14 arrive to Smilno and AOG brought cabins forkers.
15 edges of ditches, gutters, embankments, #adt 15 AOG used the Land to access the drillingtiona
16 slopes, frame ...", and so on. 16 Despite the Land being privately-owned, nghintbrmed
17 In other words, Article 22 only appliég's 17 me and sought my permission to use it."
18 a surface communication in the first placel lbecause 18 (Slide 26) Another local citizen who iiness in
19 there's no road body and because there wgermit 19 this arbitration, Mr LeSko, testifies, amglibte:
20 granted for the building of a road, thisestimer 20 "... AOG and its representatives acteyl ve
21 a public special purpose road nor a privae i is 21 arrogantly towards local inhabitants. Mygegtion is
22 a private field track. 22 that they did not consider local inhabitagtpartners
23 And even if AOG didn't know it had thejuegement 23 or even affected parties who have a compeliiterest
24 to notify and obtain consent from the landemsrwhen 24 in activities being performed behind theiues and on
25 entering onto their private property, the istiry of 25 their lands."
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12556 1 (Slide 27) And Mr LeSko goes on tolaxpwhy the 12:59 1 a share in the land. The field track daé public.
2 local citizens were so concerned, not simplyaloise an 2 Indeed, as you'll soon see, the PSPRytveas
3 oil company was accessing their land unlayfldut 3 a belated afterthought, when other theoridséited.
4 that public information stated that thoseliatid 4 AOG never claimed that the field track wd8SPR
5 with the company had a history of controvéiel 5 until much, much later (Slide 33).
6 environmentally damaging methods of oil ansl ga 6 I'l pick up, members of the Tribunal,exftunch
7 extraction, such as, and | quote, "shalefgasking, 7 with that 1/700th interest and what happens ne
8 and dangerous chemicals". 8 THE PRESIDENT: Thank you for stopping now. Wa casume
9 Members of the Tribunal, this was notldwl 9 at -- is 2.15 the right time? Good. Thenehagood
10 citizens' paranoia. Mr Lewis himself in this 10 lunch, everyone.
11 arbitration admits that he established Ipsitation in 11 (1.00 pm)
12 the industry through "fracking" and horizdntalls. 12 (Adjourned until 2.15 pm)
13 The local citizens' concerns were understaada 13 (2.16 pm)
14 What did they do? They sought to prateeir 14 THE PRESIDENT: Good. | hope everyone had a gmach, and
15 rights and give notice of their objection. 15 we're ready to resume.
16 (Slide 29) Ms Varjanova, not a state iott 16 Mr Anway, you have the floor again.
17 a private citizen, testifies that she: 17 MR ANWAY: Thank you, Madam President.
18 "... took plastic poles and a string vignaling 18 Before | get started on the timeline agkd like
19 flags which we use in our ski resort, impdahthem in 19 tofirst address a number of questions fitoenTribunal
20 the ground and hung on them a sign readingtp 20  that came out this morning.
21 property'. | thought it was important thatlae 21 The first matter | would like to addresss
22 landowners, we made ourselves visible." 22 a question from Professor Sands about tleeaddhe
23 What was AOG's response? Did it seehkgage with 23 title deed that we had put forward. It hasie to our
24 the local community and understand their eom&? No, 24 attention that there is, in fact, an eatlits deed
25 it simply removed the string and continueidgishe 25 in the record, and | wanted to call yourrdtte to
Page 133 Page 135

12:57 land anyway. 14:17

(Slide 30) So on 14 December 2015 --

1 1 it. In fact, we have up on the screeagraph 83 from
2 2 Discovery's Memorial, where they state, agddte:

3 THE PRESIDENT: | hate to interrupt you, but | sese is 3 "The road is situated on a plot of landchtis

4 passing. 4 registered on Slovakia's land registry [thisegthe

5 MR ANWAY: Sure. 5 number] (which is co-owned by 166 individuals

6 THE PRESIDENT: When is a good time to stop begaus 6 landowners)."

7 Professor Sands will need to leave. 7 Then if you scroll down to footnote 10Lywill see
8 MR ANWAY: Let me just take 30 seconds? 8 they cite Exhibits C-139 and C-140, and wesh# on
9 THE PRESIDENT: Yes, that's fine. 9 your screen now C-140, which is the title dieedhe

10 MR ANWAY: It simply removed the string and conted to use 10 same property, but this time dated June @05.2And

11 the property anyway, and so, on 14 DecenfbiEs,2 11 it's the same co-owners.

12 Ms Varjanova parked her car across the fiatck 12 The second question | wanted to addrass w

13 entrance, blocking access to the land. 13 I think, in response to multiple questiorsrirthe

14 (Slide 31) And, as Ms Varjanova testifigloe left 14 Tribunal, which is to understand exactly what is

15 her phone number visible in the vehicle so 8#0G 15 the access land and we wanted to show yafinslly

16  would call her. But AOG never bothered ogllher. 16 found the map that displays it most cleawye're

17 (Slide 32) What did it do instead? Twgsllater, 17 going to put that up right now at C-227. sTiki

18 on 17 December, it purported to purchas&@Oti 18 Claimant's exhibit.

19 interest in the access land from one of the 19 Let me just spend a moment trying toslaye

20  shareholders. The price? €100. 20 groundwork for this satellite image. In tbeer

21 Now, | ask you to pause there and thbduawhat 21 right-hand corner you can see what is thesfoor at

22 that means, just before we take this brddis is 22 least the beginnings of the forest, andéruper

23 arecognition by AOG that this was privatallalf the 23 left-hand corner you can see the villageos€Hight

24  field track was a public road, specificallp@PR, as 24 green lines that run perpendicular to the fimck

25 Discovery now claims, there was no need Ao buy 25 are individual plots of land, and so dowrhelace, if
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14:18 1 you will, is each one of the property orsparcel of 1422 1 it is now a co-owner of the access ldafe sole basis

2 land. That land is not co-owned,; it's owngdhe 2 for this assertion is its purported purchdsb®
3 individuals, or the particular individual tr@atns that 3 1/700th share. The PSPR theory is not evetioned.
4 lane. It's the field track which was creaedhat 4 But Ms Varjanova knew her statutory righfirst
5 they could access their individual lanes ighat 5 refusal was not respected, and she did noerercar.
6 co-owned by everyone. 6 | want to pause here and address a conthagnwas
7 And so the deed that | showed you thisningr and 7 made this morning by counsel for Discoveryichiwvas
8 the deed that I just showed you from 2016erothe 8 that Ms Varjanova was the only landowner évair
9 field track. That is what is co-owned byadlthe 9 protest.

10 different landowners. 10 | direct your attention to Exhibit LF-2¥e'll pull

11 MR DRYMER: The landowners whose properties éfmitrack, 11 it up on the screen. This is AOG's own appéts

12 | guess. 12 their document -- in a court proceeding that

13 MR ANWAY: And the track's precise purpose foingecreated 13 describe in a moment. And if we scroll dowen will
14 in the first place was so that these peapiidagyet to 14 see -- and this is one of many documentssthat for
15 their individual lanes; that's how they aseels as 15 this proposition, but just to cite you on@@.itself

16 I said at the very beginning, their agricatiand. 16 said:

17 Okay, with that I think I will go back the 17 "Documents submitted by the Claimanttfgha

18 timeline now. And where | left off was Msjémova. 18 Ms Varjanov4] showing consent of 10-15 co-essrio the

19 (Slide 34) Now, | had just explained ptus 19 blocking of access to the land ..."

20 adjourning for lunch that AOG purchased &Qif7 20 It is not true, members of the Tribuitizt she

21 interest in the access land that | just skoyee. 21 was the only co-owner that protested, andlyae

22 Now, | could be mistaken, members offttieunal, 22 much more evidence of that later.

23 but this will be the first time I'll say @nd | will 23 So she does not move her car, and wheb isfirns

24 be corrected if I'm wrong, | didn't hear duityy about 24 to Smilno in January 2016, Ms Varjanova'dsatill

25 the 1/700th purchase this morning. You mightwhy. 25 blocking her land, and now it is chainech® ground.

Page 137 Page 139

14:20 1 It's because it's inconsistent with tle®ith that 14:24 1 Now, please notice, members of thibufal, there

2 the road is public, as | noted before lurithat whole 2 is no state activity about which AOG or Diseny

3 theory is inconsistent with the idea that A@Guld have 3 complains at this point. This is a purelyate

4 to purchase a parcel of land because if liyregre 4 dispute between entities that claim ownershipe

5 a PSPR it would have been open to the publid we 5 same private property.

6 submit that is why you heard nothing abou ghirchase 6 With the car still blocking access to fie¢d

7 of a 1/700th interest this morning. 7 road, AOG calls the police. (Slide 37) tlsis i

8 But in attempting to purchase that 1/700trest 8 explained by Mr Lewis in his witness statement

9 in the land, AOG made another mistake (Slis)e row 9 an excerpt of which is now on your screen.awid the
10 its second. Because under Article 140, ifpvdack to 10 police do? They came and listened to bokbssi
11 the prior slide (34) -- maybe it's the slidéont of 11 Again, recall that this time AOG is not allegthat
12 it. But if you go to Article 140 of the Sk Civil 12 the road is public. Its argument is thais
13 Code it states that if there's a co-ownersigoe in 13 a private ownership interest because it bolgi00th
14 the private property and it's to be tranefirthe 14 of a share in the land. In other wordshiat point
15 co-owner shall have a right of preemptidfs | 15 in time, everyone is conducting themselvaétass is
16 basically a right of first refusal. 16 private property. And one party is tellihg police:
17 But, as Ms Varjanova testifies -- andstatute is 17 I'm a co-owner of this private land. And ttker is
18 on slide 33 -- and Ms Varjanova testifiesd&B4): 18 saying: no, you're not.
19 "... AOG, the seller was obliged to imfioall 19 Members of the Tribunal, that is a terthalassic
20 co-owners and offer them the opportunitycguére the 20 example of a private civil dispute.
21 ownership share. This did not happen."” 21 So what did the police do that we're tolehched
22 Now, on 30 December 2015, AOG writes Nsjahova, 22 public international law? (Slide 38) Is&id
23 telling her to stop blocking access to tke\sith her 23 because this is a private civil dispute that
24 car (Slide 36), and now alleges to her -ngip 24 competent authority to decide the matteptgime
25 because it did not respect the preemptidn ighat 25 police but the Slovak civil court. To qutte police,
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14:25 1 now up on slide 38: 14:28 1 On 20 January 2016, right around #meestime, AOG
2 "Only the relevant court is competentesolve the 2 issues a report to its JV partner. This pay
3 property relationship and to decide on legitignof 3 discusses the issue of the field track andsct it,
4 entitlements of the specific persons to tteeifi 4 and it notes Ms Varjanova:
5 parcels of land." 5 "... keeps chaining her car to the graind
6 That is absolutely correct. The polic ekactly 6 block... access ..."
7 what they were supposed to do. 7 And then it admits, and | quote, Ms Vagjah "has
8 This is the first instance of state actibout 8 [the] legal right to park her car" where sk& dn the
9 which Discovery complains (Slide 39). Nowcdngse 9 field track. This is a recognition that AOGekv at the
10 there's private conduct here and public ccirere, 10 time that it was improper to be forcibly mayiher car.
11 we're going to start a running slide of ladl acts by 11 I would note one other thing about tlisuiment.
12 the state about which AOG complains, andistise 12 Look at the redaction. Read it in contdktooks
13 first. 13 quite critical. Their inference is that iayrelate
14 The police determined that the issuetheffield 14 to the prior sentence, but we don't know wittegys.
15 track were a private dispute and "Only thevent 15 In any event, on 19 January 2016, Msarenya
16 court is competent to resolve the property 16 brings an action in the district court, clmigithat
17 relationship”. This, we're told, is a viaatof 17 AOG's 1/700th share purchase breached hemptén
18 public international law. 18 right.
19 As we add to this slide throughout thespntation, 19 | want to pause here, members of theufieh and
20 | would ask you to keep asking that sametiuresvhere 20 tell you that today AOG and Discovery admitithey
21 is the breach? 21 breached her preemption right. It is undisgu It is
22 MR DRYMER: Well, the other side has put a pdge shows 22 common ground. We'll come back to that caation in
23 14 specific measures. Does your list ovesligp 23 a minute because it becomes crucially impofta the
24 theirs? 24 rest of the chronology.
25 MR ANWAY: It does. 25 Four days later, on 23 January 2016, AO@es back
Page 141 Page 143
14:26 1 MR DRYMER: Very good. 14:29 1 to the site and it is again blocked by\Msganova's
2 MR ANWAY: My list will contain 10 -- 2 car, which is chained to the ground. Whasdbdo
3 MR DRYMER: You'll describe the measures diffelgnt 3 this time? Not only does it again forciblywadhe car
4 I'm sure. 4 out of the way; it barricades the car with eatblocks
5 MR ANWAY: Indeed. 5 all around it so she can't move it back.
6 MR DRYMER: For you they're actions, for them they 6 And here, on slide 43, is a picture of A@ding
7 impugned measures, but they do overlap. 7 this. All this on land that AOG did not prolyehave
8 MR ANWAY: Yes. | will have 10 ultimate actionete, 8 an interest in, an ownership interest in, bseave
9 Mr Pekar will take on the additional ones, inLany 9 know they violated the preemption right, amat t
10  event, | will cover all of the 14. 10 Ms Varjanova co-owns.
11 MR DRYMER: Thank you. 11 Mr Fraser admits that AOG did this (Skeg. And
12 MR ANWAY: What does AOG do next? Does it pigkthe phone 12 it's not, as | noted earlier, just Ms Varjeland
13 and call Ms Varjanova to have a discussiDo®s it 13 Mr LeSko who protest AOG's actions. It wHgeo
14 file a civil action, which is the way privgteoperty 14 concerned local citizens, and Mr Fraser Hinastenits
15 disputes should be resolved? It does neither 15 this. He says on 25 January 2016 otherttacked the
16 Instead, on 14 January, AOG uses a fotéli 16 road, other activists appeared. This wassintgle
17 physically pick up Ms Varjanova's car, damggt in 17 local citizen objecting to AOG's actions.
18 the process, and moving it from one portibhew land 18 (Slide 46) Another example to what | glsbwed you
19 to another (Slide 40). 19 before, and we will see more throughoutwresk,
20 Please pause here and notice, AOG didthile 20 a petition to the municipality was signechigre than
21 they were unlawfully on land she co-ownedhd As 21 300 local citizens objecting to AOG's ackbst
22 Mr Fraser testifies, on 16 January they @géin. 22 That's more than half of the population ef¢y.
23 And then we get to one of the very intergstiocuments 23 This was signed a year prior to the events
24 that was produced in document production isgdvery 24 I'm describing but the opposition continued.
25 (Slide 41). 25 On 3 February 2016, AOG contacts the r&mil
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14:31 1 municipality (Slide 47) and requestedptbiice remove 14:34 1 co-owners, or to damage the rights ogghlrelonging
2 another car that was on a public road, whiae w 2 to the other co-owners without a legal reasahto use
3 blocking access to the field track. 3 the self-help institute in such a way ..."

4 Now, this is very different than where Warjanova 4 Moreover, and this becomes crucially ingoutrlater
5 parked her car. She parked her car on thktfaek, 5 (Slide 52), the court made clear that theniction not
6 which she is a co-owner of. In this instaige, 6 only applied to AOG, but to third parties also
7 contrast, the car about which AOG was comjplgivas on 7 authorised by AOG. And let me read you thistg. It
8 the public road that led to the field tratkhat did 8 says:
9 the municipality do? Well, because the cas parked 9 "In the statement of the law ..."
10 on a public road rather than the field tralek, 10 Which I'm told in Slovak means the opeegpart of
11 municipality ordered its removal, and on 11 this decision:
12 9 February 2016, the municipality respondeti®G 12 "... the court did not state that the tan
13 stating that the car had been removed, and3wo see 13 removing things applies to [AOG] and thirdtigss, as
14 that on slide 48. 14 this follows from the very essence of thedsition of
15 Please notice what's going on. The nipatity is 15 the obligation to 'refrain’ from using theperty and
16 distinguishing between public property aridgte 16 removing things from it."
17 property. Between a public road and a fieldk. 17 And then it makes unmistakably clear, thnglis
18 Exactly as it should be doing. 18 the key language:
19 And so this is our second instance o€ stetion: 19 "This obligation is directed both to [ADGs well
20 the police helped AOG by removing a car wiharas 20 as to persons authorised by him ..."
21 parked on a public road as opposed to atfiedt. 21 What does this mean? 1, the judge, didate in
22 Now, what happens next sets the stagbdaest 22 the operative part that the injunction ajgplias to
23 of this dispute. (Slide 50) on 8 February&ahe 23 third parties directed by AOG in additionXOG itself,
24 Slovak District Court issues an interim irgjtion, as 24 but the order does apply to them, and theorea
25 requested by Ms Varjanova. Here is the tiperpart 25 I didn't include it in the operative parbiecause
Page 145 Page 147
14:33 1 of the injunction on slide 50. 14:35 1 it's so obvious. Itis, to use the cedahguage,
2 As you will see, there are two actiong tha 2 "from the very essence of the ... obligatmn t
3 injunction prohibits AOG from doing. First, i 3 ‘refrain’ from [interfering with] property".
4 prohibits AOG from accessing the access latitht is 4 Members of the Tribunal, you will see vihis is so
5 the field track -- and second, it prohibits @@om 5 important in a moment.
6 removing "things placed by the plaintiff o th 6 Now, Discovery tells you that the enterifighis
7 property", obviously in reference to her car. 7 injunction is a violation of public internatial law,
8 The court states that the injunctionhathottom 8 but let me remind you that they now admit thiejated
9 of the screen, will remain in effect until ttese is 9 her preemption right.
10 decided on the merits. 10 (Slide 53) We now have our third instaotstate
11 On the next slide (51) you will see tbarts 11 conduct: the trial court grants an injunction
12 reasoning. And it's important, | think, ¢éad the 12 a private citizen on the basis that AOG'slpase of
13 quote: 13 a share breached her preemption right, whi@6 now
14 "... before the resolution of the questbthe 14 admits is true: they did breach it (Slide.54)
15 ownership right to the real property of tinst f 15 | ask you, do you see any violation dfljau
16 defendant [the first defendant is AOG] onlibsis of 16 international law?
17 the ... purchase contract [that's the 1/700th 17 (Slide 55) On 2 March 2016, AOG appdasimterim
18 purchase]... the relations between the gadithe 18 injunction. And what AOG argues in this agdpe
19 proceedings are temporarily adjusted in aaerevent 19 represented by outside counsel, is very itapor It
20 possible damage to the applicant [that's kigaviova] 20 does not argue that the injunction was ismbipecause
21 consisting in damage to her entrusted prpperter 21 the field track is a public road, a PSPRryewee has
22 rights arising from joint ownership." 22 access to it. Instead, it argues it's aveoeo; in
23 Then skipping down: 23 other words their theory for use of the fightk is
24 "All the more that it is inadmissible fame of the 24 that it's private, not public land. Agaiouyheard
25 co-owners to interfere with the rights ofesth 25 nothing about that this morning.
Page 146 Page 148

Thursday, 1 February 2024

40 (Pages 145 to 148)

Anne-Marie Stallard
for Trevor McGowan

As amended by
the Parties



Day 1 -- Hearing on the Merits

Discovery Global LLC -v- Slovak Republic

ICSID Case No. ARBARA1

14:37 1 (Slide 56) So if we add to our slidiéegal 14:40 1 admitted -- an attempt to circumvent therts
2 mistakes that AOG made, we now have our tHrdOG 2 injunction that had been affirmed by the Cafirt
3 genuinely believed that the field track wdSPR, what 3 Appeals less than three weeks earlier. his w
4 conceivable basis would there be for its failo 4 I showed you that the injunction was not agsinst
5 raise the argument to the Slovak court iafigeal of 5 AOG: it specifically applied to third partidsat AOG
6 the interim injunction? 6 may direct.
7 And this means, because the Court of Apdfrms 7 (Slide 60) | ask you again, members ofTttileunal:
8 the trial court's injunction, that the injuoct stays 8 did you hear anything about Smilno Roads badhell
9 in place (Slide 57). 9 company this morning?
10 But look what the Court of Appeals stated 10 On 17 May 2016, AOG approaches the mayt it's
11 "Defendant 1 [that's AOG] could have beeli aware 11 in this communication, for the very first 8m
12 that purchase of a minuscule co-ownershgrest 12 six months after it first tried to accessglie and
13 without respecting the preemption right is/v@ose to 13 after it had already made its argumentsedCiburt of
14 violation of ownership rights. It is evidehat 14 Appeals against the injunction, it now comesvith its
15 business activities of [AOG] were based, ftbmvery 15 PSPR theory.
16 beginning on mala fide manner of communicatith 16 I'd like to pause here. The PSPR thdogs not
17 owners of the affected land. From such atmidiview, 17 work for two reasons: first, as we've exmdirthe
18 the conduct of [AOG] lacks any bona fidetttai 18 field track has no road body. It was noalelsshed
19 | would respectfully submit, membershef t 19 with a permit. It is not a PSPR. And, cantrto what
20 Tribunal, that is not a surprising conclusiam the 20 Claimant's counsel said this morning, thesewot new
21 court, given that Article 29 of the Geologgt &learly 21 arguments in our Rejoinder. We went intoeraetail
22 required AOG to give notice and obtain cohbefore 22 about it based on the arguments we receivitki
23 entering someone else's land, much lessickp and 23 Reply. But we put it in an appendix because
24 in the process damaging their property. 24 members of the Tribunal, don't need to watiethe
25 (Slide 58) So this is the fourth instaotstate 25 granular details of why a field track is ad®SPR
Page 149 Page 151
14:38 1 conduct: the Court of Appeals has affirtedtrial 14:42 1 under the Slovak Road Act.
2 court's injunction because, as AOG later adoiit 2 Because, even if it was a PSPR, anchivtisany
3 violated Ms Varjanova's preemption right. 3 user must take the road as he finds it, ctemgisvith
4 (Slide 59) You will now see, Tribunal mesrd) that 4 its existing condition and purpose.
5 AOG's mala fide conduct continued and, indpedneated 5 (Slide 61) Article 6(1) of the Roads Acbyides
6 its activities for the next year. Immediatefter the 6 this:
7 Court of Appeals' decision, AOG creates d sioehpany 7 "Traffic on surface communications ..."
8 for the sole purpose of circumventing the t@sued 8 And again, this is not a surface commumoabut
9 injunction. And Mr Fraser admits it. He stain his 9 I'm assuming for the purposes of this arguriiést
10 witness statement, now up on slide 59: 10 "... everyone can use surface communpicati the
11 "Following the rejection of AOG's appaghinst the 11 usual way for the purposes for which they are
12 interim injunction ..." 12 intended... The users must adapt to the reanisin
13 AOG forms a new company. This new comjsucalled 13 condition and traffic-technical conditiontbé
14 Cesty Smilno. The name translates into 'l8miRoads", 14 affected communication ..."
15 which makes it sound like it's a municipditgrihat 15 (Slide 62) Articles 16 and 22 of the Réatialso
16 takes care of the roads, and | will be refgro it 16 state that a permit is required:
17 by its English name, Smilno Roads, and whaabout to 17 "The commencement of the constructioa lighway,
18 describe is AOG's Smilno Road scheme. 18 road or local communication and their alierat shall
19 Using this new shell company, AOG conesic 19 require a building permit ... by a speciadlding
20 a landowner to contribute -- to contributeather 20 authority ..."
21 than sell a share in the land plot as arind-&apital 21 It's undisputed that AOG never receiveérnit.
22 contribution to the newly established shethpany. 22 And Article 22 provides on special puosads,
23 There is no dispute that AOG was the coiigpl| 23 which again this is not, that in additiorthe permit
24 shareholder of Smilno Roads. This was, witho 24 they have to obtain permission for the caomsion of
25 exaggeration -- and it is effectively all but 25 the special purpose road. Next slide.
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14:43 1 (Slide 63) And if it was a surface ocoamication, it 14:46 1 That's the magic language from the statudewhat they
2 also must be made only after agreement vétbviner, 2 asked for, and the mayor didn't give it tarihe
3 and we'll come back to that point in a moment. 3 (Slide 66) And so we have the mayor'saesp to
4 Now, on 18 May 2016, AOG's shell comp&miino 4 our state action slide.
5 Road, writes to a landowner (Slide 64), ardf@rms 5 (Slide 67) On 7-8 June 2016, AOG forge=adhwith
6 it, and | quote, that: 6 the Smilno Road scheme, not only accessinfjetle
7 "To ensure transportation to our site,aampany 7 track; they're now upgrading it, in directlaiion of
8 has therefore decided to use [Smilno Roads]awns 8 the interim injunction that prohibits themrfr@ven
9 a share in [the] plot ... and at the same tinadble 9 accessing the property, and in direct vioratid
10 to transport our materials and repair the.foa 10 statutes of owner consent, and, if it WelRSER, for
11 And it asks for the landowner's consent. 11 the permit that would be required.
12 | would ask you to note three things afiois 12 And AOG admits they paved the road witike
13 exhibit. First, if you notice the secondHtight: 13 injunction was in effect. Here's Mr Frasgmiting:
14 "Since the seller did not offer his/Hearg to 14 "... we decided to upgrade the Road yindgesome
15 other co-owners (who have the preemptiort)igine 15 more crushed stone along the length of it."
16 purchase contract will be probably annulled.” 16 There is an injunction that prohibitsnthiieom even
17 What does that mean? That means that KOG 17 accessing the site.
18 recognising the legitimacy of Ms Varjanoy@semption 18 On slide 68 you can see the upgradediuetp the
19 right, that it didn't respect it, and thawill 19 road.
20 therefore likely lose on the merits of thagirg case 20 Now, at times, we're told this was meedmenance,
21 for which the injunction is in place. 21 so it's nothing. Mr Fraser himself calls it
22 Number two, AOG is openly stating in tieiter 22 an "upgrade”, which indeed it was. And efé@nwvere
23 that it has created the new shell companthfor 23 just maintenance, owner consent is requiféekre is
24 purpose of transporting AOG's materials &odfill 24 an injunction in place. The 1/700th shanelpase is
25 site. 1 don't know how to stress this enotigére is 25 now the subject of that litigation. AOG masv
Page 153 Page 155
14:45 1 an injunction in place that prohibits jsety this 14:48 1 attempted to circumvent the court's inflondoy
2 activity. 2 establishing a shell company and directing éo this
3 Third, notice that AOG and Smilno Roadsalter 3 in direct violation of the court's order.
4 egos in this letter. It's signed by Smiln@Bs but 4 In fact, AOG actually moved the road atous
5 look at the first sentence: 5 locations, physically altered its path, as/re:shown
6 "We created Smilno Roads." 6 in our appendix to the Rejoinder. And the faat the
7 They are alter egos. 7 field track could be moved -- and it sometirdess,
8 Alright, now let me take you back to wh&BG sent 8 based on weather and pedestrian traffic wslip
9 the letter to the mayor floating its PSPR tiador the 9 doesn't have a stable body.
10 first time. What were they asking? Theyenasking 10 These pictures show a serious, flagriatdtion of
11 the mayor to confirm that the road is a PSPR. 11 the court-issued injunction.
12 (Slide 65) On June 6, 2016, the maygraeds, and 12 Now, you may ask: well, how did AOG ursiend the
13 | want to be clear about this because thisigent has 13 injunction? Well, Mr Fraser tells us. Tisisrom his
14 been misconstrued. He declined to confirmh ADG's 14 witness statement, paragraph 44: (Slide 69)
15 new legal theory is correct, that the roaa RSPR. 15 "... [the] interim injunction against AQG
16 Instead he calls it a field track, and therméscribes 16 specifically prohibited AOG from accessing fiot ...
17 factually the historical uses of it. Yesdags it's 17 and from removing anything from the plot thatl been
18 publicly accessible, which means it's notéeh there 18 placed there by Ms Varjanov4, pending a detextion of
19 are no signs staying "Stay off the propettytivate 19 the validity of AOG's purchase of a sharthnéRoad."
20 property", at least before AOG came, andafse we 20 That's his understanding. And yet we/g@6 now
21 have all noted that the landowners did alldlagers 21 openly violating the injunction. We heardhiag this
22 to use the land to access their agriculploas and 22 morning to excuse, or even attempt to exgleiay, this
23 to visit the forest. Not major commercidivdties. 23 flagrant violation of the injunction.
24 What AOG was seeking from the mayor vaa$im to 24 (Slide 70) What does Ms Varjanova sayatie
25 agree with the theory that the field tracls wee PSPR. 25 shell company? She posts the next day owélesite:
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14:49 1 "The Oil Guys Are Back. 1453 1 wearing the same short-sleeved blue #nérisame dark
2 The same people, the same intent, the peantices 2 blue pants, and pretending to have the sdirlede
3 disguised as a new limited liability compafi$milno 3 that he had a cast on in the picture befjuedd,
4 Roads] in which [AOG] holds a majority sharas 4 smiling and mocking the protesters.
5 resumed the works and has been paving than@&milno 5 Mr Crow faked his injury, and accordingMo Fraser
6 from Tuesday despite the two-fold prohibitimym the 6 and his testimony in this arbitration, AOGeatipted to
7 court." 7 press the police to arrest someone on thisse fa
8 (Slide 71) Then we get to 14 June 201tatwV 8 charges; to arrest one of the local inhatstéont
9 happens on that date? An email is sent tBrislser 9 a crime they never committed.
10 stating that Discovery is plotting to bring a 10 | just want to point out, as an asids, ¥fdeo is
11 arbitration against the Slovak Republic. cbigry 11 taken after they did the upgrades to the, ihith is
12 asked White & Case to estimate the costiofydsp, but 12 why the road looks so different from the yniet
13 White & Case wasn't interested. 13 | showed you at the beginning. But obviotisit's not
14 | ask you, members of the Tribunal, leshkre we 14 the key point here.
15 are in the timeline (Slide 72). We are ineJA016. 15 We pointed out that Mr Crow faked hisiigj and
16 Please ask yourself: what on earth would!éien have 16 presented this video in the opening pagesiof
17 been? Look at the state action that's cedwp to 17 Counter-Memorial. It is no exaggerationay that
18 this point in time. Not only is there nothitat 18 Discovery was caught submitting a fictitiqisce of
19 would come remotely close to a breach ofipubl 19 evidence to the Tribunal.
20 international law; there's nothing impropteala 20 (Slide 78) What is Discovery's responssi
21 On 16 June 2016, AOG makes its secoathpttto 21 Reply? Well, given how prominently we emjped this
22 access the site using Smilno, despite thedtipn 22 false evidence in our Counter-Memorial, weenplite
23 prohibiting them from doing so (Slide 73)dayain 23 anxious to see how Discovery would respdbut. when we
24 they move her car. Ms Varjanova drives heback to 24 received the Reply we couldn't find a respandil,
25 block AOG's access, and a second car joms he 25 buried deep in the 200-page reply at paragtap(3) we
Page 157 Page 159
1451 1 But something else happens that dige(®4), and 14:55 1 saw this. This is the totality of Discoye response
2 | want to quote this very carefully from MraBer's 2 to our establishment that Mr Crow faked hjsrin and
3 witness statement: 3 | quote:
4 "... Mrs Varjanova's boyfriend drove his mto 4 "As to Ms Varjanova's video of Mr Croweth is no
5 our Chief Operating Officer, Ron Crow, fronhirel, 5 evidence that this isolated incident 'incrdaseasion
6 causing him to fall over and suffer bruisimgl some 6 with the activists', as Slovakia asserts."
7 cuts. He was taken to the local hospital wihis leg 7 That's it. No denial that Mr Crow faked imjury.
8 was put in a cast. Afterwards we presseéPttiee to 8 No denial the picture was taken on the sameasizhe
9 bring a charge for assault but they did ndisdp" 9 video. No denial that Discovery had in fadtrsitted
10 Let's park for a moment why someone needst for 10 fictitious evidence to this Tribunal.
11 "bruising and some cuts". Mr Fraser attathisd 11 AOG was caught red-handed faking anyrtoithe
12 picture of Mr Crow to his witness statemant] I'd ask 12 police which Mr Fraser said caused him, olGA@ore
13 you to note three things: number one, thaBAsays this 13 generally, | should say, to press the pabdaring
14 supposed incident took place on 16 June 2Qi6ber 14 criminal charges against a local protestéink about
15 two, | would ask you to observe that Mr Ciewvearing 15 that.
16 a light blue, short-sleeved shirt; and nuntivere, I'd 16 It was trying to have a protester argebtsed on
17 ask you to notice that Mr Crow is wearingkdalue 17 false charges to buttress its claim for irpprcstate
18 pants. Just keep that in mind. 18 action.
19 (Slide 76) Because we now know that MwCfaked 19 Members of the Tribunal, we respectfallpmit that
20 his injury. Thankfully, one of the activistas 20 this is a very serious matter regarding tedibility
21 videotaping the event. That video was anghile, 21 of Discovery and AOG.
22 and let's watch it. (Slide 77). 22 (Slide 80) And if you need any more emimethat
23 (Video played) 23 Mr Crow's injury was faked, note that yourdeagain,
24 What does this show? That Mr Crow, oduite 2016, 24 nothing about it this morning.
25 that same day he was supposedly hit by thésca 25 Note also, now on your screen slide l&dt, AOG's
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1457 1 Slovak lawyer provided the company a repithe 14:59 1 contractors' vehicles on the well locatidh

2 events on 16-18 June 2016, and there's naonevit 2 On the well location. Why is that imparta

3 this injury at all. 3 Because the protesters moved from their lafaG's

4 So this is the next instance of stateacthe 4 land. And what did the police do? They ¢et t

5 Smilno police did not arrest an activist whiginCrow 5 protesters off the AOG's land.

6 falsely claimed assaulted him (Slide 82). 6 In other words, the police, just like the

7 | want to be clear how important this Mr Crow 7 municipality | showed you before, are distiising

8 is the COO, he's the chief operating offidde’'s 8 between the citizens' private property, witleeepolice

9 right up at the top of the company. And Disry has 9 will not remove them because it's their lamt) AOG's
10 not made him available for cross-examination. 10 land, where the police will remove them. Pbéce,

11 But there's something even more impoghout 11 again, are acting precisely as they should.

12 Mr Crow's credibility. Discovery has onlybsuitted 12 The third and final day, on June 18 (SB6) the
13 three fact witnesses in this case: Mr Lethis,CEO of 13 protesters stayed off the well location, thent back
14 Discovery, Mr Fraser the CFO of Discovenyd tre 14 onthe field track, and here's a picturéhefrt all
15 mayor. So only two people from Discovery/AQGt 15  standing in unison. That doesn't look lilerayle
16 neither of those people were the ones cemsigton 16 landowner to me, members of the Tribunal.

17 the ground in Slovakia to witness the vagoritg of 17 On the same day the prosecutor getgicalle
18 the events in question. 18 MR DRYMER: Isn't one of the allegations that iers of
19 (Slide 83) And this is particularly glegiwhen one 19  these people weren't landowners at all?

20 reviews Mr Fraser's witness statement, where 20 MR ANWAY: Some of them weren't; some of themeyehough.
21 testifies for almost 13 pages, from parags&th 21 MR DRYMER: That came from other parts of therdit?
22 through 72, about all manner of facts, almoste of 22 MR ANWAY: That's correct, including, for examphdr Lesko,
23 which he has personal knowledge of. Indhatch of 23 but as | noted before, citing AOG's own baiethe
24 37 paragraphs he says he only has persomalddage of 24 Court of Appeals, they acknowledged thatteite
25 events in five of them. 25 obtained 10-15 different signatures of landens
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14:58 1 In other instances he states, witbitation, that 15.01 1 specifically.

2 the information was reported to him by "unndmeople”. 2 Okay. The prosecutor is a topic that kaser

3 Who provided Mr Fraser the knowledge for these 3 addresses in his witness statement, and tes:sta

4 32 paragraphs? 4 "However, a state prosecutor ... madeppraance

5 Well, Mr Crow was the most senior persorite 5 at the road, even though there was no reasdwef to

6 ground. He reported directly to Mr Lewis, amthat 6 be there ..."

7 role he even reported to JV partners. Mréftais 7 In fact, however, it was AOG that callbd police

8 primary source of information was almost delya 8 who, in turn, called the prosecutor.

9 Mr Crow, who has now established himself tebécator 9 (Slide 88) And this is from the prosecistaritness
10 of stories and who has not been made avaitahls as 10 statement, who you will hear from later theek. She
11 a witness. And that raises a larger profidin 11 first learned about the interim injunctionemtshe
12 Discovery's case, and that is that Discolias/not 12 arrived from AOG's lawyer, not the activisthe
13 made available so many witnesses who weralgcon 13 lawyer for AOG showed her, together with othe
14 the ground consistently in Slovakia (Slidg 84ot 14 documents, the injunction.

15 just Mr Crow at the top of the slide, but aeyer who 15 (Slide 89) And AOG told the prosecutatitine

16 issued the report | just showed you, and nodmsrs. 16 interim injunction only applied to AOG and iits newly
17 Back to the timeline. Recall the seceffiort by 17 created company, Smilno Roads. Memberseoftibunal,
18 AOG to access the site is underway. Itedart 18 that was a false representation. You've tegithe

19 on June 16, when Mr Crow faked his injund Ested 19 interim order explicitly states that it apglito third

20 two more days. 20 parties directed by AOG. And having madeé féiae
21 (Slide 85) On 17 June the protesters ohireen the 21 representation to the prosecutor, AOG askihe

22 field track to the drill site itself, on whidOG had 22 intervene and let them pass. Her respoms®'i have
23 alease. Mr Fraser testifies: 23 the authority or reason to act because t dee'

24 "Following a call by one of our lawyettse police 24 criminal activity; this appears to be a cdlidpute.

25 actually removed protesters from in fronthef 25 And she leaves. That's it. That'¢®ide 90).
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15:02 1 (Slide 91) So we add this state adbasupposed 15:05 1 Ms Varjanova's lawyer may have been coeceabout
2 breaches of the treaty: the state prosecusroalled 2 obvious attempts underway to circumvent thenction
3 to the site by AOG, concluded it was a ciisjpdite, 3 by AOG and its shell company on the groundianuain
4 and left. A violation of the treaty? 4 view? Perhaps counsel wanted to preserve the
5 (Slide 92) Now, | told you before that A@@nceded 5 flexibility to pursue further injunctive refie
6 later that it breached Ms Varjanova's preesnpight. 6 But in any event, Discovery does not displiat
7 This is the document where they did. Theadfil 7 the injunction remained in place and in efteil the
8 a document with the district court conceding 8 Court of Appeals dismissed the matter, whidmat
9 Ms Varjanova's claim and recognising they Viathted 9 occur until 2017.

10 her preemption right, while they are in thecpss of 10 Okay. Now at this point AOG has beedigtussions

11 violating the injunction that was issuedhis tvery 11 with authorities on its desire to have siguisup on

12 case and on this very basis. 12 the field track, basically a yield sign. Atheé reason

13 (Slide 93) On 5 October 2016, the distamirt 13 it wanted this was apparently thinking: if stiek

14 grants Ms Varjanova's claim, given AOG's esson. 14 a public sign up, that immediately makesRSPR. And

15 And if this case died there it would have méae end 15 AOG asks the mayor to propose the signatietbody in

16 of the temporary injunction, and of courseghare 16 charge of such matters, which was the distetfic

17 purchase agreement was null and void. 17 inspectorate.

18 (Slide 94) But, Ms Varjanova, a privaitezen, 18 (Slide 95) AOG's position was that theijg of

19 based on the advice of her lawyer -- anddading 19 the public road to the field track was a $sroads"

20 from her witness statement here, slide 8bpealed 20 under the Roads Traffic Act. Under the Act@ssroads

21 that judgment, which kept the injunction elivSimilar 21 is where two public roads connect, and AOGteg

22 to in my country, the second you file a retf 22 the yield sign put on the field track.

23 appeal, you strip the trial court of anygdiction 23 Well, on 14 October 2016, the distriairto

24 and the only court that can decide whetteapipeal is 24 inspectorate issues its decision, findingttia was

25 proper or not is the Court of Appeals. So th 25 "not a crossroads but merely a conjunctica [@ield]
Page 165 Page 167

15:04 1 injunction stays in place. 15:07 1 road", or "country road", which meansfiedad in

2 Now, there are complicated reasons, whieltan 2 Slovak.

3 explain, as to what her argument was for dipppat 3 In other words, these are not two puldazs

4 had to do with the nature of the declaratehgfand 4 joining: one is public, and the other is agte field

5 whether it was an appropriate case for dedigra 5 track.

6 relief. But, in any event, she appeals. 6 (Slide 96) And now we get to another vergortant

7 Mr Fraser says this was an abuse of psandss 7 document that AOG produced in document praatuycand

8 witness statement. | would ask you to thindua that, 8 they cited this document today to you, buy thet out

9 members of the Tribunal. 9 the most important part. So let me show ytdo.
10 Within days of the Court of Appeals'mffance of 10 This is a letter -- or an email -- dated
11 the injunction, Mr Fraser and AOG go out erghte 11 26 October 2016, from Mr Fraser to Mr Lewéporting
12 a shell company for the purpose of doing thxadhat 12 on the meetings with the police that dayd Aok what
13 the Slovak court prohibited them from doifidhey had 13 he says. The police deferred to the "civilieeer" on
14 been in ongoing violation of the injunctiareesince. 14 the question of whether the track is a sppaig@ose
15 They're flouting the injunction -- for monthsand 15 road which the police are obligated to kesgno Let's
16 they have the audacity to accuse her lawitar w 16 stop there.
17 an abuse of process? 17 The civil engineer to which Mr Fraseersfworked
18 And | would note that despite claiminggdmuse of 18 at the district traffic inspectorate. Sofleéice are
19 process before this Tribunal, AOG never niade 19 deferring to the correct body that decidesetissues.
20 argument to the Slovak court. Why? Perltaps 20 And he goes on to say that the civil engiag¢éne
21 because AOG was actively violating the csurt' 21 district traffic inspectorate was not prepaeagree
22 injunction. Given that, can you blame Msj&faova, 22 that the track could be a special purpose: r& the
23 a private actor, not attributable to theestean you 23 real authority on the issue is not prepasealjtee
24 blame her for filing the appeal? 24 with the PSPR theory.
25 Did it ever occur to AOG's lawyers that 25 And then they go on:
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15:.08 1 "... even though [redacted name] éméos traffic 15:11 1 of inaction by the police, a violationpafblic
2 police officer ... thought it was." 2 international law, was in fact the police dpihe
3 You might ask why in the world the nhamegfolice 3 right thing again.
4 officer is legally privileged? | don't know. 4 So we add to our list of state action aldnich
5 In any event, the city they cite wherettaéfic 5 Discovery complains that the police distingais
6 policeman apparently agreed with them is mt¢hé 6 between the injunction being in effect andbeng in
7 district in which Smilno is located. It'scaetly 7 effect.
8 different district. So it's unclear why AOGsv 8 On 17 November 2016, AOG planned workswer
9 contacting this police officer at all. 9 abandoned for the third and final time, and on
10 But what's most important is what he sey4g, and 10 22 November, AOG requests interpretation fitoen
11 remember there's an injunction in place pithg them 11 Ministry of Transportation and police, andgks them
12 from accessing the site: (Slide 96) 12 to agree that all field tracks are PSPR&l¢®B). It
13 "We threatened them with litigation iéyhfailed 13 does not ask the Ministry of Transport whethis
14 to keep the track open and told them [andul#vask 14 particular field track is a PSPR. It asksMinistry
15 you to circle this language] we were goingag@ahead 15 of Transport to make a definitional rulinge all
16 anyway." 16 field tracks PSPRs?
17 Not only is there a court-ordered injiorcin 17 And on 29 November, and these are ldattathave
18 place -- which they don't dispute, you read h 18 been misconstrued by Discovery, so | wabetgery
19 Mr Fraser interpreted that injunction; nolydras the 19 clear about them (Slide 99), the Ministrypexls and
20 authority now, the district traffic inspectt®, said, 20 does not agree that all field tracks equilf&S
21 this is not a PSPR; they are going ahead anyw 21 Instead, it says, very rightly, it dependgamtors,
22 And then perhaps most remarkably, hestate are 22 such as whether there is a building perhwt, t
23 going to put a fence up around the fieldkrac 23 particulars of the field track, et ceterdaffmeans
24 A fence. On property they are under an itjon to 24 the answer to AOG's question is: no, ndieid
25 not even access. 25 tracks are PSPRs.
Page 169 Page 171
15:10 1 I might just pause here and ask:afrtad really 15:13 1 Unsatisfied with this answer, on 7 &aber AOG asks
2 were public, a PSPR, how could AOG put a femoend 2 for an additional interpretation, asking wieeftif
3 it? 3 there is no building permit, a field track dzn
4 What you see, members of the Tribunainftois 4 a PSPR.
5 document, is the utter disrespect with whi€GAtreated 5 Two days later, the Ministry states aggin,
6 the Slovak people and its legal system. did#l once 6 depends on a variety of factors, and it says i
7 again that the safer route, rather than gatabo 7 principle a field track can be a PSPR dependin
8 procedures set up by Slovak law, as Ms Vavarid, 8 factors, and even without a building permit, that
9 was to engage in renewed self-help of the most 9 doesn't mean all are (Slide 101). And itaiely
10 aggressive tactic yet: to put a fence upratabe 10 doesn't mean this particular track, whicly there
11 privately-owned field track, while it's under 11 never asked about, is a PSPR.
12 an injunction not even to access the propérhe plan 12 There is nothing inconsistent with thieters and
13 was simple: we will fence the entire roadjlede the 13 Slovakia's position in this case. To thetreoy, they
14 public, exclude the landowners, and lockgiie. 14 are consistent with Slovakia's positionsis tase.
15 Didn't hear anything about that this morreitber. 15 (Slide 102) Now, given how much pres@\@& was
16 (Slide 97) But as Mr Fraser testifies, th 16 putting on the police, the police then adked
17 protesters again blocked access to the pyomed he 17 an opinion from the Ministry of Interior, tpelice's
18 complains: 18 supervisory body, and on 19 December thestinif
19 "The Police refused to accept that thexiim 19 Interior issued an opinion, stating -- arig ion
20 injunction was of no further effect and sidt this 20 slide 102 -- it is not a PSPR "and must kea ss
21 was an issue for the Court." 21 private land".
22 Members of the Tribunal, as you've nognséhe 22 In other words, the Ministry of Interdpinion
23 police were indeed correct: the injunctiors wall in 23 was consistent with the Ministry of Transptidn's
24 effect, and it applied to the shell comp&milno 24 opinion.
25 Roads. So what Mr Fraser is complaining alvoierms 25 Now, AOG, you heard this morning, says tas
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15114 1 an instruction to the police to preventG\om 15:17 1 agricultural track was impossible, andafrse AOG all
2 accessing the site. That can't logicallyofell AOG's 2 but admitted that when they upgraded the sodtiat
3 last attempt to access the site was Noventlid. 2Here 3 they could bring their vehicles onto it.
4 we are in December. So even if this were 4 In substance, the court found that AO&mested
5 an instruction -- and it's not -- AOG neveeatpted to 5 preliminary injunction would be unlawful undbée Road
6 access the site after it, so the police coatchave 6 Act.
7 prevented them from accessing the site becdubés 7 (Slide 107) And on 16 February 2017 theedipte
8 opinion. It's logically impossible. 8 court upholds the lower court's decision, @sing
9 Meanwhile, what's going on with the finiggoof the 9 AOG's injunction.
10 project? (Slide 103). Around this time Aksetls AOG 10 Now, why is it so concerning that AOG dat tell
11 that it has no money and, furthermore, thizais been 11 you about these court actions in its Mem®ridlere is
12 relying on third parties to meet its obligag under 12 AOG testing its PSPR theory before the Slamakts,
13 the Akard agreement. 13 and the courts unanimously rejected the aegtim
14 (Slide 104) And shortly thereafter, nawstide 14 But, rather than tell the Tribunal thigy
15 104, Mr Lewis writes to Mr Akard stating: 15 represented to this Tribunal that the PSIBrihwas
16 "If [Discovery] is unsuccessful in seagyi 16 still viable. It is no longer viable.
17 alternative funding within a few weeks, tfitemnill 17 The district court has now rejected t8€R theory.
18 almost certainly place [AOG] into liquidatianTime 18 The Court of Appeals has now rejected theRPtBEory.
19 is of the essence.” 19 The Ministry of Interior has now rejected BePR
20 Okay, now, what I'm about to tell you tisx 20 theory. The traffic director inspectorats hejected
21 something that Discovery did not tell youtén 21 the PSPR theory. The Ministry of Transpatat
22 Memorial, and it is remarkable that it didigtso. 22 although not asked the question about thiticpéar
23 On 2 December 2016 AOG files an applicetor its 23 track, gave an opinion consistent with thecteon of
24 own interim injunction against Ms Varjanovéldo 24 the PSPR theory, and the mayor, when askadojot the
25 refrain from blocking AOG's access to thédfteack. 25 theory, specifically refused to do so.
Page 173 Page 175
15:16 1 Now, this is the first time that AO@stever raised 15:19 1 In other words, no state body, nabhgls one, has
2 its PSPR theory with a court (Slide 105). Abylthe 2 ever adopted the theory that the field traek & PSPR
3 way, Smilno Roads files the same action. 3 in its then current condition.
4 I will ask you, members of the Tribunahyyif the 4 Now, before we leave Smilno there's onal fooint
5 PSPR theory had any merit, would AOG not haised it 5 I would like to leave you with. On slide 1this is
6 in this kind of action before? Recall thdirit 6 one of our demonstratives. Look how many simédook
7 came up with this theory in May 2016. Webe/n 7 how many times AOG violated the injunction.
8 seven months later. | would respectfully sitlitta 8 We trust the Tribunal understands hovoserit is
9 because it knew that theory had no merit. 9 for a party to intentionally violate a perfgatalid,
10 And on 2 January 2017, the district coartcludes 10 lawfully issued, court-ordered injunctiondame would
11 that AOG had not sustained its burden offimshow 11 respectfully submit that it is not appropiédr
12 the field track was a PSPR. 12 a party which acted unlawfully this many tinte be
13 And it goes on to say that even if it badn 13 before you today claiming to be the victim.
14 a PSPR, there are two other death knellet® SPR 14 With that, we leave Smilno and we gd®gecond
15 theory: number one, the constitution trdagight of 15 site, Kriva Ol'ka, and we need not spend ntinch on
16 ownership as a fundamental right, and théat ri 16 it, despite Discovery's counsel doing sortosning.
17 includes a right to control the use of one/a 17 MR DRYMER: Excuse me, let me just ask you akqgigestion.
18 property, and they cannot be compelled bgtite to 18 Can you be a little bit more technical thaot:
19 open their land without compensation andfaia it's 19 appropriate for them to be before us. Aneseeking
20 in the public interest. This is classical 20 a conclusion from us in this regard?
21 constitutional law on the restriction of eamhdomain. 21 MR ANWAY: We have in connection with the contribry
22 And number two, a PSPR requires thatisiee accept 22 fault.
23 the road in the condition that it exists, aotheone 23 MR DRYMER: Yes. That's it though, that paritofOkay.
24 that uses the road for some other purpaagject to 24 MR ANWAY: | will leave that to Mr Pekar --
25 fines. Here the use of heavy trucks on &émeomw 25 MR DRYMER: Very good.
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15:21 1 MR ANWAY: -- to talk about when he talks tetlegal 15:23 1 the Ministry, and it was the Ministry thtd -- the
2 implications of this. 2 late notice was given to Lesy, and whateveylthought
3 MR DRYMER: Thank you. 3 it could or couldn't do with that, the Minigtr
4 MR ANWAY: The bottom line is that the reason AGaBed at 4 ultimately has to approve it.
5 Kriva Ol'ka is because it made another mistdke 5 Now, there was also some suggestion thigimyg,
6 didn't request the lease extension by thelideadnd 6 and | can pull the record -- cite for thist that AOG
7 again, Discovery did not tell you this in thei 7 wasn't aware that the Ministry of Agricultuvas going
8 Memorial. 8 to have to approve extensions, but I'll show sight
9 On 4 May 2015 AOG signed a lease agreemiémLSR, 9 in the lease where it specifically says they d
10 | also call the entity Lesy. Lesy is thaestawned 10 Slide 116, is it? No...
11 company that manages the Slovak forests. 11 (Slide 117)
12 Now, | want to be very clear about thifie acts 12 "Final Provisions.
13 of Lesy are not attributable to the statecuipdiblic 13 This addendum enters into force on tle oa
14 international law, and there is very cleaedaw on 14 granting consent to rent according to ..."
15 this point. Mr Alexander and | represente t 15 And that is the Ministry of Agriculturepproval,
16 Czech Republic in a case called Intertrade v 16 so they were well aware -- it was in factextan the
17 Czech Republic about 10 years ago, and a§eou 17 lease itself -- that the Ministry had to aprit.
18 Slovakia and the Czech Republic have a conanoestry 18 And although we were told this morningdie: not
19 where Lesy was the same entity, now two sépar 19 raise this argument that the Ministry cowdl n
20 entities; but the entire issue on which we Wt case 20 resurrect a dead contract through an exgmoshdment
21 was whether Lesy's acts were attributablbestate 21 in our Counter-Memorial, and that it's sonvelacnew
22 for purposes of the ILC Articles and theurial 22 argument in our Reply -- or Rejoinder, | ddaay, let
23 concluded that its acts were not so attrifdata 23 me just read to you what we wrote in our
24 It is not disputed in this case that that stands 24 Counter-Memorial, paragraph 154:
25 and applies to this case. In other wordscdiery 25 "On 7 June 2016, the Minister of Agriouit ...
Page 177 Page 179
15:22 1 does not dispute that Lesy's actionsetre n 1525 1 announced she was not approve the retreact
2 attributable to the state. 2 'extension’ of the Lease Agreement. By ihat,tthe
3 On 4 May, Lesy signs the lease agreertientease 3 Lease Agreement had been terminated for alsiost
4 is for one year. To extend the lease beyoedyear, 4 months."
5 AOG was required to request an extensionteo flan 5 This is not a new argument we've made at&/inew
6 one month before the termination of the leddwt 6 about it is that AOG is even acknowledgingiitce it
7 means that it needed to make the request on 7 never raised it in the Memorial in the firkige.
8 15 December 2015 (Slide 113). 8 To state the obvious, the Ministry doelsaite the
9 (Slide 114) And AOG was well aware of this 9 capacity to bring back a dead contract by Yetimgy" it.
10 requirement. This is a contemporaneous dentifrom 10 And even AOG contemporaneously recognisedcthibe
11 the famous Mr Crow where he states: 11 true. This is a letter from AOG to Lesy, &mak what
12 "We will have to apply for the extensisith proper 12 it says:
13 paperwork ... 1 month in advance." 13 "Since the original lease ... has expitdd not
14 Members of the Tribunal, it is undisputieat AOG 14 possible to renew it with amendment ..."
15 did not make a request within that deadiBigl¢ 115). 15 Totally different than what you were tthis
16 You heard today they say: we missed it bydaye No 16 morning. And this is their own document8IL19).
17 they didn't. They missed it by seven daytse day 17 Now, AOG had told the Minister of Agriture -- the
18 they filed the request it was stamped, asdatvs you 18 Ministry, | should say, that if it did not@pve this
19 that it was seven days late. It's just teit 19 extension AOG would proceed under ArticleoRthe
20 document was dated six days later -- orezarli 20 Geology Act, the so-called compulsory acpessision.
21 I should say. 21 And under that provision, if a lease agre¢roennot be
22 So this was not missing the deadline fegahours 22 struck with a landowner voluntarily -- thabwid be
23 or even a few days; this was seven days late. 23 with Lesy here -- the Ministry can, when agrt
24 Now, | want to correct another impresdfat was 24 circumstances are present, substitute tldevemer
25 given today, which is that the late notice given to 25 agreement with an administrative decision.
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15:26 1 So when the Ministry denied the retjfars 15:30 1 injunction against the wrong person. Amgtver went
2 an extension on the basis that the leasexpacd, 2 back for an injunction against the right perso
3 the Ministry suggested, in line with AOG's own 3 AOG does not dispute these mistakes. odiscgn see
4 suggestion: try Article 29. But it was AOG's 4 on slide 132, it says it terminated its atsgrbecause
5 suggestion -- and you've been told to theraont- 5 of them.
6 that it would proceed with an Article 29 apption if 6 So we add this to the list of AOG's mistkinder
7 it did not succeed in the renewal. And so A& and 7 Slovak law (Slide 133).
8 it files an Article 29 application for compatyg 8 (Slide 134) Following these legal mistakes
9 access. 9 in January 2016, AOG never returned to Ruskati.
10 (Slide 120) Now, this is a matter of leestort, 10 Okay, let's now take a step back, arsl et just
11 and it must take place before the Ministry of 11 look at Ruska Poruba but all three sitesttege
12 Environment. 12 because they're all implicated by the finpld, which
13 The first instance decision-maker wittie 13 is the ElAs.
14 Ministry of Environment originally rejected)G's 14 (Slide 136) The requirement to perforlAsEtomes
15 Article 29 application. Now, what you he#ris 15 from EU law. You see the EU directive ontystreen,
16 morning was that Discovery claims this decisivas 16 2011. Under the EU EIA directive of 13 Debem2011,
17 based on an instruction from above. Thairtheannot 17 an EIA was required for all deep drills. Theeans
18 possibly be right, because the Minister hifngdo you 18 both exploratory and mining drills.
19 will hear from later this week, granted tpeeal in 19 Now, when the Slovak Republic transpdked
20 AOG's favour. He ordered the first instance 20 directive into their domestic legislatiortfie Slovak
21 decision-maker to figure out what's reallingmn, and 21 language, the domestic legislation used hinase
22 if a new contract between Lesy and AOG isis. 22 "mining drills" rather than "deep drills",caas
23 This is a matter of last resort, this compryls 23 a result, the language of the statute waspreted
24 process. He wants to know: can we stillréigout 24 not to require EIAs for exploratory drills)lg mining
25 a voluntary solution. 25 drills.
Page 181 Page 183
15:28 1 And consistent with that instruction,remand, the 15:31 1 But in 2013, now up on your screeidésl37), the
2 first instance decision-maker required AO@rvide 2 CJEU confirmed that the directive includedlesgtory
3 some evidence, if it still wanted to proceéithw 3 drills. And so in that same year the EU Cossion
4 Article 29, that Lesy would not agree to a mentract. 4 started infringement proceedings about howekia
5 What was AOG's response? They said: we dengetjuest 5 transposed the EU directive. And one of the
6 resolutely. Refused to apply for a new lesitle Lesy 6 Commission's comments, and this is in therceauas
7 and voluntarily walked away from the Articl@ 2 7 that the Slovak Republic's use of the phrasgifig
8 proceeding. 8 drills" was incorrect because it omitted "exptory
9 Let me repeat that. (Slide 126) After its 9 drills" and that it needed to be corrected.
10 successful appeal AOG stopped participatirtge 10 And so, as you can see on the next Sideakia
11 Article 29 proceeding voluntarily. 11 corrected it (Slide 138) in the EIA amendmeffective
12 So as we wrap up Kriva Ol'ka, why ditail? 12 1 January 2017.
13 Because AOG made the mistake of not renethimiicence 13 Now, you know Discovery's position hdrecause
14 by the deadline, and because of that it atiin 14 their licences were granted in 2006, lastatgxtlin
15 walked away from an Article 29 proceeding thaad 15 2016, they're not subject to the amendméfe.don't
16 just prevailed in on appeal. 16 agree. The question is when the drillingsaglace,
17 Now we move to the third site, Ruska Bar(8lide 17 not when the licences are granted.
18 129). It is undisputed that here, again, AGgsle 18 But, in any event, under EU law, as camed by the
19 numerous legal mistakes under Slovak lawtkieds 19 CJEU, the Slovak Republic was required toreefthis
20 not disputed. In fact, you will see thatytfieed 20 provision of EU law in any event.
21 their lawyer for these mistakes. 21 Now, | want to correct a factual mattereh
22 First, it requested and obtained an &tjan 22 You've been told that the Minister forced A@Glo the
23 (Slide 130), but then tried to execute ibbethe 23 preliminary EIAs. That is categorically wrer and
24 Respondent was even served, and so it wasn't 24 I will show you.
25 effective; and then, second, realised itlyst 25 The Minister met with AOG one and oniyei on
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15:33 1 15 December 2016, and at that meeting;hwdgcurred 15:36 1 be to comply voluntarily with the preliraiy

2 months before what I'll call the fresh staegs 2 environmental procedure for all wells. | sdudt this

3 release that I'll come to in a minute, AOG ptaimed 3 was doable, and we would be happy to shaegslef

4 about the opposition from local citizens. Ahd 4 the application before it was submitted so tiere

5 Minister said one way to calm the citizens davould be 5 should be no surprises later."

6 to voluntarily submit to a preliminary EIA. 6 (Slide 147) On 10 March 2017 AOG repotted

7 That was the end of the meeting, and aédays 7 partners about another meeting with the ciiz@at

8 later, on 21 December 2016 (Slide 142) AO@aeds in 8 same month, March 2017, where:

9 a letter, and they said: no, we're not ddirag. t It's 9 "... the protesters were insistent thay tivanted

10 too costly, and they say the activists waudtlaccept 10 to see a preliminary EIA ..."

11 it. 11 Skipping down:

12 (Slide 143) And the minister never reslemh He 12 "Our objective would be to agree that the

13 never sees AOG again. He didn't force AO@oto 13 preliminary EIA process, which is believedadke about
14 anything (Slide 144). 14 3 months, will be conducted in parallel vitike rest of
15 As it turns out, and you will soon seis,tn 15 the permitting processes."

16 a few minutes, the Minister was right in &ilvice to 16 There is nothing about the Minister fogcihem to
17 AOG, because months later AOG did voluntadyee to 17 do ElAs here. They are agreeing to do tihe Because,
18 do the preliminary EIA in response to theaeons 18 as you saw from Mr Lewis' testimony, theylshey now
19 expressed by the local citizens, and theydapt it. 19 had no choice but to engage with the lo¢&leris and
20 In sum, the Minister made a single prapts 20 try to reach common ground.

21 Discovery, trying to be helpful, which herttreferred 21 I would note that Article 19 of the ElA#also

22 to in later press conferences. But they were 22 allows any activity to be subject to a pratiany EIA
23 repeated requests. It was one meeting. Dismbvery 23 based on a reasoned motion from membere giuhlic,
24 rejected that proposal. 24 and as you now know, ultimately, AOG agreedd the
25 Now, a few months later, after AOG had,sao, 25 preliminary EIA (Slide 148).

Page 185 Page 187
15:34 1 we're not doing preliminary ElAs, AOG figalecides, 15:37 1 (Slide 149) This then leads to an i@

2 all too late, it needs to engage with thelloca 2 document. A press release from AOG on 5 Al7, now
3 citizens, and try to obtain the social licefioen them 3 up on your screen, C-171:

4 that it never attempted before. And Mr Lestees, 4 "[AOC] ... has announced its commitmenitiserve

5 paragraph 83 on slide 145, and | quote: 5 certain key principles in the conduct of pemtions

6 "I agreed with Alex Fraser that it seertied we 6 in north-eastern Slovakia, in order to prontaist and

7 had little choice but to talk to the key aistis to 7 confidence amongst local communities ... AGIE w

8 see if we could find any common ground wignti1' 8 prepare and submit an application under teknginary

9 Think about that. Here we are, almostdhyears 9 environmental procedure described in [theitstht
10 after they first rolled in with their heavyaohinery 10 And look what happens. Mr Lewis testifiee press
11 and excavators, unannounced, and only naweyothink 11 release -- next slide (150) -- had alreadytde
12 it's time to talk to the activists to sethdy can 12 "considerable improvement" and gave Discotlezy
13 reach common ground? 13 opportunity to "develop ongoing working redaships
14 What did the local community say when Afd@lly 14 with the activists".
15 engaged with them, finally started to trbatt with 15 Members of the Tribunal, this was a frasint. As
16 a modicum of respect, rather than hostility 16 you can see, it wasn't the Minister that irequAOG to
17 community became more open to the projebe riain 17 do the preliminary ElAs. It's shocking ttigtou
18 thing that the citizens said they wanted, landjoing 18 treat citizens as real people and with réspetead
19 to show you documents where AOG acknowletigjsdwas 19 of antagonising them, they may be more raeefi you.
20 that they were concerned about their enviesriirand 20 Now, as you know, there has been a dbletite=en
21 they wanted preliminary EIAs done. Hardly 21 the parties on whether the EIA was mandatonot.
22 an unreasonable request. 22 Regardless, you can see AOG agreed to doSme.
23 (Slide 146) Reporting on the first megtivith the 23 whether it was voluntary or not, if the prehary EIA
24 activists in February 2017, Mr Fraser stated: 24 justifies a full EIA, then you have to perfothe full
25 "The most important element in promotingt would 25 EIA; otherwise, what's the point of the pritfiary EIA?

Page 186 Page 188

Thursday, 1 February 2024

50 (Pages 185 to 188)

Anne-Marie Stallard
for Trevor McGowan

As amended by
the Parties



Day 1 -- Hearing on the Merits

Discovery Global LLC -v- Slovak Republic

ICSID Case No. ARBARA1

15:39 1 (Slide 151) So the preliminary ElAsfgward, and 1542 1 veracity of such representations; and herdDiscovery

2 to be clear, the EIAs were not for the erdinea of 2 Global/AOG] has fully complied with all lawsad

3 the licence area. It was for the drills. Ahd 3 regulations, including the Foreign Corruptdiices

4 results of the ElAs, the preliminary ElAs, fbose 4 Act."

5 three drills, were that full EIAs were reqaireAnd 5 Discovery was never able to attract exern

6 here, in all three preliminary EIA proceedinte 6 financing commitments from anyone other th&ard. You

7 affected authorities, municipalities and intetis 7 heard this morning Discovery tell you thatduld not

8 filed scores of objections based on concé&@$om 8 attract potential investors because they saw

9 Smilno, 35 from Poruba, 191 from Kriva Ol'Ha.all 9 an obstructionist government. The contempzmas

10 three locations, many of them demanded 14l E 10 documents tell a very different story.

11 assessments. And the main reasons werernence 11 First, recall that before there was exnstate

12 regarding the preservation of water resources 12 action at all that was complained of, AOGldoti

13 landslides, and wetlands, to name a few. 13 attract any financing for more than a y&ut even

14 Now, if AOG disagreed with these decisitm 14 after there was state action, those conteanpous

15 proceed with full ElAs, it had the opportyriib appeal 15 documents show that potential investors \askang

16 them, and in fact it did appeal one. Strgngewas 16 technical questions about the project, anGA@sn't
17 Poruba, the one that it had previously dedehut it 17 providing them the answers.

18 appealed it, and the appellate body gratsegppeal. 18 (Slide 157) And then | take you to aicait

19 It concluded that the first instance bodieckl 19 document, the minutes of the operating cotamineeting
20 appropriately on the submitted objectionsmgposing 20 dated 3 October 2017, where both Mr LewisMné&rraser
21 the full EIA, but failed to provide a sufféeit 21 were in attendance. And they discuss abbather to
22 explanation and requested the deficiencieg to 22 continue proceeding with the project, orliaralon it.
23 corrected in the remainder of the proceedings 23 And look at the very different view these ten have:
24 (Slide 154). And AOG then just walks aw&n all 24 "Alex said that he feels that it couldsbeng
25 three sites. It never appeals the prelingiEaA 25 process, but that he felt we will ultimatphgvail."

Page 189 Page 191
15140 1 findings on two of the three sites andahe that it 1544 1 Members of the Tribunal, this is thenmwho is

2 does appeal it wins. And it walks away frolovakia. 2 closest to the ElAs and the laws, betweendtich

3 Why does it walk away without appealing tther 3 Mr Lewis, and he thinks this can still be acgss.

4 two? Or proceeding with the third that it ditgh on? 4 But look at what Mr Lewis says:

5 Well, I'm now in my presentation where | be¢@lde 5 "... AOG doesn't have the funding in-place

6 155), the lack of financing. 6 continue to battle, or for arbitration, sudiesthat

7 Its financial records show that AOG wasolaent 7 [AOG] doesn't have the horsepower or appfetité.”

8 and had always been so. The real reason\@iscdid 8 The closer person to the EIA and the legales

9 not proceed further is because it ran outafiey. 9 remained confident AOG would ultimately préeeid the
10 As this letter from Mr Lewis shows, upyaur 10 project should go forward. But Mr Lewis' coents made
11 screen, dated 26 July 2017 (Slide 155) dags before 11 clear that AOG has not only failed to prodretble
12 the Smilno EIA decision, AOG suggested td\fs 12 external funding, but its only source of ing
13 partners that it should start selling phyisisaets 13 funding, Mr Lewis, is heading for the door.
14 "as a short term measure”, and as | notdeb atutset 14 And so AOG ultimately decides to abanidhenproject
15 of my remarks, the relationship between AQG its 15 and pursue arbitration that you will now teicdad
16 financer, Akard, had completely broken down. 16 been plotting for two years.
17 On 2 January 2017 AOG made threats eiches and 17 (Slide 158) Interestingly, however, wh¢DG
18 default against Akard, Akard makes the sdtagations 18 explained why it was abandoning the projedistJV
19 back against AOG, and now we look at Akaiebponse 19 partner, it said this in conclusion, and dtgu
20 where it states it is Discovery Global tisaini 20 "In view of the considerable challengescontinue
21 default: 21 to face in gaining local acceptance anywinetiee
22 "In addition, Akard is investigating whet or not 22 region, we regrettably feel [that] the tinzes ltome to
23 certain representations made by [Discoveop8], and 23 relinquish our remaining license and windpprations
24 upon which Akard relied, were actually truthizfhen 24 in Slovakia."
25 made or were made recklessly and withoutrdetgethe 25 Nothing about state action.
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1545 1 Members of the Tribunal, you've nowardehe real 16:14 1 It is also relevant for the assessroflagitimate
2 story. And now that you've heard it, let'sogok to 2 expectations, because it is, again, quite thea
3 our slide listing the state action at issuel, leask 3 a company which behaves in this way cannaeexp be
4 you: where is the breach? 4 treated, | would say -- well, one must be avadrthe
5 Madam President, at this point | would yslr 5 fact that such reckless behaviour will trigger
6 leave to turn the floor over to Mr Pekar, ibittis 6 consequences.
7 an appropriate time for a break, that is finavell. 7 And finally, | would also like to mentidhat, as
8 THE PRESIDENT: That's a perfect time for a bregk.let's 8 we all know, under Article 41(2) of the ICSID
9 take -- do you want 20 minutes; is that fireand 9 Convention, the Tribunal has the power toawvi
10 resume at 4.10, and then you can continuetinét 10 jurisdiction ex officio. So even though we dot
11 presentation. 11 raise an objection to that effect, the Trédun
12 MR ANWAY: Thank you. 12 certainly has the power to decide ex offibat enough
13 (3.46 pm) 13 is enough, and apply the unclean hands decis
14 (A short break) 14 a jurisdictional bar to hearing Claimantairas. We
15 (4.11 pm) 15 leave that in the hands of the Tribunal.
16 THE PRESIDENT: Good, | think everyone is reaulgdntinue. 16 MR DRYMER: We have the discretion to do so, gmsaying,
17 Mr Pekar, you have the floor. 17 but you're not expressly asking us. Yoreinding us
18 MR PEKAR: Thank you, Madam President. 18 that we have --
19 Good afternoon, Madam President, mentjdhe 19 MR PEKAR: Yes, Mr Drymer, I'm very well awaretbk fact
20 Tribunal. | will take the floor from Mr Anwaand 20 that we are past the deadline for raising suc
21 continue with our submissions on jurisdictéom 21 an objection. So that's why we are left \high
22 liability. 22 Tribunal's jurisdiction.
23 Before doing so | would like to revergtquestion 23 MR DRYMER: Very well. Thank you.
24 that Mr Drymer asked with respect to whatmeke of the 24 THE PRESIDENT: And leaving us with the discretigou are
25 devastating facts that Mr Anway laid out wigspect to 25 saying that unclean hands is a matter afdigiion as
Page 193 Page 195
16:12 1 the conduct of AOG and Discovery. 16:15 1 opposed to inadmissibility? Or are yousaying this?
2 Just to recall, we were discussing the fajury 2 MR PEKAR: There are tribunals who treat that asatter of
3 of Mr Crow and how that was misused to fitiminal 3 jurisdiction, other tribunals who treat itaamatter
4 complaint against an innocent Slovak citizer then, 4 of admissibility. So we plead both, or wevke#
5 worse yet, even used as evidence in thigatibit. 5 again to the Tribunal's appreciation as tactvioif the
6 We also saw AOG's decision to go forward withaccess 6 two the Tribunal believes fits better.
7 to the site, despite the discussion they htdtihe 7 THE PRESIDENT: Thank you.
8 traffic inspectorate, which clearly told thémat the 8 MR DRYMER: If either.
9 field track was not a PSPR. And Mr Anway akowed 9 MR PEKAR: If either, yes.
10 you the number of times that AOG accessedithe 10 Okay, so with that | will just very briigfiddress
11 during the pendency of the court injunctidrich 11 jurisdiction and the merits. This mornirgpiv a total
12 expressly prohibited them from doing so. 12 of 15 slides on jurisdiction and liabilityrabined.
13 Mr Anway explained that this is obvioustjevant 13 Six of them were divider slides. | havetitelibit
14 for the contributory fault argument that vesrdn as 14 more slides, but in the interests of timelll go
15 a part of our damages claim, but this obVyogsot 15 through them at the speed of light.
16 enough. It does not stop there. Theseaaetslso -- 16 With respect to jurisdiction (Slide 16dg raise
17 MR DRYMER: And that was my question, whethestipped 17 three jurisdictional objections. | will reddress all
18 there or not. 18 of them today. The only one where | woulé lio draw
19 MR PEKAR: So, it doesn't, yes. 19 the Tribunal's attention, to a developmeritits only
20 It's also relevant for the concept ofaoc 20 reflected in our Rejoinder -- because thisning
21 licence, and the relationship that AOG hati ttie 21 | heard that in the Rejoinder we didn't da&imabout
22 local population. It is quite clear that thekless 22 our jurisdictional objections; that | beliggenot
23 behaviour that AOG showed at the site onitated and 23 true.
24 justifiably increased the opposition agathsir 24 (Slide 162) In our Rejoinder we mentiofardhe
25 activities in Smilno. 25 first time a case which was not availabliatime
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16:17 1 when we filed our Counter-Memorial, and th 16:20 1 which Discovery claims we breached issthedard of
2 Rand v Serbia, which is well known to certa@mbers of 2 fair and equitable treatment. | believe thase
3 the Tribunal, and also counsel team, and teetuis 3 claims are based on a misconception with me$pevhat
4 case for the proposition that, when interpgethe 4 the standard provides for, especially in retato
5 requirement for a contribution as one of thkntarks 5 legitimate expectations, but also in relatmwhat
6 of investment under Article 25 of the ICSIDr@ention 6 type of conduct is susceptible of violating th
7 (Slide 165), the Tribunal stated that contrdsumust 7 standard.
8 be made with funds economically linked toitheestor, 8 (Slide 170) Most importantly, the FET stard, like
9 which must be the only "ultimately bearing financial 9 other standards of protection under the BElabout
10 burden of the contribution”. 10 the operation of the State's administrathatlagal
11 And when we think about the impact of tholding, 11 system as a whole". This is very importbatause
12 we believe that what the Rand tribunal isrepkiere is 12 what we saw this morning is that severahef t
13 that it is not enough for an asset to berdsrband 13 14 measures which allegedly violated the 8H; in
14 reported on the balance sheet of the invetitsmot 14 fact, first instance decisions rendered loua
15 enough for the expenses associated witmtestment 15 administrative and one judicial organ of 8kia.
16 to have been expended by the investor. Bunust also 16 A first instance decision cannot congditu
17 look at what is behind it. As the tribunat i, 17 a violation of any investment treaty absemes very
18 there must be an economic link to the investich 18 extraordinary circumstances that we haveesh $ere,
19 goes beyond mere formality. 19 because what the state guarantees to thetanwe
20 (Slide 166) In the Rand v Serbia casésthee was 20 an investment treaty is the functioning ef slgstem,
21 that one of the claimants was a Cypriot Ingldiompany 21 not the fact that every single first instadeeision
22 that had been funded exclusively by its w@ten 22 will be correct.
23 beneficial owner, a Canadian citizen from aver, who 23 We all know, in all legal systems in tharld, how
24 was also one of the claimants. And the halbheld 24 many times the first instance decision isngroThat's
25 that the money was spent on the acquisifitineo 25 why we have routinely the possibility to aglpggainst
Page 197 Page 199
16:19 1 investment in Serbia. So even thouglntrestment was 16:22 1 court decisions, we have the possibititggpeal
2 recorded on the books of Sembi, the Cyprititihg 2 against administrative decisions.
3 company, since the contributions had been rbpds 3 The state is judged by the final prodidétso
4 ultimate beneficial owner, and then only cledled 4 administrative organs. This is the appeltiteision,
5 through the Cypriot SPV, the contribution dsLes 5 the final decision of the administrative afiftial
6 a contribution of the claimant and therefdrthe 6 authorities of the state. The state cannqudeged
7 ultimate beneficial owner, and therefore tiimihal 7 solely on the first instance decision.
8 retained jurisdiction over the ultimate beciefi 8 And we cited the ECE case for that prajmosi
9 owner, but not over the SPV. 9 Again, the ECE case rings a bell on this efdbe
10 We submit that if these principles arglied to 10 table. The ECE case is perfectly appositalse the
11 the facts of this case (Slide 167), we cartisat even 11 ECE case was about basically a sort of catigret
12 assuming that Discovery spent the 3.7 millanit 12 between two commercial centres which hacttbuilt in
13 claims, we also know that all of these furatsie from 13 one city in the Czech Republic, and one efcéntres
14 Mr Lewis, his other companies, and Akard.dAn 14 was significantly delayed in the permittimggqess by
15 therefore, applying the logic of the Randevi 15 a back and forth between the first instamckesecond
16 decision, these contributions are contritmstioy 16 instance authority. At the end, | beliewwdis the
17 Mr Lewis' companies and Akard, but not bycDigery. 17 second instance decision was correct.
18 And that's the basis on which we stade th 18 The claim was: that's very nice that a¢h/second
19 Discovery has not made a contribution withemeaning 19 instance decision engages the international
20 of Article 25 of the ICSID Convention, whidkprives 20 responsibility of the state, but the delagsited us so
21 this Tribunal of its jurisdiction ratione regse. 21 much that we had to abandon the project,usecdhe
22 So this is the one new development irR®joinder 22 competing commercial centre was able tormigied in
23 which | wanted to highlight today. With tieenainder 23 the meantime and all the tenants went tpithiect
24 of our jurisdictional objections we rest am papers. 24 which was finalised first.
25 So now liability (Slide 169). The fistandard 25 So the tribunal was very well of the feuett there
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16:24 1 was some economic impact of the lengtheof 16:26 1 (Slide 172).
2 proceedings, but the tribunal just said: l@ofirst 2 There's nothing wrong with this statenansuch,
3 instance decision can be wrong, this is samgthat 3 but then, when we saw the application of &wtto, if
4 you must take into account for your planniongppses 4 you like, the very specific events which ald to
5 when you create timelines for the developroént 5 have violated the legitimate expectationgethe
6 a commercial centre; you know this is suliject 6 a serious misconception. | believe at therimagg of
7 permitting; there can be third parties makitigorts 7 the presentation we saw this morning, it wagested
8 of applications to hinder the developmentgupjthis 8 that the legitimate expectation based onxpégation
9 is just a normal way how administrative justic 9 licence and the Geology Act was that all Stomaans
10 functions. 10 would do all they can to make it possibleG@imants
11 So this is just about the ECE v CzechuRkpcase. 11 to just drill at any place they like.
12 But otherwise, the proposition that tfaéesshould 12 The area is very broad. It is perfectly
13 be judged only by the final product of its 13 understandable that their placement of spetrifls
14 administrative authorities is a very well-kmo 14 would be subject to further permitting pragesd this
15 principle. We can cite, for example, to Helv Egypt, 15 permitting process will have to take intoaet both
16 which | believe was one of the first caseglwmade 16 public interest, which is to be defended exptessed
17 that distinction quite clearly. 17 by Slovak authorities, and that's why it'smg to
18 So now with respect to -- 18 suggest that once the exploration licenéssiged, no
19 MR DRYMER: Is Claimant's case about whetheratrtine 19 Slovak authority can oppose any drilling\ati
20 first instance courts got things right undiemestic 20 That's plainly wrong. If a drilling activigonflicts
21 law? | thought they were claiming underesbh of 21 with public interest in the protection of ure,
22 international law? 22 cultural heritage sites and so on, theipétfectly
23 MR PEKAR: No, no. So they say: because theifistance 23 appropriate for the organs of the SlovakeStabppose
24 administrative or judicial authority got itemg under 24 such drilling despite the prior issuancehef t
25 Slovak law, that is also a violation of pabli 25 exploration licence.
Page 201 Page 203
16:25 1 international law. 16:28 1 Also, the specific drilling has toeakto account
2 MRDRYMER: Yes. 2 the private law interests of the citizens afithe
3 MR PEKAR: And we say: yes, it may have been dakés-- 3 owners, as we have seen it at Smilno.
4 and it was, because the decision was quastuzd u 4 And, again, the fact that the Slovak Répugsued
5 Slovak law -- but that's not a violation objpia 5 the exploration licence does not mean that the
6 international law. 6 Slovak Republic created the legitimate expiects that
7 MR DRYMER: | see. And you're saying there, and'ye said 7 any disputes with citizens would be resolvefavour
8 this several times, they've ignored what hapge 8 of the holder of the exploration licence.
9 afterwards -- 9 So these are the two points, and we hese isas
10 MR PEKAR: Exactly. 10 well, and | will go through them when addiegthe
11 MR DRYMER: -- whether the decisions were overtat, either 11 specific alleged breaches, how distant thibsged
12 by a court of appeal or by a minister or sother sort 12 breaches are from the very general alleggtintate
13 of action. 13 expectations which Claimant claims stem ftoen
14 MR PEKAR: Correct. 14 exploration licence.
15 MR DRYMER: That's the point; | understand. 15 So to summarise that, the licences digjive any
16 MR PEKAR: Or sometimes they did not even appeal. 16 assurances to Discovery that it would be table
17 MR DRYMER: Yes, of course, including courts ppaal. 17 prospect for oil and gas without the neeti¢et
18 MR PEKAR: No, well, sometimes they didn't gitie t 18 additional requirements, additional condgion
19 appellate authority a chance to correctdabse they 19 And objections against specific drillimg
20 did not appeal. 20 prospecting activities could be formulatedhsy state
21 MR DRYMER: Noted. Noted. 21 organs of the Slovak Republic, despite thigaisce of
22 MR PEKAR: So now with respect to legitimate estpgons. 22 the licence.
23 We heard this morning that Claimant'&ilegte 23 MR DRYMER: And are you taking account of themponade
24 expectations were based on the licence éor th 24 forcefully this morning by Mr Tushingham tiia¢
25 exploration area, and the content of the Ggohct 25 licences didn't just grant rights; they inmgzbs
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16:30 1 obligations? 16:33 1 (Slide 173) So now, to do it reallyoily, why the
2 MR PEKAR: Well, if they imposed obligations, tfsstill 2 Slovak Republic did not frustrate Discovelgtitimate
3 an obligation to do that in accordance withv&k law, 3 expectations in relation to the Smilno site.
4 with the norms of protection of environment;etera. 4 So fundamentally what happened at therfansite
5 So in my opinion, actually, it's a distinctiaithout 5 was a dispute with the landowners, and Disgowas not
6 much difference. You know, the fact -- whettie 6 able to drill because it failed to obtain teasent of
7 a right or an obligation to do that is notsacial 7 the owners of the land. That was fundamentetiat
8 from the perspective of the ability of theamg of the 8 happened here.
9 Slovak Republic to have a say in how spedijiche 9 We heard that the PSPR theory actuallyneas
10 drilling activities are or are not to be cocgd and 10 developed by Discovery or AOG until quitelat the
11 where. 11 Smilno case, or project. And the PSPR theay
12 MR DRYMER: And what do you say to the point have my 12 rejected by every single Slovak authorityclithad to
13 notes, but | don't purport to quote perfeatigurately 13 express its views about it contemporaneoimstiyding
14 from the transcript, but | have noted Mr Tingham 14 Slovak courts.
15 putting it to us that there was a clear, iaitpl 15 So | will not go through this, but, fréykhis --
16 representation by the Slovak Republic thit: i 16 again, because Mr Anway covered that veiyicEvery
17 Discovery, do the work required by the licgnou, the 17 single alleged breach with respect to thdrignsite
18 state, will not prevent me from doing thatkvo 18 has something to do with the PSPR. Therew#®SPR,
19 MR PEKAR: Well, we need to look at what is auied in 19 therefore no breach.
20 the licence. 20 One very important aspect is that eveveif
21 MR DRYMER: Yes. 21 admitted for the sake of Claimant's argurtfeattthe
22 MR PEKAR: It's exploration on a very large apéd think 22 field track was a PSPR, there is the prowisio
23 thousands of kilometres square. This is Wiretant 23 Article 6, and Article 6 provides that a PSPRcisely
24 when | said that it does not mean that ljesinpick 24 because it's privately owned, and it's Sttt
25 my -- | say: oh, it happens that a cultuealthge 25 lowest category of publicly accessible comications --
Page 205 Page 207
16:31 1 site is within my area so | will put mypéoration 16:35 1 so provided it's a communication -- canded only in
2 drill there. 2 the condition in which it is. And it can megroved
3 So technically, yes, the licence saysleglore 3 only with the consent of the owner of the road
4 within that large area. But it does not mieat | can 4 Which means, and what we saw in Smilntegiearly
5 do it everywhere, so | need some sort of &rth 5 is that the field track was not in a conditignich
6 proceeding, actually, to establish whethertwha 6 would permit the use envisaged by AOG. AndGA@imitted
7 specifically | propose to do is in accordawith 7 that when it decided to upgrade the fieldkraithout
8 public interest and in compliance with thetpetion of 8 the consent of the owners. Which is remagkabid
9 private law rights of other people in Slovakianot. 9 shows the total disrespect for the landowtieisAOG
10 Another important thing, which | beliggesomehow 10 consistently showed at the Smilno site.
11 forgotten on the other side of the tabléhad it is 11 (Slide 175) So now let me address whapiaed at
12 settled investment arbitration law that lieggtte 12 Kriva Ol'ka.
13 expectations require assurances, specificasses; 13 (Slide 176) What happened there is addjtt--
14 that the specific assurances must be dir¢otia: 14 I mean, Claimant admits that AOG asked feretktension
15 investor; and also that they must exist axtithe of 15 of the lease agreement it had with Lesydtm I The
16 making the investment, they must be the Basimaking 16 lease agreement clearly stated that it wasgme on
17 the investment. Because what we then heagdoften 17 15 January 2016, and it also very clearhedtthat if
18 is reliance on some, like, statements imthdia, 18 an extension was required, it had to be egbtir
19 which were general, not directed to AOG @doiery, 19 30 days in advance. And these 30 daysdbewt come
20 but also made long, long after the decisianyest, 20 just out of nowhere: they were there becatitiee
21 be it whether we understand by that the @ects buy 21 approval process involving the Ministry ofrisglture.
22 AOG or the decision to commit to a specifie,as 22 What happened is that AOG missed thelideadt
23 Mr Drymer put it. 23 missed the deadline by eight days, even thitudes
24 So in both cases, actually, the statesraogt-date 24 to pretend it was only one day, it was edgyts. And,
25 both of these dates quite significantly. 25 also, quite importantly, it was on 23 Decemtie
Page 206 Page 208
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16:37 1 period at the end of the year. 16:40 1 notice that the EIA Act needed to be aredrizkcause of
2 MR DRYMER: Eight days or 80? 2 the EIA directive, and so on, so even if i
3 MR PEKAR: Eight. 3 amendment had come without prior warning, sidither
4 MR DRYMER: | understood that; that was just foe benefit 4 the standard of FET, nor the licences, shiefl®G from
5 of the transcript. 5 its non-retroactive application.
6 MR PEKAR: So having missed that deadline, trésied the 6 And the application of the amendment obsfpwas
7 situation that, yes, Lesy signed, still onudem 14, 7 not retroactive (Slide 181). The rule was)aear:
8 but it was forwarded for the Ministry's appabenly 8 for all new drilling, for post January 201lldrg,
9 on January 15. This is exactly what was appssed to 9 a preliminary EIA was necessary in accordavittethe
10 happen and exactly why the 30-day deadlifeiffer was 10 Act. That also addresses the EIA conditidnich is
11 there under the contract, because then thistii did 11 the measure number 14. That condition was$ed to
12 not process, and actually never had an ajpptyto 12 reflect that statutory requirement.
13 process, its approval before the expiry ef th 13 (Slide 182) Importantly, this approactswaaplied
14 agreement. 14 across the board. When NAFTA, a Slovak campa
15 There's one thing which was not mentighed 15 comparable to -- well, which Claimant claiwves
16 morning, and this is that Slovak civil lanedmot 16 comparable to AOG, had its licences, it lmacbimply
17 allow the parties to extend an expired agesemSuch 17 with the same requirement.
18 an agreement would be null and void underakitaw, 18 In any event, the EIA issue is a nonadsecause
19 under Slovak private law, as a matter ofdivél Code. 19 Discovery agreed voluntarily to undergo fitiscedure.
20 (Slide 177) Then we have, and it reladeseasure 20 It was not imposed by the Minister.
21 number 9, we have the Article 29 proceedatgse 21 Mr Anway took you through the chronoloblgave it
22 Ministry of Environment in relation to Kriv@l'ka, and 22 on this slide (183). Again, you can seeMim@ster
23 what happened there, that's one of the exanopl 23 suggested it. It was immediately rejected®¢, and
24 a successful appeal. 24 it was only much later, in April 2017, thab& agreed
25 So there was a first instance decisiocwiienied 25 to it in the process of appeasement withdbe!
Page 209 Page 211
16:38 1 the application. It was quashed by theidtier, who 16:42 1 opposition.
2 remanded the case back to the geology secftioe. 2 (Slide 184) Maybe one last point beforegedo
3 geology section was not instructed to rejg0tGss 3 causation and quantum, which | forgot to cavieen
4 application, but it was instructed to contimith the 4 speaking of legitimate expectations.
5 procedure, and AOG decided not to participate. 5 This morning it was suggested somehowttieamaps
6 So the procedure was suspended for AGBply 6 can be a source of legitimate expectation #set
7 certain documents and attempt to obtain alease 7 source of the field track. That comes aga bi
8 agreement with Lesy. AOG said: no, we wouwtlaven 8 surprise. The maps in Slovakia, | would sargwvhere
9 try to obtain that agreement. Even though kmew 9 in Europe, they simply represent every traskry
10 themselves that all they had to do was tdyapith 10 path, very, very small, without providing anglication
11 Lesy; if Lesy did not respond within 15 day=y could 11 as to its ownership or use. A map is jusgp. It's
12 go back to the Ministry and say: look, wedriwe were 12 not a representation of how the field treak be used
13 not successful, continue with the Articlep?8cedure. 13 or cannot be used, how it looks in realityegera.
14 That would have happened. They decidetbrdo 14 Obviously there's a difference betwebighway and
15 that. We submit this is because at the tirag were 15 a small path in the forest, but | don't ses b map
16 already creating a case for arbitration &eg tvere no 16 could be the source of any legitimate expiects.
17 longer interested in pursuing the proceduneker 17 (Slide 186) So, with that -- and I'm heal
18 Slovak law. 18 skipping, | apologise to the Tribunal formtpthat so
19 That brings me to the environmental inhpac 19 quickly --
20 assessment (Slide 180). So first of all)itences 20 MR DRYMER: You promised us lightspeed!
21 which were granted did not provide for argefting of 21 MR PEKAR: Yes, and I'm not living up to the piiemyet.
22 the regulatory framework in Slovakia. Thguieement 22 One thing which | believe is importaniag| is
23 for freeze of regulatory framework also doetsstem 23 that in all of the ... yes, that the Slovatkharities
24 from the FET standard as such. 24 did not act arbitrarily in relation to theAs| because
25 Therefore, even if Discovery and AOG hatlbeen on 25 the applicant, AOG, very clearly stated iareaf the
Page 210 Page 212
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16:44 1 applications that they were only aboudggin the 16:47 1 And so we've seen over and over liesetwas
2 activity, the drilling activity. So to thetext it 2 a lack of capital because no one wanted &sinv
3 was alleged that somehow the decisions weceriect 3 Well, apparently Mr Lewis didn't want to inves well.
4 because they were supposed to find there vas n 4 But coming back to Akard. If we couldtgcslide
5 jurisdiction because the drilling activitiesdhalready 5 218. The allegation for Akard has been thatilied
6 started and therefore did not require furttpgroval, 6 out of the deal because of the Slovak Repsblic
7 this is wrong and this is disproved by the/@mtent 7 actions. But that's not the case at all,yemdcan
8 of the EIA applications filed by AOG. 8 see that here in Mr Lewis' own words. He aixl here
9 So with that, obviously we will hear marethe 9 that in 2016, when there were delays in thgept,
10 court decisions from Mr Foga$, and during his 10 Akard told Discovery to persevere: keep goimgre
11 cross-examination. Therefore, | think | agith the 11 going to keep funding you. That's what Akaesd
12 Tribunal's permission, pass the floor to M. 12 saying. It just so happened that Akard tithve any
13 THE PRESIDENT: Thank you. 13 money. As Mr Anway noted earlier, Akard welging on
14 MR PILAWA: Thank you, Madam President. So with time 14 three or four other parties to fund itsetidl then it
15 remaining | really just want to address gtmkey 15 would fund Discovery Global.
16 issues on causation, and finish with quanitureally 16 So this idea that Akard pulled out ofdeal isn't
17 contextualise what's going on with quantum. 17 true at all because it was Discovery thaegatice of
18 So starting with causation. | want tk &bout 18 default and said "We want out". The idea #ieard
19 financing. 19 pulled out because of these delays is justupported
20 So on the next two slides is a timelihthe 20 by Mr Lewis' own words.
21 financing issues, the point being that fromvery 21 And that brings me to the funding thatddvery
22 outset of this project Discovery could nataat any 22 sought in 2017 and 2018. Again, we've Seen t
23 capital for this project. We've devoted atire 23 allegation over and over that nobody wartedvest
24 section of our Rejoinder to that, but | nealant to 24 because of Slovakia's actions. But we haseah any
25 focus on the second slide (Slide 210), whlahws that 25 documentation of that, and | just want torsbae of
Page 213 Page 215

16:46 1 by January 2017 Discovery provides naifagefault 16:48 1 the negotiations with those.
2 under the Akard agreement and at this pohrdstno 2 If we can go to slide 220. So Discoverlyspoke
3 alternative sources of funding. 3 with two investors in 2017. It couldn't atfranyone
4 The rest of this timeline shows the breachbr the 4 else. No one else came to the table. Otieeof was
5 alleged breaches, that occurred after thibjtan 5 Cadogan Energy, and you can see here thag@asemnted
6 just important to note that with each of thegeen 6 more data. It wanted more data to de-rislptbgect.
7 this occurred, it was already at a moment vibisnovery 7 In other words, what was already on the talalg not
8 had no money to continue. 8 adequate.
9 And that brings me to the allegation thbéen 9 There's nothing in these negotiations or
10 made over and over, that the reason whyuitlod 10 negotiations with Clarion Energy, which wias $econd
11 attract capital, or the reason why Akard dieal or 11 company that Discovery sat down with, therething in
12 why Akard pulled out was because of Slovalaations, 12 those negotiations about Slovakia's treatimettie
13 and | don't think that that's really borné lmuthe 13 investment environment.
14 documents. 14 In fact, if we go to the next slide (2243 know
15 Before we get there, if we could go tdesP11. 15 that at the time Discovery was telling pedbé this
16 I think it's also important to realise thdtatever 16 was a "Low-cost, low-risk entry". It was saythat it
17 funds Discovery had, and we've still seedamumentary 17 was working with the government with respedhe
18 evidence of that, Mr Lewis was not interestegsing 18 preliminary EIAs and it was actually givingrmaeline
19 these. He says that right here in his seadgimess 19 for those preliminary ElAs. The reality isiply that
20 statement on slide 211. He says: 20 it couldn't find anybody else to fund theldaad
21 "l own several royalty interests ... whicould 21 Mr Lewis didn't want to fund the deal. Ihraut of
22 have sold or borrowed against, if necessdry . 22 money.
23 So the strategy here was not to usevinisfands, 23 And that brings us to the second reasonthis
24 even though apparently he had them, andyt@ne 24 project failed (Slide 222), and that involtas social
25 external funding. 25 licence to operate, and we've talked abdéagthittle
Page 214 Page 216
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16:50 1 bit earlier and we've heard about it f@@mMant's 16:53 1 Slovakia.
2 counsel. But the concept didn't originatddmestic 2 (Slide 230) Discovery Global sat down vifib local
3 law. This is something that comes from theaetives 3 community in February of 2017 and it reachgt@ment
4 sector. It's an unwritten social contract iuhes 4 in April 2017, about two and a half monthsagine
5 arisen in the mining and oil and gas indufsiryears. 5 what would have happened had it simply doaeahthe
6 There are some tenets to it, you canhsgeh the 6 very beginning of this project. And that tamd a half
7 next slide (225), ideas like legitimacy, chéldy, 7 months, that was after all of the confrontagithat we
8 trust, all of those addressing the relatigngft one 8 talked about earlier.
9 must have with the environment, where theghhie 9 And so those are the two reasons whyptioigct
10 a mine or an oil and gas well. 10 ultimately did not succeed: there was nemgrfanding,
11 (Slide 226) Now, of course we know tiaestment 11 none from the beginning, and no one wantédric the
12 treaty tribunals are no stranger to this, lahghk 12 deal at the end, and; ultimately we saw erqwis
13 it's important to discuss the case law thst@ery's 13 Mr Anway noted, Discovery simply could notrgkcal
14 counsel did not address today. We know e Breek v 14 acceptance. It could not do that.
15 Peru and we've never shied away from thelHatt 15 And that brings me to quantum, and | yuestt to
16 Slovak law is different and that Slovakiads 16 visualise one thing in quantum. We've hedat about
17 a signatory to the same conventions. 17 the discounted cash flow analysis. We'vechadot
18 But the social licence to operate do¢xist 18 about the but-for scenario. But we haveslly seen
19 only in Peruvian law or international convemns, and 19 what that but-for scenario is, and | thirs it
20 we know that because of Tethyan Copper. &\®ivthat 20 important to understand the damages moddigfate
21 on the record. Tethyan Copper discussesatial 21 this Tribunal and understand the assumptlwatsneed
22 licence to operate and it did not do so éndbntext 22 to be made to arrive at this.
23 of domestic law or international conventioftdid it 23 (Slide 233) So on your screen this istwba have
24 in the context of the extractives sector \thth 24 been told would occur but for Slovakia's@udi This
25 tribunal understanding that if a company wamimine 25 is a diagram of what would be one of thedat@nshore
Page 217 Page 219
16551 1 or if a company wants to exploit oil osga other 16:54 1 oil and gas projects in European histdryill not
2 resources, then there will be consequencésinvitie 2 call this Discovery's project because it watgey
3 environment. And, frankly, we've already sttet the 3 created by its experts for the purposes of thi
4 application of the social licence to operate weally 4 arbitration, and | want you to understandstheer
5 important for the Eastern Slovaks in Slovaldad 5 enormity of this project.
6 | want to go to those words, the words offastern 6 It starts with the drilling of 40 exploat wells.
7 Slovaks who sat down with Discovery Global. 7 Of those 40 exploration wells, eight of there deemed
8 (Slide 228) This is the first meeting rsotéth the 8 to succeed -- and | say "deemed to succeedlUbe
9 activists, when Discovery Global finally sainh with 9 that's what Rockflow's statistical hypothdtioadels
10 them, and they said that they hadn't beewrsho 10 produce, models that have been run throudl®@0
11 sufficient respect in the past. Discovery led 11 variations to arrive at what is considereldeo
12 about who owned what land or who had thet tigbhe on 12 a successful project. After those 40 expitlmmavells
13 the land, and they appeared secretive. 13 are drilled, another 99 wells are drilled 188 wells
14 And if we can go to the next slide (23@)'ll 14 drilled in all. These 99 wells would be #wtual
15 note here that all went wrong in 2014. Braitthe 15 production wells, and all of this would bkitg place
16 very beginning of the project. Decades ofaism had 16 in an area that spans over 1,000 square ddtesof
17 made Slovaks very sensitive about their lafttey only 17 mountainous terrain in Eastern Slovakia.
18 recovered it at the end of socialism, angl theren't 18 On a closer inspection in the top lefi yall see
19 going to give it up lightly, and that Discoyshould 19 a non-existent central processing facilithaodle gas
20 have come in with a better understanding®fand. 20 discoveries. All of the permitting for thabuld need
21 The only problem is that Discovery Globalided to do 21 to be secured. It would need to be builtiatild need
22 this at the end of the project instead ofginning; 22 to be paid for.
23 and we've already seen that, had it jushtéketime 23 You will also see a red line. That'SekBometre
24 to do this at the beginning of the projeatost 24 gas pipeline which would lead from discowiethe
25 likely would have had a different experieitce 25 west all the way to the east. All the petingtfor
Page 218 Page 220
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16:55 1 that would need to be secured, it wouktinie be 16:58 1 MR ANWAY: Thank you very much.
2 built, it would need to be paid for. 2 (4.58 pm)
3 You will see another pipeline in blue, 3 (The hearing adjourned until 9.30 am the follaylay)
4 21.4 kilometres and, yes, all of the permutfior that 4
5 would be needed: it would need to be builtauld 5
6 need to be paid for. 6
7 And we arrive at this final product thrbug 7
8 countless complex calculations with hundreds o 8
9 variables all because of one simple fact: ®@isty has 9
10 not drilled a single well in Slovakia (Slida4). 10
11 Everything that you just saw before you esrbsults 11
12 of a model that was constructed for the mepf this 12
13 arbitration. It's filled with estimates:sifilled 13
14 with assumptions. | obviously don't havetihe to 14
15 walk through the case law and the discoucest flow 15
16 analysis, but we've put it in our papers,\wadhink 16
17 that that model is just inappropriate to edihere 17
18 for a variety of reasons, not the least dttvbeing: 18
19 who would have paid for that? Who could Hanaright 19
20 that project into existence? Again, thedat®il and 20
21 gas project in Europe, all built within thgas of 21
22 six years. 22
23 | believe that's the end of my time. 23
24 Madam President, on behalf of the Slovak Bigu 24
25 that's the end of our opening statement. 25
Page 221 Page 223

16:57 1 THE PRESIDENT: Thank you.

2 Fine. Do my colleagues have questionsifber

3 party? No.

4 | don't have questions now either. W¢ igiien

5 to the witnesses with interest, carrying thigvard.

6 Tomorrow we will start with Mr Fraser, atten we
7 will continue with Mr Lewis; is that the plan?

8 Are there any questions or issues thateeel to

9 address before we adjourn for the day?

10 MR TUSHINGHAM: Nothing from Claimant's side.
11 THE PRESIDENT: No. On the Respondent's side?
12 MR PEKAR: Just one technical question. Will Béaran be
13 available in case we finish the first twonggses

14 earlier?

15 MR TUSHINGHAM: Yes, he will.

16 MR PEKAR: Okay. Thank you.

17 THE PRESIDENT: Yes. I|think we have providedtth
18 witnesses -- experts should be availablezhdéfy

19 before and half a day after their schedukaghénation.
20 So | hope this works, because it will allosto be

21 more efficient, if we make better progressitivhat you
22 have estimated.

23 Fine. Then | wish everybody a good ewvgrand
24 we'll see each other tomorrow morning at.9.30
25 Goodbye.
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