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08:54 1
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Mondaysébruary 2024 09:34 1 MR MAJERNIK: Yes, of course. Il do it. this better?
2 (9.30am) 2 THE PRESIDENT: Good. Can we have the nameseop¢iople
3 THE PRESIDENT: Fine, | see everyone is readyooged, 3 who are there, or do we have them on theqgaatit
4 and | see Professor Stevcek is online. litdea 4 list? | don't think so.
5 weird having no one there. 5 MR MAJERNIK: Madam President, members of the @i, my
6 Do I look into this camera, | suppose?s.Ye 6 name is Andrej Majernik and | am on behabisicovery.
7 Is there anything to be raised before tant with 7 THE PRESIDENT: Fine.
8 the examination? 8 Can the other person please introduceliers
9 MR TUSHINGHAM: Nothing from the Claimant's side, 9 MS PAVLOVICOVA: Adriana Pavlovicova, | am here bahalf of
10 Madam President. 10 Squire Patton Boggs.
11 MR PEKAR: Nothing, Madam President. 11 THE PRESIDENT: Thank you. | think, for the irgeeters,
12 THE PRESIDENT: Good, then we can start. 12 I'm just mentioning that we have it on theoreling, so
13 PROFESSOR JUDr MAREK STEVCEK (called) 13 I think that is enough, and | see counsetiimafso we
14 (Evidence interpreted) 14 can proceed.
15 THE PRESIDENT: Good morning, sir. Do you hearwell? 15 Professor, you are heard as an experanfexpert
16 That is, do you hear the interpreter? 16 you are to make only such statements thahare
17 PROFESSOR STEVCEK: Yes, greetings. We canywesvery 17 accordance with your sincere belief. Canplease
18 well. 18 confirm that this is what you will do by rémzgithe
19 THE PRESIDENT: Excellent. So thanks for beirithws this 19 expert declaration that you should have thefient
20 morning. You are Marek Stevcek? 20 of you. You do, yes, absolutely.
21 PROFESSOR STEVCEK: Yes, indeed, | confirm. 21 PROFESSOR STEVCEK: | solemnly declare upon nmphpand
22 THE PRESIDENT: You are a professor of civil latthe 22 conscience that my statement will be in ataore with
23 Comenius University in Bratislava? 23 my sincere belief.
24 PROFESSOR STEVCEK: Yes, that is correct. 24 THE PRESIDENT: Thank you.
25 THE PRESIDENT: And you're currently directortioé 25 So now we can proceed. You will firstels&ed
Page 1 Page 3
09:32 1 university? 09:36 1 questions by Claimant's counsel, andweewill turn
2 PROFESSOR STEVCEK: Yes. 2 to Respondent's counsel.
3 THE PRESIDENT: Good. 3 Mr Tushingham.
4 You provided us with two written experirapns, 4 (9.36 am)
5 the first one of 30 September 2022, and thergkone 5 Direct examination by MR TUSHINGHAM
6 of 15 September 2023. Do you have your opgieith 6 Q. Thank you, Madam President.
7 you? 7 Professor Stevcek, do you see me on teersin
8 PROFESSOR STEVCEK: Yes, | have them both with me. 8 front of you?
9 THE PRESIDENT: And they are in clean, unannotatgues? 9 A. Yes. Yes. Well, specifically not you, Matkam
10 PROFESSOR STEVCEK: Yes, | have printed copies. 10 afraid.
11 THE PRESIDENT: You have no notes on your copies? 11 Q. Well, you can hear me, as | understandgaisripht?
12 PROFESSOR STEVCEK: No. Please have a look. 12 A. lcan hear you, yes.
13 THE PRESIDENT: Good. Excellent. 13 THE PRESIDENT: Can I step in, because | forgahéntion
14 Are you sitting alone in the room? 14 something before.
15 He has two people in the room. 15 Professor, you can confirm to us thatlyave no
16 PROFESSOR STEVCEK: No, I'm here with two of rojleagues, 16 other communication channels open than teeoarwhich
17 one lady and one gentleman colleagues. 17 we communicate now, which is the Zoom videk, land
18 THE PRESIDENT: And this is agreed like this?sYe 18 possibly one screen where you will be shoeguthents;
19 MR PEKAR: Madam President, it is -- 19 is that right?
20 PROFESSOR STEVCEK: | think this is how it hasrbagreed? 20 A. Yes, | confirm there is no other communicattannel
21 MR PEKAR: ltis agreed, Madam President. Babuld 21 that | would have.
22 kindly ask the gentleman sitting to the a#ft 22 THE PRESIDENT: You have switched your phone fligiit
23 Professor Stevcek to go further away a litife 23 mode?
24 THE PRESIDENT: Yes, because he is in -- canpfease move 24 A. Yes, | do.
25 somewhat away from the witness? 25 THE PRESIDENT: Good. Thank you. Apologiestfa
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09:37 1 interruption. 09:41 1 A. Iwilldo my best.
2 MR TUSHINGHAM: Thank you, Madam President. Nolgem at 2 Q. Thank you, Professor Stevcek.
3 all. 3 My first questions will actually relate ttoee
4 Professor Stevcek, | understand that yieb te 4 corrections of your expert reports. Do theextions
5 make a few corrections, minor correctionshéo 5 come from your personal review of the Englisision of
6 English translations of your two expert reppig that 6 your English -- of your reports?
7 right? 7 A. To put things in the right perspective, theare
8 A. Yes, Mark. Indeed thatis so. There weretsvms not 8 multiple versions of my -- over the time of expert
9  well understood in the translation. So | widike to 9 report, which is quite, | suppose, normal and
10 change that to the term "public special psepoad” 10 understandable. Each one version was thaslated.
11 everywhere that has been in my expert repentioned. 11 I don't know whether it has been the samsopegvery
12 And there is the paragraph 5.1, there waagv 12 time a new translation was made out, or there
13 translation, "merits". Instead it's suppasede 13 several persons, in fact.
14 “jurisdiction”. 14 In any event, yes, | have identified specific
15 THE PRESIDENT: | should say for the record thathave 15 terms with which | was not satisfied the gy were
16  been handed a list of the corrections, @slme 16 translated. The first one, "merits" as oppd®
17 Respondent's counsel has as well? 17 “jurisdiction”, | think is only a translatiaror,
18 MR TUSHINGHAM: Indeed, Madam President. 18 because from the context, I, in Slovak, neventioned
19 So with your leave, we would invite tdatument to 19 the word "merits". Perhaps "act", or "subsgaof
20  be added to the record. We can, of cousségma 20 act". In my Slovak version of the report higays
21 anumber to it after the examination. 21 been the word "jurisdiction”.
22 THE PRESIDENT: Thank you. 22 With regards to the second term, thags'public
23 MR TUSHINGHAM: Professor Stevcek, are there atfer 23 special purpose road", of course in Enghsinet could
24 corrections that you would like to make toryexpert 24 be multiple equivalents in English, how emslate
25  reports apart from the corrections listethia 25 this into English, and I think that the teypablic
Page 5 Page 7
09:39 1 document? 09:44 1 special purpose road" covers all conttiteoterm by
2 A. No, none. 2 which the legislator had in mind when enacitng
3 MR TUSHINGHAM: Thank you. 3 legislation the very term of "public speciatose
4 Would you please now answer any questloats 4 road".
5 Mr Pekar has for you. 5 Q. Thank you, Professor Stevcek. So you agegéhblic
6 THE PRESIDENT: Before Mr Pekar starts, | wouletlto ask 6 special purpose road" is the best translatidghe
7 that whenever we are not asking questionstabou 7 Slovak original term; correct?
8 a specific document, we see just the scretmtiaé 8 A. ldaretosayyes. I'm convinced, due to Whatjust
9 witness. And here we see the witness statsm&an 9 said before, that it really covers all subsghsigns

10 you remove the witness statements, and makelsat we 10 of content: one is special purpose, thaippssed to
11 see the witness in -- on a large screen. 11 serve a certain purpose; and the next dogirig
12 Who controls this? (Pause) 12 public, so it's publicly accessible.
13 Cross-examination by MR PEKAR 13 Q. And Professor Stevcek, | would ask you téx ko
14 Q. Thank you, Madam President. 14 paragraph 11.5 of your first expert repotioth
15 Good morning, Professor Stevcek. 15 English and Slovak, please.
16 A. Good morning. 16 A. SoI'm at liberty to view my report; right?
17 Q. Professor Stevcek, my name is Rostislav Pakam 17 Q. Yes, you are. And | would like to ask yowiw both
18 counsel for the Slovak Republic, and | wsk gou 18 the English and the Slovak version, andiebelit
19 a few guestions this morning regarding yauar Witness 19 would be helpful now to have these two version the
20 statements. 20 screen as well.
21 Because we are on transcript and beeeaisee only 21 A. Mm-hm.
22 connected by video, | would kindly ask yoatswer in 22 Q. Would you agree with me, sir, that theretace
23 an audible manner to any of my questiongaiovte have 23 sentences in the English version which spanamost
24 it on the transcript and so that | can hear t 24 three lines, while there is only one sentémtiee
25 interpretation of that answer that | am wagkon. 25 Slovak original; correct?
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09:46 1 A. Yes. Butif I may add, in English thesfisentence 0951 1 that you were. | would just ask you tofgen that the
2 only mentions the merits of the fact, saytmaf the 2 English version which says, "the court shallibder
3 Madame Varjanové had filed an appeal; thergbco 3 an obligation to take additional evidence"] isould
4 sentence says "the notice of appeal was stuttkand 4 say, diametrically opposed to the Slovak wersivhich
5 I don't know why there is only the second sece in 5 says that exceptionally it may take other evie;
6 the English version saying that -- in the Slov 6 correct?
7 version, rather, that the appeal has beeckstut. 7 A. Yes, | confirm that. The sentence, or the liaw
8 I don't know how to justify this being -- this 8 formulated as "option", which I consider coetply
9 discrepancy between the two language versions. 9 logical, because it is up to the court to aers
10 Q. Now I would ask you to please turn to parplg/@2 of 10  whether or not the proposed evidence, or evielence
11 your second expert report. And, again, itilde 11 not proposed by parties, will be taken into
12 helpful to have both language versions intfad us on 12 consideration or not. It's up to the disoreof the
13 the screen. 13 court, while in the English version, indicate
14 So in paragraph 32 you are quoting Ati0, 14 an obligation imposed to the court.
15 paragraph 1 of the Code of Civil Procedwgdhat 15 Once again, allow me to emphasise ibisny
16 correct? 16 responsibility for the English translation.
17 A. Yes. 17 MR DRYMER: Professor, pardon me. Is the renimd the
18 Q. Could you please read out loud in Slovakhabit can 18 bolded sentence in English correct? In otleeds, the
19 be interpreted by the interpreters we have, liee 19 court may exceptionally take evidence “wheshs
20 quote from paragraph 120 in the Slovak oaigir\nd 20 evidence is necessary to establish the fadtsthat
21 I would ask the members of the Tribunal tompare that 21 part correct?
22 to the translation we have in the Englistsioeras 22 A. I would translate the phrase, "establistfdaes in
23 they listen. 23 proceedings" differently.
24 A. Yes,|can: 24 MR DRYMER: And how would you translate that peally?
25 "[As read] The parties are obliged tokr@rdence 25 Yourself, | mean?
Page 9 Page 11
09:49 1 to substantiate their claims. The ccuatl slecide 09:53 1 A. | guess, off the top of my head, thisremigh
2 which of the marked evidence will be execut&be 2 indicates that "establish the facts", whichsitt
3 court may also exceptionally take other evidethan 3 necessarily have to be an issue of fact, lsecthe law
4 those proposed by the parties if the procgsdm 4 says about the importance of the decisiotemrerits.
5 necessary to make a decision on merits." 5 But | would not dare now to give you aa&x
6 Q. Professor Stevcek, | apologise, | would asktpaead 6 translation right away.
7 the last sentence again because there wasmpogant 7 MR DRYMER: Very well. Thank you, sir.
8 Slovak word which was missed on the interfigeia And 8 MR PEKAR: Well, maybe one last point.
9 this is no criticism of the interpreters; denstand 9 Professor Stevcek, would you agree withmae
10 it's not easy. 10 there is an adjective which was translated as
11 So please read just the last sentende. aga 11 "necessary", in Slovak it's "nevyhnutné"; {eogou
12 A. "[As read] The court may exceptionally alaket 12 agree with me that the best translation wbald
13 evidence other than that proposed by théepafits 13 something like "unavoidable"?
14 taking is necessary to decide the case." 14 A. Yes. |l guess so.
15 Q. Thank you very much, Professor Stevcek. 15 Q. Yes, thank you.
16 | understand that you understand wrieglish; 16 Now, Professor Stevcek, | would ask yotutn to
17 correct? 17 paragraph 28 of your first expert report.d4ar the
18 A. Yes. 18 record, this is one of the paragraphs whictubject
19 Q. Would you agree with me that the sentendeythacan 19 to the errata sheet submitted this mornirgginvsaves
20 see in bold in the English version is conghjet 20 me two questions. So thank you very muclhiese
21 different from the last sentence of the Stawéginal? 21 corrections, Professor Stevcek.
22 A. If I may, I'll take a minute to read it. (R=) 22 Please let me know when you have hadacehto
23 Yes, but I'd like to emphasise that afrse it was 23 read the corrected English version of 2&ug¢e)
24 not me making the translation into English. 24 A. lhaveit.
25 Q. Yes, Professor Stevcek, and | did not meandgest 25 Q. Thank you very much.
Page 10 Page 12
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0955 1 So when you say, Professor Steveekgin 10:00 1 screen. And | would like you, Professmv8ek, then
2 correction sheet, that it's supposed to bblitpu 2 to confirm that this is, indeed, the same &tov
3 special purpose road", you referred to Artigf2)(d) 3 original, C-18 and R-156.
4 of the Road Act, correct? And we will havrief look 4 A. | can only see the Slovak version, that'sStréino
5 atit. Itis Exhibit R-175. And what we csee in 5 municipality confirmation, and | see a partof
6 Article 1(2) is that: 6 English translation. However, I'm unable aoferm
7 "Surface roads are divided accordingaffitr 7 what translation that is, whether | have eean it
8 significance, destination and technical egeipnon 8 before. That's something | cannot tell yow.no
9 (a) State highways, 9 Q. No, Professor Stevcek, apologies, | probaliggpoke.
10 (b) state roads, 10 | was just asking you to confirm the Slovaigioal.
11 (c) municipal roads, 11 That the Slovak original is the same as tieeyou have
12 (d) special purpose roads." 12 under C-18, and the same as the one youadftrin
13 So we are in agreement that what you rimean 13 paragraph 28?
14 paragraph 28 is "special purpose road" wittgn 14 A. Yes, | understand; confirm it is identicaltte
15 meaning of Article 1(2)(d) of the Road Aatrrect? 15 Q. Okay. So Professor Stevcek, you confirmtthiat
16 A. Yes. 16 document in the Slovak original refers teltfiroad"
17 Q. So now going back to paragraph 28 of yousrtepf 17 or "field track"; correct?
18 your first report, you state there that tharacter of 18 A. "Field road" yes, it is written there expiissgerbis.
19 the field track in Smilno as a public spepiaipose 19 Q. It does not use the words "public specighpse road";
20 road stems from Exhibit C-18; correct? 20 correct?
21 A. Yes, correct. 21 A. Understandably it is not there. I've beeplaring
22 Q. So can we please have Exhibit C-18 on theeacr 22 that. | think in my second report. It'didiflt to
23 So please, Professor Stevcek, reviewldbement, 23 expect of a municipal office of a small \giéato
24 and let me know when you have had a chanewi@w the 24 reflect all legal terms. Basically that'shimkable.
25 document. 25 I think with each -- every one of our lawykeve
Page 13 Page 15
09:57 1 A. It's quite illegible, or I'm not seeingieely the 10:02 1 encountered this: that a lay public siniplyot using
2 Slovak version because of the split scre@usyou 2 legal terminology.
3 want me to focus on the English text instead? 3 However, in terms of logical semanticgrgvwerm
4 Q. I will see if we can enlarge the Slovak versidittle 4 has certain term features, the essentialiatingtls
5 bit. Is it better now? 5 called in legal theory. Now, when varioudifieates
6 A. No, because there is an overlap of part wheee the 6 issued by the Smilno municipality declare diethat
7 video images of the court in session. 7 the road has been used by the public, as munke
8 THE PRESIDENT: We can remove the English for sovihe 8 | dare say it is the same, that that is aipubhd.
9 witness can see better the Slovak; is théeheir? 9 And if it is claimed clearly that it's beeredsas
10 A. ltis better, thank you. A little smallef]imay. 10 field road, specifically as a connector, exeas road
11 Smaller, rather. 11 to mines, to mine quartz, that simply isshme term
12 MR PEKAR: Now speaking for the room, | think fksue may 12 feature used by the legislator to establistspecial
13 be that he has a smaller screen and aslalresioes 13 purpose of a communication, meaning roadat ishwhy
14 not see things which we have on the riglg. sio if 14 | deduced a conclusion that this documeet) ¢élrough
15 the Slovak original goes on the left side tyed 15 it does not feature legal terms and featin@sgever,
16 English translation on the right side, he ! able 16 descriptively refers to all the term featuegesd in my
17 to see the Slovak version and we here ordbraereens 17 opinion one can conclude without any readerddubt
18 will be able ... 18 that this is a public special purpose road.
19 (Pause) 19 The normative text itself states, ifthember
20 A. I confirm that I can see that now. 20 correctly, specifically the mine as one exanyp
21 Q. Okay. Thank you very much. And apologiedtie 21 calculations of what is the purpose of argcip
22 technical issues we were resolving here. 22 purpose road.
23 Now, later in these proceedings we fédedther 23 So to me the term features have beenamet,
24 translation of this document under Exhibit Rel56. 24 | repeat, we cannot expect -- | think it WasMayor,
25 So now | would ask that R-156 be displayethen 25 or who signed the letter, who | expect dagshave
Page 14 Page 16
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10:04 1 legal education, we may not expect thebetasing 10:09 1 writing the report. Even now when Mr Cseiris
2 legal terminology and definitions. 2 declaring them, this has no bearing on theningaf
3 Q. Sojustto summarise, and this is a simpleyes 3 the text.
4 question, sir, on the basis of this documiamteg you 4 | repeat, this is not a decision issued in
5 are able to conclude beyond reasonable dbabttte 5 an administrative proceedings, because nothirgh
6 road is a public special purpose road; cdPrect 6 exists. No one has ever requested such deciliis
7 A. Yes. | dare to make this conclusion. 7 a confirmation by the Smilno municipality, and
8 Q. Yes. And now if the letter is addressed taemne who, 8 basically, I'll tell you frankly, | don't cate whom
9 unlike you, knows the actual condition of thad? 9 it's been addressed, because the text is so
10 And, for example, that person knows thaintiree had 10 straightforward, there are no additive hypsihthat
11 been closed for 70 years. Would that chgnge 11 are going to change my opinion.
12 assessment, sir? 12 THE PRESIDENT: Can | ask you for a clarificaffon
13 A. No, because in that certificate, or letteere is 13 When you wrote your reports, did you hineeletter
14 a present continuous tense used, "is beedj' uso it 14 requesting the advice of the mayor?
15 continues to be used by the public for desaatemaybe 15 A. Yes, | surely had it at my disposal. However
16 centuries. 16 THE PRESIDENT: No, stop here. You had it.
17 If the Smilno municipality wanted to shagt this 17 A. ldon't know if it was right from the stabecause
18 has been some time in the past, | expeciviioeyd use 18 I did mention that there were multiple vemsiin time
19 past tense. In that letter it says cleasyp&ing 19 of my report. But yes, when finalising mpos, | was
20 used for decades”, 100 to 200 years in dazsas. 20 basing my report on this submitted evidestter.
21 I understandably am not familiar with thedloc 21 THE PRESIDENT: Would it change your opinion iEmind you
22 conditions, | have never physically beerhat t 22 that the request specifically used the tqrablic
23 municipality or on that road, and | can do&ge my 23 special purpose road"?
24 conclusions on what | was given. Meaningfitbis 24 A. I'mnot sure | understand the question.
25 argument, | deduce my claim that this comtsto be 25 THE PRESIDENT: If | ask you just --
Page 17 Page 19
10:07 1 a publicly used road, special purpose, ribars: 10:11 1 A. If I try to reformulate the question, iflay. Meaning
2 "public special purpose road". 2 that if there was mentioned in the letterlédgal term
3 THE INTERPRETER: As the witness put in English. 3 "public special purpose road"; is that what's®
4 MR PEKAR: Professor Stevcek, | would kindly askiyo 4 asking about?
5 focus on the specific manner in how | formeikaty 5 THE PRESIDENT: The request for the opinion says:
6 questions. 6 "Please confirm that this is a public splec
7 My question was, | was asking you to take 7 purpose road."
8 consideration the fact that the letter is essled to 8 Does that change your opinion -- doedabethat
9 a person, which, unlike you, was aware ofitteal 9 the response uses a different term, thatekl"f
10 condition of the road. And, for examplere gou can 10 track", change your opinion?
11 take that as hypothetical. 11 A. lunderstand now.
12 So hypothetically, if that person was @hat the 12 First of all, I think -- | have not setis
13 mine had been closed for 70 years, wouldcthatge 13 particular request. If | remember corredtl§id not
14 your very strong opinion you have of thisde? 14 have at my disposal the request of Cestyr®nfilr
15 A. No. 15 issuance of this confirmation.
16 Q. Would it change your opinion if, hypothetigathe 16 Secondly, likely it would not change npyroon --
17 mine had been using the road on the basideafse 17 THE PRESIDENT: Sorry, | must have misunderstymd
18 agreement it had with the then owners ofdhd? 18 because | understood that, just before yswared to
19 A. No. Due to a simple reason: | judge the. t&ounsel 19 me, that you had seen the request when ydtedryour
20 is trying to add something into the text Wi simply 20 final version of your expert reports?
21 not present in the text. In terms of gramiimeits 21 A. |think we are misunderstanding each othérave seen
22 interpretation of the text, it says cleahgttwhich 22 this respond to the request, what we hawdisphay.
23 I've already mentioned, and | am not sureitaiiris 23 THE PRESIDENT: Good.
24 additive hypothesis, how to take them into 24 A. 1 guess | have not seen the actual requesit,iby
25 consideration. | did not have them at mpassl when 25 somebody asking municipality of Smilno taissuch
Page 18 Page 20
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10:13 1 information. | have only seen this filmdbrmation 10:17 1 instead characterised it as a field tradKrat was
2 respond to the request. 2 your thinking behind that?"
3 THE PRESIDENT: Good. That's clarified now. 3 Answer:
4 Now, take it from me that the request sega you 4 "Because it's me, | don't need to be,kymw,
5 please confirm that this road is a public &dec 5 advised or told what to do, and | said itssitavas,
6 purpose road. And then the answer is whaiave here. 6 and it is called by the local people 'polnstae
7 Would that change your opinion? 7 which means field road. There are no roaassigo it
8 A. Once again, I'm going to say no, due to tleeseeason 8 rules out the possibility of it being a spépiarpose
9 | have said before. | don't think we showdsiane with 9 road, in spite of the fact that it has beesdisr
10 the Smilno mayor that he would be aware gdlléerms 10 a century and it's known among all villagarSmilno
11 used by legislation. Which means to me, éviensuch 11 that it's a road. But you know it's -- ttev@d works,
12 a specific question, he would formulate #miswer we 12 it's -- you know, it's field road. Field thyes. We
13 see here. | would equally conclude the saénagyes, 13 call it field road."
14 indeed, this is a public special purpose ragtiin 14 So would you agree with me, Professorcgie that
15 the meaning of the legislative term. 15 the Mayor of Smilno was actually aware ofldgal term
16 THE PRESIDENT: Thank you. And apologies, Mr &ek 16 "special purpose road"?
17 MR PEKAR: Thank you, Madam President. 17 A. | would disagree with you because the mayoioi
18 Professor Stevcek, are you aware ofabiethiat 18 a qualified lawyer, and only a qualified lary- and
19 Mr Baran is a witness in this arbitration? 19 even, | think, only court, is authorisedriterpret
20 A. Who is Mr Baran? 20 legal terms.
21 Q. Professor Stevcek, if we scroll down the duent, you 21 Of course, this is the first time | skis.t | do
22 will see the signature of the Mayor of Smilridis name 22 not know Mr Baran, the mayor. | do not kride/
23 is Vladimir Baran; can you see that, sir? 23 thinking. But from what you have read to g
24 A. Yes, | see that. But | have no knowledghiof being 24 completely clear to me that legal definitiame not
25 a witness in this particular hearing. 25 clear to him, because when | use the terid"foad",
Page 21 Page 23
10:15 1 Q. So actually he was heard as a withesstomday, and | 10:19 1 it is a component out of a larger amountitled
2 we will show you on screen, and | will read loud, so 2 "public special purpose road". And that'stéren used
3 that you have it translated into Slovak, Imisveers to 3 by legislator.
4 questions asked by Arbitrator Sands. 4 So if the mayor is using “field road",ig® a sub
5 It starts on page 72, line 1 of the trapscand 5 sum of the "public special purpose road", bsean the
6 ends on page 73, line 4. It is PDF page 22. 6 legal definition there is a demonstrative eeration of
7 | will wait for the document to be on t®een, as 7 that which is considered special purpose rdaeht
8 this will help the interpreters. 8 could be public or non-public. Or, speciaigmse road
9 | was referring to PDF page, not internal 9 demonstratively named by the legislator afiedd’
10 pagination. So internal pagination 72, abDé& R2. 10 road". So if the mayor claims it's a fiebad, then
11 So we can see there at 11.25, ProfessaisSisked: 11 he claims it is special purpose road. I€laéms it
12 "So you carried out the assessment ofthow 12 is being used publicly, has been used foadies; he
13 characterise the field road or the tractkergath or 13 claims it is public special purpose roadis Thhow
14 the road, or whatever it is?" 14 | would see this.
15 Answer: 15 Q. Butwould you agree with me that this ismaw the
16 "Yes". 16 mayor saw it; correct?
17 Professor Sands: 17 A. I don't consider your question correct, beeau
18 "So you're explicitly asked, with theftira 18 I'm unable to say what the mayor had or dichave in
19 response, to characterise it as a specipbperoad, 19 mind when he testified before the Triburithis is not
20 that characterisation, and you don't do tBatyou've 20 the right question to be put to me.
21 gone through an intellectual exercise of yon, and 21 Q. Fair enough, sir.
22 you appear to have rejected that charadierisand 22 MR DRYMER: | have a very quick follow-up question
23 used a different characterisation. 23 precisely this point. Once again, counsal;ye read
24 Could you explain to us your thinkingvany you did 24 my mind. Mr Tushingham has done the sanmitffrout the
25 not follow the suggestion that was put indredt, and 25 hearing as well.
Page 22 Page 24
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10:21 1 Sir, could | ask you to enlarge tla@script on 1024 1 term features of special purpose roae@rmifftly,
2 the screen? 2 completely, as to what the mayor perceives.
3 Professor, I've heard everything you aaisdbment 3 MR DRYMER: Thank you.
4 ago. |just have a very particular questiwgou'll 4 A, |repeat, the mayor obviously is no lawyerjseo
5 see that during -- in the mayor's answer atpmint he 5 expert, so that is why | would not blame hamriot
6 says: 6 using feature terms as established by thslétgr.
7 "There are no road signs, so it rulestoeit 7 MR DRYMER: | assure you, there is no blame atedsere.
8 possibility of being a special purpose rodd .. 8 | am simply taking advantage of your own etiper
9 Those are the mayor's own words. Do ypaewith 9 Thank you. That's very helpful.
10 that analysis? 10 MR PEKAR: Professor Stevcek, let's please ladkticle 3
11 You're the first lawyer, other than tlagties' 11 of the Road Act. This is, again, R-175.
12 counsel in this arbitration, to whom we hthe 12 Subparagraph (2). 1 will read it outdou
13 opportunity to put such questions. 13 "Local state administration in matter¢oofl
14 A. 1 would kindly ask again, because we havestirae 14 communications and special-purpose commuoicashall
15 problem, | only see a part of the text. fSiocould 15 be performed by municipalities on the baSietegated
16 be put to the left on the screen becaudeeofitleo 16 exercise of state administration. Munictjesi shall
17 windows | have on my screen. Because | d@sly up 17 determine the use of traffic signs and tafévices
18 to three-quarters of the text from rightetfh. | 18 on local communications and special-purpose
19 MR DRYMER: | don't know if that -- 19 communications and shall permit reservedipaulaces
20 (Pause) 20 thereon. Municipalities, as part of the dated
21 | don't want to make it more difficult fihe 21 exercise of state administration, deal with
22 witness. 22 misdemeanours under Article 22c¢ in the aféacal
23 A. I will kindly ask my colleague here in theoro if she 23 communications and special-purpose commumitsat
24 can do that for me; is that okay? 24 Can you see that, sir? Thank you. Tisettee
25 THE PRESIDENT: Yes. (Pause) 25 Slovak version on screen. We just needltdoan to
Page 25 Page 27

10:23 1 A Very well, | can see the right side of thet on the 10:26 1 Article 3(2).

2 screen. Thank you. 2 The English version needs to go furthevrdoWe

3 Now, when I'm reading this: 3 are there in the Slovak version. Oh, we dwve --

4 "There are no road signs, so it rules.oof 4 we have it, yes. Perfect.

5 [this] being a special purpose road ..." 5 So, Professor Stevcek, would you agrele mi that

6 Again, | respect the mayor as a persan, bu 6 the Smilno municipality is actually the statgan that

7 obviously he will not be an expert to admiitte 7 has jurisdiction over special purpose roadtsin

8 law. 8 territory?

9 MR DRYMER: Of course. 9 A. Yes, |l agree. Itis not a state body, bacis as

10 A. Neither am . I'm no administrative law espeBut as 10 a transferred power from public administratiges.
11 far as | know, and | have studied the RoadbAd the 11 Q. And itis the municipality which also detenes the use
12 executive regulation accompanied to thatetfgeno 12 of traffic signs and traffic devices on spépurpose
13 mention anywhere of any road sign as a featithis 13 communications; correct?
14 being a special purpose road. 14 A. Yes.
15 | think this interpretation of the maysinvalid, 15 Q. So if the municipality and Mayor Baran dedidet to
16 because the act only says that it connectpobints, 16 put a road sign on the field track, wouldatually
17 either within an area, or multiple areasedasn which 17 confirm that he did not consider the fieltl to be
18 it is then judged whether or not this is bljguroad. 18 a special purpose road?
19 But it doesn't say anywhere about angt signs 19 A. Ithink that this shortcut is not quite aczdye,
20 needing to be a feature necessary for agdraopose 20 because | personally am familiar with marsceg
21 road. 21 purpose roads on which the municipality nevected
22 I'll repeat, if | may, once again, thattee 22 any road signs -- traffic signs, that is. fism the
23 points of special purpose road. I'm onlyvé c 23 fact that there is, let's call it a commutiwa
24 lawyer, but | take the liberty of saying tis 24 a road, as a working term, there are no st on
25 administrative regulation, the Road Act, éstablished 25 this road, to me logically one cannot asstiree
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1028 1 conclusion from that that this is not ecsal purpose 10:33 1 A. Yes. Special purpose road is a part@ftim of
2 road. 2 surface roads.
3 To put it differently, there are speciatpse 3 Q. Therefore the definition which applies tosaltface
4 roads where the municipality has decided aoeptoad 4 roads also applies to special purpose roatsat?
5 signs, and there is a number of special perpmsds 5 A. Yes. As ageneral clause, definitely yes.
6 the municipality has not decided to place raaygl 6 However, right in the Article 4, for inatze, there
7 signs. And I'm quite sure -- | dare to dezlarthat 7 you have an exception for special purposesiaadny
8 there is a number of special purpose roads the 8 view, from those particulars proclaimed byidet 3, or
9 municipality is not even aware of its powedtoso. 9 paragraph 3, rather.
10 Q. Would you then agree with me that Mr Bararithe 10 So by legislator themselves, the spgcigdose
11 municipality of Smilno, being the body of 11 roads are viewed as a specific sub sum, bec¢au
12 self-government with the delegated state ptove 12 paragraph 4 it enumerates what particulasa@ must
13 exercise administration in the matter of Edguirpose 13 meet, and there is no reference thereineoiaip
14 roads, that that body is the best placedswer the 14 purpose road. So | deem, if | may, it isdoese
15 guestion whether a track, field track, irtésitory 15 legislator is aware that the special purpoad's
16 is a special purpose road or not? 16 operation cannot be wedged into a definitibrom that
17 A. |think the municipality is that body whichdws best 17 point of view, local conditions must be taketo
18 the local conditions. It's capable of judginem 18 consideration. To put it in other words, amay not
19 best. But | dare not say whether at theoétide day 19 expect from every single municipality in Si&ia to
20 the municipality is capable, in legal tertogudge 20 have exactly equal mode of operation, becspiseifics
21 what the legislator had in mind when enadtiregterm 21 must be taken into account of that giventlona And,
22 "public special purpose road", because tisate 22 last but not least, financial consideratiassvell,
23 conclusion from this act or any other that 23 I only speculate, because not every munitjpabuld
24 a municipality were to make a decision alwhat is and 24 have funding sufficient to be able to buildlsroad as
25 what is not public special purpose road. The 25 the majority of the public would expect.
Page 29 Page 31
10:31 1 municipality only executes administratisna delegated | 10:35 1 That means | expect your questioaasdihg towards
2 power from state administration. But the fabat is 2 whether the road track may be considered cadpe
3 and what is not special purpose road, | dayess 3 purpose road. That's when | think yes, bexalesarly,
4 derived directly ex lege. The municipalityrelg 4 the municipality of Smilno, | have no idea wisatheir
5 executes administration over such road, alwddgree 5 population or budget, but | expect from thoein
6 that it has the power to potentially placenatrto 6 resources, as the administrator of that roaahot
7 place, on such road, appropriate road signs. 7 afford to build up there something meetingléuzl
8 And it also has the power to issue sanstfor 8 definition of "surface road".
9 violations of the appropriate legislation. 9 Put in other words, if | may, special pagip road
10 Q. Okay. So let's look at the legislation. 'd.stroll 10 is also a road track or forest track. Every of us
11 up this time to Article 1(3) of the Road Adt. 11 naturally understands the term "field traok"forest
12 states: 12 track”, and we have no doubt that eithed fael forest
13 "Surface communication consists of ttalioody and 13 track or road, even though it's an inducyivelrrect
14 its components. The road body is demard¢hteduter 14 conclusion, nowhere in the world obviousipdshing
15 edges of ditches, gutters, embankments aadtu 15 else other than trotted out or driven owtskr of
16 slopes, frame and cladding walls, at the dbot 16 ground on which customarily it is driven, efhiwas
17 retaining walls and on local roads half aembehind 17 confirmed by Smilno itself.
18 raised curbs, sidewalks or green belts." 18 This is how | see it. But, | repeat, fimexpert
19 Can you see that, sir? 19 for administrative law, neither for transpartoad
20 A. Yes. 20 law. This is a disclaimer | would like totmun
21 Q. So would you agree with me that this is &ndefn of 21 record.
22 a surface road? 22 Q. Thank you, Professor Stevcek.
23 A. Yes, thisis a legal definition of surfacado 23 | would ask you to really focus on thepeof my
24 Q. And as we can see in Article 1(2), a spqrigbose 24 question. I'm trying to ask questions thatsample.
25 road is a subset of surface roads; correct? 25 Obviously if you feel the need to answer ntbes "yes"
Page 30 Page 32
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10:37 1 or "no", you are welcome to do so. Befgpk focus on 10141 1 answer.
2 the scope of my question. 2 PROFESSOR SANDS: Thank you very much.
3 Now, would you agree with me that thed&gor in 3 MR DRYMER: If I may follow up very quickly on tha
4 1(3) speaks of all surface communicationsem? 4 question, because Professor Sands was twhstout,
5 A. Yes. 5 the only arbitrator asking himself that quasti
6 Q. And in that provision, which you agreed is the 6 You used the words earlier, Professor)égg".
7 definition, we see the requirement for a sigfa 7 So I'd like to ask you, ex lege, which orgathe
8 communication to have a road body; correct? 8 state, in your opinion, has authority, inchgliit may
9 A. Yes. Butthen | would ask to give me an answéhe 9 be a delegated authority, to decide whetlpartcular
10 guestion, what is a road body? 10 communication is or is not a PSPR? And Itdoean the
11 Q. Mr Stevcek, we will come to the significaméehe road 11 courts. The courts obviously control théomst of the
12 body later on. 12 state in certain respects. Which state dngan
13 PROFESSOR SANDS: Could I just come in herejush 13 authority or delegated authority in the finstance
14 speaking personally on my own account, noarfy other 14 to declare the nature and status of a pkaticu
15 arbitrator, but can | ask the witness thisstjon. 15 communication?
16 Is it not the case that we have hereopinions: 16 A. It's a very good question, indeed, and thamkfor
17 we have an opinion from the mayor as to #iamre and 17 that. In my best knowledge there is no &y, in
18 status of this road; we have an opinion fyaun, sir, 18 a meaning that there would be a non-existehce
19 as to the nature and status of this roa@reTis 19 a specifically legally proclamated authoaty
20 a difference of opinion. You've indicatedtth 20 a specific body of public power, public --iethwould
21 ultimately it's a matter for the courts of\&lkia to 21 be authorised to crack this issue.
22 form a view. We aren't going to be abledbaclear 22 There only exists provision about that th
23 view on this question in these proceedirgsis it 23 administration of such road is executed by th
24 not the case that we're stuck between twuams and 24 municipality. We do not even have normagivekolved
25 it is for us, as a Tribunal, to then formiewas to 25 the question, who is the owner of the roAfk know
Page 33 Page 35
10:39 1 which of those opinions is more likelyatzord to the 10:43 1 only who is the administrator, accordimgppropriate
2 views of the courts of Slovakia? 2 act, that it is the municipality. But in tesrof civil
3 A. Clearly I would not formulate it in this walgut | do 3 law we do not have clearly established wtthésowner
4 agree that here exist not even two, | dasayo 4 of such a road track. And derived from teatlearly
5 multiple legal opinions, because the legal msod 5 something that I'm not aware of that in thenBetence
6 operandi of special purpose roads in Sloviskiaally 6 Act or any other act in Slovakia, there wao#d
7 sort of a field untrodden. It is somethingame has 7 a definition of a body having such an exclasiv
8 ever tackled, this issue in sufficient deptid it is 8 authority.
9 a problem in Slovakia, | completely agree withi. And 9 Yes. May | add there exists a generalipian in
10 since we do not have a sufficiently involdedtrine in 10 the Competence Act. That the interpretasaiven by
11 this area, and nor the case law of our cauagde 11 appropriate Ministry or appropriate centnablic
12 a clear answer to that, | agree with theiopithat 12 administration -- or state administrationyaather.
13 this question is disputable. 13 But this interpretation is expressis iglbgally
14 Quite clearly, that is why | think we aebating 14 unbinding. That is stated by each everyaine
15 this by the role of experts here. Therenarelear 15 Ministries when answering any such requesthieir
16 answers to this question, and there are mvefear 16 position. They would, based on the Competdwt, they
17 two opinions; | dare say there are multigdaions on 17  are obliged to provide their position, evethin
18 how to resolve this issue. 18 a deadline -- | think it's 30 days, I'm nates
19 PROFESSOR SANDS: So if there are multiple opigijo 19 MR DRYMER: Thank you.
20 I'm understanding you, sir, to be saying thete is 20 A. Butevery such opinion or position is conelddy words
21 a multitude of reasonable opinions that gtiffierent 21 that:
22 directions. Am | correct in understanding ythat 22 "This interpretation may not be constrasdegally
23 way? 23 binding."
24 A. Yes, you do understand absolutely corredtlys one 24 THE PRESIDENT: Professor Stevcek, would it cleaygur view
25 of several questions to which there is nardiegal 25 if I tell you that the road is privately ovate
Page 34 Page 36
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10:45 1 A. Madam President, this is a more complitesue. 10149 1 decision earlier?
2 | don't want to go into detail completely, there is 2 A. No.
3 a difference of owning land and there's aediffice of 3 Q. Okay. So then I will just scale down on mgsfions,
4 owning road body placed upon the land, regasdbf 4 and | would kindly ask you to go to paragrdgh
5 what the road body is. This result. 5 So | represent to you the dispute was tabeu
6 THE PRESIDENT: Then I'll put the question diffietlg: does 6 status of a certain structure, whether it avaarface
7 it make a difference if the road body, assgrtiiere is 7 communication or not.
8 one, is placed on private land? 8 And here we can read in 43:
9 A. No, it would not. | have to say here, asréetor of 9 "It has been proved beyond doubt by thdeece
10 the largest Slovak university, that we haag & huge 10 taken that no building permit has been is$oethe
11 amount of problems with this. And I'd like if 11 ‘communication’ in question and that the foomication’
12 I may, complete my explanation: in Slovakiddes not 12 is not included in the roads network ... Thert of
13 apply what does with the rest of ContineBtajope from 13 first instance took for the basis also theigien of
14 the times of the Roman law. There is a lecta 14 the KoSice District State Office dated 14 Bsig1 964
15 superficial principle which says that thediawner is 15 (Article 77) by which the following structuneas
16 automatically the owner of everything plaoadhat 16 approved: Heat Plant KoSice -- mesto, fy«ilit
17 land. This, in Slovakia, may be the onlydpean 17 Within the said construction, the area offdudity
18 country it does not apply. 18 was delimited by a zoning permit, issued bgike
19 So in Slovakia, customarily or frequenthere are 19 District State Office - Construction Departelated
20 different landowners, and different owneawything 20 18 September 1963. The area of the constnuas
21 placed upon such land. And | claim thatithixactly 21 a whole was delimited that way, includingdgafots on
22 this case here, that the road body, no mattat we 22 which a civil engineering facility was subsently
23 imagine it be, is a different legal entitylandoes 23 established to connect between individualifies.
24 not automatically belong to the owner of thatl. 24 The documents filed by the plaintiff (Artisl&42, 143)
25 THE PRESIDENT: Are roads that are situated ertétritory 25 that are on the court file indicate how the
Page 37 Page 39
10:47 1 of a municipality in principle owned byeth 10:51 1 ‘communication’ in question looks likeisiclear
2 municipality, then? 2 from the layouts of the 'communication’ tha i
3 A. I'munable to give you a clear answer. 3 not... demarcated the outer edges of ditchetgrs,
4 THE PRESIDENT: Okay. Fine. I'll stop here. 4 embankments and cuts of slopes, frame andiotad
5 Mr Pekar. 5 walls, at the foot of retaining walls. It thfore
6 MR PEKAR: Thank you, Madam President. 6 does not meet the definition of a road bodi/psit in
7 Professor Stevcek, | think you mentioreesal 7 the Road Act. In addition, it is not connéldie the
8 times that ultimately it's for the courts tcitle; do 8 land plot by a subsoil that is usual for atnycture
9 | recall that correctly? 9 of surface communication. It corresponds wtith
10 A. Yes. But again | have to please add, akyow very 10 defendant's description of it, i.e. a 'cotecpavement
11 well, courts are not capable of concludispecific 11 layer with the thickness of approximatelyc
12 guestion normatively. They only decide agje 12 therefore it became fit for use as an acwesbto the
13 dispute and responding to a specific legsé.ca 13 plaintiff's plant as well as to places ofibass and
14 Q. Sir, if there were a specific legal case esking 14 real property of further entities'.”
15 specifically the status of the field trackSmilno, 15 And it continues in 44:
16 would you accept that decision? 16 "According to the above, we can deria ffrom the
17 A. Of course | could accept it to a specificecas 17 legal perspective, the ‘communication’ irstjos is
18 Q. Now, just to follow up on one issue that yeentioned, 18 not a surface communication that has an ega |
19 you were explaining the potential for splitnership 19 regime. The appellate court is of the opirti@t it
20 between the road body, the road as sucltharidnd on 20 is more appropriate to use term a ‘civil eegiing
21 which the road is built. 21 structure (access road)' for that struchmedoes
22 I would kindly ask you to review ExhiBit205, 22 not have an own legal regime but a legallatign of
23 which is a judgment of the Regional Cout@sice, in 23 the property - land plot on which it is sted Since
24 case number 6Co0/188/2016, dated 31 Januaiy 20 24 the plaintiff is the owner of the land plotwhich the
25 So, first of all, have you been ableeidew this 25 civil engineering structure (access roadjuestion is
Page 38 Page 40
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10:52 1 located, which was not disputed in thegedings, the 10:56 1 interpretations provided by the courtgllevhich are
2 plaintiff should be perceived as the ownethefcivil 2 one level below, can we not?
3 engineering structure (access road) [basettfjeoland 3 A Yes, of course. Definitely | agree. Espdgialhen
4 plot." 4 they convene, it is a part of the procedareti¢s.
5 So now | will ask a few questions justtlois. 5 So | fully agree, of course.
6 So would you agree with me that what thércwas 6 Q. Solunderstand, sir, that your strong view-aghat
7 resolving in this case was a communicatiorciwiised to 7 it is your view that a field road is alwaysgzecial
8 connect several facilities? Correct? 8 purpose road; correct?
9 A. Idisagree. Because this is reasoning ojttigment, 9 A. Inprinciple, yes. If it meets the term peutars
10 and as far as | was able to see, the judgitsetft 10 that we referred to earlier.
11 the declaration, this was not the subjectenaf the 11 Q. By the "particulars”, do you mean the paldiciset
12 proceedings. 12 out in Article 1(3) of the Road Act?
13 But, forgive me, this is the first tinmerny life 13 A. 1 do not remember exactly those provisionthat
14 | see this particular judgment, so | willdii be 14 article. | rather think it's about the exeeu
15 unable to respond to it in a relevant manner. 15 decree to, accompanying the Road Act, il
16 However, if something is in the reasormpag of 16 mistaken.
17 a judgment, there is no obstacle to res gdicAnd 17 Q. So just to make it clear, again, "yes" of"tmould be
18 if I only could have glimpsed at what was shbject 18 very helpful.
19 matter in the declaration of the judgmerg,gbestion 19 So if we put back document R-175, payayiq3).
20 at hand -- the fact in question was not thisan 20 So in your opinion, does a field roadens/meet
21 only assume that in its justification, thet@lso 21 the definitions set out in 1(3) in order talify as
22 has spoken about decision. But again thisnea 22 a special purpose road?
23 binding, because something binding is ordy th 23 A. A brief answer: yes.
24 declaration of judgment, and not its justifion which 24 One addition: the executive decree isdal
25 is binding. 25 executive because it specifies in more dittede
Page 41 Page 43
10:54 1 And if it were a part of the declavatof the 10:58 1 particulars. Meaning that in this casesfeecialis,
2 judgment, it is not binding to any other legltter or 2 the executive decree says verbis expressig félol
3 case, because the declaratory part of judgreecept 3 tracks, which meet certain point which uselde@ mine
4 for defined exceptions in procedure, is omhgding 4 or a quarry. So | dare say that, yes, it doest the
5 inter partes. 5 definition, answering your question.
6 I'm not even sure who were the partighito 6 But my justification would go deeper, gpinto
7 particular dispute, adjudicated by this cauthis 7 specifics stated by the executive decree.
8 judgment. No matter who it was, but in itsldeatory 8 Q. Sir, is it your expert opinion that a definitiin
9 part, the judgment is only binding for those parties 9 a decree can overrule or derogate from aitlefirn
10 to that proceedings. | have no idea, ag#in, it was. 10 the law?
11 Truly | don't know. So | would not, not dasy, go 11 A. ltis supposed to clarify definition. Itnst
12 into expert dispute with the court because th 12 an overruling act, because act is a gretigrgih
13 justification part is lengthy, and you undensl that 13 standard than decree. But it's supposed tiecree,
14 I would have to study it thoroughly in ordeibe able 14 clarify terms promulgated in act, which irstbase
15 to relevantly answer these questions. 15 I think it has been done so.
16 Q. Sir, would you agree with me that we lawyetsen we 16 Q. Butjust to make the principle clear, if e
17 want to see how courts interpret statutodyather 17 requires A, then that A must be met regasdiésven
18 legislative provisions, look precisely at the 18 an express provision in the decree that A doé
19 non-formally binding parts of court decisidade able 19 apply?
20 to see how courts interpret these provisions? 20 A. ltdoes apply in light of how it is clarified
21 A. Yes. But most of all we focus on the higheesirt 21 executive decree. That's why it's callecebee:
22 authority's interpretation, which KoSice Regil Court 22 that some things are being clarified by it.
23 definitely is not. 23 But | do agree with the fact that it Sdawt go
24 Q. And if there is no relevant interpretationtty 24 above or against the text of the act.
25 highest authority, we may also look at the 25 MR DRYMER: So that | don't have to wait for thevyers in
Page 42 Page 44
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11:00 1 their pleadings to interpret your answeemfie, 11:04 1 body?
2 Professor, let me ask you a question directly. 2 A. ldon't really know that. And in my view no@at all
3 If a field road meets the criteria setiout 3 knows this in Slovakia.
4 Article 1(3) of the Road Act, is it consider@dpecial 4 Q. No, no, | apologise. There was an incorrect
5 purpose road; yes or no? 5 translation.
6 A. Yes. 6 So my question was: does this provisiairess --
7 MR DRYMER: Thank you. 7 explains -- the statutory requirement thasee in
8 MR PEKAR: And then I will ask a follow-up questio 8 Article 1(3) of the Road Act for every surface
9 If a field road does not meet the critsgaout 9 communication to have a road body?
10 in 1(3), is it considered a special purposel? 10 A. Ithink I've already answered this questienesal
11 A. It may still be considered a special purpose 11 times. | have no reason to change my opialtaut
12 because the executive decree establishdfadti 12 this. But let me just point out, I'm no entpe
13 particulars when such road may be considgyedal 13 neither transport law nor road law. So kdast say
14 purpose road. 14 what is and what is not a road body.
15 Q. We agreed, sir, that the decree cannot deerru 15 Q. | apologise if there were problems with iptetation.
16 a definition in the law; correct? 16 I will ask the question as simply as | can.
17 A. Yes, we did agree. Of course. Everythiegyl is that 17 Does Atrticle 22 of the decree addres< va@al body
18 decree is to provide more detail to act, beedt's 18 is?
19 an executive decree. So some terms weaglievin our 19 A. No, it does not, what is road body. But Isgéy
20 logic are clarified further by the legislatbrough 20 a demonstrative enumeration it establishes ish
21 an executive decree, giving it more clealimito 21 considered special purpose road.
22 what may and may not be considered field.road 22 Q. Okay. So is it your opinion that on the badithis
23 And if | may make an additional commémto not 23 provision in the decree, a field road thatoot have
24 think that any field road in Slovakia woulot meet 24 a road body is special purpose communication?
25 a definition in the paragraph 3 of the Roati Because 25 A. Yes, I do think so. And | also think thaeeyfield
Page 45 Page 47
11:02 1 no one has ever said what is consideredchbody. 11:07 1 road does have a road body, even thoisghnily a
2 All | say is that a regular, commonplace krenige of 2 trodden dirt, or driven -- whatever foundatibere is,
3 the issue means that any road -- field roddrest 3 to the best | deem this a road body, becasseves
4 road is comprised of a road body, but not saatl body 4 to travel from A to B.
5 that there needs to be a same layer of taashao 5 Q. Okay. So, sir, let's leave aside the facjuaktion
6 a first class road or motorway. To me, thistill 6 whether there is a road body or not. Just fadegal
7 a road body. Even though it's a forest rbaldi road 7 perspective, what you are telling this Triliga
8 connecting point A with point B, | do not seeeason 8 that -- and we established that earlier -- in
9 why it should not be a public special purpose 9 Article 1(3) of the Road Act, every surface
10 communication. 10 communication must have a road body; right?
11 Q. Okay. So let me -- you were referring teerde, so 11 A. | did not say -- | would have to see it aghiat yes,
12 let's have a look at the decree. The désm@@cument 12 it is a part of the legal definition. Buepke, once
13 C-223, and here you were referring specifical 13 again, it does not say what is road body.
14 Article 22. 14 Q. You also agreed with me that special purposés are
15 So before we get there, | would just tonfor the 15 a subset of surface communications; correct?
16 record that this is a decree from 1984, whiah issued 16 A. Yes.
17 at the time by the Federal Ministry of Traorsgtion. 17 Q. Therefore, if we look at the text of the lalane,
18 And we can see in Article 22 that it says: 18 special purpose roads, being surface commations,
19 "Special purpose roads include, in paldig field 19 must have a road body, whatever that is?
20 and forest roads, access roads to plantstraotion 20 A. Yes.
21 sites, quarries, mines, sand pits and ottjects, and 21 Q. So now would you agree with me that sincgithi
22 roads in enclosed areas and sites." 22 a statutory requirement, this cannot be dgeobfrom
23 Can you see that, sir? 23 or overruled by Article 22 of the decree?
24 A. Yes. 24 A. That's an incorrect question. | did say aitiple
25 Q. Does that provision address the requireneerat foad 25 occasions that of course the act has a glegtd
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11:09 1 strength than the decree. Counsel iguestion is 11:13 1 Can you see that, sir?
2 ignoring the fact that decree clarifies a \eagrm 2 A. (Answer not interpreted).
3 which has been used in act. There is no alegr 3 Q. Sorry, | was just asking you whether you --
4 | have to say this. I've been saying it faybe four 4 A. From residential zone, give way, vehicle goinges,
5 times now: the legislator here has clarifiearly, 5 | can see this provision.
6 a vague term in a manner that through a demasive 6 Q. Solwould draw your attention, sir, on the asthe
7 enumeration has established that which isideres 7 term "road" at the beginning of the provisiand then
8 special purpose road. Because the act yaefameing 8 the field track that we still have on thefflise
9 to, Mr Counsel, is not included. Meaning thé not 9 towards the middle; can you see that?
10 a relationship of hierarchy of regulatioffiitss 10 A. Yes.
11 a relation of executive decree to explairirigirly 11 Q. Would you agree with me, sir, that this psai
12 vague definition of the act, and to my bgstion and 12 distinguishes between "road" as it is defifoedhe
13 conscience, | insist on this interpretation. 13 purposes of this act, and a field road?
14 THE PRESIDENT: Professor, do you accept -- ahéhk you 14 A. Yes. According to this provision, yes.
15 do, but let's just clarify -- that the deccaenot 15 Q. Sowould you agree with me that for the psegof the
16 contradict the act? As a general proposition 16 provision, a road is something different thdield
17 A. Of course | do agree. 17 road?
18 MR PEKAR: Are you aware, sir, of any other psion in the 18 A. Yes. However, the subject matter of thisisctearly
19 decree we have in front of us that wouldfgldne 19 defined differently than the subject mattferbat
20 term "road body"? 20 we've discussed until now.
21 A. No. But, again pointing out, | am no exgertoad 21 Q. And, therefore, would you agree with me diatiously
22 law. 22 for the purposes of this act, which is alsoad
23 Q. Okay. So I will now ask my last questiorroad law, 23 traffic, a field road is something differérim
24 and then it might be a good time to breaktually, 24 a special purpose road; correct?
25 it's the last topic. We will see how mangsfions 25 A. No. | cannot see it from this. It doesetide, to
Page 49 Page 51
11:11 1 will be needed. 11:15 1 me, from this.
2 | would kindly ask you to look at Artickeof 2 Q. Soif we go back to the definition that we saw
3 the Road Traffic Act, which is Exhibit R-174low, we 3 Article 2. In Atrticle 2(1) we see that roddsthe
4 can read there that: 4 purposes of this act include "highways, robmts|
5 "For the purposes of this Act, road taéall 5 communications and special-purpose commuaitéati
6 mean the use of highways, roads, local comerations 6 right?
7 and special-purpose communication (hereinegterred 7 A. 1do not have the Slovak text in front of me.
8 to as 'road’) by drivers of vehicles and peides." 8 Q. Iwould ask that the Slovak text be showrhéo t
9 Can you see that, sir? 9 witness.
10 A. Yes. 10 MR DRYMER: Please remind me quickly of the extsb | can
11 Q. So would you agree with me that the termd't@gaused 11 pull it up on my own screen.
12 to define four categories, namely: highwagads, 12 THE PRESIDENT: R-174.
13 local communications, and special purposgs®a 13 MR PEKAR: Thisis R-174.
14 A. Yes. 14 MR DRYMER: Thank you. Thank you, madame.
15 Q. And this is actually the same four categafesirface 15 MR PEKAR: So in Article 2(1) we can see a défini used
16 communications that we know very well frontidle 1(2) 16 for the purposes of this act, and the tepadt means
17 of the Road Act; correct? 17 four things: it means "highways, roads, local
18 A. | suppose. 18 communications and special-purpose commumnitatan
19 Q. So now if we look at Article 21 of the Roaehffic Act, 19 you see that?
20 it states: 20 A. Yes.
21 "When entering a road from a place dfritad, 21 Q. Soif you now go back to Article 21. We domed to
22 from a field track, from a forest road, franycle 22 change the screen in the English, but we teesctoll
23 path, from a residential area or from a peideszone, 23 down in the Slovak version. And now if ladebout
24 the driver shall be obliged to give way teehicle 24 loud by replacing the definition of "road" ity
25 driving on the road." 25 components, 21(1) would state: when entexrinighway,
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11:17 1 road, local communication and special-psep 11:21 1 A. Even, | think, not every one is there &eld road,
2 communication from a place off the highwayddocal 2 but only the one meeting those term features.
3 communication and special communication, feofield 3 Q. No, sir, there may have been a misunderstgndihe
4 track... 4 only provision that you referred to as thevfsion
5 Do you follow me? 5 stating that every field road is a speciappse road,
6 A. Yes. 6 is Article 22 of the decree; right?
7 Q. So this is why I put to you the propositioattfor the 7 A. Yes. Because there is no other legal staiddeessing
8 purposes of Article 21 a special purpose ivad 8 this issue in such detail.
9 something different than a field road; corPect 9 Q. And now, hypothetically, if -- and the decigan act
10 A. Well, may | respond to this? 10 of the Ministry of Transportation; correct?
11 Q. Yes, please. 11 A. I think so.
12 A. Dear colleague, | come out of the criteribn o 12 Q. The Road Traffic Act and the Road Act ardnlfatts of
13 a rational legislator. A legislator everydi and 13 the Parliament?
14 under all circumstances, call and make celaliip 14 A. Certainly.
15 between every provision they enact in ordetife new 15 Q. Now, hypothetically, imagine the Parliameiakes
16 provision to be fully compatible with the sting legal 16 a terrible mistake and they enact a corfigcti
17 system. 17 provision to a decree because they are coshple
18 Now, that's in theory. But in realityt radi 18 incompetent. As a matter of law, what withyail: the
19 provisions enacted are always coherent, #ndH this 19 completely incompetent provision adoptedhey t
20 is the very product of Slovak legislator acting 20 Parliament, or the very rational provisiortia
21 rationally -- | don't want to speak on belodithe 21 decree?
22 legislator, this is not my place, neitherdbensel 22 A. | canimagine quite clearly such situatiamg ¢hat has
23 nor me, but | do not think that the legiglatanted to 23 happened on multiple occasions in fact, aseth on the
24 achieve that what counsel is referring to. 24 doctrine of sovereignty of the legislatorutethat no
25 | do not think that the legislator haasidered so 25 matter how incompetent, it will prevail amyver
Page 53 Page 55
11:19 1 clearly and on fine scales what you dierniag to. 11:23 1 statute.
2 But, again, | am no legislator. | dare ngpand on 2 MR PEKAR: Thank you.
3 their behalf what they had in mind. 3 This may be a good moment to break, Maersident.
4 But as a minimum, we have a conflict bemvevo 4 THE PRESIDENT: Good. Do you have an idea howhmmore
5 acts, because the definition used here ierdift one 5 time you need?
6 to the one used in the Road Act, if I'm naitalien. 6 MR PEKAR: | have covered 70% of my outline.
7 So, again, there is a discrepancy to which 7 THE PRESIDENT: Good.
8 Madam President referred to earlier, and dusmg 8 Fine, then we'll have a 15-minute break.no
9 this hearing we've pointed this out on mutipl 9 Professor Stevcek, | would like to ask gotito
10 occasions. Yes, indeed, Slovak legal ordefiyis 10 communicate with anyone about the factsettse or
11 not coherent, is not consistent, and thahig| would 11 your testimony during the break. And we# you
12 not make dramatic conclusions from this, emsgnally, 12 again in 15 minutes. Thank you.
13 that the legislator wanted exactly to achexauding 13 PROFESSOR STEVCEK: | look forward to it. Thaki.
14 field road from special purpose roads, wheuther 14 (11.24 am)
15 piece of legislation they claim that yesgied, field 15 (A short break)
16 road is special purpose road. 16 (11.43 am)
17 | think this is an error on the sidehs t 17 THE PRESIDENT: So, Professor Stevcek, are yadyréo
18 legislator, and not their intention. 18 continue?
19 Q. So, sir, you pointed out to an inconsistehbglieve, 19 PROFESSOR STEVCEK: Yes.
20 between Article 22 of the decree and theseigions of 20 THE PRESIDENT: And Mr Pekar is too. Good. Béego on.
21 the act on road traffic; correct? 21 MR PEKAR: Thank you, Madam President.
22 A. Yes, but not only the decree, but also thad=Act. 22 Professor Stevcek, we will now switctigeg@nd
23 Q. Well, sir, the idea that every field road ispecial 23 discuss the preliminary injunction against@®hich was
24 purpose road, is only stated in Article 2hef decree, 24 issued by the District Court in Bardejov, mipioe
25 is it not? 25 request of Ms Varjanova.
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11:44 1 Is it still your opinion, sir, thatettDistrict 11:49 1 Despite the fact that, as is cleanftbe motion
2 Court in Bardejov did not have jurisdictionigeue the 2 to commence the proceedings, the first defertuzs
3 injunction? 3 a 1/700 share in the relevant common propkisy,
4 A. Definitely yes. 4 supposed right to use the property, accoridirigs
5 Q. Now, assuming, just for the purposes of mystioe, 5 ideas, he not only claims with the attach&edgbut
6 assuming that the field road in Smilno wasanptiblic 6 repeatedly uses self-help, and without angthin
7 special purpose road, would the district chaxte 7 authorizing him to do so, removes from thevaht
8 jurisdiction to issue the injunction? 8 property the motor vehicle that the plaintiéis on
9 A. Yes. 9 rent. Despite the fact that the plaintiff has
10 Q. Let's have a look at the claim which Ms \fanjz filed. 10 repeatedly turned to the police in this rdgeithout
11 It is document MS-5. And it would be helpfuhave 11 immediate intervention by the court, she oaprevent
12 the Slovak original of the document too. f&er 12 the first defendant, either alone or throtinitd
13 So the Slovak version of this documeatisially 13 parties, from repeatedly physically manipotathe
14 longer. We only have a partial translatito i 14 motor vehicle that the plaintiff has on remtd for
15 English. 15 the condition of which the plaintiff is regpsible. In
16 I would just ask you to confirm, sir, leagou seen 16 case of repeated removal of the said motuchse
17 the full Slovak version of the request? 17 there is also a risk of its damage. Thenpfahas
18 A. I cannot confirm that because | think | htve motion, 18 the consent of several co-owners with hecgmore in
19 and the action was not given to me to myaiap 19 using the relevant lot of land.”
20 Q. So, just to confirm, counsel for Discoveryyashowed 20 So this is a factual description provitgd
21 you the motion for interim injunction, butidiot show 21 Ms Varjanova in support of her request fterim
22 you the action that the motion was in frdf?t o 22 injunction; correct?
23 A. No, | was basing on court decisions only. 23 A. | expect so.
24 Q. Okay. So you did not even see the requesttrim 24 Q. Would you agree with me, sir, that the wagygtoblem
25 injunction, did you? 25 is described here, it is a dispute betweeowaters
Page 57 Page 59
11:47 1 A. If I'm not mistaken, this has been a feanths to 11:51 1 regarding use of a land plot that thepwo?
2 years, so the answer is no. 2 A. Yes.
3 Q. Okay. Iwill just then go through that veryickly. 3 Q. So one co-owner wants to have a car parkee), thied
4 Let's first look at the action, this do@mhMS-5 4 the other co-owner does not want that caetthére;
5 we have in front of us. 5 correct?
6 But you are aware, sir, that the actios fea 6 A. Definitely not. This is not how it's beenrfaulated.
7 declaration of nullity of an agreement that@entered 7 The action and on merits is about relativalidity of
8 into with one of the many co-owners of thédfiack, 8 alegal act. That's okay. It's been a dispatween
9 and Ms Varjanova was seeking declaration titynof 9 co-owners, and a motion to grant an interijomiction
10 that agreement due to violation of her rigttfirst 10 at that time aims, | don't remember exaethere it
11 refusal. 11 is -- to -- | do not see the very -- reqtiestelief.
12 Apologies, there was very incorrect Skova 12 | cannot see the request for relief in thation. Can
13 translation. "Right of first refusal" waarslated 13 | perhaps see that?
14 literally. So maybe if | say "preemptivehtig 14 Q. Inthe interests of time -- we will comelte tequest
15 A. Yes, I'm aware of these factual circumstances 15 for relief -- what | am asking you to confirsithat
16 Q. And the request for interim injunction, whish 16 the way that Ms Varjanova describes the probiiere,
17 actually part of that action, states that: 17 the problem for which she seeks the intenjumiction,
18 "As follows from the enclosed letter Q¥ Rébert 18 is a dispute between two co-owners regandhrether one
19 Slamka, the first defendant, after the regfisin of 19 of the co-owners' car can be parked on tieéot or
20 its ownership rights in the Land Registequests the 20 not?
21 conduct from the plaintiff that would, acdogito his 21 MR DRYMER: He has already said yes, | believe.
22 arguments, respect his co-ownership in thef lland 22 A. ldisagree. | don't agree. This is not lihias been
23 of the 'E' Register No. 2721/780, in the stda 23 formulated.
24 territory Smilno, registered in the Ownership 24 MR PEKAR: Okay.
25 Certificate No. 1367. 25 A. It was about an action to declare relativalidity of
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1153 1 alegal act. And related or not relatéd that is 11:57 1 "that within 3 days of the receipt of tleguest"
2 the issue of an interim injunction. But nottbe 2 Ms Varjanova is requested to:
3 merits, Madame Varjanova had requested irityatifl 3 "... remove the motor vehicle of whitearo] as
4 alegal act. 4 seen in the attached photo, which is allegedised by
5 Q. Sir, there may be translation issues -- 5 you personally, as through this unlawful ami gre
6 MR DRYMER: May | ask one question, please. I'owan to 6 hindering the co-owner, the company ..."
7 interrupt, but so as to correct my apparent 7 AOG, with its address represented anchso o
8 misunderstanding -- perhaps I'm the only arteé room 8 "... in the entrance and transit/pasdinguigh the
9 who misunderstood. 9 plot of land ... 2721/780 arable land witheaea of
10 Do you agree -- no, no, that's not fortonesk you 10 11,660.00 [metres squared] registered o@teership
11 that. 11 Certificate No. 1367 ..."
12 Do you consider, Professor, that the thiayproblem 12 Can you see that, sir?
13 is described here, it is a dispute betweemwaters 13 A. Yes.
14 regarding the use of a land plot that thepwn? 14 Q. Would you agree with me that the way Dr Skampiits the
15 A. Do you think described wherein? 15 issue is, again, a dispute between co-owners?
16 MR DRYMER: Excuse me, is that a question to me? 16 A. Yes.
17 I will play the witness here and ask y@uepeat 17 Q. So, sir, do you agree with me that civil tohave
18 the question. 18 jurisdiction to issue interim injunctionsdisputes
19 In the request for interim injunctionthe 19 between co-owners that regulate relatiorisbiween
20 dispute, as described in that request, aidisgtween 20 co-owners?
21 co-owners regarding the use of a land péitttirey 21 A. Of course. Definitely, yes.
22 co-own? 22 Q. And as we know, on the basis of its requestother
23 A. Ifit's formulated like this, then yes. 23 evidence attached to it -- and this letter --
24 MR DRYMER: Back to you, Mr Pekar. 24 Ms Varjanova obtained the issuance of amiediry
25 MR PEKAR: Thank you. 25 injunction; correct?
Page 61 Page 63

11:55 1 The beginning of the description staith 12:00 1 A. Yes, she achieved that.
2 reference to an enclosed letter of JUDr RdBlarinka, 2 Q. And the injunction became applicable immedliaipon
3 the first defendant. Now, | represent to gt the 3 delivery to AOG; correct?
4 document that we will now show you on the soris this 4 A. Yes.
5 letter. 5 Q. AOG had the right to file an appeal against th
6 So this letter is Exhibit R-36, tab 8. \@#wat we 6 injunction; correct?
7 can see here is the letter sent by Mr Rébani& to 7 A. Yes.
8 Ms Marianna Varjanova on 30 December 2015gct? 8 Q. The appeal, however, did not stay the appligabf
9 A. Yes. 9 the injunction; correct?
10 Q. And what we can see in bold is that it states 10 Apologies, there was an incorrect --
11 "CALL 11 A. I don't know if it spoke about the enforcdigi-
12 For the removal of the barrier to entrytte plot 12 Q. No, apologies, there was an incorrect tréoslanto
13 on E-KN maps ... plot No. 2721/780 arablel kaith 13 Slovak. | will say that again.
14 an area of 11,660.00 [metres squared] registen the 14 The appeal, however, did not stay thdicaiplity
15 ownership certificate No. 1367 for the caddstrea 15 of the injunction; correct?
16 Smilno, Municipality SMILNO, district Bardejd' 16 A. If l understand the question correctly, thpeal has
17 Can you see that, sir? 17 no suspensive force on the enforceabilisush
18 A. Yes. 18 injunction. So yes.
19 Q. Sothen we have the text of the letter.hénfirst 19 Q. Yes. Would Ms Varjanovéa have been liabledfomages
20 paragraph, Mr Slamka explains that he has ely 20 caused by the injunction if the injunctiorl feeen
21 empowered to represent the company Alpin&@hs; 21 guashed on appeal?
22 correct? 22 A. I don't understand the question.
23 A. I have not seen the power of attorney, ihatve no 23 Q. I'm not surprised you don't understand thestipn.
24 reason to doubt this. 24 Would Ms Varjanova have been liable famdges
25 Q. And then he presents the call, requestinyafgnova 25 caused by the injunction if the injunctiomnl eeen
Page 62 Page 64
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quashed on appeal? 12:08 1 conditions for granting an interim injinot
2 A. If you now are referring to the diction of the 2 So would you agree with me, Professone- a
3 section 77/3 of the former Civil Code of Prdee, that 3 I'm speaking obviously with respect to thenthe
4 stipulates such responsibility, for damagéthe 4 applicable legal regulations, so I'm speakifgyhat we
5 preliminary injunction applicant. 5 call the Code of Civil Procedure -- that imie of the
6 Q. So would it be fair to say that under thawjsion 6 then applicable legislation, one of the caodi for
7 there is a certain balance? On the one hand, 7 granting an interim injunction was a threainofinent
8 a preliminary injunction is always issued jostthe 8 harm; correct?
9 basis of a request of the applicant withouingj the 9 A. Yes.
10 other party an opportunity to say anythingualit in 10 Q. And now if we refer to Article 75(2) of thege of
11 the first instance proceeding. But, on tieichand, 11 Civil Procedure, which is LF-4.
12 the other party may file an appeal, andefdappeal is 12 MR DRYMER: Which of course the witness knowshieart from
13 successful then the applicant is liable for @amage 13 back to front!
14 caused by the application of the interimncjion that 14 MR PEKAR: So this is Article 75(2), please.
15 it...? 15 Okay, so we are there. 75(2) states:
16 A. Yes, | agree, it would be responsible. 16 "Apart from the terms of the petition end
17 Q. Andisn'tit true, sir, that the same rulpligs if 17 Section 79 Subsection 1, the petition shallide
18 the applicant loses the main claim on thete®er 18 a description of the decisive facts justifythe
19 A. Well, the Civil Code of Procedure has notrbieeforce 19 ordering of the interim measure, the statémmin
20 for the past eight years, nearly. But |khiack 20 conditions of eligibility of the claim to wdti the
21 then, that's the way it worked. 21 interim protection is to be provided, andrié@soning
22 Q. Soin our case Ms Varjanova would have biediel not 22 of the risk of imminent harm or the needddemporary
23 only if the interim injunction had been quediy the 23 arrangement of the minor child's ..."
24 appellate court, but also if she had losnthi claim 24 And so on.
25 regarding validity or invalidity of the agreent 25 So you can see here that what the tetkiedfaw
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12:.05 1 between AOG and Mr Tomecek? 12:11 1 requires is the risk of imminent harmyeot?
2 A. Yes, in general one can say it this way. 2 A Yes.
3 Q. Solet's look now at the appeal which wasl filg AOG, 3 Q. Sonow in paragraph 16 of your expert rego, argue
4 and this is document LF-17. 4 that this actually is a high threshold, anthit the
5 Sir, did you review this document when yaare 5 harm must be "significant, serious and even
6 preparing your expert reports or in prepanatio this 6 irreparable”; can you see that?
7 cross-examination? 7 A. Yes.
8 A. No, | only based my preparation on court denis 8 Q. So we will return to the legal standard later Now
9 Q. So you would not know, therefore, sir, wheth@G 9 I would just like to follow your reasoning atwn your
10 argued in the appeal whether they had te ofg 10 attention to paragraph 22 of your first ekpeport,
11 general use of the field track under the Reetdwould 11 where you state, broadly, that:
12 you? 12 "The threat of ... harm can only be dedifrom
13 A. I cannot tell this from this appeal. Butrfr@ther 13 [Ms Varjanova's] description in the applioatiand
14 documents, it resulted that this is not whey were 14 hence that the imminent harm arises fronmigtkeof
15 referring to. 15 damage to the motor vehicle which the defenda
16 Q. So from these other documents, do you knoethen AOG 16 allegedly disposed of physically - moving viebicle
17 stated in the appeal that the land plot cictwh 17 from the place where the applicant had put it
18 Ms Varjanova was parking her car was a pupécial 18 Can you see that, sir?
19 purpose road? 19 A. Yes.
20 A. As far as | can remember correctly, it waseva less 20 Q. And then in paragraph 23 of your first expepiort you
21 undisputable that they did not refer to thig, this 21 state that:
22 has been the procedural tactics of the chunse 22 "That argument would succeed if the apipii
23 Dr Slamka, so | would not like to commenttioat. 23 herself did not violate the law ... if shel lparked
24 Q. Okay. So Professor, let's look now at pagawg 22-24 24 the car in an ordinary parking space and sameould
25 of your first expert report, where you disctie 25 be trying to move her car."
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12:13 1 Can you see that, sir? 12:17 1 grow corn, but they were intending tothéeland for
2 A Yes. 2 transit from A to B. So if | place my car aspecial
3 Q. So, when | am to apply your standard of hduah needs 3 purpose road, serving for transport from Btalearly
4 to be certified in accordance to what youisay 4 by that | am preventing others, even othenwners, in
5 paragraph 16, the removal of a car from aipgrot 5 proper use of that land. And | claim that ey to
6 would meet that standard; correct? 6 the co-owners, but since | am fully convintad was
7 A. Idon't know. | have not considered thihale been 7 special purpose road, not only to the co-osyrimit
8 considering specific merits of the situatiesgonding 8 also to the broader public: I'm preventingtie
9 to specific questions put to me. 9 adequately use such road.
10 Q. But, sir, if | read the first sentence of weu have 10 Q. Well, there are several components | woldltth
11 in 23, you say: 11 address.
12 "That argument would succeed if the apipii 12 So the first component is that you -uessg it
13 herself did not violate the law ... if shel lparked 13 was a PSPR -- apologies, that's "public apparpose
14 the car in an ordinary parking space and sam&ould 14 road".
15 be trying to move her car." 15 Okay, so assuming it is a public spqmiapose
16 Right? Can you see that sentence? 16 road, so if | see -- so, for example, whewilgg this
17 A. Yes. 17 building, | go on back to my hotel and | e there
18 Q. So to me, that sentence is very clear: @rkpy car 18 is a car in the road, do | have the righibte that
19 in a parking space, someone removes thatylgn and 19 car or have it towed somewhere else? Nounzeg we're
20 obtain an interim injunction against the pardoing 20 in Slovakia --
21 so; right? 21 A. I don't think one can put it this way, be@akso in
22 A. Yes, as long as the vehicle was placed @ad.rSo 22 the Civil Code in Slovakia, you have Artiélewhich
23 the counsellor himself just admitted thas thi 23 says about self-assistance. Meaning tlyatiimeet
24 a special purpose road, because that's weoar was 24 the conditions of defensive self-assistaimcenat
25 clearly parked. A car may park outside efd® So 25 case | think yes. But this would dependhen t
Page 69 Page 71
12:15 1 thank you. 12:19 1 circumstances of the case at hand.
2 Q. There may have been some translation issues. 2 Q. Okay, and it would be for a court to assessthér the
3 THE PRESIDENT: There may have been some comntigricg 3 conditions for self-help were met or not; eot?
4 issues. | don't think there was any admission 4 A, Well, there is no accuser, there is no judgst is
5 MR PEKAR: So now, what if | am the co-owner dfedd, and 5 not up to the court ex offo to examine sudioas. In
6 | park my car on that field, and someone rezaauy car 6 the vast majority of cases these things ngeeto the
7 from the field; would that satisfy the threfshof 7 court because it's usually resolved righthenspot,
8 imminent harm required for the issuance ahgerim 8 according to Article 5 of the Civil Code, ahe
9 injunction? 9 municipality has authority to intervene.
10 A. No. I would have to specify in what mannectsharm 10 So answering your question: yes, if é@reyot to
11 were to occur, because only by towing a sayato get 11 the court, that is that body which in thises
12 from A to B, that on its own does not meat there is 12 capable of and empowered to judge whetheotthis
13 an imminent harm threatening to my property o 13 has been done within the legislative framé&wabr
14 otherwise. 14 self-assistance.
15 Q. Soyou are telling me that if | park my camay land, 15 Q. Okay. So we will turn to that later. Noarh
16 and then someone comes in every day andtewsy 16 interested in the legal standard of the Hhanis
17 from my land, there is no harm to my proparty 17 required.
18 A. Not necessarily. There has to be damageuo y 18 First of all, there doesn't need to leaharm;
19 property, because by towing a car, withinrtieaning 19 it is sufficient for a threat or risk of hatmbe
20 a towing service towing away a car, but engybe 20 there, correct?
21 moving it a little bit, does not necessahndye to 21 PROFESSOR SANDS: Sorry, can | just cut in héreean,
22 result in damage to the car itself. 22 this is all obviously for you to decide hawnproceed.
23 But we keep forgetting one fact, and that 23 But if | can just ask the witness: the bottora is,
24 | clearly state that the prejudicial issurehie that 24 is it not, your view, your opinion, that the
25 this was not the land on which the co-owmersted to 25 first-instance court got it wrong and it skooot have
Page 70 Page 72
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12:20 1 given an injunction; is that your view? 12:24 1 courts, above which there is Supreme Gifulte Slovak
2 A. Exactly, yes. 2 Republic, and Constitutional Court of the Slov
3 PROFESSOR SANDS: The case then went on appeal, th 3 Republic, which also has the authority to ovler
4 injunction was upheld, and your opinion is Appeal 4 decisions of regional courts.
5 Court got it wrong; is that correct? 5 Hopefully this has been a sufficient erplion.
6 A. Yes, | claim it also in my report that alse fRegional 6 Please ask for more to elaborate.
7 Court in PreSov was wrongful, due to the redbat 7 PROFESSOR SANDS: Are the judges on the AppealstCo
8 ex officio they were supposed to examine theiver, 8 independent?
9 their jurisdiction in fact, not only on meritsthere 9 A. Of course.
10 was existing jurisdiction on merits -- bug th 10 PROFESSOR SANDS: Do you have any evidencetibgttiges
11 jurisdiction on granting interim injunctiodnd that 11 on the Appeals Court decided as they diderbasis of
12 is where | claim, as resulting from all thet§ of the 12 any pressure brought upon them by the state?
13 circumstance, it is clear that everyone wéy o 13 A. Definitely | never in my life have heard aniytg like
14 interested in transit over that road. Mad&faganova 14 that, sir, no.
15 and everybody else, beyond any reasonabls,deere 15 PROFESSOR SANDS: So your opinion would be, aljhche
16 only interested in transporting mechanisrabjoles, if 16 court got it wrong, the Appeals Court gatiibng, it
17 | put it that way, over that road. 17 exercised independent and impartial judgment?
18 So in this case | think that as partianigere met 18 A. No doubt, yes.
19 of public special purpose road, the court suggposed 19 PROFESSOR SANDS: Thank you very much.
20 to have judged that there was no jurisdidiionhe 20 MR PEKAR: Thank you. So I'll go back to my now
21 court to grant such interim injunction. 21 significantly reduced line of questioning.
22 PROFESSOR SANDS: Okay. But the court didnthdds? 22 Please let's assume that the land plathich
23 A. I'm hearing myself, forgive me, because lehan echo 23 Ms Varjanova was parking her car was notRRRSWe
24 in my headset. 24 already established that in that case thesawuld
25 PROFESSOR SANDS: Could you help us poor arbisaitting 25 have jurisdiction. But now my gquestion waas the
Page 73 Page 75
12:22 1 in London, who have no background in Stdewsv, know | 12:26 1 granting of an interim injunction justdién that case
2 nothing about the status of Slovak courts|ccgau 2 on the facts certified by Ms Varjanové in reguest
3 tell us something about the status of thiseste Court 3 for interim injunction?
4 in the Slovakian court system? How significaourt 4 A. If on that land there was no PSPR, Madameaviaija was
5 is it? 5 not supposed to be placing her vehicle théreswever,
6 A. Every court is ipso facto an important body of 6 because she would have violated the law, secaotor
7 protection of law. If you are asking abow th 7 vehicles may only communicate over surfacdsodf
8 structure and hierarchy of the Slovak judisiatem, 8 Madame Varjanova drove on field road or foread --
9 a regional court is a typical appellate cameaning 9 | take it back. Only driving on her own lamdhich
10 that it is to serve to remedy any wrongdoiighose 10 would be a forest or arable land, she wdwéd 1 think
11 district courts, or now even municipal cowvishave, 11 violate -- it would be a misdemeanour.
12 placed within their jurisdiction territory.he 12 | don't know if at that time back thers tvas
13 regional court has no jurisdiction to adjadiicgeneral 13 legislated. | really don't remember. Bohir
14 conclusions. And its precedence effectsgiidlgments 14 a certain point on, it is even a misdemeadadving
15 only relates to specific matter or case withe 15 off cleared roads. So from this point ofwiedeem
16 instance process. 16 that equally the principle would apply, nemo
17 Above the regional court there is anotoenrt, 17 turpitudinem suam allegare potest. So if/$eif
18 called the Supreme Court of the Slovak Reépuiven 18 violate law, | may not expect anyone eldeete-
19 Constitutional Court, which both have thehatity to 19 provided to me relevant protection.
20 correct their decisions and judgments, blyt based on 20 So if Madame Varjanova parked on a pudpcial
21 initiative -- it's a remedy, either called 21 purpose road or parked on her land, howexr@ch would
22 an extraordinary appeal in civil proceedinys, 22 be either forest land or field road, in begkes she
23 constitutional complaint in constitutionalvlaoncept. 23 would be violating the law. So in this wagelem that
24 So that means the regional court is almivel 24 in neither one of the modalities an intenfjaimction
25 of the judicial system under which theredistrict 25 should not have been granted.
Page 74 Page 76

23 (Pages 73 to 76)

Anne-Marie Stallard
for Trevor McGowan

Re-amended
by the parties

Monday, 5 February 2024




Discovery Global LLC -v- Slovak Republic

Day 4 -- Hearing on the Merits ICSID Case No. ARBRI1 Monday, 5 February 2024
12:29 1 Q. So when people in Slovakia park their tatkeir 12:33 1 A. Yes, definitely they were not proven.
2 gardens, which are registered as gardend, thiém 2 Q. But would you agree with me that if it weréuadly,
3 violate the law; isn't that your testimony?si 3 you know, factually correct that AOG had towed
4 A. Yes. Yes. 4 Ms Varjanova's car away several times, exasly
5 Q. Okay. So now let's look at the decision efistrict 5 Ms Varjanova described it in her request berim
6 Court in Bardejov which granted the injunctiddo this 6 injunction, then the court's disapproval affsactions
7 is document C-125 and I'll draw your attentomvhat 7 by AOG would be perfectly valid; right?
8 is on page 7 of the English translation. 8 A. I'malittle lost in your question, | havedadmit.
9 So in the middle of it now, that wouldthe 10th 9 But if | may respond before you clarify. |ud
10 line -- 12th. On line 12 it states: 10 definitely, in this case, not use self-ha@arivate
11 "All the more that it is inadmissible fame of the 11 legal institute, because | claim that thithespublic
12 co-owners to interfere with the rights ofesth 12 law regulative since this was a case of piggecial
13 co-owners, or to damage the rights or thirggenging 13 purpose road. And in this case | would rdfaryself,
14 to the other co-owners without a legal reasahto use 14 back then, if | had been involved, | woulterdo the
15 the self-help institute in such a way (plessthe 15 municipality as the body with jurisdictionissue even
16 wording of Article 6 of the Civil Code, theestion: 16 sanctions for blocking public special purprxssed.
17 what was the immediate threat of unlawfuliimgfement 17 I am not certain or sure why AOG backthas
18 of a right of the first defendant to ave# th 18 reverted to self-help. In any event, | thinkould
19 interference himself in an appropriate wayif 19 be more correct to refer to the municipadityose power
20 there was an interference with his co-owripnsghts, 20 it is to administer public special purposad®
21 why did he not demand their protection friwe televant 21 Q. Sir, would you agree with me that preciselgause
22 authority, e.g., before the court, etc.)théfre is 22 self-help is an institute of private lawisiinot
23 any disagreement between the co-owners liegata 23 acceptable for anyone to use self-help toreathis or
24 management of the joint property, it is neagsto 24 her putative public law rights?
25 submit a proposal according to Article 13&§graph] 2 25 A. | guess this is for a full expert book, but i
Page 77 Page 79
12:31 1 of the Civil Code, and not to threatenekercise of 12:36 1 principle, if we base this on the thesiemtive
2 the rights of other co-owners in this waythis case 2 independence of, in the continental legalesgst
3 of the applicant.” 3 independence of private and public law. ®ootrerlaps
4 So would you agree with me, sir, that vihatcourt 4 of one into the other should be quite radaticely.
5 expresses here is the court's opinion thaeswt to 5 However, at this moment | would have fokideeper
6 self-help by AOG, by towing away Ms Varjanevéar, was 6 about the question whether | may, as a sgtf-defend
7 inappropriate? 7 public subjective law. | would lean towardyigg yes.
8 A. lwould not agree with that, because the ¢amiits 8 But, again, | repeat, this would require mdebper
9 resolution on granting preliminary injunctialigl not 9 pondering other than responding like thiskaxato.
10 conduct any evidencing. Meaning that thaintlis 10 Q. Okay. So we may look at what the Appellatar€had to
11 based on, likely, | can only assume, froncthans of 11 say about the conduct of AOG. We havedoicument
12 the claimant. But this is not what the catates, 12 R-063. And if we look at what is the thimt@graph in
13 and I'd like to remind you on the fact, onisien 13 the English version on page 6. So it algpéas to be
14 justification and the reasoning, because thrdy 14 the third paragraph in the Slovak originaly& can
15 judgment part of a decision is applicablemthere has 15 just see there that the Regional Court says:
16 been no evidencing. The court then did aseh 16 "Defendant 1 must have expected fronvéing
17 established facts whether self-help or nstideen 17 beginning that a legal construct allowingitarry
18 eligible. 18 out geological exploration on a third paayd through
19 Q. Okay, so | appreciate you state this is Weatourts 19 a (already invalid) purchase of a tiny co-erghip
20 said on the basis of the description provifed 20 interest may fail. As to whether Defendaatted in
21 Ms Varjanova only; right? 21 good faith, it can be reliably stated that¢bnduct
22 A. |l did not say exclusively. | said "likely". 22 of Defendant lacked elementary caution. DeHet 1
23 Q. Okay. But-- so you take issue with whatdirt says 23 could have been well aware that purchasemhascule
24 because you say facts were only certifieausof 24 co-ownership interest without respectingpfeeemption
25 proven; right? 25 right is very close to violation of ownershights.
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12:38 It is evident that business activitie®efendant 1 12:42
were based, from the very beginning, on md&rhanner
of communication with owners of the affectadd. From basis of the procedure that had been condbotixd

such a point of view, the conduct of Defendalatcks before the Court of First Instance and therRhagional

1 1 aware of that. So that is why | disagree.

2 2

3 3

4 4

5 any bona fide trait.” 5 Court, right? So we are not at the momeninhe
6 6

7 7

8 8

9 9

Q. Well, sir, I believe this regional court dexscbn the

Can you see that, sir? request for preliminary injunction was filetht?
A. Yes, | can see it, but | don't agree with it. A. Well, I'm not certain | understand, but, giagt
Q. But I think we have established here thatthet an interim injunction is one thing, but denglby
disagreed with the acts of AOG; correct? court on merits is a different matter altogeth

10 A. Isthis aresolution on the interim injuncifo 10 | apologise if I'm wrong, but if | remeerb
11 Q. Yes,itis. 11 correctly, at the time of PreSov Regional l€making
12 A. Thisis not a judgment on the merits? 12 the decision on appeal against the injunctiormerits
13 Q. Well, no, this is the decision of the Appiei€ourt, 13 have been decided yet whether the legalraistio
14 the Regional Court in PreSov, on the recfaeshterim 14 invalid or not. This is what I'm talking alio
15 injunction. 15 Q. Okay.
16 A. Inthat case it applies what I've said beftrat 16 Now if you look at the last two linestudly,
17 definitely the merits have not been estabtishQuite 17 what the court says was mala fide is the Yreaof
18 definitely. But | dare to say here thatrgional 18 communication with the owners of the affedted!";
19 court made a gross violation, even legdfly. may 19 correct? The court here does not refereo th
20 spend a minute to explain why, I'd like tosdo 20 conclusion of the agreement with Mr Tometei to
21 The concept of -- apologies to interpsete 21 something different, broader, to the commatioa with
22 The concept of relative invalidity ofeayhl act 22 the co-owners; can you see that, sir?
23 does not mean at all something which is att@ on 23 A. If you mean the second-last sentence:
24 good faith. That's a gross misunderstanalirtige 24 "It is evident that [from the start oé}lbusiness
25 principles Slovak private law is based upBecause 25 activities of [the other] ... mala fide manne

Page 81 Page 83

12:40 1 relatively invalid legal act is considexedid until 12:44 1 communication with owners ... affectedilan

2 someone will doubt it. So at that time it bagn 2 | can see that, and I've already respotalétht

3 a normal, valid act. Even at the time of gran 3 in my previous remarks.

4 interim injunction, this has been a normalidviegal 4 Q. Well, sir, | apologise, but you have not, lsesin

5 act. 5 your previous remark you were commenting en th

6 When this judgment was made by a couthen 6 conclusion of the agreement in violation afgmptive

7 merits, one could say this has been invalidtil 7 rights, and you were stating that that agreeimed to

8 then, it's considered valid. And unfortunatelor 8 be seen as valid until it was declared invayidhe

9 maybe fortunately, in the Slovak jurisprudetieze are 9 court, as a part of Ms Varjanové's claim @rtterits.
10 a number, maybe hundreds of cases whentavebla 10 But what | am telling you here is tha tourt
11 invalid legal act is not disputed by anyone. 11 refers to the communication of AOG, with ¢iweners, in
12 So then it becomes a normal, relevagal lact, 12 plural, of the land plot. So the court hdwes not
13 meaning that the court here assumes thetagtgcide 13 comment on the conclusion of the agreemenbibthe
14 how at the time X to consider, | don't knawimany 14 much broader issue of AOG's communication; flsat
15 hundred co-owners. | think simply with, ewvéth the 15 right?
16 most benevolent interpretation of statutasnot hold 16 A. Yes, | understand now what you are askingiabo
17 no thesis of a lack of acting in good intecgon 17 | don't remember exactly how many co-owtigere
18 good faith, couldn't exist, because at tina that 18 were. But | suppose from my own professitiaakground
19 legal act has been a normal, valid legaleant,that 19 that in many cases it is basically unthingaol
20 is the substance of the concept of relativalidity 20 communicate with all co-owners, because oftgn it
21 of legal act. It is not unlawful ex legeatasolutely; 21 happens that several co-owners cannot be ftuey are
22 it only becomes invalid, based on court'gijoent, when 22 instead represented by the Slovak land fonhey
23 someone, | understand a different co-owneuldvask 23 could be forest owners, co-owners. I'm petsically
24 for such invalidity to be judged, by when the 24 familiar with the specifics of this particutzase, but
25 preliminary injunction motion was filed, cowas not 25 to say -- to blame someone with a lack oilfate that
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12:46 1 they did not communicate with all co-ovenisrnot, or 12:49 1 Q. Okay. So, sir, under your interpretattba,
2 doesn't always have to be, valid, as thisrclai 2 preemptive right under Slovak law is
3 Once again, | do not remember the numbireo 3 a "catch-me-if-you-can" type of provision?
4 co-owners, but if | remember correctly thesrenin the 4 A. | don't consider this worth commenting.
5 order of dozens of co-owners, and it's gainiget quite 5 MR PEKAR: Well, then | don't consider it worttkasy you
6 difficult for anyone to communicate with allance, as 6 further questions.
7 it seems to me it is stated here by the redjicourt 7 A. Thank you.
8 in this document. Because, as you put itlsigthey 8 THE PRESIDENT: Any questions in re-direct?
9 use plural, so to communicate with all co-ongnéVith 9 MR TUSHINGHAM: A couple. They will be very short
10 the best of intentions, | cannot imagineiséehlly 10 | promise you, Madam President.
11 to be done. 11 (12.50 pm)
12 Q. Well, just one very last question: do yoweagwrith me 12 Cross-examination by MR TUSHINGHAM
13 that the extracts from the Land Registrylov&kia, 13 Q. Professor Stevcek, this is for the referémtee
14 which show the title deed for any plot ofdaalso 14 transcript at 11.47. Do you recall beingedskhether
15 show the registered address of each of tineis® 15 you saw a copy of the request for an intémjomction
16 A. Yes, they should include the address of ezid of 16 that had been filed by Ms Marianna Varjanoefbre you
17 each co-owner. 17 signed your expert reports; do you recattha
18 Q. Therefore, if | want to give people a faipogunity 18 (Page 57, line 24)
19 to exercise their preemption right, as I'quieed 19 A. That what occurred today, do you mean?
20 under the law, | just send them a lettehéoaddress 20 Q. Alright. Perhaps | could do it in this wagtead. If
21 which is stated in this publicly availablgister, 21 you could be shown, please, Exhibit MS-5d Kryou
22 don't I? 22 could -- yes, exactly. And in the Slovakati could
23 A. Itdoesn't always necessarily have to bewlagt 23 move forward, please, | think it's to pagié we go
24 | apologise, but even | don't live on my penent 24 forward a couple of pages. And again. YHgere.
25 residence address, | am perhaps violating sonall 25 So, Professor Stevcek, you were askethehgou
Page 85 Page 87

12:47 1 misdemeanour towards my municipality,rimitreally 12:51 1 saw a copy of this document before yoalifiad your
2 because I've registered for temporary reseleBut 2 expert opinions, and your answer in the tndpisevas:
3 the regular -- it happens quite commonplacepbople 3 "If I'm not mistaken, this has been a faanths to
4 do not live at their permanent residence addre 4 years, so the answer is no."

5 Secondly, I'd once again like to dispbgethesis 5 (Page 58, lines 1-2).

6 that I'm acting against the law, in violatiafrt- with 6 Can you confirm whether you saw a copyisf

7 law. | do act in accordance with the law lunti 7 document before --

8 otherwise is proven to me. I'd like to emjgathat. 8 A. Yes, thatis correct. But truly | don't renfeenhaving

9 Once again, statute does not give melifigation 9 seen a copy of this document, but | have aken
10 to approach every one co-owner -- the Ciutll€ 10 relevant matters of fact compiled in coudisiens.
11 I mean; only establishes the right of th@amers to 11 | can certainly confirm that.
12 dispute transfer by motion on a -- decidingalative 12 I do not remember this specifically havieen this
13 nullity of such act. 13 particular document. As you know well, thewaments
14 So it's not me having the initiative ttbae 14 were being provided in tranches at a timgid hot
15 purchasing the share of land, but it shoaldther 15 have them all available. There were multiglesions
16 co-owners having the initiative, and als i only 16 of my report, so to the best of my consciemz
17 an inductive argument and not deductivelidval 17 knowledge | do not remember ever having #gen
18 argument. From all the co-owners, only depuded 18 particular document on display.
19 such legal act, so all the others are sadisfiith the 19 Q. Could I refresh your memory, please, by ezfee to
20 act. | cast no doubt on the fact that evensuch 20 another paragraph in your expert report. ldCpou be
21 co-owner has such right. 21 shown your second expert report, please, at
22 But I'm disputing the thesis that | wapmosed to 22 paragraph 25. It should be page 9 of thdigng
23 approach every one, because they all wezeesied on 23 I'm not sure which page in the Slovak it is.
24 obtaining that one small share of the ldfd.quite 24 MR PEKAR: This is the wrong expert report wedan the
25 certain this cannot be claimed. 25 screen.
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12:52 1 MR TUSHINGHAM: That's Professor FogasS. So 12:56 1 on appeal against, if I'm not mistakea,itierim
2 Professor Stevcek's, please. Thank you. page 9 of 2 injunction motion. Yes, of course, | have keat with
3 the English, please, and then the equivalkend then 3 this particular document.
4 over one page in the Slovak -- 4 Q. This document is different from the resolutidthe
5 THE PRESIDENT: It's further down. 5 regional court in the proceedings that weigirgally
6 MR TUSHINGHAM: --in the Slovak. Yes. 6 brought by Ms Marianna Varjanova. This, llwil
7 Professor Stevcek, do you see in footnoteber 6 7 represent to you, is a decision in connedatiiin
8 a document MS-5, and it's referred to in #x@agraph 8 an application for an interim injunction thas
9 as "the Request for granting the Interim lojiom". 9 brought by AOG against Ms Marianna Varjanavkate
10 Does that refresh your memory about whetbersaw this 10 2016. And my question is: have you seempg 0bthis
11 document before you signed your second exgeott? 11 decision before?
12 A. MS-5? Oh, MS-5 is the document you have shearlier. 12 A. Once again, if we are speaking about thedvri@ggional
13 Of course, no doubt about it. Please doidenthat 13 Court resolution, by which it dealt with appagainst
14 it has been at least a year and a half simaee seen 14 decision of the Bardejov District Court, aifid,
15 it, so please, this is what you should atteiit to. 15 | remember correctly, on granting interinuigtion,
16 THE PRESIDENT: I think | understand the answeat you had 16 then yes, | have been working with this patér
17 seen the request? 17 resolution.
18 A. Yes, no doubt. From this evidence it becoohesr. 18 THE PRESIDENT: Professor Stevcek, this is aedift
19 MR DRYMER: Well, you even refer to it in paraghe25, in 19 application for a different injunction, armist
20 the ninth line from the bottom. 20 application is brought by AOG, not against@@nd this
21 A. ltcould be. Please ... 21 is the appellate decision on this other appbn.
22 MR DRYMER: Yes. 22 A. Thatisinthe vice versa.
23 A. There were an extreme number of documentsianevery 23 THE PRESIDENT: Yes.
24 one | remember exactly. 24 A. So AOG was the applicant.
25 THE PRESIDENT: No, | think we've resolved thist's 25 THE PRESIDENT: Yes.
Page 89 Page 91
1255 1 carry on. 12:58 1 A. And Madame Varjanova was the defendatiti;ncase.
2 MR TUSHINGHAM: My second question in re-examioati and 2 This is what we're discussing, yes?
3 this is transcript at 10.48 (page 38, lined8) you 3 THE PRESIDENT: And others, yes.
4 were asked: 4 Now, | don't know what the question is.
5 "... if there were a specific legal caddrassing 5 MR TUSHINGHAM: The question was, because ProfieSsevcek
6 specifically the status of the field trackSmilno, 6 said:
7 would you accept that decision?" 7 "... if there were a specific legal caddrassing
8 Do you recall that question? 8 specifically the legal status of the fieldckcan
9 A. Yes, | remembered, it was about the KoSiceibipal 9 Smilno, would you accept that decision?"
10 Court. 10 And the Professor was not taken to thrtiqular
11 Q. Yes. Could you -- are you referring to theision of 11 decision, so | was just going to ask himvagbort
12 the KoSice Municipal Court there? Is thattwou're 12 guestions about it, with the leave of thddmal.
13 referring to? 13 THE PRESIDENT: That's fine. Yes.
14 A. I'm not sure we're speaking about the saing.th 14 MR TUSHINGHAM: Professor Stevcek, just take ameat, if
15 Q. Are you aware of any case -- 15 you would, to familiarise yourself with thdecision,
16 A. Mr Counsel this morning has shown me somgmeht and 16 and | will ask you whether you agree withdbart's
17 | remember that being KoSice Municipal Cquaigment. 17 analysis in this decision.
18 Q. Yes. 18 A. Do you want me to read it now?
19 A. But this was a Regional Court KoSice, butriob sure 19 Q. Well, perhaps we can do it by coming to paiyg 11 and
20 of the question. 20 onwards. So on page 4 of the English.
21 Q. Perhaps I could do it this way, then. Cgold be 21 So if you could read paragraphs 11 thrdadl5,
22 shown Exhibit R-059, please. 22 please.
23 Professor Stevcek, have you seen a ddhiso 23 A. Yes. (Pause)
24 decision before? 24 The court only quotes applicable legistat One
25 A. Of course, this is the PreSov Regional Casgolution 25 may not either agree or disagree with it; mag only
Page 90 Page 92
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13:00 1 acknowledge it. 13:05 1 I'm far from that. But the sentence sgyirat even
2 Q. Well, let's look at paragraph 15. In paralgrép of 2 single co-owner would express their dissanphi is
3 the judgment, the court says: 3 not in line with the current legal system tih&kia.
4 "If the claimant claims that the accesklfroad 4 That's all | can say to that. I'm sorry altbat, but
5 is a public special purpose road, it is nerys® 5 | under no circumstances can agree with this.
6 point to the fact that the Communications puts 6 Well, just to understand me, please, coeya/in
7 certain restrictions on the roads use. Wisamgu 7 the mode of co-ownership in the Slovak ciil] there
8 a road, users must adjust themselves to the 8 is a majorisation principle applicable. Se $ize of
9 construction-technical condition of the roduah the 9 the share is important. So it's not thinkatulegive
10 appellate court does not perceive as fudfilethis 10 me, for anyone to claim that even a singieeitolder
11 case with regard to the field road conditidn 11 or co-owner of such share of land would Hegal
12 And my question to you is, do you agréa the 12 consequences. It would apply if a singl@emer would
13 analysis there or not? 13 have a majority share compared to all theafethe
14 THE PRESIDENT: But do we agree that the analgsis 14 co-owners, which in this case was not the.cas
15 hypothetical? It adopts the standpoint efdlaimant. 15 So the sentence logically cannot be true.
16 MR TUSHINGHAM: Exactly. Exactly, yes. 16 Q. Can | ask you one final question about thigsion.
17 MR PEKAR: Madam President, I'm sorry to intetrup 17 Could you move forward to paragraph 29, ged3ould
18 | believe this actually is a misrepresentatiecause 18 you just read that paragraph to yourself?
19 it's not the analysis of the court; it's jsecital 19 A. Yes,yes, I'm trying. (Pause)
20 of what is stated probably in the requestother 20 I cannot agree with that. Then agais,ignores
21 words it's not clear to me whether 12, 13®&hdefer 21 applicable legislation, the last sentenggandiess of
22 to what the court says, or if it just follofkem 11 22 whether this is or is not public road, beeaus
23 and repeats what the applicant had said. 23 non-public special purpose roads are onliimit
24 THE PRESIDENT: Yes, we'll have to read this ftdie but 24 a single enclosed area. Everything elsebgre,
25 that seems to be the case at first siglgast, yes. 25 default, public special purpose roads. 8dakt
Page 93 Page 95
13:02 1 MR TUSHINGHAM: Could we move on, possiblyethjustto | 13:07 1 sentence is completely ignoring the applie
2 one further paragraph in the judgment. Tis i 2 legislation.
3 paragraph 24. And my question is whetheragree with 3 Q. And one final question --
4 the court's analysis in this paragraph? 4 A. Inthe first sentence, if | may --
5 A. ldisagree. |think I've quite broadly triexplain 5 Q. One final question --
6 it over the past hours. So, once again, haagree 6 A. That the -- on the access field to Smilnofas-
7 with this because the court claims that the nd any 7 where is the legal certainty in Slovakia? Vélse
8 other road on it is a single unit, with which 8 would have the power to decide whether otistis
9 | disagree. These are two legal entitiesclvbould 9 a public special purpose road, if not either t
10 have and do have different legal mode. 10 Ministry of Transport which, based on the @etence
11 In other words, if | may add, right tivstf 11 Act, is authorised to interpret this lawhistis
12 sentence saying: 12 a non-binding interpretation, mind you -- #mel
13 "The owners of land ... are also the ownéthe 13 municipality of Smilno, who equally empowetkd
14 field road, located on the land ..." 14 municipality by applicable legislation.
15 Forgive me, but this is a gross disrespethe 15 Now, what is binding legal act? Thehihk we
16  Slovak legal system. There is no such sigjrf 16 resign completely on the fact that the public
17  principle enacted, meaning that in Slovatsasery 17 administration and self-administration bodgepeople,
18 commonplace that the landowner, entity A, amgentity 18 but to entities, they are supposed to helmthSo,
19 owner, such as shrubs, structure, could tity &won 19 based on this interpretation, it would méweat the
20 the same land. 20 public power bodies must do all they cant gemple to
21 So | cannot, as a civil law professobsstibe to 21 be confused about this, that entity who appssed to
22 this particular claim here. 22 tell them how it is would not, and how cae ¢imen live
23 Q. And what about paragraph 26: do you agreetit 23 in such country? When someone else: ittisnyo
24 court's reasoning here? 24 jurisdiction, | take my hands off of this, lyéhen
25 A. No. Definitely not. 1 don't want to offermayone. 25 the rule of law would have to cease to emist
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13:09 1 Slovakia. 13:13 1 "Nonetheless ..."
2 I'm sorry, | apologise, I'm kind of in dggeement 2 Could you highlight that, please? Prafgsgou
3 with this. Public power bodies are here tkerzasier 3 see the paragraph? | know you might notree&kovak
4 the lives in complex legal relationships togde and 4 version -- ah, there it is -- but | understgod read
5 other entities. If we were to adopt this ihese 5 English.
6 would then resign to such system. That is,idrgive 6 When | read this several weeks ago, itiwed to
7 me, | must not agree with this. 7 me that this is the court's attempt in fadiagance
8 Q. And my final question is, my understandinthat this 8 rights and to consider the fact that Ms Vasjgnought
9 decision was issued in connection with aniegiibn 9 not to have obstructed this access road. ddagree
10 for an interim injunction. Does any parttoé 10 with me?
11 decision establish a binding legal precedadéer 11 A. Yes.
12 Slovak law? 12 MR DRYMER: In other words, this is the court&mpt to
13 A. Now, the term of precedent, | know we arenalty on 13 wrestle with the very principle that you sagy
14 British soil, but the precedents in contiaklaw is 14 ignored?
15 very doubtful. We do have in the Slovak leyatem 15 A. Well, at the same time -- thank you, Madaeskent,
16 precedental binding, but within the instapcecedure 16 for the argument -- a simple answer is yes.
17 on a specific case without general bindirgogf 17 MR DRYMER: I'm not arguing, and I'm not the Ruest.
18 So neither PreSov Regional Court or Hevde 18 A. And it says even here that it was an aceess 50 as
19 District Court do not have the power, autlyoto 19 though the court agrees with the fact thatish
20 formulate legal precedents. Even the Sl&wgkeme 20 an access road and it was not appropridtiedd it.
21 Court or Constitutional Court, in their césgould be 21 MR DRYMER: Right, so the court did, if you wilpnsider
22 theoretically very doubtful whether they éamulate 22 whether, or attempt to consider, or commetwed
23 a precedent. 23 consider, whether or not Ms Varjanova actedrary to
24 So definitely not a precedent, but wiith highest 24 the law, and took that into consideratioitsn
25 court authorities, the judgments have a pewerful 25 judgment, it seems to me?
Page 97 Page 99
13:10 1 interpretative effect. But, once agdiese are not 13:15 1 A. Ofcourse. ltis a very legitimate legapression.
2 binding precedents. 2 MR DRYMER: Thank you.
3 So no PreSov Regional Court or Bardejastriat 3 A. Butlet me emphasise, it is still a resolution
4 Court are capable of formulating such preceden 4 granting preliminary injunction where the dalwes not
5 MR TUSHINGHAM: | have no further questions. Tkamu, 5 exercise evidencing; in fact, you do not ewide you
6 Professor. 6 only certify fact.
7 THE PRESIDENT: Thank you. Do my colleagues hawestions? 7 And semantically appropriate to that & dareful
8 | have just one. 8 language of the court in its document, ifuitgment,
9 (1.11pm) 9 pointing out that this could be a problemgsithey
10 Questions from THE TRIBUNAL 10 have not conducting evidencing, they havautbority
11 MR DRYMER: One very quick question, one partcwdnd 11 to provide more detail, or more depth. Thisow
12 quick gquestion, Professor, and in the intsrestime 12 I would read it. But, in principle, one cahdisagree
13 | would ask you to try and answer it as djmadly and 13 with what you just said.
14 as quickly as possible. 14 MR DRYMER: Thank you, sir. That was my solesjign. The
15 At paragraph 20 of your second reportrgberred 15 rest has been very comprehensively coveredinysel,
16 to the nemo turpitudinem principle, what sahas 16 and by previous questions that we've askad yo
17 might call us the "nemo dat" principle orpp&nglish 17 Merci, madame.
18 speakers, the principle that one may notgaecto 18 THE PRESIDENT: Professor Stevcek, | would sinidy to
19 invoke his own turpitude; correct? Thatng @lement 19 make sure that | understood you correctly13207
20 of your critique of what the courts have dbeee. 20 (page 96, lines 7-13) approximately -- amddaying
21 If one looks, however, at R-63, whichsag/ 21 this for reference to the transcript, it stiaot
22 earlier, at page 6, could | ask the technitgaturn 22 concern you -- you were calling for more legatainty
23 that up? For the benefit of the witnessartipular, 23 in Slovakia. And you then said:
24 on the screen. | have it on my own scré&ight, 24 "Who else would have the power to dewitlether or
25 page 6. Fifth paragraph, it begins in Ehglis 25 not this [road] is a special purpose roadoffeither
Page 98 Page 100

Monday, 5 February 2024

Anne-Marie Stallard
for Trevor McGowan

29 (Pages 97 to 100)

Re-amended
by the parties



Day 4 -- Hearing on the Merits

Discovery Global LLC -v- Slovak Republic

ICSID Case No. ARBARA1

13:16 1 the Ministry of Transport ..." 13:19 1 assistance this morning. And that endge-ean now
2 And then you referred to the basis fopasers: 2 disconnect the connection.
3 "... and the municipality of Smilno ..." 3 PROFESSOR STEVCEK: I'd also like to thank yow\mauch for
4 And you also referred to the basis forgbeer. 4 your patience. It's been very beneficial & as
5 Is that -- do | understand you correctly® thie 5 a professional experience. So | equally thamk and
6 Ministry, and you explained that this is ndiiading 6 wish you a nice day. Goodbye.
7 interpretation, but still it has the competete give 7 THE PRESIDENT: Goodbye. Thank you.
8 it, and the municipality? 8 So this is obviously a good time for ubteak.
9 A. Yes. But neither one of those two are bindiBgt in 9 But | should say that we were a little coneerby the
10 this case not even the court interpretagdsinding. 10  time that was taken for the cross-examinatioh
11 And that's absurd. Court interpretatiomity absurd 11 course on both sides you know that you'sharge of
12 inter partes, in this particular case. 12 the allocation of your time, and there wél o time
13 But in order for this issue to be resdleece and 13 for extensions. | think we've been clearualioat,
14 for all, I think it should be in the power bgdies of 14 and thatis what it will be.
15 public power different than court. For imste, 15 MR TUSHINGHAM: We certainly understand, Madanestdent.
16 Ministry of Transport should issue a methodaal 16 THE PRESIDENT: Good. Excellent.
17 guidelines. No matter how unbinding, butauld bring 17 Then have a good lunch, everyone. Shwalte back
18 much more light into this area, while thertooo 18 at 2.15?
19 matter how high or superior it is to the pobion of 19 MR TUSHINGHAM: That would be fine.
20 legality, may not issue any generally binding 20 THE PRESIDENT: Is that fine? Good.
21 guidelines, only mediate inter partes cases is 21 (1.21pm)
22 what | had in mind. 22 (Adjourned until 2.15 pm)
23 THE PRESIDENT: Thank you. I think you've cladf that 23 (2.16 pm)
24 fact. 24 PROFESSOR DR JUDr L'UBOMIR FOGAS (called
25 MR TUSHINGHAM: Could I just raise one point dret 25 THE PRESIDENT: Good afternoon, although you Hasen with
Page 101 Page 103
13:18 1 transcript. | think at 13.17.24 (page,1l0& 11), 14:17 1 us this morning already.
2 the reference is "absurd". |think | heardserved"; 2 Do you hear the interpretation?
3 is that correct? It may be an interpretation 3 PROFESSOR FOGAS: Yes, | can hear it well, Madassigent.
4 THE PRESIDENT: | heard "absurd". 4 THE PRESIDENT: Can you please confirm that yau ar
5 THE INTERPRETER: He said "absurd". 5 L'ubomir Fogas?
6 THE PRESIDENT: But we can ask him. 6 PROFESSOR FOGAS: Yes, | am.
7 MR DRYMER: Yes, indeed. | heard "absurd". 7 THE PRESIDENT: And you are a practising attorn¥pu have
8 THE PRESIDENT: Can the interpreter refer back? 8 also taught civil law as a professor?
9 A. I'msorry, | don't remember. | would havébtomade 9 PROFESSOR FOGAS: Yes, this is true.
10 familiar with the context of the sentence. 10 THE PRESIDENT: You have submitted two experorep the
11 THE PRESIDENT: The interpreter could refer bicthe word 11 first one of 31 March 2023 and the secondafne
12 that was used then, and ask in Slovak what was 12 11 December 2023?
13 used, and then translate it back to us?séjau 13 PROFESSOR FOGAS: Yes, indeed, that is correct.
14 A. Itruly don't remember exactly, but | havedoubt 14 THE PRESIDENT: You're heard as an expert in this
15 about this. | guess | have used this wérbimeant 15 arbitration. As an expert, you are undeutg th make
16 the situation of the state of law, or rulée¥ in 16 only statements in accordance with your sebelief.
17 Slovakia, | think it would be a quite appiafe word. 17 Can you please state this by reading therexpe
18 THE INTERPRETER: Now a comment by the interprete 18 declaration?
19 I may? The interpreter remembers a wordufaihas 19 PROFESSOR FOGAS: | solemnly declare upon my unosiad
20 been used. 20 conscience that my statement will be in ataace with
21 THE PRESIDENT: Thank you. 21 my sincere belief.
22 MR TUSHINGHAM: Thank you. 22 THE PRESIDENT: Thank you.
23 THE PRESIDENT: Professor Stevcek, this was glon 23 Can | turn to you first, Dr Pekar?
24 examination, but we are now getting to tselof it. 24 MR PEKAR: Thank you, Madam President. We have n
25 So we would like to thank you very much fouy 25 questions.
Page 102 Page 104
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14:19 1 THE PRESIDENT: Good. That was fast! Théurt to 14:23 1 the English it is page 22, and in the &tdv should

2 Mr Tushingham. 2 be page 15.

3 (2.19pm) 3 So in the English it should be page 22, no

4 Cross-examination by MR TUSHINGHAM 4 Article 22. Yes. And in the Slovak it shoiel

5 Q. Thank you very much, Madam President. 5 page 15.

6 Dr Fogas, good afternoon. 6 Sir, do you see Article 74 of the Cod€fil

7 A. Thank you, the same to you. 7 Procedure, CCP, on the screen?

8 Q. Would you prefer if | referred to you as Diggs or 8 A. Yes, | can see that.

9 "Sir"; what would be your preference? 9 Q. And that provision, as | understand it, empsviee
10 A. I'lleave it fully up to you. Both is pleast. 10 court to grant an interim injunction beforeqeedings
11 Q. Thank you very much. 11 are initiated; is that correct?

12 I was reading through your CV and | wdritejust 12 A. Yes, that is correct. This was the possibib
13 ask some very brief questions about your dracind. 13 a higher degree of flexibility in the CodeGitil
14 As | understand it, you obtained yourtdmte in 14 Procedure, to impose an interim injunctiofoteethe
15 law in 1976; is that right? 15 proceedings, or at the same time as the guowgs have
16 A. Yes, thatis correct. 16 begun, or during the course of proceedings.
17 Q. In 1985 you then became an associated poofessivil 17 Q. Could you please move forward to Article MRich
18 law at PF UK; is that right? 18 should be at page 37 of the English, and pég¥ the
19 A. Yes. 19 Slovak. And if we could scroll down to thettom,
20 Q. Andthen | also read with interest that betw&990 and 20 Article 102. If we could scroll down on thaglish
21 2002 you spent 12 years as an elected pafitio the 21 just slightly, please. Yes.
22 Slovak Republic; is that correct? 22 Is it correct that Article 102 is the yigion
23 A. Yes, thatis correct. 23 which empowers the court to grant an inténjomction
24 Q. In both the National Council and then alsa 8&puty 24 after proceedings have been initiated?
25 Prime Minister of the Government for legislat is 25 A. Yes.

Page 105 Page 107

14:20 1 that correct? 14:25 1 Q. Andin the present case, is it corredtMsVarjanova

2 A. Yes, this period covers both mandates whead part of 2 relied on Article 102 in her request for arefim
3 the supreme constitutional authorities, otteld 3 injunction, which was filed in January of 2016
4 positions. 4 A. Yes.
5 Q. And do you accept, therefore, that as a re$ytbur 5 Q. Now, | hope this is going to be uncontrovérsiat
6 12-year career in politics, you have a pdaizdibn 6 would you agree that Ms Varjanov4 substartot®n was
7 with the Respondent in this arbitration? 7 for a declaration nullifying a purchase corttkghich
8 A. After 12 years in politics, | came to the dois@on 8 AOG had concluded with Mr Tomecek in Decendfe&2015?
9 that Slovak legal order is fully adaptable addpted 9 A. Yes. This referred to an action with the fmsgof

10 to the conditions of the European Union lamd | have 10 declaring a nullity of such an agreement.

11 decided to return back to my former professio 11 Q. Yes. And in that regard, Ms Varjanova relipdn

12 Q. lunderstand. And as | understand it, gterretired 12 provisions in the Civil Code, specificallytiate 40a

13 from politics, you then became an attorndswat and 13 and Article 144; do you recall that?

14 later a professor at PF UK? 14 A. If you could please repeat that questionragai

15 A. Yes. | have returned back to my alma matdridave 15 Q. If I could just show you, perhaps it mighteasier, by

16 taken over the department of civil law ashbad of 16 reference to your first expert report, abgeaiph 14.

17 the department. 17 That's the second expert report, | am afriisithe

18 Q. Andis it correct that since 2017 you haviehedtd any 18 first expert report.

19 academic position at that university; is tigtit? 19 Do you see in paragraph 14 you refenéattion:

20 A. Yes, that is correct. 20 "... which had its substantive law basisrivate

21 Q. Thank you. 21 law under ... the Civil Code ..."

22 I would like to begin, if | may, by loalg at the 22 And you refer to Articles 40a and 14@hef Civil

23 conditions for granting an interim injunctionder 23 Code; do you see that?

24 Slovak law. 24 A. Yes, | can see that.

25 Could I ask that you be shown Exhibit4,Fand in 25 Q. And on the same day that Ms Varjanova ieitidter
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14:28 1 substantive action, she also filed a retfoe 14:32 1 A. This was the issue of a dispute betweenwaters, and
2 an interim injunction against AOG and you refethat 2 the immediate injunction is a measure of segur
3 at paragraph 15. 3 guaranteeing of a situation where, duringcth@se of
4 A. Yes. 4 the dispute, or before a ruling is made, sgiitone
5 Q. Do you agree that Ms Varjanova's claim forstarttive 5 of the parties shall not be violated. Solieve this
6 relief nullifying the purchase contract did no 6 is a common practice.
7 automatically entitle her to obtain an interim 7 Q. Perhaps you could just be shown your firseexp
8 injunction restraining AOG from using the Igpidt? 8 report, please, at paragraph 29. Do you tieaten
9 A. I believe that the procedure was such thatebaest 9 front of you?
10 for interim injunction was submitted, and as 10 A. Inprint?
11 a follow-up, | don't know whether this was tase of 11 Q. Yes. Inyour first expert report at paragrap.
12 days or week -- apologies. So first theoactvas 12 A. Yes. What | have in front of me is my secergert
13 submitted and then the request for grantiagdrtterim 13 assessment, and there | insisted on théhtacthe
14 injunction was submitted. 14 court should have considered the natureedfafidlord.
15 Q. Yes. My question is just slightly differemthich is: 15 This is the text of the second expert assassm
16 do you agree that the claim for substantliefrthat 16 Q. Perhaps if you could do it by reference éodbcument|
17 Ms Varjanova was seeking to obtain in heoadid not 17 that is on the screen, sir. Ah, you hatesite.
18 automatically give her an entitlement to esju 18 Do you have paragraph 29 in hard cogypir first
19 an interim injunction? She needed to sadfjitional 19 expert report; do you have that in fronta@fiy
20 conditions in order to obtain an interim igtion; do 20 A. [Yes].
21 you agree? 21 Q. And the sentence which begins:
22 A. The act clearly promulgated the conditiondasrwhich 22 "Such situation occurs if there is a taritated
23 the request for an interim injunction carsbemitted, 23 need to temporarily regulate legal relatigrsbf the
24 and | am deeply convinced that these comditigere 24 parties due to a threat of damage and/ceaser of
25 fulfilled at that time. 25 damage."
Page 109 Page 111
14:30 1 Q. Could you please be shown Exhibit MS-Bd A the 14:34 1 And as | understand it, you were refgrthere to
2 Slovak it's page 4, in the English it's pagdtis, 2 Article 102(1) of the CCP?
3 as | understand it, sir, is Ms Varjanova'siesq for 3 A. Yes.
4 an interim injunction; do you see that? 4 Q. Soifthere is no substantiated need, hypotiigt
5 MR PEKAR: Objection: mischaracterisation. Theutoent is 5 speaking, temporarily to adjust the situatibthe
6 both the claim and the request. 6 parties, the court cannot grant an interimrifion;
7 MR TUSHINGHAM: That's entirely fair. | will replase. 7 do you agree?
8 This part of the document is the requast f 8 A. Well, yes, because the condition for issulmg t
9 an interim injunction; do you agree? 9 immediate injunction needs to satisfy certainditions
10 A. Yes, |l do. 10 first.
11 Q. And you can see that Ms Varjanova relies ditl& 102 11 Q. Yes. Thank you.
12 of the Code of Civil Procedure; do you se&2h 12 Could you go back now, please, to ExHibi, and
13 A. Yes, | do. 13 if we move on to Article 75 of the Civil Codehich is
14 Q. So, in order to obtain an injunction, Ms dagva 14 at page 22 of LF-4 in the English, and pagianthe
15 needed to establish that there was a suiséeahbeed 15 Slovak. So it's page 22 in the English of, and
16 temporarily to adjust the situation of thetipa under 16 page 15 in the Slovak. (Pause)
17 Article 102(1); do you agree? 17 | don't think we have the right documamthe
18 A. |think that's what she did. 18 screen. It's an exhibit to Dr FogaS' exyegrort,
19 MR DRYMER: Have you seen this document befarg, s 19 Exhibit LF-4. Yes, that's it. Exactly. @te
20 A. Yes, | have. 20 And if we could just scroll down slightiy the
21 MR DRYMER: Very good. 21 Slovak.
22 MR TUSHINGHAM: By contrast, if there is no sustiated 22 Dr Fogas, do you see Atticle 75 of thé>@@ the
23 need temporarily to adjust the situatiorhefparties, 23 screen in front of you?
24 do you agree that, hypothetically speaking,court 24 So do you see in Atrticle 75(1) it prowdeat:
25 cannot grant an interim injunction under &eti102? 25 "The interim injunction shall be ordetsdthe
Page 110 Page 112
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14:37 1 court upon a petition." 14:41 1 characterises the conditions for issuiegimediate

2 And then 75(2) provides that: 2 injunction.

3 "... the petition shall include ..." 3 This is also stipulated in my reportsays the

4 And then the words I'm interested in are: 4 risk of imminent harm, not serious, irrepagatnl

5 "... the reasoning of the risk of imminkatm ..." 5 significant harm. So | cannot consider sumitiusion

6 Do you see those words, "imminent harm"? 6 as a correct one.

7 A. Could | please see the whole text of the leftic 7 Q. Canyou please be shown Exhibit MS-2. IrSfowak it

8 Because | can only see the first half of ihie 8 is on page 4. Perhaps if we just start, plears

9 Slovak version. (Pause) 9 page 1 of the Slovak, in fairness.

10 Yes. 10 Sir, this is a resolution of the Supreédoairt of

11 Q. Yes. And do you recall Professor Stevcghiisian in 11 the Slovak Republic dated 12 May 2012, asletstand
12 his expert reports (page 6, para 16, firgeex 12 it. Have you seen this resolution of ther8ume Court
13 report) that the words "imminent harm" mean: 13 before?

14 "... that the applicant must certify thvathout 14 A. ldon't know if | have seen it, but | thinkrow it.
15 an injunction, significant, serious and ewvesparable 15 Q. Could you please turn to page 4 of the Slavekthe
16 harm could occur." 16 highlighted passage? And in this passageedsupreme
17 Do you recall his testimony, or his opmiin that 17 Court's resolution, the court says:
18 regard? 18 "It follows from the provisions of Artel75
19 A. Yes. 19 [paragraph] 2 ... governing the requiremefhsmotion
20 Q. And in your first expert report at paragr&ghdo you 20 for an interim injunction that one of thequeditions
21 recall saying that Professor Stevcek diconmtide 21 for granting the interim injunction is thaet
22 "any court decision that would properly jiysthat 22 applicant justifies the threat of imminentrha.. This
23 conclusion”; do you recall your opinion irthegard? 23 means that the applicant must certify thihout
24 A. You are asking at a different issue. In p8inof my 24 an injunction, significant, serious and evesparable
25 expert report, | debate with Mr Stevcek thgecwhether 25 harm could be caused to the applicant.”

Page 113 Page 115
14:39 1 the imminent or irreplaceable or otheetgpharm is 14:43 1 Do you see that?

2 to arise. This is something totally differémn what 2 A. Yes, | can see that.

3 your question aims at. 3 Q. The Supreme Court is the highest court irBlbgak

4 Q. Well, as | understood it from paragraph -- 4 Republic in the hierarchy of the courts; it thight?

5 A. I suppose then you refer to point 36 of myerkp 5 A. ltisso.

6 report. 6 Q. And so this decision supports Professor Skévce

7 Q. I'mlooking at paragraph 37, where you say -- 7 opinion as to the meaning of the words "immirre@arm"

8 A. Yes. 8 in Article 75, subparagraph (2) of the CCPydo

9 Q. "...the author does not provide any refereoemy 9 agree?
10 provision of the CCP, any professional litera or any 10 A. ldon't agree. Professor Stevcek himsetédta his
11 court decision that would properly justifiath 11 testimony today that the rulings of the cauet not
12 conclusion." 12 binding. This is the first thing.
13 And what Professor Stevcek is discustiage is 13 The second thing, that this case lash®fSupreme
14 the concept of imminent harm; that's rigtiit? 14 Court was never generalised, meaning theBtipeeme
15 A. The act at the time when the court proceexdingre held 15 Court issuing its collection of case lawydnich it
16 included wording that one of the conditiomsifnposing 16 publishes the most relevant and binding figsli which
17 the immediate injunction is the imminent hafNot as 17 are to complement the reading of law, or Whie to
18 Professor Stevcek has stated, where he dhanhs 18 instruct courts at a lower level on how tie iia civic
19 serious, significant or even irreparable haamoccur. 19 cases, civic disputes.
20 In my expert assessment, expert repbetyé 20 This case law has never been publishédyve all,
21 referred to the single document which has baéten 21 it's from 2012. Nor has it become a basis, o
22 in Slovakia regarding these -- | reminisds tes 22 a precedence, for a ruling of lower courtgadity
23 a book by Professor Mazak, the former Presiofethe 23 such that the new wording of the Civil Praged Code
24 Constitutional Court, at the moment the rafatie 24 does not even include parts referring to gmchinent
25 Judicial Council of Slovakia, where in hiokde 25 harm.
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14:45 1 So even in the period from which tosument 14:49 1 we need to immediately resolve the retatietween the
2 originates, it couldn't have been generaligedll 2 parties. All literature which has been puigig on
3 courts in Slovakia ruling on similar casesduse 3 this, including case law, stipulates that befo
4 they, first of all, might have not been faanilivith 4 an immediate measure, or injunction is ordemedther
5 it, as it has not been published in the ctdiacmf 5 examining is ordered other than those thatpresent
6 rulings of the Supreme Court. 6 in paper form, together with the action tocbart.
7 Q. Could you please be shown Exhibit MS-3. Aaderstand 7 So at that point it is not even possibledttie
8 it, this is a judgment, or resolution, of B@reme 8 what is an imminent or significant or everparable
9 Court dated 29 April 2011. Have you seenpy af this 9 harm. At that time it is not possible to defthat.
10 resolution before? 10 My opinion, my personal opinion, is sticht the
11 A. | have not seen it but I've heard about it. 11 original law, which stated that we need tst fof all
12 Q. Could you please turn to page 8 in the Slovaid 12 demonstrate at least an imminent harm, amy &
13 again here we see exactly the same langeég lsed 13 imminent harm, that was a more correct waytlan the
14 by the Supreme Court as in the earlier decigiat we 14 present wording, which doesn't refer to arghdarm.
15 saw just before, don't we? 15 | believe that our Civil Procedure Cods been in
16 A. It's not exactly the same wording, but & isimilar 16 practice for a rather short period of tinmed ae will
17 wording, and it is from the same period. @ case 17 definitely see its amendment, and this veline of
18 law has ever been published in the colleafanlings 18 the issues addressed. Namely, to conclubléke to
19 and opinions of the Supreme Court of the &{ov 19 state that it shouldn't refer to "serious"ewen
20 Republic, therefore it has not became a fastbe 20 irreparable harm"”. | wouldn't say that sfisuld be
21 ruling of the courts in Slovakia. The preethas 21 in the present wording, because this wouddirie be
22 always been such that the part of rulingusesl one 22 proven. This would need to be proven. Bierring to
23 legal sentence to be published, which thelnded also 23 "imminent harm" is something | could live witBut, as
24 a detailed commentary, which helped the sanrtheir 24 | have said, today we have no such referdghees.
25 rulings. 25 MR DRYMER: Right. Even imminence would needéoproven,
Page 117 Page 119

14:47 None of the case laws, none of thagsithat you 14:50
have shown to me have ever been publishattn s
a collection. Therefore, it has never bectradasis proceedings, sometimes it is sufficient fer fdarm --
for a ruling of lower courts in Slovakia. &inthese for the threat of the harm to loom. It doekave to

1 1 though, | suppose? That's a factual iquest
2 2

3 3

4 4

5 readings have not been adopted in practieesuhrent 5 be characterised by a certain scope or §iae.
6 6

7 7

8 8

9 9

A. | believe that if | understand the broad scopeivil

wording of the law does not include any refeeeto it. example, when we talk about minors, or whenale

MR DRYMER: Doctor, if | may, I'm not trying to pany about payment of damages, or when we talktahbsputes
formal characterisation on these legal teatight, between co-owners, as is this one. In any, ths
we haven't discussed it, we're not there Bet.on longer the illegal state were to continue gieample,

10 their face they stand for the propositiort tha 10 an invalid agreement, the longer it lasts higher
11 an applicant for this sort of injunction masttify 11 the damage that might occur. Thereforankttnat
12 that absent the injunction, significantm fuoting: 12 a referral to a threat of harm had its pladhe
13 "... significant, serious and even irrap&e harm 13 wording of the law.
14 could occur." 14 But, as | have said, there was no serious
15 | understand your point that these paletic 15 significant or even irreparable harm -- thés not the
16 judgments, for various reasons, have notddrpart of 16 degree of the harm to be demonstrated, becadise
17 the body of law applicable to lower courts. 17 time when the court is ruling, we need tosader the
18 I understand your comments on that. Buyaretelling 18 real situation.
19 us that this proposition, regarding the rfeed 19 An action is submitted; even if you sudtime
20 "significant, serious and even irreparabletias not 20 proposal for the immediate injunction a waftkr, it's
21 a proposition known to Slovak law, relatethis sort 21 still an insufficient amount of time for tbeurt to
22 of injunction at all? 22 examine the individual evidence, because¢qjsires
23 A. The construction of the procedural code, fvaethis 23 an immediate action on the side of the cerether
24 has been the CPC or CCP, so both whethest@isil 24 this is meant to protect the ownership, chital, or
25 Procedure Code or Code of Civil Procedursydh that 25 a legal capacity, or any basic rights ofeitis.
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14:52 1 MR DRYMER: Thank you, Doctor. 14:55 1 and a defendant about who is the ownamoiceless
2 MR TUSHINGHAM: Sir, thank you very much. Couldwyplease 2 painting. And assume that the defendanthrastened
3 be shown now Exhibit MS-4. And as | underdtinthis 3 to physically destroy the painting. You woalgtee
4 is an extract from a textbook edited by awthor 4 with me that that would provide evidence ghsficant,
5 including Professor Stevcek, entitled "The €otiCivil 5 serious and even irreparable harm; do yowe&gre
6 Procedure" published in 2012. 6 A. Speaking honestly, this measure in the cawil Is to
7 Have you seen an extract -- this extrafire? 7 provide a fast method of protection. Irrespecf
8 A. | don't know which specific text you refer tmjt 8 whether we are talking about a priceless pajrur
9 I know the textbook. Yes, of course. 9 a less valuable painting, it can still have
10 Q. The right-hand side of the screen, couldjystscroll 10 an exceptional value to the owner. For exentipis
11 down to the bottom, please. And do you sekd 11 can be painted by the father, or a brothénebwner,
12 highlighted passage there; could you just teat to 12 or someone to whom this painting will commeast®and
13 yourself, please. (Pause) 13 remind the personality until eternity; andiduld be
14 A. Yes, I've read that. This refers to onehefrulings 14 very difficult, apart from specific materedtimate,
15 of the Supreme Court. Nevertheless, prokihlel\same 15 it would be very difficult for us to estimatdat does
16 one. The author is a member of a departmeats the 16 it mean for a specific person.
17 single one, or she has been left alone Wwithegal 17 In case of a piece of art which has +ctviis from
18 opinion. 18 a known author, it could probably be posdibleave
19 At the same time, I'd like to state thabther 19 a specific number, to put a price tag on tBatt in
20 commentary during the validity of the CodeCofil 20 that case, for different parties -- the défe
21 Procedure, since the 1960s until 2012, neratking 21 parties to the dispute would have differeeapons.
22 has ever had such a commentary, whethewtisithe 22 Someone would be asked to demonstrate nSmeeone
23 author of the former Code of Civil Procedivie, Rubes 23 would be asked to demonstrate less. Anddb#, even
24 or other following scholars like Madame Wint&, or, 24 in civil disputes, especially in ownershipmiites, the
25 for example, Mr Ceska(?) or other professaosild ever 25 court is expected to provide the same level o
Page 121 Page 123

14:54 provide a similar commentary who wereilggduthors on | 14:57

the issues. And, nevertheless, all of umast of

1 1 protection, irrespective of whether wetatiding about
2 2 valuable or less valuable things, if thesm#dave

3 us, have contributed to writing these acadgaiers. 3 other values that cannot be accounted fdrasrdannot
4 This is an isolated academic opinion. 4 be defined at that particular moment.

5 Q. Butdo you agree, sir, that Professor Stesoekthe 5 So even for the future to define thatetisr

6 other authors of this, or editors of this bextk, are 6 a significance here of possibly even irrepiaralarm,

7 authoritative figures in the field of civilgmedure? 7 that would require a totally different approac

8 A. | think that the freedom of investigation ofentific 8 immediate injunctions and, from the very oytadmit
9 inquiry is guaranteed in Slovakia. Everyaetititled 9 a certain evidencing. That, however, is wintigted,

10 to his or her own opinion. Every single bttukt 10 or not considered in our Civil Code.
11 | have wrote included proposals to amendaestpand 11 The Constitution, and even the Bill ofRs, even
12 the legislation, so | fully understand thgt m 12 the International Conventions on Human Righisy
13 colleague, if she was the author of this, gtk came 13 protect life. And also ownership. And atsmership.
14 with a certain proposal, which in my opinieould 14 Protection of life cannot depend from the that
15 complicate the imposing of immediate injunicsi because 15 whether we are protecting a rich or pooniiaitial.
16 it would significantly reduce the possibildl 16 Protecting ownership also cannot depend fratecting
17 protecting basic rights and that is why lfas not 17 a vast fortune or a small fortune, small progp The
18 been adopted in our civil law. 18 protection has to be provided immediately, @so to
19 Q. Sir, I would like you to assume in my favdor,the 19 the best extent possible, in order to avaidré
20 purposes of this discussion, that an applicarst 20 damages, future harms.
21 certify that without an injunction, signifitaserious 21 If this is to happen, if this is to béesmarded,
22 and even irreparable harm could occur. llgviike you 22 we have the immediate injunction, which is of
23 to make that assumption for the purposesi®f t 23 a temporary nature only. And practicallalways
24 question. 24 lasts only until a valid court ruling on tteese. Only
25 Assume that there is a dispute betwesairatiff 25 until justice is being served, if we consitter
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14:59 1 rulings of the court something that plafascally 15:02 1 the merit. If there would be a rulingtba merit,
2 embodies justice in society. 2 such immediate injunction would be useless.
3 Q. DrFoga$, we have a limited amount of time thi 3 Q. Andin her request for an injunction that aekied at
4 afternoon and | would appreciate it, if youldgjust 4 earlier, Ms Varjanové advanced two separaiens! for
5 to listen carefully to my question and try &eep your 5 relief: the first was an order against AOGaigfing --
6 answers succinct. 6 an order requiring AOG to refrain from usihg tand
7 I'm going to change the hypothetical né\8sume 7 plot itself; and the second was an order requAOG
8 that the dispute before the court relatebeaight 8 to refrain from removing things placed on It plot
9 to use a land plot. I'm talking about realgarty 9 by Ms Varjanova; do you agree?
10 here. Unless the defendant has made a threat 10 A. | believe that the immediate injunction aintedards
11 A [Yes]. 11 preventing the use of a piece of real estatehas
12 Q. --thatresults -- relating to the physicaidition of 12 been characterised as an arable land.
13 the land plot, the condition in Article 75¢#)the CCP 13 Q. Could we just look, then, please, at theestjuhich
14 will not be satisfied, because there is slo of 14 is at MS-5. And on to page 2 of the EnglBbase.
15 either imminent harm or even irreparable harthe 15 And in the Slovak, if we could turn to page 4
16 land plot itself; do you agree? 16 So do you see on the page there that:
17 A. Again, | repeat that the law doesn't reqthiee 17 "... the plaintiff claims that the coshould
18 presence of a significant, serious or eveparable 18 order this [interim injunction]."
19 harm to be present. The act, the law saisath 19 And then there were two prayers for feliehe
20 a given point in time, the valid Code of CRiocedure 20 first, that the "defendant is obliged toa@frfrom
21 stated that we need to demonstrate immira@nt.h 21 using the real property", and that's whatlyaxe
22 If you want me to respond to the degfee o 22 referred to as the land plot in your repast$hat
23 protection to the land parcel, | believe thagry time 23 right?
24 when a land parcel is being used by sometaswnot 24 A. Yes.
25 entitled to it, whose ownership rights arkeast 25 Q. And the second, in the second paragraphawasder
Page 125 Page 127
15:.01 1 dubious, given the fact that an actiontieges 15:04 1 that:
2 submitted, it is right and proper to make shat no 2 "The first defendant [be] obliged to rafriom
3 harm is done on that given land lot. 3 removing things placed by the plaintiff on the
4 MR DRYMER: And an injunction might serve to praveuch 4 property.”
5 imminent harm, you would say? 5 On the land plot. Do you agree?
6 A. You are perfectly right. This is what all sumeasures 6 A. Yes.
7 in civil dispute law are for. 7 Q. Sounless there was a risk of imminent harthedand
8 MR TUSHINGHAM: Sir, in the answer that you justvg, prior 8 plot itself, in other words the physical cdiuti of
9 to Mr Drymer's question, you said: 9 the land plot, the condition in Article 75¢#)the CCP
10 "... | believe that every time when alparcel is 10 would not be satisfied; do you agree?
11 being used by someone who is not entitléi] wehose 11 A. If there was no imminent harm, | would agness, that
12 ownership rights are at least dubious ..." 12 the conditions would not be there. You atérgy
13 Do you agree with me that as at the ofatfee 13 a theoretical question here.
14 decisions by the Bardejov District Court &melPreSov 14 Q. Well, it's not entirely theoretical, sir, bese if you
15 Regional Court, there had been no final gutin the 15 look back at the request on the previous.page
16 merits about the validity or invalidity ofetipurchase 16 A. Yes.
17 contract between AOG and Mr Tomecek? 17 Q. Andin the English as well, please. I'm gdm
18 A. The ruling on the merit is a ruling whictcisnducted 18 suggest to you that the only evidence thatlvedore
19 only once evidence is being examined, alténe 19 the court related to a threat of damageetartbtor
20 individual procedural steps are taken. Timaediate 20 vehicle. There was no evidence of a threatiminent
21 injunction is issued for the interests oégagrding 21 harm to the land plot itself, in other wotids
22 the rights of the party whose rights arect@intected 22 physical condition of the land plot; do yamee?
23 before the evidence is being examined. &g,at the 23 A. But such an evidence had no need to be sidomiThere
24 time when the immediate injunction has besued, 24 was no need to submit anything like thatoltld have
25 there doesn't have to be a final ruling enciise on 25 been submitted in the proceedings on thet.meri
Page 126 Page 128

Monday, 5 February 2024

36 (Pages 125 to 128)

Anne-Marie Stallard
for Trevor McGowan

Re-amended
by the parties



Day 4 -- Hearing on the Merits

Discovery Global LLC -v- Slovak Republic

ICSID Case No. ARBARA1

15:06 1 Q. Butin order to obtain an injunction resting AOG 15:10 1 be enjoined?
2 from using the land plot, Ms Varjanova neetdeckrtify 2 A Yes, there is a potential harm, potentialahre
3 that there was a risk of imminent harm tolémel plot 3 MR DRYMER: And is that an imminent harm, in yaiew, such
4 itself; don't you agree? 4 as might allow for a temporary injunction,rterim
5 A. Well, I ask for forgiveness for a slightly lper 5 injunction of this sort?
6 intervention, but if the land lot was used,drample, 6 A. If such person, which is not in legal standiwbose
7 by heavy machinery, if it was to be used lhsu 7 ownership title is dubious, enters such a lanet
8 vehicles without the adoption of necessarysumess, 8  for example it would park its vehicles théteyould,
9 a possible damage and threat, harm to thddénd 9 I don't know, carry out certain activitiestbie land
10 could occur. 10 lot -- there is a threat to the land lotlfts&o
11 The court had the possibility to ascergaid to 11 thereis a possible harm.
12 consider whether damage, or whether harprgient to 12 MR DRYMER: So is the nature of the trespassespassing
13 the whole piece of real estate or only tatémas 13 relevant? Does it matter if he parks a calrives
14 which are placed on the land lot. 14 heavy machinery, or just purports to go wajkon it?
15 Q. Do you see any reference in the requestgthaa any 15  Does that have any impact on the court'sideration
16 evidence of damage to the physical conddfahe land 16  of aninterim injunction?
17 plot by heavy machinery? 17 A. | believe that what needs to be consider¢ikis
18 A. | believe that the court needs to ascertaneeds to 18 specific situation, the specific case, irdlixlly,
19 consider the whole proposal as such, arfteibtoader 19  case by case.
20 context -- and this is only my theoretical 20 At the same time, what we need to congidibie
21 consideration -- that it came to the conolushat as 21 length and mode of use of that given land listagine
22 it relates to the protection of ownershijhtsg 22 that someone becomes an owner of a gardémuwiegal
23 because this was a dispute between co-ovihersgal 23 titte. For example, you cut the trees ana igplace
24 estate itself has to be protected as well. 24 them with new ones. Or, for example, yolcped with
25 Q. Butlam afraid I'm going to have to ask mgstion 25  other steps, you start to carry out othgrsstehich
Page 129 Page 131
15:.08 1 again: is there any reference in the tqoeevidence 15:12 1 can, in his or her opinion, be orientedaals future,
2 of damage, or a risk of damage, to the phlsica 2 it can be for the benefit of the future.
3 condition of the land plot? 3 But the original owner, who is entitledhawvas
4 | think that in the action, the action deseslthe 4 either bypassed or tricked or in any other,va&y/
5 situation on the ground to a sufficient dedoeghe 5 ownership rights remain, he may not wish tmhs
6 court to come to a conclusion, even for a fdation of 6 actions, and there is a potential of harm.
7 the immediate injunction. 7 We always need to consider the specistsitn or
8 From the text that you have submitted ¢ itralso 8 the cases case by case, and the court ieéntit
9 stems that, as it is referred to in the leifer 9 adopt its own assessment and to adopt a riting
10 Dr Slamka, the defendant, since its entiysof 10 a basis of its own understanding of the stinaand
11 ownership into the cadaster, has been agkiragtions 11 assess the potential for the imminent harm.
12 on the side of the plaintiff, which is topest his or 12 MR TUSHINGHAM: Thank you, sir. I'm going to meto
13 her ownership on the land parcel. Whichdadlgi says 13 a slightly different aspect of the injunctioow.
14 that: on the basis of a purchase contrach the 14 So, do you agree with me that in decigihgther
15 owner and | can use the land lot in any wesel fit. 15 there is a need, temporarily, to adjust itvatson of
16 The ownership right or the use right,rtghbts of 16 the parties, and I'm thinking back to Artit@2(1), do
17 use to the land lot, are determined fronotheership 17 you agree that the court must consider whethe
18 right, it's basically defined by the ownepstitle to 18 disproportionate damage would be causedembtine
19 the land. Therefore I think that the desimipof the 19 parties as a result of the granting of theriim
20 situation on-site is sufficient for the court 20 injunction?
21 MR DRYMER: Are you suggesting, Doctor -- no,dntt be so 21 A. Could you please repeat the question agéihat should
22 coy. My understanding of your testimonyieawvas 22 | agree with?
23 that any time a person who is not entitled parcel 23 Q. Yes, | will repeat again.
24 of land threatens to enter onto that paricielnal, 24 Do you agree that in abstract termsetiding
25 there is a risk of imminent harm to that I#mat can 25 whether or not to grant an interim injunctithve court
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15:13 1 must consider whether disproportionateadgnwould be | 15:17 1 order not to have any damage on it. &hsvay | would
2 caused to one of the parties, for exampleléfendant, 2 protect both parties to the dispute. And uld@lso
3 as a result of the grant of the injunction? 3 consider the fact that | will not be causing
4 A. The law had these situations in mind, andnia of the 4 an irreparable situation. The painting warddtinue
5 stipulations it obliges the proponent of tmeriediate 5 to exist, it would be protected, and in theamine the
6 injunction, in cases where such immediatenicion had 6 parties would sue who is the true owner ofpieting.
7 not a legal standing, has been improper one, t 7 In this line, | would also read the text thati have
8 compensate for the damages. So yes, thediefeis 8 just highlighted to me.
9 protected. In the end, the damages will lmepemsated. 9 Q. Do you agree that in considering whether
10 The plaintiff is not the one who is protected 10 disproportionate damage would be causedembthe
11 So the court has to also consider aleissall 11 parties to the proceedings, the court confgicler
12 matters at hand. Quite clearly, we haveigem/for 12 a wide range of circumstances, includingsthe and
13 the protection of the defendant by meankef t 13 monetary value of the property, whether tigniction
14 stipulations regarding the compensation ofaiges. 14 might prevent the defendant from carryingten
15 Even the defendant is protected in a wayeten if 15 business, whether the defendant's businésiias
16 an immediate injunction is quashed, evenef t 16 are in the public interest, factors of thigdk do you
17 defendant wins the trial and the actionfissed, even 17 agree that those would be relevant to thesassent of
18 in such cases he or she is entitled for cosgi®n of 18 disproportionality?
19 damages. 19 A. | agree with you that the court needs tossa#
20 Therefore, in a situation when the cauto rule, 20 aspects.
21 all these issues are to be considered arrdlthg has 21 However, as | have said, ownership isgoted from
22 to be done in line with the law, and | beti¢lat 22 the convention on basic human rights alkhg through
23 an impartial judge will do so. 23 the Constitution, and specific laws, as ésdase in
24 Q. Could you please be shown Exhibit C-125,iasidould 24 Slovakia, and | would not reduce it to wealtlvould
25 be page 7 of both the English and the SloWdiis is 25 rather, instead, link it to measures thatld/prevent
Page 133 Page 135
15:15 1 the decision of the Bardejov District Ganrthe 15:19 1 the arising of damages to one or the qhry in
2 injunction proceedings and it's page 7. 2 an adequate manner. And at the same timed| toe
3 Do you see the top paragraph there tlghse 3 protect the owner.
4 "The preliminary measure is admissible jastified 4 So in this I mean, in order to protectdiaer
5 if ..." 5 from actions of the other side, meaning tte sihich
6 And then: 6 is not -- which is acting illegally.
7 "... el the legal relations between thtigmare 7 Q. Well, do you also agree that in the court's
8 not interfered with in an unreasonable maniite 8 consideration of those aspects, the courighou
9 court must consider whether, as a resultef th 9 consider whether alternative relief, short of
10 preliminary measure, disproportionate danvétide 10 an injunction, would be more proportionatest
11 caused to one of the parties to the procgedin 11 example, an order for monetary compensatner than
12 Do you see that? 12 a prohibition on the use of the property?
13 A. Yes,lcanseeit. 13 A. Ithink you refer to -- are you referringad@ase
14 Q. And this is a decision that you say wasfjasti And 14 which is subject to the considerations of Thibunal?
15 S0 you must agree that the court must cangidein 15 Or are you talking in general?
16 deciding whether to grant an injunction; da pgree? 16 Q. Well, I'm referring to this specific caseddm only
17 A. A while ago you asked a question relating fminting 17 just going to ask you this. It appears fthen
18 and whether we can define what degree oégtion 18 district court's judgment that the court raiod
19 should be provided by the court. Well, tchpes 19 consider whether disproportionate damagedioeicaused
20 explain my position, I'd like to use a simila 20 to AOG's business activities by the grarthisf
21 situation. 21 injunction; do you agree?
22 If we had a painting, the immediate isfion, in 22 A. | don't think | can answer this question,duese
23 order to prevent any further limitationstiuse, 23 | cannot see inside the heads of the judges,
24 I would forbid any further sale of the paigtiand 24 everything was considered in their ruling.
25 | would order for it to be stored somewhexfe in 25 On the other hand, if you are referrimg t
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1521 1 1C/29/2016 what we also need to takedohsideration 15:24 1 situation can be irreparable, and theme isther way
2 is whose right is superior, whether the rigftthose 2 of preventing that other than creating or &dgp
3 who have a legally acquired certain item, as the 3 a means of safeguarding such as this immediate
4 case here, or whether we are talking abotiegting 4 injunction.
5 the right of the potential owner who cleadgcording 5 Q. So are you accepting there, sir, that the damaeds
6 to the law, is entitled to his or her rights. 6 to be irreparable?
7 This is what you can see from this actjau know, 7 A. I never said that. | never said that. Yokeds
8 who is on a firm legal standing, because étifar 8 whether other compensation is permissible | agplied
9 declaring relative invalidity of the agreembas been 9 that if there was no immediate injunction #relpiece
10 exercised, and since this was a relativdiditait 10 of real estate would be used until the dacien the
11 was quite clear since it was exercised thtte end, 11 merit of the case, the court could also etiigpay
12 the purchase agreement will be nullified| taél 12 a certain compensation. This was not the, desause
13 invalid. 13 the immediate measure, the immediate injondtas been
14 Therefore, to respond to a question venetie 14 stipulated.
15 court was to protect more the interests o5A® should 15 However, in no case have | said thattmelition
16 have leaned more towards protecting thesighMadame 16 of irreparable or significant harm needsdaaatisfied
17 Varjanova, | mean, we cannot provide you &itlingle 17 first. Here, the only thing that had to besfied
18 clear answer. I'm not a judge. 18 was the imminent harm.
19 If | was a judge, | would definitely peot the 19 Q. I'm going to move to a new topic now.
20 owner, the one whose ownership rights arslat To 20 Sir, unless | am mistaken, in your twpesk
21 a higher degree, at least. 21 reports you do not express any opinion eitlar about
22 MR DRYMER: Is proportionality an element of th& on this 22 whether a field road is a type of speciappse road
23 point? Is a court obliged to consider whahe 23 within the meaning of the Road Act; havedenstood
24 common law, and certain civil law jurisdicti would 24 your expert reports correctly on that point?
25 be called the balance of inconveniences? 25 A. Inrelation to my expert reports, | was neyieen this
Page 137 Page 139
15:23 1 A. Yes, there are situations when the ccegtla to 15:26 1 guestion. | can comment only in genenahs.
2 consider this. But this was not the case. 2 Q. I'm going to now turn to the question of jditsion of
3 MR DRYMER: Thank you. Thank you. Not in the text of 3 the court to grant an injunction, and thid td my
4 this sort of interim injunction, is that whatu're 4 final topic.
5 telling us? 5 | want to try and see if you agree witmedasic
6 A. No. 6 points with me in relation to the court's gdittion.
7 MR DRYMER: Thank you. "No" | am right, or "No'nh wrong? 7 First of all, do you agree with me thatgdiction
8 A. I'm correct simply because in this case iiripossible 8 is one of the conditions for the conduct obart
9 to provide any other form of protection foe tteal 9 proceeding?
10 estate other than preventing its use. Wihairo 10 A. Civil disputes, civil cases are administeogd
11 possible remedy do we have? 11 a specific set of conditions and one of tieaiso the
12 MR TUSHINGHAM: Well, another possible remedy, siould be 12 jurisdiction of the court. That's what Irtki
13 anorder for the payment of damages iflatisr found 13 you referred to, the jurisdiction of the dour
14 that the land has been wrongfully used; doagree? 14 Q. Exactly, sir.
15 A. If there was a situation where the court daule too 15 My second question is: do you agreeuhder
16 late in the case, there would be a delayi@thru can 16 Article 103 of the Code of Civil Procedurescairt must
17 imagine that, together with ruling on the evamip, 17 constantly monitor whether it has jurisdicfio
18 a certain compensation of damages woulddueimiplied 18 A. Yes, the jurisdiction of the court has to be
19 that would, for example, include a calculatid rental 19 continuously examined throughout the procesedi
20  fees for the period over which the piecesaf estate 20 Q. And that examination has to be undertakethéygourt
21 has been used wrongfully, or without a Idigjal 21 itself; do you agree?
22 But we still need to return back to stipulation 22 A. The lack of jurisdiction can be underlinedpomted by
23 that in the meantime the piece of real estatebe 23 one of the parties to the dispute. Yesthiatis
24  damaged to such a degree, or its charactdyeca 24 also one of the ex-offo obligations of tharto
25  changed, or its value can be reduced, ticht su 25 Q. And this ex-offo obligation applies at aliges of the
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1528 1 proceedings including when a party appgbes 15:32 1 of public interests, for example, wellsirch case the
2 an interim injunction; do you agree? 2 submission to the court might not be succéssfu
3 A. Yes, I'm convinced about that. 3 However, in principle it applies that ttigzen
4 Q. And the issue of whether a court has jurigztios 4 doesn't need to be familiar with the artieled the
5 a question of law; do you agree? 5 law. This is what the court should be familigth.
6 A. Could you please repeat, because we coulddératand 6 MR TUSHINGHAM: And so do you agree that at thrediwhen
7 the last part of your question? If you cquliebse 7 the Bardejov District Court and the PreSoviGtey
8 rephrase that? 8 Court issued their judgments in 2016, theyikhbe
9 Q. I'msorry, Il try and rephrase. 9 familiar with the contents of the Road Acstatute?
10 The question of whether a court hasdicion 10 A. If I understood the submitted documents viéiidame
11 over a particular dispute is a questionwf @o you 11 Varjanovéa has been asking for the protectidrer
12 agree? 12 co-ownership rights. This was a dispute betwtwo
13 A. Yes, this is a procedural problem. 13 co-owners. Precisely this was the validity o
14 Q. And if the court concludes it does not have 14 invalidity of a purchase agreement which e@xluded
15 jurisdiction, it must terminate the proceggininder 15 without her being offer[ed)] the rights to libgt share
16 Article 104 of the CCP; is that right? 16 of the land.
17 A. Ifthere is a situation that it is establidhieat the 17 This has been supported by a document, by
18 court does not have jurisdiction or loses its 18 an ownership bill. The ownership bill reéettto the
19 jurisdiction, yes, in such case the procegivave to 19 specific land cadaster parcel where it alstuded
20 be stopped. And it has to be submittedeo th 20 a reference to the arable land at hand. Wéssthe
21 responsible or corresponding authority. 21 content of the proposal.
22 Q. Do you agree with Professor Stevcek that the 22 To that, we need to also add that thergén
23 iura novit curia principle forms part of Stdviaw? 23 principle of reliability of texts, of decrees
24 A. Well, that's an ancient Roman principle attdrk it's 24 documents, needs to be respected, of tildsissued
25 respected in all legal orders, including$tavak one. 25 by the cadaster. It's also called mateaalatation.
Page 141 Page 143
15:30 1 Q. And so that principle means that in Iggateedings, 15:34 1 The data inserted into the cadaster aegted on the
2 parties are not required to prove the contaraslaw 2 basis of the proposal for insertion, oncectiat
3 published in the collection of laws of the Rig; is 3 receives the document that this is a paregl th
4 that right? 4 includes arable land, and | don't know wheitheas
5 MR PEKAR: Apologies, | hear that the translatizes not 5 the obligation of the court to examine thadon't
6 done properly, so please repeat your question. 6 think it was the duty of the court to exantimat
7 MR TUSHINGHAM: Of course. 7 document. Simply the general principle stahdssuch
8 In a legal proceeding, a party is not iregilto 8 a document is valid, unless proven otherwised since
9 prove the contents of a law that has beerighgal in 9 no one has objected to the validity of theudoent,
10 the collection of laws of the Slovak Republic 10 | don't think it was for the court to stuthe tRoad
11 A. Well, I don't know if | understood the questi 11 Act. That's the fact.
12 properly. If | could ask you for the thihdition, 12 Q. Sir, could you please be shown LF-26. AnithénSlovak
13 because we've grasped only half of it. 13 version | think it is page 29.
14 THE PRESIDENT: Yes, | think the question is: slagarty 14 Is this the provision that you are alfggio in
15 have to prove the content of the law, lika would 15 your answer to my previous question?
16 prove the facts of one's case. It's a qureasiked by 16 A. Yes. Atrticle 70, paragraph (1) stands that:
17 a common law lawyer. Because for civil lawyers, in 17 "The cadastral data referred to in Aeticishall
18 principle we do not prove the law, and teairobably 18 be deemed to be reliable unless [provenwibe}."
19 the difficulty with the question. 19 Q. Could you read the final sentence of Artidé2),
20 A. A party to the dispute needs to describeéise and it 20 please, to yourself. (Pause)
21 needs to formulate the request for reliefykat the 21 A. Yes, | have read that.
22 party's asking for, and the request forfrdi¢he 22 Q. And do you recall that in Ms Varjanova's esjfor
23 defining for every further step of the pratiags, 23 an interim injunction, she was seeking aeiord
24 including the jurisdiction of the court. thie request 24 restraining AOG from using the land plot stgjied in
25 for relief is formulated as it aims towardstpction 25 the E register as number 2721/7807?
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15:36 1 A. Yes, thisis the case. 15:41
2 Q. So the type of land registered as a parddbieof
E register is not deemed to be binding caalad#ta,
is it?

1 Do you see that?
2 A. Yes, | can see that.
3 3 Q. And in the next paragraph beginning with tteeds
4 4 "Grounds of the Judgement", in the Englishdiation,
5 A. Yes. The act says that the binding data ighvetype 5 you can see that the claimant sought a judgordering
6 of land. It doesn't however mean that thetdeu 6 the defendant to refrain from passing throaudgmd
7 obliged to investigate the type of the lanctpl 7 plot which the claimant owned; do you seeZhat
8 unless the party to the proceedings as doriitisis 8
9 requires such an examination, it does not reptove 9

A. Yes, | can see that.
Q. And the claimant argued that the defendantpaasing

10  otherwise but it may seek such issue to benied. Of 10 through that land without the claimant's eorisdo you
11 this data. 11 agree?
12 Q. Could you now be shown Exhibit MS-1, pleadave you 12 A. Yes.
13 seen a copy of this judgment of the SupremetGrom 13 Q. So, as formulated by the claimant, this was\ate
14 April 2021, to which Professor Stevcek refarsis 14 law dispute about the use of the claimae#s r
15 expert report; have you seen that before®isg) 15 property; do you agree?
16 A. If you could please formulate a question? 16 A. Butthis is a totally different merit becadsse the
17 Q. Sure. My question is whether you have reeabg of 17 party to the dispute was not the owner. Wais not
18 this decision of the Supreme Court beforeingrhere to 18 a dispute between owners. Therefore, weatapply
19  give evidence today? 19 this stipulation of the law to this case,sse as
20 A. I don'tthink I've read the full extent of it 20 long as | remember, this dispute was abpublaibition
21 Q. Okay. Perhaps | can refresh your memoryettair. 21 of entry or the prohibition of use of a ptevaoad,
22 If you could go to your first expert repqigase? 22 which for many years was used for accesrftaring.
23 MR DRYMER: Paragraph? 23 However, here, the jurisdiction of civil ctahas not
24 MR TUSHINGHAM: I'm just getting the exact paragh number. 24 been established to act in such a matter.
25 (Pause) 25 So this is clearly based on other maritbalso on
Page 145 Page 147
15:39 1 It is at paragraph number 68. Itstat 66, to 15143 1 other legal situations. So | don't timddt this case
2 be fair. 2 law can be used in this case as well.
3 A. Ohyes, | do recall now. 3 Q. But, sir, do you see in the paragraph beginwith the
4 Q. And I'm going to just start with some basiestions 4 words "Grounds of the Judgement", and thisnirit the
5 which | hope you may be able to agree withyhiich 5 English seven lines down -- six lines down:
6 case we can take this kind of questionind enbre 6 "The Claimant sought that entitlementl@liasis
7 quickly. 7 of a statement that a road had been buith@tend in
8 Do you agree that in this case, the cagarbin 8 question of which the Claimant is the ownér ..
9 the first-instance court as a private law dis@bout 9 So the claimant was the owner of the Emd/hich
10 whether the defendant was obliged to refraim using 10 the road was located; do you agree?
11 the Claimant's land plot? 11 A. But who was using it? That person who wasguis was
12 A. First of all, it has to be said that the scopthis 12 not the owner. So that is not a dispute betwwo
13 dispute had a different dimension, it hadipub 13 co-owners.
14 interest dimension, because this was a s$rejgose 14 Q. The defendant's defence was, it had a pugitto
15 road, a public road, and the action aimeditds/ 15 use the road.
16 establishing whether on the basis of apdkcikalw the 16 A. Butin our dispute, the one which is subrditie this
17 use of road should be prohibited. 17 Tribunal, this was the case of two co-ownens,
18 Q. Okay. Maybe we can do this by referencheo t 18 supposed co-owner and one factual co-owderwe are
19 decision, then. If you could be shown, me&sxhibit 19 focusing on solely a private property dispukbis has
20 MS-1. And in the first paragraph, beginnivith the 20 a different public law dimension. Therefatés
21 word "Resolution" in English, and in theHifine in 21 unapplicable in this case. | have also atgleng the
22 Slovak, the seventh line in English, the judgt 22 same line in my expert report.
23 records that: 23 Q. Okay. Well, let's go on a few more paragsaptthe
24 "... the dispute concerns the obligatiorefrain 24 judgment. So if you could turn to page $xmEnglish
25 from the use of real property." 25 text, please, and page 2 in the Slovak. &faid the
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15145 1 paragraph numbering does not entirelyespond and it 15:48 1 between AOG and Ms Marianna Varjanova, neqsired to
2 is rather dense, so | will try my best. 2 assess whether it had jurisdiction, don'tagnee that
3 Do you see a paragraph in the Englishnipégg with 3 the court's decision in this case, about verettcourt
4 the number "5" in the middle of the page beigig: 4 had the jurisdiction to pronounce upon theustaf
5 "The Supreme Court of the Slovak Repu(tie 5 aroad, was relevant?

6 '‘Supreme Court' or '‘Court of Final Appeal') .. 6 A. Well, I'm now trying to find a way of how tespond
7 Does the Tribunal have that part of it),asir, do 7 shortly.
8 you have that section? 8 Disputes between co-owners and ownerséjjutes
9 A lcantseeit 9 cannot be resolved by anyone else, accorditiget
10 Q. Yes, | am afraid it's very difficult. If yaeroll 10 Slovak legal system, other than a courthilcase,
11 down slightly -- if we could scroll down ing Slovak 11 as this was a dispute on co-ownership,lays
12 slightly, please. And there should be a rembb 12 a civic dispute, because it's a civil disgautd this
13 MR DRYMER: Somewhere between the 4 and the 6odsn't 13 was specifically covered by paragraph 48faltalving.
14 seem to be there. 14 So in that case, the transfer of ownpmsghts or
15 MR TUSHINGHAM: | wonder whether our friends dretother 15 preemptive rights are being discussed. S8isglutes
16 side could help us locate the right paragrdgshthe 16 simply cannot be interrupted, and forwaradesbime
17 paragraph beginning: 17 other proceedings, especially if we baselduision on
18 "The Supreme Court of the Slovak Republic 18 the fact that the submitted evidence tedtifievards
19 MR DRYMER: "Najvyssi sud..." 19 a civil character of the dispute.
20 However that's pronounced. 20 If we had a dispute between two co-ownéesland
21 MR TUSHINGHAM: Yes, 5, there we go, we've goto you 21 lot where, for example, the body of the higiis
22 see that section? 22 built, irrespective of what is on the lang ibis
23 A [Yes]. 23 still an issue of a dispute between two coers and
24 Q. So the Supreme Court: 24 no one else would rule on that, only a @wilrt.
25 "... concluded, that the subject matt¢he case 25 A different issue is the fact that a kigls body
Page 149 Page 151

15:46 1 was not an issue falling within the juigsidn of 15:50 1 has its own road body, which has beeifiedrtit has
2 general courts and ... cancelled the judgesnent 2 been legally introduced into operation acaaydo the
3 delivered by the courts in the [proceedindevil 3 valid legal norms. That's a different sitoati
4 stayed the proceedings and referred the odke t 4 However, a field road, which has no body aftkds
5 [competent authority]." 5 simply to its full extent in the ownershiptbé
6 Do you see that? 6 co-owners, and no one else can rule otherttiean
7 A. Yes, | can see that. I've read that. 7 court.

8 Q. And so that order would only have been matt@sfwas 8 That's what is the main difference hdrat this

9 a dispute between two private parties, whiehcourt 9 is a dispute between two co-owners, and whatee here
10 was granting a stay of in favour of the corepe 10 is an issue in public law and public interest
11 authority; do you agree? 11 Apologies for sharing my own personahapi, but
12 A. | believe that there were strong items ofligpubw 12 I think that in order to resolve the ownegpdtiispute,
13 interest. Therefore the lack of jurisdictafrthe 13 it's irrelevant what is built or what is prason the
14 court has been mentioned here. 14 piece of real estate. The land can be bagitt
15 I think, again, that the merits of theewere 15 is --
16 totally different. In our case we talk abthe 16 THE PRESIDENT: I think your position is very ate
17 dispute between two co-owners. In this daseever, 17 MR TUSHINGHAM: [ have no further questions in
18 this was a dispute between the owner, whaesian 18 cross-examination.
19 prevent his road to be used as public roathsly 19 THE PRESIDENT: Questions in re-direct, Mr Pekar?
20 others. 20 (3.51pm)
21 So this is a totally different situatiamd 21 Re-direct examination by MR PEKAR
22 a different case. I'm not -- | don't wanassess the 22 Q. Yes, we have just a few.
23 merits of this case, but, again, this rulig 23 Dr Fogas, you remember being shown tisides of
24 inapplicable to the case presently beingudised. 24 the Slovak Supreme Court regarding the deedibns to
25 Q. Butifthe courtin the case at hand, in othards 25 the requirement to show the threat of imntihenm, do
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1551 1 you? 15:56 1 cannot be granted without certifying imemihharm.
2 A Ithink that ad hoc such decisions are present 2 MR DRYMER: Thank you.
3 MR DRYMER: But you remember being shown them? 3 A Mayl--
4 A. You think those that have been shown heyes.,. I've 4 THE PRESIDENT: What does "certify" mean? Whdifies?
5 seen them, yes. 5 The applicant states that, is that what itme@a
6 MR PEKAR: And these were Exhibits MS-2 and MSH3the 6 MR PEKAR: No, Madam President. So in the Sldaalguage
7 interests of time | will represent to you ttisse 7 there are two different levels of proof, whislvery
8 decisions are dated 23 May 2012 and 29 Apiill2 8 imprecise.
9 respectively. 9 THE PRESIDENT: Yes.
10 Now | would like to show you an exhilmitytour 10 MR PEKAR: One lower, which is used for interimuinctions,
11 first expert report. The Exhibit No. is LB-1 11 and higher, which is used for the decisiothen
12 Do you recall having opined on that denisn your 12 merits, and in Slovak there are two differanrbs to
13 first expert report, sir? 13 explain these two.
14 A. I don't see the description of the case lbee, 14 So we just propose to use "certify" beeau
15 minutes of the case. 15 THE PRESIDENT: For the lower.
16 | think so, yes. | think | did. 16 MR PEKAR: For the lower standard of proof.
17 Q. And I would kindly ask you to look at the&af the 17 THE PRESIDENT: Which just shows a likelihood.
18 decision. It's not translated into Englisit, if you 18 MR PEKAR: Yes.
19 read it out loud in Slovak, it will be. 19 THE PRESIDENT: Yes, so it is the general stashttzat is
20 No, the date is on the last line of the&t f 20 well known for provisional remedies.
21 paragraph, sir. 21 MR PEKAR: Yes.
22 A. 2012, 1can seeit now. Yes. 22 So, Dr Fogas, you would agree with metti@court
23 Q. Sorry, sorry. That's my mistake. Pleasallsdown to 23 here only refers to imminent harm, without anther
24 the very end of the document. So we neethsh@age 24 qualifications; correct?
25 of the Slovak document. 25 A. Yes, this is the case.
Page 153 Page 155
15:54 1 A. Yes. 15:58 1 Q. And if you remember, we saw that this sleni
2 Q. Now the interpreter said something | didryt sehe 2 post-dates the two decisions that were showou by
3 interpreter actually said "26 November 20%2"that's 3 counsel for Claimant; correct?
4 why the witness answers "Yes". 4 It "post-dates”. Sorry, there was an iirestt
5 Do you agree that the decision is dated 5 translation.
6 26 November 2012; correct? 6 A. Yes, thisis the case. May | perhaps expaia
7 A. Yes,|ldo. 7 mechanism?
8 Q. And now if we look at page 5, please. DoesShpreme 8 Q. Yes.
9 Court opine on the standard of harm whicledgired 9 A. Since | was also part of the meeting of théege of
10 for the issuance of an interim injunctioritsn 10 the judges of the Supreme Court in relatioadopting
11 decision? 11 measures that shall be published in theatale of
12 A. Well, | can see that the court assessesthditons 12 the rulings and the case law of the SupremetCoften
13 that need to be satisfied for the issuanammiediate 13 the situation occurred where some of thet@its ruled
14 injunction, that the certain basic factswiitay for 14 and the different senate would rule in aedéht way.
15 the conclusion about the probability, abbatimminent 15 In such case, the college of the judges rhlet
16 harm, need to be certified first. So thihesterm 16 given the case that the cases were highbifgpand
17 that we have been using so far. 17 highly different, which are rare, and seldpml
18 MR DRYMER: Imminent harm needs to be certifiebrat's not 18 replicated, such rulings would not be puleiésin the
19 what the English side says. 19 collection of case law. In order to makeeghat
20 A. All conditions need to be certified beforsuigg the 20 an exceptional case would become a rulegratte
21 immediate injunction. This is what it refers 21 college of judges decided to wait for the r@iwil
22 MR PEKAR: If | may? 22 Code.
23 MR DRYMER: Please help. 23 MR DRYMER: What about this case? Was it pulelésh Do you
24 MR PEKAR: This is a very strangely formulatedtsece. It 24 know?
25 is in the negative. So: even the interimarinfion 25 This particular judgment we're looking at
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1559 1 of November 2012, was it published? it more 16:20 1 15 September 2023.
2 authoritative than the other two? 2 MR ATKINSON: Yes.
3 A. Ithink that this is one of those rulings thagre not 3 THE PRESIDENT: Do you have them there?
4 published. It only shows that the terminolegs later 4 MR ATKINSON: | do, thank you.
5 used as a legal terminology. 5 THE PRESIDENT: Yes, good. You are heard as aerx As
6 MR DRYMER: Yes. 6 an expert you are under a duty to make oalgstents
7 A. Perhaps could we return it back to the beguyfi 7 in accordance with your sincere belief. Can please
8 This is the case, as | have said. (Pause) 8 confirm that this is what you will do.
9 MR DRYMER: For the moment, does either counseéHarther 9 MR ATKINSON: Yes, certainly. | solemnly declaxpon my
10 questions? 10 honour and conscience that my statemenbwiih
11 MR PEKAR: | was not sure if the Tribunal had any 11 accordance with my sincere belief.
12 THE PRESIDENT: Sorry, | didn't understand yod ha 12 THE PRESIDENT: Thank you. And now you haveespntation,
13 questions. 13 as we understand.
14 Any questions? 14 MR ATKINSON: | do.
15 No, no questions either from my side. 15 THE PRESIDENT: As you know, you have 15 mindieesyour
16 So, Dr Fogas, thank you very much foryou 16 presentation.
17 assistance. This ends your examination. 17 (4.21pm)
18 PROFESSOR FOGAS: Thank you also very much fanpane 18 Presentation by MR ALAN ATKINSON
19 here. Have a nice evening. 19 MR ATKINSON: Alright, thank you very much.
20 THE PRESIDENT: Thank you. 20 Well, good afternoon, everyone.
21 We should now take a break, is that fidefl then 21 The clicker is not working. (Pause)
22 we will hear Mr Atkinson. 22 Okay. Good afternoon, everyone, my namdan
23 MR PEKAR: | think we need to rearrange on odesi little 23 Atkinson, | will describe the geological agebphysical
24 bit. Five minutes will be enough. 24 work undertaken for this arbitration.
25 THE PRESIDENT: No, | think we can take 15 beeaus have 25 My instructions are shown on the leftra$
Page 157 Page 159
16:02 1 been going for an hour and 45 minutes aod,| think 16:22 1 slide -- oh, sorry, no they're not. Tikia summary
2 for the court reporter and the interpretérsy will 2 of my experience for your later referenced&B).
3 be happy about a break. 3 (Slide 4) My instructions are shown onlgfe
4 MS MINGUEZ ALMEIDA: The interpreters are leavinge are 4 here. They were to identify prospects orGlamant's
5 not using them this afternoon. 5 licence area, calculate petroleum volumehase
6 THE PRESIDENT: That's right, thank you for saysing And 6 prospects, and calculate the geological chahce
7 that is a good opportunity for me to thankihet was 7 success of finding petroleum in those prospect
8 very smooth. Thank you very much. 8 The work | undertook is listed on the tipand
9 THE INTERPRETER: Thank you as well. 9 side there, which addressed those instructiobns
10 THE PRESIDENT: And now we can take a break. 10 addition, | undertook some benchmarking ezescto
11 (4.02 pm) 11 check my volume estimates were reasonabléoasiteck
12 (A short break) 12 my geological chance of success was suppertab
13 (4.19 pm) 13 I will now go through all of those on tiodlowing
14 THE PRESIDENT: Good afternoon. 14 slides.
15 MR ALAN ATKINSON (called) 15 (Slide 5) So, starting with assessingpectivity.
16 THE PRESIDENT: Can you please confirm to usanatAlan 16 The prospectivity of the area is indicatedhbgrby oil
17 Atkinson? 17 and gas fields in southern Poland shownchamd green
18 MR ATKINSON: That is right. | am Alan Atkinsosorry. 18 spots on this geology map. They line a simil
19 THE PRESIDENT: Yes, that's what | understoodu'ié from 19 geological basin to the Claimant's liceneaarThe
20 Rockflow Resources? 20 Claimant's licence area itself contains ddtsvidence
21 MR ATKINSON: That's correct. 21 for the presence of oil and gas, includingeéping
22 THE PRESIDENT: You are one of the three exgheswe 22 out of the ground, oil and gas shows in ewerly that
23 will hear from your firm. 23 has been drilled in the area. It also castane old
24 You have provided us with two reports, fitrst one 24 oilfield, Mikova, which was providing oil the Germans
25 dated 28 September 2022; the second one 25 during the Second World War.
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16:23 1 I'll draw your attention just to orther well, 16:26 1 in the thousands. In contrast to theendiiots, which
2 this was drilled in 1900, Vysny Radvan 1, viahighortly 2 you may or may not be able to see in Slovakia,may
3 after commencing drilling, oil spurted 12 restmto 3 not be able to see them because they numbe tens,
4 the air, as drawn to scale on that photogoéjtie 4 there's not very many of them.

5 Mikova field. Anyway, with all that evidence 5 It's very clear from this map that thei@knt's

6 | concluded that the area was prospectiveifend 6 licence area clearly needs more drilling befocan

7 gas. 7 be said to be fully appraised.

8 So | just mentioned a moment ago thabuight 8 Why are there fewer wells in Slovakia? [IWés a

9 there were some similarities between soutRetand and 9 different country, it was part of the Austrosidiarian
10 the Claimant's licence area in SlovakialeBme -- 10 Empire until the end of the First World Wand in

11 there are also some differences, and | e#itdbe 11 southern Poland and in Slovakia you canreee the
12 them on this next slide (6). 12 elevation map that it's hillier. Those hille

13 So Polish oil fields are found on theeSidn 13 covered in trees and back in the 19th cefetarly 20th
14 nappe, the Dukla nappes and the Magura naphieh are 14 century, access would have been more diffiaslit is
15 geological provinces. That's in PolandSliovakia we 15 now, meaning there's just generally lesarull gas
16 only have the Magura nappes and the Duklpagjso 16 activity.
17 there's immediately a difference. And afdhe oil 17 Another thing to note is, even to theained eye,
18 and gas is found in the Silesian nappesfoliind in 18 if you look at the shapes on the left-hangd,mdich is
19 the other nappes too, but on the Silesiapenap 19 the geology, on the right-hand map you cartlse
20 So | would suggest that the Silesian edpp 20 hills, and the hills and the geology linetone
21 analogous but not identical to the Magurgaapecause 21 another. So back in the 19th century/editia 2
22 it shares very similar geological historyepsitional 22 century, it was fairly easy to link an oiepewith
23 mechanisms, how the rocks got into the séi@eancean 23 a hill: ah, I'll dig a pit there, drill a wehere,
24 that was formerly the Magura nappe. It wagdly 24 find some oil. And you can do your explororg
25 shale. Occasionally sands were deposittie, so 25 a surface map, on a structure map.

Page 161 Page 163

16:25 1 we have underwater avalanches of sandisgadeto the | 16:27 1 In southern Poland and Slovakialigs inuch more
2 basin, creating turbidites. It had the sasstohic 2 difficult. It's hillier, it's a little lesslear the
3 history, so as Africa moved north and smagtited 3 linkage between the underground geology aaduiface,
4 Europe it created mountains, the Alps, thep&thian 4 and you need modern techniques like seisniielfpyou
5 Mountains, and these same forces createdrti@uses 5 find the oil and gas. So there's some difiezs.

6 that are -- form my prospect. So it has many 6 (Slide 8) Moving on to defining prospetttsn,

7 similarities. 7 having established the prospectivity of tlemarSo

8 There are differences. A key differerscehat in 8 based on all the evidence | would expectnit fi

9 the Silesian nappe there were better sankerere 9 petroleum in folds, and this is, as | mentibrezeated
10 lots of wells, there's proven to be bettsereoir 10 by Africa colliding with Europe, rumpling tiserface
11 sands. So they're thicker, maybe up to S€eshick. 11 rocks, like if you are pushing a table clarid it all
12 They're good porosity, they're 11%, thags ju 12 gets folded over; that's the sort of fold Ibwking

13 an indicator of how good they are. In thegivta nappe 13 for in the geological record.

14 by comparison they're 7.5%. Lower numbeass good 14 So I'll show a seismic section (Slide Bjhat that
15 sands. So there's some basic rock diffesethege, 15 is is a vertical slice through the eartht jogine

16 but enough similarities for me to be ablade it as 16 slicing down a few kilometres into the eaathd the
17 an analogy. 17 different rock strata are indicated by défarcolours
18 Another difference is that there are maoye wells 18 there, and what you do is interpret horizoFisese are
19 drilled on the Silesian nappe (Slide 7) ambecause 19 boundaries between the different rock stratad to
20 of that it's yielded more oil and is bettederstood, 20 the trained eye you can see some folds oe. tidow,
21 as I'm showing you here. 21 I'm not going to expect you to spot themeritio
22 So on the right-hand side I've displayed 22 an expert they are rather difficult to se¢his
23 an elevation map, just showing you the heifjithe 23 seismic. The seismic itself doesn't reveadetail
24 hills in yellow there. All the pink spotstie are the 24 of the folds. So I've indicated where tHdda@re on
25 wells drilled in Poland and, as you can #es; number 25 that seismic section.
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16:29 1 By showing you these examples fronaRblyou can 16:32 1 uncertainty can lead to significant volumeertainty,
2 see what sort of traps, prospects, | am goirxpect. 2 and you can have half the volume, you can tauble
3 I'm expecting folds. Basically the trapttthe 3 the volume. It depends on what the true raifithe
4 oil is going to accumulate in is like an upied bowl, 4 underground strata are.
5 and if in that upturned bowl you have got soaservoir 5 So Dr Longman took the prospects thankgped and
6 sands, if you've got space between the godisand, 6 he said that the areas of my prospects alartest
7 oil will percolate up and collect in the resgrs in 7 they can be, pretty much as large as thepeaand
8 that trap. 8 when he went through the complicated prockess o
9 The sands -- the oil doesn't escape bedhas 9 calculating volumes, he said: make that the RA
10 green layer is the shales overlying the sams 10 other words, in all the different combinatiaf area
11 that's what stops it from escaping. Sogliaé& basic 11 and thickness and all the complicated volume
12 prospect that I'm looking for in this area. 12 calculation, the area will only be biggemthgAlan
13 (Slide 9) So with that in mind, I'm goitagshow 13 Atkinson, have mapped, 10% of the time. Mbshe
14 you how we calculate the volumes. So I'ieagmap on 14 time the area will be smaller than that &8)l
15 the right-hand side. That map was made fram 15 When | ran the volumes, | said, well, mgpped
16 interpreted horizons. And on the left-haidé you can 16 areas, there's uncertainty here, so | thétikihe
17 see another seismic section I've highlightedat 17 time the area of the prospects could bedangdf the
18 green horizon there. If you interpret thaseveral 18 time it could be smaller. So | put it as thay call
19 seismic sections you can end up making alik&pn the 19 the P50 in the volume calculation. And | ithialt
20 right-hand side. 20 because | thought that was a fair representat the
21 | identified prospects as separate bummptosures 21 uncertainty in the prospects that I'd created
22 on that map, so close to where I've got ttenes on 22 So this is a critical difference, becawgh
23 the right-hand side. 23 Dr Longman's approach, it causes the hydsooar
24 Often, in the North Sea, the Gulf of Meximodern 24 volumes, the petroleum volumes, to be 40%itdhan the
25 places, you will have 3D seismic data. Now kiave 25 ones that I've calculated, and it's downhether you
Page 165 Page 167
16:30 1 seismic lines every 25 metres, regular theewhole 16:33 1 say the areas are the P10 or the P50.
2 area. 2 Of course | stand by my own numbers.irikh
3 If you've only got 2D seismic, quite oftée 3 Dr Longman is wrong to pin them at the P1Gabse
4 seismic is acquired maybe every 250 or 500eseand 4 basically he's saying that the prospect sssargially
5 you make maps from this data. 5 can't be very much larger than | have mapged,
6 Our seismic sections here are separated by 6 | think that underestimates the uncertainthen
7 3,000 metres or 6,000 metres depending onewtuer are. 7 structures.
8 So what we've got is not very much seisntis. nbt 8 So there we are. That's volumes.
9 a seismic-led exploration area, and the sesface 9 (Slide 11) Now, with all that uncertaingyen I,
10 rather poorly constrained between the lines. 10 when | run through the process and try aptydgest
11 Even on the lines, as you can see oleftieand 11 practice to generate these volumes, | neelddgck that
12 side, this is a section taken from Dr Longsagport, 12 I've not gone very far wrong. So | did some
13 and that white arrow indicating uncertaimyhere the 13 sense-checking. | undertook a benchmarkiegcise,
14 green horizon goes, that's his arrow. Anduld quite 14 | contrasted the volumes to the next-dooand gas
15 agree with him, it's somewhat uncertain wiiese 15 basin in Poland, and this is a figure frora ohmy
16 horizons go. So that horizons could be aivalt or 16 earlier reports, and one can go throughdetail.
17 deeper. And what that means, if | just doavthere 17 But it shows that the volumes | calculatedeve
18 that blue horizontal line, that maybe suggtsit's 18 conservative compared to Poland, 13 milliarrdds
19 an oil/water contact, then you can see tteat t 19 compared with 51 or 63, however you wanoimgare it.
20 uncertainty in the horizon, the green liredk to 20 So Dr Longman undertook his own benchingrk
21 uncertainty in what the area, the extenhefirospect 21 exercise, and his results led him to the sippo
22 is, and that leads to uncertainty in the mauoo. It 22 conclusion, shown by the orange bar on titg of that
23 might be a little tiny volume. It might be 23 graph there, that my volumes were much bitigar you
24 a middle-sized volume. It might be a bigwak. And 24 would expect in Poland.
25 you can see that this considerable structural 25 So the process that he did was to, iflgola at
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16:35 1 the right-hand map, which is taken fromrkport, you | 16:37 1 rely on fault seal, and so gives thermwadbance of
2 see there's the pink-hatched area in the ejiddd 2 success. And by that, if you look at the triggand
3 that's the Silesian nappe. So he's got daksgahat 3 seismic section there, I've got a green awmgling
4 tells him how many millions of barrels of aile in 4 up with "Leak". So there's not a folded upat basin
5 that area, divided those millions of barrélsibby 5 shape there, is there; it keeps going uplandiea is
6 the area of the pink polygon, and came up with 6 the oil sneaks out of that black line, whigk ifault,
7 a resource density which is plotted on thelyes the 7 and gets to surface, so it's leaked.
8 green bars there. 8 So that, the chance that that black lgadssis
9 | would suggest that Dr Longman has takerwrong 9 what he's risked, he's given.
10 areas here. If, actually, he used the coareas, he 10 Now, in fact, as | discussed earlier tthps are
11 would come up with some different results. 11 actually folds, they're just the seismic ddieshow
12 So as you can see, the green spotseadd th 12 them, it hasn't got that degree -- that tuali
13 fields, and the green spots only occupy ti®in 13 Now we've got plenty of wells which tedl that
14 right-hand third of that pink area. So ifitake the 14 there is seal sitting on top of the sandgméis sand,
15 number of millions of barrels in there anddk it by 15 shale, sand, shale, sand, shale, and thaythis
16 a third of the volume, if gives you threedsithe 16 upturned bowl shape. So really you aremglgin the
17 resource density. So really the resourceityesn't 17 shale presence for your seal, not on thé daaling.
18 that green bar; it's that star in the middéze. 18 And, as you saw, you come up with a differemhber.
19 Similarly, the Magura nappe, the oil qiiea 19 I've come up with 0.85 rather than 0.5.
20 a fifth of that blue polygon area and acyugie 20 Just before | move on from this slidejust
21 resource density is five times what it s&gse¢. And 21 point out these two red blobs there. Adaimsorry
22 if you take the whole, all of the oil in aefithe 22 about this. Unless you are a trained gestied)i of
23 nappes, it ends up looking a bit like thad. it's 23 this is a lot of information in a very shepiace of
24 four times bigger. 24 time. But those aren't upturned bowls; treywhat
25 So now by comparison, my orange bar, kvisic 25 Dr Longman was saying, that's a fault-setnbga the
Page 169 Page 171
16:36 1 essentially the same calculation on miynesed volumes| 16:39 1 sands go up, you come across a fauliaiffault
2 in the Claimant's licence area, is startinigod 2 doesn't seal, whoosh, off your oil goes.
3 a little bit more reasonable, compared wittaRa. 3 But you can see from there that in thasisiP
4 Because | already think that you would firgkleil 4 fields the oil is trapped. So that faultéaling,
5 than Poland because of the difference indgkerwoir 5 and I've seen that in many examples of Pdigé, that
6 quality. 6 a lot of the faults do seal. So even if then't(?)
7 There you go. So that's the sense-chethkeo 7 faulted, these traps are likely to seal, thexdot
8 volumes. 8 of shale in the system.
9 (Slide 12) My final task was to calculdie 9 Okay, try not to take my word for it. Asother
10 geological chance of success, and Dr Longandr both 10 thing, calculating geological chance of sesds
11 took essentially the same approach, anddxwgared 11 a notoriously difficult thing to do and prawebias
12 the results here. 12 and subjectivity (Slide 13). We understdrad, tall
13 Now, for the five prospects that Dr Loragndid the 13 the geoscientists working with this sort affed and we
14 evaluation for, you can see that his estiroatéhe 14 do what we can to make the process systearatic
15 right-hand side there of the geological ckasfc 15 objective. | made an attempt in my firstorepn
16 success was 7.5%, 0.075, and | came up @8t 0.19. 16 there, but let me just show you. On thet#igind side
17 So his estimate is 61% less than mine. 17 here --
18 I haven't got time, | don't think, to tioough all 18 THE PRESIDENT: I think you're --
19 of the elements of the chance of succed¥| jsist 19 MR ATKINSON: Am | over?
20 focus on the biggest contributor, which &l sehich 20 THE PRESIDENT: -- over the time, unless theetacy
21 accounts for two-thirds of that difference. 21 corrects me, by two minutes. But you caroofrse
22 So | understand from a detailed revieapgendix C 22 give the conclusion.
23 of Dr Longman's second report that he's ety 23 MR ATKINSON: That's fine. That was the lastislireally.
24 recognised the prospect style of folded sttt | 24 It was just showing that the published tablesw, they
25 discussed earlier on, and | think he belighedraps 25 back up my 0.85 number for upturned bowl fyyEspects.
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16:40 1 And there you go, my conclusions. 16:43 1 have a certain risk, and I think Porubst, fhe risk

2 THE PRESIDENT: Thank you. 2 was so low that | chose not to describe it as

3 To whom do | give the floor? 3 a prospect.

4 Cross-examination by MR PILAWA 4 Q. Right, so you don't give it a number?

5 Q. Excellent, thank you so much. 5 A. Yes.

6 Hello, Mr Atkinson. 6 Q. Inyour opinion, had Discovery drilled, hadnibved

7 A. Afternoon. 7 forward, had it drilled a well there, it wonlthave

8 Q. My name is Douglas Pilawa and | will be corithgcyour 8 found an accumulation of oil or gas?

9 cross-examination today. 9 A. There would be a low chance that that woulaplea.
10 You started the presentation with yostrirctions, 10 Q. Right. It's not included in your model dbihk it's
11 and I'm going to start there as well. Swif can 11 safe to say you don't believe that it wowddehfound
12 open up to paragraph 6 of your first expegort, you 12 oil or gas there, right?

13 should have a copy of it there? 13 A. Ithink it would be accurate to say thatihkithere
14 A. ldo. 14 would be a very low chance that they would il or
15 Okay. Yes. 15 gas, not zero.
16 Q. Great. So in paragraph 6 you state thatvwgra: 16 Q. Yes, low enough for you to exclude it fronuymodel,
17 "... instructed to provide an indepencdesessment 17 right?
18 of the hydrocarbon exploration prospectioftyhe 18 A. That's correct yes.
19 licence areas, including an independent agtif the 19 Q. Now, | can take you to this document andstme you
20 hydrocarbon volumes in place attributablthéolicence 20 have seen a few of them, but you're geneamire that
21 areas, and estimating the chance of findiemt" 21 Discovery Global was presenting its own \ersif
22 Now, you understood that instructioniteegou 22 prospects to investors and to its JV partngsi're
23 a certain level of autonomy in your assessmight? 23 aware of that, right?
24 A. ldid, yes. 24 A. Yes. | saw documents to that effect, yes.
25 Q. Yes. You weren't confined to what Discov@lgbal 25 Q. Okay, I'll pull one up for you, just to helpu. If we
Page 173 Page 175

16141 1 might have planned to do or what it waagln 16:44 1 can pull up C-180. Right, and we'll sttsa real

2 Slovakia; right? 2 quick.

3 A. That's correct. 3 This is an October 2017 investor presemtatAnd

4 Q. Right. So just as an example, Discovery Glbad 4 if we can go to page 29.

5 three authorisations for expenditures foffitlsé 5 Thank you. You can see that, right?

6 three wells. You know that, right? 6 A. Yes.

7 A. Yes. 7 Q. So for example here we have Discovery telliwgstors

8 Q. Right. So it was going to drill at those threells, 8 that it was targeting these seven prospeutsas part

9 but your assessment goes beyond that; fair? 9 of your independent assessment you were ketlds
10 A. Yes. 10 perform any validation of these figures; tigh
11 Q. So those first three wells, and I'm happgke you to 11 A. That's correct.

12 the specific paragraphs in your expert rejbortt 12 Q. You weren't asked to say whether these pctspe

13 I'm starting at 109 of your first expert regporhat 13 particular would have succeeded,; fair?

14 first well was Smilno. 14 A. That's correct.

15 A. Yes. 15 Q. Correct.

16 Q. And I see that in your modelling you assluat t 16 And | also understand that as part &f thith the

17 prospect number BMO1? 17 data that Discovery had, you were able tect¢he

18 A. Yes. 18 data that you felt was most appropriate éury

19 Q. And the second well was the Stromy prosgect a 19 analysis; fair?

20 Kriva Ol'ka and that's equivalent to LUO7D? 20 A. I'm not sure if that's accurate, actuallyséd all

21 A. Yes. 21 of the data that | was given.

22 Q. And the third well was Rusk& Poruba and keustdnd 22 Q. I'm not sure about that. So let's go togragh 207

23 that you don't think there's an accumulatiooil or 23 of your first expert report. Page 63.

24 gas there? 24 So paragraph 207 starts with a discusgiont MT

25 A. That's correct. | think that all of thesegpects 25 data, or an MT technique that Discovery Glalzes
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16:46 1 using; does that sound familiar to you? 16:48 1 analysis, so you're quite right.
2 A. Absolutely, yes. 2 Q. Yes. And one of the reasons why you dide' fe

3 Q. Right. So if we go down to paragraph 208 staite that 3 comfortable using it is because of the lack of

4 you were: 4 peer-reviewed evidence on it; right?

5 "... unable to obtain a detailed desaiptf the 5 A. That'sright. There's all sorts of interegtirew

6 theory or application of the MT method usedn.the 6 lines of research in our business. Therigsat

7 Claimant's licence areas." 7 money to be made, so people try new thinghaltime.
8 And your ultimate conclusion is then, & go to 8 Sometimes they catch oil and they become tnears;
9 the next page, in paragraph 211. Right, se y&u 9 other times they don't catch oil and they falstoy

10 say: 10 the wayside. 1 think this is probably in theldle at
11 "... since there is a lack of peer reeiéwvidence 11 the moment, this one.
12 for this implementation of the MT technigaad | was 12 Q. Yes, I'mjust quoting paragraph 211 of yist &xpert
13 not able to establish a strong empiricaldfusiits 13 report, that's it.
14 predictions of pay, | would not rely on itrity 14 A. Yes.
15 assessment of prospectivity and did not uSelda to 15 Q. Sol think we've already discussed the fattit's
16 help estimate PIIP or prospect GCOS." 16 not really a mainstream tool; right?
17 You recall that now, right? 17 A. Yes.
18 A. Absolutely, yes. 18 Q. Okay.
19 Q. Now, you understand that Mr Lewis of Discgv@tobal 19 Now, from the date of its purchase of AQ014
20 was a big fan of using this technique; faowgh? 20 until it left Slovakia, Discovery did not ade any
21 A. Heusesitalotand has trust in it, yes. 21 new data on the licence areas apart fronMfislata;
22 Q. Soheisafanofit? 22 correct?
23 A. Your words, yes. 23 A. | believe you are right. 1 think they repessed
24 MR DRYMER: The "technique" being MT? 24 seismic data but didn't acquire any new Seidata.
25 MR PILAWA: MT, yes. 25 Yes.
Page 177 Page 179
16:47 1 MR DRYMER: For the record. 16:49 1 Q. Yes. So there is magnetic data, for el@nypavity
2 MR PILAWA: For the record. 2 data that Discovery had inherited, and seistaia.
3 A. Single point MT. MT is used across -- throogh 3 But from the date of its purchase until thd eh
4 academia and by all sorts of people. But this 4 Slovakia it had only reinterpreted that dgitay agree
5 particular application of multi -- magnetohieics 5 with me there?
6 is -- 6 A. No, they had done some reprocessing as wigihk the
7 Q. Yes, this particular technique. 7 seismic was reprocessed, the gravity was cepsed,
8 A. -- not as widely employed. 8 the magnetic was reprocessed. So that |€évebrk.
9 Q. It's not as widely employed, yes. 9 Q. Yes, so there was some reprocessing, some
10 So you have no reason to doubt that Re&sgdGlobal 10 reinterpreting. But in terms of brand-newagfrom
11 would have continued to use this had it coeil its 11 2014 until the end of its time in Slovakiadid not
12 prospecting activities; right? 12 acquire any new data on the licence aregts?ri
13 A. lthink that's likely. 13 A. Apart from the MT data.
14 Q. Yes. One of the advantages, for exampliaedT data 14 Q. Apart from the MT data.
15 is that it's relatively cheap to acquireht®y 15 A. Yes.
16 A. Compared with seismic data for -- 16 Q. Okay.
17 Q. Yes, compared to seismic data. 17 So there was a little bit of a discussioyour
18 A. When comparing with drilling wells, yes. 18 presentation, and | thank you for that, alseigmic
19 Q. And compared with drilling wells. 19 data and how it's used. That's actually wbatare
20 So | come back to the original questéwen though 20 using to interpret and map new prospectgauls.
21 that this was Discovery's -- one of its mdghof 21 | know there's a debate between the expertisad, but
22 prospecting for oil and gas, you excluddrbin your 22 I'll use "prospects"” for you.
23 analysis? 23 A. Itwas part of the information used. It'sigaportant
24 A. Yes. Thatis correct. | evaluated it, stidn't 24 part. But | also used surface geology.att,fas
25 ignore it, but | evaluated and didn't use iy 25 | said in my first report, this is a notorstyu
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16:51 1 difficult place to work, onshore in a thtru 16:53 1 just to orient Mr Atkinson, apologies foat.
2 environment. If you look at the seismic daty 2 Right, so this is the qualitative and ditative
3 experienced people like myself, they can fatidl it 3 interpretation of full tensor, the gravity al#bat
4 challenging to understand what the seisntiellisg 4 Aurelian had procured and which Discovery had
5 them, and a good way forward is to actuallywiat 5 interpreted. You are familiar with this; ct?
6 Discovery Geo(?) did, which is to ask somdikeeEGI 6 A. Yes, | read that report.
7 to undertake a structural restoration studgabse 7 Q. Soif we can go to page 10 of the PDF itsé#s,
8 they can incorporate the seismic with othéa,dike 8 right there. And I think this is actually the
9 gravity and magnetics, and they can form tegnated 9 geophysical problem that you were just talkingre
10 understanding. 10 about at section 1.2, if we could zoom irtai to
11 So they did that piece of work and ke likhink 11 help Mr Atkinson see.
12 Dr Longman, took a look at that and saidi,we can't 12 A. | think that -- yes, | think that is whatus said,
13 better that, that's as good a piece of weroa are 13 yes.
14 going to get and it makes the most sendeeafd¢ismic 14 Q. Yes, so the seismic data has generally dgzwoo
15 data, so -- 15 quality in the area, and a reason for the goality
16 Q. Iflcan, Mr Atkinson, | was again just raaglfrom 16 of that is indeed, as you noted, the stratijur
17 your expert report at paragraph 72. 17 complex geology, the intense thrusting, &tree
18 A. lwas just responding. 18 I think it's uncontroversial right heredayou
19 Q. Yes. I'mjust trying to confirm where yoy:sa 19 would agree that those problems can leatfficutties
20 "I have used this seismic data to audtiag 20 in interpreting that seismic data; right?
21 structural interpretations, and to map nevgjpects."” 21 A. ' would definitely agree with that.
22 A. Oh, yes, to audit, yes. So | had to audav#GI did. 22 Q. Right. Thank you.
23 They did a nice piece of work but | wasnihgdo take 23 And [ just want to come back real quidklyhe way
24 that on trust, so | looked at the seismie,dabked 24 that you identified "prospects” -- I'll séaat for
25 at the gravity data to check what they hareedor 25 you.
Page 181 Page 183

16:52 1 audit what they'd done. 16:54 1 A. Thank you.
2 Q. Yes, and so, just from this paragraph againaye 2 Q. Soif we can go to page 45 of your secondréxpport.
3 using that seismic data to map new prospectsect? 3 A. Okay, I'm there.
4 A. Yes. 4 Q. I'mnot -- oh, there we are.
5 Q. Thank you. So obviously the quality of thatadis 5 Right, so just above this image is panatyrEl 2.5,
6 important; right? 6 and you explain that when you were first instied,
7 A. Yes. 7 "the Claimant provided a map of 38 leads andgects".
8 Q. And generally speaking, the 2D seismic datt th 8 Can you tell me why you didn't include thisyour
9 Discovery was interpreting at the time, to mawy 9 first expert report?
10 prospects, was of poor quality; right? 10 A. Why didn't I include that ...
11 A. You've always got to be careful in making jhdgment: 11 I included it in the second report beeahgre
12 is the data poor quality or does the geotogie it -- 12 was -- that's right, there was reference natlee
13 mean that you can't see very much on thengeisAnd 13 number of prospects I'd created.
14 | think it's probably a combination of theotttings. 14 Well --
15 So the geology and the structures ase ver 15 Q. Maybe this will help you. Also in that paragh 112.5
16 complicated. That reduces the quality ofstsiemic. 16 you state, referring to when you were finstiucted:
17 And then there's a separate question: watathe 17 "This map informed my understanding ef th
18 acquired in the right way and processedenitit 18 Claimant's views on prospectivity, and infechmy own
19 way. It's not an area which lends itsetjdod 19 independent view."
20 seismic, | think. 20 What did you mean by that?
21 Q. Right. So why don't we just pull up C-4@r four 21 A. Ah. Good question. What | meant by that s if
22 help, Mr Atkinson, you cite this documentétof your 22 you look at the site -- they were going fetractural
23 first expert report, footnote 44. And if wan just go 23 place, for starters, and not stratigraphficivis
24 to page 10, please. 24 a different thing. So we're looking for feldYou can
25 You know what, we can stay here on tlistfpage 25 look at the seismic, and wherever therebisla on
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16:56 1 this map, figure 5.2, you can see onéfsrsc that 16:59 1 | was giving my own opinion. So | thitiat's
2 there's potentially -- there's a thrust ooady 2 probably the answer --
3 likelihood of a thrust, you can link them baokhe 3 Q. No, that's fine, | understand that you dign't
4 surface geology, and they are areas wheyeuifust 4 I'm just going to wait for the transcript bese
5 take a first look at the seismic, you thirilere's 5 | don't want to put words in your mouth. Batl said:
6 potentially a trap there. 6 "... l was doing an independent piece arflkw
7 When | did the same process using EQlarte 7 | really didn't care what anyone else thoughtas
8 which is a more advanced piece of work, ngiringly 8 giving my own opinion."
9 many of the prospects sort of broadly coirgidecause 9 That's right, from the transcript.
10 they're based on seismic. 10 So can you open your second report te gag
11 Q. Right. So did you generate your prospedts®er 11 A. Yes.
12 after you received this map? 12 Q. Andif you can go to footnote 107, please.
13 A After. 13 I'm just a little intrigued because hgpa're
14 Q. After. Okay. And was the goal to plot royghe same 14 using apparently a competent person's répattt on
15 amount as this map? 15 the Slovakian licences from 2009 to corrotaoyaur
16 A. No. No. Infact, I ... I've got to say,dnerated 16 results. And now you just told me that yalntd use
17 a lot more than 40, but they were outsidelibénce 17 the Aurelian CPR because you were doingdependent
18 area and so we had to cut them back. Sd iriaay more 18 piece of work. And I'm just trying to undersd how
19 than this. 19 you chose to use which one?
20 Q. Well, yes, if they were outside the licen@agou 20 A. Well, | didn't really use that, did 1? | comented on
21 wouldn't put them in, right? 21 it in a footnote.
22 A. They were inside an earlier version of therice area. 22 Q. Well, I don't know. | think you state heneli07, you
23 Q. Understood. Thank you for clarifying that. 23 say this is "in line with my estimate", angad that
24 So when you wrote your first report, glidi have 24 to be you were using that to support youmeses; is
25 access to or did you know about the competsbn's 25 that a fair reading?
Page 185 Page 187
16:57 1 report that Discovery had inherited froorelian that 17:00 1 A. How would you describe that ... | thinkas -- is ...
2 covered the Slovakian licences? 2 "CPR produced by Gaffney Cline". Which CPREh&t?
3 A. I saw that at one point. | think -- | camétmember 3 It's obviously not the RPS CPR.
4 the exact timing. | suspect it was afterd mhy first 4 Q. No, | was asking myself the same questioralmethe
5 report. 5 CPRis --
6 Q. Right. And you didn't mention -- well, let rask you 6 A. Yes,yes, no, it's a different one.
7 this, in fairness: did you see it before yoote your 7 Q. It's not actually in the record. It's simpderred
8 second expert report? 8 to in that document, which raised some questior me.
9 A. Yes. | might need someone to confirm thig,Ihink 9 A. Okay, yes, | think that CPR was shown to ne ita
10 that came up in document discovery. 10 the -- this is the second report we're tglldbout.
11 Q. Good memory. 11 I think late in the day | probably saw thadl abecause
12 A. Yes. 12 it was new information to me, | thought: makee of
13 Q. Indeed. So -- 13 it, as it was information I'd seen --
14 A. |think that was before my second report? 14 Q. Yes, so it was new information to you, so ymluded
15 Q. Thatwas. 15 it in the second report.
16 A. Justto get the timelines right. 16 A. Yes.
17 Q. Can you say with confidence that you revieitzd 17 Q. The Aurelian CPR was new information to yatiyjmu
18 A. Yes. Yes, briefly at that time, and then encarefully 18 didn't include that in the second report?
19 when Dr Longman presented it as an exhibit. 19 A. Ah. Yes.
20 Q. Andis there a reason you didn't mention the 20 Q. That's fair?
21 second expert report? 21 A. Yes.
22 A. |can say that it broadly supported what tleae, when| 22 Q. Okay. And what about the draft 51-101 thiatBvery
23 I've looked at it after Dr Longman's report. 23 Global had acquired as part of its fundrgisfforts;
24 Again, it was -- | was doing an indeperigeece of 24 were you aware of that document?
25 work. | really didn't care what anyone ¢lsaight. 25 A. Again, | think that one came up during docotne
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17.01 1 discovery, so | had a look at it then tah had 17:04 1 is because the geological chance of ssi@césis two
2 a closer look when it was presented in Dr loag's 2 times yours?
3 second report. 3 A. You mean two times smaller?
4 Q. Andis it fair for me to assume that you didmlude 4 Q. No -- I'm sorry, two times smaller, yes.
5 that document either because you were comdycti 5 A. Okay, yes.
6 an independent assessment? 6 Q. The difference is two times.
7 A. |struggle to remember quite what | thoughewt first 7 A. I'msorry, but you've just ...
8 saw it, but | certainly, after thorough revjévust 8 Dr Longman has actually not taken theeaztrr
9 thought it was a very poor piece of work aeelly 9 information from the RPS CPR. If you lookla next
10 didn't contribute to my understanding or are/® 10 page in his -- the true chance of succesgdorov A
11 understanding of the prospectivity of theaare 11 and Zborov B, and instead of being 6, 6 ori8%6
12 Q. Right. Sothe CPR from 2009 that you revibiuat 12 actually 16%. | don't know if anyone canfoamthat,
13 didn't attach to your report was a bettecgief work, 13 or 32%.
14 and that's why you relied on it? 14 Q. Right.
15 A. The footnote 107? 15 A. He's just not read the CPR properly and naststood
16 Q. Yes. 16 the chance of success.
17 A. The single reference to the CPR in my repefte 17 So when you drill a well and it has threservoirs
18 talking about, yes, the GaffneyCline -- 18 init--
19 Q. Yes, the one you used to support your esten#tat 19 Q. lunderstand --
20 one. 20 A. --you have three bites of the cherry, scctience of
21 A. Alright. Ithink I'd call that footnote 107 21 success is only limited(?) to one reservoir.
22 an off-the-cuff comment, that someone elsegnaduced 22 Q. Mr Atkinson, please.
23 volumes which were similar to mine. Whatuid have 23 A. So that's actually wrong.
24 done in there was also mentioned the RPS ®RiBh 24 Q. Mr Atkinson, you'll get the opportunity onrdiect.
25 supported my chances of success estimatésphmes 25 A. Okay, no problem.
Page 189 Page 191
17:02 1 are quite similar, and if | had mentiotfesl 51-101 17:05 1 Q. Okay. Thanks. You could have said ahaf in your
2 document | would have said that that was & pieze of 2 second report, right? Because you had red¢hie
3 work and wasn't worthy of comparing with -- 3 document. I'm just trying to understand why y
4 Q. Right, so you could have done all that -- 4 included some and didn't include others.
5 A. | could have done all that. 5 So your testimony right now is that youeaed
6 Q. -- butyou didn't do that, right? 6 this, you made some conclusions about ityand
7 A. No. 7 excluded it; that's fair, right?
8 Q. Maybe we should take a look real quickly at$h.R 8 Yes or no?
9 report, maybe just to get your thoughts onething. 9 A. Ithink my statement is that we fairly supeidily
10 If we could pull up Dr Longman's second rgpgbmight 10 reviewed it, gave it a read through, disalitise
11 also be referred to as the SLR report, thergkone. 11 contents and moved on. Which is a diffelerel of
12 And if you can go to paragraphs 24 and 2ghtRand 12 review to that which | gave it when Dr Longniacluded
13 if you can zoom in on those. 13 it as an exhibit in the second report.
14 So | think you had said earlier that had 14 Q. Yes, did you undertake the same level okrevor the
15 reviewed the RPS CPR before your secondtrejyau 15 2009 CPR that you included in footnote 1077
16 believe that it supported your estimatesybutdid 16 A. Yes. Superficial, | guess.
17 not attach it to your second expert repsrthat 17 Q. Superficial, but good enough to include erport?
18 fair? 18 A. As afootnote to my report, yes.
19 A. Just -- just to be absolutely precise, | nelner 19 Q. To support your estimates; right?
20 looking at it, we had a discussion abowhut its 20 A. Yes.
21 significance, and moved on. | then tookosel look 21 Q. Okay.
22 at it in response to Dr Longman's secondrtepo 22 Okay, moving on to PIIP, and just a brief
23 I think we just didn't attribute too muchrsfgcance 23 MR DRYMER: It's always dangerous to try to inmegivhat's
24 toit. 24 in counsel's mind. | know that since thatigre
25 Q. Right. Is the reason why you didn't attébiaio much 25 | spent much of my life. But | wonder whethredue
Page 190 Page 192

52 (Pages 189 to 192)

Anne-Marie Stallard
for Trevor McGowan

Re-amended
by the parties

Monday, 5 February 2024




Discovery Global LLC -v- Slovak Republic

Day 4 -- Hearing on the Merits ICSID Case No. ARBRI1 Monday, 5 February 2024
17:.07 1 course the suggestion is going to be rmatle 17:09 1 reports are within the Magura and the Bulppes;
2 Tribunal that you included reference onlyttalges or 2 right?
3 estimates or reports that you decided weliaeénwith 3 A. That's correct.
4 your estimates, and excluded those which viteren 4 Q. Sowhen it comes to your petroleum initiafiyplace
5 | don't know if that's what we're goingo®told, 5 calculations, those amounts represent the@sti
6 but just in case it is, what would be younesrsto 6 volume of hydrocarbons that are potentiallgilable
7 that? 7 within each prospect?
8 A. No, is my answer. Everything | looked at,rthahly, 8 A. Yes.
9 contributed to my report and has been mertiotiee 9 Q. Yes.
10 been very open about what's -- yes. Sommptiis been 10 A. Yes.
11 excluded. 11 Q. And obviously these are still only potergiaiounts,
12 The only things that haven't been heavily 12 but with all of your prospects being withie tMagura
13 incorporated were things that | looked atflyrj and 13 and the Dukla nappes, the PIIP estimatessept
14 there were things that weren't at my dispasain | was 14 potential amounts of oil and gas within thaseas of
15 doing the majority of the work. 15 the Magura and Dukla nappes?
16 But, for example, in document discoverg,had 16 A. Correct.
17 a quick look at some reports, and | can passhember 17 Q. Now, I think you said it earlier, but if yoould just
18 this GaffneyCline report which was broughirty 18 confirm, historically, the Silesian nappe basn more
19 attention, and we had a look at it and thaugéll, 19 productive than the Magura and the Dukla espp
20 that's not going against what I've said;lsm¢lude 20 A. Thatis correct.
21 a reference to it. 21 Q. Now, I want to walk through, briefly, thedlr
22 MR DRYMER: Very good. Thank you. 22 benchmarking exercises that you undertoakweére
23 A. And the same with the RPS CPR report. | khbave 23 going to start with the first report. | kngau've
24 included that because that was actually quite 24 updated it, so we'll get to the second report just
25 supportive. 25 saying that now in case you feel compelledke me
Page 193 Page 195
17:08 1 MR DRYMER: Thanks. Please continue. 17:110 1 there.
2 MR PILAWA: No problem. Thanks. 2 So if we could start with the first bencivking
3 Just talking in broad strokes about wikR P 3 exercise and we'll go to paragraph 175 of ficstr
4 estimates are, your instructions are to cateul 4 expert report on page 74.
5 an independent estimate of hydrocarbon volumpkace, 5 A. Oh, sorry, say that again? First report?
6 and then estimating the chance of finding th&mere 6 MR DRYMER: 175.
7 is a level of uncertainty in this, you acknedge that; 7 A. Paragraph 175.
8 right? 8 MR PILAWA: Correct.
9 A. Very much so. Yes, in fact our job is to captthe 9 A. Sorry, | misheard you.
10 range of uncertainty. 10 Q. Totally fine.
11 Q. Right, so there's a level of uncertaintyhis.t 11 A. Yes. I'mthere.
12 Now, without drilling an actual exploxatiwell you 12 Q. Okay. So here this is your benchmarkingaiseito
13 don't know actually if there's oil or gagtett 13 show that your PIIP estimates are reasonabid.you
14 specific accumulation; fair? 14 benchmark your results against three argiglin the
15 A. That's correct, right. 15 Silesian nappe in Poland; right?
16 Q. And the estimates, of course, are only ad gedhe 16 A. That's correct.
17 data you have on hand? 17 Q. And we can see those in the image theregtagraph
18 A. Yes. 18 178. The average of those three anticlimése
19 Q. Fair statement? 19 Silesian nappe is 49 MMboe, and the averagaah fold
20 A. Yes. 20 that you analysed in Discovery's licencesaeea 11-14
21 Q. Good. So you talked about this a littleifbithe 21 MMboe per fold; you recall that?
22 presentation you just gave, but Discoveiggnke 22 A. Yes, | do.
23 areas lie within the Magura and the Duklgpespright? 23 Q. Okay. And | understand that because thdysiea
24 A. That's correct. 24 showed that the Claimant's license area icetdower
25 Q. And all of the prospects that you've creatgaur 25 amounts than the benchmarked amounts, yaluctad that
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17:12 1 this was reasonable; is that fair? 1715 1 area, you may find the same small oitifielYou may
2 A That's fair. 2 find bigger; you may find smaller.
3 Q. Okay. Butyou do agree with me that it's efge that 3 Q. Yes.
4 the Silesian nappe contains more oil or gas the 4 A. Yes.
5 Magura and the Dukla nappe; right? 5 Q. Yes, that's fair. But you were very spedifichoose
6 A. No. No, | don't agree -- | don't think thdt's 6 three anticlines in the Silesian nappe andimgt
7 proven to have more oil and gas. 7 prevented you from doing that exclusively waitthe
8 Q. Yes. 8 Magura nappe; correct?
9 A. Because it's been drilled. I think on theiba$ the 9 A. Ah, I can explain why | chose those ones It'
10 wells that have been drilled in the Magunapesto 10 because --
11 date, it's fair to expect the Silesian napgdeave 11 Q. No, I just want to -- you had the abilityuadertake
12 more. 12 a benchmarking exercise exclusively withiaMeagura
13 Q. Uh-huh. 13 nappe. You had that ability, right?
14 A. That's not to say that in the future we wéind that 14 A. No.
15 more wells are drilled in the Magura nappe:\ae'll 15 Q. Ithink you just did it on your slide earlteday?
16 find better sands. 16 A. It's because the folds are less easy toifgdmgcause
17 I think the basic point that the Silesiappe has 17 they are a little more complicated in the Maghappe.
18 probably generally got more oil than the Maguappe is 18 So the Silesian nappe, you can see thetfuddsire on
19 a fair point. 19 the map that -- you are seeing that there nidve
20 Q. Okay. Irealise there's a lot of uncertaintthe oil 20 surface geology map allows you to identifyeveithe
21 and gas world and in figuring out what walgpen in 21 folds are, so they are just easily identiiab
22 the future, but | think I heard you say thaterally 22 Q. Okay.
23 we would expect the Silesian nappe to have miband 23 A. So |l went for the easy -- folds that werdesigo be
24 gas than the Magura and Dukla nappes? 24 able to be identified.
25 A. Yes. Based on current data. 25 Q. Butthere is oil production in the Magura pepright?
Page 197 Page 199
17:13 Q. But comparing the PIIP estimates to thesBin nappe 17:16 A. Thereiis.

1 1

2 says nothing about whether the estimatessasonable 2 Q. Okay. And we'll come back to the third benahking
3 in relation specifically to the Magura and Bkla 3 exercise that you've done, but that was dusre of

4 nappes, does it? 4 that, exclusively within the Magura nappeht®

5 A. Ithink what | was attempting to do with thigs just 5 In fairness, Mr Atkinson, we'll bring ip@and

6 to say, if my volumes had come in higherhersame as 6 we'll come to that.

7 the Silesian nappe, | would have been worri&@ll, in 7 A. Yes,yes.

8 fact | wouldn't have been worried, | would dagdone 8 Q. Okay, so let's go to the second benchmarkiag-ise
9 9

my analysis, and changed some assumptioret to g you did in your second report. And if we &aep this

10 a lower number. 10 image from the first report -- sorry, shobéve told

11 Q. If I can ask you about that right there. 11 you before.

12 A Mm. 12 Okay. Are we able to go back to theinabpage

13 Q. Sorry, but if it would have been higher thatild have 13 that we were just looking at? | believe this

14 caused concern because historically the Magnd the 14 page 74 of the first report.

15 Dukla nappes have produced less oil; right? 15 THE PRESIDENT: It's actually page 53.

16 A. Yes. 16 MR PILAWA: Yes, that one right there. Keep thae up.

17 Q. Okay. So you're going over to three angdim what 17 And then in the second report, page 3Besecond

18 has historically been a more productive najié that 18 report. Right. Right there.

19 says nothing about what's taking place withénMagura 19 So, this second benchmarking exerciskifave can

20 and Dukla nappes in relation to themselvegadl agree 20 zoom in on the top one. I'm just interestetthie area

21 to that? 21 that's selected.

22 A. I'mnot sure | do. Where the Magura nappseteen 22 EPE OPERATOR: The one on the right-hand top?

23 drilled so far and is in Poland, it's -- thésy 23 MR PILAWA: That would be great, thank you veruch.

24 smallish oilfield has been found, there'imgj -- if 24 I think the one above that, sorry. Yes, khaou.

25 you come 50 kilometres south to the Clairadicience 25 So you have selected two 1,245 squanenkilre
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17:18 1 areas. It's the same size as Discovmstge area. 1721 1 resource density in the Magura nappe ubm&ilesian
2 But if we look at these pictures, this newdbenarking 2 nappe data. I'm saying how much oil per sgjuar
3 exercise still captures almost the entiretiheftwo 3 kilometre is there in Poland. | would expecdbe
4 larger anticlines from the first benchmarkingrcise; 4 below that. I'm contrasting, I'm benchmarkifrg not
5 right? 5 saying they're the same.
6 A. Yes. 6 Q. lunderstand that, but | don't understand tieacking
7 Q. And if we look at both images closely, if yaan kind 7 to be the same or necessarily what the purmgfcbes
8 of zoom out on that one a little bit, thiscat 8 is. The ultimate purpose of your expert refsoto
9 benchmarking exercise only extends into thguvknappe 9 give an amount that is found within the Maguaape.
10 just the slightest bit. | notice the bordmes 10 You are giving the Tribunal an amount theitiser in
11 removed on the right, but if you're lookirghe 11 the Magura nappe or the Dukla nappe. These/lere
12 images, it just touches the Magura nappslitjetest 12 all your prospects are; right?
13 bit. Is that a fair characterisation? 13 A. Exactly.
14 A. Are you talking about the blue polygon? 14 Q. Those are where all the prospects are, right?
15 Q. Right. 15 A. Yes.
16 A. Well, it captures a lot of the oil fields tre Magura 16 Q. Exactly. So the purpose of the PIIP estimate to
17 nappe, | believe. 17 tell the Tribunal that: we should expect daie
18 Q. Right. It captures that tiny little pocket. 18 amount of oil and gas from the Magura najpukthae
19 A. Well, yes, where the oil is on the Magurapep 19 Dukla nappe. And my question to you is, ghytooking
20 Q. Yes, where the oil is. 20 for an analogous basin when you can just ilodke
21 A. Yes. 21 Magura and Dukla nappes themselves?
22 Q. That little sweet spot. Okay. 22 A. The reason is because in the Dukla nappe sketrt
23 So what I'm struggling with is, why didytu just 23 with the Dukla nappe, it contains certaireresir
24 draw this area exclusively within the Magoappe? 24 sands, the -- | call them Menilite type sartios
25 A. Ah. Because at this stage | think my --\énail and 25 better quality type sands, and they are fowride
Page 201 Page 203
17:19 1 gas fields in the Magura nappe and thddDudgppe in 17:22 1 Dukla nappe in Poland and they're alsndan the
2 the Claimant's licence area. 2 Silesian nappe. So | can use all of the igites in
3 Q. Mm-hm. 3 my estimation | could use all of the Silesiata to
4 A. So not exclusively in the Magura nappe, ands just 4 support prospects directly in the Dukla nappe.
5 estimating average properties across thosaeappes. 5 that's one reason.
6 And | was just choosing areas from Polanthénblue 6 And the Silesian nappe has oilfields mlbtter
7 polygon, which incorporated two of the napassvell. 7 quality reservoirs, and it also has oilfiglushe
8 | wasn't -- yes. It's not just the Magurapajn 8 poorer quality reservoirs. So mixed in amoads
9 Slovakia, | think is what I'm saying. 9 those oilfields in Poland are some in -- altfiothey
10 Q. lunderstand that. But if you want to lookvhat's in 10 are in the Silesian nappe, they contain aimilcks
11 the Magura nappe, isn't the best place totsg 11 that you would find in the Magura nappe. tBhahat
12 Magura nappe? 12 | mean by "analogous".
13 A. |l wasn't looking just at the Magura napp&ab 13 THE PRESIDENT: I'm not sure | understand thésause
14 looking at the Magura and Dukla nappes. 14 | understood before that the Silesian nappddibe
15 Q. And Dukla nappe. So if you want to look aatis 15 more productive as a rule. So if you juskeria
16 expected from the Magura nappe, you lookeMagura 16 analogous, that doesn't take into accourtitgiesr
17 nappe; if you want to look at what's expeateitie 17 productivity.
18 Dukla nappe, you look at the Dukla nappe? 18 A. If I may just say what | mean by "analogou&halogous
19 A. | see that the basins are analogous, andl thatuse 19 is not -- | would make a point of saying it the
20 the Silesian nappe to compare with the Magapge. 20 same as, but --
21 Q. Mm-hm. 21 THE PRESIDENT: No, that | understand.
22 A. With the caveat that there was less goodvese 22 A. --there are so many similarities that geickaity they
23 there, and that there would -- and so angnagts 23 are analogous. Specifically, I'll find soci¢he
24 I make from my -- and remember this is a herarking 24 really best reservoirs in the Silesian nappd,
25 exercise so I'm contrasting; I'm not tryiadind the 25 I won't find them in the Magura nappe. Sowéry best
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17:23 1 reservoirs. 17:26 1 So there's a bit in that corner witleeeblue is
2 But the poorer reservoirs, the flysch,-the 2 present and the pink isn't. It's Magura ahi af
3 there's the stuff where there's just shalettzeml 3 Silesian as well. It comes back in, doesn't i
4 a bit of sand, shale and then a bit of sdr&not so 4 THE PRESIDENT: Yes, so there's not much Magupgpea Or
5 good reservoirs, that's everywhere. Thatken 5 do | misunderstand?
6 Silesian nappe, the Magura nappe, the DuldpenaSo 6 A. And that is one of the points, and to comekltagour
7 some of the oilfields in Poland have sandskhre -- 7 question, there's just not as much data. elharfew
8 they're more similar to the Magura nappe. dpEosite 8 oilfields there, but as | tried to show in my
9 is not true. The Magura nappe does not havess 9 presentation earlier, you move south, it bitlig
10 similar to the best ones in the Silesian aapp 10  it's wooded, there's just been less oil &sd g
11 THE PRESIDENT: Yes. That may be the issue, no? 11 exploration. So there are fewer oilfields.
12 A. Yes. So when | started this whole exerdisegt was -- 12 So | think our database of oilfieldst jusing
13 I thought: | can keep things simple, | camkaaut the 13 that-- I think | also showed Dr Longman'agir, even
14 resource density in Poland, or somewherenttiens 14 with my changed area -- it's still quite adest amount
15 of barrels per square kilometre, and justipiulby 15  of oil per square kilometre.
16 1,245 square kilometres. And | immediatétyte 16 But it's based on a small amount of dAis my
17 problem that | indicated that Dr Longman hadinto: 17  orange bar. Or it's based on three fietdg,drange
18 what is the resource density, what is tha trat 18 bar on that graph. If one of them didn'csed, it
19 I should consider, how many barrels do lipthat 19  would be two-thirds of the height. If twotbém
20 equation. It's a very difficult thing. Swént down 20 didn't succeed, it would be one-third oftieeght.
21 the traditional route of mapping specificjpcd 21 THE PRESIDENT: Apologies.
22 prospects, and | thought that would be mefertlable, 22 MR PILAWA: No problem.
23 more transparent, to everyone. So | tookahproach. 23 I have no further questions, Madam Peggid
24 And so | did that, | came up with a numbee 24 THE PRESIDENT: Questions in re-direct, Mr Neviing
25 amount of oil in place. But as you've sdieis, really 25 (5.28 pm)
Page 205 Page 207
17:25 1 is uncertain, so I've got to make sureltivanot 17:28 1 Re-direct examination by MR NEVEN
2 really a long way from reality, and hence ellnhow 2 Q. Yes.
3 much oil and gas is there in Poland. I'm etipg 3 Mr Atkinson, you were discussing earltbere was
4 there to be less here proportionately thaariRbland 4 a discussion about whether there had been any
5  thatwas the exercise | was undertaking. 5 reinterpretation of data after Discovery pasgd AOG;
6 THE PRESIDENT: And can you show me on these mdgad, in 6 do you recall that?
7 your benchmarking, is on the Magura nappealee 7 A. Yes.
8 I'm not sure | understand this. 8 Q. And you referred to it as having been repraegs
9 A. Yes, | think -- can you see the pink polygou ¢he 9 A. Yes.
10 blue polygon at the top? 10 Q. Forthe record, that was at transcript 1§80e 180,
11 THE PRESIDENT: Yes. 11 line 3).
12 A. Where you've just got blue polygon and ndialygon, 12 A. Mm-hm.
13 that's probably largely Magura nappe. 13 Q. Can you explain what you mean, what's tHerdifice
14 THE PRESIDENT: Yes. 14 between reprocessed or reinterpreted?
15 A. One more thing, and to come back to the égpregat 15 A. Ohokay, yes. Certainly.
16  was raised earlier -- 16 So seismic data is acquired in the &eld you end
17 THE PRESIDENT: If I'm trying to look at the bexkline, 17 up with some tapes, digital tapes of datd,itais
18  whatever itis -- 18 a big process to take that raw data andectbat
19 A. That's the national boundary. 19 images we've been looking at, with the seis®ctions.
20 THE PRESIDENT: --thenit's a little bit ... 20 There's quite a bit of seismic processingg@oe So
21 A. Yes, there you go. That area there. 21 that is done. It gives you a seismic sectiéou can
22 THE PRESIDENT: That | understood, yes. Is ithige 22 look at that, interpret the horizons, do wjmat do.
23 Magura nappe, when | look at the map onéft@ Iit 23 So that's an interpretation exercise.
24 seems to be further up, no? 24 Quite often you go back to the raw da#'s been
25 A. Ohyes. There we've got it on there, havee? 25 acquired, those tapes, digital tapes of daizyou
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Page 210

have another go at processing it to trpake a better 17:32 1 have vast volumes, but this is 2D datit;ssa little
2 image of the subsurface. And then you caampntt 2 different. Actually, probably the most sigeeint
3 that; that would be a reinterpretation of the 3 thing is experience, so the first guys whaiaecthe
4 reprocessed data. 4 data would have processed it, come up wigsalt, and
5 Q. Thank you. 5 then every succeeding person will have builthat and
6 A. Soisthat-- yes? 6 done a slightly better job, based on whaptiegious
7 Q. And you mentioned, when you were discussiagjtiality 7 people did. So it's an evolutionary thing.
8 of the seismic, you mentioned -- and againthfe 8 It's more of a human thing than a compthieg, to
9 record, this is transcript 16.53, (page 1i32s| 9 be honest, with 2D seismic.
10 14-17) -- there was a question as to wheliker was 10 MR DRYMER: So when Mr [Newing] asked you: doles way that
11 acquired in the right way and processedairitiht 11  datais processed affect how useful thatidatehat
12 way. 12 you're saying is it depends on who is ddireg t
13 So, bearing in mind how you've just eixgéd the 13 interpretation? Or the processing of tha.dat
14 difference, does the way that somethingdsgssed 14 A. Both of those things. Both of those thingss. So
15 affect how useful that data is? 15 you would like to think --
16 A. Thatis -- yes, if the seismic data has lprenessed 16 MR DRYMER: Not the manner in which the technidgiased,
17 poorly it will be hard to interpret it. s been 17  oritisthat - it's all a question of kndww is what
18 processed well, it will be easier to intetpre 18 you're saying?
19 Q. Thank you. Could we please now turn to ... 19 A. Ithink so, yes. And, in fact, in the repolrthink
20 MR DRYMER: Who did -- you mentioned reprocessifithe 20  I'might have written it somewhere, or | réathat
21 data. Who did reprocessing in this case? 21 actually each succeeding seismic acquisititine
22 A. The -- | think, and someone may be able toecome, 22 field improved. So there was one -- | thimére is
23 but | think the last -- 23 a mixture of companies: there was a Hungadanpany,
24 MR DRYMER: Your counsel is not allowed to. 24 a Polish company, maybe a Slovakian compahgy
25 A. Oh. I'm pretty sure that the last phaserofgssing 25  acquired the first data, that was --
Page 209 Page 211
17:30 1 was done by a company based in Aberdéied Geismic 17:.33 1 MR DRYMER: Yes.
2 Image Processing Ltd, SIP, and | definitebatie 2 A. Then the next guys came along, acquired soare data.
3 seeing some seismic processing reports frem,tand 3 They learnt from the previous lot and charthedvay
4 I think, you know, if -- they are a well-esiabed 4 they acquired.
5 company. 5 MR DRYMER: |see. |see.
6 MR DRYMER: When would that have been done, dorgaall? 6 A. Soitwas an evolutionary thing.
7 And on whose behalf, is what I'm getting at? 7 MR DRYMER: Thank you.
8 A. | believe for the Claimant. | think | wasitwas 8 Back to you, Mr Tushingham -- Mr Newingygon me.
9 either -- 2012, maybe? | would have to -olis 9 Excuse me, sir. | didn't see who was talking.
10 probably refer to my notes and find the amsiugt 10 MR NEWING: That's okay.
11 | think around about 2012. There was soroegssing 11 MR DRYMER: ljust heard. Pardon me.
12 going on as late as 2014, so I've heard atedtyd 12 MR NEWING: Mr Atkinson, you were taken earlierfootnote
13 I think actually my colleague has -- Gdtioward 13 107 in your second report. If we could pielagve that
14 has a timeline which he has created as ahiexh 14 up on the screen, it's at page 45.
15 MR DRYMER: My mic is not working -- I'm going &peak 15 A. Say that page again, please?
16 loudly and try -- 16 Q. Page 45.
17 I don't mean to be obtuse, but | will gk 17 A. Of the second report?
18 question as neutrally as | can: have praogssi 18 Q. Of the second report.
19 reprocessing techniques advanced over tindeR't 19 A. Ah, okay.
20 know if it's a function of computer powemat. 20 Q. Do you have that?
21 A. No, they have. But | think possibly morersiigant -- 21 A. | do, thank you.
22 this is very -- 22 Q. This says:
23 MR DRYMER: Computing power, | meant. 23 "l also note that a 2009 CPR produceGafjney
24 A, --fairly straightforward to the seismic pessing. 24 Cline & Associates for a previous operatdahef
25 Computing power comes into play with 3D delteen you 25 Claimant's licence estimated a gross gasimesa."
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17:34 1 And at the end you will see it says: 17:38 1 difficult to communicate, difficult to irfement, we
2 "See CHO065 ..." 2 made a simplifying assumption that we finéhgle sand
3 A. Ah,yes. Yes. 3 in a success case and the thickness wouldwhigh
4 Q. Isthat a reference to one of your exhibits? 4 made it easier to estimate my chance of sscd&ich
5 A. Ahyes. That's to one of my colleague's atdhib 5 was, | think -- | did compare it with Zboroy Bs not
6 Q. That's to, indeed, Mr Howard. 6 dissimilar to my chance of success on a simila
7 A. Yes. 7 prospect.
8 Q. Canwe please pull up CH-065. Is this theidwst that 8 And | think the same is true for Zborov A.
9 you were referring to that you had seen #farred to 9 MR NEWING: Thank you, | have no further questions
10 the Gaffney Cline & Associates CPR? 10 (5.38 pm)
11 A. Right, okay. That looks familiar, yes. Yi's, 11 Questions from THE TRIBUNAL
12 coming back to me now. 12 MR DRYMER: One general question about somethmgsaid
13 Q. Thank you. 13 near the outset of your -- | think in youegentation,
14 You were also asked some questions aheut 14 or maybe later on in your examination, thecept of
15 geological chance of success in the RPS demipe 15 this not being a "seismic-led" exploratioeaar
16 person's report that were referred to in @rgman's 16 I think | understand, and | think thas tivasn't
17 report; do you recall that? 17 seismic-led by virtue of the geology and Ioue of
18 A. Ido. 18 the fact that there just wasn't much seisiaia
19 Q. And do you recall that you said that youesadd that 19 available, could you just expand brieflyegplain
20 Dr Longman had misread the document andhbatue 20 briefly what you mean by "seismic-led expliorl'. Is
21 chance of success was higher? Do you tbedH 21 that a critique or is that just an observeétio
22 A. That's correct, yes. 22 A. Just an observation. The opposing expertarself, we
23 Q. Can | ask for Exhibit CDL-008 to be pulled pfease. 23 work in parts of the world where we have @ftseismic
24 This is the RPS competent person's repaoltti@ 24 and everything is very seismic focused.ehsimost of
25 A. That's correct, yes. 25 my time on my day job interpreting seismitada
Page 213 Page 215
17:36 1 Q. Could | ask for us to turn to PDF pagepase, 17:39 1 Occasionally you work in an onshondgrenment like
2 internal page 84. Is this the document tbatwere 2 this and the data is poorer quality, theess bf it.
3 referring to? 3 This is a bit of an extreme. | have workedrigas in
4 A. Yes, that's correct. 4 Kurdistan, in northern Irag, where there wase&ismic
5 Q. Would you like to explain your position? 5 and | had to come up with -- | authored a ostent
6 A. Yes. So looking at the top table, the ZbdBov 6 person's report on a thing called Sangaw Ne#tich
7 prospect, the RPS evaluated that -- a weledron 7 was a Sterling Energy prospect.
8 that prospect as having five sands in ithen t 8 MR DRYMER: Just out there no seismic because apbo
9 left-hand side: Palaeocene, Eocene, et cetera, 9 bothered or because seismic wouldn't havealede
10 et cetera. So each one of those sandsdndily, 10 anything.
11 they give a chance of success of findingpigis as 13 11 A. They hadn't got round to it yet. There's auhill,
12 and as low as 6. 12 just like those ones in the Silesian nappenwiou look
13 It's a slightly complicated way of doitgout if 13 at the map and there's a hill, and you cstnyork out
14 you have five bites of the cherry, you'reéasing 14 that that hill means under the ground there's
15 your chance of finding one of those sandsal&old, 15 a structure which you might be able to @riidl find
16 even though one sand has a 13%, anotherasr# h 16 oil. So | had to try and come up with praspe
17 another one has 6, overall the chance oifiind sand 17 resources on the basis of a hill.
18 with a well at that location, just one, i980So that 18 We're a stage further on from that. &/gtitl
19 there says "STOCHASTIC TOTAL (given at lehst 19 very frontier, we've got 25, | think it igismic
20 success)", and on the right-hand column GR&8. 20 lines, so we're better off than | was in Iraq
21 It's a complicated bit of statistics, buse-that 21 The next stage, and | think, as | undetit,
22 prospect itself has a 30% chance of sucness, 6% 22 they would try and drill a well, find somé, gjet
23 chance of success. 23 some -- you know, build on that and whenwegot
24 We had conversations amongst the teant aliwther 24 enough confidence, and probably ability toda@ money,
25 we should do this, and because it's rathepticated, 25 | suppose, spend some more money on theiseisth
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17:40 1 define the prospects better. 17:43 1 THE PRESIDENT: Or potentially available oil.
2 So | should probably qualify what | saldis -- 2 A Yes. Yes. It's avery early stage, it's erqion,
3 it's right on the cusp. A lot of these praspexist 3 so we haven't proven it yet, so it's what weeet to
4 because there's seismic there. But theytre no 4 be there.
5 completely described by seismic. It's righttee cusp 5 THE PRESIDENT: And it's to be sure whether oihishe
6 between having no seismic and having a rehl®na 6 ground you must drill?
7 amount. It's up in the middle. 7 A. That's correct.
8 | think one -- | created one prospectcivhias -- 8 THE PRESIDENT: Yes.
9 oh no, no. It had one seismic line on itt Bainly 9 And you work with probabilities, and yoa the P90,
10 | created it because the surface geology thap, 10 P50, P10 probabilities; is that right?
11 geology map told me there was a fold undénnead 11 A. Yes, that's correct. Actually, my job islhe#o
12 therefore | could expect to drill there aimdl some 12 capture the range, because it's very diffiousay
13 structures. | think there probably was ast@ne 13 how much is actually there. So if you captine --
14 seismic line. 14 you say how little there could be and how Imihere
15 MR DRYMER: Thank you. 15 could be and then in the middle is the bstinate.
16 THE PRESIDENT: If | take a big-picture view,nderstand 16 THE PRESIDENT: But still you're not sure tharhis oil:
17 what you have done is looked at the volumas - 17 it's not only a matter of quantity, it's atrenof
18 estimates of volumes in place, and geologitahces of 18 principle, of fact; is that right?
19 extracting these volumes; is that what it is? 19 A. That'sright. That's correct. So in thenthat
20 A. Yes, the geological chance of success, lguste 20 you're describing it, if | say there's a 2€8ance of
21 explain what that is. It's if we drill thesiivon 21 success, there's a 20% chance of succdssreflieing
22 a prospect, what is the chance of encougteriror 22 oil there.
23 gas which you could -- would flow to surfaaed you 23 THE PRESIDENT: But there could be one drop?
24 think: ah, yes, if there's enough down theild 24 A. There could be just a little drop, and then'se at
25 probably make a successful oil or gas fieleth 25 the start of the curve. There could be litthg and
Page 217 Page 219
1742 1 The one thing it doesn't do, it ddesay how much 1745 1 then it could be quite lots, or it mayréally a lot.
2 is down there. It just says that I've fouarhs, 2 So -- but you just get on to that range ofinas.
3 | don't know how much, just some, which isatae of 3 That's where the chance of success is.
4 flowing up to surface. 4 THE PRESIDENT: Right. Thank you. | just wantedbe sure
5 So that says I've made a discovery, agmlybu 5 that | had understood this correctly.
6 drill a few more wells and you hope you'retlea curve 6 Thanks, | had no other questions.
7 and that you've found a lot of oil. It mayyuel've 7 So no further questions? So that leads tie
8 found a small amount. So | would call thatiecess -- 8 end of your examination. Thank you very much,
9 I'm a technical person; it's a technical ssscévly 9 Mr Atkinson.
10 commercial friend -- 10 MR ATKINSON: Thank you, Madam President. Thgol,
11 THE PRESIDENT: Butit's not necessarily a conuiagr 11 Tribunal.
12 success. 12 THE PRESIDENT: So, looking forward to the couéition
13 A. Yes, itrequires -- 13 tomorrow, we will hear Mr Moy and Mr Howaid;that
14 THE PRESIDENT: And that is what your colleagi@sewed? 14 right?
15 A. Yes. Yes. 15 MR NEWING: That's correct.
16 THE PRESIDENT: Yes. So you have calculated/themes of 16 THE PRESIDENT: Then Mr Longman, and Mr Duartlrsand
17 resources, we're at the level of resource'sewot 17 Mr Acklam most likely Wednesday morning? How is
18 speaking about reserves; right? 18 this -- I'm first looking at you, because youno,
19 A. Ishan't pick you up on the picky terminolpbut 19 I need to look at you because you are fostgithe
20 | think you're right: oil that's in the grajmot the 20 cross-examinations.
21 amount of oil that will eventually end upsnface, 21 MR PILAWA: Right. So | think that we could berte with
22 yes. 22 Dr Moy and Mr Howard in the morning.
23 THE PRESIDENT: And this is oil that not is iretground 23 THE PRESIDENT: And then we would take Mr Longnirathe
24 but may be in the ground. It's a potential . 24 afternoon?
25 A. Thatis absolutely correct, yes. 25 MR NEWING: Yes.
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17:46 1 THE PRESIDENT: And that can certainly be clatgnl? 17:49 1 a pleading? That's what Mr Anway wasragki
2 MR NEWING: Yes, | intend to complete -- if it viarthat 2 THE PRESIDENT: Well, it will essentially be a atiéing that
3 way | intend to complete Dr Longman tomorrdteroon. 3 can be interrupted by questions, becauses;tlyat
4 THE PRESIDENT: So we would have for Wednesdayningrleft 4 may well happen. So I'd better say it likatth
5 Mr Duarte-Silva and Mr Acklam, | mean together 5 MR ANWAY: | certainly expected the questionsguess what
6 MR NEWING: Correct. 6 | was trying to ascertain -- we had some disicn
7 THE PRESIDENT: Does this sound like a reasongplaig? 7 earlier today about this too, | don't wanspeak for
8 MR PILAWA: Reasonable to me, yes. 8 both parties, but | think this is very helpful
9 THE PRESIDENT: Good. Is there anything that wechto 9 whether we should be preparing a presenta@uch
10 discuss? 10 tonight. But it sounds like we should betimgito
11 As we said, tomorrow at the end of thewle will 11 hear what your concerns are first tomorrow.
12 give you some either questions or indicatifrtepics 12 THE PRESIDENT: I think, yes, it might be a tfiremature
13 that we were more interested in your addngssn 13 to prepare something tonight because it radyekides
14 Wednesday afternoon. 14 what we are really interested in. So if gao reserve
15 MR NEWING: Thank you, Madam President. 15 the preparation for tomorrow night --
16 (Pause) 16 MR ANWAY: And that's what we have planning on.
17 THE PRESIDENT: Can we start earlier tomorrow8 atclock, 17 THE PRESIDENT: -- that would make more sensg, ye
18 or is this a difficulty? 18 MR DRYMER: But nor are we asking you to spemahight
19 MR ANWAY: | think that's fine with us. 19 tomorrow preparing 100 pages.
20 THE PRESIDENT: That's fine with you? 20 MR TUSHINGHAM: That was what | was just goingatsk!
21 MR NEWING: That's fine with us. | was just ckieg with 21 I think certainly -- sorry, Professor Sands.
22 Dr Moy that he would be available, that wis a 22 PROFESSOR SANDS: And it may be there are vavy fe
23 THE PRESIDENT: Yes, good. 23 questions. It may be there are very shivrteaits.
24 MR NEWING: That's fine. 24 MR TUSHINGHAM: I think, I'm speaking for mysdiere, but
25 THE PRESIDENT: Then let's start at 9.00 tomornogrning. 25 I may speak for Mr Newing as well, we arekety,
Page 221 Page 223
17:48 1 MR ANWAY: Madam President, if | might justjuire, or just 1750 1 | think, to be able to be able to pulkeibeer another
2 confirm, what the Tribunal's plans are witbpect to 2 slide presentation, but we will certainly have
3 Wednesday? My recollection was, was thattitsinal 3 a comprehensive set of answers to questions.
4 said it did not wish to have closing argumebits 4 But if you would very much prefer a slide
5 instead that there would be sort of an howoor 5 presentation, then we will do our best. Lst]j
6 understanding that timing is flexible, of ctiess and 6 wondering what the Tribunal's preference waed
7 answers with the parties. 7 THE PRESIDENT: Well, | mean there's ways of being
8 THE PRESIDENT: What we have in mind is that toroerbefore 8 convincing even without slides!
9 we close for the day, we will give you a fewlications 9 MR TUSHINGHAM: | quite agree!
10 of what we would like to hear on Wednesdagr 10 THE PRESIDENT: Sometimes, you look at peopleyandtell
11 instance, we would say, | don't know: we hastheard 11 them something, it may be more effective thearing
12 much about Kriva Ol'ka, for instance. Andrthcan you 12 100 slides.
13 please emphasise this rather than Smilnghatas been 13 MR TUSHINGHAM: Yes.
14 discussed a lot. 14 THE PRESIDENT: So we're not expecting slides.
15 I'm not saying this now. I'm just --gimay be 15 MR TUSHINGHAM: That's very helpful.
16 a possibility, or there may be a particutgyal issue 16 THE PRESIDENT: | mean, we're not prohibitingles, unless
17 that we would like to hear more about. Amehtwe may 17 you want to agree between the two of yout viguare
18 have questions on the spot as well, of course 18 not really expecting slides.
19 MR ANWAY: Sure, okay. 19 MR TUSHINGHAM: That's very helpful, thank you.
20 THE PRESIDENT: But the idea is more to give you 20 THE PRESIDENT: It's more, you can explain a feings and
21 some indication, and then you have an howrap up; 21 we may then add additional questions if weslzny.
22 whatever else you think is important to sdiyourse 22 MR TUSHINGHAM: Perfect.
23 you will tell us. 23 THE PRESIDENT: Is that sufficient clarification?
24 MR DRYMER: Do you think they should expect qigss from 24 MR TUSHINGHAM: That's very helpful.
25 the Tribunal during the wrap-up, or is thigrenof 25 MR ANWAY: Very helpful and consistent with whathink the
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1751 1 Tribunal had originally told us.

MR DRYMER: | should say we're sensitive too te fact --
I'm always sensitive to the fact that it's show oddly
easier living out of a suitcase and a war rdban it
is for people who are in their own cities wother
obligations close at hand, to be working thgiothe
night. So, | just mention that for myself.

PROFESSOR SANDS: Following on from my friend ceimeither
of these sides have appeared before me bpfwple
who have will know that | am constitutionatigposed to
slides.

MR DRYMER: Now you tell them!

PROFESSOR SANDS: | want advocacy. Slides amplete
distraction to advocacy.

MR ANWAY: Then we apologise for our opening staent!

PROFESSOR SANDS: That is my personal view.

THE PRESIDENT: | would beg to differ in the sertisat
there are slides that are helpful. It afietels how
you do them.

That allows us now to close for the niginid we'll
discuss slides later on!
See you tomorrow. 9 o'clock.

MR TUSHINGHAM: Thank you.

(5.53 pm)

(The hearing adjourned until 9.00 am the foitgnday)
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