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10:28 1 Wednesdalfebruary 2024 10:31 1 in the treaty is an autonomous FET stahatet limited
2 (10.28 am) 2 to the minimum standard of treatment in cusigm
3 THE PRESIDENT: Good morning, everyone. | hope il 3 international law, and so therefore, basethen
4 have some energy for this last stretch offthad day 4 interpretation of the ordinary meaning of titxens of
5 of hearing. It's a short day. 5 the BIT, taken together with the consistent
6 Is there anything you wish to raise befeesgo 6 jurisprudence of the tribunals who we havetegio
7 into -- | give you the floor, Mr Tushingham? 7 extensively in our Memorial, our position st the
8 MR TUSHINGHAM: Nothing from the Claimant's side. 8 FET standard in the treaty does protect aesitov's
9 THE PRESIDENT: Nothing from the Claimant. Notpiinom the 9 legitimate expectations.
10 Respondent. 10 PROFESSOR SANDS: So where does it come frofahdt in
11 Then you have the floor, please. 11 the text of the treaty, it's not in the négotg
12 Submissions on behalf of the Claimant 12 history, it's not in the practice of staftés,not
13 MR TUSHINGHAM: Thank you very much, Madam Presit 13 part of customary international law. Wheoesglit come
14 members of the Tribunal. 14 from?
15 Let me give you a road map of where Igaing to go 15 MR TUSHINGHAM: It comes from the ordinary meagiof the
16 this morning in my submissions. I'm goingtart with 16 terms fair and equitable treatment, integatet
17 legitimate expectations, and just brieflyapa few 17 PROFESSOR SANDS: Can you explain that a liitlenore?
18 points there, and also remind you of therothe 18 MR TUSHINGHAM: Of course. Perhaps it would besneasily
19 components of the FET standard in the BlThupbich we 19 done by reference to our Reply, which is.&b.it's
20 rely. 20 page 135 of our Reply, from paragraphs 257 an
21 I will then move to Kriva Ol'ka and adsseneasures 21 following.
22 8 through 10. 22 So this is by way of response to theratlie's
23 | will then turn to EIA, and address meas 11 23 position that the FET standard in the treatyply is
24 through 14. 24 a mirror of the minimum standard of treatmerder
25 And then | will end with Smilno. 25 customary international law, and here wesaptaining
Page 1 Page 3
10:29 1 So as to legitimate expectations, ldidike to -- 10:32 1 why that is wrong and why the ordinary nieg of the
2 if we could pull up on the screen, if possikte 2 terms used in the treaty do protect an investo
3 transcript from Day 1, page 8 of the PDF. 3 legitimate expectations. So this is 257 atidwing.
4 And this is just a short passage from pgning 4 So if we --
5 submissions which you will probably recallt lt's 5 PROFESSOR SANDS: And sorry to push you --
6 probably easier just to take it here. 6 MR TUSHINGHAM: Yes.
7 So it's on page 19 at the top, interngepkd, 7 PROFESSOR SANDS: -- but what does it actuall s#yhat is
8 lines 2 through to 11. And so | was talkingre about 8 the legal basis for arguing that legitimatpestation
9 the first legitimate expectation that we sascbvery 9 is part of the applicable legal framework, ait is
10 held: 10 the standard to be applied by referenceeto th
11 "... Discovery necessarily expected 8tavakia 11 applicable legal framework in what a legitiena
12 would not prevent AOG from completing thekta$his 12 expectation is? You've referred to an initplic
13 was the quid pro quo of AOG's obligationtte Slovak 13 representation.
14 Republic: I will do the work, but in returpywill not 14 MR TUSHINGHAM: Yes.
15 prevent me from completing it." 15 PROFESSOR SANDS: There's authority that it bdeet
16 And that expectation was based on tre eled 16 something more than that. 1'd like to knokeve
17 implicit representation which we say Slovakiade in 17 precisely this comes from, because if yotireenase
18 the licences, when read together with athose 18 is built on legitimate expectation, we nezkrtow
19 provisions of the Geology Act that | took ythrough in 19 precisely what the source is.
20 opening, which emphasised the mandatory atiniy 20 MR TUSHINGHAM: Of course, and may | just clarin that
21 imposed on AOG to complete the task. 21 specific point: we don't rest our case exailg on
22 PROFESSOR SANDS: Sorry, could I just come inasid 22 legitimate expectations. We obviously aédg on the
23 straightaway, what is the status of legitenat 23 other components of the FET standard, nartrely:
24 expectations? It's not in the treaty. 24 obligation not to act inconsistently; theigdlion to
25 MR TUSHINGHAM: Well, our position is that the FEtandard 25 act transparently, and the obligation natcio
Page 2 Page 4
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10:33 1 arbitrarily. But | am here talking abtgitimate 10:37 1
2 expectations. 2
3 Perhaps we can take it by reference td/igmmorial, 3
4 it might be easier, because this is whereatew our 4
5 case initially. 5
6 So if we go to page 89 of our Memoriah vi& here 6
7 quote the terms of the BIT Atrticle 11(2)(a): 7
8 "Investment shall at all times be accorf@édand 8
9 9

equitable treatment.”

So here the Respondent's case i4lieaBIT
imposes the minimum standard of protection of
investors", established by customary inteomati law,
the minimum standard of treatment, and thek s&
derive that proposition from the referencaiiticle Il
to the words:

"... and shall in no case be accordedresat less
than that which conforms to principles of intional
law."

1 1
2 But | think more importantly, if we go dowo 213 2
3 and we then look at the various standardstiaaty 3
4 tribunals have considered in looking at treadr 4
5 requirements of an autonomous FET standatdinmited 5
6 to the customary international minimum stadsar 6
7 "... legitimate expectations of the ineesthave 7
8 generally been considered central in the digfimof 8
9 FET, whatever its scope. There is an ovemvimg trend 9

10 to consider the touchstone of fair and ebléta 10
11 treatment to be found in the legitimate aabonable 11
12 expectations of the Parties, which derivenftbe 12
13 obligation of good faith." 13
14 So that's what we say about the ordimagining of 14
15 the language used in Article Il of the treaygy 15
16 reference to the object and context of thaty;, and 16
17 by reference to the jurisprudence of thestment 17
18 tribunals that we cite. 18
19 Now, it's accepted, or | don't think it's 19
20 challenged, that in principle, a -- if wetgahe 20
21 Counter-Memorial, our friends then resportoetiis, 21
22 and I'll just take you briefly, if this wousssist. 22
23 So this is 89 of the Rejoinder -- soafythe 23
24 Counter-Memorial. So here -- | think it'teimal 24
25 page 94, hard copy page 89. 25
Page 6

10 Obviously in order to then determinedbstent of 10 Now, as to that, we say, that is a flobhat is
11 that standard, the starting point is therangi 11 not the ceiling. So you've got to give megrid the
12 meaning of the words, obviously well familiar 12 initial parts of Article II:
13 principles. But we've cited many awards frethe 13 "... shall at all times be accorded &aid
14 footnotes noting that the ordinary meanirayigles only 14 equitable treatment.”
15 limited assistance. But it's not of no dagise at 15 So if the state's parties had intendesihtply
16 all. The ordinary meaning of the terms "&aid 16 mirror the standard of protection providecthgtomary
17 equitable” require just, even-handed, undiasel 17 international law, they wouldn't have inclddieose
18 legitimate treatment. But, significantly24t1, the 18 last words. They would be otiose.
19 ordinary words have to be read in contexd,this is 19 So that's why we say this is an autonen@&ir
20 the key point, because if you go over theeiadook 20 standard, not simply a standard that mittees
21 at the preamble, the object and purposesdBihi is to 21 protection provided by the minimum standdrd o
22 provide a stable environment for investment. 22 treatment. So that's the point that we dgviel our
23 So if, in order to ensure that that psgpand 23 Reply.
24 object is given full effect, a conclusiontttiee 24 Then if we go forward in the Counter-Meialp and
25 treaty does not protect an investor's legtiEm 25 this goes on for a long -- many pages, butamego
Page 5 Page 7
10:35 protection would not give full effect twat object. 10:38 forward to internal page 102, PDF page 102

So here they are engaging with our coiaterhat
the treaty standard protects an investorisriege
expectations, and 294:

"... while it is widely accepted that fh®tection
of an investor's legitimate expectations forios
a certain extent, part of the FET Standard, does
not protect any and all expectations ..."

So here, it must be:

"... based on ... specific assurancgs/en by
the host State ... at the time the investmastmade
and ... relied on by the investor [when] mgKthe]
investment."

So it appears to be accepted here birelpondent
that if they are wrong in their position thas
simply mirrors the minimum standard of tresirunder
customary international law, they're acceptirat in
principle, the treaty does protect an inw&sto
legitimate expectations.

Now, in the Reply we then responded &b dmd took
issue with the precise requirements for éstabg
that an expectation was legitimate.

I'm sorry this is taking a bit longethink it's
helpful.

So if we go to the Reply and then we gordto ...

Page 8
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10:40 1 just let me find the exact reference.ugei 10143 1 necessarily requires that Slovakia witlprevent AOG
2 Yes, and it's page 144 of the Reply. fmek go 2 from doing that. And that is obviously righgcause
3 down slightly, it's actually, this is exacthe award 3 you have a licence-holder who is paying lieciees to
4 | was intending to refer to. So it's a caselving 4 the state to enable it to carry out this wdtkas
5 Slovakia. 5 an obligation to the state to do it, and, it is
6 The Tribunal in this case, Muszyniankplease 6 therefore, necessarily implicit that the staba't
7 forgive my pronunciation -- noted that the mai 7 prevent AOG from completing the work.
8 components of the doctrine of FET and legitama 8 And we really didn't hear much by wayesponse to
9 expectations are helpfully summarised in theaAs 9 that in opening, and we just say it followstunally
10 award, and in that award the tribunal hedd: th 10 from the nature of the obligation that AOGedwinder
11 "A claimant must establish that (a) claal 11 the licences and the Geology Act.
12 explicit (or implicit) representations werade by or 12 And | would also remind you, if | may, ath
13 attributable to the state in order to indihee 13 Mr Sélymos said in cross-examination, whesa$ asking
14 investment, (b) such representations werelied on 14 him about the Ministry's rejection of AOG&pulsory
15 by the Claimants, and (c) those representati@re 15 access order application at Kriva Ol'ka. skid:
16 subsequently repudiated by the state." 16 "... it was not in the interest of thenidiry to
17 So those are the key elements on whictelyeand 17 act in this way, to be placing obstaclesotmmanies
18 that is the test which we embrace, and wetsagfore 18 conducting survey work within Slovakia."
19 it is sufficient for a state to have madénaplicit 19 That's transcript Day 3, page 154.
20 representation in exploration licences, wieal 20 So the point is, the question the Tribhaa to
21 together with the legislative background,@&emlogy 21 ask itself is, are obstacles being put imthg of AOG
22 Act. Provided that those representationg weied 22 completing its work. And when you analyserieasures,
23 upon by the Claimant and were subsequerglydiated by 23 but particularly at Kriva Ol'ka -- and I'lbaiously be
24 the state, then there is a violation of th& F 24 developing this later -- we say that is theduict
25 standard. 25 which frustrated Discovery's expectationaing able
Page 9 Page 11
10:41 1 PROFESSOR SANDS: So it's an implicit repregem? 10:45 1 to complete its work. Because unlesseidmse was
2 MR TUSHINGHAM: Yes. 2 approved to enable it to access the sitepitidn't be
3 PROFESSOR SANDS: Is the representation in grgntin 3 able to complete the task. It was prevenieah even
4 a licence that the state will prevent protasi®m 4 getting into the site.
5 expressing their views that the investor isomger 5 Equally, when the Ministry refuses the poisory
6 required to engage in such other legal olitigatas 6 access order based on the instruction froneatibat
7 may arise? For example, in relation to amiciion 7 prevents AOG from completing the task. Thaesavhen
8 from a court, or a requirement that an El&<&eied 8 the Ministry imposes the suspension, prevgrainy
9 out, or voluntarily entered into? 9 further consideration of the application.
10 What are the parameters of the reprdsamthat 10 PROFESSOR SANDS: But I'm just trying to underdta
11 is made? I'm assuming you're not sayingwithtthat 11 | mean, it happens every day: every statlednworld
12 implicit representation the investor can rexypect the 12 gives out a licence to engage in a certgia bf
13 state to prevent protest, to ensure it has no 13 activity. Your argument seems to be thantlenent you
14 injunctions, or carry out an EIA? 14 grant such a licence, you are precluded frawing
15 MR TUSHINGHAM: No. Of course not. Of course.no 15 regard to or applying any of your other |diagt may be
16 PROFESSOR SANDS: So what's left? 16 interpreted or applied in way that could prenthe
17 MR TUSHINGHAM: So what we say is, if we go baokhe 17 activity authorised by the licence from gofagvard.
18 passage in the opening submissions in thedriat, if 18 I'm assuming that cannot be your argupuamt it?
19 we could bring that up, please, back atraigrage 8 19 Because the consequence of that would beveay time
20 of the transcript from Day 1, so if we go please, 20 a licence is given, the rest of your legdeoris
21 this is lines 2 through to 11. 21 effectively suspended. That seems to be ydhate
22 The key point we make is that becausédbeces 22 saying.
23 themselves and the Geology Act impose agatiin on 23 MR TUSHINGHAM: What we say -- we're not sayilhgstis some
24 AOG to complete the geological task thahg h 24 kind of implied stabilisation clause. Of camiwe
25 designed, the quid pro quo, the implied gualquo 25 don't go that far, because there was noisaiied
Page 10 Page 12
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10:46 1 stabilisation clause in the licences wee granted. 10:48 1 to drill the wells that it was trying sesperately to
2 But what we are saying is that when weapggying 2 drill.
3 for permits and approvals to enable us to dei@phe 3 So we just stress this link between tHigyation
4 task which we have an obligation to the diate 4 to do the work, the obligation of Slovakia twt
5 perform -- 5 prevent that work, and what would have hapgpéme
6 PROFESSOR SANDS: Not to complete the task: ty cart the 6 a but-for scenario.
7 task. And that task has to be carried oatgordance 7 But, of course, as | mentioned earlierdar't
8 with other applicable laws. 8 rest our case entirely on legitimate expemtati As
9 MR TUSHINGHAM: Yes. 9 | explained in opening by reference to thestijex
10 PROFESSOR SANDS: And in accordance with theesigt civil 10 award, and that's slides 159-161 of my ptatien, we
11 society. 11 also rely on the obligation of Slovakia rmatt
12 MR TUSHINGHAM: We would not subscribe to thetéatpoint, 12 inconsistently, and that seems to be accepbecdcan't
13 because that's not a component of the Myrsstr 13 have one arm of the state denying what ther arm of
14 consideration of every single -- so takefthestry 14 the state is affirming. And then most imaotiy --
15 lease, for example. There's no suggestatritie 15 PROFESSOR SANDS: | mean, that happens the wihwdn
16 forestry -- the Ministry of Agriculture isqeired to 16 every state in the world. That's the natdire
17 consider whether drilling at Kriva Ol'ka wdude 17 government. There are different ministries &e've
18 consistent with the wishes of society. Taot 18 all lived through experiences where Minigirgays this
19 a relevant part of the consideration thatMirestry 19 is what you can do and Ministry B says: ne've got to
20 should be taking into account. 20 check the environmental obligations, blaln tikah, so
21 PROFESSOR SANDS: But exploration would be. Hecstate 21 that proposition cannot be right.
22 then has a positive duty to prevent anyagitizom 22 MR TUSHINGHAM: Well, our fundamental point orconsistency
23 objecting to the exploration? 23 is, if one state body -- and I'm thinkingeher
24 MR TUSHINGHAM: No. Of course we accept that the 24 particularly about the licences that weregré and
25 population, whether as part of the EIA precehether 25 then renewed over a ten-year period; yourediall the
Page 13 Page 15
10:47 1 as part of the licence renewal processtiled to 10:50 1 flow chart | provided in opening.
2 participate. And indeed they did. And tisgpart of 2 So as part of the licences, the procegsaoting
3 the demaocratic process. 3 the licences, and as part of each succeggpheaion
4 PROFESSOR SANDS: But what if they object? Theedtas to 4 to renew, numerous state bodies are approached
5 stop that? 5 including the district offices, and they asked: do
6 MR TUSHINGHAM: Our complaint is not about the doict of 6 you object to this exploration? And they ton’
7 the activists. Our complaint is about thedta of 7 So over a ten-year period, that is thelaohof
8 the state in making decisions that prevensefdam 8 these state bodies who are approached. Aodrso
9 doing the work. So that's the point. 9 complaint on inconsistency is that when tistridi
10 PROFESSOR SANDS: Okay. I've taken far too ltngyery 10 offices then imposed the EIA decisions in72atd 2018,
11 grateful. 11 which put a halt to the project pending &ElA, that
12 MR TUSHINGHAM: No, no, it's very helpful | thinlo have 12 is an instance of inconsistent state behatipthe
13 the discussion. 13 very same state body. And so that is whateal
14 And this point is fundamental for damagesause 14 complaint is in relation to inconsistency.
15 if the Tribunal is satisfied that any of theseasures 15 But, of course, we also rely on the dlilan of
16 prevented AOG from doing the work, becausentay in 16 the state to act transparently and non-arkhjtr
17 which the permit or approval was refused paas of 17 MR DRYMER: | may have some questions later en th
18 an unfair process, or an inequitable pro¢bes, the 18 components of legitimate expectations. Busti want
19 fundamental or the most important consequehti®t is 19 to be clear. You seem to be distinguishingu
20 that AOG is prevented from drilling a well. 20 will, the licences here by insisting on notycheir
21 So if the Tribunal is satisfied that theseasures 21 permissive nature, it's a right to do sonmethibut the
22 breached the BIT, it must then wipe out thesequences 22 requirements --
23 of that, and so the most important conseqen@A0G's 23 MR TUSHINGHAM: Exactly.
24 inability to drill a well. So in a but-focsnario, 24 MR DRYMER: --in the licences themselves.
25 the Tribunal would assume that AOG would Haeen able 25 MR TUSHINGHAM: Exactly, and that is the key poirSo
Page 14 Page 16
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10:51 1 a state is fully at liberty whether or togrant 1054 1 underlying note of that meeting at C-124d if
2 these licences and impose that obligatiort. iien 2 | could ask for that to be brought up, please.
3 that obligation is imposed on the contraatathie 3 This is not a document we have seen hefate
4 licences and in the Geology Act, and whemaastment 4 Mr Drymer, you will recall you mentioned agednce to
5 is then made in Slovakia in reliance on tHimemces, 5 Mr Fraser's first witness statement, andishilse
6 which was obviously the evidence of Mr Lewiijch went 6 underlying note to which reference is made.
7 unchallenged, that has consequences at thedtibnal 7 So this is a meeting between AOG and Msdvia, and
8 level. And that is our key point on legitiraat 8 you will recall that she was the directortaf t
9 expectations, to which we don't really heamyfwhat 9 Department of State Geological Administratimg
10 we've heard so far, a credible answer. 10 another MoE official.
11 So that's all I'm going to say, unlessTbunal 11 Second paragraph -- the English is resitgi am
12 would like to hear anything more on that. 12 afraid, but we will do our best:
13 THE PRESIDENT: No. 13 "Both one fully understand our troubl&&w months
14 MR TUSHINGHAM: I'm sorry it's taken a bit longer 14 are attacked by activists and administratitust
15 THE PRESIDENT: I think you should move on beeaniherwise 15 today finalised a letter for the President."
16 we will be here until tonight. 16 Just pausing there, it's clear the prejas being
17 MR TUSHINGHAM: | just wanted to clarify that thsert of 17 discussed at the highest levels of governmegah
18 questions and the interaction we've had,coisly that 18 before the election in March 2016.
19 was longer than | was intending to expetake. But 19 The bullet points are also importantstfullet
20 I'll move as quickly on as possible now tavKrOl'ka. 20 point:
21 MR DRYMER: | need to tell you that anything yioave to say 21 "... the situation in oil sector is new f
22 in response to the Tribunal's questionsrig ve 22 everybody.
23 relevant. 23 Ministry has no force to help us.
24 MR TUSHINGHAM: Exactly, and I'm very glad to &s/ou as 24 Ministry support Alpine in all what isii‘'s
25 much as we can. 25 responsibility."”
Page 17 Page 19
10:52 1 So | think it would be helpful justhegin with 10:55 1 And I'll come back to some of theskebpoints in
2 three contextual points about Kriva Ol'ka.dAhe 2 a moment and what we draw from them.
3 first is this: it was barely touched on during 3 Just moving down a few more bullet points:
4 friend's opening presentation. It was saide 'heed 4 "Geological department [that's obvioubly t
5 not spend much time on it". And it is easgée why. 5 department in which Ms Mat'ova works] is pemnetatly
6 Because if Slovakia had a good defence to our 6 attacked in last few months and in all casdicoed
7 allegations at Kriva Ol'ka we would have expddo 7 that Alpine activity is 100% legal and Slostite
8 have heard it by now. It was barely touched-at 8 guarantee right make exploration there."
9 was not touched on at all in cross-examinaifon 9 And then if you move down a bit as wélg hext
10 Mr Fraser or Mr Lewis, and apart from my diogs in 10 bullet point:
11 cross-examination to Mr S6lymos -- on whiabren 11 "Ministry department supposed that i rasnths
12 shortly -- you heard nothing from any othéness on 12 increased situation is linked with electiampaign.
13 Slovakia's side. 13 Ministry supposed that after electioit@ation
14 Now, the second key contextual pointtesiao 14 will be more normalised."
15 the March 2016 election. That is a key eiretite 15 And then the final bullet point:
16 chronology here, because | explained in opgthiat new 16 "Ministry ask for patience."
17 ministers and officials were appointed ater 17 What do we draw from this email and Mader's
18 election, and it is clear that those appoanits had 18 testimony at paragraph 43 of his first witnes
19 repercussions for the approvals that Disgoreeded at 19 statement? Well, the Ministry, specificalig
20 Kriva Ol'ka. 20 department that Ms Mat'ova worked in, wereaaly under
21 Now, in this regard, consider what AOGWwaing 21 significant pressure as at February 2016doas¢he
22 told by Ministry of Environment officials atmeeting 22 activists' media campaign against AOG's ptojand
23 shortly before the election on 9 February620And 23 that pressure intensified after the elecésnye saw
24 this is touched on in Mr Fraser's first witme 24 from documents such as C-348, and that vesartitle
25 statement at paragraph 43, but you can sefrom the 25 where the former Prime Minister of Slovakiasw
Page 18 Page 20
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10:57 1 attacking Minister S6lymos for having exted the 10:59 1 measure. The Minister of Agriculture ledr<abriela
2 exploration licences, and documents such 862R-And 2 Matecna. She was the person who wrote to A@8ehalf
3 we also refer here to Mr Fraser's testimony at 3 of the Ministry on 23 June 2016, refusingpprave the
4 transcript Day 2, page 133, line 15, through t 4 amendment to the lease, C-19. Slovakia dieéven
5 page 134, line 10. 5 mention her name in opening. They put forvibed
6 Now, this is a key contextual factor, thedia 6 Minister of Environment, Mr S6lymos, as a w#s, but
7 pressure, which is relevant to all of the igmed 7 not the Minister of Agriculture, and that veagdently
8 measures, but particularly at Kriva Ol'ka. 8 a tactical decision, we say.
9 The second thing we draw from this nothas the 9 The second person who you didn't hear feord he
10 permanent officials at the Ministry, at tloalace, 10 is a key person, is Mr Regec. He was thd béthe
11 who were dealing with AOG, specifically Ms t\daé, were 11 service office of the Ministry of Agricultyurand again
12 supportive of AOG and were suggesting thasttuation 12 we heard no reference to his name in operiirig.
13 would become more normalised after the electi 13 clear from the documents in our opening prsien at
14 Now, that prediction ultimately turned tmbe 14 100-103 that he was the person who had tin@etence to
15 wrong. The prediction after the election feafrom 15 approve the amendment. He was the offididl the
16 normalised, and again this is another keyeotnal 16 most important evidence to give about theidtiy of
17 factor which we say lends strong inferergiglport to 17 Agriculture's internal decision-making pracesie was
18 the notion that an instruction was given fiaove to 18 nowhere to be seen.
19 refuse AOG's application at Kriva Ol'ka. 19 And the important point there is thatdoeuments
20 Conversely, the fact that the perman€icials at 20 | took you to in opening at slides 102-108vesihat
21 the coalface were supportive makes it highlikely 21 Mr Regec was from the SNS party, which wazharge of
22 that it was those officials who were respalasior 22 the Ministry of Agriculture. He had based hi
23 refusing the application. 23 pre-election campaign on opposing AOG's ptpand
24 That's all | was going to say about tlisument. 24 after he was appointed as the head of thecsaffice
25 And the third contextual factor is thiieathe 25 he was using his position to withhold appfkdéeathe
Page 21 Page 23

10:58 1 election, AOG's project, and specifictilly drills at 11:.01 1 amendments for an improper purpose.
2 Kriva Ol'ka, became a political hot potato thoe 2 And somewhat remarkably, there was noorespto
3 government. There was negative coverage #fwut 3 any of this in opening or in evidence.
4 project throughout the national media, as Blyi8os 4 Slovakia has also not explained its faifiar
5 confirmed, that's transcript Day 3, pages 13- 5 disclose any internal Ministry of Agricultudecuments
6 Mr Solymos described the situation as "a tgasi 6 which reveal the decision-making process whedo
7 issue"; that's transcript Day 3, 157, line2229 And 7 the refusal, and it has also not explained thilbge two
8 Mr Soélymos confirmed that the Ministry of Aguiture 8 people have not come here to explain theidwacin
9 and the Ministry of Environment were contrdltey 9 In opening, it was said:
10 different political parties. You will rec8NS were 10 "The bottom line is that ... AOG failed a
11 in charge of the Ministry of Agriculture altbst in 11 Krivad Ol'ka ... because it made [a] mistakedidn't
12 charge of the Ministry of Environment. And say it's 12 request the lease extension by the deadline .
13 clear that each Ministry was trying to pamsgarcel 13 That's transcript Day 1, page 177.
14 from one Ministry to the other to avoid hayto make 14 But | already explained why that caseyeloes
15 a decision in AOG's favour. 15 not work in opening.
16 So those are the contextual factorsl tivauld 16 Whether the lease extension request wasited
17 just ask you to bear in mind when you loothat 17 one day late or seven days late does noémaihe
18 individual measures. 18 State Forestry agreed to extend the leasighbing the
19 So I'll begin with measure 8, which is MoA's, 19 amendment on 14 January, and it's concede&tate
20 the Ministry of Agriculture's refusal to appe the 20 Forestry was an independent entity and tberdfad
21 amendment to the lease. 21 authority to take that decision.
22 We don't need to look at this documewpirame 22 It was suggested in opening that the $itipiof
23 unless you would like to. 23 Agriculture needed to give its approval wittiie
24 So | will begin by reminding you of whowdid not 24 30-day period between 15 December and 1&dathat
25 hear from on Slovakia's side in relatiorhie t 25 was specified in the lease. But the Ministag not
Page 22 Page 24
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11:02 1 a party to the lease. No such provisias $et out in 11:.05 1 before June 2016 by the Ministry of Agitiare. AOG
2 the lease as to why that period was included most 2 would have therefore been able to accesstilvé Kl'ka
3 importantly, there was no time limit specifigutler 3 site and drill its well before the expiry bt
4 Article 50(7) of the Forest Act within whichet 4 extended term, that was extended until Aug0%6.

5 Ministry needed to give its approval. Thiswa 5 And, importantly, AOG would have been abled that
6 an entirely separate administrative process. 6 well before the amendments to the EIA Act camtee
7 So as at the date of the amendment, dse lsas 7 force on 1 January 2017. And in that regeedefer
8 not "dead", which is the word that was usegp@ning 8 the Tribunal to Mr Lewis' second statement at
9 by Slovakia. The lease was extended by Statestry, 9 paragraph 23 for the timing that it would h&aden to
10 but needed to be approved by the Ministry. 10 actually drill the well and conduct the flossts.
11 Now, the only other point that was raigedpening 11 So all of that could have been done hatistwhy
12 in relation to this was a reference to AQ&ter to 12 we say, on that ground alone, measure 8isgimfor us
13 State Forestry on 18 July 2016. That's R-16le 13 to win on Kriva Ol'ka.
14 could just pull that up, please. 14 But if the Tribunal wishes to go on tasialer
15 So recall, the date of this documenttes ¢he 15 measures 9 and 10, this relates to the Mjnist
16 Minister of Agriculture has refused to app e 16 Environment's conduct in refusing the order say also
17 amendment to the lease, and Slovakia pairttetfact 17 that conduct breached the BIT, and | wilkt#is as
18 that in this document, if we scroll down,gge. 18 quickly as | can.
19 So you see a reference here in the sgzayadraph 19 Here I'm going to remind you again of wioo did
20 to the original lease agreement, and thasergortant 20 not hear from on Slovakia's side: three paena
21 words, so a reference there to the origezsde before 21 Ministry officials who had been working fdret Ministry
22 the amendment, and then in the last line: 22 since well before the 2016 election. Fivig,Janova,
23 "After five months, the Ministry justitigts 23 she was the director general, DG, of theaggol
24 disapproval of the amendment ... by thetfattthe 24 directorate, that's transcript Day 3, 10%di10-11.
25 original Lease Agreement expired and the &rm 25 She had been the director general sincastt2911.
Page 25 Page 27

11:04 1 requirements ... were not fulfilled..." 11:07 1 Ms Mat'ova was the director of theatapent of
2 And then go over the next page: 2 state geological administration, transcripy Ba
3 "Since the original lease agreement hpsek it 3 page 104, lines 12-22. She was Ms Janovgigydand
4 is not possible to renew it with amendmentino.” 4 had been the director of the department sihteast
5 And therefore that's why a request is ntadate 5 2014. She signed the 2014 licences. Thes C
6 Forestry to enter into a new lease. 6 And the third official was Mr Hrvol, state
7 But this letter was obviously sent after t 7 councillor of the same department, he wasiaju
8 Ministry had already refused to approve therasment, 8 official. And Annex 11 to our opponent'séettiated
9 and of course, as at that date, then thenatitgase 9 29 January 2024 shows that Mr Hrvol's job dpgson

10 agreement had expired. So it wasn't postibiienew 10 was signed in 2011. So he had been theeeltorg

11 it with the amendment because of the Minstgfusal 11 time.

12 to approve the amendment. 12 They were the officials at the coalfat®were

13 So we say, in short, the Ministry of Agiture's 13 dealing with AOG's application. They were dfficials

14 conduct in measure 8 was a textbook exanfigle BET 14 who had relevant evidence to give to expldiat

15 breach. It prevented AOG from drilling thevé Ol'ka 15 happened internally, but they were nowheteeteeen

16 well and therefore violated Discovery's lieggtte 16 and no satisfactory explanation has beemdethat.

17 expectations. It involved Slovakia acting 17 The next point leading on from missingesses

18 inconsistently, and, for good measure, ibived 18 relates to the missing documents.

19 Slovakia acting non-transparently and anfiiyra 19 Now, we learned during cross-examinatiai

20 Now if the Tribunal is satisfied that reese 8 was 20 Mr Solymos usually attended weekly ministaraetings

21 a breach of the BIT, the Tribunal need nobdigdo 21 with the DGs of all departments, transcripy[3,

22 consider whether measures 9 and 10 or meha3une 22 page 103, lines 5-9. He recalled that theidtty took

23 breaches of the BIT. 23 minutes of those meetings, page 105, linesA12t's

24 Why is that? Because in a but-for sdentre 24 likely, we say, that those minutes would hanevided

25 amendment to the lease would have been agpreesl| 25 evidence of the Ministry's internal consideraof
Page 26 Page 28
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11:08 1 AOG's application, not least becausesretiidence he 11:11 1 a conversation written by an attorneyraptrted to
2 explains that the entire AOG issue, the whake, was 2 his client. There is no suggestion that tteey
3 an important event for a Ministry, "even foyself" 3 had any motive to conceal or misrepresentargatt
4 (Day 3, page 109, line 23). We say it is \lisly 4 The third point is that Mr Hrvol is notdtness
5 that those minutes would have referred to the 5 within Discovery's control. He is an officigithin
6 application. 6 Slovakia's control. It would have been tmepdest
7 There are also likely to be other inted@uments 7 thing in the world for Slovakia to produce #ness
8 which have not been disclosed. You will retgdt 8 statement from Mr Hrvol denying what is setiatthis
9 Mr Sdlymos accepted it was likely that Ms Ided and 9 email. But they have not done so. They tkaasvn
10 Mr Hrvol would have been involved in internal 10 about this allegation since the Memorial,
11 discussions at the Ministry about AOG's ajapidn, 11 paragraphs 152-153, and the Reply, but nuesst
12 transcript Day 3, page 117, lines 6-9. Asd he 12 statement came forward.
13 accepted that Ms Janova and Ms Mat'ové coricated with 13 And the fourth point is that Slovakia has
14 each other, page 141, lines 14-24. 14 produced internal documents which contratietaccount
15 We heard nothing, again, in opening by ofa 15 set out in the email. The documentary eiibiat we
16 an explanation for these disclosure failuaes, during 16 have placed before you are consistent wittatitount
17 Mr Sélymos' cross-examination you will red¢aibinted 17 set out in this email, and we rely here by ofa
18 the reference to file no. 2205-2017 in thee to 18 example on Exhibit C-337. That's the ematiéd
19 right-hand corner of the Ministry's decisioMarch 19 17 October 2016, where Mr Hrvol is said teeha
20 rejecting the application. That's transddigy 3, 158 20 confirmed that he saw no reason why the Minghould
21 through to 159. 21 not decide in favour of AOG. That's entirebnsistent
22 Mr Sélymos confirmed that he had not &mbthrough 22 with what is set out in this email. And thexhibit
23 that file before he came to give testimorthat's 23 R-213, which is Mr Fraser's email dated
24 page 160 -- and it seems highly likely thatprior 24 15 December 2016, reporting on his meetirily thie
25 drafts of the Ministry's decision, to whidhdome 25 Minister that day, where they discussed ttiela 29
Page 29 Page 31
11:10 1 shortly, would have been held within filat No 11:13 1 application, and was led to believe thaieation
2 satisfactory explanation has been given ferfaiiure 2 would be approved, and that the Minister wapared to
3 to produce those prior drafts. 3 help AOG but only if he got some positive PR.
4 The next point here relates to the fanesnoail, 4 What, then, should the Tribunal make of3dlymos’
5 Exhibit C-370, if we could bring this up, ptea So 5 denial in his witness statement, his secordess
6 this is the email on 9 March, which you wéive seen 6 statement, that he ever gave an instructieH,
7 many times before. And the question herehistiaer the 7 Slovakia's legal team appear to have madetiaah
8 Tribunal can be satisfied that Mr Hrvol malde t 8 decision not to inform Mr S6lymos about tHeggtions
9 statements that are recorded in this emait #®G's 9 made by Discovery in its Memorial regarding th
10 attorney. We say the Tribunal can be ssfgadifor 10 application. And you will recall transcripay 3,
11 four reasons. 11 page 111, line 17, through to 113, line 12:
12 The first reason is, this is a contempeoas 12 "No. | was not informed to speak on tbstie."
13 record of a conversation between AOG's ajoamd 13 He didn't even know at the time of histfivitness
14 Mr Hrvol. If you scroll down, please, to thettom, 14 statement that this was an issue. Thatasteal
15 you will see that on 8 March a colleague ofBdran's 15 decision which is revealing, and builds aapbints
16 says to Mr Fraser: 16 I've already made about Slovakia having edibie
17 "Since the period has expired, tomorre@wvill also 17 defence to the Kriva Ol'ka allegations.
18 chase Mr Hrvol regarding [section] 29 ..." 18 Instead, Mr Sélymos addressed this iksuthe
19 And if you then look at the email at thp, the 19 first time in his second witness statemettiae
20 very next day: 20 short paragraphs, but he was relying onwisattempt
21 "... we talked to Mr Hrvol regarding tthecision 21 to recall events which had occurred neangiseears
22 under section 29 ..." 22 earlier in 2017. And this is transcript CRy
23 So it's a contemporaneous record. 23 page 113, lines 22-23:
24 The second point is, the Tribunal istEdito 24 "I only had information that | remember."
25 attach significant weight to a contemporaseeaord of 25 Three further things became apparentassc
Page 30 Page 32
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11:14 1 First of all, apart from the documents tioered in his 11:17 1 an instruction was given. When you taled i

2 witness statement, he had not been shownthay o 2 together, it all points in the same direction.

3 internal Ministry of Environment documentsatelg to 3 Now, the final point on this is Slovakays: well,

4 AOG's application. That's pages 113, 115pmus: 142. 4 the instruction theory can't work becausaiimeXhe

5 He didn't speak with Mr Hrvol before he camgite 5 Minister granted AOG's appeal -- granted {eal in

6 evidence, despite the fact that it would Hasen 6 AOG's favour. That was Day 1, transcript phge.

7 obvious to speak to Mr Hrvol. And then thircind 7 Well, Mr S6lymos didn't grant AOG's appelk

8 this is the key point -- he had not even shisremail 8 annulled, as you will recall, the original théen, and

9 that's on the screen before he came to giderse. 9 remanded it back to the Ministry for a newisie.

10 This is transcript Day 3, page 154, line$2-%o0 he 10 You will recall that in cross an issuesar about

11 had not even seen it. We say that is vesgalang. 11 whether the Minister had the power to anndl@mand
12 It doesn't provide a promising start to gimg weight 12 or annul and amend. We have sent you ovrrigou
13 to his testimony. 13 may not have seen, but -- Exhibit R-076AisTé

14 But it became worse, because he acctpittis 14 articles 59 and 61 of the administrative pdace code,
15 recollection may be different if he had bable to 15 which show that the Minister did have theichoeither
16 refresh his memory by reference to the copteameous 16 to alter the original decision, or to quasind

17 documents, transcript Day 3, page 149, Br22: 17 return it back to the first-instance authoriso the

18 "Well, definitely. | don't remember eytiing from 18 Minister could have granted AOG's applicatigthin the
19 seven years ago. | would be reading hundreds 19 context of the appeal, but he did not.

20 documents back then. Had | seen somethieigda, 20 If the Minister had exercised that powleat would
21 recently, | would have remembered. It'seglaigical.” 21 have likely generated further negative pitylievhich
22 Now, Mr Sélymos suggested that if he thas 22 the Minister was so keen to avoid and theis¢tinwas
23 appellate body, he would not enter or interfeith 23 receiving. And so the appeal, we say, isarmimplete
24 first-instance decisions. But you will récal 24 answer, and it didn't remove the existingaitie which
25 Madam President, that in response to youstiques you 25 the Ministry had put in AOG's way.

Page 33 Page 35
11:16 1 were asked, he said -- he accepted thatlysie would 11:19 1 But in any event, we say the reliamté¢he appeal

2 not have been involved in first-instance denis and 2 is a non sequitur. The mere fact that theisén

3 that's transcript Day 3, pages 150-151. 3 guashed the original decision doesn't nepate t

4 So there were exceptions, and it is ineivadle 4 proposition that an instruction was given betbe

5 that in this case, where the Minister himdeHcribed 5 original decision was issued.

6 the AOG issue as an important event for theisety and 6 The final point, then, is Slovakia saysilw

7 himself, and where he had attended a meefithgA@G on 7 Discovery walked away from the process after t

8 15 December where the application was disdusisat he 8 decision was quashed. That was transcriptlDay

9 wasn't involved in any way in the decision. 9 page 182. But that is a complete distorticihe
10 So there are two possible explanatiotis wiich 10 facts, and the Tribunal has this point alyeadt we
11 you are left. The first is that the Ministid give 11 refer to our Reply at paragraph 141, andwitithave
12 the instruction, but he has forgotten. rids 12 seen what we've said on that.
13 surprising, given the passage of time andattethat 13 So, again, we say the Ministry's conducter
14 he hadn't been able to refresh his memorgfeyence 14 measures 9 and 10 were another textbook dsafp
15 to the contemporaneous documents. Or, sa@reisa from 15 an FET breach. They frustrated Discoveeggimate
16 high levels of the Ministry gave the instioof but 16 expectations, they involved Slovakia acting
17 Slovakia has not identified that person'seyaand 17 inconsistently, and they also involved anothe
18 because of the disclosure failures we dowtkwhat 18 non-transparent and arbitrary behaviour.
19 went on. 19 So that's all | was going to say aboind&0l'ka,
20 So we say it is more likely than not thatas the 20 unless the Tribunal has any more questions.
21 Minister who gave the instruction, and hadbéen able 21 | will now move on to EIA.
22 to refresh his memory by reference to athef 22 So the Tribunal asked yesterday: how e@esoncile
23 internal documents, then his recollectiontrfiksly 23 Mr Lewis' oral evidence that the EIA was 'thail in
24 would have been different. 24 the coffin", transcript Day 2, pages 224-24%] AOG's
25 But ultimately, we say the email is cleat 25 voluntary offer to perform the preliminary®gior the

Page 34 Page 36
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11:20 1 three exploration wells in the April 2Qdréss release? | 11:25 1 conducting a procedure which was not rayitand in
2 That's C-171. 2 which the applicant was treated fairly. Th#ie
3 Now, it's important that we be clear abhghat we 3 words of the Tribunal in Crystallex at parqur&81,
4 mean by the EIA issue, and | think it wouldhiedpful 4 slide 159 of my presentation.
5 if we could begin with our opening presentatio 5 So when Slovakia made the EIA decisiogsiring
6 slide 124. | promised no new slides, soithan old 6 a full EIA, measures 11 through 13, it brealchet
7 slide. 7 standard because it acted inconsistentlygtéda
8 CP-1, slide 124. 8 arbitrarily, and it frustrated Discovery'sitegate
9 PROFESSOR SANDS: While we are waiting, can | $ast 9 expectations. And it was those decisions lvhiere the
10 personally how nice it has to have you dwaday 10 final nail in the coffin. And I'll go throixghis in
11 rather than reading from a PowerPoint. 11 a bit more detail if it would assist the Tirilal.
12 MR TUSHINGHAM: That's -- | quite agree. 12 Next, | think, it would be helpful if weuld go
13 PROFESSOR SANDS: ltreally is a lot nicer, as 13 back to slide 122, and this is the timeliSe. what
14 an arbitrator, to hear you doing your stuff. 14 we're talking about with measures 11 thrdl@are the
15 MR TUSHINGHAM: Thank you very much, Professor. 15  three EIA decisions, and they of course chefere --
16 If we could go to page 124. If you sedle 16  sorry, they came after AOG had made a valynta
17 right, just where there's the dialogue bavali214", 17 commitments to the activists to perform treiminary
18 if you could just type into there "124". (iBa) 18 EIA. But, of course, our complaint is abthet
19 It was also one of the demonstrativesorider 19 treatment which we suffered at the handkeftate in
20 whether that's quicker, to pick that up it tivay. 20 those three decisions.
21 There we go. This is probably easier. 21 So | hope that helps the Tribunal redertbiose
22 Okay, exactly, this is the right slidgo 22 two aspects. Unless the Tribunal -- | cdp fieu any
23 | skipped over this slide in my opening,idrich 23 further.
24 apologies, because time was short. But aiyo 24 PROFESSOR SANDS: We were taken to a documanid- can't
25 I think it's just important to emphasise & f®ints 25 remember, I've got it in my notes -- whicmsuarised
Page 37 Page 39
11:23 1 here. 11:26 1 the process between step one, prelimiBbkyand
2 The first step in the EIA process wasapglicant 2 a document which described | think the 174fewho
3 submitting a preliminary EIA to the distridfice, and 3 contributed.
4 that was the voluntary step that AOG committethke 4 MR TUSHINGHAM: Yes.
5 for its three exploration wells in the Aprd27 press 5 PROFESSOR SANDS: And then the state organisatoms
6 release. But, importantly, under the act, step did 6 thereupon a decision was taken.
7 not automatically lead to an order for a EIA. 7 MR TUSHINGHAM: Exactly.
8 The second and third steps are the gravaime 8 PROFESSOR SANDS: So could you just tease ottteabit
9 Discovery's complaint of a BIT breach. 9 more what went wrong in that process?
10 So the district offices had to conduccpedings 10 MR TUSHINGHAM: Yes, I'm going to do exactly that
11 to decide whether a full EIA was required] after 11 Professor.
12 conducting those proceedings the distriat®then 12 But just before | go to that, can | jsst out why
13 issued a decision on whether a full EIA veagiired. 13 we say there was a breach of the FET starmdlard
14 And at that stage, step 3, the district eftiould 14 relation to these measures?
15 either say, no, we don't require a full E0A,yes, we 15 So we say, and we've addressed this ipoietail,
16 do require a full EIA. 16 and it's Reply at 165 through to 175, whichur
17 And it's common ground, and this is sli@& of my 17 factual examination of the EIA decisions, #r&h our
18 presentation -- we don't need to go forwautthat 18 complaint on liability is at paragraph 318 ¢hen
19 now -- that an order for a full EIA could phiave been 19 335, subparagraph (2) of the Reply. Sosthdtere
20 made if the district offices were satisfikdttthe 20 we've pleaded the point.
21 activity was likely to have significant efteon the 21 And we say first of all Slovakia acted
22 environment. And so this is the key compland this 22 inconsistently when it made these EIA denisitecause
23 is measures 11 through 13. 23 Slovakia had previously concluded that AQ&{sloration
24 In order to comply with the FET standarthe BIT, 24 activities were not likely to have a sigrafit adverse
25 an order for a full EIA could only have beeade after 25 affect on the environment. And I'm referrihgre
Page 38 Page 40
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11:27 1 specifically to two things: the first i) you 11:30 1 then you have accepted this?
2 remember during the licence renewal processtbat 2 MR TUSHINGHAM: We completely accept that, and --
3 ten-year period between 2006 and 2016? At stage 3 THE PRESIDENT: So you are more complaining attweifact
4 the district offices were asked whether thgjgaed, 4 that the investigation was not properly coneldicis
5 and some of the questions that were raiseel wieether 5 that what it is?
6 there were environmental objections to thdagapon, 6 MR TUSHINGHAM: In large part, yes. And we wouddt it
7 and at each stage the district offices saicvve do 7 as -- draw an analogy with the Crystallex cheeause
8 not object. 8 we say that is the clearest analogy we cam ith
9 THE PRESIDENT: But would that mean that when gounto 9 another case that has considered similarissue
10 the preliminary EIA process, you expected ithany 10 Now, of course, that was not a case Vingl
11 event there would be no decision for a fl & 11 an environmental impact assessment, butsitawase
12 MR TUSHINGHAM: Precisely. 12 where a permit was denied on purported emviemtal
13 THE PRESIDENT: -- because somehow the decisamalready 13 grounds, the tribunal concluding that the wayhich
14 preempted by the prior decisions, or obskemabn the 14 those environmental grounds were raisedatidotiow
15 lack of negative impact. 15 a fair process. And the point was in thaedhat the
16 MR TUSHINGHAM: Exactly. But I think rather thaaying 16 tribunal said in order to put a halt to thejgxt on
17 preempted, perhaps how we would put our isabat 17 environmental grounds, those grounds needee t
18 when AOG submitted these applications, itsgdidgainst 18 supported by evidence and data, and it veasrihent
19 the background not only of those non-objestia the 19 upon the state to support those allegatipmsference
20 licence renewal process, but critically &fioister 20 to a foundation of fact.
21 Sélymos' statement in January of 2017 --thisds 21 And if we just look at the Smilno EIA dgon, and
22 slide 140. Perhaps we could just go tolibause 22 this picks up on Professor Sands' point, we igo to
23 this is also quite important. 23 377, please. Exhibit C-377.
24 So this is the 8,000 wells point, and wal 24 So this is the Smilno EIA decision, whieas handed
25 remember | took you to this in opening. So: 25 down by the district office on 2 August, avelve
Page 41 Page 43
11:29 1 "What matters is that local people lvamssured 11:32 1 obviously referred to this in our slides.
2 that the activities will not have any unfa\etle 2 So the district office upon the applicatily AOG,
3 impacts on their surroundings and the enviemirm 3 and you will see the application at C-373,alihwe
4 general." 4 don't need to go to now, but the conclusidghasit
5 And then critically, the last paragraph: 5 shall be assessed pursuant to the EIA Actiteatds
6 "To this day, we at the Ministry are naae of 6 the order for a full EIA.
7 even a single environment-related problem mcguas 7 And if you then scroll down, please, do gee the
8 the consequence of those ... [wells]." 8 heading "Reasoning"? So the key point hetfeaisthis
9 Now, of course we don't accept that tlatexcan 9 decision, | am afraid -- | can only describesi
10 amount to inconsistent behaviour, but wetgoithat 10 a travesty of a decision, because if youlgtrough,
11 as an important contextual consideration vthen 11 you see that pages 1 through to 3 are a spn@hAOG's
12 Tribunal examines the EIA decisions, bectuse 12 application, and you will see that if youkao more
13 Tribunal can ask itself: when the distridtaafs then 13 detail at the application at C-373.
14 issued their decisions a few months lat@0iti7, what 14 MR DRYMER: And it's an application for a prelimary, is it
15 was suddenly the very large environmentdlpro that 15 not?
16 was supposedly caused by these wells? Beyausan't 16 MR TUSHINGHAM: Correct. Exactly. This is thegiminary
17 just make a decision for a full EIA on theibaf 17 EIA application. And it was prepared by afessional
18 speculation. In order to comply with the BtThas to 18 consultant called Chempro. It spanned 3épal
19 be based upon a rational foundation of fhet: 19 included six further annexes. And the wipnlgose of
20 suggestion that the drill would have a sigaift 20 the application was to explain why the afytjthe
21 effect on the environment. 21 well, was not likely to have significant effe on the
22 THE PRESIDENT: Would you accept that if you makeoffer 22 environment. So that's the baseline againish the
23 for a preliminary EIA, then if the EIA is cectly 23 decision has to be judged.
24 conducted and it comes to the conclusiortlieaé is 24 Pages 4 through to 55 of this documemnt tfuote,
25 a risk for the environment that requireslieHLA, 25 verbatim, the 55 comments that were submiiyettie
Page 42 Page 44
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11:34 1 various bodies and citizens, and it'sési#ng to 11:36 1 Other requirements ... will be spedifin the
2 have a look at some of those comments. 2 scope..."
3 So if you could go to page 9, please. 3 And that's obviously at the next stagehénflow
4 So comment number 6. This is the Bardejstrict 4 chart.
5 office, department of road transport and land 5 So our key point here is that if you wgoing to
6 communications, sending a letter on 12 Jurig,its 6 put a halt to the project on the basis of remvhental
7 obviously received the application. And th&uke is 7 grounds, you needed to explain, by referemce t
8 actually access: how do we access the site? 8 a rational foundation of fact, why the actéstwere
9 So, what does the district office say: 9 likely to have significant effects on the eoaiment.
10 "The proposed site is accessible from 10 And we say that the district office’s failtmedo so
11 a comprehensive road (dirt road) connectéideto 11 did not accord with treatment that can beeet fair
12 road... in the cadastral territory of Smilno. 12 and equitable treatment.
13 So this is the district office telling B2and the 13 PROFESSOR SANDS: You've taken us at page 56:
14 other district office that AOG can accesssite using 14 "Other requirements and details will pecified in
15 the field road. 15 the scope of the assessment ..."
16 But what is then said in the next panalgiia: 16 MR TUSHINGHAM: Yes, that's the full EIA.
17 "In view of the [Road Act], the state anlistration 17 PROFESSOR SANDS: Well:
18 in matters of local and comprehensive comoatians is 18 "Other requirements and details will pecified in
19 carried out by municipalities ..." 19 the scope of the assessment ..."
20 And you will recall that that was 20 MR TUSHINGHAM: Yes. So if you go back to thewt chart in
21 Professor Stevcek's precise point: thisifehin the 21 my presentation.
22 jurisdiction of the municipality, and so tBardejov 22 PROFESSOR SANDS: "Other requirements”. | maydte
23 district office says: 23 wrong, I'm reading that as being: the fufjuieements
24 "... we refer the matter to the munictyadf 24 of what is to be assessed will be set otftarfuture
25 Smilno for the direct handling of [this] neatt 25 decision.
Page 45 Page 47
11:35 1 What does the Smilno municipal officen say? 11:37 1 MR TUSHINGHAM: We understand -- it's acceptetiink, on
2 Look at number 7: 2 the other side, this is the order for a fll\ Eo take
3 "The municipality of Smilno, representgcthe 3 place.
4 mayor ... has no objection to the [projectjearning 4 PROFESSOR SANDS: So what does that mean:
5 the access from the main road (dirt road) eotad to 5 "Other requirements and details ..."
6 the class | road no. 1/77 .." 6 MR TUSHINGHAM: If | could just take you to theofiv
7 So what we understand there is beingisajebu 7 chart --
8 can use this road to access the drill site. 8 PROFESSOR SANDS: Yes, but also, relatedly, hoes dois
9 Now, of course, some other citizens amadesstate 9 decision compare to other decisions in redaticthis
10 bodies, including another municipality, olget; and 10  document and decision adopted at this stsifye o
11 they insisted on a full EIA. 11 process? s this different from other dedis? Does
12 But the question is whether -- if youfgavard to 12 this depart from normal practice?
13 the conclusion at page 55, so there's ahgadiitled 13 THE PRESIDENT: Yes, | had the same questionatgithe
14 "Conclusion”, and then this is the sum tofahe 14 legal basis in Slovak law for this processhie sense
15 analysis, and | would invite the Tribunateéad this 15  of, what is the administration meant to do?
16 very carefully in due course. It doesn'tlyesay 16 MR TUSHINGHAM: Yes, of course.
17 very much in the first paragraph. It says:"teok 17 THE PRESIDENT: Does it have to investigate?
18 into account the opinions”, and "made thimguhs set 18 MR TUSHINGHAM: Yes. So if | could take you et flow
19 out in the operative part". And if you goviard to 19 chart, this puts it in the legal basis. fSeei go to
20 the next page, and at the top: 20 slide 124.
21 "From the opinions received on the pitggecposal 21 MR DRYMER: You're being asked what exactly e t
22 and from the measures proposed in the dekigne 22 proceedings in box 2 meant to be.
23 construction operation, some specific requénats in 23 MR TUSHINGHAM: Exactly, so in box 2 -- one inxb@ and
24 relation to the designed construction openatiave 24 box 3, those are the provisions of the ElAwgich
25 emerged, which will need to be taken intmaaot ... 25 establish what the district office has to dmd we've
Page 46 Page 48

16 (Pages 45 to 48)

Anne-Marie Stallard
for Trevor McGowan

As amended by
the Parties

Wednesday, 7 February 2024




Day 6 -- Hearing on the Merits

Discovery Global LLC -v- Slovak Republic

ICSID Case No. ARBARA1

11:39 1 got the references in the footnote toelasticles in 11:41 1 even got to this process if the distrfices had
2 the act. And if we turn to the act, | dohlhk we 2 done their job properly.
3 have time now, but they set out that the idistifice 3 PROFESSOR SANDS: But, again, sorry, I'm jushgyio
4 must take into account a wide range of factmd they 4 understand the process. So this documentwele
5 are set out in an annex explaining what hae tiaken 5 now November --
6 into account. You can't just order a full EiAthe 6 MR TUSHINGHAM: Correct.
7 basis of speculation. It's got to be basesbone 7 PROFESSOR SANDS: So, September, October, Noveitiber
8 rational foundation of fact. 8 three months later.
9 PROFESSOR SANDS: Just on that, if you look atttirel 9 MR TUSHINGHAM: Exactly.
10 box: 10 PROFESSOR SANDS: They've now come up with thelétiailed
11 "District office issues a decision on thiee a Full 11 scope.
12 EIA is required.” 12 I'm just now trying to work out in paedlin my
13 | assume that's C-377. 13 mind, we've got this entire process withEkk
14 MR TUSHINGHAM: Exactly. 14 directive which has wrongly been transposethé
15 PROFESSOR SANDS: And then the next box says: 15 Slovak State into domestic law. There aoegedings
16 "If a Full EIA is required ..." 16 against Slovakia for that. They then havanend
17 MR TUSHINGHAM: If an order for a full EIA has be made. 17 their adoption of their rules.
18 PROFESSOR SANDS: Which it has. 18 MR TUSHINGHAM: Which was January.
19 MR TUSHINGHAM: Yes. 19 PROFESSOR SANDS: Which was January. In the timarhere
20 PROFESSOR SANDS: "... District Office then detiees the 20 has been a judgment of the Court of Jusfitieeo
21 scope of the Full EIA." 21 European Union, which says that in certaicuonstances
22 MR TUSHINGHAM: Correct. 22 exploratory drilling may be the subject --
23 PROFESSOR SANDS: So we haven't seen that yet. 23 MR TUSHINGHAM: And we fully --
24 MR DRYMER: Those are the further criteria. 24 PROFESSOR SANDS: | understand. But what I'ingryo work
25 MR TUSHINGHAM: So if you then look at R-193, thihen 25 out then is: to what extent does this ElAunement --
Page 49 Page 51
11:40 1 takes you to what the district officesthequire to 11:42 1 MR TUSHINGHAM: You mean this document?
2 be done. But this is, of course, after thieeofor 2 PROFESSOR SANDS: This document, R-193, NovenmbEr,2
3 a full EIA has been made. So, once that ecisas 3 purport to give effect to the requirementsauride EU
4 been made, you then open up the full EIA mec&o 4 directive, because the EU directive, oncedtires
5 this is the scope of assessment. 5 an EIA, doesn't actually operate to, if yde ihome
6 And you see here, then, later down the pag 6 in on the particular areas of concern. Omeerg
7 page 2, so this is the scope, and specifitsteiSo 7 subject to that requirement, it's the full aka
8 what's being said here is, then, you neethboeate 8 So you're saying they shouldn't have doat
9 in detail on all of these matters. So thishst then 9 MR TUSHINGHAM: Correct. Correct.
10 has to be done. 10 PROFESSOR SANDS: And I'm trying to understaeddgsis,
11 Now, what we say is, if there was a comedout, 11 against this background, on which you say tei¢into
12 for example, contamination of groundwatethat was 12 error by requiring, if you like, a full ElAather than
13 the only objection which was raised, or wtifah 13 a partial EIA.
14 district office had at the screening procaste 14 You may be able to explain that, butjust trying
15 preliminary EIA process, then the order fewlaEIA 15 to work out ...
16 should have been limited to that specifingésbecause 16 MR TUSHINGHAM: No, | think that's helpful. itk what we
17 that was obviously one of the issues thaattigists 17 would say is that if these were the conctiraiswere
18 were concerned about and which were raistwin 18 troubling the district offices -- the distraffice at
19 comments. 19 the date of the August decision, then inot@eomply
20 But instead, we get a full scope EIA vergthing. 20 with the BIT, the district offices needed®
21 And we say the problem here is that all es¢h 21 transparent with AOG and tell them duringpteress:
22 specific terms, the concerns that thesesssoald 22 these are the specific concerns we havet iFhdnat
23 have a significant impact on the environmesst,did 23 a state must do. It is not enough simpipade the
24 not have any rational foundation of fact. 24 decision and then later on say: we have th@seerns.
25 And so at the screening process, we ghdtilave 25 Because if they had been raised eafieG would
Page 50 Page 52
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11:44 1 have then been able to say: look, thighist we say in 11:47 1 Annex I, Member States shall --"
2 our application, and this is why the chemitadg we 2 PROFESSOR SANDS: But you are aware of that --
3 are using will not pose significant effectstoa 3 MR TUSHINGHAM: | know. | know.
4 environment and we can satisfy you that thia't\pose 4 PROFESSOR SANDS: Which is almost incomprehensible
5 a problem. 5 actually, to read.
6 But they didn't do that -- 6 MR TUSHINGHAM: But just taking the language oéth
7 PROFESSOR SANDS: But again, I'm just trying tit's- 7 directive itself.
8 a complex and moving situation here. 8 PROFESSOR SANDS: But then you are going to hawake us
9 MR TUSHINGHAM: | know. 9 to the judgment, because the judgment bagisajls
10 PROFESSOR SANDS: Because of two processes going 10 that an exploratory project on Annex || mayertheless
11 parallel, the EU process and the Slovak mce 11 be subject to a mandatory requirement. 3tz
12 The way the EU process works -- | knothimg about 12 difficulty.
13 the Slovak process beyond what I've leaméldese 13 MR TUSHINGHAM: Well, | just want to just ...
14 proceedings, but | do know the EU process-witere 14 PROFESSOR SANDS: Because this alone doesnt reanling
15 isn't a possibility for, if you like, a patiElA. 15 was probably as yours was: it appears torlveAll, no
16 Once you fall within the scope, you've gatldca full 16 issue.
17 whack. 17 But then when you read the judgment 2015, they
18 So what you are saying is, they had g uset 18 seem to say: no, in certain circumstanceggmuire,
19 out with precision -- 19 even for exploratory -- drilling particularlythink
20 MR TUSHINGHAM: Exactly, exactly. 20 it's particularly if it goes beyond 600 mety@u've
21 PROFESSOR SANDS: -- what the particular areas of 21 got to have a mandatory EIA. So that's nmfusion.
22 environmental concern were. 22 MR TUSHINGHAM: [ know.
23 MR TUSHINGHAM: Were, before the August decision. 23 PROFESSOR SANDS: The European Court of Justdmgnjent is
24 PROFESSOR SANDS: Before the August decisioim or 24 almost unreadable.
25 the August decision. 25 MR TUSHINGHAM: | will just, if | may, just workhrough the
Page 53 Page 55
11:45 1 MR TUSHINGHAM: Exactly, yes. 11:48 1 directive first and then we can go tojtiigment.
2 PROFESSOR SANDS: But | then have two questidie first 2 So:
3 is: does this set of steps depart from whppéaed in 3 "... Article 4(2), for projects listed Annex I,
4 other projects in Slovakia? And, secondlyatis to 4 Member States shall determine whether thegrrshall
5 be done in the circumstance that EU law, apyily, 5 be made subject to an assessment in accordithce
6 I'm not expressing a view on it, but appayergtjuires 6 Article 5to 10."
7 you to do a full whack EIA. However absurdttmay be, 7 And that is full EIA:
8 that is apparently what the EU law requires. 8 "Member States shall make that deterntinati
9 MR TUSHINGHAM: Do you mind if | just take two seads, just 9 through:
10 to-- 10 (a) a case-by-case examination;
11 PROFESSOR SANDS: Please. 11 Or
12 MR TUSHINGHAM: Because this is an important gpbut | am 12 (b) thresholds ... set by the MembereStat
13 conscious we are ... 13 So:
14 PROFESSOR SANDS: Please. Please. 14 "When a case-by-case examination isezhaiit or
15 (Pause) 15 thresholds are set, the relevant criteriseasut in
16 MR TUSHINGHAM: Could I just help you on the -eroe back on 16 Annex Il shall be taken into account.”
17 the EIA directive point if | may? I'm entiyen the 17 So those are the criteria that are thiemrad in
18 Tribunal's hands if you would like me to eledie on 18 the domestic act.
19 this, but | think it's important, and thewill come 19 So this is at the screening stage; shimce the
20  back to the specific decision in this case. 20 preliminary EIA application has been subrditte
21 So if we could pull up R-083, which ig tBIA 21 So even if we then go to the judgmentawepting
22 directive. And page 4. 22 the 2015 judgment on its terms, of coursevaweld
23 So the project with which we were conedrwas 23 accept that it is therefore a project listed
24 listed in Annex Il, notin Annex I. So: 24 Annex Il, exploratory drills, and which Memlstates
25 "Subject to Article 2(4), for projectstéd in 25 are then left with a decision on whetherrtteoa full
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11:49 1 EIA or just stop it at the preliminary Eétage. 1151 1 practice in relation to this case? | dkembw what
2 That's the key point, and that's why wetka 2 the answer to that question is.
3 process that was followed did not comply lit 3 MR TUSHINGHAM: | think my response to that would as
4 requirements of the FET standard in the treaty 4 follows. In relation to this aspect, measures
5 But significantly, it's not just the praseit's 5 through 13, we are not complaining of a brezfch
6 also the question of whether the suggestiaithie 6 national treatment. We're not saying thaptloeess
7 decisions had significant effects on the emvirtent had 7 that was followed in this case in relationhese
8 a rational foundation of fact. That's the geint. 8 decisions was different from the processwest
9 And so if Slovakia was going to say, "\Wiak this 9 followed in other decisions. We are attaclhmy
10 drill in Smilno has significant effects orth 10 decisions themselves.
11 environment", it needs to justify that byerehce to 11 THE PRESIDENT: You are saying that the decitaoks
12 facts and evidence, and none of those fasts heen 12 reason, no?
13 put forward by the other side, as was the itas 13 MR TUSHINGHAM: Exactly, exactly.
14 Crystallex. 14 THE PRESIDENT: That's essentially what you'sereg?
15 PROFESSOR SANDS: And where does it say thagin t 15 MR TUSHINGHAM: And also lacks a rational founidat of
16 directive though, because the directive diodbe 16 fact.
17 state the duty to determine whether to moaeftill 17 THE PRESIDENT: But that is more difficult for tssee.
18 EIA. 18 If there are no reasons you don't know whhbehind
19 MR TUSHINGHAM: Correct. 19 the reasoning.
20 PROFESSOR SANDS: It then requires the full Elgovern -- 20 MR TUSHINGHAM: Well, exactly, and so therefotenias
21 I mean, it may be absurd, but to cover ehargt 21 an arbitrary decision.
22 MR TUSHINGHAM: If an order for a full EIA has ba made, 22 PROFESSOR SANDS: But arguing against that, emther
23 and that's the key point. 23 hand you're going to have to address theHatthere
24 PROFESSOR SANDS: But -- which it has in thiecas 24 were -- 174 statements somehow came in,atepasome
25 MR TUSHINGHAM: Which we say they shouldn't hal@ne. 25 public bodies came in, some of the publiadmdaid we
Page 57 Page 59
11:50 1 PROFESSOR SANDS: Does the EIA directive ef th 11:52 1 have no problem with this project, ottsaisl we have
2 European Union say, you have to, at the cpsm=se 2 a problem with this project; and it's therefpossible
3 preliminary assessment stage, have to sét that 3 for a reasonable reader to glean from thattiea
4 initial decision what your reasons are fongdo 4 decision-maker must have been influenced éyatality
5 a full EIA. 5 of those submissions that were made.
6 MR TUSHINGHAM: See Atrticle 4(3): 6 MR TUSHINGHAM: We would accept that there is agenable
7 "When a case-by-case examination is chotg or 7 inference, and we don't have time, I'm afrgien
8 thresholds or criteria are set for the purpdse 8 time, to go through the Kriva Ol'ka decision.
9 paragraph 2, the relevant selection criteria . 9 But | would encourage you to read backubh the
10 Annex Il shall be taken into account.” 10 Reply at 165 through to 175 where we do ualer
11 So that's at the preliminary stage. 11 a comprehensive analysis of why the 174 iesis- in
12 PROFESSOR SANDS: "Shall be taken into accountioesn't 12 other words, what were the three concerrnsitbge
13 say -- as someone who has spent a long tirtieese 13 raised in the Kriva Ol'ka decision, and winyse
14 wretched directions -- 14 concerns didn't have a rational foundatiofacf and
15 MR TUSHINGHAM: Of course. 15 weren't properly put forward in a manner twahplied
16 PROFESSOR SANDS: -- it doesn't require you &ciép 16 with the FET standard.
17 particularly what the basis is in a partidstd way. 17 So that's all I'll say. But it was thtisese
18 And the way that most countries work -- idahg the 18 measures which we say destroyed the ecoramdic
19 United Kingdom -- is to say: we've decidedneed to 19 commercial viability of the project, as yaesnost
20 move to a full EIA. 20 closely from slides 147-148 of my opening] #rat's
21 Which is why the gquestion that | haveyfou is: 21 the October 2017 minutes. And it was thihEiA
22 has Slovakia departed from its normal pragcticother 22 process -- see slide 138 -- that could hakentas
23 words, are there other EIA preliminary decisi 23 long as three years. And that's the keyt poirthe
24 equivalent to the one from August 2017, wisjgécify in 24 final nail in the coffin.
25 great detail, and have they departed froin dien 25 Now, assuming that the Tribunal conclutiasthe
Page 58 Page 60
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11:53 1 EIA decisions breached the FET standardther words, 11:57 1 So at paragraph 576:

2 that those orders for a full EIA were not cdiarg with 2 "Discovery would undertake Preliminary Eland, in

3 the treaty, the Tribunal must then wipe ost th 3 exchange, the local citizens would stop ptivtg®r

4 consequences of that illegal act. So we dssome 4 otherwise stop seeking to block Discoveryggut.”

5 that in a but-for scenario a full EIA wouldtiave 5 And so the bargain that was reached \néHdcal

6 been ordered. 6 community in the press release was: you witlartake

7 Well, where does that leave Smilno? Wied, 7 preliminary EIAs, and in exchange we will stdpcking

8 Smilno EIA decision was issued in August 20You will 8 your project.

9 recall that the interim injunction ended inyMd 9 So if the order for a full EIA had not beeade --

10 2017 -- Ms Varjanova's interim injunctiono e 10 which we say in a but-for scenario you shagislme
11 interim injunction would no longer have pnetezl AOG 11 that it had not been made -- then there wioelldo
12 from entering onto the land plot. And we sslier in 12 longer any blockages on the road, and if A©@dn't
13 the comments submitted by the Bardejov distifice 13 have used the road as a PSPR, if you mowafdr
14 during those preliminary EIA proceedingsyéts 14 please, to paragraph 578(a), over the phigast
15 accepted that the proposed site is accessinlg the 15 Slovakia's own case:
16 field road. What's more, the district offaeferred 16 "There would likely have been an agregmen
17 to the mayor, and he raised no objection. 17 concerning the Access Land.”
18 And so based on those comments, we aajnth 18 So we say in a but-for scenario, takirgg2017
19 a but-for scenario it is inherently likelyatrAOG 19 community agreement on Slovakia's own caseTtibunal
20 would have been able to use the road, thesadand, 20 is entitled to assume that an agreement weaud been
21 to access the Smilno site. 21 reached on the ability to use that land.
22 Now, Professor Sands, you pointed yesyetal 22 So even if AOG had not been able to lusedad on
23 Professor Stevcek's answer to your questiere are 23 the basis that it was a PSPR, this is whatdvoave
24 no clear answers to this question. 24 most likely happened, and that would havéledaAOG to
25 Professor Stevcek was not concedingttieatoad 25 drill its well.
Page 61 Page 63
11:55 1 was not a PSPR. His firm view, both méipert 11:58 1 Now, if the Tribunal agrees with taaalysis, it

2 reports and in cross, was that this was a P3Pl 2 does not need to decide whether impugned mesasu

3 obviously we accept the Tribunal is entitle@xamine 3 through 7 in my table breached the FET stahdérhat

4 that opinion. 4 the Tribunal must do is ask what would havgpeaed in

5 But significantly, this is not a case ight 5 a but-for scenario if the order for a full EAASmilno

6 expert opinions, because Slovakia's experinatis 6 had not been made.

7 instructed to express any opinion on whethersad 7 And so we say the answer to that quesgion

8 was a PSPR. And Dr Fogas accepted that. isThis 8 provided in Slovakia's own Rejoinder.

9 transcript Day 4, page 139, lines 18-24. &sethe 9 And so, unless the Tribunal would like tm@ddress
10 Rejoinder appendix, page 4, footnote 8. 10 measures 1 through 7, I'm happy to do sotifhave any
11 So you won't find anything of assistaince 11  questions, or if you would like me to, butth where
12 Dr Foga$' reports, and that's why | didikttas any 12 we would rest our case on Smilno.

13 questions about the road issue in crossioGare 13 THE PRESIDENT: | have a question going backotarysaying
14 left with Professor Stevcek's opinion, whighsay the 14 the interim injunction was lifted in May 2017
15 Tribunal should accept, and we say thatrti@d was 15 MR TUSHINGHAM: Yes.
16 a PSPR. 16 THE PRESIDENT: And the preliminary decisionhe decision
17 But my final argument here is, even & Tibunal 17 for the EIA, for the full EIA was taken in gust of
18 doesn't accept that, in other words, evdreif 18 2017.
19 Tribunal doesn't accept that the road waSRRR 19 MR TUSHINGHAM: August, yes. Yes.
20 I would invite you to turn to the Rejoindér a 20 THE PRESIDENT: And so if that decision had reetbtaken,
21 paragraph 575. And this is where I'm goinfgéave 21 or had not ordered a full EIA, then the thglcould
22 Smilno. It's internal page, PDF page 178rdHtopy 22 have started --
23 pagination 172, electronic page 178 of thieiReer. 23 MR TUSHINGHAM: Correct.
24 Now, this is where they referred to opril2017 24 THE PRESIDENT: -- from June on.
25 press release. This is the community agnegr@el71. 25 MR TUSHINGHAM: Exactly.
Page 62 Page 64
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11:59 1 THE PRESIDENT: And by the fact that this dem was taken 12:.02 1 work.

2 in August, that destroyed the project. 2 And so the point that was being made at

3 Now, | have a causation issue there, tsecance 3 the October 2017 meeting, the OCM meeting,ithi

4 you start, when you have a drilling projectydu not 4 slides 147 and 148 of my opening, the poiat Was

5 always have to imagine that there may be Artht 5 being made there as at October is: we catifyju

6 does delay you? 6 sitting on our hands for three years; it is no

7 MR TUSHINGHAM: Ah. Sorry. So | think in termg dune, so 7 commercially viable to do so.

8 we're not saying that drilling would have taltace -- 8 And so that's the actual situation in WHA©OG

9 started in June, immediately after the -- 9 found itself.

10 THE PRESIDENT: No, but even if it was sometimery the 10 THE PRESIDENT: Yes. Yes. But you see that difficult
11 three years that you're saying the EIA deldlye 11 on this basis to then justify damages farposfits
12 project. 12 going forward.
13 MR TUSHINGHAM: Yes. Well, the point is, if -oghe 13 MR TUSHINGHAM: But what we would say is, at thery least,
14 decision was issued in August and that waswile 14 it would justify -- do you mind if | just takone
15 order was made for the full EIA. If the Tntal is 15 moment?
16 satisfied that that decision was a breatheoFET 16 THE PRESIDENT: Yes, sure. (Pause)
17 standard, then in a but-for scenario you mis out 17 MR TUSHINGHAM: So the point | would make thene this is
18 the consequence of that decision. 18 as follows: this wasn't obviously just Smilribhis was
19 THE PRESIDENT: Yes, and my question is whatlaee 19 all three drilling sites. And so you havédok at
20 consequences? The consequences are thefdbsts 20 the situation in which AOG found itself, hagibeen
21 delay, they're not the full project. 21 prevented from drilling a well at Kriva Ol'kance
22 MR TUSHINGHAM: Well, the consequence, the maogbortant 22 early 2016, and then also now at Smilno.
23 consequence, coming back to my legitimateetgtion 23 And the second point is -- sorry, forgive.
24 point, is the inability to drill the well. 24 (Pause)
25 THE PRESIDENT: But not forever. For three yearghe 25 But in terms of then how you then put thavard
Page 65 Page 67
12:01 1 time of the EIA. 12:04 1 into damages, we would say at the vest kbare is

2 MR TUSHINGHAM: I'm being slow. Please forgive migly 2 a loss of opportunity to drill. That unquestibly

3 basic point here is that if the order for lREIA had 3 exists. But if you are looking at damageshenbasis

4 not been made, then there was no other impgedito 4 of a market valuation, if Discovery had beble &

5 Discovery then being able to use the roadtess the 5 undertake its drill at Smilno, it would betisij on

6 Smilno site to drill its well. And so in atHor 6 a licence that had a value which you can ddram the

7 scenario, you would then assume that thewalld have 7 market valuation. And that's the case also at

8 been drilled and that discoveries would haaentmade. 8 Kriva Ol'ka.

9 That's the key point. 9 So that's how we say it ties togethertaowd we say
10 And so on a damages point of view, thiags 10 the Tribunal should obviously grant an avwafrdamages
11 but-for scenario in which you are operating. 11 in favour of Discovery.

12 THE PRESIDENT: | don't have a problem with théfor. 12 THE PRESIDENT: Thank you.
13 | have a problem with your actual. 13 PROFESSOR SANDS: One aspect you haven't medtiand it
14 MR TUSHINGHAM: The actual, yes. 14 does relate also to this EIA issue, andntecap in,
15 THE PRESIDENT: Yes, because what is the damaigged by 15 | think, exchanges in relation to the naaumd extent,
16 this decision in August, assuming it is -- 16 if any, of a full due diligence done befdre t
17 MR TUSHINGHAM: Yes, I'm now with you. Pleasedie me, 17 investment was made and in the course aftlestment
18 it's been a long night! 18 itself. | mean, there is some authorityhi t
19 So the actual scenario in which Discovemnd 19 jurisprudence to which you've made referdénatthe
20 itself was then obviously a three-year pewbére not 20 legitimate expectation is not a sort of asoélie
21 only was it not able to undertake any dtitlg it 21 right. It's linked to other steps, and ofithe steps
22 was also required to then undergo the costsudl 22 is the extent to which a due diligence wasas not
23 EIA process, but, most significantly, incogri 23 carried out.
24 overheads and continuing to pay licencetfedse 24 So we don't have any evidence before ts a sort
25 state during that period where it's not &bldo any 25 of formal legal due diligence. But if onenies in
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12:05 1 particularly on the issue of the EIA, #mat moment 12:08 1 you will recall that | mentioned in theAEpplication
2 when a voluntary undertaking would have bewered 2 they were professionally drawn-up applications
3 into, in the context of conversations with nbens of 3 a company called Chempro. Chempro were teecyghat
4 a local community, to submit yourself to aipmaary, 4 drafted those applications.
5 shall we call it, EIA, one would have thoutitet 5 So if we could pull up Mr Fraser's firgtrvess
6 a reasonable investor would turn their minihat 6 statement at page 34, PDF page 34, paragraph 9
7 point to the risk that a voluntary prelimin&hA could 7 I'll just wait for it to be pulled up. Pagé.3
8 morph into something more horrible, namely vewually 8 So if we scroll down, please, to the butto
9 happened. 9 So he is talking, in the third to laseliron
10 And we don't seem to have before us didgece -- 10 2 August --
11 but I'm inviting to you to say, "Yes, actydlhere is 11 PROFESSOR SANDS: Is this the first or secondesi
12 that evidence" -- that the minds of the itweswere 12 statement?
13 turned to that possibility. 13 MR TUSHINGHAM: This is Mr Fraser's first withessatement.
14 In other words, if I'm an investor arehter into 14 So:
15 a voluntary agreement of that kind, | warkriow 15 "On 2 August 2017, the Bardejov distoifice
16 what's the real risk, and I'm going to taéetain 16 issued a decision ordering a full EIA in tielato the
17 steps to inform myself as to the possibiligt this 17 planned Smilno well. This came as a regr&a both
18 moves to the unfortunate next phase whiclypanside, 18 to us and to Chempro. There were no disshqg
19 it moved to. 19 characteristics about the site, from an enuirental
20 MR TUSHINGHAM: Yes. 20 perspective, that made it seem a suitabkefoas
21 PROFESSOR SANDS: What steps were taken by tlestor, by 21 a full EIA, and Chempro had indicated tohzsed on
22 way of due diligence, to inform itself aghe risk of 22 their experience, that they expected thecgijan to
23 submitting itself to a voluntary prelimindgyA? 23 go through without difficulty. The decisiitself gave
24 MR TUSHINGHAM: Professor Sands, obviously adbt 24 no grounds for its conclusion, which | untteod it
25 questions, but | will do my best to summarésel 25 should have done by law and found very s&ang
Page 69 Page 71
12:07 1 I have a number of points | would likertake. 12:10 1 So the point there is that this wasantase where
2 The first point is that due diligenceyas quite 2 AOG submitted to this process expecting tHatl&IA
3 rightly pointed out, has been said to be esieto the 3 order would have been made. And that is oeted,
4 content of the legitimate expectations stahdar 4 I would submit, by having regard to Ministely@nos'
5 protected under the FET provision in the BBUt that 5 statement in January that when 8,000 expioratells
6 question of due diligence is not relevanh®dther 6 have been drilled and not a single environaigartoblem
7 strands, namely inconsistency and arbitrasin&e 7 has been identified, that was a reasonablégroto
8 it's no defence to a state to say, "You shbale 8 hold.
9 undertaken more due diligence", if the actoahplaint 9 So in my submission it would be unfaistmgest
10 is that the state has acted arbitrarily. t i 10 that Discovery is in any way responsibletfios.
11 doesn't work. And so we would say, to themxhat 11 So that's where | would point the Tridunaon the
12 due diligence is relevant at all, it couldydre 12 guestion of due diligence.
13 relevant to legitimate expectations. Sdshie 13 So unless the Tribunal has any furthestions,
14 first point | would make. 14 those were going to be my submissions.
15 PROFESSOR SANDS: But just on that, in relatithe 15 Questions from THE TRIBUNAL
16 arbitrary standard or discriminatory standatdhat 16 THE PRESIDENT: Thank you very much.
17 particular moment that you are about to atgree 17 I think you had questions?
18 a voluntary EIA process, | would have thought ask 18 MR DRYMER: | haven't even begun!
19 yourselves the question: what is the podgiltilis 19 But fortunately many of the questiong thead in
20 could go into something worse? 20 mind to ask have already been discussed gaedy
21 MR TUSHINGHAM: And I'm going to take you -- 21 either in your submissions or in your respsrte my
22 PROFESSOR SANDS: What evidence is there thagthestion 22 colleagues' questions.
23 was asked? 23 Let's stick with this for the moment, &ese | will
24 MR TUSHINGHAM: Yes. So if we could go, please, 24 go back to Smilno in a second.
25 Mr Fraser's first witness statement at papy®7, and 25 If we look at your slide that you poinigg
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12:11 1 | think it's page 124, the different bokethe 12:14 1 MR DRYMER: Comments were received. | dontik if the
2 proceedings. 2 idea is that is the full procedure required.
3 MR TUSHINGHAM: Yes. 3 But then, of course, the critique -- amebuld
4 MR DRYMER: | understand, and you've repeatedatisuple 4 think yours too -- goes more to the decisiselfi
5 of times, that the gravamen, as you said;, tatg/ou 5 MR TUSHINGHAM: Exactly. Exactly. Exactly.
6 called it the key, were boxes 2 and 3, thegedings 6 MR DRYMER: That clarifies the point.
7 and the decision that preceded the scopeadtith 7 And of course, even if there was a proper
8 EIA. 8 proceeding, an unfair decision would stiliati the
9 MR TUSHINGHAM: Yes. 9 process.
10 MR DRYMER: Can you just clarify something for npdease, 10 MR TUSHINGHAM: Precisely. Precisely.
11 on the proceedings issue, because thesepaate -- 11 MR DRYMER: But then you go on, even if that's fravamen
12 arguably separate questions: whether theadisffice 12 or key, then you went on at some length today
13 conducted fair proceedings. 13 colloquy with Professor Sands, to critiquesttbx 1, 2,
14 Professor Sands asked you whether youarapare 14 3,4-
15 this to proceedings in other cases. I'masking 15 MR TUSHINGHAM: Yes.
16 that. | don't want there to be any suggestiat we 16 MR DRYMER: -- the imposition of the scope of faé EIA.
17 don't have sufficient evidence on the re¢orgou to 17 MR TUSHINGHAM: This is R-193.
18 answer these questions. 18 MR DRYMER: Right, exactly.
19 Can you tell me where or in what manher t 19 MR TUSHINGHAM: Yes.
20 proceedings here may or may not have reflebe 20 MR DRYMER: And again, logically | understand tant that
21 district office's obligations under an adrsiirative 21 even if everything up to box 4 was correetf t
22 code or Code of Civil Procedure, or somethikegthat? 22 decision too would vitiate the entire procésthat
23 MR TUSHINGHAM: [ cannot give you an answer tattjuestion 23 the case?
24 now. We can obviously go away and give due 24 MR TUSHINGHAM: Well, we would certainly accepiat. Yes.
25 course. But our key point is probably mdre o 25 Yes. But the pointis --
Page 73 Page 75
12:12 1 a forensic point, and it's this, and #gback to, 12:15 1 MR DRYMER: Well, I'm not arguing. I'm askiggu whether
2 again, disclosure. 2 that ...
3 We asked for full disclosure of all intafn 3 MR TUSHINGHAM: Yes, we would maintain that. Bbe key
4 documents that substantiated the ordersftdl BIA 4 point we draw from R-193 is that if these witee
5 by the district offices, and Slovakia voluilyeagreed 5 concerns or considerations which the disbfiite was
6 to search for those documents, and not aestt@iument 6 concerned by, at box 3, or box 2, then inmoiale
7 came back. 7 comply with the BIT and the FET standard, thegded to
8 Now, we say that is rather telling. Tleepfirmed 8 be put to AOG so that they could be addressed. we
9 that no documents have been found. So théhiac 9 say they would have been addressed, becausmiyo
10 there are no internal documents to substarttizs 10 look at the Chempro document, and you see fohy
11 process we say just reinforces the unfairwéksvhich 11 example, a suggestion about chemicals palignti
12 Discovery was treated by the district offidesing the 12 causing pollution to groundwater would notbelid
13 so-called proceedings. 13 complaint.
14 MR DRYMER: Alright. Is that not rather a critig of the 14 MR DRYMER: | think that takes us back to thega@dings
15 decision, box 3, if you will? That | can raeeadily 15 point, and | don't know what proceedingsrgotglling
16 see from your submissions today -- 16 us are required. If the only thing requirelim not
17 MR TUSHINGHAM: Yes. 17 suggesting this is the case, but if the tmhyg
18 MR DRYMER: -- and in the evidence before us.dAmfact 18 required was to receive the Chempro remppublish
19 | can more readily see that from the pardgcdp 19 it, to receive comments and then to issuecasion,
20 Mr Fraser's statement that you pointed up. 20 | don't see in that loop where there wouldte
21 MR TUSHINGHAM: Yes. 21 further discussion with the applicant, anedhe
22 MR DRYMER: He speaks -- I'm not suggesting reukhknow 22 applicant an opportunity to address evergeonraised
23 the full details, but he speaks of a procedurereby 23 before a decision is made. | wonder whdtieeanswer
24 the application was published for comments. 24 might not be: challenge the decision.
25 MR TUSHINGHAM: Exactly. 25 MR TUSHINGHAM: | can tell you this. | will findhe
Page 74 Page 76

23 (Pages 73 to 76)

Anne-Marie Stallard
for Trevor McGowan

As amended by
the Parties

Wednesday, 7 February 2024




Discovery Global LLC -v- Slovak Republic

Day 6 -- Hearing on the Merits ICSID Case No. ARBRI1 Wednesday, 7 February 2024
12:16 1 reference, or my team will find the refexe shortly. 12:18 1 follow a process that is fair, that at\tkey least in
2 But during the Kriva Ol'ka EIA process, itltaked 2 order to comply with that obligation, an ogpaity
3 obviously the same process we have: the apiolic and 3 should have been given.
4 then it's published, and then we have varoasments. 4 MR DRYMER: And here's an example of proceedings -
5 The district office in that case invite®& to 5 MR TUSHINGHAM: Yes.
6 respond to certain comments. 6 MR DRYMER: --in the record, whether or not theypkay,
7 MR DRYMER: Ah. 7 very good.
8 MR TUSHINGHAM: And the point is that during that 8 Right, let me switch gears, and comehaliway
9 response -- and you see it in the actual idecis 9 back to Smilno, and your very helpful slide &ble of
10 itself. 10 impugned measures. We don't have to lotheat
11 MR DRYMER: Yes, thank you. 11 graphic, but I find it helpful.
12 MR TUSHINGHAM: We will get the exact document. 12 So here's a, | guess, a question of giclegal
13 MR DRYMER: | thought | had seen something althase 13 reasoning. You impugn the actions of thé&cppthe
14 lines. 14 prosecutor and the Ministry of Interior, asdhas the
15 MR TUSHINGHAM: So the point is that that did retppen at 15 judiciary.
16 Smilno. 16 What if the Tribunal were to find agaipsti in
17 MR DRYMER: | understand. 17 respect to the judiciary? What if -- it’s al
18 MR TUSHINGHAM: And so that is our key complaint. 18 hypothetical, you know how this goes.
19 MR DRYMER: So that's a distinction between thalSo EIA 19 MR TUSHINGHAM: Yes. Yes.
20 and the others? 20 MR DRYMER: What if the Tribunal were to determjnvell,
21 MR TUSHINGHAM: Exactly. 21 not only was there no breach of the treatytle
22 MR DRYMER: The other two, the other one? 22 judiciary effectively correctly articulatetb8ak law?
23 MR TUSHINGHAM: | think we explained in our Memal, if we 23 MR TUSHINGHAM: Yes.
24 could just -- 24 MR DRYMER: Would the other measures, or thenasafor
25 MR DRYMER: Well, you know what, let me continukve got 25 breaches of the treaty by virtue of the atthe
Page 77 Page 79
12:17 1 other questions on other points, perhdpie wour 12:20 1 police, the prosecutor and the Mol falag@
2 colleagues come to the Memorial paragraptteain 2 MR TUSHINGHAM: We completely accept that.
3 MR TUSHINGHAM: Sure. 3 MR DRYMER: It's a question. It's not a --
4 MR DRYMER: Let me switch gears -- 4 MR TUSHINGHAM: And that is why | wanted to put nogse in
5 MR TUSHINGHAM: Sorry, | can give you the exhibéference 5 closing on the basis of saying --
6 now. 6 MR DRYMER: Because that's all on the basis oftwime law
7 MR DRYMER: Oh, please. 7 is.
8 MR TUSHINGHAM: It's Exhibit C-182, it's AOG's smtission to 8 MR TUSHINGHAM: Because the point is, the prosecuwas
9 the Medzilaborce district office dated 9 obviously talking about the injunction.
10 18 September 2017, and that was AOG's coraepsale 10 MR DRYMER: Of course.
11 response to all of the objections that hashbeaised 11 MR TUSHINGHAM: And of course if the injunctionas rightly
12 at Kriva Ol'ka. 12 granted, we're not going to suggest thaag w
13 MR DRYMER: | see. 13 improper.
14 MR TUSHINGHAM: And explaining why each objectibad no 14 MR DRYMER: Of course, very good.
15 merit and wasn't -- and that process wagittifed in 15 MR TUSHINGHAM: But our key point on Smilno isathif you
16 relation to Smilno. 16 are with me in relation to the EIA aspect --
17 THE PRESIDENT: Is there a requirement that fibilowed? 17 MR DRYMER: Yes.
18 I'm looking at this EIA Act and it doesn'allg help 18 MR TUSHINGHAM: -- this is all in the past ancktfiribunal
19 me. 19 doesn't need to concern itself with measlres
20 MR TUSHINGHAM: No, | haven't seen any -- unlesgteam can 20 through 7.
21 correct me otherwise, | haven't seen anyiregent 21 MR DRYMER: Precisely.
22 that they, under domestic law, that they give 22 Well, there you join issue with one pairat
23 applicant an opportunity to comment. 23 | recall being made by Respondent in itstemit
24 But we would say that at the level oéinttional 24 pleadings, that by the time the EIA, the egrent to
25 law, in terms of the obligation of the statect, 25 enter into the voluntary EIA arose, everyteise is
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12:21 1 water under -- over the dam, under ttaighri 12:41 1 Discovery has confronted the facts thatredict its
2 MR TUSHINGHAM: However you would like to put iBut the 2 case; it has simply ignored them. So justcid in
3 point is, | think it's described by our frieasl 3 the opening statement, Mr Pekar and | tod#lyagyain
4 "a fresh start". 4 tell you the facts that are relevant, but were
5 MR DRYMER: Those are the words I'm looking for. 5 mentioned this morning.
6 MR TUSHINGHAM: And if you are with me on this way§ 6 The second preliminary point is, recall opening
7 expressing the case -- 7 statement, and now just think about the eidehat
8 MR DRYMER: Yes. 8 you have heard over the past four days. @Vidence
9 MR TUSHINGHAM: -- we actually turn the Respondsmiase to 9 confirmed everything that we told you in opeaning
10 our advantage and say: actually, this is wieatd have 10 statement. The evidence at the hearingfénshowed
11 happened in a but-for scenario. 11 you that in its short time in Slovakia, AOBlated
12 MR DRYMER: | fully understand that. 12 Slovak law, committed numerous legal erransl showed
13 Excuse me, | had a number of other questut 13 a profound disregard for the very citizerat talled
14 | think they've been covered. 14 this land their home.
15 Madam President, if you will give me amemt to 15 First, some preliminary remarks aboutl8oni The
16 look through my notes, | think that mightitre 16 PSPR theory was the central pillar to Discgsease
17 THE PRESIDENT: Sure. 17 prior to this hearing. But the Tribunal Inasv seen
18 (Pause) 18 that it was, indeed, a private dispute betveemcerned
19 MR DRYMER: That's it. 19 citizens and AOG about private land.
20 THE PRESIDENT: Good. Thank you very much. dsva little 20 Smilno's mayor, who appeared before gdmitted
21 longer than we had thought. 21 that his view was the field track was no&®R but
22 MR TUSHINGHAM: | apologise. 22 instead a field track. Think about the int@oce of
23 THE PRESIDENT: But it was very helpful. 23 that admission. That is AOG's and Discogesywn
24 So | suggest we take a 15-minute break and then 24 witness admitting that the central theortheir case
25 we'll listen to the Respondent. Good. 25 is wrong.
Page 81 Page 83
12:22 1 (12.22 pm) 12:43 1 Indeed, as | told you in the openiagesnent,
2 (A short break) 2 every state body that has been asked to aurthiel
3 (12.39 pm) 3 question of whether the track was a PSPRéjested
4 THE PRESIDENT: So let's resume. | give the flwothe 4 that theory. The district court rejectedhie Court
5 Respondent. Mr Anway. 5 of Appeals rejected it, the Ministry of Intari
6 Submissions by the Respondent 6 rejected it, the traffic directorate rejeciednd
7 MR ANWAY: Yes, thank you, Madam President. Mensbaf the 7 now, before you members of the Tribunal, tlagon told
8 Tribunal. 8 you that he rejected it.
9 On behalf of Slovakia we would like to ey 9 And so after five days of hearing, it @wn
10 thanking you for such a well-run hearing &ord¢he 10 undisputed that no state body ever adopeedehtral
11 attention you have paid to this importantterat 11 theme to Discovery's claim in this arbitratithat the
12 In our presentation today | will provithe 12 field track was a PSPR.
13 introduction, in which I will make some briginarks 13 | want to talk, if | might, at the outsabout
14 about the three topics identified by the inidal 14 an exchange between counsel and Mr Drymer.
15 yesterday, and then we will be going intcheapic in 15 Mr Drymer, you had asked, very rightst'd
16 some more detail. 16 suppose that the court decisions were cork&tiat
17 I will be handling Smilno; Mr Pekar wiien be 17 happens to all of the other acts that argtzined
18 addressing Ol'ka, measures 8, 9 and 10 iBlth& 18 about in measures 1 through 7?
19 First the introduction. We have two jpnihary 19 MR DRYMER: You are giving me the opportunitydarify --
20 points. First, what Discovery did this manis the 20 MR ANWAY: | apologise if I --
21 same thing that it did in its opening statetmé/ou 21 MR DRYMER: No, no, you did great, you did grehgt's
22 will recall me saying in our opening statetrtbat the 22 what | said, but | meant correct not onlgliavak law,
23 strategy appears to be the following: whéacadoes 23 but also untainted by political pressurest fmbe
24 not fit within Discovery's narratives, it iy treats 24 clear on that.
25 the fact as though it doesn't exist. Itdthat 25 Thank you. Go on.
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12:44 1 MR ANWAY: The answer back was, effectivelyattif those | 12:46 1 judges were not under any improper pressoey
2 court decisions were correct, the injunctiasJuawful, 2 exercised independent judgment, but in hig Wiey got
3 then those acts were no longer challenged. 3 it wrong.
4 Now, why is that so important? And thienes back 4 Members of the Tribunal, we all agree, goeinot
5 to Professor Sands' question of Discovergal le 5 a Court of Appeals that sits in review of loveeurt
6 expert. The question was as follows (Dayagjep34, 6 judgments on domestic law. And when we hbee t
7 lines 19-23): 7 admission from Discovery's legal expert teasonable
8 "So if there are multiple opinions, 8 minds may differ on this -- a theory we doeed to
9 I'm understanding you, sir, to be saying tlere 9 adopt because we say all of the state desisiorthis
10 a multitude of reasonable opinions that gdiffierent 10 issue were uniform, but even if we were tmgthat --
11 directions. Am | correct in understanding yo that 11 coupled with his admission that there is imgth
12 way?" 12 inappropriate about what the court did, abiol@
13 And the answer was (Day 4, page 34,2éhto page 13 perhaps reaching the incorrect legal conmtuisi
14 35, line 1): 14 means it cannot possibly meet the standdirds o
15 "Yes, you do understand absolutely cdgredt is 15 international law.
16 one of several questions to which there islear 16 I'll come back to that in a moment, ilihg
17 legal answer." 17 reference to case law on how egregious d eaar
18 Now, as I've already pointed out, evésyesbody 18 must be for it to rise to the level of a loteaf
19 that ever considered the question came tsatime 19 public international law and equate to a aleufi
20 conclusion, including the courts, which hd ha 20 justice.
21 identified -- and I'll point you to that tiesbny 21 Finally, as I'll discuss also in moreailethe
22 later -- is the definitive view on what i tstatus of 22 hearing testimony confirmed that AOG did sextk, much
23 this road. 23 less obtain, the social licence from thellooanmunity
24 But just pausing on the [question] that 24 before the critical period of time; that fitetesters
25 Professor Sands asked and Discovery Gldegs 25 were not just one or two people, but rathgmoap of
Page 85 Page 87
12:45 1 expert's response to it, that reasonainidshcould 12:48 1 local citizens trying to defend their latighit AOG
2 differ on this question. 2 never obtained the permission required byckr29 of
3 And then you combine that with this tesiimy (Day 3 the Geology Act to enter that land; that diaied the
4 4, page 75, lines 7-9): 4 landowners' preemption rights when it purctiase
5 "Professor Sands: Are the judges on theAls 5 a 1/700th share; that a court issued a layvfinted
6 Court independent? 6 injunction prohibiting AOG from even accessihg site;
7 Answer: Of course." 7 that it then created a shell company to ciremhthe
8 Coming from Discovery's own expert (Daydge 75, 8 injunction; that Mr Crow faked his injury; th&OG
9 lines 10-18): 9 waited almost seven months to test its PSB&ytin
10 "Professor Sands: Do you have any evelérat the 10 court, and when the courts rejected thatriheever
11 judges on the Appeals Court decided as tlikgrdthe 11 tried to access the site again.
12 basis of any pressure brought upon themégttite? 12 Preliminary remarks on Kriva Ol'ka. hos, this
13 Answer: Definitely | never in my life heheard 13 claim is based on a legal mistake made by ADI&
14 anything like that, sir, no. 14 Ministry ultimately ruled in AOG's favour, &then AOG
15 Professor Sands: So your opinion wou)dltkough 15 refused to participate further. The argusere heard
16 the court got it wrong, the Court of Appegus it 16 today were based on significant misrepreensaof
17 wrong, it exercised independent and impgadgment? 17 the Minister's testimony, and Mr Pekar wilrg you to
18 Answer: No doubt, yes." 18 examples of that.
19 In short this means that Discovery's damts 19 It is undeniable that AOG failed to timektend
20 about the courts, which is where Mr Drymeusstions 20 the lease. Itis undisputed that AOG semava
21 started with counsel, which are effectivedyidl of 21 contract for signature to Lesy, and Lesyrdit
22 justice claims, cannot possibly meet thedsteds for 22 respond. And it remains undisputed that semgts are
23 a breach of public international law. Tlsata say, 23 not attributable to the state.
24 the testimony elicited by Professor Sand® fro 24 The only thing the Minister could haveneavas to
25 Discovery's legal expert effectively said thase 25 deny the request for the extension becaese was no
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12:50 1 way for her to bring back a dead contiatfe by 1252 1 That is eminently reasonable. And ithaxactly
2 "amending it". 2 what the first-instance body did. It asked@\®
3 The testimony you heard during this hepailso 3 furnish proof that it could not sign a new ttaot with
4 confirmed that AOG then started an ArticlecBnpulsory 4 Lesy. And what did AOG do? They walked aw&iey
5 process proceeding. During his examinatierMimister 5 walked away from the proceeding. They volrilyta
6 explained that the first-instance proceedingin by 6 refused to participate.
7 the state geological administration. He &s th 7 Having appealed once in this process amthg won
8 appellate body. And that he never issueduasbns 8 the appeal, when the first-instance body sirapked
9 regarding the first-instance proceeding. dsw 9 them, "Can you provide us some evidence kigréally
10 a standard procedure taking place, and thase 10 can't be resolved voluntarily before we dmeihing
11 a separation of two levels of review. 11 that is a remedy of last resort", rather tt@mply
12 The testimony confirmed that AOG filedagpeal 12 with that simple instruction -- an eminendpsonable
13 with the Minister and won. 13 instruction thereto -- AOG voluntarily wal&eay.
14 During his testimony the Minister expkirthat as 14 As for the memo that has received attanthe
15 required by the Code of Administrative Prareghe, as 15 record now shows the memo was a draft. $trveser
16 the appellate body, is assisted by a comeniitiened of 16 made to the Minister, the Minister never giaand he
17 prominent law professors and legal schotathe field 17 categorically rejected that he gave anyucsion.
18 of administrative law. Again, standard prct And 18 I would note also that we are the onlgypia this
19 that the Minister taking advice from that coittee 19 proceeding who has put forth a witness whe peat of
20 ruled in AOG's favour. 20 the Article 29 proceeding. Discovery hasfpoward
21 During his testimony, Discovery preseritigd with 21 no one.
22 a new theory: that he should have engaged in 22 In short, | say what | said at the bemignthis
23 fact-finding during the appeal and ruled migfiely 23 claim, measures 8, 9 and 10, are basedemah |
24 for AOG so there was no remand. 24 mistake made by AOG in not requesting theresibn to
25 Although we were never presented withia f 25 the lease in a timely manner. The Ministemately
Page 89 Page 91
1251 1 opportunity to respond to that argumestabse it was| 12:54 1 ruled in AOG's favour, and then AOG onaathrefused to
2 only put to the witness during this hearihg, t 2 participate when it was asked to simply pre\egidence
3 Minister explained that it was standard pcagtand of 3 that it couldn't voluntarily reach an agreetweith
4 course, all of us familiar with courts of aglseknow 4 Lesy.
5 this: for a court of appeals, if it finds thdéo be 5 Finally, the preliminary remarks on thé\&l The
6 a legal error, and for further fact-findinga® 6 whole point of a preliminary EIA is to detemiwhether
7 required, to remand it to the body that tylpiadoes 7 a full one is necessary. We now know that Adp@eed
8 the fact-finding. 8 voluntarily to do the preliminary ElAs, ancktk is no
9 In this case the first-instance body has t 9 credible evidence that the state guarantesdtare
10 personnel necessary to do the fact-findiwgd 10 would be no full EIA if they performed a pnaihary
11 consistent with that standard practice, allegor 11  one.
12 was found -- it was not a factual error, disva legal 12 So how could it possibly be that Discgvean say
13 error -- further fact-finding was required. 13 they had no legitimate expectation that AQghilel have
14 Now, what was that further fact-findingcall 14 to perform full ElAs, if that was the resofithe
15 this is a compulsory process. Itis a big far 15  preliminary EIA process?
16 a state to require a private party to reisfyiis 16 MR DRYMER: Didn't we hear today that their extpéion was
17 right to keep others off their propertyisla remedy 17 rather that the proceeding would be fairtaedesult
18 of last resort. 18  would be fair?
19 So, before the Ministry is about to irgas order 19 MR ANWAY: Yes, and Mr Pekar will be addressihgttin
20 that forces private parties to relinquishrthights, 20 detail.
21 it wants to know: is it really the case tivatcan't 21 MR DRYMER: There you go. Because | also -- nealyireamt
22 reach agreement here; that there can't bev@ontract 22 this, but | think | heard a concession tti@oorse,
23 signed between AOG and Lesy? And that'&tttaal 23 if that proceeding had fairly resulted in tieed for
24 issue on which he requires further investgatn 24 afull EIA, then that wouldn't be an issue.
25 remand. 25 MR ANWAY: We did hear that today. | believe foe first
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12:55 1 time, but yes. 12:58 1 MR ANWAY: Go ahead.
2 The Minister, to be clear, in his writtestimony, 2 MR PEKAR: Here | would point to the analysis e tHelnan
3 had stated, and testified, that he thouglyt tiael 3 v Egypt case, and then the annulment of Helriagypt,
4 already started drilling prior to 1 Januaryt20 4 which are very instructive on this point.
5 But when AOG applied for the EIAs theytathin all 5 The interpretation of the standard of FiEd the
6 three applications that the drilling actistieould 6 scope of investment protections under thed$®d other
7 start only in the future. That meant thattzl 7 than the FET was done at the level of the diesision
8 drilling would have occurred after the Slovak 8 in Helnan v Egypt, to require the investositally,
9 legislation had been amended to require thknpnary 9 to first use appeals available within the adstiative
10 ElAs even for exploration drilling. In othsords, 10 procedure, and then bring the issue to thesas
11 they knew that they needed preliminary Eldxsal| 11 well.
12 three sites. 12 The annulment committee then agreed tithonly
13 And we also saw that this agreement tthelo 13 partially, and the annulment committee stated, the
14 preliminary EIAs was not at an instructioonfrthe 14 investor must exhaust appeals available mvitre
15 Minister. They had rejected that instructiémstead, 15 administrative procedure, not as a mattexbfustion
16 the agreement for the preliminary EIAs wasekaon 16 of local remedies, because the local remediethe
17 AOG's efforts with local citizens, as a wayrt to 17 courts, but as a matter of, | would say isieffit
18 obtain the social licence that it never atetdifrom 18 gravity, seriousness of the incorrect adrirative
19 the start, and for them to stop their opsio the 19 decision.
20 drilling sites. 20 The reasoning is based on the fact disatje know,
21 Now, this is a key point that was notdssed this 21 a simple first-instance administrative bodyyrjust get
22 morning, but it's critically important. Yteard AOG 22 it wrong. That's why we have these appeals.
23 and Discovery complain about the decisioasfthil 23 And we need to give space, as Mr Anwayitpto
24 ElAs were required. But they could have ajgabthose 24 the administration system as a whole to apengich
25 decisions. And, indeed, they did one: thgpealed the 25 also means that an issue needs to be brimutiie
Page 93 Page 95
12:57 1 Poruba site determination that a full Blés required. 13:00 1 upper levels of the administration, haeedppellate
2 | asked you rhetorically in my opening statatngll 2 administrative body.
3 ask it again rhetorically now: why, of all ¢ersites, 3 THE PRESIDENT: But of course you understand tinaite are
4 would that be the site for which you file #ygpeal on 4 decisions that say otherwise, and how the ridtrative
5 the full EIA, Poruba? The site where we'td they 5 system is organised, and whether you have@esahto
6 effectively concluded they had no real protpec 6 an administrative body or to a court will depérom
7 And again, what happened on appeal? AGG Whey 7 jurisdiction to jurisdiction.
8 did not even file appeals for the other twdr. Pekar 8 So | don't find this so convincing, frankl
9 will describe this in more detail later. Butving 9 MR PEKAR: Well, this is not only in Helnan, it$so in
10 decided not to appeal the decisions forHLAs at the 10 ECE v Czech Republic, which was very sintitethe
11 time, Discovery cannot come to you, membetise 11 fact, in fact, in the sense that the delégssing
12 Tribunal, and complain about them now. Thaye to 12 from the multi-level administrative procedurere said
13 give the legal system scope to operate. 13 to be the cause of the problem.
14 They had the ability to appeal thesesileacs if 14 | believe that if every single wrong adisirative
15 they thought they were wrong, if they thoutlet 15 decision were supposed to engage internatiahgity
16 process wasn't fair, if they thought the dasions 16 of the state, that would be excellent news fo
17 that were reached were made up. But theytdalow 17 investment arbitration specialists.
18 those appeals. 18 PROFESSOR SANDS: But doesn't that go realli¢gbint
19 PROFESSOR SANDS: Well, just to be clear on thate 19 that the President raised in earlier excharnite
20 isn't a requirement in the BIT to exhausaloc 20 about the nature of the damage that is thesmpensed?
21 remedies. | mean, if we take their argurerits 21 It may well be that if you go too early, thady cause
22 face, if they considered that there was ®©faite 22 of action that arises is in relation to tkéag rather
23 a violation of the standard required by tig, B 23 than the destruction of the entire investMent
24 I'm assuming it's not your case that they had 24 The simple point | think you're hearinonf the
25 an obligation to exhaust local remedies? 25 President and from me is, | think we would-beell,
Page 94 Page 96
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13:02 1

Page 98

I'll speak for myself -- reluctant to reatb a BIT 13:.04 1 In addition to the due diligence ttzuld have
2 something that looks like an exhaustion oaloc 2 been performed, Discovery should have expehted
3 remedies rule, when plainly the drafters efttieaty 3 people may oppose its activity on their land.
4 have not taken that step. 4 You now, members of the Tribunal, haverthéam,
5 MR PEKAR: | respectfully disagree with that. el'seen 5 and seen, some of those local citizens. Mfakava,
6 doing this for 22 years and | can tell you -- 6 when she was asked about whether she agrdethei
7 THE PRESIDENT: We have done it for as long ogkm 7 description of "activists”, said "I feel lileecitizen,
8 MR PEKAR: And I believe that the distinction betwn 8 not like an activist". You will remember that
9 exhaustion of local remedies in the sensewaiftc 9 testimony. You saw how credible she was. s&lae not
10 intervention, and the operation of the adstiative 10 made-up concerns. This was a landownergttgin
11 system as a whole, is a well-established @tmiiously 11 protect her land and her environment.
12 there being no supreme court of investmdaitration, 12 You also heard from Mr LeSko. Agaimlbtyou
13 I'm well aware of the fact that the case hasy be 13 during our opening statement we were not teere
14 divergent on this and other issues. 14 represent these private citizens, but we edaybu to
15 MR ANWAY: But that is -- and of course we wouldver 15 hear their story from them directly, and nawm have
16 suggest we have any more experience than the 16 had the opportunity to do so, and that's Bay
17 arbitrators, as we understand the Tribunevén more 17 page 226, lines 6-14.
18 experienced. But the analogy of course tkeaourt 18 MR DRYMER: Remind me, please, why, other thanvéry
19 system where you would not find an exhausifdocal 19 understandable opportunity to give theseenis,
20 remedies requirement in the treaty either, bu 20 leading members of their communities, memabgtiseir
21 nevertheless it is very well accepted, agtfiminal 21 communities, a chance to speak, why is ipitgmt to
22 members know, that when you have a claina fdenial of 22 your case that we find them credible and #ngtlence
23 justice, it is expected that the party astieaail 23 to be accepted?
24 itself of the appellate options that are @nés And, 24 MR ANWAY: With respect to the social licencetha say
25 the analogy here to the administrative systéere you 25 should have been obtained and never wag)evat was
Page 97 Page 99
13:03 1 similarly have appeals that are availadbkorrect 13:06 1 even sought to be obtained, among othspres.
2 lower body errors, if they exist, we thinkais apt 2 MR DRYMER: Very good. Thank you.
3 one. 3 Well, later on I'll ask you where thasfihto
4 THE PRESIDENT: Yes, but of course denial of jestis 4 your defence. But thank you.
5 precisely the exception that confirms the aldeut 5 MR ANWAY: We trust that their testimony showeatlthey
6 exhaustion of local remedies. 6 were not the only local citizens who protestkdt
7 MR ANWAY: We understand. 7 their concerns were understandable, and tB& Aid not
8 In short, with respect to the EIAs, thess no 8 obtain the social licence with them priorhe t
9 retroactivity, there was no conflict with degitimate 9 critical period of time.
10 expectations, and this cannot be, in our view 10 The testimony of Mr Fraser confirmed that
11 a violation of the treaty because they compui& 11 an injunction was issued that prohibited Afogn even
12 first-instance administrative decisions whioéy could 12 accessing the site, and that it was his grateting
13 have made, in two instances did not do sbjrathe 13 that AOG was not permitted under law to astles site.
14 one they did appeal they actually prevailed. 14 His testimony also confirmed that AOGateel
15 Now, let me move on to Smilno in partéoul I'd 15 a shell company, Smilno Roads, to circumthesdt
16 like to start with an exchange between PsoieSands 16 lawfully issued court injunction. And thaspite the
17 and opposing counsel during the openingraté This 17 injunction, AOG, using that shell companyfaat
18 is Day 1, page 28, lines 14-24, and it's tvier 18 accessed the site repeatedly, modified #e wothout
19 critical issue of what due diligence AOG madl 19 landowner permission or a permit, and inatioh of
20 respect to Smilno. 20 the injunction, and in fact moved the road.
21 And in response to Professor Sands' iguest 21 It's easy, | think, to get lost in thenntiae of
22 counsel stated: 22 the case and forget that. As we pointedowdide
23 "Of course we can't point to a legal apirthat 23 110 of our opening, that timeline, throughtbet
24 has been produced in this arbitration whaffiems at 24 critical time period in this arbitration anffno, AOG
25 the time that the road was a public road." 25 was repeatedly violating that injunction. u¥aill see
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13:07 1 on that timeline eight different instanedere it 13:11 1 What about the mayor? Let's be ¢hegtrnone of
2 violated the court-issued injunction. 2 the impugned measures rely on the mayor'sumbndut
3 In other words, for the vast majority iofi¢ that's 3 the mayor confirmed -- their own witness attthe
4 relevant here for Smilno, AOG was in openatioin of 4 field track was not a PSPR, the central thentkeir
5 Slovak law. 5 case, and in fact was only a field track; Bay
6 We learned during the testimony from tharing 6 page 72.
7 that Mr Crow said he was willing to come tigstis 7 What about the courts? There was soneeision
8 a witness in this arbitration. And, accordiog 8 during the hearing, again for the first tirtgt the
9 Mr Lewis, he certainly wasn't prohibiting hfrom doing 9 action that was brought by AOG for an injuostiand
10 s0. You may ask yourselves, members of tieifal, as 10 the court's decision of it, was somehow irppro But
11 we did, then why isn't Mr Crow here? 11 those aren't part of the impugned measuitiesrei
12 We were criticised quite heavily this miag for 12 Remember, that court decision you were neven told
13 not making certain people witnesses in tthgration: 13 about in the Memorial. Discovery didn't eveiorm the
14 "It would have been the simplest thinghie world 14 Tribunal that they had tested their PSPRrtheefore
15 for Slovakia to produce a witness statenemnt f 15 the Slovak courts, and that both courtshhdlt
16 Mr Hrvol ..." 16 an opportunity to address that theory haztted it.
17 That's 11.12.12 (page 31, lines 6-8) ftoin 17 And, as | said earlier, we have Discosdpgal
18 morning. 18 expert, who believes -- and we don't acdest t
19 We find that an interesting comment t&enahen 19 proposition, but states that on the issub@PSPR it
20 they are putting forward fictitious eviderufe 20 is one of several questions "to which themoi legal
21 a particular individual, they are caughthatt and, 21 answer".
22 neither in the Memorial, with that fictitioesidence, 22 And now | come to the denial of justieses.
23 nor in the Reply when they had the opporyuait 23 What must be necessary for a court'sexi
24 respond, put any witness statement in fronChdmv. 24 a domestic court's decision, to violate imaéonal
25 It's confirmed by Mr Fraser's testimongttafter 25 law? This is cited in our Counter-Memorial,
Page 101 Page 103
13:09 1 this faked injury, AOG pressed the pal@arrest one 13:13 1 paragraph 356, citing a variety of différeases,
2 of the local citizens for it. They criticiséte 2 which you can find in footnote 479:
3 police for not arresting the local citizensifo 3 "The international delict of denial offjige is
4 Thankfully the police didn't arrest someondaise 4 subject to a particularly high thresholdority
5 charges, and yet again acted appropriately. 5 sanctions a systematic and flagrant failuri@fhost
6 We were criticised quite heavily this moghabout 6 State's judiciary to grant due process torthestor
7 missing documents, again a very interestirrggehgiven 7 and is only available where the investor hkdmested
8 that we only found out in the middle of theutieg 8 all available local remedies."
9 about the attachment to AOG's letter to thganavhich 9 Another cite, from paragraph 363 from our
10 turned out to be so important. 10 Counter-Memorial, citing the Iberdrola v Geratla case:
11 MR DRYMER: You also heard that it was an homaistake. 11 "denial of justice is not a mere error in
12 | don't know whether you accept that, bbink that's 12 interpretation of local law, but an errorttha merely
13 what | heard, that it was intended to besletad and 13 competent judge could have committed andstiats that
14 somewhere in the process it slipped throbglttacks. 14 a minimally adequate system of justice hadveen
15 MR ANWAY: Yes. | recall that. 15 provided."
16 What about the prosecutor? You saw tbgeeggutor 16 Or in Jan de Nul: absent proof of disanation or
17 testify. You saw how credible she was. &irae to the 17 severe impropriety, an international tribureainot
18 site not because the local citizens calleddsehad 18 review the scope of jurisdiction of domestart or
19 previously been suggested, but because Ad@4died 19 their application of national law.
20 the police and the police in turn calledghesecutor. 20 When you take that authority and youifpogxt to
21 She testifies that when she arrivedeasite she 21 their own legal expert's conclusion, this aasssue
22 was told the injunction didn't apply to thelve now 22 on which legal minds could differ. As wedlthe
23 know that to be a false representation. #trel 23 admission that there was no improper pregsuren the
24 determined that this was a civil disputeegathan 24 court, and that they were exercising independ
25 a criminal one, and left the site. 25 judgment, it shows you that the criticismshef courts
Page 102 Page 104
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13:14 1 that you have heard in relation to Smilon't come 13:17 1 consider that.

2 remotely close to breaching public internagidaw. 2 MR PEKAR: Members of the Tribunal, | will now aéds you

3 And so in sum on Smilno: no due diligenuat; 3 specifically on the Kriva Ol'ka alleged vidtats of

4 engaging with activists to get a social lienc 4 the BIT and the ElA-related alleged violatiafishe

5 antagonising them by going on their land tgsptally 5 BIT.

6 remove their automobiles; bombard the car egtficrete 6 Before doing so, | would like to respoadatpoint

7 cement blocks so they can't remove them;ioeat 7 which was put to us in the closing stateméthe

8 a shell company to circumvent a lawful conjaimction, 8 Claimant, stating that we did not really ergyagth

9 faking an injury and trying to have local o#ins 9 their arguments on legitimate expectatiomstatt,
10 prosecuted for it. And two court decisidmst found 10 | believe we did. What | would like to pomit here,
11 the PSPR theory to be invalid, together witbry other 11 and frankly that's a repetition of somethihreg
12 state official that had analysed the questimhwas 12 | stated already in our opening statemeatgetis
13 asked to give an opinion about it. 13 a significant misconception on the part ef @aimant
14 In conclusion, in the short time in SmjlAOG, as 14 with respect to how legitimate expectatiopesrate, and
15 | said, violated Slovak law, committed legabrs and 15 how they operate specifically in our case.
16 showed a profound disregard for the vergeits that 16 | believe that it is undisputed that fiegite
17 called this land their home. 17 expectations have to be based on specificas®s
18 We respectfully submit that Discoveryam, and 18 provided by persons which have the authtwityrovide
19 particularly establishing that the court diexis, 19 such assurances. A very good discussidresgt
20 coming back to the exchange between Mr Dnandr 20 various categories of assurances which maydséded
21 counsel this morning, if those decisionscareect, if 21 is to be found in, | believe, Continental ngéntina.
22 that injunction was lawful, all of those atheeasures 22 Itis, | believe, undisputed that thessugances
23 fall away. And we would respectfully subthiat it has 23 must be provided before or at the time oéatment.
24 been established that claims 1 through 7arewo 24 Therefore, to put it differently, the allededitimate
25 longer viable. 25 expectations must be investment-backed.

Page 105 Page 107

13:16 1 Before | turn it over, with your leave 13:20 1 What is a consequence of just thigpteat rule?

2 Madam President, to Mr Pekar, there's one ithae 2 The consequence of this temporal rule isttieabnly

3 that came out yesterday during the testimbat t 3 source of potential legitimate expectationthe

4 | would ask Mr Pilawa to address very brieflust to 4 present case can be, as it was, | believettadrthis

5 correct something that | think may have causgdiusion 5 morning, the exploration licences, and po&digti

6 with the Tribunal. Thank you. 6 assurances provided at the time or beforeobisy's

7 MR PILAWA: Thank you, Madam President. 7 acquisition of AOG in 2014. This morning wavbn't

8 So if you will recall, at the end of 8 heard anything about any such assurances gi\tbat

9 Mr Duarte-Silva's testimony and Mr Acklam'sti@ony, 9 time.
10 you asked them about the royalty with resfmestink 10 The practical and very important consaqgeés that
11 costs, and whether they contested the royalty 11 Discovery cannot base its alleged legitimate
12 They didn't mention it in their expenpoets, but 12 expectations, for example, on the pressseteaf the
13 we contest it, and we contested it in ouoRegr, and 13 Ministry of Environment and Minister S6lymaghich were
14 | can point you to the paragraph and just givrief 14 issued at the end of 2016, and in the fast @f
15 explanation why, but it's paragraph 725 of ou 15 2017, because this is well after the timBistovery's
16 Rejoinder. And the reason why we contess & sunk 16 investment.
17 cost is because Discovery Global or AOG npaét 17 Now going back to the one document thatccin
18 £120,000 for that royalty: it was purchasga lzompany 18 theory be a source of legitimate expectatiand this
19 called Alpha Exploration, which is anothempany of 19 is the exploration licences which AOG hathattime
20 Mr Lewis', and then transferred to Discov8tgbal for 20 when it was bought by Discovery.
21 nominal consideration of $10. And you cad fihat at 21 Here the problem with Claimant's caghas they
22 C-84. And so we do contest that in the suosits 22 derive from that document alleged expectatighich
23 calculations. Thank you. 23 actually do not stem from the text of theudoent.
24 MR ANWAY: And it's not to say our submission what the 24 The exploration licences are licences for
25 expert was wrong; just that the expert wassked to 25 exploration of a very large area in eastéouekia.
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13:22 1 We saw that actually on maps, both dutiegopening | 13:26 1 public interest. Public interest here msezot only
2 statements and then later during cross-exaiomnaf 2 public interest as it may be formulated byious
3 the industry experts. 3 administrative bodies, but also public inteees
4 We submit there is no basis in the texhe$e 4 formulated by the citizens, who then haverigjiet to
5 licences for the contention that somehow Hiaydy 5 voice their concerns as a part of administeati
6 issuing these licences, committed to apprasiegny 6 procedures conducted by the administrativiecaities.
7 single location for an exploration drill theduld be 7 And obviously then there are rules undevak law
8 located within the licensed areas. The liesrgimply 8 how these concerns need to be addresseddtesp
9 do not state that. 9 which then leads to a final decision, resgltm
10 What the licence, however, does stateifggly, 10 an administrative approval, or the lack girapal, for
11 is that the activities will need to be condddn 11 the location of a certain site at a spe&iiation.
12 accordance with Slovak law. Therefore, itence is 12 | just thought it will be important toghilight
13 just one of several approvals and legal gaeents 13 that nothing in the text of the exploratacghces
14 which are required for AOG to be able to emd 14 suggests that this process was to be skimped
15 an exploratory drill on a specific locatiammgewhere in 15 derogated from when it came to the placemiespecific
16 the licensed area. 16 drilling wells at specific locations. Andtaally this
17 And the licences themselves do not sghengy 17 morning we heard an admission that Discodess not
18 about a guarantee that the additional huwilebe 18 claim there was any sort of stabilisatiousta
19 cleared so that a drill can be put on a &peci 19 included in the licence. That becomes reiewdth
20 location within the licensed area. 20 respect to the EIA.
21 And these additional hurdles are twoffitdt, 21 But before turning to the --
22 there is the requirement for the investatiain 22 MR DRYMER: Do you agree, at least, with the msipon,
23 a private law title to the land plot on whibke 23 broadly stated, as it was by Claimant, bynseuboth
24 exploratory drilling is supposed to take pleand, 24 in his opening and in his remarks today, dhge
25 where and when necessary, to obtain priemtéitle to 25 very least the licences demonstrate or revgaid pro
Page 109 Page 111
13:24 1 access that land plot, if the land platas 13:27 1 quo: we will conduct ourselves in accoogawith the
2 accessible from a communication, subjecteaqyimeral 2 rights and obligations imposed upon us, arekahange
3 use of such character that even the heavyinagh 3 the state will not prevent us from engaginthworks
4 needed for the exploratory drilling could beught to 4 in which we are required to engage for thenaes?
5 the site on that communication, relying ongbeeral 5 MR PEKAR: It depends on what is understood bysthte
6 use of that communication. 6 preventing. If the negative decision is iskae
7 A very minor point which, however, illustes the 7 a result of the state weighing the competingip
8 issue was heard during the cross-examinafitmeo 8 interest, or the interests of the public, ttieésis
9 mayor of Smilno, Mr Baran. | asked him a farestions 9 not covered. We would accept that, yes, téte svould
10 about the quartz mine which used to be tlzere during 10 not prevent arbitrarily or just because thgeshad
11 that time Mr Baran stated not only that thartg mine 11 second thoughts and now thinks that it'sargitod
12 had shut down shortly after World War Il, blgo that 12 idea, | would say for economic reasons, ¥an@le, to
13 the owner of the quartz mine actually hadchbeasing 13 conduct an exploration in the areas.
14 access to the mine from the owners of the. r&sthich 14 MR DRYMER: Okay.
15 actually is a very valuable testimony, beeats 15 | presume you would say that that doesise
16 confirms that in the past the use of the rwasl 16 necessarily or strictly under the licencesrtbelves
17 subject to the consent of the owners. Aatttre 17 but just as a general proposition of theetat
18 owner of the mine actually did obtain thivgie law 18 responsibilities.
19 consent, and that's why the owner was ahlsd¢o 19 MR PEKAR: | would agree with that. Well, | wousay
20 the road. 20 without the state issuing a licence for daterarea,
21 So this is the first category of issueg AOG 21 then the state could say in the future thiatdrea is
22 needed to address when placing an explordtiry 22 restricted for exploration and that it wontat violate
23 somewhere: to make sure that they have that@iaw 23 anything. But, having issued a licence sthée is
24 consent of the owners to do so. 24 not supposed to do that.
25 The second category of issues is the ltange with 25 MR DRYMER: Thank you.
Page 110 Page 112
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13:29 1 MR PEKAR: So that opening now brings me tawiappened | 13:33 1 not grant its consent, and thereby bringell, it
2 specifically with Kriva Ol'ka. 2 could have, but it would have had no lega@ff
3 Actually, we all agree that's an issuectvhi 3 because as of January 16 the original agretezrpined.
4 probably would have been easily preventable by 4 A consent granted, let's say at the end afalgn
5 Discovery, if only they had sent a requesefdension 5 would have made this amendment enter intd fegze,
6 of time, but they didn't. 6 but the extensions sought by this amendmenltdi@ve
7 So, Discovery had a lease agreement witly.L They 7 been invalid because that would have beentangon
8 were supposed to ask for its extension by 8 done retroactively.
9 16 December 2015, and they didn't. Theyaeatjuest 9 The legal force of the extension wouldehav
10 seven days late, on 23 December 2015. 10 been January 30. That is two weeks afteexpiy of
11 Lesy agreed with the extension, in apresibn 11 the original lease agreement, and this ipossible
12 agreement, which is -- actually has the légah of 12 under Slovak civil law.
13 an amendment to the original lease agreermedt, esy 13 MR DRYMER: So you're saying that the lease tazhdy
14 signed this amendment on 14 January 2016. 14 expired by the time the amendment crosselihister's
15 Now, if we please look at this documeritich is 15 desk?
16 document C-116, and we go to final provisiohBank 16 MR PEKAR: The lease expired on the same day Wiien
17 you, so we can scroll down, please. Yedd if& 17 amendment was forwarded to the Ministry ofiégture.
18 Roman Il, "Final provisions", Arabic 3: 18 MR DRYMER: So it wasn't yet expired?
19 "This Addendum enters into force on tateadf 19 MR PEKAR: Well, it was the same -- it was thmealate, we
20 granting consent to rent according to Artfifle 20 would need to see when exactly it ended up®n
21 [paragraph] 7 of Act of the National Councibn 21 Minister's desk.
22 Forests, and effective on the day followisg i 22 But | would say that in any event it'$ no
23 publication in the Central Register of Cottsdased 23 reasonable to expect the Minister just te thke
24 on Act No. 546/2010 [Collection]." 24 letter at the day it arrives and approveninediately.
25 And that then in combination with Slowakl law 25 MR DRYMER: | take the point. I'm just trying ¢ret the
Page 113 Page 115
1331 1 creates the problem and exactly the kirgitwation 13:35 1 chronology down.
2 which the requirement to apply for an extemsio days 2 MR PEKAR: So this is what created the problem.
3 before expiry was supposed to prevent. Bectis 3 On 17 January 2016 AOG sent a letter tijréx the
4 amendment is then sent to the Ministry of Agjture on 4 Ministry of Agriculture, where AOG requestéut the
5 the following day, January 15, which also happto be 5 Minister approve the extension, so that wees #iie
6 the last day of validity of the original lease 6 expiry of the original lease agreement, and>Adls0
7 agreement, and therefore, if, let's say, onaky 16 7 stated that if the extension is not appro¥e&is will
8 the Ministry of Agriculture looks at this antnent, it 8 be entitled to make an application under Aati9 of
9 sees that the amendment itself is not in lEgae, 9 the Geology Act. This letter is, just foreednce,
10 because the amendment will enter into legakfonly 10 this is C-118.
11 on the day when the Ministry approves it.d Aecause 11 Then on 18 July 2016, AOG applied witsy éor
12 we are already on January 16, we have th#gmmowhich 12 a new lease. This is the letter that youtkisv
13 stems under civil law in Slovakia, and hatshezn 13 morning because in the letter AOG concedatittvas
14 disproved by Discovery in any way, that tivd taw of 14 not legally possible to extend an expiredrean, as
15 Slovakia does not make it possible to extbad 15 | explained it a while ago. And AOG requiredhat
16 validity of an agreement after the expirytit 16 letter another lease agreement for a defieit®d of
17 agreement. 17 time of approximately one year until 1 Aug2@17.
18 So what happened on January 15 is teairiginal 18 Lesy did not reply to this request. Hoareit is
19 agreement expired in accordance with its @nms. 19 not alleged that this lack of reply violathd BIT, as
20 There was an addendum signed seeking tocettien 20 I think it is conceded that the conduct afy.& not
21 original term, but the addendum was notryétgal 21 attributable to the Slovak Republic.
22 force. As aresult it did not produce arfgets, and 22 So then what happened is that AOG ieitidhe
23 did not prevent the expiry of the originategment, 23 Article 29 proceedings, which is a measuragif
24 which then had the consequence that the tiraé 24 resort, if | may call it that way, which aile the
25 Agriculture, now being bound by Slovak cluailv, could 25 Ministry of Environment to overrule the laamkconsent,
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13:37 1 or silence, of the owner, and grant acteti® site 13:40 1 to any participant in the proceedings.
2 and use of the site itself to an entity cotidgc 2 So here, if the file -- if the procedusats with
3 exploration under the Geology Act. 3 AOG's application for access under Articlei2feans
4 You heard Minister Sélymos explaining hinat 4 that AOG may, at any time, ask the Ministrghow it
5 procedure was conducted at the Ministry. tDire 5 the file, and AOG is entitled to see the entiontent
6 I would like to highlight here is that -- ait@vas not 6 of the file. And the Ministry actually has
7 only in connection with the conduct of the IMiry of 7 an obligation to put all relevant documents the
8 Environment, but also in connection with tbeduct of 8 file. So there's no, like, two separate gfera
9 the Ministry of Agriculture. We were, if | pit 9 systems, one the file and then somethingifernal
10 bluntly, accused of withholding document&afl 10 use only. That does not exist under Slosak |
11 accusation assumes many things about ho@idvak 11 And the same then holds true for the jti#cedures
12 Ministries are archiving documents. It asssia lot 12 which were conducted by the district offizesastern
13 about what documents actually are archivadhdw long 13 Slovakia. The same principle: again, theidts
14 the archives have to be maintained, et cetera 14 office takes all documents which are relewaauat puts
15 Actually, none of this was discussed scBvery. 15 all these relevant documents in the file, A0, as
16 All we heard is: oh, we are certain theretrbesnany 16 a participant in the proceedings, becausastalso
17 more documents. And we believe that Disgoaetually 17 the applicant in the EIA procedures, can sxteat
18 has the burden of proof to show that theseiise basis 18 file at any moment, not only during the tiwigen the
19 under Slovak administrative law for their tamion 19 file is live, so to say, but also thereafteras long
20 that when they made their document requedtss 20 as the file is archived.
21 arbitration in 2023, the Slovak Republic \wtlb 21 So the reason why we did not producedacyments
22 required to have documents such as emaiteaged 22 in response to some of the document reqisethtat we
23 between Ms Mat'ova and Ms Janova. Theredhausome 23 simply stated: the documents are availablgdo in
24 basis also for saying that Ms Mat'ova andésova were 24 these files, just please go and get accebkstoin
25 supposed to communicate by email and nobjadiy, if 25 those files. And there was no order by thieuhal
Page 117 Page 119
13:39 1 they -- when they meet each other. Theebasis for | 13:42 1 that we are required to produce againrdects which
2 the contention that somehow the meetingshieat 2 are accessible to Discovery in the adminisgdiles.
3 Minister of Environment had on a weekly badgih the 3 We do not even know if Discovery went &er not,
4 heads of the various sections were suppodeel to 4 because these files are decentralised at¥ié but
5 recorded in minutes. There was no explanatitn 5 there was no objection raised against thisotkof
6 respect to the level of detail that these tBmwere 6 access to documents at the time.
7 required to offer. And there was, again, xglanation 7 So we consider it unfair now to use itiagfaus,
8 for the contention that somehow these minstiesiid be 8 the fact that there was no documents exchaniged
9 available -- what is it -- six years latertba 9 respect, or produced in response to some dadum
10 systems of the Ministry. 10 requests, if we believe there was an undetistg that
11 Another suggestion of this type was thatfiles 11 these can be accessed in the files to whi2® Avas
12 of the Ministry were supposed to have intiafts of 12 a participant.
13 any decisions, drafts of the alleged insimadrom 13 So this is to rectify one misconception.
14 the above to decide in a certain way. Souldlike 14 Another misconception, or, | would sagtattion
15 to rectify that. 15 of the witness testimony of Minister Solymisghat
16 All that a Ministry or any other admim&tve body 16 I heard this morning that Minister Sélymomsbow
17 in Slovakia is supposed to do with respect to 17 admitted this was a sensitive procedure. béggof the
18 an administrative decision-making process &chive 18 Tribunal will recall, certainly, that the séivity
19 documents in what is called the administegtfiie. 19 comments of the Minister related preciseltheonature
20 The administrative file -- and that is vemportant, 20 of the interference of the state with thétsgf the
21 because you, this morning, heard about eerefe to 21 owner of the site. He was very careful tplax that
22 a specific file number -- which | don't hdnare, but 22 he considers Article 29 procedures to beitbens
23 I will find it and give it to you -- that ias 23 because they restrict the rights of the osvoéthe
24 basically the file regarding the Article 2@gedure. 24 site and an access land by a decision dflthistry
25 So all documents in the file are at any mdraeailable 25 which actually forces the owner to let exalory works
Page 118 Page 120
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1344 1 be done on their land. 13:47 1 information for the Minister, and the jdege log. In
2 And another comment of that type relateMlinister 2 my opinion it is absolutely clear from Minis@6lymos'
3 Solymos responding to a question asked by 3 testimony that he did not see that documethteatime,
4 Madam President, about whether he interferts w 4 and this is consistent with what we understappened.
5 proceedings which are handled by the lowersecof 5 Minister S6lymos was not presented that doctinvben
6 the Ministry as organs of first instance, arganswer 6 preparing for his witness statement. He elgained
7 was: no. And then he added "usually”. Arat'shwhere 7 that.

8 the quote stopped. 8 So now we are before the Minister, andMir@ster
9 But actually there's a further line, Madaresident 9 has to decide on the appeal which was fid Anway
10 asked specifically what the "usually" meant 10 explained that the Minister has what thedalls
11 Minister S6lymos explained that he did negiifere 11 a special commission, but in fact it's nepecial
12 categorically. So there was no -- this "Uglavas 12 commission in the sense of an ad hoc comoniskis a
13 rectified or clarified upon Madam Presidefaflow-up 13 commission which is set by the Minister atgdset by
14 guestion. 14 the Ministers in all Ministries in Slovakiadeal
15 So what happened at the Ministry, thethat 15 precisely with this very special appeal whieh be
16 there was a first-instance decision issuedhwh 16 filed against the first-instance decision enay the
17 roughly speaking, denied jurisdiction, saytimaf this 17 Ministry. In the Slovak language, actuailfg, not
18 matter is not to be decided by the Minisggduse the 18 even called an appeal, but uses some diffeuana than
19 Ministry would interfere with the jurisdicticof the 19 "appeal” which is impossible to translate iEnglish,
20 Ministry of Agriculture which was supposedhfaprove or 20 so that sometimes leads to a confusion.
21 not approve the lease with Lesy. 21 But that's why it was called -- on intetation
22 That decision was appealed by AOG, anit then 22 sometimes you heard the expression "appellate
23 decided by the Minister; the appeal was @eth/ the 23 commission”, so that's how these are normetgrred
24 Minister. 24 to. They are, as Mr Anway explained, theypose
25 So two points here: first, we heard toaiggin 25 prominent specialists in the field of adntirsisve
Page 121 Page 123
13:46 1 about this alleged decision coming fromahove for 13:49 1 law.
2 the first-instance decision to be negative, as 2 The reality is that Ministers always falithe
3 | described it. There is no evidence for such 3 recommendations of the appellate commissioms\s
4 instruction to be given. It was vehementlgidd 4 because the Minister obviously has no speeifigcation
5 several times by Minister S6lymos when thepeaias put 5 in the field of administrative law, and if suc
6 to him during his cross-examination. 6 a knowledgeable commission recommends songetthie
7 One thing which is very important agaitois 7 Minister does not decide not to follow the
8 rectify the point about when Minister Sélynvess told 8 recommendation.
9 by us, counsel for Slovakia, about the aliegatThe 9 There is always an exception to the riflee ECE
10 point was made that this was done only imeotion 10 case was all about a minister, actuallyfeltawing
11 with his second witness statement, as hifidesbn 11 the recommendation of the commission indhatcase.
12 Saturday. 12 But that was a different minister in a diéerr
13 Indeed, this is factually correct, b« thason 13 country.
14 for us doing so is that the Memorial did t®the 14 The Minister in theory has the possipili
15 instruction to Minister Sélymos. We did rothe 15 decide -- so issue -- so basically rectigy th
16 allegation that it was Minister S6lymos hithadno 16 first-instance decision and issue the detisla
17 issued that instruction was voiced for th& fime in 17 practice, the Minister always remands the task
18 the Reply and, having read that in the Repéybrought 18 unless the decision can be confirmed. Bhighat the
19 it to his attention when preparing his seositdess 19 Minister | think also confirmed during his
20 statement, which was filed together with Rejoinder. 20 cross-examination, that he either confirnesdibcision
21 So now we have seen that that has bettene 21 or quashes the decision and remands it back.
22 preferred interpretation of what happenetitis is 22 MR DRYMER: Remind me, please, if you can, withouiling
23 incorrect: Minister S6lymos denied giving any 23 up the document: the recommendation fronspleeial
24 instruction, very clearly, and repeatedly. 24 commission or appellate commission was nigtton
25 | believe that we also clarified the &ssfithe 25 guash, but to remand as well; is that right?
Page 122 Page 124
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13:50 1 MR PEKAR: Yes. That's right. I'm not sure kave the 1353 1 the decision to suspend -- sorry, firstehs
2 document on the record, but Minister S6lymos - 2 a reference to the request for informatioherTthere
3 MR DRYMER: No, but it was quoted in the Minister' 3 is the decision to suspend. And then theifeeis
4 decision. 4 sentence saying that, you know, as soon as itfe
5 MR PEKAR: Exactly, yes. And | believe on 5 called in the administrative jargon the olsté@
6 cross-examination -- 6 further conduct of the proceeding, but thatalty
7 MR DRYMER: Am I recalling it correctly, as far geu're -- 7 means you need to provide the information.sédan as
8 MR PEKAR: I recall him giving -- 8 we receive the information the procedure rgdlume,
9 MR DRYMER: We'll look it up in the evidence. Wen't need 9 and it will resume on its own. There's nochies
10 it now. But | seem to recall that, at lesstjuoted 10 an additional administrative decision on itwrttion of
11 inthe Minister's decision, his commissiod ha said 11 the procedure. That's why that sentencaetlsei
12 not only quash, but quash and remand. 12 decision on suspension.
13 MR PEKAR: Yes. lIt's actually impossible for tiinister 13 All that AOG was required to do at thediwas to
14 to quash without remanding. 14 write to Lesy, and either get a negative &nsw
15 MR DRYMER: That's true, of course. Alright. ryegood. 15 obviously if they had gotten a positive anstive
16 MR PEKAR: But this does not mean that the Maisaid 16 entire Article 29 procedure would have become
17 nothing about the further course of proceglihecause 17 redundant -- or, wait for two to three weakd, having
18 the Minister -- so the question which wagssitted to 18 received no answer, they would have presehstdo
19 the Minister was fundamentally a jurisdictibn 19 the Ministry of Environment saying: we askaedbut
20 question: was it right to say that the Minigtf 20 didn't get an extension of our contract rrysmot
21 Environment doesn't have jurisdiction, or wast 21 an extension -- a new lease agreement wi. Le
22 right to say that they do not have jurisdic® 22 AOG did not do that. AOG basically sditre is
23 And the Minister says, very clearly, tmat, we 23 no way we will ask Lesy again.
24 have, we the Ministry has jurisdiction and teadecide 24 And now we submit that to explain thidden
25 the request. And that's very important, beedhat 25 inactivity on the part of AOG, we need tok@d where
Page 125 Page 127

13:52 1 means that the Minister was not just, krmaw, seeking 1355 1 we are in time.
2 to somehow make the procedure last longecanse any 2 So the refusal came in a document datedy42017,
3 delays. What the Minister did is that he aoméd: no, 3 which is document C-374, again just for rafese
4 we, the Ministry, has jurisdiction. But noket 4 So, what was going on at the same timta@n
5 Ministry needs to engage in additional fantfing to 5 funding side of AOG? So we know that AOG bhadady
6 see whether the Article 29 procedure is reallye 6 run out of money in January of 2017. So veeraw
7 used, it being the procedure of last resad,there's 7 in July, seven months later, and at this pistovery
8 no possibility for AOG to reach agreement viésy. 8 was trying, but failing, to secure new finamgcbecause
9 The absence of such agreement being a preicondir 9 investors wanted more data, and they werearatinced
10 granting the request under Article 29. 10 that the project was worth it. This is doemtr- the
11 So what the Ministry then did when the feturned 11 reference for that is in document R-19& dti email
12 to the section of geology, which was handiimng 12 to Cadogan where Mr Fraser noted that Cadegated
13 request, is to follow exactly what the Mipishad 13 more data.
14 suggested. They asked AOG to clarify thisuial 14 And this comes at a time when AOG walsaoon
15 point. And at the same time they suspened t 15 funds at that time that it proposed sellihgsgical
16 procedure. But the suspension of proceduttedime 16 materials to cover short-term cash needsit Jiems
17 when some information is requested from pgieant is 17 from document C-376. That's a letter fronch\iel Lewis
18 absolutely standard practice, because thanadrative 18 dated 26 July 2017.
19 authority has a time deadline for them toésthe 19 And we respectfully submit that thistie teason
20 decision, and obviously they do not want issrthe 20 why the Kriva Ol'ka Article 29 application sva
21 deadline just because the applicant takeitmpto 21 abandoned.
22 supply information which was requested. 22 So what happened instead is that on
23 If you remember, | asked some questimm f 23 27 November 2017, AOG complained to the Mmifor
24 Minister S6lymos upon my re-direct, and iswary 24 alleged inactivity of the first-instance bothat's
25 clear from the text of the decision thattfirere is 25 document C-384, and the Minister rejected AOG
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13:57 1 complaint on 31 January 2018, statingttieat 14:.01 1 them stated that drilling would only sttra later
2 Article 29 procedure is a proceeding initiatpadn the 2 date.
3 application of the applicant, AOG, and thatzitl been 3 So this is actually very important to nege the
4 suspended for AOG to provide factual inforovativhich 4 psychology of AOG, because AOG is making liigs
5 AOG had not provided. 5 concession in their discussions with the lccahmunity
6 So if there was any reason not -- wedl,ahly 6 by saying: oh, we will do that voluntarily.ugin
7 reason why the procedure was not proceedisgMG's 7 fact, they only do something which they wdudde had
8 refusal to provide the requested informatiotoshow 8 to do in any event. Because of the factiaason on
9 that Lesy did not answer to a new request fease 9 the site.
10 agreement. 10 THE PRESIDENT: Yes, | think we understand trat.p
11 THE PRESIDENT: | am told by the secretary ttat flave 11 MR PEKAR: Yes.
12 spent one hour. A bit more. 12 Second, there are some statements btelini
13 MR PEKAR: Yes, so | will now move to the EIA. 13 Solymos which are not accurate because, esigned,
14 THE PRESIDENT: | agree that the Claimant's washonger, 14 upon cross-examination, actually, he had bbto
15 but they were much more interrupted, ancpehtbat the 15 believe that the drilling had started atsibes. And
16 secretary does interrupt each time we hayesstion, 16 the reason for it is the meeting with AOG tihad on
17 so we only counted the actual presentatie. ti 17 15 December 2016, and a presentation whishonaught
18 MR PEKAR: And what was then the actual ... 18 to that meeting, and which, as | said, led tu
19 THE PRESIDENT: How much time did the Claimar iis/ou 19 believe that the works were already underway.
20 deduct the time of -- 20 In reality, there was nothing underwajRirska
21 MS MINGUEZ ALMEIDA: One hour. 21 Poruba, nothing underway in Kriva Ol'ka attheven
22 THE PRESIDENT: One hour. 22 undisputed -- and the only thing in Smilnc\ilze
23 MR PEKAR: Okay, apologies. 23 21-metre deep collector hole, which is noledt.
24 THE PRESIDENT: We will not cut you off on theospf 24 THE PRESIDENT: I think in the interests of tinhé)ink we
25 course, but you know that your time is ... 25 are aware of this --
Page 129 Page 131
13:59 1 MR PEKAR: Okay, | was under the impressiat thlasted 14:02 1 MR PEKAR: Okay, of the factual, yes.
2 longer but yes, there were many questions tham 2 THE PRESIDENT: -- and we will review the evideticelue
3 Tribunal which sort of -- 3 time.
4 THE PRESIDENT: Yes, we are trying to be fair aeduct 4 MR PEKAR: So now we can go just to what was negwil now.
5 guestions and answers to questions. 5 What was proposed this morning actually istal t
6 MR PEKAR: Okay. 6 confusion between preliminary EIA and the ElIR. The
7 So anyway, just to finish on Kriva Ol'kiag 7 proposal was that the BIT somehow requiresaio
8 procedure was abandoned in summer 2017 asdlveit 8 administrative organs to assess not the existef
9 that it was because of the financial diffimdtand 9 risk, but engage into an actual discussighef
10 the lack of funding on the part of AOG. Aheé 10 impacts at the stage of the preliminary EIA.
11 abandonment went through AOG's refusal -- 11 What happened during the preliminary Biécedures
12 THE PRESIDENT: I think we got that part. 12 is that there were tens and in one case thane100
13 MR PEKAR: You got that, perfect. 13 concerns voiced by the general public abaribus
14 So now moving to the EIAs. 14 environmental problems with each of the sites
15 THE PRESIDENT: And try to be brief. 15 We submit that in that situation, thetfinstance
16 MR PEKAR: Yes, | will be very brief there, acliya 16 organ had frankly no other way than to osdrl EIA.
17 So, number one, we keep referring to them 17 THE PRESIDENT: | think you could help us byitedl us
18 voluntary EIAs, but in reality they were muottirely 18 where it states what the first instance rdasbecause
19 voluntary, because there had been no driflitay to 19 | imagine that each time you do a prelimirti4, there
20 1 January 2017. 20 is at least one person who has a conceres Dat
21 So on proper application of the EIA ameadt, 21 mean that each time you have to go to &P Or do
22 Discovery, or AOG, actually, had an obligatio 22 you do some kind of assessment, and what?
23 undergo the EIA process. And if there wergdoubts 23 MR PEKAR: So | would submit that this is actyal
24 about that, they were completely dispelledB®G's EIA 24 THE PRESIDENT: And the other question, sorrglds/ou
25 applications, which were all filed in 2017Adaall of 25 have to give reasons, because | think thatome of
Page 130 Page 132
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14:04 1

Page 134

the points that your opponents made. 14:09 1 I call it -- seriousness of a risk thataeto be
2 MR PEKAR: Yes. Soreasons have to be given.itBulso 2 determined for the full EIA to be ordered, aodhe
3 okay to just refer to, not another documeut td, for 3 act only lays out what needs to be taken into
4 example, refer to the concerns raised by étieeo 4 consideration, and we can look at annex Meihave
5 participants. If the concerns are summaiiséioe 5 it translated. And annex 10 is very simitattte
6 decision, the authority does not need to speoather 6 annex of the EIA directive.
7 page or two. It's enough for them to just saythey 7 MR TUSHINGHAM: May | just interrupt very brieflin
8 did it actually in this case: in light of tbencerns 8 relation to annex 10. | would just point Frébunal
9 raised. That means the concerns -- the castewever 9 to page 18 of this document, and particulpalst 111,
10 have to be listed in the decision, and thesew 10 "Significance of potential impact", picking an ...
11 So this is a very, very short, but sigfit 11 THE PRESIDENT: Can we scroll down?
12 justification as required under Slovak adstmtive 12 MR TUSHINGHAM: Yes, so on the next page, pleasepage 18
13 law. 13 of the English. Yes, so:
14 MR DRYMER: That's the reasons. What about thegss? 14 "Significance of potential impact.”
15 There were two boxes. 15 THE PRESIDENT: And it is from this criterion thau --
16 MR PEKAR: Yes, the process is governed by, anuhers, 16 MR TUSHINGHAM: Precisely.
17 Article 29 of the EIA Act, which -- so theqgess is: 17 THE PRESIDENT: Based on this, that you arguettiefirst
18 application comes in, concerns are raisedittesn 18 instance must apply some kind of assessmefgteérmine
19 administrative authority may, but doesn'tehey give 19 whether there is a risk?
20 the applicant an opportunity to respond. 20 MR TUSHINGHAM: Exactly.
21 THE PRESIDENT: My question is rather, does iteh# look 21 THE PRESIDENT: Thank you.
22 at the concern and see whether they have lsochef 22 MR TUSHINGHAM: And then, just to round it offe
23 justification? And | don't read it in ArtecR9, but 23 importance of reading this act consistenitj the
24 maybe you can help us. 24 directive which provides that the criterieehold is
25 MR PEKAR: What Atrticle 29 does is that it hasesal 25 significant effects, and | understood thatéacommon
Page 133 Page 135
14:05 1 references to -- 14:11 1 ground.
2 PROFESSOR SANDS: Could we bring it up on theest?elt 2 THE PRESIDENT: And would you like to comment bis®
3 would be helpful. 3 MR PEKAR: Yes, | would like to comment just indw
4 THE PRESIDENT: It's C-225. 4 respects.
5 (Pause) 5 So first of all, it is still the case, leenswered
6 That's it, yes. So let's go to section 29 6 in response to your earlier question, thiatéhough
7 MR DRYMER: It's page 5 of the PDF, | believe. eféit is. 7 to do this justification of the assessmentafigrence,
8 MR PEKAR: So the answer is if we scroll down to 8 so for example, as it was done in this decisido if
9 subparagraph 3 -- 9 there is a statement given by either anothey jor
10 MR TUSHINGHAM: | think it would also be helpfu sorry, 10 a statement given by the public, which ielfts
11 forgive me for interrupting, but also pargir2 as 11 includes an assessment of the significantieeof
12 well I think is quite important. 12 problem identified in the statement, it iffisient
13 THE PRESIDENT: Yes. 13 for the organ conducting the EIA to refettiat,
14 MR PEKAR: So in paragraph 3 we can see: 14 rather than to repeat in great detail thatagree
15 "In making the decision if a proposedvitgtor 15 that there is this risk, blah, blah, blah;agece that
16 its change is to be assessed under thish [other 16 this risk is significant.
17 words, if the full EIA is to be conductedgtbriteria 17 THE PRESIDENT: Yes, of course, | make a disiimcbetween
18 for screening procedure set out in Annex flibe used 18 an assertion that there is a risk, and asas®nt
19 accordingly, and the competent authorityl siieb take 19 that there is a risk. The assessment imglie®e
20 into account the opinions under Section 23(4) 20 judgment on the assertion, does it not?
21 The opinions is all that we saw in theislens 21 MR PEKAR: No, it does. My point is that thisdae
22 sent by other organs of the state and exprssiy the 22 expressed by referring to analysis includezhe of
23 public. 23 the opinions stated higher up in the decision
24 So the criteria are laid out in annex B0t this 24 MR DRYMER: In other words: whereas, whereas,reds,
25 act actually does not specify the level dfow would 25 therefore satisfies the reasoning requirement
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14:13 1 MR PEKAR: Correct. 14:16 1 geothermal energy, drilling for the sterafinuclear

2 THE PRESIDENT: Yes, but not the assessment is¢hse 2 waste, water supplies, et cetera. That'shat we

3 that whereas Mr So-and-so says this andahés, 3 are dealing with.

4 | refer to Mr So-and-so, that would not rediéy 4 PROFESSOR SANDS: What page is it on, on the C2X2&?

5 an assessment. 5 I've got it in front of me.

6 MR PEKAR: No, but | would say in light of what Nho-and-so 6 MR TUSHINGHAM: 54. And, | mean, even on this it'

7 stated, | ordered the full EIA, it's sufficien 7 slightly -- but that's the way we understand i

8 THE PRESIDENT: Let's not belabour this. We'vdeanstood 8 MR PEKAR: We confirm that understanding, actually

9 the point and we will -- 9 MR TUSHINGHAM: Yes.
10 PROFESSOR SANDS: Could you give us an explamatsp of 10 MR PEKAR: So generally for drillings it's 600 tmees for
11 annex 8, if you turn -- go down first to pdgeand 11 preliminary or screening. And then theretlree
12 just explain to us, annex 8 is, "List of prepd 12 specific categories of drillings which arbjsat to
13 activities subject to the assessment of ifmgiact on 13 different rules.
14 the environment", and then you see "Thresballges”, 14 PROFESSOR SANDS: Okay, got it.
15 Part A, compulsory assessment, and therBPart 15 MR PEKAR: That brings me almost to the end, bseane
16 screening procedure, which | assume is the 16 thing which | want to address now, and thanportant
17 preliminary -- 17 because it follows up on the discussion veeateut the
18 MR PEKAR: Correct, yes. 18 significance of first-instance decisionsyéhare
19 PROFESSOR SANDS: If you go down to the next page see 19 three first-instance decisions on the EIAl fam
20 section 16 "Drillings". If you could explatinis 20 reasons which were not explained, only ortkeyh was
21 a bit: 21 appealed, and the only one which was appésatkd one
22 "... with the exception of drillings for 22 in Ruska Poruba where there was no regtistigpect of
23 investigating the stability of the soil ..." 23 finding anything.
24 So that seems compulsory from 500 medresthen 24 So that begs the question why AOG dicappeal the
25 | haven't quite understood, because it's serigening 25 decisions in Kriva Ol'ka and Smilno. Theyldchave

Page 137 Page 139
14:14 1 "from 600 metres" or "up to 500 metrel$'may be 14:17 1 just copy-pasted the appeal they filetthénRuska

2 there is an error in this text, but it woutltelpful 2 Poruba site, presumably. But they didn'td@nd we

3 to understand. 3 submit to you that they didn't do it becausthat

4 MR PEKAR: Yes, | need to see the Slovak origbetause, 4 time they were already determined to bring

5 as you've pointed out, the translation is -- 5 an arbitration claim against the Slovak Rejpubl

6 PROFESSOR SANDS: Yes. If you could just explaios 6 And now whether we look at that as a point

7 what, if anything, is the pertinence of thieyision? 7 there's no violation of the BIT by a firstdiasce

8 MR TUSHINGHAM: Professor Sands, if | could helpuy 8 decision of an administrative organ which lsan

9 I'm very happy to jump in. If you could gothe 9 appealed but was not, or whether we lookatttivough
10 Slovak version at page 54, C-225-SVK. Ikhimere 10 the lenses of causation, meaning what haes siach
11 may -- we have always understood this andittéa to 11 a decision do if it could have been rectifidappeal
12 mean -- it may be a formatting error, buthaee always 12 but was not, we submit the conclusion issmae.
13 read this to mean if you are going deeper tha 13 AOG did not give Slovakia a fair oppoityto
14 600 metres for any deep drill, for any dtfien it's 14 address the concerns that Discovery hastéthontent
15 screening. 15 of the EIA decisions, and instead it is tfarming
16 But in the first column we understand tbaelate 16 this Tribunal into an appellate administrmtbody
17 to the specific types that are then setrothé 17 which is supposed to judge these first-ircgan
18 bullet points which we weren't doing whenefmpeaking) 18 decisions and grant Discovery tens, if noidheds, of
19 drilling -- 19 millions of euros just because Discoverydwels that
20 MR PEKAR: So I think the source of confusiothiat the 20 there are some issues with the first-instalecesions.
21 English translation should be further down. 21 And we say this is not how bilateral investtrtesaties
22 MR TUSHINGHAM: Exactly. 22 are supposed to operate.
23 So the 600-metre threshold applies tdraling, 23 And that, members of the Tribunal, codekiour
24 so in other words if you are going deepem 6@0. But 24 submissions, and | am very grateful for tthditaonal
25 the other points are specific thresholdef@mple for 25 time that | was granted to finish my subnaissi
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14:19 1 THE PRESIDENT: Thank you.
2 So that leads us, | think, to the endhisf t
3 hearing. In terms of procedure, we will confirour
4 agreement about the different deadlines &mstript
5 corrections and redactions to the video, awatid
6 transcript | suppose as well, and then theorese
7 within a certain time as well, and then thstco
8 submissions.
9 Is there anything else that the partieslavike
10 to raise at this stage? Comments, questiarisding
11 complaints about the conduct of the arbdrati
12 MR TUSHINGHAM: Nothing from us. We just are yegrateful
13 to the care and attention that the Tribuaaldiven to
14 this case.
15 THE PRESIDENT: Thank you.
16 MR ANWAY: None from the Respondent.
17 THE PRESIDENT: Same questions to Respondent.
18 MR ANWAY: We have no further comments, and wdikd to
19 thank the Tribunal for a very well run hegrin
20 THE PRESIDENT: Thank you.
21 Then it remains for the Tribunal to théirdt of
22 all the court reporter, the party represemst who
23 sat here for very long hours on both sided,cd
24 course counsel for a very well handled atiin, both
25 in terms of their written submissions and tiéaring,
Page 141
14:21 1 and also the very collegial attitude amaperation
2 that made our lives much easier.
3 And now | close this hearing, and | wist ll
4 some rest, | hope, a well deserved rest. B@otb
5 everyone.
6 MR TUSHINGHAM: Thank you.
7 (2.21pm)
8 (The hearing concluded)
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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