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I. INTRODUCTION AND PARTIES 

1. This case concerns a dispute submitted to the International Centre for Settlement of 

Investment Disputes (“ICSID” or the “Centre”) on the basis of the Agreement for 

Promotion and Protection of Investment between the Republic of Austria and the Republic 

of Tajikistan concluded on December 10, 2015 and which entered into force on  

February  1, 2012 (the “BIT” or “Treaty”) and the Rules Governing the Additional Facility 

for the Administration of Proceedings by the Secretariat of the International Centre for 

Settlement of Investment Disputes (the “ICSID Additional Facility Rules”).   

2. The Claimant is Mr. Alois Schönberger (“Mr. Schönberger” or the “Claimant”), a natural 

person having the nationality of the Republic of Austria (“Austria”).1   

3. The Respondent is the Republic of Tajikistan (“Tajikistan” or the “Respondent”). As 

explained below, the Respondent failed to appear in the proceeding.  

4. The Claimant and the Respondent are collectively referred to as the “Parties.” The Parties’ 

representatives and their addresses are listed above on page (i). 

II. PROCEDURAL HISTORY 

5. On October 4, 2018, Mr. Schönberger and  

 submitted a request for access to dispute 

resolution under the ICSID Additional Facility pursuant to Article 4 of the ICSID 

Additional Facility Rules, together with Appendices 1 through 5 (the “Application for 

Approval”).2  

 
1 Exhibit C-0003, Austrian passport of Mr. Schönberger. 
2 Letter of Mr. Schönberger and  to ICSID, October 4, 2018. Letter of ICSID to Mr. Schönberger and 

, October 5, 2018. 
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6. On October 12, 2018, ICSID requested additional information from Mr. Schönberger and 

 in relation to their Application for Approval.3 ICSID received the requested 

information on October 26, 2018, along with Appendices 6 through 9.4  

7. On October 26, 2018,  further informed ICSID that it was withdrawing its 

Application for Approval.5   

8. On October 30, 2018, the Secretary-General of ICSID approved access to the Additional 

Facility in accordance with Article 4 of the ICSID Additional Facility Rules in respect of 

Mr. Schönberger’s request.6    

9. On February 8, 2019, ICSID received a request for arbitration dated February 8, 2019, from 

Mr. Schönberger against Tajikistan (the “Request for Arbitration”).7   

10. On February 15, 2019, the Secretary-General of ICSID registered the Request for 

Arbitration in accordance with Article 4 of the Arbitration (Additional Facility) Rules 

(“Arbitration (AF) Rules”) and notified the Parties of the registration.8 In the Notice of 

Registration, the Secretary-General invited the Parties to proceed to constitute an arbitral 

tribunal as soon as possible in accordance with Chapter III of the Arbitration (AF) Rules.9  

  

 

 

 

 
3 Letter of ICSID to Mr. Schönberger and , October 12, 2018. 
4 Letter of Mr. Schönberger and  to ICSID, October 26, 2018. Letter of ICSID to Mr. Schönberger and 

, October 26, 2018. Additional documents filed on October 28, 2018, and acknowledged by ICSID on 
October 29, 2018. 
5 Letter of Mr. Schönberger and  to ICSID, October 26, 2018.  
6 Letter of ICSID to the Parties, October 30, 2018. 
7 Letter of Mr. Schönberger, February 8, 2019, and letters from ICSID acknowledging the Request and transmitting it 
to the Republic of Tajikistan, February 8, 2019. 
8 Letter of ICSID to the Parties, February 8, 2019.  
9 Letter of ICSID to the Parties, February 15, 2019; Notice of Registration, February 15, 2019. 
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12. On May 6, 2019, the Claimant requested that the Tribunal in this case be constituted 

pursuant to the formula provided by Article 6(1) and Article 9(1) of the Arbitration (AF) 

Rules.11 In accordance with these provisions, the Tribunal shall consist of three arbitrators, 

one arbitrator appointed by each party and the third, who shall be the President of the 

Tribunal, appointed by agreement of the Parties.12 On the same date, the Claimant 

appointed Mr. Thomas Webster, a national of Canada, as arbitrator in this case.13 Mr. 

Webster accepted his appointment on the following day.14   

13. On June 13, 2019, the Claimant requested that the Chairman of the ICSID Administrative 

Council (the “Chairman”) appoint the arbitrator not yet appointed and designate an 

arbitrator to be the President of the Tribunal, pursuant to Articles 6(4) and 10 of the 

Arbitration (AF) Rules.15   

14. On June 26, 2019, ICSID informed the Parties of its intention to propose to the Chairman 

the appointment of Mr. Salim Moollan QC, a national of France, Mauritius and the United 

Kingdom, as co-arbitrator in this case.16   

15. On July 2, 2019, the Secretary General of the ICSID received a letter from the Ministry of 

Finance of Tajikistan requesting that the Centre dismiss the arbitral proceeding as (i) the 

current dispute had no relation to Tajikistan, and (ii) the Centre did not have the 

competency to consider a dispute arising from contractual obligations unrelated to 

 
10 Letter of the Ambassador of Tajikistan to the United States of America to ICSID, April 4, 2019. Email of ICSID to 
the Parties, April 4, 2019.  
11 Letter of Claimant to ICSID, May 6, 2019.  
12 Ibid.  
13 Ibid. Letter of ICSID to the Parties acknowledging the Claimant’s letter, taking note of the method of constitution, 
and informing it will seek the acceptance of Mr. Webster, May 6, 2019.  
14 Letter of ICSID to the Parties, May 7, 2019. 
15 Letter of Claimant to ICSID, June 13, 2019. Letter of ICSID to the Parties, June 13, 2019.  
16 Letter of ICSID to the Parties, June 26, 2019. 
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investment activities in the territory of Tajikistan.17 On July 3, 2019, ICSID acknowledged 

its receipt and transmitted the Ministry’s letter to the Claimant.18 In the same email, ICSID 

invited the Parties to respond to its June 26th letter regarding the appointment of Mr. 

Moollan as a co-arbitrator.19  

16. By letter of July 3, 2019, Tajikistan requested a three-month extension to consider the 

appointment of the missing co-arbitrator.20  

17. On July 5, 2019, the Claimant noted that it was agreeable to a one month-extension, until 

August 2, 2019, for the Respondent to appoint a co-arbitrator, and for the Parties to appoint 

a presiding arbitrator.21 

18. On August 2, 2019, the Claimant informed ICSID that given the progress made in the 

settlement negotiations between the Parties, the Claimant agreed to a further extension of 

one month, until September 2, 2019.22 ICSID took note of the extension on the same date.23   

19. On September 2, 2019, the Claimant advised ICSID that he agreed to a further extension 

of one-month, until October 2, 2019, in light of the progress made in the settlement 

negotiations between the Parties and of the receipt of partial payment of the Claimant’s 

claim from Tajikistan.24 On September 3, 2019, ICSID took note of the extension.25    

20. On October 2, 2019, the Claimant informed ICSID of his agreement to further extend the 

time for the appointment of the missing co-arbitrator, and for the appointment of the 

 
17 Email of the Ministry of Finance of the Republic of Tajikistan to ICSID and World Bank Group regarding the 
dismissal of Alois Schönberger v. Republic of Tajikistan, July 2, 2019. 
18 Email of ICSID to the Parties, July 3, 2019. 
19 Email of ICSID to the Parties, July 3, 2019. 
20 Letter of Respondent, July 3, 2019. Email of ICSID to the Parties, July 3, 2019. 
21 Email of Claimant to ICSID, July 5, 2019. Email of ICSID to the Parties, July 5, 2019. 
22 Email of Claimant to ICSID, August 2, 2019. 
23 Email of ICSID to the Parties, August 2, 2019. 
24 Email of Claimant to ICSID, September 2, 2019. 
25 Email of ICSID to the Parties, September 3, 2019. 
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presiding arbitrator until November 4, 2019, while reserving his rights.26 ICSID 

acknowledged this request on October 3, 2019.27  

21. The Claimant advised the Centre of two more one-month requests for extension, one on 

November 428 and the other on December 6, 201929, ultimately extending the period for 

Respondent to appoint a co-arbitrator and the Claimant to appoint the presiding arbitrator 

to February 6, 2020.30  

22. On February 10, 2020, ICSID invited the Parties to provide an update on the status of the 

proceeding.31   

23. On July 9, 2020, ICSID renewed its invitation to the Parties to provide an update on the 

status of the proceeding, while reminding the parties of the suspension of Mr. Salim 

Moollan’s appointment as an arbitrator and that until completion of the appointment 

process under Article 6(4) of the Arbitration (AF) Rules, it remained possible for the 

Respondent to appoint an arbitrator and for the Parties to agree on a President of the 

Tribunal in accordance with Articles 6(1) and 9 of the Arbitration (AF) Rules.32    

24. On July 28, 2020, the Claimant requested a further two-month extension until September 

28, 2020.33 ICSID acknowledged his request on July 29, 2020.34  

25. On January 14, 2021, ICSID invited the Parties to provide an update on the status of the 

proceeding.35    

 
26 Email of Claimant to ICSID, October 2, 2019. 
27 Email of ICSID to the Parties, October 3, 2019. 
28 Email of Claimant to ICSID, November 4, 2019. Email of ICSID to the Parties, November 4, 2019. 
29 Email of Claimant to ICSID, December 6, 2019. Email of ICSID to the Parties, December 6, 2019. 
30 Email of ICSID to the Parties, December 6, 2019. 
31 Email of ICSID to the Parties, February 10, 2020. 
32 Email of ICSID to the Parties, July 9, 2020. 
33 Email of Claimant to ICSID, July 28, 2020. 
34 Email of ICSID to the Parties, July 29, 2020. 
35 Email of ICSID to the Parties, January 14, 2021. 
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26. On January 19, 2021, the Claimant informed ICSID that the settlement negotiations were 

advancing and that he would be able to provide more information regarding the status of 

the case by February 15, 2021.36 ICSID took note of the Claimant’s communication.37 

27. On February 23, 2021, the Claimant informed ICSID that the “settlement negotiations 

between the Parties ha[d] stalled.” The Claimant requested that ICSID resume the 

arbitration proceeding and complete the constitution of the tribunal. 38  

28. By letter of the same date, ICSID informed the Parties that it was ready to proceed with the 

proposal to appoint Mr. Salim Moollan as an arbitrator and invited the Parties to submit 

observations, if any, by March 12, 2021.39   

29. By letter of March 16, 2021, the Secretary General noted that in the absence of observations 

on the appointment of Mr. Moollan as co-arbitrator, the Chairman would proceed to 

appoint Mr. Moollan.40   

30. On March 18, 2021, ICSID informed the Parties that Mr. Moollan had accepted his 

appointment as an arbitrator.41 The Centre then invited the Parties to indicate, by March 

24, 2021, if they wished for the Centre to conduct a ballot to assist the Parties in selecting 

a mutually agreeable presiding arbitrator. ICSID stated that “[f]ailing any agreement or any 

answer by that date, the Chairman of the Administrative Council will directly appoint the 

President of the Tribunal from the ICSID Panel of Arbitrators following consultations with 

the Parties.”42  

 
36 Email of Claimant to ICSID, January 19, 2021. 
37 Email of ICSID to the Parties, January 19, 2021. 
38 Email of Claimant to ICSID, February 23, 2021.  
39 Letter of ICSID to the Parties, February 23, 2021.  
40 Letter of ICSID to the Parties, March 16, 2021. 
41 Letter of ICSID to the Parties, March 18, 2021. 
42 Email of ICSID to the Parties, March 18, 2021. 
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31. On March 24, 2021, the Claimant shared his preference that ICSID conduct a ballot, 

indicating, however, that if the Respondent failed to agree on a ballot, the Claimant would 

be agreeable to have the Chairman appoint the presiding arbitrator.43    

32. On March 25, 2021, in the absence of a response from the Respondent, ICSID informed 

the Parties that the Chairman would proceed with the appointment of the presiding 

arbitrator.44   

33. On March 29, 2021, ICSID advised the Parties of its intention to propose the appointment 

of Prof. Stanimir A. Alexandrov, a national of Bulgaria, as the presiding arbitrator.45   

34. On April 5, 2021, the Claimant shared concerns about Prof. Alexandrov residing outside 

of Europe, as this could have a potential impact on the place of arbitration, and on the costs 

and time of the arbitration.46   

35. On April 8, 2021, ICSID informed the Parties that “the place of arbitration is not dependent 

upon the residence of an arbitrator.47 In any event, even though Mr. Stanimir Alexandrov 

is based in Washington, D.C., he travels frequently to Europe for other matters and a 

hearing could be organized to take place during one of his travels or remotely as needed.”48 

ICSID also informed the Parties that it would proceed with the appointment of Prof. 

Alexandrov.49   

36. Thus, the Tribunal was composed of Prof. Stanimir A. Alexandrov, a national of Bulgaria, 

President, appointed by the Chairman in accordance with Article 6(4) of the Arbitration 

(AF) Rules; Mr. Thomas Webster, a national of Canada, appointed by the Claimant; and 

 
43 Letter of Claimant to ICSID, March 24, 2021. Email of ICSID to the Parties, March 24, 2021. 
44 Letter of ICSID to the Parties, March 25, 2021. 
45 Letter of ICSID to the Parties, March 29, 2021.  
46 Letter of Claimant to ICSID, April 5, 2021. Email of ICSID to the Parties, April 5, 2021. 
47 Letter of ICSID to the Parties, April 8, 2021. 
48 Ibid.  
49 Ibid. 
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Mr. Salim Moollan QC, a national of France, Mauritius and the United-Kingdom, 

appointed by the Chairman in accordance with Article 6(4) of the Arbitration (AF) Rules.  

37. On April 13, 2021, the Secretary-General, in accordance with Article 13(1) of the 

Arbitration (AF) Rules, notified the Parties that all three arbitrators had accepted their 

appointments and that the Tribunal was therefore deemed to have been constituted on that 

date. Ms. Aurélia Antonietti, Senior Legal Counsel at ICSID, was designated to serve as 

Secretary of the Tribunal.50   

38. In accordance with Article 21 of the Arbitration (AF) Rules, the Tribunal held a first session 

with the Claimant on June 3, 2021, by videoconference. The Respondent was not 

represented at this first session.    

39. Following the first session, on June 18, 2021, the Tribunal issued Procedural Order No. 1 

concerning procedural matters.51 Procedural Order No. 1 also sets out a schedule for the 

proceeding (“Procedural Calendar”).52 

40. In accordance with Procedural Order No. 1, on October 19, 2021, the Claimant filed his 

Memorial on the Merits (the “Memorial”), together with the Witness Statements of  

 

Alois Schönberger, factual exhibits C-1 through C-55 and 

legal authorities CL-0001 through CL-0046.  

41. On February 24, 2022, the Claimant noted that the Respondent had failed to file its 

Counter-Memorial, which was due on February 18, 2022, in accordance with the 

Procedural Calendar. The Claimant requested the Tribunal “in pursuance of its powers 

under Article 48 of the ICSID Additional Facility Rules to deal with the questions 

submitted to it and to render an award” (the “Request”).53   

 
50 Letter of ICSID to the Parties, April 13, 2021.  
51 Procedural Order No. 1, June 18, 2021.  
52 Procedural Order No. 1, June 18, 2021. 
53 Letter of Claimant to ICSID, February 24, 2022. Email from ICSID to the Parties, February 24, 2022. 
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42. On February 25, 2022, the Tribunal took note of the Claimant’s Request and granted the 

Respondent a grace period of 60 days, i.e., until April 26, 22, to file its Counter-Memorial 

“[g]iven the circumstances and lack of participation of the Respondent in this proceeding 

to this date, pursuant to Article 48(2) of the Arbitration (AF) Rules.” It added that upon the 

expiration of the grace period and should the Respondent still not have filed its Counter-

Memorial, the Tribunal would proceed with the arbitration in accordance with Article 48(3) 

of the Arbitration (AF) Rules.54  

43. On April 27, 2022, the Tribunal noted that it had not received the Respondent’s Counter-

Memorial on April 26, 2022. The Tribunal therefore decided that, given the Claimant’s 

Request and the expiration of the grace period granted on February 25, 2022, the Tribunal 

would proceed with the arbitration in accordance with Article 48(3) of the Arbitration (AF) 

Rules. In addition, the Tribunal invited the Claimant to confirm whether it would be 

agreeable to a two-day remote hearing.55  

44. On April 28, 2022, the Claimant confirmed his agreement with a two-day remote hearing. 

No answer was given by the Respondent.56 

45. On May 17, 2022, the Tribunal confirmed that the hearing would take place remotely on 

June 21 and June 22, 2022 (“Hearing”). The Tribunal invited the Parties (i) to comment 

on the draft procedural order concerning the organization of the hearing by May 27, 2022, 

(ii) to indicate whether they required a pre-hearing organizational meeting, and (iii) to 

provide the documents listed at paragraph 20.6 of Procedural Order No. 1, as well as 

Articles 220, 221, and 226 of the Tajik Economic Procedure Code. In addition, the Tribunal 

indicated that it wished to have access to the Witness Statement of  

(mentioned in the Claimant’s Memorial).57 

 
54 Letter of ICSID to the Parties, February 25, 2022.  
55 Letter of ICSID to the Parties, April 27, 2022.  
56 Email of Claimant to the Tribunal, April 28, 2022. Email of ICSID to the Parties, April 28, 2022.  
57 Letter of ICSID to the Parties, May 17, 2022.  
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46. On May 27, 2022, the Claimant confirmed that it would like a pre-hearing organizational 

meeting. The Tribunal did not receive any response from the Respondent.   

47. On June 3, 2022, as requested in the Tribunal’s letter of May 17, 2022, the Claimant 

submitted Articles 220, 221, 223 and 226 of the Tajik Economic Procedure Code, a 

chronology of relevant facts, a dramatis personae, a list of substantive issues to be 

determined by the Tribunal, and a witness statement  

 which had been filed in an arbitration brought by  before the 

Secretariat of the Swiss Chamber’s Arbitration Institution in 2014 pursuant to arbitration 

agreements contained in certain contracts of guarantees  

 (“the Swiss Chambers 

Arbitration”).58 The Swiss Chambers Arbitration led to an award (“the Swiss Chambers 

Award”) and is discussed below. In addition, the Claimant submitted a corrected 

Memorial, in clean and red-line versions, and resubmitted his factual exhibits and legal 

authorities. The Claimant also indicated that he had been unable to secure the participation 

of his local legal counsel, , for examination as a witness at the 

Hearing.  

48. On June 6, 2022, the President of the Tribunal held a pre-hearing organizational meeting 

with the Claimant. The recording was made available to both Parties.   

49. On June 7, 2022, the Tribunal issued Procedural Order No. 2 concerning the organization 

of the Hearing. The Tribunal indicated inter alia that it would decide on the weight to give 

to  Witness Statements at a later stage.59 

50. On June 12, 2022, the Claimant applied for permission to submit two new documents, i.e., 

the decision of January 19, 2022, of the Court of the City of Dushanbe and additional 

articles of the Tajik Criminal Code.60 On the next day, ICSID invited the Respondent to 

provide its comments on the Claimant’s request to submit new documents. 

 
58 Letter of Claimant to ICSID, June 3, 2022. Email of ICSID to the Parties, June 3, 2022.  
59 Procedural Order No. 2, June 7, 2022. 
60 Email of Claimant to ICSID, June 12, 2022. Email of ICSID to the Parties, June 13, 2022. 
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two legal questions discussed at the Hearing. In that letter, the Claimant also inquired 

whether it should file a costs submission.66  

58. On April 11, 2023, ICSID informed the Claimant that the Tribunal invited him to submit 

the new document into the record with the appropriate exhibit number; that the Tribunal 

did not need, at that stage, to hear additional arguments; and that the Tribunal would invite 

the Parties to make costs submissions at the closure of the proceeding. The Tribunal also 

advised the Claimant that if he wished to submit additional evidence, the Claimant should 

make an application explaining the specific evidence he sought to submit, its relevance, 

and the reason why that evidence had not been submitted earlier.67 

59. By email of May 3, 2023, the Claimant submitted its new exhibits, C-0062 to C-0064, as 

per the Tribunal’s directions of April 11, 2023.68   

60. By email of May 4, 2023, the Respondent was invited to comments on the newly submitted 

evidence.69 No answer was received from the Respondent.  

61. By email of May 22, 2023, the Tribunal informed the Parties that:  

The Tribunal has reviewed carefully the new exhibits submitted by 
Claimant on May 3, 2023 (Exhibits C-62-64). The Tribunal 
understands that those exhibits are relevant exclusively to the matter 
of attribution. Having studied extensively the materials on 
attribution in the existing record, the Tribunal believes that it is 
sufficiently equipped to rule on the matter and does not need to hear 
further arguments.70 

62. By letter of August 2, 2023, the Tribunal invited the Parties to file their submissions on 

costs by August 25, 2023. 71   

 
66 Letter of Claimant to the Tribunal, April 5, 2023. Email of ICSID to the Parties, April 5, 2023.  
67 Email of ICSID to the Parties, April 11, 2023.  
68 Letter of Claimant to the Tribunal, May 3, 2023. 
69 Email of ICSID to the Parties, May 4, 2023 
70 Email of ICSID to the Parties, May 22, 2023. 
71 Letter of ICSID to the Parties, August 2, 2023. 
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63. On August 25, 2023, the Claimant filed his submission on costs, along with legal 

authorities CL-0050 through CL-0054.72  No submission was filed by the Respondent.  

64. The Tribunal closed the proceedings on August 29, 2023.73 

65. On October 2, 2023, the Tribunal wrote to the Parties that the Award had been prepared 

and that one of the arbitrators had indicated that he would prepare a dissent by mid-

November or very shortly thereafter. The Parties were invited to state, by no later than 

October 5, whether they wished to (i) receive the Award together with the dissent after 

mid-November, or (ii) receive the Award without the dissent, with the dissent and an annex 

on the costs of the arbitration, to follow. 

66. On October 5, 2023, the Claimant indicated that he preferred to receive the Award with the 

Dissent.  

67. The Respondent, the Republic of Tajikistan, did not participate in this proceeding.  The 

Tribunal and the ICSID Secretariat made every effort to reach out to the Respondent and 

to keep it informed of all procedural steps, including all of the Tribunal’s orders, rulings 

and deadlines. ICSID initially used the email addresses provided by the Claimant in its 

Request for arbitration as per Arbitration Rule 5(b).  It then addressed its emails to the 

addresses used by Tajikistan in its correspondence of July 2 and 3, 2019. Tajikistan stopped 

answering after that date. As of March 2021, ICSID copied on its emails the World Bank 

Country Office in Dushanbe which was tasked to relay physically the correspondence. 

ICSID understands that translations into Russian were made and delivered to the Office of 

the President. As of June 2022, ICSID relied solely on direct emails with the Parties. The 

Embassy in Washington, DC, was copied at all times on all the outgoing emails. A copy of 

the correspondence regarding the Hearing was sent by courier to the Office of the President, 

as well as the correspondence regarding the Award. 

 
72 Email of Claimant to ICSID, August 25, 2023. Email of ICSID to the Parties, August 25, 2023. 
73 Letter of ICSID to the Parties, August 29, 2023. 
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jurisdiction ratione materiae, i.e., whether the Claimant has made an investment in the 

territory of Tajikistan; and the Tribunal now turns to analyze that issue. 

199.  

 

 The Tribunal will begin its analysis with the BIT. 

200. Article 13 of the BIT, which defines the scope of dispute settlement between an investor 

and the host State, provides:291 

This Part [dealing with investor-State dispute settlement] applies to 
disputes between a Contracting Party and an investor of the other 
Contracting Party concerning an alleged breach of an obligation of 
the former under this Agreement which causes loss or damage to the 
investor or his investment. 

201. Article 1(2) defines the term “investment” as follows:292 

(2) investment by an investor of a Contracting Party” means every 
kind of asset in the territory of one Contracting Party, owned or 
controlled, directly or indirectly, by an investor of the other 
Contracting Party. Investments are understood to have specific 
characteristics such as the commitment of capital or other 
resources, or the expectation of gain or profit, or the assumption of 
risk, and include: 

(a) an enterprise as defined in paragraph (3); 

(b) shares, stocks and other forms of equity participation in an 
enterprise as referred to in subparagraph (a), and rights derived 
there from; 

(c) bonds, debentures, loans and other forms of debt instruments and 
rights derived there from; 

(d) any right or claim to money or performance whether conferred 
by law or contract, including turnkey construction, management or 

 
  

291 Exhibit CL-0001, BIT, Article 13.  
292 Exhibit CL-0001, BIT, Article 1(2).  







59 

 

  

  

  

  

  



60 

 

 

 

210. Tribunals have ruled consistently that rights and claims under a contract may constitute a

protected investment under a BIT.304 But tribunals have also ruled consistently that not

every type of contract constitutes a protected investment.305 In particular, tribunals have

declined to extend the definition of the term “investment” to cover sale of goods

transactions.306

 

304 See, e.g., Exhibit CL-0014, Saipem SpA v. the People’s Republic of Bangladesh; Exhibit CL-0018, White Industries 
Australia Ltd. v. Republic of India, UNCITRAL, Final Award, November 30, 2011; Claimant’s Memorial, para. 210. 
305 See, e.g., Exhibit CL-0015, GEA Group Aktiengesellschaft v. Ukraine, ICSID Case No. ARB/08/16, Award; 
Claimant’s Memorial, para. 213. 
306 See, e.g., Exhibit CL-0017, Romak S.A. (Switzerland) v. The Republic of Uzbekistan, UNCITRAL, PCA Case No. 
AA280, Award, November 26, 2009. In that case, which has been much discussed in this proceeding, the tribunal 
appears to be proposing a hard distinction between “investments” and “purely commercial transactions” (at para. 185). 
The Tribunal is not persuaded by such a distinction, as investments are very much a part of international commerce. 

  

  

(k)(6)
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213. In the view of the Tribunal, whether or not a transaction constitutes an investment cannot

be determined by consideration of whether that transaction meets the requirements of

duration, commitment of capital, expectation of profit and assumption of risk,

independently of its true nature. Some ordinary sale of goods contracts can meet the criteria

of duration (e.g., a run-of-the-mill long-term purchase contract), commitment of capital

(e.g., pre-payments or advance payments for goods), expectation of profit (an attribute of

any commercial transaction), and the assumption risk (e.g., the risk of the other party

breaching the contract). Therefore, the fact that a transaction may meet those criteria does

not automatically make it an investment transaction, i.e., an investment under the BIT.

 

 

215. The Tribunal has also considered the overall circumstances of the transaction, its context,
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216. In the view of the Tribunal, however, it is not unusual in the context of sale of goods

transactions that a seller requires advance payments to finance the production of the goods

in exchange for a price discount; that it might not be in a position to produce the goods

without such advance payments; that it would commit to supply goods of a certain quality

and quantity from specific production units; and that it would use the funds received to

improve its production processes and equipment. 

217. In other words, to the extent that the Claimant committed capital, it was for the purpose of

purchasing goods; to the extent that he expected profits, it was largely based on the price

discount for the goods that he obtained in exchange for the pre-payment; and to the extent

that he assumed risk, it was the risk that the  would not be delivered and that he

would not be reimbursed for that non-delivery as provided in the Contracts and the

Guarantees.

218. In sum, having carefully considered the nature of the  Contracts, the Tribunal

concludes that they constitute an ordinary purchase of goods transaction and therefore do

not qualify as protected investments under Article 1(2) of the BIT. It follows that the 

Guarantees, which guarantee payments under those Contracts, do not qualify as protected

investments under Article 1(2) of the BIT either – guaranteeing payments pursuant to a

sale of goods contract does not constitute an investment. It further follows that any

ownership rights over the goods subject to the sale of goods transaction 

 do not qualify as investments pursuant to Article 1(2) – because mere
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234.
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236. Thus, the additional evidence provided by the Claimant after the Hearing does not affect

the Tribunal’s conclusion that there is no qualifying investment under the BIT that has been

harmed by the Respondent’s acts or omissions.

237. Having concluded that it lacks jurisdiction ratione materiae under the BIT, the Tribunal

does not need to address the Claimant’s arguments that the Tribunal has jurisdiction

pursuant to the ICSID Additional Facility Rules. Whether or not the transaction at issue in

this case falls within the scope of Article 4 of the ICSID Additional Facility Rules, the

Tribunal must have jurisdiction under the BIT to proceed to the merits of the dispute.

238. The Tribunal is thus compelled to dismiss the Claimant’s claims on the basis of lack of

jurisdiction under the BIT. Nevertheless, the Tribunal must address one additional matter.

239. The Tribunal wishes to note that, having reviewed the evidence carefully, it is of the view

that, had it not declined to exercise jurisdiction over this dispute, it would have concluded

that the Respondent breached the BIT. Indeed, the Swiss Chambers Award already

determined that  wrongfully declined to honor the Guarantees. The Tribunal is of the

view that the failure to honor the Guarantees was pretextual and arbitrary. Further, the

refusal of the Respondent’s courts to enforce the Swiss Chambers Award was also arbitrary

and unreasonable.

240. To hold the Respondent liable under the BIT, the Tribunal must have jurisdiction over the

dispute. The Tribunal’s conclusion that it lacks jurisdiction under the BIT, however, should

not be interpreted as justifying what the Tribunal believes was reprehensible conduct on

the part of the Respondent.
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B. THE TRIBUNAL’S DECISION ON COSTS

246. Article 58 of the Arbitration (AF) Rules provides:

(1) Unless the parties otherwise agree, the Tribunal shall decide
how and by whom the fees and expenses of the members of the
Tribunal, the expenses and charges of the Secretariat and the
expenses incurred by the parties in connection with the proceeding
shall be borne. The Tribunal may, to that end, call on the Secretariat
and the parties to provide it with the information it needs in order
to formulate the division of the cost of the proceeding between the
parties.

(2) The decision of the Tribunal pursuant to paragraph (1) of this
Article shall form part of the award.

247. The Tribunal has concluded that there was no qualifying investment under the BIT and

thus the Claimant did not prevail on jurisdiction ratione materiae. Therefore, the Tribunal

rules that the Claimant should bear its own costs and fees.

248. The Tribunal’s decision on the costs of the arbitration is another matter. It is based on

several factors. One, the Respondent did not appear in the proceedings – conduct that

should not be encouraged. Two, as noted above, the Tribunal – while lacking jurisdiction

– believes that the Respondent’s conduct vis-à-vis the Claimant has been reprehensible.

Three, the Claimant’s counsel acted professionally, competently and respectfully towards

the Tribunal and its absent opponent. Based on those factors, in the exercise of its discretion

pursuant to Article 58, the Tribunal decides that the costs of the arbitration should be

divided equally between the Parties.

249. The costs of the arbitration, including the fees and expenses of the Tribunal, ICSID’s

administrative fees and direct expenses, amount to (in USD):

Arbitrators’ fees and expenses 
Stanimir Alexandrov 
Salim Moollan 
Thomas Webster 

183,493.82 
102,035.14 
127,755.24 

ICSID’s administrative fees 210,000.00 
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Direct expenses (estimated)332 14,379.81 

Total 637,664.01 

250. The above costs have been paid out of the advances made by the Claimant only.333 The

Respondent is ordered to reimburse Claimant in the amount of  which is

50% of the total costs of the arbitration.

VII. AWARD

251. For the reasons set forth above, the Tribunal decides by majority as follows:

(1) The Tribunal lacks jurisdiction to hear the merits of the case because of the absence

of a qualifying investment pursuant to Article 1(2) of the BIT.

(2) All other claims are dismissed.

(3) The Respondent shall reimburse the Claimant the amount of , which

is one half of the costs of the arbitration.

332 This amount includes estimated charges relating to the dispatch of this Award (printing and courier). 
333 The ICSID Secretariat will provide the Parties with a detailed Financial Statement of the case account once all 
invoices are processed and paid, and the account is final. Any outstanding balance will be reimbursed to the Claimant. 
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main issues relating to jurisdiction referred to below were raised sua sponte by the 

Tribunal. 

5. This Dissent is longer than I would have liked. However, since this Dissent relates to

both the analysis of the Majority Decision and my Dissenting Opinion dealing with

the relevant legal authorities in the record and the factual background, it is important

to set them both out in some detail. Set out below is (B) the Overview, (C)

Jurisdiction Rationae Materiae with in particular a discussion of the Majority's

Decision and Dissenting Opinion and (D) the Conclusion.

B. OVERVIEW

6. This Dissent relates to the Majority's determination that the Tribunal has no

jurisdiction over the dispute in this arbitration ratione materiae.6 The Majority makes

this determination on the basis that, in the Majority's view, the Claimant did not make

an investment within the meaning of the BIT (the "Majority's Determination"). This

Dissent relates to both procedural and substantive issues relating to the Majority's

Determination.

7. As discussed beginning at para. 80 below, Article 1(2) of the BIT provides a

definition of the term investment. It also states that "Investments are understood to

have specific characteristics such as the commitment of capital or other resources, or

the expectation of gain or profit, or the assumption of risk ... " Therefore unlike with

certain other relevant BITS, the BIT in this case has a definition of an investment and

a list of three criteria for what constitutes an investment.

8. In my view, the proper analysis for jurisdiction ratione materiae in this arbitration is

to apply the definition and those three criteria of an investment in Article 1(2) of the

BIT to determine whether or not the Claimant's Contracts and therefore the Relevant

Transaction constitute an investment within the meaning of the BIT.

9. In the Award, the Majority adopts a different approach. The Majority does not

analyse in any detail the BIT's definition of investment and the three criteria for

investments. Although it quotes Article 1 (2) and sets out the Claimant's position with

respect thereto in paras. 201 to 208 of the A ward, the Majority starts from the premise

6 The Majority accepts that there is jurisdiction in this arbitration ratione personae. Therefore, this issue will not 
be addressed in the Dissent. 
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