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main issues relating to jurisdiction referred to below were raised sua sponte by the 

Tribunal. 

5. This Dissent is longer than I would have liked. However, since this Dissent relates to

both the analysis of the Majority Decision and my Dissenting Opinion dealing with

the relevant legal authorities in the record and the factual background, it is important

to set them both out in some detail. Set out below is (B) the Overview, (C)

Jurisdiction Rationae Materiae with in particular a discussion of the Majority's

Decision and Dissenting Opinion and (D) the Conclusion.

B. OVERVIEW

6. This Dissent relates to the Majority's determination that the Tribunal has no

jurisdiction over the dispute in this arbitration ratione materiae.6 The Majority makes

this determination on the basis that, in the Majority's view, the Claimant did not make

an investment within the meaning of the BIT (the "Majority's Determination"). This

Dissent relates to both procedural and substantive issues relating to the Majority's

Determination.

7. As discussed beginning at para. 80 below, Article 1(2) of the BIT provides a

definition of the term investment. It also states that "Investments are understood to

have specific characteristics such as the commitment of capital or other resources, or

the expectation of gain or profit, or the assumption of risk ... " Therefore unlike with

certain other relevant BITS, the BIT in this case has a definition of an investment and

a list of three criteria for what constitutes an investment.

8. In my view, the proper analysis for jurisdiction ratione materiae in this arbitration is

to apply the definition and those three criteria of an investment in Article 1(2) of the

BIT to determine whether or not the Claimant's Contracts and therefore the Relevant

Transaction constitute an investment within the meaning of the BIT.

9. In the Award, the Majority adopts a different approach. The Majority does not

analyse in any detail the BIT's definition of investment and the three criteria for

investments. Although it quotes Article 1 (2) and sets out the Claimant's position with

respect thereto in paras. 201 to 208 of the A ward, the Majority starts from the premise

6 The Majority accepts that there is jurisdiction in this arbitration ratione personae. Therefore, this issue will not 
be addressed in the Dissent. 
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