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•“But once the Varela Administration took charge, each of the Government entities with 
which the Omega Consortium had contracted breached their respective obligations 
almost simultaneously”  (Memorial, ¶ 147)Expropriation

•“An important and legitimate expectation for any foreign investor is that a State will 
comply with its contractual commitments.”  (Memorial, ¶ 147)

Fair and Equitable 
Treatment

•“The contractual right to payment for the work performed under the Contracts was 
one of the cornerstones of financial security that Claimants enjoyed in Panama.”  
(Memorial para 183)

•Panama “withheld payment through the Comptroller General and unjustifiably 
terminated a number of the contracts through its government agencies.”  (Id.)

Full Protection and 
Security 

•Respondent’s breaches of its obligations under the Contracts also amount to a breach 
of the “umbrella clauses” found in the BIT and TPA.  (Memorial, ¶ 188)Umbrella Clause

JURISDICTION: THE CLAIMANTS HAVE ASSERTED COMMERCIAL CLAIMS
Each of the Claimants’ Claims is Predicated on Alleged Breaches of Contract
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PANAMA’S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS 
UNDER THE BIT

• Panama’s actions do not constitute a 
“taking”

• Claimants have failed to establish that 
Panama breached its contractual 
obligations

• Claimants’ contract claims involve 
commercial actions taken by various 
ministries in their commercial capacity –
regardless of which administration was in 
office  

Expropriation
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PANAMA’S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS 
UNDER THE BIT

• The BIT and TPA link the FET 
standard to customary international 
law norms

• The concept of “legitimate 
expectations” does not apply to FET 
claims under the BIT and TPA

• Even if legitimate expectations could 
be considered, Claimants have not 
established any legally cognizable 
expectations that were violated 

Fair and 
Equitable 
Treatment
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PANAMA’S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS 
UNDER THE BIT

• Umbrella clauses do not 
automatically protect against 
breaches of contract by a 
government

• TPA does not contain an umbrella 
clause

• If the umbrella clause is applied to 
contract breaches, compensation 
is limited to contract remedies

Umbrella 
Clause 
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THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

Claimants 
(as of 12/31/2014)

Panama

Losses on Future 
Contracts

US$ 46.75 million US$ 0

Losses on Existing 
Contracts

US$ 8.69 million US$ 3.8 million

Moral Damages US$ 0

Source: Compass Lexecon 2, Table XVI; Quadrant 2, Figure 1. 
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THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED
The Claimants’ Moral Damages Fails for Three Principal Reasons

Not Properly Before the 
Tribunal

• No specific request for 
moral damages in 
Claimants’ Memorial

• Generic references to 
moral damages were 
unquantified

Not Provided for in the 
BIT or TPA

• Claimants seek moral 
damages to 
compensate for injuries 
to them as investors 

• The treaty claims 
asserted by Claimants 
protect investments –
not investors

Not Supported By the 
Facts

• Extraordinary remedy 
that may be invoked 
only in exceptional 
circumstances

• Evidence shows that 
Omega US’ reputation 
was materially harmed 
by its own failures and 
problems in Puerto Rico

• Mr. Burke confirms that 
Mr. Rivera’s reputation 
and employability is 
entirely intact






