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CLAIMANTS

Omega U.S. Net Earnings

Omega Panama Net Earnings

2010

2011

2013

I

_
2012 I
I

Sources: Omega US Net Earnings: 2013 (C-0389), p. 7; 2012 (QE-104), p. 7; 2011 & 2010 (QE-102), p. 7.
Omega Panama Net Eamings: 2013 & 2012 (C-0136), p. 5; 2011 (C-0137), p. 5; 2010 (C-0311), p.8.
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CLAIMANTS

Omegas’ Bid History in Panama

Won 6

21

Won 0

14

Won 3 Won 1
0 3 4 0
2009" 2010 2011 2012 2013 2014

O Number of Bids

*: Excludes commercial project bids Omega made “at the beginning” and lost (Lopez 1 ] 19; Compass Lexicon 1 [ 38-39).
Source: First Expert Report of Daniel Flores, Figure 9.
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JURISDICTION: CORRUPTION
Judicial Authority Contract

[C-0048 resubmitted]

Republic of Panama
Judicial Branch
Supreme Court of Justice
Presidency
WORKS CONTRACT 1502012
EXECUTED BETWEEN THE JUDICTAL BRANCH AND THE OMEGA ENGINEERING
CONSORTIUM

Batweaea the signatorses, to wit: Justice Alejandro Moncada Luna, male, Panamansan of lagal age, camier of

personal xdcnuﬁcahon document N his capacity as President of the Supreme Court of Justice,

it : e

I legal

An advance payment of 15% of the total contract value shall be made at the moment of the receiving the |res
. - . . . . . patered
respeetive Notice to Proceed. which shall be progressively discounted from the bills submutted and shall be |res
calculated based on the same percentage of the advance payment. s
fporate

TOIITIE 15 [0TAE0 I e CIOTR[UT DIOVIIKE, T alas. T2 COMECIVETy s WIID Shall be

referred to a3 THE CONTRACTOR, party of the fecand part; the parties have agree to execute this Works
Contract. avthorized by public record regarding Best-Value Abbreviated Teader No 2012-0-30-0-08-AV-
004833 for the “CONSTRUCTION OF A BUILDING FOR THE REGIONAL JUDICTAL UNIT OF
Contrato de Obra, en la ciudad de Panama & los THE CHORRERA DISTRICT,” puszuant to the following clavses:

__delafio dos mil dgoce (2012

ONE: THE CONTRACTOR agraes to parform all the work related to the “CONSTRUCTION OF A
BUILDING FOR THE REGIONAL JUDICIAL UNIT OF THE CHORRERA DISTRICT," pursuant to
the breakdown of activities listed in the technical specifications and conditions established by Judicial Branch
for these purposes, within the respective Teader D governing the Best-Value Abbreviated Tender
No 2012-0-20-0-08-AV-004833.

THE CONTRACTOR accepts the Tender Documents of Best-Value Abbreviated Tender No 2012-0-20-0-
08-AV-0048323, with all its parts, to wit: General Conditions, Special Conditions and Technical Specifications
that werse the basis for the selection of THE CONTRACTOR.

TWO: THE CONTRACTOR formally agrees to commence and conclude the work refesred to herein withia
FIVE HUNDRED FORTY (540) CALENDAR DAYS, a: of the commence date stated in the notice to
proceed.

THREE: THE CONTRACTOR agrees to pay THE GOVERNMENT four perceat (4%) of the amount

equal to the undeliverad or nnexacnted part divided by thirty (30) for every calendar day delivery of the works
Oscar Ivén Rb‘n hhern 15 delayed after the term indicated m the notice to proceed or the extensions granted thereto have lapsed. as
p-‘pm N.° 421723037 . liquidated damages for the harm cansed due to the delay, which shall be subtracted from the payments THE

CONSORCIO OMEGA ENGINEERING GOVERNMENT makes to THE CONTRACTOR.

The total value of this penalty shall in no way exceed ten percant (10%) of the Contract value and shall ba
deposited wto the Naticnal Treasury.

V| CONPTROLLER GENERAC OF THE REPUSLL.
: e 4 et Dt
R
[sgrture] 1
: 27 DEC 2012
E Mare: Muasm
D Overest

m

Source: C-0048 §{5and p. 11.
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JURISDICTION: CORRUPTION
Payment 1 from Judiciary to Sarelan Corp., S.A.

Judicial Authority

April 3, 2013: Payment to Omega
$2,393,316.59 Engineering Inc.

Omega Engineering,

Inc.

April 25, 2013: Payment to PR
$250,000 Solutions, S.A.

-

PR Solutions, S.A.

April 25, 2013: Payment to Reyna
$250,000 y Asociados

-

Reyna y Asociados

. Payment to
May 3, 2013:
- Sarelan Corp.,
$125,000 | SA

Sarelan Corp., S.A.

May 3, 2013

Source: R-0114.1.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP



JURISDICTION: CORRUPTION

[RP-0010]
14622

SWORN STATEMENT OF ANA BEATRIZ BOUCHE GONZALE?

In thecity of Panama, at eleven o'five inthe morning (11:05a.m.), on thisday, Tuesday, the twenty-
aighth (29} of lule fwn thoncand and Eiffazn (2015), Ms, ANA BEATRIZ BOUCHE GONZALEZ
the request of Justice Alejandro Moncada Luna. Even Mr. Alejandro Moncada Luna told me of the  fznized Crime Division to give 2 swom statement

ducted by this Office. It is noted that sha took the

existence of the corporation that Mr. Rodriguez Guardia had created for him. As for Sarelan rer:! code on “Fabe Testimony” which reads a5

pnslator who, in part or all of a statement, report,

Corporation, | am aware of its existence because Mr. Alejandro Moncada Luna, being a Court [sshoed or denies or silences the truth to the

mprisonment of 2 to 4 years. When the offense is

Justice, asked me to help him process its establishment and he asked me to support him by liSting e defendant or is the basis upon which the

nt, the term of imprisonment shall be four to eight

one of my family members as its president and legal representative, since his intention was to use |/e==merinosendnaybzsned Shei dke

nstitution which states, “No person is required 10

it to establish an estate for his minor son, José Alejandro Moncada Luna Marin. For this reason, | fregsmstnimssh nisocuss orns it aehn

f affinity.” She was asked to Identify herself and she

began the process to draft the corporate Articles of Incorporation and send them to Notary Two |‘seepp e s e
by email in order for formalization into a public document. This was completed and it was later [ANC (1) and ANA BEATRIZ GONZALEZ PITTI.

w and Pelitical Science, and conszquently she can

submitted to the Public Registry for recording. Its initial directors were Xenia Gonzalez as President, [ie avestionsd 2 fllows QUESTION: This Offic=

ission of an Economic Crime, specifically Maney

Laundering, on tha basis of investigations conducted by the National Assembly against Mr.

- . . . . . oy the National Bar Association,
was astablished was replaced by Tatiana Marin, the mother of minor José Algjandro Moncada |, e raems s, dsted
. . . . . ILEZ was one of the signatories.
menticnad above. | was to coordinate by email with the office of Mr. Luis Adolfo Corro for the | o spes g sise
. N == . h BEATRIZ BOUCHE GONZALEZ is
issuance of a Sarelan Corporation share certificate for 100% of the shares to Alejandro Moncada |, s swon stasnen oo
the name ANA BEATRIZ BOUCHE

Luna. We also know the Luxol, 5.A. corporation because Mr. Alejandro Moncada Luna also asked

File 0049-15 [signature]
/gidg 4-151-904
m

Source: RP-0010, p. 3 and 4
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP



JURISDICTION: CORRUPTION
Payment 2 from Judiciary to Sarelan Corp., S.A.

Judicial Authority

July 10, 2013: Payment to
Omega
$587,844.93 Engineering Inc.

Omega Engineering Inc.

July 12, 2013: Payment to PR
$250,00 Solutions, S.A.

PR Solutions, S.A.

July 16, 2013:  Payment to Reyna
$250,000 y Asociados

Reyna y Asociados

July 17, July 18,
2013: 2013 amentto
$75,000 $75,000 Corp., SA.

Sarelan Corp., S.A.

July 17, 2013
Source: R-0114.12.

Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP



JURISDICTION: CORRUPTION

[R-0064]

PLEA BARGAIN

At 6:00 P.M. on February 23, 2015, ALEJANDRO MONCADA LL ' X
male, Panamanian, of legal age. with personal ID Card No ly.

1. ALEJANDRO MONCADA LUNA CARVAJAL pleads GUILTY to the crime of
unjust enrnchment defined mm Article 351 of the Crimunal Code and the crime of
perjury in public documents defined in Article 366 of the aforementioned Code.

2

The agreed sentence 1s sixty (60) months in prison as a primary penalty, with the
accessory penalties of disqualification from holding public office for the same
period of time and the confiscation of Apartment No. 26 in the Ocean Sky
Condominnun (Property 95734, Doc. 1659483) registered to the company
Corporacién Celestial, S.A. and Apartment No. 16 in the Santorini Condominium
(Property 455589, Digital Registry Document 2540971, Entry 1) registered to
Corporacién Alpil, S.A.

NATIONAL ASSEMBLY < .
TRUE COPY OF THE ORIGINAL [~ | PEDRO MIGUEL GONZALEZ PINZON
" PROSECUTOR

sl
Frarz [llegbla]
Genaral Sacratary

Source: R-0064.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP




JURISDICTION: CORRUPTION

Tonosi Contract

[C-0078 resubmitted 2]

(a2 A LA PROMTENTE VENDEDORA
Dirgooion ccmiclinia: ——

PROMISE OF PURCHASE AND SALE AGREEMENT

The undersigned, JR BOCAS INVESTMENTS, INC., a and in under
the laws of the Repabiic of Panama, duly e=gistered with the Commercial Section of the Pubiic
Regietry, under Ertry 431968, Document 758532, repreesented for pumcees of this agreement by
MARIA GABRIELA REYNA LOP arian, of legal age, a resident of ths city, holder
of personal identfication document| uy authonzed for thie act, hereinafter refemad to
as the PROMISSORY SELLER, an® OPMENT CORP., acoporation organized and
In existence under the kawe of the Repubilie of Panam{f (b} A EL PROMITENTE COMFRADOR
of the Pyblic Regisiry, under
MONTANO G. mae, Paramani

e .e. EN FE DE I () A LA PROMITENTE VENDEDORA: fos {2).gjempiares el |
one: The prOMssoRY se NSO ten Direccion domiciliaria: 14 - { )

1162972 Locator Coce 7603,

soum oo, e vosord| (IS CIE 1T Cludad ge Fanama

ZONE =

]

Wwhich are recorded I the Punl | p " HIO,’D‘G:"
- = e £ scciones deberdr
TWO: The PROMISSORY SELLER Geciaes hat a . "epun I3 CE Fanana TR T =
PROMISSORY BUYER and the latter has age=d to . t T S o
; - 3 . las partes expidan y frman el presene cocumenta = 2) sjempiares dial
agree amd aemed prce o ONE WLLIOW LT Apartado Fistal - e et g e e i
($1,000,000.00), Ieged tercer of the United States cfAr e g aactLen la cada.cn P oo
B o o o B Replblica de Panané e
& An inifal payment of twerly-dhe porcent (5% ' [ENTE VENDEDORA EL PROMITENTE SOMPRASTR
the sum of TWO HUNDRED FIFTY THOUSA : el
CENTS ($250,000.00), payskie wittin ten (10) Teléfona: (SOA ’ NVESTMENTS, INC. PURELA DEVELOP
The paymert i question shal be paid though - - - 5
the Reyna & A20ciados law A, which ehall =aAx! {w ‘) & re £
. \
b :’;fcomaamnmeamomtmrwoﬂu [RIELCA REVNA LOPEZ
1! A A
DOLLARS AND 00100 CENTS, payable witl Atancion
payment data.
©. The sum of FIVE HUNDRED THOUSAND UNI b

($750,000.00), legal tander of the Unitsd Stat

duly recorded with the Public Registry of Notal

Sale conract Wherehy the PROMISSORY DOLLARS AND DV payable within suxty (60) busu
PROMISSORY BUYER.
1n orcer 1o guarantas payment of the remaining
PROMISSORY BUYER shal make the paymey
of Cradit issued by a licensad local bank aco
delnerd by the PROMISSORY BUYER 1o the C.
after this agreement s signed

THREE The parfies agres that the PROMISSORY DU
ooligated to sign the comeeponding Public Desd contal
the PROPERTY to the PROMISSORY BUYER within)
signaure of this agreement. Thie tem may be extends

FRORCRY v b eSSy B0 PROMISSORY BUYER
C! inClase
Lo Sh e In order to wmgﬂr
Chontie 1 e PROMSSORY SELLoH St sant PROMISSORY

hi
Regety. wini the petad o e spesited o of Credit issued by a licensed local bank acoeptable bo the P
PROMISSORY SELLER ig in default with regard to tt2)

delnered by the PROMISSORY BUYER to the PROMISSORY SEI

FIVE Faiure by the PROMISSORY BUYER (o comply

itis proven fo be responsible, shall entitie the PROMISY i 1 1

A e et e ne e after this agreement is signed.
in that regard and without the need totake

much less tos Court of Law. 1 tha situation, cly [he Sermrormomeyoemer=roy =

BUYER to the PROMISSORY SELLER up to that dete as an instadiment on the payment of the sale

price of the PROPERTY as desciibed in seclion “a” of Clause TWO of this agreement shall remain in

the poszeceion of the PROMISSORY SELLER ae indemmrication for damagee, and the

PROMISSORY BUYER shall not be enilld to any ciaim of any fype in that fegasd, and the

T ST T Ry T T T BT W e S TR T T WV O T O TN TR W T T W lllvl

Source: C-0078-resubmitted-2.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP



JURISDICTION: CORRUPTION

Ana Graciela Emaill

From: Ana Graciela Medina <anagm@icazalaw.com>
Date: Wed, 24 Apr 2013 04:18:35 +0000
To: Frankie L oner<flane
Subject

[C-0557]
Subject:
Date: Thursday, April 25, 2013 at 2:35:38 PM Eastem Daylight Time
From: Frankie Lopez

To: -
Aectm e"t-

From: Ana Gradela Medina [mailto:anagm@icazalaw.com]
Fi Sent: Thursday, April 25, 2013 11:49 AM

p| To: Frank z
Subject:

On 04/22/2013, at 04:2

ft to the

womego-o L | I, "IRLS | | .

Frankie J. L

OMEGA EN - : . ” " e

i iy Icaza, Gonzalez-Ruiz & Aleman | Tel 05-600
) m | WWW.ICCZQIgQwW.COr ). Box 082302435 |

Sent: Wednesday, April 24, 2013 10:52 a.m.
By: An
Subjec|

Source: C-0557.
Opening Submission of the Republic of Panama | February 24, 2020

Shearman & Sterling LLP
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JURISDICTION: CORRUPTION

IGRA Invoice ——
e e ICA™=", GONZALEZ-RUIZ & ALEMAN [c-05581
! ABOGADOS - LAWYERS P‘.Npi:l\’tﬂlx:’zﬁxﬁ:"‘m
a3 b e AT LA BUARDIA F A A
R.U.C. 41-472-9615 D.v. 73 INAVCJI%'EAN" -
B s Account No. :

SUBJECT . e i S B
(RE) o
PREE‘ARATICJN OF PU -

RCHASE AND SALE C
PROVINCE A = : wAllk COMMITMENT co 'OR F
INCE OF LOS SANTOS . NTRACT FOR FARM NO. 35659, IN THE
PAYMENT AUTHORIZATION
>
Project Me,; 4 4 7
Code; GO —
o o
Dete o
RECEIVED LH \ g o
i o
)
OMEGA ENGINEERING, INC, —
1 . | |
Shearman & Sterling LLP

Source: C-0558.
Opening Submission of the Republic of Panama | February 24, 2020
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JURISDICTION: CONTRACTUAL DISPUTE RESOLUTION PROVISIONS

Panama Bilateral Investment Treaty

Signed October 27, 1882; Eniered inlo Force May 30, 1991

2. In the event of an investment dispute between a Party and a national or company of the other
Party with respect to an investment of such national or company in the termtory of the first Party,
the parties to the dispute shall initially seek to resclve it by consultation and negotiation. The
parties may, upon the initiative of either of them and as a part of their consultation and
negotiation, agree to rely upon non-binding, third-party procedures, such as the fact-finding
facility available under the Rules of the Additional Facility ("Additional Facility") of the International
Centre for the Settlement of Investment Disputes ("Centre"). If the dispute cannot be resolved
through consultation and negotiation, then the dispute shall be submitted for settlement in
accordance with the applicable dispute- settiement procedures upon which they have previously ...
agreed. Such procedures may provide for recourse to international arbitration using a forum such 77"
the Inter-American Commercial Arbitration Commission. With respect to expropriation by either o,
Party, any dispute-settlement procedures specified in an investment agreement between such
Party and such national or company shall remain binding and shall be enforceable in accordance
with, inter alia, the terms of the investment agreement, relevant provisions of the domestic laws of
such Party and treaties and other international agreements regarding enforcement of arbitral
awards to which such Party has adhered.

T uTa viow o Inwlvllg TS auVvICo arid COTISSTIT Ut Te OETiaia Tat |Caﬂ0n, |
fransmit herewith the Treaty between the United States of America and the
Republic of Panama concerning the Treatment and Protection of Investments,
with Agreed Minutes, signed October 27, 1982, at Washington. | transmit also,
for the information of the Senate, the report of the Department of State with

[35)

Source: Treaty between the United States of America and the Republic of
Panama Conceming the Treatment and Protection of Investment, at Art. VII (2).

Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 12




JURISDICTION: CONTRACTUAL DISPUTE RESOLUTION PROVISIONS

[C-0056 rosubmitted]

[C-0042 res|
PANAMA MUNICIPALITY
REPUBLIC OF PANAMA
CONTRACT No. 077 (2011) NATIONAL INSTITUTE OF CULTURE y=
PQ. Boa 081647728, Pansza |, Pasaca
FOR THE ANALYSIS, DESIGN DEVELOPMENT, CONSTRUCTION, FURNISHING AND FINA CONTRACT No. 093-12
INNOVATIVE PRIMARY HEALTHCARE CENTER Analysis, Design, Supply of Material, Labor A and Cor of the ( WORKS CONTRACT No. §57-2013

las Artes Project
Between the undersigned, to wit: MARIA EUGEN

Between the undersigned, to wit: VERGARA, Pana|
personal identffication decument N his capacity as SIX'I'Y_ age, carrier of personal identification document her capacity as General Dirf
behalf and in representation of THE! of the Republid Legal Representative of the NATIONAL vho hereinafter shall be refe

referred to as THE GOVE ; of the first part, and OSCAR THE INSTITUTE. party of t OSCAR IVAN RIVERA RIVERA, male, United States
legal age, passport num cting In his capacity as legal legal age, passport numl on behalf and in representation of the compar|
ENGINEERING, INC., 3 comip® ENGINEERING, LLC, a Company i red in the Public Registry of Panama as a Foreign Comps

=rir=d pursuant to Panamanian
Record 1677, Document 1781593, and on behalf and in representation of OMEGA ENG!

section (Commerdal), under record 679896, document 1672002, h Any dl
Consortium, which is comprised of the following companies: CIRA{  y duly incorporated pursuant to the Laws of Panama and registered In the Public Registry of Pg

organized and existing unde: |

THIRTEENTH: THE CONTRACTOR shall be hable for the damages caused to THE
MUNICIPALITY or third parties based on the actions or omissions due to fault or neghgence and any
legal action shall be filed with the Panamaman Courts.

As a consequence, THE CONTRACTOR releases THE MUNICIPALITY and 1ts representative of
all actions ansing from the performance of this contract, as established in the specifications provided.

IMINSA CAPS]

¢ J “DESICNS, CONSTRUCTION PLANS, LAND SURVEY, ENVIRONMENTAL IMPACT,
CONSTRUCTION AND FURNISHING OF THE PACORA AND JUAN DIAZ PERIPHERAL
MARKETS PURSUANT TO THE TECHNICAL SPECTFICATIONS SET FORTH IN THESE
TENDER DOCTUMENTS.”

We, the undersigned. fo wit: RONAN NDEZ O, female, Panamaman, of legal age. camner of
personal identification document her capacity as Mayor and Legal Representative of
the Panama Municipaliry, duly auli y Law No. 106, dated October 8, 1973, amended by Law 52
of 1934, to execute this agreament heremaftar referred to as THE MUNICIPALITY, party of the first
@i CAR L RIVERA R.. male. United States citizen of legal aze. carmier of passpert
g on behalf a

CTORIA. Panamanian woma|

0 1. This commact.

th.e Pana.lnanlan COI.II'G. 2. The specifications established in the tender documents for the Best-Value Abbreviated Tender
No. 2013.5.76-0.08-AV.004634

3. The bid subnutted by THE CONTRACTOR alonz with the letters and documents that
supplement the scope of the Best-Value Abbreviated Tender No. 2013-5-76-0-08-AV-004644.

ONE: (Purposes of the Contra

This Contract Is establishad as a tumkey contract, the purposa of]
analysis, design development, construction, fumishing and financin|
canter (MINSA CAPSI), in Rie Sereno, located in the Chiriqui Provines,
THE CONTRACTOR regarding the best-value Tender No. 435-2010 fq
construction, furnishing and financing of ten innovatve pnmary heal
an integral part of this Contract.

Comm

The dg
for pur
any Col

m

The General Conditions, Special Conditions, Reference Terms, Technical Specifications, Exhibits

Addenda and other documents for the construction project Analysis, Design, Supply of Mater
Equip Admi ion and C on of the Ciudad de las Artes” Project, as well as the d
and price breakdown provided by THE CONTRACTOR in the Proposal.

V| CONFTROLER CENEALOF TREREFOSLC |

i [signature)
e
Hestie] [signature]
Eyra [Wegbie] Roonguez.
omiben

Source: C-0028 resubmitted, CI. 75, C-0042 resubmitted, CI. 42, C-0056 resubmitted, CI. 13.
Opening Submission of the Republic of Panama | February 24, 2020

THIRD: THE CONTRACTOR chall create a work schedule in coordination with the parsonnel of the
Office of Municipal Works and Construction in order to meet the ime frame and scheduling of projects
in accordance with the breakdown of activities lisied in the Tender Documents

FOURTH: THE CONTRACTOR agrees to deliver the completad works with all the slements and

furnishings mdicated m the tender documents with its respective

10SEFT 2003
[
“omsde marg
=

Fa=v-

Deadline for Delivery:

B
Pbpeiariadi

* Pacora Market THREE HUNDRED (300) CALENDAR DAY'S
+ Juan Diaz Market THREE HUNDRED SIXTY-FIVE (365) CALENDAR DAY'S

Shearman & Sterling LLP

13



JURISDICTION: THE CLAIMANTS HAVE ASSERTED COMMERCIAL CLAIMS
Each of the Claimants’ Claims is Predicated on Alleged Breaches of Contract

*“But once the Varela Administration took charge, each of the Government entities with
which the Omega Consortium had contracted breached their respective obligations
almost simultaneously” (Memorial, Y 147)

Expropriation

Fal r an d Eq u Itab I e *“An important and legitimate expectation for any foreign investor is that a State will
comply with its contractual commitments.” (Memorial, § 147)
Treatment

*“The contractual right to payment for the work performed under the Contracts was
one of the cornerstones of financial security that Claimants enjoyed in Panama.”

FUII PrOteCtIOn and (Memorial para 183)

Secu nty «Panama “withheld payment through the Comptroller General and unjustifiably
terminated a number of the contracts through its government agencies.” (ld.)

*Respondent’s breaches of its obligations under the Contracts also amount to a breach
U m b re I I a C I ause of the “umbrella clauses” found in the BIT and TPA. (Memorial, T 188)

Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 14



JURISDICTION: THE CLAIMANTS HAVE ASSERTED COMMERCIAL CLAIMS

The Claimants Allege that their Commercial Problems Were Politically Motivated

IN THE MATTER OF AN ARBITRATION
UNDER THE ARBITRATION RULES OF THE INTERNATIONAL CENTRE
FOR SETTLEMENT OF INVESTMENT DISPUTES

3 Everything changed during and following the Panamaman presidential election of

OMEGA ENGINEERING LLC
2 . 1] { I { it1 v { { T 1 AND
2014, wherein two former allies fumed political rivals, former President Ricardo Martinelli and VR OSCARRIVERA
LADMANTS
current President Juan Carlos Varela. vied for power. When Mr. Varela assumed the office of the
Presidency in July 2014, the new Government promptly targeted Mr. Rivera and the Omega v
Consortium. whose contracts had each been awarded during the previous Administration. with a THE REPUBLIC OF PANAMA
RESPONDENT
number of hostile measures. Outstanding invoices from the Omega Consortium went completely
unpaid, Respondent failed to provide required permits and change orders. it declared default on their CLADMANTS® MEMORIAL

largest contract, and wrongfully terminated or abandoned the others. In the midst of this pattern of

Counsel for Claimants

targeted measures, the Government zeroed in on Mr. Rivera and Omega Panama with baseless JONES DAY
venue 21 Tudor Street
.. . . . . . . . . - : i Plaza, Suite 3300 London EC4Y (DJ
criminal investigations. and launched a highly-public campaign aimed at sullying their international | 33131 England
reputation_ INTERNATIONAL DISPUTE RESOURCES
Avenue, N.W. 701 Brickell Avenue, Suite 1550
Washingten, DC 20001 Miami, FL 33131
United States United States
25 JUNE 2018

Source: Claimants’ Memorial, § 3.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 15



JURISDICTION: THE CLAIMANTS HAVE ASSERTED COMMERCIAL CLAIMS

The Criminal Investigation Into Mr. Rivera and Omega Panama Do Not Change the
Commercial Nature of the Claimants’ Claims

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES

ICSID CasENo. AR

OMEGA ENGINEERI]
and
0SCAR RIVER
Claimants
V.
REPUBLIC OF PAY

Respondent

FIRST WITNESS STATEMENT OF JO|

7 January 20

39.

I understand that Mr. Rivera has said that he was the target of three investigations and that

he was found innocent or not culpable in each of them. As the person in charge of

conducting those investigations, I can attest that his statement is not true. As discussed
above, the first investigation, before the National Assembly, was focused only on Justice
Moncada Luna. M. Rivera and Omega Engincering came to our attention solely because
of their status as a contractor and vendor to the Judiciary. ‘We had no specific interest in

Mr. Rivera or Omega Engineering until we found the two payments described above.

As the National Assembly did not have the authority to investigate and prosecute Mr.
Rivera or Omega Engineering itreferred that investigation to the Public Prosecutor. There,

as | have described and as is consistent with standard Panamanian criminal procedure, two

different divisions of the Public Prosecutor’s office opened related investigations.

At no time did the National Assembly, the Public Prosecutor’s office, or a court find that

Mr. Rivera and Omega Engineering were not guilty of the charges being investigated,

Source: Villalba 1, { 37.

Opening Submission of the Republic of Panama | February 24, 2020

Shearman & Sterling LLP
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PANAMA'S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS

UNDER THE BIT

EXxpropriation

Opening Submission of the Republic of Panama | February 24, 2020

Panama’s actions do not constitute a
“taking”

Claimants have failed to establish that
Panama breached its contractual
obligations

Claimants’ contract claims involve
commercial actions taken by various
ministries in their commercial capacity —
regardless of which administration was in
office

Shearman & Sterling LLP
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PANAMA'S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS
UNDER THE BIT

 The BIT and TPA link the FET
standard to customary international
law norms

Fair and B concept of “legitimate

: expectations” does not apply to FET
Eq U Itable claims under the BIT and TPA

Treatment * Even if legitimate expectations could

be considered, Claimants have not
established any legally cognizable
expectations that were violated

Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP
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PANAMA'’S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS
UNDER THE BIT

 Protects against the government’s failure to
take reasonable measures to protect an
Investor and investment against physical harm

F u | I » Does not apply to legal or regulatory

" protections
P rOte Ctl on g Does not prevent the exercise of legitimate

police powers

a n d » Claimants investments were not subjected to
physical harm

SeCU rlty * The criminal investigation of Mr. Rivera and

Omega Panama was reasonable and
grounded in substantial probable cause

Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP
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PANAMA'S ACTIONS DO NOT VIOLATE SUBSTANTIVE PROTECTIONS
UNDER THE BIT

 Umbrella clauses do not
automatically protect against
breaches of contract by a

Umbre”a government

e TPA does not contain an umbrella

Clause clause

e |f the umbrella clause is applied to
contract breaches, compensation
IS limited to contract remedies

Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP
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THE CLAIMANTS' QUANTUM CLAIMS ARE UNSUPPORTED

Claimants
(as of 12/31/2014)
Losses on Future US$ 46.75 million US$ 0
Contracts
Losses on Existing US$ 8.69 million US$ 3.8 million
Contracts

Moral Damages I S5 0

Source: Compass Lexecon 2, Table XVI; Quadrant 2, Figure 1.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 21



THE CLAIMANTS' QUANTUM CLAIMS ARE UNSUPPORTED

Claimants Panama

(as of 12/31/2014)

Losses on Future US$ 46.75 million USS$ 0
Contracts

Source: Compass Lexecon 2, Table XVI; Quadrant 2, Figure 1.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 22



THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

The Claimants Purport to Value Omega Panama as a Going Concern

LAssessment of Losses of

Omega Engineering LLC and Mr. Oscar

Rivera’s Invy

a. Losses on existing contracts estimated at US$ 8.7 million as of December 23, 2014
These losses relate to unpaid billings and future payments that Omega Engineering

May 27, 2019

ICSID C
Inc. ("Omega Panama™) and Omega U.S. (together the “Omega Consortium™)
- would have collected (but 1t will not) on eight contracts that were awarded by the
upp
Republic of Panama between 2010 and 2013.
b. Losses on new contracts estimated at US$ 46.7 million as of December 23, 2014.
Pablo These losses relate to Omega Panama’s capacity to generate new contracts, based on
Sebj
the historical performance of the company, as well as on the observed and expected
evolution of public sector investment in infrastructure in Panama.
LEXECON

Source: Second Compass Lexecon Report,  2(a),(b).
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP
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THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

The Claimants Purport to Value Omega Panama as a Going Concern

LAssessment of Losses of
Omega Engineering LLC and Mr. Oscar

Rivera’s Investments in Panama

ICSID (

54 Therefore, in order to compensate Claimants for the losses suffered as a result of the
Measures, the value of Claimants’ interest in Omega Panama should be calculated using the

Supp
FMV standard. Namely the value that a willing buyer and a willing seller would have given
to Omega Panama in a hypothetical transaction as of December 2014. This value cannot be
zero as claimed by Dr. Flores, but US$ 51.22 million as concluded in our analysis.
Pabldcopermworcoss

Sebastian Zuccon

COMPASS
LEXECON

May 27, 2019

Source: Second Compass Lexecon Report, ] 54.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 24



THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

The Claimants Purport to Value Omega Panama as a Going Concern

IN THE MATTER OF AN ARBITRATION
UNDER THE ARBITRATION RULES OF THE INTERNATIONAL CENTRE
FOR SETTLEMENT OF INVESTMENT DISPUTES

2. The Compensation Claimed for Potential Future Contracts Is Supported and
Accurate

481. The first Compass Lexecon report calculated Claimants’ losses concerning on future
contracts at US$ 46.75 million as of 23 December 2014.'**¢ Claimants’ experts have now updated

that value to US$ 42.53 million in their second report.’**” Respondent. on the other hand. assigns no

7

value at all to losses on future confracts. Key to the issue is Omega Panama's ability to generate

valuable business mfo the future. It is uncontested that Omega Panama was able to win

Bacon LLP

10 competitive public works bids in the five years leading to the Date of Valuation and that it won a

T
Ivd., Suite 3200
1

U ST America

JoNES DAY

21 Tudor Street
London EC4Y 0DJ
England

30 MAY 2010

Source: Claimants’ Reply on the Merits, § 481.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP

25



THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

Compass Lexecon Does Not Value Omega Panama

LAssessment of Losses of
Omega Engineering LLC and Mr. Oscar

Rivera X + 4o S n

44 Second, the evidence shows that Omega Panama had a track record, as well as competitive
advantages, that would have allowed 1t to continue fo win public sector contracts in Panama
beyond 2014 in the absence of the Measures. In fact, dunng its participation in the
Panamanian market for public works, Omega Panama competed in 42 bids for public
infrastructure tenders, winning 10 of them * Moreover, Omega Panama showed
competitive advantages due to its financial capacity, bonding capacity, and experience in
construction works.*' As a consequence, and contrary to Dr. Flores’ opinions, the operation
and performance of Omega Panama cannot be easily replicated by a new entrant.

COMPASS
LEXECON

May 27, 2019

Source: Second Compass Lexecon Report, ] 44.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 26



THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED
Compass Lexecon Does Not Value Omega Panama

IN THE MATTER OF AN ARBITRATION
b. Omegn Panama L ARBITRATION RULES OF THE INTERNATIONAL CENTRE
[FOR SETTLEMENT OF INVESTMENT DISPUTES

32.  Following the early success of PR Solutions” Tocumen Airport project, Mr. Rivera

and his team were ready to use the Omega brand to bid for and complete larger public works projects OMEGA ENGINEERING LLC
AND
in Panama * While it carried the Omega name, Omega Panama was a newly registered company MR 025‘1.‘2532‘“*

without its own frack record. This created an issue for Omega Panama when biddindf and ultimately,
from mid-2010, all bids for large public projects in Panama were made through a consorfium

consisting of Omega Panama and Omega U S. (together the “Omega Consortium.” as noted above). THE REPUBLIC OF PANAMA

CLAIMANTS’ MEMORIAL
34 Thanks to Omega U.S.’s bonding capacity. solid financials. track record. project

portfolio. and other specifications customarily used by project owners to evaluate bid proposals. this Counsel for Claimants
JONES DAY
arrangement allowed 1 i Panamanian proj / ivera’ i Av 21 Tudor Str
allowed Mz Rivera to bid for Tareer projects, Mr. Rivera's ultimate LU quiesoo  LonimEC o

) ) ) R ) o . . fida 33131 England
objective was fo replicate this strategy in other jurisdictions by expanding Omega U.S.’s presence s

INTERNATIONAL DISPUTE RESOURCES

until it became a regional, and ultimately a global, competitor.™* h Avenue, N.W. 701 Brickell Avenue, Suite 1550
. DC 20001 Miami, FL 33131
United States United States
25 JUNE 2018

Source: Memorial, 1 32, 34.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 27



THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

Compass Lexecon Does Not Value Omega Panama

}Assessment of Losses of
Omega Engineering LLC and Mr. Oscar

Rivera’s I ‘ —
44 Second, the evidence shows that Omega Panama had a track record, as well as competitive

ICSID advantages, that would have allowed it to continue to win public sector contracts in Panama
beyond 2014 in the absence of the Measures. In fact. during its participation in the
Panamanian market for public works, Omega Panama competed in 42 bids for public

Su
P infrastructure tenders, winning 10 of them| ** Moreover, Omega Panama showed
competitive advantages due to its financial capacity, bonding capacity, and experience in
construction works *' As a consequence, and contrary to Dr. Flores™ opinions, the operation
Pasb. and performance of Omega Panama cannot be easily replicated by a new entrant.
LEXECON

May 27, 2019

Source: Second Compass Lexecon Report, ] 44.
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THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

Compass Lexecon Does Not Value Omega Panama

INTERNATIONAL CENTRE FOR SETTLEMENT
OF INVESTMENT DISPUTES

Case No. ARB/16/42

OMEGA ENGINEERING LLC
and
MR. OSCAR RIVERA

Summary Table Bids Won Lost
Omega Panama 41 10 31
THERER  Omega Panama w/ Partner 31 10 21
Omega Panama w/ Both Omega US & Third Party 19 5 14
Omega Panama w/ Third Party Only (excl. Omega US) S 0 3|
Omega Panama w/ Omega US Only (excl. Third Party) 9 5 4
SECOND EXPERT RER Omega Panama w/o Partner 10 0 10
Daniel Flores and Ryan McCann

15 November 2019

QUADRANT | 1445 New York Avenus NW, Floor 6
Economics | Washington, DC 20005

Source: Second Quadrant Economics Report (C-053) p. 7.
Opening Submission of the Republic of Panama | February 24, 2020
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THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

Compass Lexecon’s Future Contract Valuation is Grossly Overstated

Figure 2

Nominal Value from Cash Flows in a DCF Analysis
A Graphical Perspective*!

Figure 3
A Willing Buyer’s View of Omega Panama’s Value®!

US$ Millions
w

2015
2016
2017
2018
2019

2 Cash Flows

2020
2021

2022
2023
2024
2025
2026
2027
2028
2029
2030

=o==C|LEX Forecast of Omega Panama

US$ Millions
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sz Additional Cash Flow == Omega Panama «=+@++ New Company

Opening Submission of the Republic of Panama | February 24, 2020
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THE CLAIMANTS' QUANTUM CLAIMS ARE UNSUPPORTED

Claimants Panama

(as of 12/31/2014)

Losses on Existing US$ 8.69 million US$ 3.8 million
Contracts

Source: Compass Lexecon 2, Table XVI; Quadrant 2, Figure 1.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 31



THE CLAIMANTS’ QUANTUM CLAIMS ARE UNSUPPORTED

Compass Lexecon Overstates the Compensation Due on Existing Contract Claims

Figure 16
Summary of Corrections to the Existing Contracts Claim?72

Impactof  Cumulative
Comrection  Damages

(US$ Millions)
(1 (03]
1. Compass Lexecon
Corrections to CLEX's Existing Contracts Claim
2. Nominal Value of Advances (1.0)
3. Kuna Yala Addendum No. 4 Supersedes Addendum No. 3 (0.5)
4. Unendorsed Addenda (2.7)
5. Remove CoE Update to Unpaid Progress Billings (0.3)
6. Discount Rate (18%-23%)
Lower Range (0.3)
Midpoint 0.1)
Upper Range (0.1)

8.7

77
72
45
42

39
38
37

Opening Submission of the Republic of Panama | February 24, 2020

FLAWS IN COMPASS LEXECON'’S
ANALYSIS

» Applies an update factor to unpaid progress
billings that compensates for risks to which
those amounts were not subject

» Discounts expected future cash flows using
a Cost of Equity that does not properly
measure the risks to which those amounts
were subject

» Discounts the value of advance payments
as though they were received in the future
instead of prior to the Valuation Date

* Includes amounts that were not due and
payable under Panamanian law

Shearman & Sterling LLP 32



THE CLAIMANTS' QUANTUM CLAIMS ARE UNSUPPORTED

Claimants Panama

(as of 12/31/2014)

US$ 0

Moral Damages

Source: Compass Lexecon 2, Table XVI; Quadrant 2, Figure 1.
Opening Submission of the Republic of Panama | February 24, 2020 Shearman & Sterling LLP 33



THE CLAIMANTS' QUANTUM CLAIMS ARE UNSUPPORTED

The Claimants’ Moral Damages Fails for Three Principal Reasons

* No specific request for » Claimants seek moral
moral damages in damages to
Claimants’ Memoirial compensate for injuries
« Generic references to to them as Investors
moral damages were * The treaty claims
unquantified asserted by Claimants

protect investments —
not investors

Opening Submission of the Republic of Panama | February 24, 2020

Not Properly Before the Not Provided for in the Not Supported By the
Tribunal BIT or TPA Facts

o Extraordinary remedy
that may be invoked
only in exceptional
circumstances

» Evidence shows that
Omega US’ reputation
was materially harmed
by its own failures and
problems in Puerto Rico

e Mr. Burke confirms that
Mr. Rivera’s reputation
and employability is
entirely intact

Shearman & Sterling LLP 34
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