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WorleyParsons International Inc. v. Republic of Ecuador

CLAIMANT’S NOTICE OF ARBITRATION

1. INTRODUCTION

1. WorleyParsons ,QWHUQDWLRQDO ,QF 3:RUOH\3DUVRQV™ RU
WKH 5HSXEOLF RI (FXDGRU 3(FXDGRU =~ WKH 35HSXEOLF ~ RU “
dispute described herein and arising from the Treaty between the United States of America and the
Republic of Ecuador concerning the Encouragement and Reciprocal Protection of Investment (the
386 (FXDGRU %,7 = 3%, 7" to Rrbitratior) gdrBuddt\fo the Rules of the United Nations
&RPPLVVLRQ RQ ,OQWHUQDWLRQDO 7UWDGRQ/ DEZXOMKH R &B1BREKT
5X0OHV’

2. This dispute involves unlawful and opportunistic actions by Ecuador to profit from
WKH ITUXLWV Rl :RUOH\3DUVRQVIV ODERU DQG WR EHQHIL
:RUOH\3 D UV fRrQeétfd/cofractual and legal rights and its legitimate expectations. The

basic facts of this case are clear and undisputed:

3. ‘RUOH\3DUVRQV HQWHUHG LQWR VHYHWROIFRQWUDI
FRPSDQ\ (3 BHWURHFXDGRU 33HWURHFXDGRU" REy(33" D (
$OIDUR 5'3 &RPSDxtD GH (FRQRPtD OL[WD =35HILQHUtD GHO
development of different projects (i.e., the Esmeraldas Refinery, RDP Refinery, and Machala Gas
ILTXHIDFWLRQ 30DQW 3*/3~ WRJHW KH UrleyPdtddns 3@ tfoRrddH F WV~
works for a port facility on the coast of Ecuador, known as project Monteverde, which facilitates
the discharge of propane and butane, and is capable of receiving ships with a capacity of 75,000

tons.

4. Petroecuador is an oil company wholly-owned by the Republic, and Refineria del
Pacifico is a mixed company owned both by Petroecuador (51%) and the Venezuelan State-owned

RLO FRPSDQ\ 3HWUYOHRV GH 9H QHBkXide@ID11 6ndR0153 Béhbob,”

' A copy ofthe Treatyis attached as Exhibit C-1.

2

See Public deed regarding the increase of equity (including annexes), 1 June 2015, at 4, 14, Exhibit C-2.
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through its agencies and mnstrumentalities, awarded WorleyParsons several contracts for the

development of the Projects.?

5. As would be expected of a world-class company, WorleyParsons complied with all
of its contractual obligations and was therefore entitled to receive full payment for its performance.
Beginning in 2014, however, RDP and Petroecuador began to fall behind on their payments to
WorleyParsons. By May 2016, RDP had stopped making payments altogether; Petroecuador
followed suit shortly after,in August 2016. To date, Ecuador and its instrumentalities have failed
to pay Claimant over US$ 83 million, plus interest. RDP and Petroecuador put forward many
excuses and purported justifications to explain their failure to comply with their payment
obligations, each more convoluted and illegitimate than the last. Ultimately, it became apparent
that the real motive for their conduct was that they had direct instructions from the Presidency of
the Republic not to pay any company that had a relationship with athird company named Tecnazul
&LD /WGD B(7THFQD]XO’ THFQD]XO LV DQ (FXDGRULDQ FRPSEL

the contracts that WorleyParsons entered into with Ecuador.

6. 7KH PRWLYDWLRQ EHKLQG WKH 3UHVLGHQWIfV LQVW
when, micK WR :RUOH\3DUVRQVYV DQG WKH JHQHUDO SXEOLFY
Government authorities, including the General Manager of Petroecuador, were involved in acts of
corruption. In the context of the ensuing scandal, and the investigation that gave rise to i, it also
became known that Ecuadorian officials had acceptedillicit payments from third-parties, including
7THFQD]XOYV UHSUHVHQWDWLYHY 'HVSLWH WKH IDFW WKDW
scandal, Ecuador has used that situation as an excuse to refuse to honor its contractual obligations

and to illegally refused to pay the amounts duly owed to WorleyParsons.

* Agreement forthe Supervision and Management ofthe Refurbishment ofthe Esmeraldas Refinery Project,

1R I1RYHPEHU 35H 1 XM B PY RMBIQCAB; 3 didement for the study of the re-

engineering and construction of the drainage system of the Esmeraldas Refinery, No. 2014187, 25 July 2014
3'UDLQDJIH $J WkhibiP B-@, \Wgreement for Detail Engineering of Merox 200, Merox 300 and Waste

:DWHUV = 1R 'HFHPEHU Exhibi¢ Q-5t W depn$Bnt fdrthkl fRoi@piéf
VSHFLDOL]JHG WHFKQLFDO DVVLVWDQFH IRU WKH QDWXUDO JDV C
$ J U H H PBAWIM\C-6; Second A greement for the provision ofspecialized technical assistance ofthe natural gas
OLTXHIDFWLRQ SODQ 1R -XQH EXhibit K270 Project MathpbhRH Q W~
&RQVXOWDQF\ 30& 6XSSRUW 6HUYLFHYV $J8 HBHGQ WEQIKRHFCYSH PEH U 35
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7. Additionally, between October 2015 and April 2016, WorleyParsons performed, on
an open-account basis, works for Petroecuador related to the Monteverde Project. Despite the fact
that Petroecuador has accepted that WorleyParsons performed the relevant services, it has refused

to execute payment agreements that would allow WorleyParsons to be paid for its work. 4

Petroecuador owes a total amount of approximately US$ 615,000 for such services.

8. (FXDGRUYV XQODZIXO FRQGXFW GLG QRW VWRS Wk
WorleyParsons for the services it had already provided, Ecuador iitiated a harassment campaign
against WorleyParsons and its personnel by imitiating a series of investigations through the General
&RPSWUROOHUTYfV 2IILFH 7TKHVH LQYHVWLIDWLRQV XOWLPDW
which in turn led to baseless criminal investigations against WorleyParsoQVIV SHUVRQQHO ,
WKH *HQHUDO &RPSWUROOHUYV 2IILFH KDV FUHDWHG D FRQ
approximately US$ 97 million. This amount is likely to continue to increase as the General
Comptroller Office continues to carry investigg WLRQV PRWLYDWHG E\ (FXDGRU(YV

WorleyParsons.

9. ORUH UHFHQWO\ (F XD G Rbtrfiidlo A& Repitds MvtkaR B B6W/,\ WKH
confirmed an audit of the income tax paid by WorleyParsons for fiscal year 2014, and issued an
assessment of approximately US$ 18 million plus interests against the company. AsClaimant will
demonstrate in this proceeding, there is no basis in law or fact for this charge, which is just another
means of harassing WorleyParsons. In parallel, SRI began an unwarranted audit for fiscal
years 2015 and 2016 on the same grounds as the 2014 audit. Although the 2015 and 2016 income
tax audit is still ongoing, SRI will presumably reach the same arbitrary, groundless outcome and

the existing contingency will also likely continue to increase.

10. (FXDGRUYY DFWV DQG RPLVVLRQV FRQGXFWHG HLWI
LQVWUXPHQWDOLWLHY DQG DIJHQFLHV VXFK DV SHWURHFXDCG
'LVWULFW $WWRUQH\YV 2IILFH D QrEerfatonally Rddpodsile, FidlateHV SRQG
the US-(FXDGRU %,7 ZLWK UHVSHFW WR :RUOH\3DUVRQVYV LQYH\

WorleyParsons: Ecuador owes Claimant US$ 83 million plus interests for unpaid services and

4 SeeLetter from WorleyParsons to Petroecuador, 13 August2018, Exhibit C-10.
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created a baseless liability of US$ 115 million plus interests. Ecuador is liable for all damages

arising from its acts and omissions, and is obligated to fully compensate WorleyParsons therefor.

11. For the avoidance of doubt, Claimant does not elect to treat this Notice of
Arbitration asits Statement of Claim, and expressly continues to reserve all of its rights with regard

to this matter.

II. THE PARTIES

A. Claimant

12. WorleyParsons is a company duly incorporated and existing under the laws of the
State of Delaware, USA,’ and is headquartered in Houston, Texas. WorleyParsons has its principal

place of business at the following address:

WorleyParsons

Suite 100, Energy Center 11
575 North Dairy Ashford Road
Houston, TX 77079, USA

13. WorleyParsons is represented in this arbitration proceeding by White & Case and

Ferrere.® All required notifications should be addressed to:

Silvia M. Marchili

Estefania San Juan

White & Case LLP

200 South Biscayne Boulevard, Suite 4900
Miami, FL 33131-2352, USA

1200 Smith Street, Suite 2300

Houston, TX 77002-4403

Tel: +1 713 496 9728
silvia.marchili@whitecase.com
estefania.sanjuan@whitecase.com

Paul Friedland

White & Case LLP

1221 Avenue of the Americas
New York, NY 10020-1095, USA

> See Certificate of Incorporation of Parsons E&C International, Inc., 4 January 2002and Certificate of
Amendment of Certificate of Incorporation, 15 June 2006, Exhibit C-11; Superintendent of Companies, Resolution
No. SC.1J.DJICPTE.Q115205, Exhibit C-12.

6 SeePowerofAttorney dated February 2019, Exhibit C-13.
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Tel: +1 212 819 8917
pfriedland@whitecase.com

Jonathan C. Hamilton
Francisco X. Jijon

White & Case LLP

701 Thirteenth Street, N.W.
Washington, D.C. 20005, USA
Tel: +1 202 626 3638
jhamilton@w hitecase.com
fijjon@whitecase.com

Javier Robalino

Paola Gachet

David Toscano

Maria Teresa Borja

Andrea Garcés

Ferrere

Avenida 12 de Octubre N26-48, y Lincoln,
Edf. Mirage, Piso 16

Quito, Ecuador

jrobalino@ferrere.com
pgachet@ferrere.com
dtoscano@ferrere.com
mborja@ferrere.com
andgarces@ferrere.com

B. Respondent

14. 7KH 5HSXEOLF RI (FXDGRU 3(FXDGRU"™ RU 35HVSRQGH
dejure JRYHUQPHQW RI WKH SHRSOH DQG WHUULWRU\ RI (FXDG
Attorney General (Procurador General del Estado).

15. For purposes of this dispute, WKH 5HSXEOLF RI (FXDGRUYV DGGUH\

Dr. Ifiigo Salvador Crespo
Procurador General del Estado

Av. Amazonas No 39-123 y Arizaga
Edificio Amazonas Plaza

Quito, Ecuador



Case 4:23-cv-04848 Document 1-4 Filed on 12/30/23 in TXSD Page 10 of 30

I11. FACTUAL BACKGROUND

16. In November 2011, WorleyParsons set up offices, retained new personnel, and
expatriated existing personnel to implement several contracts that it entered into with Ecuador
through its instrumentalities, Petroecuador and RDP, relating to the construction and/or

redevelopment of several major projects in the Ecuadorian oil & gas sector, including two

refineries (Esmeraldas and RDP), the Machala GLP, and the Monteverde Project.

17. The Esmeraldas Refinery is located in the northern Ecuadorian province of

Esmeraldas. Built in the 1970s, the refinery was designed to have a refining capacity of 55,600

barrels per day (bpd).” 7KH (VPHUDOGDV 5HILQHU\fV FDSDFLW\ ZDV OD

in 1987, and 110,000 bpd in 1997.8 In 2015, the refinery received a total of 21,727,858 barrels
(59,990 bpd). Reportedly, the refurbishment of the Esmeraldas Refinery was finished in
December 2015.19  As a result, in 2016, the total number of barrels received on a yearly basis

increased to 38,444,541 (i.e., 105,677 bpd.).!!

" Petroecuador, Informe Estadistico 2016, at 21, Exhibit C-15.

L (7

Petroecuador, Informe Estadistico 2016, Chart 10, at 27, Exhibit C-15.

See Refineria Esmeraldas resurge luego de 38 arios, EL TELEGRAFO, 17 December 2015:

3+R\ WUDV DxRV GH SURFHVRVY GH UHKDELOLWDFLYQ \
el complejo petrolero que estara en capacidad de procesar 110 mil barriles de petroleoaldia (BPD)
y le permitira generar al pais $ 305 millones de ingresos adicionales por el ahorro en compra de
combustibles. Segiinel Gobierno Nacional, sino se hubiese tomado la decision de rehabilitar este

PLO!

FRPSOHMR KR\ KDEUtD VLGR XQD FDWIiIiVWURIH SDUD HO SDtV ~
S7TRGD\ DIWHU \HDUV Rl WKH UHKDELOLWDWLRQ SURFHVVHV DC

complex that is going to be capable of processing 110 thousand barrels ofoil per day (BPD) will be
re-inaugurated; and this will allow the State to generate $ 305 million of additional income due to
savings in theimport of fuels. According to the National Government, ifthe decision to rehabilitate

this complex would have notbe HQ WDNHQ WKH FRXQWU\ ZRXOG IDFH D FDWI

translation)
Exhibit C-14.
" Petroecuador, Informe Estadistico 2016, Chart 8, at 25, Exhibit C-15.
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18. The Machala GLP is located on a 17-hectare space in Bajo Alto, which in turn is
located in the coastal province of El Oro.!2The estimated construction cost of this plant was US$

60 million, and it was expected to produce 300 metric tons of liquefied gas per day.!3

19. The RDP Refinery, located in El Aromo, in the province of Manabi, had an
estimated construction cost of US$ 10.5 billion and was designed to produce 300,000 barrels of
crude oil per day.'* 7KH 5'3 5HILQHU\fV SRWHQWLDO H[SRUW FDSDFLW
SRWHQWLDO DWWUDFWLRQ RI IRUHLJQ LQYHVWPHQW PDGH

economic development.

20. The Monteverde Project, located in the province of Santa Elena, is a gas terminal
with a 1,350-meter dock that allows the discharge of propane and butane, and receives ships with
a capacity of up to 75,000 tons.!?

A. WorleyParsons Enters into Several Investment Agreements with Ecuador’s
Instrume ntalitie s

1. The Petroecuador Agreements

21. WorleyParsons and Petroecuador entered into five major agreements between 2011
and 2015. Three of the agreements related to Esmeraldas and two to Machala. In addition,
WorleyParsons also performed works for the Monteverde Project that were to conclude with the
execution of a payment agreement recognizing all works performed by WorleyParsons as their
performance was based on requests from Petroecuador falling out of the scope of existing

agreements that had been executed until then.

22. In November 2011, WorleyParsons entered into its first agreement with
Petroecuador, the purpose of which was to provide management and supervision services in

FRQQHFWLRQ ZLWK WKH UHIXUELVKPHQW RI (VPHUDOGDYV

12 See Gas natural para Azuay, en agosto, EL COMERCIO, 21 June 2011, Exhibit C-16.
BoId

4 Refineria del Pacifico el primer complejo refinadory petroquimico ecuatoriano , EL CIUDADANO, 3 August

2015, Exhibit C-17.
5 See Sistema de GLP, Monteverde-Chorrillo, Una megaobra que beneficia a todo el Ecuador,

EKOSNEGOCIOS.COM, November2014, at 31, Exhibit C-18.
16 Refurbishment A greement, Exhibit C-3.
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3HWURHF XD G U(pMmisgidh F Kvidh managed the contracting process of the
management and supervision of the Refurbishment of the Esmeraldas Refinery Project through a
competitive  international bid, recommended Petroecuador awarding the agreement to
WorleyParsons and Petroecuador awarded the Refurbishment Agreement to WorleyParsons in
October 2011. As consideration for the services performed under this agreement, Petroecuador

agreed to pay WorleyParsons approximately USS$ 38 million based on a fixed hourly rate per
profe VVLRQDO 3PDQ KRXU’

17 Refurbishment A greement, Clause 5, Exhibit C-3. Subsequently, WorleyParsons and Petroecuador executed

six complementary agreements:

a) Refurbishment Complementary A greement No. 2012036, 28 September 2012, Clauses 3,
4.1 Exhibit C-19. This agreement was executed to provide additional man-hours to perform the
prime agreement, including services suchas: quality control and industrial safety, management and
engineering, organizational assessment of the project, and inspection of critical equipment. This
agreement amounted to an estimate ofapproximately US$25.5 million;

b) Refurbishment Complementary A greement No. 2013027, 28 August 2013, Clauses 3, 4
Exhibit C-20. The purpose of this agreement was also to incorporate additional man-hours to
perform the Prime A greement including additional services of supervision ofagreements executed
between EP Petroecuador and the companies TESCA, KBC, EAGLEBURGMANN for the
refurbishment of the Esmeraldas Refinery. It was also executed to provide a plan for improving
fuels in the Refinery. This agreementamounted to approximately US$ 37 million;

c) Refurbishment Complementary A greement No. 2014015, 2 April2014, Clauses, 3,4, and
pp. 32-35, 56- 57, Exhibit C-21. The agreement was executed for providing management and
supervising services forthe plan forthe electrical improvementofthe Esmeraldas Refinery and the
performance ofa study ofthe quality ofasphalt produced in the refinery. This agreement amounted
to approximately US$ 12.5 million;

d) Refurbishment Complementary A greement No. 2014048, 9 October 2014, Clauses, 3, 4,
and p. 36, Exhibit C-22. This was a agreement executed to incorporate additional man/hours to
performthe Prime Agreement, including additional services for the management and supervising
several projects within the Esmeraldas Refinery, including among others: disposal of dangerous
material, maintenance of tanks for the storage of crude oil, design and construction of facility for
scrap material, and a plant for the treatment of hazardous material. This agreement amounted to
approximately US$ 19.7 million;

e) Refurbishment Complementary Agreement No. 2014051, 17 October 2014, Clause 3,
Exhibit C-23. This agreement amended the Refurbishment Agreement to incorporate a
S5 HLPEXUVDEOH ([SHQVHVY 3URWRFRO" WR EH DSSOLHG IRU FRPSO

f) Refurbishment Complementary A greement No. 2015205, 29 October2015, Clauses, 3,4,
Exhibit C-24. This agreement was executed to incorporate additional man/hours for the
performance of services under the prime agreement. This agreement amounted to approximately
USS$ 57.4 million. The Refurbishment Complementary Agreements jointly amounted to
approximately US$ 152 million.

As of today, there are still additional man/hours and reimbursable expenses for an amount of
approximately US$ 36 million that are pendingto be included in the economic settlement of these
agreements.
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23. In July 2014, WorleyParsons executed a second agreement with Petroecuador in
connection with the Esmeraldas Refinery.!® That agreement was for the performance of design
and construction studies for a drainage system at the Refmery WKH 3'UDLQDJH $JUHHPHC
was the case with the Refurbishment Agreement, the Technical Commission of Petroecuador
UHFRPPHQGHG DzZDUGLQJ WKH DJUHHPHQW WR :RUOH\3DUV]I
credentials carried the day, and Petroecuador awarded it the Drainage Agreement. As
consideration for the services performed under this agreement, Petroecuador agreed to pay
WorleyParsons approximately US$ 11 million. Subsequently, the parties executed a
complementary agreement for the provision of additional services, such as the performance of
VWXGLHY RQ WKH HOHFWULFDO V F K HPPdtrddduadéikabte&ltblifa@ HU\ [V C
WorleyParsons approximately US$ PLOOLRQ IRU WKHVH VHUYLFHV 'R

compensation for the services rendered under the Drainage Agreement and the complimentary

agreement was expected to be around US$ 14 million.

24. In December 2015, WorleyParsons and Petroecuador entered into a third agreement
related to the Esmeraldas Refinery. This specific agreement (the SOHUR[ $JUHHPHQW ™ ZDV |
provision of engineering services in support of the refurbishment of the Merox 200 and Merox 300
units, and for the construction of a new water plant atthe Esmeralda Refinery.?? As consideration
for the services performed under the Merox Agreement, Petroecuador agreed to pay
WorleyParsons approximately US$ 16.2 million. Thereafter, Petroecuador and WorleyParsons
entered into a complementary agreement on October 20, 2015.2!  As consideration for the services
performed under the complementary agreement, Petroecuador agreed to pay WorleyParsons
approximately USS$ 5 milion. Between the two agreements, WorleyParsons was entitled to

receive compensation in the amount of approximately US$ 21 million.

25. Petroecuador and WorleyParsons entered into two additional agreements related to

the Machala GLP. These two agreements, the first of which was executed on March 5, 2014 (the

'8 Drainage Agreement, Exhibit C-4.

' Drainage Complementary A greementNo. 2015449, 26 November2015, Clause 2, Exhibit C-25.
2 MeroxAgreement, Clause4.1, Exhibit C-5.

2 MeroxComplementary A greement No. 2015197, 20 October 2015, Exhibit C-26.
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SODFKDOD , $JUHHPHQW’ DQG WKH VHFRQG RI ZKLFK ZDV
SODFKDO®IJUHHPHWRIHNWKG U ZLWK WKH ODFKDOD , $JUHHPHQW

were for the provision of specialized technical assistance in the inspection of existing equipment. 22
Petroecuador agreed to pay WorleyParsons approximately US$ 1 million under the Machala I
Agreement and US$ 1.8 million under the Machala II Agreement. Following their entry into the
Machala I Agreement, but prior to entering into the Machala II Agreement, WorleyParsons and
Ecuador entered into two complementary agreements on August 1, 2014 and November 14, 2014,
respectively.? Under these agreements, Petroecuador agreed to pay WorleyParsons

approximately US$ 740,000.

26. Petroecuador and WorleyParsons also entered into a payment agreement on

December 4, 2015, whereby Petroecuador was to pay WorleyParsons approximately US$ 856.000

IRU ZRUN SHUIRUPHG DW 3HWURHFXDGRUTV UHTXHVW WKD

Agreements (including the complimentary agreements).2+

27. RUOH\3DUVRQVYVY WRWDO FRPSHQVDWLRQ
complementary agreements, and the payment agreement, amounted to approximately

USS$ 4.3 million.

28. Petroecuador later requested WorleyParsons to provide additional services between
October 2015 and April 2016 that, again, fell outside the scope of both the Machala Agreements
and the existing payment agreement for approximately US$ 3 million.25 The parties were to
execute a new and different payment agreement with respect to the provision of these services. To

date, however, Petroecuador has refused to do so.

22 Machala I Agreement, Exhibit C-6; Machala I A greement, Exhibit C-7.

23

See Machala I Complementary Agreement No. 2014191, 1 August 2014, Clause 2 (this Agreement was
executed due to the necessity to reschedule works under the Machala I Agreement, resulting in an increase of 720
hours and 218 hours in the provision of supervising and managementservices, res pectively), Exhibit C-27; Machala
I Complementary Agreement No. 2014286, 14 November 2014, Clause 2 (this Agreement was executed due to the
necessity to reschedule works under the Machala I Agreement and Machala I Complementary Agreement No.
2014191, resulting in an increase of 356 hours and 564 hours in the provision of supervising and management services,
respectively), Exhibit C-28.

2% Machala Payment A greement No. 2015006, 4 December 2015, Clause 3-4, Exhibit C-9.
2 See Letter from W orleyParsons to Petroecuador, 28 February 2018, Exhibit C-30.

10

IRU W



Case 4:23-cv-04848 Document 1-4 Filed on 12/30/23 in TXSD Page 15 of 30

29. Finally, the parties were also to include the services that WorleyParsons provided
for the Monteverde project (approximately $615,000) in a payment agreement.2 To date,

Petroecuador has also refused to execute that agreement.

2. The RDP Agreement

30. On November 22, 2011, shortly after the execution of the Refurbishment
Agreement, WorleyParsons entered into a Project Management Consultancy (PMC) Support
6HUYLFHVY $JUHHPHQW ZLWK 5'3 %27 Wkdétr #k' BDE AdrbbieRtH Q W~
WorleyParsons agreed to perform (or cause to be performed) a number of project management and
consultancy services for the construction of the Pacifico refinery. As consideration for the services
SHUIRUPHG XQGHU WKH 5'3 $JUHHPHQW 5'3 DJUHHG WR SD\
man/hour rates in the agreement. In the RDP Agreement, RDP and WorleyParsons agreed to a
maximum contract price of approximately US$ 205.5 million. To date, RDP owes WorleyParsons
approximately US$ 37 million under the RDP Agreement.”®  WorleyParsons Performs its
Obligations Under the Agreements

31. In order to perform its obligations under the agreements, WorleyParsons set up
offices in Ecuador, retained new personnel and sent existing personnel to Ecuador. In addition,
and in furtherance of its right to do so, WorleyParsons retained Tecnazul, an Ecuadorian company,
to act as subcontractor and perform certain services under the agreements. WorleyParsons and
THFQD]XO HQWHIWHEHIFNQWR UFPEBPNQWY IRU DOPRVW DOO RI WK
entered mnto with Petroecuador and RDP, and agreed to make the terms and conditions of the

Petroecuador and RDP Agreements binding upon Tecnazul.?®

32. WorleyParsons performed all of the services it was obliged to perform under the
agreements, and went as far as performing extra-contractual services as instructed by Ecuador. It

is worth noting that, in order to perform all of the services under the agreements, and servicing

% See Letter from W orleyParsons to Petroecuador, 13 August2018, Exhibit C-10.
27 RDP Agreement, Exhibit C-8.
28 Id. atSections4.1.1, 4.1.3.

¥ WorleyParsons did not enter into a subcontract with Tecnazul for the Merox A greement and for the works

SHUIRUPHG LQ ORQWHYHUGH -to; QDB D OV BHRQW UQ VW R QVF H \H FIX WHG F N
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HDFK RI (FXDGRUYVY DGGLWLRQDO UHTXHVWV :RUOH\3DUVRC
Ecuador and subcontracted with local and foreign companies, but it also sent foreign consultants
and advisors to Ecuador.3? Notably, WorleyParsons incurred substantial expenses in executing

these agreements, none of which the respective governmental entities reimbursed the company for,

in breach of their obligations.

33. "RUOH\3DUVRQVYV PDLQ DVYVHWwLthat § bruBhGRit it ZDV WKFE
by the expatriation of different experts that were to participate on each project. For the
performance of the services, WorleyParsons was required, inter alia, to have experienced technical
personnel; state-of-the-art technology equipment; adequate and last generation software for the
application of mathematic design models; to implement a HAZOP study of risk and operability;

and to determine the technical-economic scope of the engineering to be performed.3!

34. Critically, neither Petroecuador nor RDP has ever claimed that WorleyParsons
failed to comply with its obligations under any of the Agreements, or even questioned the propriety
Rl :RUOH\3DUVRQVYV SHUIRUPDQFH WKHUHXQGHU 1RU FRXO
with all of its obligations by the letter, in a timely and professional manner, and in good faith. In
fact, the administrators of different agreements expressly and unqualifiedly acknowledged on
numerous occasions that WorleyParsons had performed all of its obligations thereunder. For
HIDPSOH WKH DGPLQLVWUDWRU RI WKH 5HIXUELVKPHQW $.
HFRQRPLF UHSRUW  RDQ$XKKWK LW H[SUHVVO\ DFNQRZOHGJH ¢
compliance with the original and complementary agreements.3? Similarly, in June 2016,
SHWURHFXDGRU DFNQRZOHGJHG ZLWK UHVSHFW WR WKH 'UDL

30 See, e.g., Commercial Proposalsubmitted forthe RDP A greement, 21 June 2011, Schedule 4: Mobilization,
Re-mobilization, and De-mobilization Cost, at 28- 35'3 &RPPHUFLD O BHiBitSAR3NV ;[ @nmercial
Proposal submitted for the Drainage A greement, 20 May 2014, Formulario No-3 Listado del Personal Principal
Asignado al Proyecto, at 29- 3'UDLQDJH &RPPHUFLDO 3URSRVDO"™ OLVWLQJ WKH QDV
was to participatein the project), Exhibit C-32.
31

Bidding Papers for the development of the Drainage A greement, 30 April 2014, Section IV, Scope of the
Works, at 12, Exhibit C-33.

32 Final Technical and Economic Report for the Refurbishment A greement, Memorandum No. 00518-OPE-
REE-MAN-PMR- $XIXVW DW 38 Q W L OCedWykiird Refinidg HDephi D £1QheV K
termination of the contract by mutual agreement, the contractor for supervising the agreements executed by EP
Petroecuador, WorleyParsons, fulfilled any and all the terms of agreements 2011030, 2012036, 2013027, 2014015,

DQG > JHghibit C-34.
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as the conceptual, basic and detailed engineering; studies, designs, accounting reports, among

RWKHUV ZHUH UHFHLYHG DQG GXO\ DSSURYHG E\ DOO VXSHU

B. Petroecuador and RDP Arbitrarily Decide to Stop Payment of
WorleyParsons’s Invoices

35. Notwithstandng :RUOH\3DUVRQVIV IXO0O FRPSOLDQFH ZLWK
Agreements, starting in July 2014, RDP suddenly, arbitrarily, and with no explanation whatsoever,
GHOD\HG DQG ODWHU RQ GHILQLWHO\ VX¥RSBddaGor Hdwe®J :RUOH
suit shortly thereafter, delaying, and finally stopping all payments in 2016. To date, Ecuador and

its instrumentalities owe WorleyParsons approximately US$ 83 million, plus interest.

36. 7TKDW FRQGXFW ZDV LQFRQVLVWHQW ZiteV Kd@#H WURHF X
throughout the period the agreements were in force, WorleyParsons submitted regular invoices to
SHWURHFXDGRU DQG 5'3 LQ DFFRUGDQFH ZLWK WKH $JUHHPH
RDP paid these invoices regularly and without objection. Starting in 2014, however, Petroecuador
and RDP began to refuse to receive, from WorleyParsons, documents for both the approval of
planillas (ie., UHSRUWYV RI WKH GDWHV DQG KRXUV ZRUNHG E\ :RU:
reimbursement of expens H V JURP WKDW SRLQW RQZDUG WKH 5HSXEC
payments on an irregular basis. This was followed by the occasional withholding of full payments
starting in 2015. Initially, Petroecuador and RDP attributed the lack of payment to cash-flow
SUREOHPV , Q KRZHYHU LW EHFDPH DSSDUHQW WKDW
worsening payment practices were part of a deliberate scheme by Ecuador to disavow its
obligations to WorleyParsons. Even more egregiously, it eventually came to light that their
purposeful withholding of payments was being done in furtherance of a direct order issued by the
Office of the President of the Republic not to pay WorleyParsons, in what amounts to a clear and

blatant breach of the Agreements and the Treaty.

37. $W ILUVW (FXDGRU SXUSRUWHG WR 3MXVWLI\" ZLWK
Esmeraldas, Machala and RDP agreements by asserting that both RDP and Petroecuador were

3 3HWURHFXDGRUYV 5HSRUW RQ 'UDLQ DJ H-RPRY-REH-PHAQ Mhe DOHPR UD QG XP
2, Exhibit C-35.
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following the recommendations of the General Comptroller or the conclusions of the audits. These
were pretexts and nothing more. Petroecuador ultimately suggested that the parties terminated the
Esmeraldas Refurbishment Agreement by mutual agreement. WorleyParsons agreed to this
termination, hoping that this would facilitate the economic liquidation of this contract and the
payment of all amounts owed. The Parties undertook negotiations to execute the economic
liquidation of the Esmeraldas 5HIXUELV KPH QW lighdluckbtidedadid. ~ 3 7R GDWH
however, Petroecuador has refused to agree to close the Esmeraldas Refinery and Drainage

Agreements and has refused to make any additional payments to WorleyParsons.

38. Adding msult to injury, WorleyParsons also learned that the Legal Secretary of the
Office of the President of the Republic, Alexis Mera, directly ordered the General Manager of
SHWURHFXDGRU QRW WR SD\ :RUOH\3DUVRQV 3ZKLOH >FULPI
SHQGEQR RWKHU ZRUGY 3HWURHFXDGRUSYV IDLOXUH WR SD\ :
a deliberate ac WLRQ FDUULHG RXW LQ IXUWKHUDQFH RI WKH (FXDG]
WKH FRPSDQ\ ,QGHHG LQ D FRPPXQLFDWLRQ GDWHG 2FWRE
*HQHUDO ODQDJHU 3HGUR OHUL]DOGH O0OU OHUDyMWUHVVHG
mnstruct the personnel under your command to abstain from making any payments in favor of
>7THFQD]XO0O@ RU WR DQ®\ $\HOOKWHQHFRPESBDRWHRG H[SODLQV |
subsequent conduct, namely, its failure to pay any of WorleyPars RQV IV LQYRLFHV LW LV
Petroecuador, or Ecuador, or both, assumed that because WorleyParsons has a contractual
UHODWLRQVKLS ZLWK 7HFQD]XO :RUOH\3DUVRQV TXDOLILHG

explains, this is nonsense.

C. Ecuador’s Investigation into Petroecuador

39. RUOH\3DUVRQVTV XQIDLU DQG XQZDUUDQWHG HPEUI
RI 3BHWURHFXDGRUYYVY PDOIHDVDQFH GDWHV EDFN WR HDUO\

mvestigations into certain alleged acts of corruption involving officers of Petroecuador and

3% See Letter No. T.J.901-SGJ-16-624, from Alexis Mera Giler, Legal Secretary of the President, 21 October
2016, Exhibit C-36.

3% See Letter No. T.J.901-SGJ-16-624, from Alexis Mera Giler, Legal Secretary of the President, 21 October
2016, Exhibit C-36.
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THFQD]XOfV RIILFHUV (FXDGRU VLPXOWDQHRXVO\ WDUJHWEFE

wrongdoing on its part.

40. One of these nvestigations was a criminal prosecution against members of
Petroecuador and representatives of Tecnazul for the crime of bribery (cohecho). Under
(FXDGRULDQ ODZ EULEHU\ RFFXUV ZKHQ D SXEOLF VHUYDQW
LOOLFLW SD\PHQWYV IRU 3PDNLQJ RPLWWLQJ IDFL&ddWDWLQJ
to his functions. As alluded to above, it was in the context of the bribery investigations that the
then-Legal Secretary of the Presidency of the Republic, Alexis Mera, ordered the General Manager
of Petroecuador to refrain from making any payments to Tecnazul and any companies related to it
on October 21, 2016.37

41. ,Q D SXEOLF LQWHUYLHZ OU OHUD DIILUPHG 3MXVW
UHTXHVWHG 3HWURHFXDGRUYV RIILFLDOV WR UHIUDLQ IURP
companies involved in corruption® 7KH EUD]JHQQHVV RI OU OHUDYV SXEO
behavior, and his complete disregard for the rule of law, the sanctity of contracts, and
RUOH\3DUVRQVYV GXH SURFHVV ULJKWV DUH DVWRXQGLQJ
FRUUXSWLRQ °~ \HW WKH *RYHUQPHQW FRQYHQLHQWO\ GHFLG

company.

42. On March 30, 2017, the administrator of the Refurbishment Agreement, Leoncio
Cordova, issued a report on the status of the Refurbishment Agreement and its complementary
DJUHHPHQWYV WKH 3&yUGRYD 5HSRUW" DIILUPLQJ WKDW SD\F
stopped pursuant to the direct orders of Mr. Mera. In his report, Mr. Cérdova also affirmed that
the Superintendent of the Esmeraldas Refinery gDYH WKH RUGHU WR FRPSO\ ZL
instructions and to terminate the agreement with WorleyParsons. The Coérdova Report states as

follows:

On October 21, 2016, by means of communication No. T.J. 901-SGJ-16-
624, Dr. Alexis Mera Giler, Legal Secretary of the Presidency of the

37 See Letter No. T.J.901-SGJ-16-624, from Alexis Mera Giler, Legal Secretary of the President, 21 October
2016, Exhibit C-36.

3 See Alexis Mera believes that agreementswith companies involvedin corruption should be stopped, October

2017, Exhibit C-37.
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5HSXEOLF FRPPXQLFDWHG WR 3HWURHFXDGRUTfV *HQ
3>«@ >:@KLOH >FULPLQDO LQYHVWLIDWLRQV@ DUH
necessary for you to instruct the personnel under your command to abstain

from making any payments in favor of [Tecnazul] or to any related
FRPSD®LHV ~

43. Keen to secure compliance with the orders of Legal Secretary of the Presidency of
the Republic, the Superintendent of the Esmeraldas Refinery issued memorandum No. 00402 -
RREF-REE-IRE-2016 on October 28, 2016 highlighting that the following companies should not

receive payments from Petroecuador:40

son: A

« 0SS, OilServices&Solutions, — 5SA GASTAP A
MMRGROUP INC. — 757t s & lee7adcD
GALILEOENERGY SA. —= VeollA, SoSn/oeA.

TECNAZUL —= ‘Wm ey fancou,
. . . AK‘ge’

44. 3XW VLPSO\ (FXDGRU DUELWUDULO\ GHFLGHG WKD
DVVRFLDWLRQ ™ ZLWK 7HFQD]XO DQG W Kikes BatldbnolUbhgat XOW  (F)
pay for the services that WorleyParsons indisputably provided them. Ecuador failed to provide
WorleyParsons with formal notice ofits inclusion on this list, nor did it ever inform WorleyParsons
of the reasons why it considered :RUOH\3DUVRQV D S UHODWHG FRPSDQ\ = RL
OHJDO UHPHGLHV WKH FRPSDQ\ FRXOG SXUVXH WR YLQGLFD

exercise in arbitrariness, plain and simple.

45. On January 25, 2017, WorleyParsons issued a public communication in which it
UHDIILUPHG WKDW LW ZDV QRW LQYROYHG LQ 7HFQD]XOfV X
HYHQ DZDUH RI WKH FRUUXSW QDWXUH RI WKH UHODWLRQVKL

general manager.4!

3 Report on the Status of the Refurbishment A greement and its Complementary A greements, Memorandum

No. 00261-OPE-REE-M AN-PMR- 3&yUGRYD 5HSRUW’ ODUFK ExMbit C-38JHH WUD Q)

40 Althoughthename of W orleyParsons appears in a handwritten note in an internal document of Petroecuador,

a snapshot of that text (including the note) was later included in the Cérdova Report. See Cordova Report at 26,
Exhibit C-38.

41

See Fiscalizadora Worley Parsons se aleja de Tecnazul, EL UNIVERSO, 25 January 2017, Exhibit C-39.
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46. On March 19, 2 RUOH\3DUVRQV VHQW OHWWHUV WR WKt
WKH OLQLVWHU RI +\GURFDUERQV DQG WKH *HQHUDO ODQDJH
den[ied] any suggestion that WorleyParsons is controlled by Tecnazul or that Tecnazul was the
company that performed the agreements and that WorleyParsons has any connections with
DXWKRULWLHYV RI WKH *RY,QURGBRWLRQ (FRDGRWBDUVRQV H[S
ethical, legal, or acceptable to claim that WorleyParsons or its employees are responsible for
possible illegal acts allegedly committed by [Tecnazul] or its employees; much less to suggest that
WKH FRPSDQ\ ZDV FRPSOLFLW R U* DAGholizk WhiNyVdrsbhy MifdRedV X F K F U
to provide any information that may be nece VVDU\ WR HQVXUH WKDW WKH 3GLDO
DQG :RUOH\3DUVRQV ZLOO UHPDLQ REMHFWLYH =~ LW QHYHU

abusive conduct herein described.#4

47. Willful non-payment for services duly performed was just one of the many ways in
which WorleyParsons was wronged. Because each of the wrongful acts committed against
WorleyParsons were instigated and carried out by Ecuadorian public servants in their official
capacities, Ecuador is internationally responsible. Due to the political scandal created by the
LQYHVWLIDWLRQV DJDLQVW 7HFQD]XO DQG 3HWURHFXDGRU
determined to find any reason to malign WorleyParsons before different national institutions.
Thus, investigations before the General Comptroller’'s Office and even criminal investigations
were initiated.*>  As part of these investigations, the authorities proceeded to scrutinize each and

every agreement even remotely related to WorleyParsons.  Although characterized as

SLQYHVWLJID W k RcGois are(totKiny GHeUJF harassment.

D. Ecuador Launches a Series of Unsubs tantiated Audits Against WorleyParsons

48. While the Petroecuador scandal continued to develop, the audits focused on the
Esmeraldas Refinery, and in many instances, existing ongoing audits and audits on other projects

EHFDPH SROLWLFDO DQG (FXDGRUfV SUHVVXUH R, aldUOH\3DL

42 Letters fromto Attorney General, 20 March 2018, Exhibit C-41.
YoM
“ .

4 See for example, Cuatro procesados en el caso Petroecuador, sobreseidos, EL COMERCIO, 8 August 2017,

Exhibit C-40.
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1RYHPEHU WKH *HQHUDO &RPSWUROOHUTfV 2IILFH FRQGXF
of the audits thathavebee Q FDUULHG RXW WKH *HQHUDO &RPSWUROOHU'"
decisions finding WorleyParsons liable for its alleged failure to comply with its obligations under
WKH UHOHYDQW DJUHHPHQWY 7KH *HQHUDO &BpRSIMUROOHU Y
evidence to the contrary that WorleyParsons provided from the beginning, and despite of the
YDULRXV PHHWLQJV WKDW WKH FRPSDQ\ KHOG ZLWK &RPSWU
In total, as at the date of this Notice of ArbitratiRQ WKH *HQHUDO &RPSWUROOHU(YV
contingency for WorleyParsons amounting to approximately USS$ 97 million. Although other
audits are still ongoing, it is most likely that the State will impose additional hLabilities on

WorleyParsons.46

49. With respectto the RDP Agreement, in October 2017, the General Comptroller sent
reports to the State Prosecutor for the initiation of a criminal investigation of WorleyParsons
personnel.4’ To date, the General Comptroller has initiated two additional audits regarding the

RDP Agreement, both of which remain pending.

50. 'LWK UHJDUG WR WKH ODFKDOD , $JUHHPHQW WKH *H
DQ DXGLW WKDW UHVXOWHGR\MD D QF tRED/W UQD W LIRROQWERUHQF\
USS$ 656,000.00.44 7KH *HQHUDO &RPSWUROOHUYV 2IILFH DUJXHG WK
under the complementary agreement to the Machala I Agreement for work that WorleyParsons
had not performed, disregarding all the documentary evidence that WorleyParsons had
submitted.#® For this reason, Ecuador forced WorleyParsons into a situation in which it had to
reimburse this amount to Petroecuador, despite which Petroecuador later agreed that these funds

should not have been disgorged by WorleyParsons and it executed a payment agreement to repay

4 This amount does not include any contingencies arising from criminal investigations initiated against

RUOH\3DUVRQVTV SHUVRQQHO

7 See /HWWHU IURP WKH *HQHUDO &RPSWUROOHUYTV 2IILFH WR WKH 6WL
(initiating criminal investigations against WorleyParsons personnel (Andrew William Thiess, Supervising Chief
Officer)), Exhibit C-44; Letter fromthe *HQHUDO &RPSWUROOHUYV 2IILFH WR WKH 6 WDWH 3URVHI
2017, at 41 (initiating criminal investigations against WorleyParsons personnel (Fernando Escobar Noriega,
Supervising Chief Officer)), Exhibit C-45.

#  General &RPS W UR O @HMRVA &dit REport No. 797-DPR on Machala I Agreement, 10 June
2016, at 1, Exhibit C-46.

4 Machala Payment A greement No. 2015006, 4 December 2015, Clause 2.20, Exhibit C-9.
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that amount (along with other amounts for additional works that WorleyParsons performed).
'"HVSLWH RI DOO RI WKLV WKH *HQHUDO -&RP S@MHROOHU T\

WorleyParsons.

S1. All of the Kafkaesque audit procedures condu FWHG E\ WKH *HQHUDO &RF
Office appeared to simply assume that WorleyParsons participated in irregular activities. This
SVKRRW ILUVW DVN TXHVWLRQV ODWHU" DSSURDFK LV HPEOH
at the hands of the Ecuadorian authorities. Although WorleyParsons provided the General

Comptroller with evidence, including relevant documentation and detailed explanations, the
6WDWHV DXGLWRUV VLPSO\ GLVUHIJDUGHG WKH HYLGHQFH S

52. Since September 2018, the General Comptroller Office issued four decisions
imposing civil responsibility on WorleyParsons regarding the Esmeraldas Refinery Project
creating a contingency on WorleyParsons of approximately US$ 18.8 million plus interest.>°
Although the other cases in the General Comptroller Office have not yet concluded, these

proceedings are likely to reachthe same arbitrary outcome.

53. (FXDGRUYV XQODZIXO FRQGXFW GLG QRW VWRS WK
FULPLQDO LQYHVWLJDWLRQV DJDLQVW hREsdbIBORMEQV IV RII
Project, Ecuador targeted the legal representative of WorleyParsons, Mr. Raymond Falcon, against
ZKRP (FXDGRU LQLWLDWHG VHYHUDO FULPLQDO LQYHVWLJDW!
TXHVWLRQV OD W H Whdorian Quti®ilits \Wakda¥c@sBdWr. Fdc¥n of embezzlement
and influence peddling, and even requested the publication of an Interpol red notice, despite
ultimately choosing not to prosecute some of the allegations for lack of grounds for continuing

with the criminal prosecution.’! Similarly, other WorleyParsons managers are subject to criminal

LQYHVWLIDWLRQVY LQ UHODWLRQ WR WKH 5'3 3URMHFW DV

M *HQHUDO &RPSWUROOH U TWo2 1#4$6H13 Sidyv2BIQX¥XHIbR @-42; *HQHUDO &RPSWUROOHLU
Office, ResolutionNo. 14522, 1 August 2018, Exhibit C-43; *HQHUDO &RPSWUROOHUYV 2IILFH 5HVROXW
September 2018, Exhibit C-47; *HQHUDO &RPSWUROOHUTV 214RHE}0 StpiéRbepdd 8, FEChibilR
C-48; *HQHUDO &RPSWUROOHUTV 21ILF}24 6ttdbR QOX8MEIXR X TFRI9.

31 See Notification from 'LVWULFW $WWRUQH\ WR 5D\PRQG )DOFRQ 1RWLI\LQJ RI
March 2017, Exhibit C-50; see also Criminal Courts Notific DWLRQ Rl 'LVWULFW $WWRUQH\YV 'HF
Raymond Falcon, 26 June 2017, Exhibit C-51.
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WorleyParsons by pursuing baseless and unfounded accusations. Many of these investigations are

ongoing and Ecuador has even commenced new ones, which are equally unfounded.

54. Ecuador has not made any attempt to pay the outstanding amounts owed to
WorleyParsons. To the contrary, both RDP and Petroecuador have openly affirmed to
WoUOH\3DUVRQV WKDW WKH\ ZLOO QRW SURFHHG ZLWK SD\PH(
FULPLQDO LQYHVWLIJDWLRQV DQG RU WKH *HQHUDO &RPSWUR
DUH SHQGLQJ (FXDGRUYV FRQG XF ¥ ditrdfad OfBhtVie @A\ XQOD Z 1 X

IV. WORLEYPARSONS SUBMITS THIS BIT DISPUTE PURSUANT TO THE UNCITRAL
ARBITRATION RULES

55. $UWLFOH 9, RI WKH %,7 FRQWDLQV (FXDGRUfTV DJUHF
the UNCITRAL Arbitration Rules, as well as the requirements for WorleyParsons to bring a BIT
claim against Ecuador. Article VI of the BIT reads, in relevant part:

1. For purposes of this Article, an investment dispute is a dispute between

a Partyand anational or company of the other Party arising out of or relating

to (a) an investment agreement between that Party and such national or

FRPSDQ\ E DQ LQYHVWPHQW DXWKRUL]DWLRQ JUD
investment authority to such national or company; or (c) an alleged breach

of any right conferred or created by this Treaty with respect to an

nvestment.

2. In the event of an investment dispute, the parties to the dispute should
mitially seek a resolution through consultation and negotiation. If the
dispute cannot be settled amicably, the national or company concerned may
choose to submit the dispute, under one of the following alternatives, for
resolution:

(a) to the courts or administrative tribunals of the Party that is a party
to the dispute; or

(b) m accordance with any applicable, previously agreed dispute-
settlement procedures; or

(c) in accordance with the terms of paragraph 3.

3. (a) Provided that the national or company concerned has not submitted
the dispute for resolution under paragraph 2 (a) or (b) and that six months
have elapsed from the date on which the dispute arose, the national or
company concerned may choose to consent in writing to the submission of
the dispute for settlement by binding arbitration:
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(1) to the International Centre for the [sic] Settlement of Investment
'LVSXWHQYWW@EH" HVWDEOLVKHG E\ WKH &RQYHQWL|
of Investment Disputes between States and Nationals of other States,

GRQH DW :DVKLQJWRQ ODUFK 3,&6," &RQYHC
that the Party is a party to such Convention; or

(i) to the Additional Facility of the Centre, if the Centre is not
available; or

(1) mn accordance with the Arbitration Rules of the United Nations
Commission on International Trade Law (UNCITRAL); or

(iv) to any other arbitration institution, or in accordance with any other
arbitration rules, as may be mutually agreed between the parties to the
dispute.

(b) once the national or company concerned has so consented, either party
to the dispute may initiate arbitration in accordance with the choice so
specified in the consent.

4. Each Party hereby consents to the submission of any investment dispute
for settlement by binding arbitration in accordance with the choice specified
in the written consent of the national or company under paragraph 3. Such
consent, together with the written consent of the national or company when
given under paragraph 3 shall satisfy the requirement for:

(a) written consent of the parties to the dispute for Purposes of Chapter
I of the ICSID Convention (Jurisdiction of the Centre) and for
purposes of the Additional Facility Rules; and

E DQ SDJUHHPHQW LQ ZULWLQJ"  IRU SXUSRVHV R
Nations Convention on the Recognition and Enforcement of Foreign

$UELWUDO $zZzDUGV GRQH DW 1HZ <RUN -XQH
&RQYHQWLRQ"

5. Any arbitration under paragraph 3(a) (ii), (ii)) or (iv) of this Article shall
be held in a state that is a party to the New York Convention.

56. Thus, under Article VI of the BIT, an investor may pursue arbitration in accordance
with the UNCITRAL Rules if: (i) the investment dispute involves violations of the BIT; (ii) the
party has not submitted the dispute for resolution either to the courts or administrative tribunals of
the host State or in accordance with any previously-agreed dispute-settlement procedures; and
(1) six months have elapsed from the date on which the dispute arose. In addition, the BIT

VXJIHVWV WKDW WKH SDUWLHYV 3VKRXOG"™ LQLWLDOO\ VHHN D

21



Case 4:23-cv-04848 Document 1-4 Filed on 12/30/23 in TXSD Page 26 of 30

As explained in the paragraphs that follow, WorleyParsons has satisfied each of these requirements
and that suggestion.

A. The Dispute Involves Violations of Investment Agreements, the BIT, and
International Law

57. (FXDGRUYV FRQGXFW LQFOXGLQJ WKH FRQGXFW RI
political subdivisions, suc K DV 3IHWURHFXDGRU 5'3 WKH 65, DQG WKH *H
IRU ZKLFK (FXDGRU LV LQWHUQDWLRQDOO\ UHVSRQVLEOH
LOQOVWUXPHQWDOLWLHY EUHDFKHG VHYHUDO SURYLVLRQV RI
agrHHPHQWV™ XQGHU WKH 7UHDW\ %UHDFKHV RI WKRVH $JUH
DQG LQWHUQDWLRQDO ODZ ZLWK UHVSHFW WR :RUOH\3DUV
Ecuador failed to observe its obligations under the Agreements by failing to compensate

WorleyParsons for the services it provided under them.

58. (FXDGRU KDV LQ WXUQ YLRODWHG WKH 5HSXEOLFYV
investment under the BIT, including but not limited to the obligations to (i) accord fair and
equitable treatment to investments, (ii) ensure full protection and security to investments, (i) treat
RUOH\3DUVRQVYV LQYHVWPHQW RQ D EDVLV QR OHVV IDYRU
nationals or mvestors of third states, whichever is more favorable, (iv) not to impair by arbitrary
or discriminatory measures the management, operation, maintenance, use, enjoyment, acquisition,
expansion, or disposal of investments, (v) observe any obligation it may have entered into with
regard to investments, and (vi) not to expropriate or nationalize nvestments, either directly or
indirectly through measures tantamount to expropriation or nationalization, except for a public
purpose, in a non-discriminatory manner, upon payment of prompt, adequate, and effective
compensation, and in accordance with the due process of law and the general principles of

treatment established in Article II(3) of the BIT.

59. With respect to fair and equitable treatment, and as will be further demonstrated at
the proper stage, Ecuador acted LQ D PDQQHU FRQWUDU\ WR :RUOH\3DUVRQ)\
at the time of investing in Ecuador. Ecuador actedin an arbitrary, non-transparent manner, which
FRQVWLWXWHY D EUHDFK RI WKH %,79V IDLU DQG HTXLWDE
mHDVXUHY DOVR DPRXQW WR EUHDFKHV RI WKH $JUHHPHQWYV
(BIT Article II(3)(c)) and they constitute breaches of an investment agreement (BIT Article VI(1)).
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60. (FXDGRUYV YLRODWLRQ RI WKH I|IX@@mgdkWHFWLRQ
standards is equally flagrant. Ecuador has harassed WorleyParsons and its personnel by
conducting investigations against the company and even criminally charging its personnel without

any basis.

6l. WorleyParsons notes that the factual and legal claims and arguments made herein
VKRXOG QRW EH WDNHQ DV OLPLWLQJ :RUOH\3DUVRQVTIV UL
under the BIT. Furthermore, WorleyParsons expressly reserves its right to specify, supplement,
or amend the factual and legal claims and arguments made herein.

B. WorleyParsons Has Not Submitted its BIT Dispute to Ecuadorian Courts or

Administrative Tribunals, or to “Any Other Previously Agreed Dispute-
Settlement Procedure”

62. WorleyParsons has not submitted this investment dispute under the BIT either to

the courts or administrative tribunals of Ecuador or to any other previously-agreed dispute-

settlement procedure.

C. Six Months Have Elapsed Since the Dispute Arose

63. "RUOH\3DUVRQVYV UHSUHVHQWDWLY H WIiK&ftds KHOG Q.
of the Republic of Ecuador to discuss a potential settlement of the present dispute. In addition, on
February 16, 2018, WorleyParsons formally notified Ecuador of the dispute under the Treaty.>?
Subsequent to that notice, WorleyParsons met Ecuadorian representatives at least two additional

times in Quito, on May 29, 2018, and September 11, 2018, but to no avail
V. PROCEDURAL MATTERS

A. Applicable Rules

64. Pursuant to Article 1 of the 1976 UNCITRAL Arbitration Rules and Article 1 of
the 2010 UNCITRAL Arbitration Rules (with new article 1, paragraph 4, as adopted in 2013),
the 1976 UNCITRAL Arbitration Rules would apply to the instant arbitration. WorleyParsons,
however, proposes that the 2010 UNCITRAL Arbitration Rules (with new article 1, paragraph 4,

2 7KH 1RWLFH RI 'LVSXWH ZDV VXEPLWWHG WR WKH $WMRUQH\ *HQH
JHE UXD U\ WKH 31RW L MNdtide tvaslalé Sd¢livetdd to th&Hydrocarbons Ministry and
Petroecuador on the same day. See Noticeof Dispute, 6 February 2018, Exhibit C-29.

23



Case 4:23-cv-04848 Document 1-4 Filed on 12/30/23 in TXSD Page 28 of 30

DV DGRSWHG LQ DSSO\ DQG LQYLWHYV (FXDGRU WR DFFHS
RI FODULW\ DQG SHQGLQJ (FXDGRUYV DJUHHPHQW DQ\ UHIH
in this Request for Arbitration shall be understood as the 1976 UNCITRAL Arbitration Rules.

B. Number and Appointment of Arbitrators

65. Article VI of the BIT does not specify the number of arbitrators to hear and decide
the dispute. In accordance with Articles 5 and 7 of the UNCITRAL Rules, WorleyParsons
proposes that this dispute be adjudicated by a panel of three arbitrators, one to be appointed by
Claimant, one by Respondent, and the presiding arbitrator to be chosen by agreement of the two
party-appointed arbitrators in consultation with each party within 30 days after nomination by

Ecuador of its party-appointed arbitrator.

66. If within 30 days after the appointment of the second arbitrator the two arbitrators
have not agreed on the choice of the presiding arbitrator, the presiding arbitrator shall be appointed
by the appointing authority agreed upon by the parties. Claimant hereby proposes that the
Secretary-General of the Permanent Court of Arbitration serve as appointment authority for
purposes of Article 7 of the UNCITRAL Rules.

C. Seat of Arbitration

67. With respect to Article 16 of the UNCITRAL Rules, Claimant proposes that the
arbitration have its seat in a neutral country where neither Claimant nor Respondent is based, and
one that is not only conveniently located but also located in a country that is a party to the New
York Convention as required by Article VI(5) of the BIT, and where arbitration laws have been
established and are robust in terms of non-interference with arbitral proceedings and ready

recognition and enforcement of awards.

68. For these reasons, Claimant proposes that the seat of arbitration be Paris, France,
but that the Tribunal be permitted to hold hearings at any location of its choosing, in consultation

with the parties, as a matter of convenience.

VI. LANGUAGE

69. With respect to Article 17 of the UNCITRAL Rules, WorleyParsons requests
English as the procedural language for this proceeding.
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A. Case Administration And Appointing Authority

70. Claimant proposes that this arbitration be administered by the International Bureau
of the Permanent Court of Arbitration (the PCA~ DQG WKDW WKH ODWWHU DOVR
authority.>3

B. Nomination of Claimant’s Arbitrator

71. In accordance with Article 7 of the UNCITRAL Rules, Claimant appoints
Mr. % HUQDUG +DQRWLDX D QDWLRQDO RI %HOJLXPntacDV DUEL

mnformation is as follows:

Mr. Bernard Hanotiau

IT Tower

480, avenue Louise zbox 9

B £1050 Brussels

Tel.: (32.2) 290.39.00

Fax: (32.2) 290.39.39

e-mail: bernard.hanotiau@hvdb.com

72. Based on available information, Claimant understands that Mr. Hanotiau satisfies

the requirements of independence and impartiality set forth in Article 9 of the UNCITRAL Rules.

C. Reservation of Rights

73. Claimant reserves all of its rights, including the right to vary, amend, and/or
supplement this Notice of Arbitration and/or subsequent pleadings, and in particular its claims for

relief, to the full extent permitted by the Treaty, the UNCITRAL Rules, and applicable law.

3 A list of the administrative services provided by the PCA may be found here: http://pca-

cpa.org/en/services/arbitration-services/case-adminis tration/
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VI. Request for Relief

For the reasons stated herein, WorleyParsons requests an award granting it the following relief:

FERRERE
Quito

()

(i)

(iii)

(iv)

)
(vi)

(vii)

A declaration that the dispute is within the jurisdiction and competence of the
Tribunal,

A declaration that Ecuador has violated the Treaty and international law with
respect to WorleyParsons’s investment;

A declaration that Ecuador’s actions and omissions at issue and those of its
instrumentalities for which it is internationally responsible, among others things,
are unlawful, arbitrary, discriminatory, unfair and inequitable; constitute an
expropriation or measures tantamount to expropriation without prompt, adequate
and effective compensation; failed to provide fair and equitable treatment; failed
to provide full protection and security; failed to fulfill obligations entered into with
regard to WorleyParsons’s investment; and failed to ensure that WorleyParsons
receive national or most-favored-nation treatment;

An award to WorleyParsons of restitution or the monetary equivalent of all
damages caused to its investment as set forth herein and as may be further
developed and quantified in the course of this proceeding, including enhanced
damages;

Pre-and-post award interest until the date of Ecuador’s full and effective payment;

An award to WorleyParsons for all costs of these proceedings, including attorneys’
fees and expenses; and

Any other relief the Tribunal may deem just and proper.

Respectfully submitted,
S

— =
/,’:)—K"\

WHITE & CASE
Miami
Houston
New York
Washington D.C

Counsel for Claimant
February 14, 2019



