Case 1:21-cv-00106-RCL Document 16-3 Filed 08/27/21 Page 2 of 32



Case 1:21-cv-00106-RCL Document 16-3 Filed 08/27/21 Page 3 of 32

e

Q) R :)
TP e

L
OVERVIEW OF CLAIM

1: Claimants, each duly incorporated in Mauritius, bring this arbitration to remedy
Respondent's numerous violations of the Treaty in connection with their investments in India
made through an Indian company, Devas Multimedia Private Limited ("Devas"). As further
detailed below, at all material times Claimants have held significant equity positions in Devas,
amounting (as at 2011) to an aggregate of 37.6% of the voting capital of Devas, thus giving
them indirect partial ownership of the various assets and rights of Devas, notably including the
rights and other assets acquired pursuant to a 2005 contract (the "Devas Agreement") between
Devas and an Indian government entity, Antrix Corporation Limited ("Antrix"). Antrix is the
marketing arm of the Indian Space Research Organization ("ISRO"), an Indian government
entity under the Indian Department of Space ("DOS") (a portfolio responsibility of the Indian
Prime Minister), and affiliated with the Indian Space Commission (an inter-ministerial body of
the Government of India).

2. Devas was created in 2004 for the purpose of delivering video, multimedia, data
subscription, and interactive services across India that would include video/audio programming
and interactive information in a mobile environment. Devas's business was premised upon a
strategic relationship with DOS/ISRO/Antrix. Among other things, the Devas Agreement
conferred on Devas the right to lease space segment capacity on two satellites designed to
operate in a portion of the "S-Band," a part of the electromagnetic spectrum that the
Government of India had assigned to DOS. Devas thus was able to develop a proprietary
integrated satellite/terrestrial system (including high-powered satellites broadcasting in the S-
Band) to deliver multimedia services across India to mobile users. Devas's integrated satellite

system also provided a cost-effective means of servicing rural areas within India. There was no
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13.

L.
BASIS FOR ARBITRATION

In accordance with Articles 3(3)(c) and (d) of the UNCITRAL Rules (1976),

Claimants advise that this claim is submitted to arbitration in accordance with Article § of the

Treaty, in which Respondent expressly consents to arbitrate disputes with Claimants pursuant

to the UNCITRAL Rules (1976). Article 8 states: .

()

2

Any dispute between an investor of one Contracting Party and the other
Contracting Party in relation to an investment of the former under this
Agreement shall, as far as possible, be settled amicably through
negotiations between the parties fo the dispute.

If such dispute cannot be seitled according to the provisions of paragraph
(1) of this Article within six months from the date of request for settlement,
the investor may submit the dispute lo:

(a)  arbitration in accordance to the law of the Contracting Party; or

{b)  if the Contracting Party of the investor and the other Contracting
Party are both parties to the Convention on the Settlement of
Investment Disputes between States and Nationals of other states,
of March 18, 1965 and the investor consents in writing to submit
the dispute to the International Centre for the Settlement of
Investment Disputes, such a dispute shall be referred to the Centre;
or

(c)  to international conciliation under the Conciliation Rules of the
United Nations Commission on International Trade Law; or

(d to an ad hoc arbitral tribunal set up in accordance with the
Arbitration Rules of the United Nations Commission on
International Trade Law, 1976, subject to the following
modifications:

(i) The appointing authovity under Article 7 of the Arbitration
Rules shall be the President, the Vice-President or the next
senior judge of the International Court of Justice, who is
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A. Claimants and their Investment

19.  Article 2 of the Treaty provides that the Treaty applies to "all investments made
by investors of either Contracting Party in the territory of the other Contracting Party, accepted
as such in accordance with its laws and regulations, whether made before or after the coming
into force of this Agreement.”

20.  Each of CC/Devas (Mauritius) Ltd. ("CC/Devas"), Devas Employees Mauritius
Private Limited ("DEMPL") and Telcom Devas Mauritius Limited ("Telcom Devas") is a
company organized and existing under the laws of Mauritius. Each Claimant is thus an
"Investor" of a "Contracting Party" for purposes of Articles 1(b)(ii) and 2 of the Treaty and is
thus entitled to the protections set forth therein.

21.  Article 1(1)(a) of the Treaty states that for purposes of the Treaty:

"investment" means every kind of asset established or acquired under the
relevant laws and regulations of the Contracting Party in whose territory
the investment is made, and in particular, though not exclusively, includes:

(i) movable and immovable property as well as other rights in rem
such as morigages, liens or pledges;

(i)  shares, debentures and any other form of participation in a
company;

(iii)  claims to money, or to any performance under contract having cn
economic value;

(iv)  intellectual property rights, goodwill, technical processes, know-
how, copyrights, trade-marks, (rade-names and patents in
accordance with the relevant laws of the respective Contracting
Parties;

o) business concessions conferred by law or under contract,

including any concessions lo search for extract or exploit natural
resources(.]
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6. Further Protections Conferred by MFN
and General International Law Obligations

73.  Asindicated in paragraphs 62 and 70 above, Articles 4(2) and 4(3) of the Treaty
guarantee that investors under the Treaty shall be provided with treatment no less favorable
than investors of third states, and Article 11(1) preserves India's obligations to investors under
general international law,

74.  Claimants intend to rely upon all treaties and rules of international law
incorporated by the most-favored nation clause set out in Articles 4(2) and 4(3) of the Treaty
and the provisions of Article 11(1), including customary international law rules protecting
investments of investors in Indian territory. Each of the actions of India set forth above
represents a violation of its customary law obligations regarding the treatment of investors in
Indian territory.

75. Claimants rely, inter alia, on Article 3(2) of the Agreement Between the
Government of the Republic of India and the Federal Government of the Federal Republic of
Yugoslavia for the Reciprocal Promotion and Protection of Investments, entered into force
February 24, 2009, which provides that "[i]nvestments and returns of investors . . . shall enjoy
full legal protection and security." In this respect, the actions of India detailed above, including
the Cabinet's so-called policy decisions actually made in order to frustrate valid contractual
rights of Devas and to defeat Claimants' legitimate expectations as investors, constitute a denial
of full legal protection and security to Claimants' investment.

76.  Finally, Respondent is obligated, by virtue of Article 4(5) of the Kuwait-India
BIT, inter alia, to "provide effective means of asserting claims and enforcing rights with

respect to investments." The steps described in paragraphs 6 and 51-56 above, each of which
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78.  In accordance with Articles 3(4)(b) and 7(1) of the UNCITRAL Rules (1976)
and Article 8(2)(d)(ii) of the Treaty, Claimants hereby appoint as their party-appointed
arbitrator:

Professor Francisco Orrego Vicuiia
Avenida El Golf No. 40. Piso 6
Santiago 755-0107

CHILE

Tel. (56-2) 441 6300 or 6326
Fax: (56-2) 441 6399

Dated: July 3,2012

Hhltm fopr e ophs $boq 1P Sadle, bipr, S, gl & Fr L

SKADDEN, ARPS, SLATE, SKADDEN, ARPS, SLATE,
MEAGHER & FLOM LLP MEAGHER & FLOM (UK) LLP
John L. Gardiner David Kavanagh

Timothy G. Nelson David Herlihy

Four Times Square 40 Bank Street

New York, New York 10036-6522 Canary Wharf

UNITED STATES OF AMERICA London, E14 5DS

Tel: +1-212-735-3000 UNITED KINGDOM

Fax: +1-212-735-2000 Tel: +44-20-7519-7000

Fax: +44-20-7519-7070

Attorneys for Claimants
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