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Resolucion Procesal No. 2

ANTECEDENTES

El presente arbitraje surge entre BA Desarrollos LLC [“Demandante”] y la Republica Argentina
[“Demandada” o “Argentina”, y, junto a la Demandante, “Partes”] en virtud del Tratado entre la
Republica Argentina y los Estados Unidos de América sobre la Promocion y Proteccion Reciproca
de Inversiones, que entr6 en vigor el 20 de octubre de 1994 [el “Tratado”].

El 15 de marzo de 2024, el Tribunal Arbitral dict6 la Resolucion Procesal [“RP”’] No. 1, en la que
se resolvian una serie de cuestiones relativas a la gestion del caso, entre ellas, el “Calendario
Procesal”, y se establecian algunas reglas para la exhibicion de documentos.

El 8 de abril de 2024, la Demandada present6 su Solicitud de Exhibicion de Documentos sobre
Cuestiones Preliminares en forma de Redfern Schedule [“Solicitudes™].

El 18 de abril de 2024, la Demandante present6 su respuesta a las Solicitudes.

El 25 de abril de 2024, la Demandada presentd unas aclaraciones sobre las objeciones de la
Demandante a las Solicitudes de Documentos No. 18 y 29.

Esta Resolucion se dicta de conformidad con la Seccién 16 y el Anexo B de la RP No. 1, que

establecen las reglas y el plazo para que el Tribunal decida sobre las solicitudes de produccion de
documentos de las Partes.

ORDEN PROCESAL NO. 2

DIRECTRICES PARA PRONUNCIARSE SOBRE LAS SOLICITUDES

El parrafo 20.1 de la RP No. 1 establece que el Tribunal podra referirse a otras reglas que puedan
ser relevantes, en la medida en que no estén en conflicto con el Convenio CIADI, las Reglas de
Arbitraje del CIADI ni el Reglamento Administrativo y Financiero del CIADI. Ademas, el parrafo
16.7 establece que el Tribunal podra tomar en consideracion los articulos 3 y 9 de las Reglas de la
IBA (International Bar Association) sobre Practica de Prueba en el Arbitraje Internacional (2020)
[“Reglas IBA"], asi como otros instrumentos que puedan servir de referencia.

En esta seccion se resumen las directrices previstas por las Reglas IBA para la exhibicion de
documentos, sobre cuya base se adoptan las decisiones sobre las Solicitudes de la Demandada.

DEFINICION DE DOCUMENTO

La seccién “Definiciones” de las Reglas IBA incluye la siguiente definiciéon del término
“Documento”:



BA Desarrollos LLC c. Republica Argentina
(Caso CIADI No. ARB/23/32)

10.

1.2

1.

12.

13.

14.

15.

Resolucion Procesal No. 2

““‘Documento’ significa un escrito, comunicacion, fotografia, disefio, programa o datos de
cualquier tipo, ya conste en papel, soporte electronico, audio, visual o en cualquier otro
medio.”.

La misma definicion ha sido utilizada por el Tribunal para resolver las Solicitudes.

REQUISITOS

El Tribunal accedera a las Solicitudes de aquellos Documentos que retinan los siguientes requisitos
acumulativos

A. “Identificacion de cada Documento o descripcion de una categoria concreta v
especifica'

La Demandada debe haber identificado el Documento solicitado con suficiente detalle. Cuando la
solicitud se referia a una categoria de Documentos, el Tribunal ha considerado los siguientes
requisitos adicionales:

- se ha proporcionado una caracterizacion clara y bien definida de una categoria concreta y

especifica;

- se han aportado pruebas circunstanciales de la existencia putativa de la categoria;

- se ha facilitado el nombre de la persona, autoridad o entidad que ha emitido la categoria de

Documentos.

B. Relevante vy sustancial?

La Demandada ha demostrado que los Documentos son relevantes para el caso y sustanciales para
su resolucion, identificando por qué alega que es necesario el apoyo probatorio mediante la
exhibicion de documentos.

Por regla general, los documentos a los que se hace referencia en otros Documentos se han
considerado pertinentes.

No corresponde a la Demandada refutar, mediante solicitudes de documentos dirigidas a la
Demandante, alegaciones cuya carga de la prueba recae sobre la Demandante® ya que el
incumplimiento de dicha carga dara lugar por si mismo a la desestimacion. La presentacion de

I'RP No. 1, para. 16.3.1. Reglas IBA, Art. 3.3 (a) (i) y (ii).
2RP No. 1, para. 16.3.2. Reglas IBA, Arts. 3.3 (b) y 9.2 (a).
3 RP No. 1, parrafo 16.2.
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documentos con el fin de refutar las alegaciones de la Demandante s6lo se ordenard en
circunstancias excepcionales.

Cualquier analisis del Tribunal sobre la relevancia y sustancialidad de los Documentos solicitados
se hard prima facie, sin prejuzgar cualquier decision final que el Tribunal pueda adoptar en cuanto
a la pertinencia, valor probatorio o peso que deba atribuirse a un Documento una vez que se hayan
practicado todas las pruebas.

C. No en posesién, custodia o control de la Demandada*

La Demandada debe haber declarado que los Documentos solicitados no estan en su posesion,
custodia o control.

La solicitud fue denegada si los Documentos se encuentran en las oficinas o bajo el control de un
tercero, a la que tiene acceso la Demandada. Del mismo modo, se considerara que un Documento
estd en posesion de la Demandada si ya consta en el expediente del arbitraje o si esta a disposicion
del publico (y la Demandante no se encuentra en una posicion significativamente mas favorable
para obtener dicho Documento). Para evitar dudas, “publicamente disponible” significa que un
Documento es de dominio publico y facilmente accesible.

Los documentos que se encuentren en los locales o bajo el control de un tercero, a los que la
Demandante tenga acceso, se considerardn generalmente en su “posesion, custodia o control”,
salvo prueba en contrario de la Demandante.

OBJECIONES

Las Reglas IBA prevén una serie de objeciones a la exhibiciéon de documentos. Ademas de alegar
el incumplimiento de cualquiera de los requisitos previamente establecidos, la Demandante podria
oponerse a las solicitudes de la Demandada bajo ciertos motivos, entre otros>:

A. Confidencialidad

La Demandante podra alegar la existencia de impedimento legal o privilegio (privilege) en relacion
con los Documentos preparados por el abogado o dirigidos al mismo, relativos a la prestacion de
asesoramiento juridico, y entregados o recibidos con la expectativa de que dichos Documentos se
mantendrian confidenciales®.

4 Art. 3.3 (c) (i) y (ii) Reglas IBA.
5 Art. 3.5 Reglas IBA.
6 Art. 9.2(b) Reglas IBA.
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La Demandante también podrad solicitar que no se presente un Documento, alegando razones
imperiosas de confidencialidad técnica o comercial’.

Si la Demandante formula una objecién en virtud de este apartado y, en caso de impugnacion, el
Tribunal la confirma, la Parte requerida debera presentar un registro de privilegios y
confidencialidad en el que se enumeren las pruebas documentales que supuestamente contengan
informacion privilegiada, confidencial o altamente sensible, incluyendo su descripcion, fecha,
autor y destinatario.

B. La produccion seria excesivamente onerosa®

La Demandante puede oponerse a la presentacion de ciertos Documentos sobre la base de que dicha
presentacion impondria una excesiva onerosidad. Al tomar su decision, el Tribunal sospesara el
tiempo y el coste de produccion de los Documentos frente a su valor probatorio esperado. En su
caso, el Tribunal también reducira el alcance de la produccion para evitar una excesiva onerosidad.

C. Laproduccién afectaria a la justicia o igualdad del procedimiento’

No se ordenard la exhibicion de documentos si el Tribunal considera que existen consideraciones
imperiosas de economia procesal, proporcionalidad, justicia o igualdad de las Partes.

DECISION DEL TRIBUNAL ARBITRAL

Por la presente, el Tribunal resuelve cada una de las solicitudes de exhibiciéon de documentos que
figuran en el Anexo A adjunto, que forma parte integrante de la presente RP No. 2.

PROXIMOS PASOS

La Demandante debera presentar los Documentos ordenados a mas tardar el 9 de mayo de 2024,
de conformidad con el Calendario Procesal '°.

Los Documentos exhibidos deberan ser transmitidos de forma electronica (via correo electronico,
plataforma de archivos compartidos o dispositivo USB) directamente a la parte solicitante sin copia
al Tribunal, el Asistente del Tribunal o a la Secretaria del Tribunal!'. Dichos Documentos no

7 Art. 9.2(¢) Reglas IBA.
8 Art. 9.2(c) Reglas IBA.
% Art. 9.2(g) Reglas IBA.
10 RP No. 1, para. 16.9.

"' RP No. 1, para. 16.10.
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deberan considerarse como parte del expediente a menos que la parte solicitante los presente como
anexos conforme al Calendario Procesal'.

En representacion del Tribunal,

[Firma]

Deva Villanaa
Presidenta del Tribunal
Fecha: 29 de abril de 2024

12RP No. 1, para. 16.11.
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ANEXO A - DECISION DEL TRIBUNAL A LAS SOLICITUDES

Document Request 1

A. Document(s) or
category of document(s)
requested

The Limited Liability Agreement of BA Desarrollos LLC
dated 3 October 2017, including any amendments,
modifications, supplements or other documents related to
said Limited Liability Agreement between 3 October 2017
and the date of the filing of the Request for Arbitration
(inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, 9 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that in order to
determine whether a company has substantial activities in a
certain State a tribunal must analyze the nature of the
company’s business and the corporate functions conducted
by such company in the State. /IC Power Ltd. y Kenon
Holdings Ltd. v. Republic of Peru, ICSID Case No.
ARB/19/19, Award 3 October de 2023 9§ 225.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, q 1, 29.
Memorial on the Merits, 99 52, 123.

C. Objections to
Document Request (max.
500 words)

The documents requested are already in Argentina’s
possession.

The Amended and Restated Limited Liability Company
Agreement of BA Desarrollos was submitted with BA
Desarrollos’s Request for Arbitration (C-3) on 23 June 2023.
The Limited Liability Company Agreement of BA

7
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Document Request 1

Desarrollos dated 3 October 2017 was submitted with the
Memorial (C-121) on 29 March 2024.

Moreover, Argentina has had both requested documents in
its possession since before the initiation of these
proceedings. As explained in the Memorial, in May 2023,
Argentina’s Public Prosecutor sent a notice to Fideicomiso
BAP’s trustee, requesting inter alia corporate information
about BA Desarrollos. Fideicomiso BAP’s trustee promptly
complied with the request and submitted BA Desarrollos’s
limited liability agreement and amendment. See Memorial
on the Merits, para 115; Witness Statement of
para 83.

>

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante confirma que
los Documentos que responden a la solicitud de la
Demandada ya constan en el expediente. El Tribunal no
emite mas ordenes al respecto en esta etapa.

Document Request 2

A. Document(s) or
category of document(s)
requested

All minutes of Shareholders’ and Board of Directors’
Meetings of BA Desarrollos LLC for the period between 3
October 2017 and the date of the filing of the Request for
Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, 99 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that for a company to
have substantial business activities, “[i]t will usually have a
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Document Request 2

board of directors, board minutes, a continuous physical
presence and a bank account.” Pac Rim Cayman LLC v. The
Republic of El Salvador, ICSID Case No. ARB/09/12,
Decision on the Respondent’s Jurisdictional Objections, 1
June 2012, 9 4.72.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 44 123-124.

C. Objections to
Document Request (max.
500 words)

As explained in the Memorial, BA Desarrollos is a limited
liability company (LLC) incorporated under the laws of
Delaware. Unlike corporations, Delaware LLCs do not have
a board of directors and LLCs therefore do not prepare or
issue any board minutes. Thus, BA Desarrollos does not
issue board minutes.

In addition, since BA Desarrollos is not a corporation, BA
Desarrollos does not have “shareholders” and it does not
issue “shareholders’ meeting minutes”. The owners of an
LLC under Delaware law are called “Members”. Delaware
law does not require LLCs or their Members to hold annual
meetings nor are such meetings common where the LLC is
owned by a single Member, as is the case of BA
Desarrollos.'?

See Memorial on the Merits, paras 50-52, and fn 91,
Witness Statement of -D, paras 14-16. See also 6
Delaware Code (excerpt), C-119, §§ 18-101(10) and (13),

18-301, 18-402; Real Estate Law Corporation, “Member-
Managed Vs. Manager-Managed LLCs”, C-120, p 002.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen Documentos relativos a la Solicitud 2 ya que BA
Desarrollos no tiene consejo de administraciéon ni

13 See Inc Now, “What is a Delaware LLC?”, C-205.
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Document Request 2

accionistas. El Tribunal no emite mas ordenes al respecto en
esta etapa.

Document Request 3

A. Document(s) or
category of document(s)
requested

Financial Statements of BA Desarrollos LLC for all fiscal
years between the date of incorporation of BA Desarrollos
LLC (3 October 2017) and the date of the filing of the
Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Financial statements are documents that provide
information on the economic activities of the company,
which include explanatory notes from management together
with details of the company’s annual accounts that allow to
identify the amount of the company’s assets, liabilities, and
shareholders’ equity, its income statement and statement of
cash flow, among other relevant information. Financial
statements must be audited by the respective government
agencies and accountants to ensure accuracy and for tax,
financing, or investing purposes.

Arbitral tribunals have considered that financial statements
are relevant evidence to determine if a company has
substantial activities in a State. Littop Enterprises Limited,
Bridgemont Ventures Limited and Bordo Management
Limited v. Ukraine, SCC Case No. V 2015/092, Final
Award, 4 February 2021, 99 632, 634.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 99 123-124.

10
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Document Request 3

C. Objections to
Document Request (max.
500 words)

BA Desarrollos disagrees with the assertions made by
Argentina to justify its request, as well as the timeframe
requested.

Nevertheless, BA Desarrollos agrees to voluntarily
roduce its financial statements for the years available,
_. The financial statements are not
audited given that BA Desarrollos is a privately-owned
company.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante ha acordado
presentar sus estados financieros correspondientes a los
ejercicios . La Demandante debera hacerlo a mas
tardar el 9 de mayo de 2024, conforme a lo dispuesto en el
Anexo B de la Resolucion Procesal No. 1.

Document Request 4

A. Document(s) or
category of document(s)
requested

BA Desarrollos LLC’s official tax certificates showing the
payment of all applicable taxes, e.g. residents’ income tax,
social insurance mandatory payments (for the staff
employed), franchise tax, income taxes, property taxes,
property and use taxes, between 3 October 2017 and the date
of the filing of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, § 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that the payment of
taxes is a relevant element to assess the existence of
substantial activities in the territory of a certain State. See

11
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Document Request 4

Littop Enterprises Limited, Bridgemont Ventures Limited
and Bordo Management Limited v. Ukraine, SCC Case No.
V 2015/092, Final Award, 4 February 2021, § 617.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 27-29;
Memorial on the Merits, 44 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos disagrees with the assertions made by
Argentina to justify its request, as well as the timeframe
requested.

Nevertheless, BA Desarrollos agrees to voluntarily

produce its US corporate income tax returns and proof of
Delaware franchise tax iaiments from r

BA Desarrollos further notes that, as explained in the
Memorial, BA Desarrollos is managed by EMS Capital—a
limited partnership constituted in Delaware with its principal
office in New York. EMS Capital is empowered “to do
anything and everything it deems necessary or appropriate
to carry on the business and purposes of [BA Desarrollos].”
See Limited Liability Company Agreement of BA
Desarrollos LLC, 3 October 2017, C-121, Art 4; Amended
and Restated Limited Liability Company Agreement of BA
Desarrollos LLC, ﬂ C-3, Art5. As BA
Desarrollos has explained, EMS Capital provides the back-
office capabilities for BA Desarrollos, including by
employing staff who carry out business activities for BA
Desarrollos. Therefore, BA Desarrollos does not directly pay
“social insurance mandatory payments (for the staff

employed).” See Memorial on the Merits, paras 50, 52, 124,
and fn 91; Witness Statement of i, paras 14-19.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante ha accedido
a presentar sus declaraciones del impuesto de sociedades
(corporate income tax returns) estadounidenses y la prueba

12
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Document Request 4

de los pagos del impuesto de franguicia (franchise tax
payments) de Delaware de i

Fl Tribunal también reconoce que la Demandante declara

que no estd en posesion de la prueba de los
pagos obligatorios de la seguridad social, ya que estos son
realizados por EMS Capital de conformidad con la Seccién
4 del Limited Liability Company Agreement (C-121).

El Tribunal no emite mas ordenes al respecto en esta etapa.

Document Request S

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify BA Desarrollos LLC’s
bank accounts in the US, and account statements of each of
those bank accounts, between the date of incorporation of
BA Desarrollos LLC (3 October 2017) and the date of the
filing of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, 99 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

The requested documents are a common source of records
reflecting substantial activities in the US, such as payments
received by or paid to customers/clients, suppliers and
contractors, salary payments to payroll personnel, tax
payments, shareholder contributions, cash receipts from
bank loans, transfers to third parties, etc.

13
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Arbitral tribunals have considered the existence of bank
accounts to be relevant to assess the existence of substantial
activities in a State: “a holding company has substantive
business operations in its State of incorporation as long as it
conducts core corporate functions, rents office spaces, has
full-time locally-based employees and bank accounts there.”
IC Power Ltd. y Kenon Holdings Ltd. v. Republic of Peru,
ICSID Case No. ARB/19/19, Award, 3 October de 2023, 4
225.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 99 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos partially objects to this request.

(a) Notwithstanding BA Desarrollos’s disagreement with
the assertions made by Argentina to justify its request,
including the dates relevant to establishing substantial
business activities under Article 1(2) of the Treaty, BA
Desarrollos agrees to voluntarily produce documents that are
sufficient to identify BA Desarrollos’s bank account in the
US, namely a certificate from
identifying the bank account held by BA Desarrollos in the
United States.

(b) BA Desarrollos objects to Argentina’s request to
produce all of its bank account statements. Argentina’s
request is excessively broad, irrelevant to this case and
immaterial to its outcome (Articles 3(3)(a), 9(2)(a) of the
IBA Rules on the Taking of Evidence in International
Arbitration (IBA Rules)). To establish that BA Desarrollos
has substantial business activities in the US, it is unnecessary
to disclose all of the individual payments made by BA
Desarrollos.

In any event, Argentina’s request is duplicative with
Request 3, as BA Desarrollos’s financial statements, which
BA Desarrollos is agreeing to voluntarily produce, will show

14
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Document Request 5

the information requested by Argentina (namely the amounts
going in and out of the company). It should therefore also be
denied on the basis of Article 9(2)(g) of the IBA Rules.

Finally, regarding Argentina’s assertion that BA
Desarrollos’s bank account statement will show ‘“salary
payments to payroll personnel,” BA Desarrollos notes that,
as explained in the Memorial and above, BA Desarrollos is
managed by EMS Capital —a limited partnership
constituted in Delaware with its principal office in New
York—which provides back-office capabilities for BA
Desarrollos, including staff. See Memorial on the Merits

aras 50, 52, 124, and fn 91; Witness Statement of

, paras 14-19.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante ha aceptado
presentar un certificado de _p que
identifique la cuenta bancaria de la que es titular BA
Desarrollos en los Estados Unidos. La Demandante debera

hacerlo a mas tardar el 9 de mayo de 2024, segtin lo previsto
en el Anexo B de la Resolucion Procesal No. 1.

En cuanto a los extractos bancarios entre el 3 de octubre de
2017 y el 23 de junio de 2023, el Tribunal considera que la
solicitud es concreta y especifica, y que los Documentos
solicitados parecen ser prima facie relevantes y sustanciales
para evaluar la actividad comercial de BA Desarrollos en
Estados Unidos. Por lo tanto, la Demandante debera buscar
y presentar cualquier Documento que dé respuesta a lo
ordenado antes del 9 de mayo de 2024, segun lo dispuesto
en el Anexo B de la Resolucion Procesal No. 1.

Document Request 6

A. Document(s)

category of document(s) | registration of BA Desarrollos LLC’s assets in the US,

requested

or | Documents sufficient to show ownership and

including but not limited to real estate properties,
vehicles, and inventory, between 3 October 2017 and

15
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Document Request 6

the date of the filing of the Request for Arbitration
(inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs of
the pleadings; (ii) statement
on custody and control

Claimant states that BA Desarrollos LLC is a US
investor protected under the Treaty simply because it
is a limited liability company incorporated under the
laws of the State of Delaware that, as Claimant argues,
conducts its business activities within the US
(Memorial on the Merits, § 123-124).

Thus, the requested documents are relevant and
material to determine whether BA Desarrollos LLC
has “substantial business activities in the territory of”
the US, in light of Article 1(2) of the Argentina-US
BIT.

Argentina confirms that it does not possess, have
custody over, or control any of the requested
documents, save for the potentially responsive
documents submitted with the Memorial on the Merits
that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 1,
27-29; Memorial on the Merits, 9 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

Any assets owned by BA Desarrollos would be
reflected in BA Desarrollos’s financial statements,
which BA Desarrollos is voluntarily agreeing to
produce. See Response to Document Request 3.

In any event, the requested documents are irrelevant
to the case and immaterial to its outcome (Article
9(2)(a) of the IBA Rules). Argentina cites to no
caselaw to support its assertion that the registration of
assets in the US such as real estate properties, vehicles
and “inventory” is relevant for establishing that BA
Desarrollos has “substantial business activities in the
territory of” the US. As explained by the tribunal in
9REN Holding v Spain, “[t]he test of substantial
business activities must take its colour from the nature
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Document Request 6

of the business.”'* In this case, BA Desarrollos was
constituted to develop real estate projects in
Argentina. See Memorial on the Merits, paras 50-54.
As BA Desarrollos has explained, it has taken all of
the major business decisions on the development of

the Catalinas Norte II Project from the United States.
See Witness Statement of _, paras 17-19.

on Document Request

D. Decision of the Tribunal

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen
ser prima facie relevantes y sustanciales para el
resultado del caso. Por lo tanto, la Demandante debera
buscar y presentar los Documentos solicitados a mas
tardar el 9 de mayo de 2024, segtin lo dispuesto en el
Anexo B de la Resolucion Procesal No. 1.

Document Request 7

A. Document(s) or
category of document(s)
requested

All rental contracts for office spaces of BA Desarrollos
LLC in the US entered into between the date of incorporation
of BA Desarrollos LLC (3 October 2017) and the date of the
filing of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, 99 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

14 9REN Holding Sarl v Kingdom of Spain (ICSID Case No ARB/15/15) Award, 31 May 2019, CL-71,

para 182.
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Document Request 7

Arbitral tribunals have considered that “a holding
company has substantive business operations in its State of
incorporation as long as it conducts core corporate functions,
rents office spaces, has full-time locally-based employees
and bank accounts there.” IC Power Ltd. y Kenon Holdings
Ltd. v. Republic of Peru, ICSID Case No. ARB/19/19,
Award, 3 October de 2023, 9 225; see also Littop Enterprises
Limited, Bridgemont Ventures Limited and Bordo
Management Limited v. Ukraine, SCC Case No. V
2015/092, Final Award, 4 February 2021, 4 630.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 44 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos confirms that it does not directly rent any
office space, but EMS Capital LP, the manager of BA
Desarrollos, does rent office space in New York which is
used for BA Desarrollos’s business activities. See Memorial
on the Merits, paras 50, 52, and fn 91; Witness Statement of

, paras 14-19; see above Response to Request 4.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen documentos relativos a la Solicitud 7, ya que EMS
Capital LP se encarga de alquilar espacio de oficinas en
nombre de BA Desarrollos. Por lo tanto, BA Desarrollos no
alquila directamente ningtin espacio de oficinas. El Tribunal
no emite mas ordenes al respecto en esta etapa.

Document Request 8

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify BA Desarrollos LLC’s
employees (either part-time or full-time employees), their
position and entry-departure dates, and BA Desarrollos
LLC’s payments of salaries or any other amounts in
Delaware between the date of incorporation of BA
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Document Request 8

Desarrollos LLC (3 October 2017) and the date of the filing
of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, 99 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Indeed, payroll is one of the major expenses for most
businesses and is generally deductible from income tax
lowering the company’s taxable income.

Arbitral tribunals have considered that “a holding
company has substantive business operations in its State of
incorporation as long as it conducts core corporate functions,
rents office spaces, has full-time locally-based employees
and bank accounts there.” IC Power Ltd. y Kenon Holdings
Ltd. v. Republic of Peru, ICSID Case No. ARB/19/19,
Award, 3 October de 2023, 9 225; see also Littop Enterprises
Limited, Bridgemont Ventures Limited and Bordo
Management Limited v. Ukraine, SCC Case No. V
2015/092, Final Award, 4 February 2021, 9 630.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 99 123-124.

C. Objections to
Document Request (max.
500 words)

As explained in the Memorial and above, the requested
documents do not exist as BA Desarrollos is managed by
EMS Capital and, in that capacity, EMS Capital hires
employees who undertake BA Desarrollos’s business
activities. See Memorial on the Merits, paras 50, 52, 124, and
fn 91; Witness Statement of i, paras 14-19.
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Document Request 8

In addition, Argentina requests that BA Desarrollos
provide documents sufficient to identify BA Desarrollos’s
payments of “any other amounts in Delaware between the
date of incorporation of BA Desarrollos LLC (3 October
2017) and the date of the filing of the Request for Arbitration
(inclusive).” Such a request is, on its face, excessively broad
and fails to identify “a narrow and specific category of
documents,” and should therefore be rejected. Also, it is not
clear why payments made in Delaware would be relevant or
material for this case (they are not). See Procedural Order
No. 1, Section 16.3.1. See also Article 3(3)(a)(ii) of the IBA
Rules. In any event, BA Desarrollos agrees to produce
documents of Delaware invoices and the Delaware franchise
tax.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen Documentos relativos a la contratacion de
personal, ya que BA Desarrollos no contrata empleados
directamente.

Ademas, también reconoce que la Demandante ha
aceptado presentar las facturas emitidas en Delaware y los
Documentos relativos al impuesto de franquicia (franchise
tax) de Delaware. La Demandante debera hacerlo a mas
tardar el 9 de mayo de 2024, segun lo dispuesto en el Anexo
B de la Resolucion Procesal No. 1.

El Tribunal no emite mas ordenes al respecto en esta etapa.

Document Request 9

A. Document(s) or
category of document(s)
requested

Employment contracts or documents sufficient to identify
employment relationships between BA Desarrollos LLC and
its employees (either part-time or full-time) in the US
between the date of incorporation of BA Desarrollos LLC (3
October 2017) and the date of the filing of the Request for
Arbitration (inclusive).
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Document Request 9

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that “a holding
company has substantive business operations in its State of
incorporation as long as it conducts core corporate functions,
rents office spaces, has full-time locally-based employees
and bank accounts there.” IC Power Ltd. y Kenon Holdings
Ltd. v. Republic of Peru, ICSID Case No. ARB/19/19,
Award, 3 October de 2023, 9 225; see also Littop Enterprises
Limited, Bridgemont Ventures Limited and Bordo
Management Limited v. Ukraine, SCC Case No. V
2015/092, Final Award, 4 February 2021, 9 630.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 99 52, 123.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos notes that this request is duplicative with
Request 8 and refers to its response there.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen Documentos relativos a la contratacion de
personal, ya que BA Desarrollos no contrata empleados
directamente. Por lo tanto, el Tribunal no emite mas ordenes
al respecto en esta etapa.

Document Request 10

A. Document(s) or
category of document(s)
requested

Invoices for internet services and for office utilities and
related expenses paid by Claimant for its “place of business”
in Delaware from the date of incorporation of BA
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Document Request 10

Desarrollos LLC (3 October 2017) to the date of the filing of
the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that evidence of
expenditure in office utilities and related expenses is
relevant to determine if a company has substantial activities
in a certain State. Aris Mining Corporation (formerly known
as GCM Mining Corp. and Gran Colombia Gold Corp.) v.
Republic of Colombia, ICSID Case No. ARB/18/23,
Decision on the Bifurcated Jurisdictional Issue, 23
November 2020, q 139.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 94 52, 123.

C. Objections to
Document Request (max.
500 words)

As already explained, BA Desarrollos is managed by EMS
Capital and it is EMS Capital that rents office space in New
York, which is used to carry out the business activities of BA
Desarrollos. It is therefore EMS Capital which incurs related
office space expenses, including utilities expenses and IT
expenses. See Memorial on_the Merits, paras 50, 52, and

fn 91; Witness Statement of -, paras 14-19.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen Documentos relativos a la Solicitud 10, ya que los
gastos de oficina relacionados son supuestamente realizados
por EMS Capital. Por lo tanto, el Tribunal no emite mas
ordenes al respecto en esta etapa.
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Document Request 11

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify BA Desarrollos LLC’s
annual purchases of goods and services in the U.S.,
including but not limited to accounting and advisory
services, legal services, IT services, and liability policies,
between 3 October 2017 and the date of the filing of the
Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that BA Desarrollos LLC is a US investor
protected under the Treaty simply because it is a limited
liability company incorporated under the laws of the State of
Delaware that, as Claimant argues, conducts its business
activities within the US (Memorial on the Merits, 9 123-
124).

Thus, the requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that evidence of
purchase of goods and services connected with the core
business purpose of a company is relevant to determine if
there are substantial activities in a certain State. Aris Mining
Corporation (formerly known as GCM Mining Corp. and
Gran Colombia Gold Corp.) v. Republic of Colombia,
ICSID Case No. ARB/18/23, Decision on the Bifurcated
Jurisdictional Issue, 23 November 2020, 9 139.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 9 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos disagrees with the assertions made by
Argentina to justify its request, as well as the timeframe
requested.

Nevertheless, BA Desarrollos agrees to voluntarily
produce the services contracts it has entered into.
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Document Request 11

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que BA Desarrollos ha aceptado
presentar los contratos de servicios que ha celebrado. Si BA
Desarrollos tuviera contratos de compraventa de bienes,
también deberia presentarlos. La Demandante debera
hacerlo a mas tardar el 9 de mayo de 2024, segtn lo previsto
en el Anexo B de la Resolucion Procesal No. 1. El Tribunal
no emite mas ordenes al respecto en esta etapa.

Document Request 12

A. Document(s) or
category of document(s)
requested

Documents and communications sufficient to identify all
instances in which Claimant has appointed, given orders or
instructed Claimant’s directors regarding its management,
operations, budget, finances, or any other aspect of
Claimant’s business from the date of incorporation of BA
Desarrollos LLC (3 October 2017) to the date of the filing of
the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT. Indeed, the requested
documents are relevant and material to determine what
activities, if any, BA Desarrollos LLC’s directors conduct in
the US.

Arbitral tribunals have considered that “a holding
company has substantive business operations in its State of
incorporation as long as it conducts core corporate functions,
rents office spaces, has full-time locally-based employees
and bank accounts there.” IC Power Ltd. Y Kenon Holdings
Ltd. V. Republic of Peru, ICSID Case No. ARB/19/19,
Award, 3 October de 2023, 9 225; see also Littop Enterprises
Limited, Bridgemont Ventures Limited and Bordo
Management Limited v. Ukraine, SCC Case No. V
2015/092, Final award, 4 February 2021, 9 630.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
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Document Request 12

potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 44 52, 123.

C. Objections to
Document Request (max.
500 words)

As explained in the Memorial and above in response to
Request 2, BA Desarrollos is an LLC incorporated under the
laws of Delaware and it does not have a board of directors.
Instead, EMS Capital, the manager of BA Desarrollos,
carries out the business and purposes of BA Desarrollos.
Argentina’s request ignores the legal and operational
structure of BA Desarrollos although BA Desarrollos has
explained all of this in its Memorial.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen Documentos relativos a la Solicitud 12, ya que
BA Desarrollos no tiene consejo de administracion. El
Tribunal no emite mas ordenes al respecto en esta etapa.

Document Request 13

A. Document(s) or
category of document(s)
requested

Timesheets, payroll slips, or other records of daily time
spent by all employees (either part-time or full-time) of BA
Desarrollos LLC in Delaware between the date of
incorporation of BA Desarrollos LLC (3 October 2017) and
the date of the filing of the request for Arbitration
(inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US, in light of
Article 1(2) of the Argentina-US BIT.

Arbitral tribunals have considered that “a holding
company has substantive business operations in its State of
incorporation as long as it conducts core corporate functions,
rents office spaces, has full-time locally-based employees
and bank accounts there.” IC Power Ltd. Y Kenon Holdings
Ltd. V. Republic of Peru, ICSID Case No. ARB/19/19,
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Document Request 13

Award, 3 October de 2023, 9 225; see also Littop Enterprises
Limited, Bridgemont Ventures Limited and Bordo
Management Limited v. Ukraine, SCC Case No. V
2015/092, Final award, 4 February 2021, 9 630.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request of Arbitration, 9 1, 29;
Memorial on the Merits, 4 52, 123.

C. Objections to
Document Request (max.
500 words)

This request is duplicative with Requests 8 and 9. BA
Desarrollos refers to its Response to Request 8.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante declara que
no existen Documentos relativos a la Solicitud 13, ya que
BA Desarrollos no contrata directamente a empleados.

El Tribunal no emite mas ordenes al respecto en esta etapa.

Document Request 14

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify BA Desarrollos
LLC’s full shareholding structure, including but not
limited to share registers and details of the stakeholders
of BA Desarrollos LLC and the number of shares held
by each of them, as well as documents sufficient to
show the chain of shareholding up until Claimant’s
ultimate controlling party, the place of incorporation of
each entity or the nationality of the natural persons in
the shareholding structure, between the date of
incorporation of BA Desarrollos LLC (October 3,
2017) and the date of the filing of the Request for
Arbitration (inclusive).
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Document Request 14

B. Relevance and
materiality, including (i)
references to paragraphs of
the pleadings; (ii) statement
on custody and control

The requested documents are relevant and material in
light of the “control” element of Article 1(2) of the
Argentina-US BIT.

_ (one of the entities in the so-called

EMS Group) constituted BA Desarrollos LLC, a
limited liability company incorporated under the laws
of Delaware to act as the special purpose vehicle for

the Catalina’s Norte IL project (see Memorial on the
Merits 52). In , all of -
membership interests in BA Desarrollos

seem to have been assigned to
Memorial on the Merits, fn. 94).

(see

Claimant refers to the so-called EMS Group (see
Witness Statement of , 99 14, 17), which
is not known to be a shareholder, and implies that it
would be part of the corporate chain of BA
Desarrollos. Also, Mr. Safra, an Italian and Brazilian
national according to Claimant (Memorial on the
Merits, fn. 92), seems to be the ultimate owner of the
so-called EMS Group (see Witness Statement of

B 20

Argentina confirms that it does not possess, have
custody over, or control any of the requested
documents, save for the potentially responsive
documents submitted with the Memorial on the Merits
that Claimant may identify.

References: see, e.g., Request for Arbitration, 9 1,

27-29; Memorial on the Merits 52, 123-124, fns.
92, 94; Witness Statement of , 91 20.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

The request is irrelevant to the case and immaterial
to its outcome (Article 9(2)(a) of the IBA Rules).
As BA Desarrollo

s has explained, BA Desarrollos
was owned by [N o ooty

incorporated in the Cayman Island from October 2017
. As of , BA Desarrollos
is owned by , an entity incorporated
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Document Request 14

in the British Virgin Islands. Neither entity is a US
national. !>

As BA Desarrollos has also explained, BA
Desarrollos is ultimately owned by Mr. Safra, an
Italian and Brazilian national. See Memorial on the
Merits, para 51, fn 92; Witness Statement of

, para 14, fn 4, and para 18.

BA Desarrollos further confirms that there is no
entity in its chain of ownership that is a US national.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen
ser prima facie relevantes y sustanciales para el
resultado del caso. Por lo tanto, la Demandante debera
buscar y presentar cualquier Documento que dé
respuesta a la solicitud a mas tardar el 9 de mayo de
2024, segun lo dispuesto en el Anexo B de la
Resolucion Procesal No. 1.

Document Request 15

A. Document(s) or
category of document(s)
requested

Incorporation Agreement of EMS Opportunity Ltd. or
similar instruments under which EMS Opportunity Ltd. was
constituted, including all of its schedules, supplements or
other documents containing provisions as to the conduct of
the business and affairs of EMS Opportunity Ltd.

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)

that EMS Opportunity Ltd. [

(Memorial on the
. It appears that at the time of its incorporation
EMS Opportunity Ltd

Claimant argues

incorporated in the Cayman Islands and

Islands.

is an entity
is an entity incorporated in the British Virgin
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Document Request 15

statement on custody and
control

(Amended and Restated

recital ), a company incorporated in

The requested document are relevant and material to know
the place of incorporation and the registration details of EMS

Opportunity [td.

, in light of the
Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Reiuest for Arbitration, 4 1, 27-29;

Memorial on the Merits, . Witness Statement of
, 9 18.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

The request is irrelevant to the case and immaterial to its
outcome (Article 9(2)(a) of the IBA Rules). It is not in
dispute that at the time
was EMS Opportunity Ltd. See

, Preamble, first
paragraph. It is also not in dispute that EMS Opportunity is
ncorporated in the [N, Scc Witness Statement

ofh, para 14, fn 4.

Furthermore, as noted above, it is not in dispute that
EMS Opportunit

, Preamble, second paragraph. Accordingly, the
nationality of EMS Opportunity, while undisputed, is also
irrelevant and immaterial.
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Document Request 15

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen ser
prima facie relevantes y sustanciales para el resultado del
caso. Por lo tanto, la Demandante debera buscar y presentar
cualquier Documento que dé respuesta a la solicitud a mas
tardar el 9 de mayo de 2024, segtn lo dispuesto en el Anexo
B de la Resolucion Procesal No. 1.

Document Request 16

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify
shareholding structure, including but not limited to share
registers and details of the stakeholders of
i and the number of shares held by each of them, as well
as_all BA Desarrollos LLC shares owned by
, if any, between the date of incorporation
of BA Desarrollos LLC (3 October 2017) and the date of the
filing of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant argues that BA Desarrollos LLC was
incorporated in Delaware (Request for Arbitration, 99 1, 27-
29) and that it was constituted by ﬂ
(Memorial on the Merits, 4 52); however, it has not

submitted documents regarding its chain of ownership or its
managers.

The requested documents are relevant and material to
know the partner(s), member(s), shareholder(s) or owner(s)
of ﬂ, as the apparent original sole and
immediate shareholder (“member”) of BA Desarrollos LLC,

in light of the “control” element of Article 1(2) of the
Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, Y 1, 29;
Memorial on the Merits, 49 52, 123-124.
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C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

The request is irrelevant to the case and immaterial to its

outcome (Article 9(2)(a) of the IBA Rules). The identity of
“ sharecholders is irrelevant and
immaterial since, as of _ no
longer owns BA Desarrollos.

In any event, as BA Desarrollos has already explained,
there is no entity in its chain of ownership that is a US
national. BA Desarrollos refers to its Response to Request
14.

D. Decision of the
Tribunal on Document
Request

El Tribunal no considera que los Documentos solicitados

sean relevantes para el periodo posterior a_,
ya que ﬂ no era propietaria de BA
Desarrollos después de ese momento. Por lo tanto, el
Tribunal decide limitar esta solicitud a:

“Documents sufficient to identify
shareholding structure, including but not limited to share
reiisters and details of the stakeholders of|

and the number of shares held by each of them, as well
as _all BA Desarrollos LLC shares owned by

_ if any, between the date of incorporation
of BA Desarrollos LLC (3 October 2017) and h
(inclusive).”

El Tribunal considera que la solicitud (reducida) es prima
facie relevante y sustancial para el resultado del caso. Por lo
tanto, la Demandante deberd buscar y presentar cualquier
Documento que dé respuesta a lo ordenado antes del 9 de
mayo de 2024, segin lo dispuesto en el Anexo B de la
Resolucion Procesal No. 1.

Document Request 17

A. Document(s) or
category of document(s)
requested

Financial statements of EMS Opportunity Ltd. for all fiscal
years between [
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and the date of the filing of the
Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material in light
ot tre I iU

BIT, considering that Claimant asserts that EMS
Opportunity Ltd.

(Memorial on the Merits and that EMS Opportunit

(Amended
Agreement
, first recital, ).

and Restated

Financial statements are documents that provide
information on the economic activities of the company,
which include explanatory notes from management together
with details of the company’s annual accounts that allow to
identify the amount of the company’s assets, liabilities, and
shareholders’ equity, its income statement and statement of
cash flow, among other relevant information. Financial
statements must be audited by the respective government
agencies and accountants to ensure accuracy and for tax,
financing, or investing purposes.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 1, 27-29;
Memorial on the Merits, _

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

The request is excessively broad as EMS Opportunity .
D - D -

3(3)(a) of the IBA Rules). Argentina argues that the financial
statements of EMS Opportunity would show the “assets”,
“liabilities” and ““cash flow[s]” of EMS Opportunity and that
these documents

All of these elements are irrelevant and
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immaterial to establishing whether

(Article 9(2)(a) of the IBA Rules).

D. Decision of the
Tribunal on Document
Request

El Tribunal no considera que los estados financieros de
EMS Opportunity después de sean
relevantes, ya que

después de ese momento. Por lo tanto, el Tribunal decide
limitar esta solicitud a:

“Financial statements of EMS Opportunity Ltd. for all
iscal vears between
and

(inclusive).”

El Tribunal considera que la solicitud (reducida) es prima
facie relevante y sustancial para el resultado del caso. Por lo
tanto, la Demandante deberd buscar y presentar cualquier
Documento que dé respuesta a lo ordenado antes del 9 de
mayo de 2024, segiin lo dispuesto en el Anexo B de la
Resolucion Procesal No. 1.

Document Request 18

A. Document(s) or
category of document(s)
requested

Assignment Agreement between
, as assignor, and

, as assignee, whereby the former assigned to the latter
100% of its membership interest in BA Desarrollos LLC,
including any amendments, modifications, supplements or
other documents related to said Assignment Agreement.

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC conducts
“substantial business activities in the territory of” the US, in
light of Article 1(2) of the Argentina-US BIT.

Claimant argues that BA Desarrollos LLC was
incorporated in Delaware (Request for Arbitration, ] 1, 27-
29); however, it has not submitted documents regarding its
chain of ownership or its managers.
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The requested documents are relevant and material to
understand the circumstances and terms under which the
alleged original sole shareholder (“member”) assigned
100% of the membership to the alleged current sole
shareholder (“member”) of BA Desarrollos LLC.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 9 1, 27-29;
Memorial on the Merits, fn. 94; Amended and Restated

Limited Liability Company Agreement of BA Desarrollos
LLC dated ﬁ, second recital (C-003).

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

First, Argentina has a copy of the Assignment Agreement
dated _ in its possession (Article 3(3)(c) of the
IBA Rules). As BA Desarrollos explained in the Memorial,
in May 2023, Argentina’s Public Prosecutor sent a notice to
Fideicomiso BAP’s trustee, requesting inter alia corporate
information about BA Desarrollos. Fideicomiso BAP’s
trustee promptly complied with the request and submitted
the Assignment Agreement that Argentina now requests. See
Memorial on the Merits, para 115; Witness Statement of

, para 83.

Second, and in any event, the Assignment Agreement is
irrelevant to this case and immaterial to its outcome (Article
9(2)(a) of the IBA Rules). Contrary to Argentina’s
assertions, the Assignment Agreement transferrin
ownership in BA Desarrollos _
* has no bearing on whether BA
Desarrollos has substantial business activities in the US.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen ser
prima facie relevantes y sustanciales para el resultado del
caso.
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El Tribunal también toma nota de la declaracion de la
Demandante de que los Documentos que responden a esta
solicitud fueron proporcionados al Fiscal Federal de
Argentina en respuesta a una solicitud de mayo de 2023. Sin
embargo, Argentina ha informado el 25 de abril de 2024 que
ha intentado obtener los documentos del Fiscal Federal, sin
éxito.

El Tribunal reconoce la particularidad de la situacion, en la
que los Documentos solicitados estan en posesion de una
oficina de la Demandada, pero ésta no tiene acceso a ella.
Sin embargo, el Tribunal no considera que la exhibicion de
estos Documentos le imponga una excesiva onerosidad a la
Demandante, en la medida de que ya los ha exhibido
previamente.

Por ello, y en vista de que la Demandada no ha podido
obtener los Documentos solicitados, la Demandante debera
presentarlo antes del 9 de mayo de 2024, segin lo dispuesto
en ¢l Anexo B de la Resoluciéon Procesal No. 1.

Document Request 19

Document(s)
of document(s)

or

requested

Incorporation Agreement of EMS Continuation S.A.
or similar instruments under which EMS Continuation
S.A. was constituted, including all of its schedules,
supplements or other documents containing provisions
as to the conduct of the business and affairs of EMS
Continuation S.A.

Relevance and

materiality, including (i)
references to paragraphs of
the pleadings; (ii) statement
on custody and control

Claimant_arzueshat [
* (Request for Arbitration, 9

1, 27-29); however, it has not submitted documents
regarding [

It appears that,
Continuation S.A. has been
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a company incorporated
and also registered in
as a company domiciled abroad.

The requested documents are relevant and material
to know the place of incorporation and the registration
details of EMS Continuation S.A.

Argentina confirms that it does not possess, have
custody over, or control any of the requested
documents, save for the potentially responsive
documents submitted with the Memorial on the Merits
that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 1,
27-29; Memorial on the Merits, ; Witness
Statement of , fn. 4.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

The request is irrelevant to the case and immaterial
to its outcome (Article 9(2)(a) of the IBA Rules).
Argentina argues _that it needs this information to
ascertain whether

is irrelevant

In any event, it is not in dispute that EMS
Continuation is incorporated in
. See Witness Statement of
14, fn 4. It is also not in dispute
EMS Continuation is
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D. Decision of the Tribunal
on Document Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen
ser prima facie relevantes y sustanciales para el
resultado del caso. Por lo tanto, la Demandante debera
buscar y presentar cualquier Documento que dé
respuesta a la solicitud a mas tardar el 9 de mayo de
2024, segin lo dispuesto en el Anexo B de la
Resolucion Procesal No. 1.

Document Request 20

A. Document(s) or | Documents sufficient to show the shareholding
category of document(s) | structure of , including but not
requested limited to share registers and details of the

stakeholders of [N -
number of shares held by each of them, as well as all
BA Desarrollos LLC shares owned by

, if any, between the date of
incorporation of BA Desarrollos LLC (3 October
2017) and the date of the filing of the Request for
Arbitration (inclusive).

B. Relevance and | Claimant argues that BA Desarrollos LLC was
materiality, including (i) | incorporated in Delaware (Request for Arbitration, 9

references to paragraphs of
the pleadings; (ii) statement
on custody and control

1, 27-29); however, it has not submitted documents
regarding its chain of ownership or its managers.

it_appcars that. [
B :: ocon the dircct and sole

shareholder (“member”) of BA Desarrollos LLC.
(Amended and Restated Limited Liability Compan
Agreement of BA Desarrollos LLC
ﬁ, second recital, C-003), a company incorporated
in the British Virgin Islands and also registered in
Brazil as a company domiciled abroad.

The requested documents are relevant and material

to know the partner(s), member(s). shareholder(s) or
owner(s) of , as the apparent

current sole and immediate shareholder (“member”)
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of BA Desarrollos LLC, in light of the “control”
element of Article 1(2) of the Argentina-US BIT.

Argentina confirms that it does not possess, have
custody over, or control any of the requested
documents, save for the potentially responsive
documents submitted with the Memorial on the Merits
that Claimant may identify.

References: see, e.g., Request for Arbitration, 9 1,
27-29; Memorial on the Merits, fn. 94.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request which is
duplicative with Request 14. BA Desarrollos refers to
its Response to Request 14.

For the avoidance of doubt, BA Desarrollos
confirms that is the sole Member
of BA Desarrollos and that no entity in its chain of
ownership is a US national.

D. Decision of the Tribunal
on Document Request

El Tribunal no considera que los Documentos

solicitados sean relevantes para el periodo anterior a
propietaria de BA Desarrollos en ese momento. Por lo
tanto, el Tribunal decide limitar esta solicitud a:

“Documents_sufficient to show the shareholding
structure of h including but not
limited to share registers and details of the
stakeholders of _ and the
number of shares held by each of them, as well as all
BA Desarrollos LLC shares owned b
if any, between and

the date of the filing of the Request for Arbitration
(inclusive).”

El Tribunal considera que la solicitud (reducida) es
prima facie relevante y sustancial para el resultado del
caso. Por lo tanto, la Demandante deberd buscar y
presentar cualquier Documento que dé respuesta a lo
ordenado antes del 9 de mayo de 2024, segin lo
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dispuesto en el Anexo B de la Resolucion Procesal No.
1.

Document Request 21

A. Document(s) or
category of document(s)
requested

Financial statements of EMS Continuation S.A. for
all fiscal years between the date of

and the date of the
filing of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs of
the pleadings; (ii) statement
on custody and control

The requested documents are relevant and material in
light of the
Argentina-US BIT, considering that it seems that EMS
Continuation S.A.

a company incorporated
and also registered in
as a company domiciled abroad

Financial statements are documents that provide
information on the economic activities of the company,
which include explanatory notes from management
together with details of the company’s annual accounts
that allow to identify the amount of the company’s
assets, liabilities, and shareholders’ equity, its income
statement and statement of cash flow, among other
relevant information. Financial statements must be
audited by the respective government agencies and
accountants to ensure accuracy and for tax, financing,
or investing purposes.

Argentina confirms that it does not possess, have
custody over, or control any of the requested
documents, save for the potentially responsive
documents submitted with the Memorial on the Merits
that Claimant may identify.

References: see, e.g., Request for Arbitration, 49 1,
27-29; Memorial on the Merits, .
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C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

broad as EMS

excessivel

The request is
Continuation has
(Article 3(3)(a) of the IBA Rules).
Argentina argues that the financial statements of EMS
Continuation would show the “assets”, “liabilities” and
“cash flow[s]” of EMS Continuation and that these
documents ‘“‘are relevant and material
All of these elements are irrelevant

and immaterial
(Article 9(2)(a) of the IBA Rules).

D. Decision of the | EIl Tribunal no considera que los estados financieros
Tribunal on Document | de EMS Continuacidn anteriores a
Request relevantes
. Por lo tanto, el Tribunal decide
limitar esta solicitud a:

“Financial statements of EMS Continuation S.A. for
all fiscal years between the date of
the filing of the Request for Arbitration (inclusive).”

El Tribunal considera que la solicitud (reducida) es
prima facie relevante y sustancial para el resultado del
caso. Por lo tanto, la Demandante deberd buscar y
presentar cualquier Documento que dé respuesta a lo
ordenado antes del 9 de mayo de 2024, segun lo
dispuesto en el Anexo B de la Resolucion Procesal No.
1.

Document Request 22
A. Document(s) or | Certificate of incorporation of EMS Capital LP with
category of document(s) | the company registry of the jurisdiction concerned.
requested
B. Relevance and | The requested document is relevant and material to
materiality, including (i) | determine whether BA Desarrollos LLC has
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references to paragraphs of
the pleadings; (ii) statement
on custody and control

“substantial business activities in the territory of” the
US and is controlled by nationals of a third country, in
light of Article 1(2) of the Argentina-US BIT.

The requested document is germane to the role of
EMS Capital LP in connection with BA Desarrollos
LLC. Claimant indicates that EMS Capital LP is the
manager of BA Desarrollos (Request for Arbitration,
9§ 8 Amended and Restated Limited Liabilit
Company Agreement of BA Desarrollos LLC
ﬂ, second recital (C-003); Memorial on the
Merits, 9 52), and that BA Desarrollos “conducts its
business activities” purportedly “via its manager,
EMS Capital” (Memorial on the Merits, q 124).

Argentina confirms that it does not possess, have
custody over, or control the requested document, save
for any potentially responsive document submitted
with the Memorial on the Merits that Claimant may
identify.

References: see, e.g., Request for Arbitration, Y 1,
8, 27-29; Memorial on the Merits, 9 52, 124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

BA Desarrollos has already established that EMS
Capital is constituted in Delaware and has its principal
place of business in New York. See EMS Capital LP,
SEC Form 13F, 2022, C-118, p 003.

D. Decision of the Tribunal
on Document Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen
ser prima facie relevantes y sustanciales para el
resultado del caso. Por lo tanto, la Demandante debera
buscar y presentar cualquier Documento que dé
respuesta a lo ordenado antes del 9 de mayo de 2024,
segun lo dispuesto en el Anexo B de la Resolucion
Procesal No. 1.
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A. Document(s) or
category of document(s)
requested

Incorporation Agreement of EMS Capital LP or similar
instruments under which the company was constituted,
including all of its schedules, supplements or other writings
containing provisions as to the conduct of the business and
affairs of EMS Capital LP.

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US and is
controlled by nationals of a third country, in light of Article
1(2) of the Argentina-US BIT.

The requested documents are germane to the role of EMS
Capital LP in connection with BA Desarrollos LLC.
Claimant indicates that EMS Capital LP is the manager of
BA Desarrollos (Request for Arbitration, | 8; Amended and
Restated Limited Liability Company Agreement of BA
Desarrollos LLC ﬂ, second recital (C-003);
Memorial on the Merits, 9§ 52), and that BA Desarrollos

“conducts its business activities” purportedly “via its
manager, EMS Capital” (Memorial on the Merits, 4 124).

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 49/ 1, 8, 27-29;
Memorial on the Merits, 99 52, 124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

It irrelevant to the case and immaterial to its outcome
(Article 9(2)(a) of the IBA Rules). The constituting
instrument of EMS Capital is irrelevant as to the scope of
activities that EMS Capital undertakes for BA Desarrollos.
Rather, as BA Desarrollos has explained, BA Desarrollos’s
Company Agreement and amendment set out in great detail
the broad scope of activities that EMS Capital undertakes for
BA Desarrollos. See Limited Liability Company Agreement
of BA Desarrollos LLC, 3 October 2017, C-121, Art 4;
Amended and Restated Limited Liability Company
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Agreement of BA Desarrollos LLC, _E

Art 5.

Moreover, since EMS Capital is a limited partnership and
not a corporation, it does not have an incorporation
agreement.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen ser
prima facie relevantes y sustanciales para el resultado del
caso. El Tribunal reconoce la declaracion de la Demandante
de que EMS Capital no tiene un acuerdo de constitucion. Por
lo tanto, la Demandante deberd buscar y presentar cualquier
otro Documento similar que responda antes del 9 de mayo
de 2024, segtn lo dispuesto en el Anexo B de la Resolucion
Procesal No. 1.

El Tribunal no considera que los “schedules, supplements
or other writings containing provisions as to the conduct of
the business and affairs of EMS Capital LP” sean relevantes
y sustanciales a efectos de establecer la jurisdiccion. Por lo
tanto, el Tribunal decide limitar esta solicitud a:

“Incorporation Agreement of EMS Capital LP or similar
instruments under which the company was constituted”.

El Tribunal considera que la solicitud (reducida) es prima
facie relevante y sustancial para el resultado del caso. Por lo
tanto, la Demandante deberd buscar y presentar cualquier
Documento que dé respuesta a lo ordenado antes del 9 de
mayo de 2024, segiin lo dispuesto en el Anexo B de la
Resolucion Procesal No. 1.

Document Request 24

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify EMS Capital LP’s
shareholding structure, including but not limited to share
registers and details of the stakeholders of EMS Capital LP
and the number of shares held by each of them, between the
date of incorporation of BA Desarrollos LLC (October 3,

43



BA Desarrollos LLC c. Republica Argentina

(Caso CIADI No. ARB/23/32)

Resolucion Procesal No. 2

Document Request 24

2017) and the date of the filing of the Request for Arbitration
(inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US and is
controlled by nationals of a third country, in light of Article
1(2) of the Argentina-US BIT.

The requested documents are germane to the role of EMS
Capital LP in connection with BA Desarrollos LLC.
Claimant indicates that EMS Capital LP is the manager of
BA Desarrollos (Request for Arbitration, 4 8; Amended and
Restated Limited Liability Company Agreement of BA
Desarrollos LLC ﬂ, second recital (C-003);
Memorial on the Merits, 9 52), and that BA Desarrollos

“conducts its business activities” purportedly “via its
manager, EMS Capital” (Memorial on the Merits, § 124).

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 9 1, 8, 27-
29; Memorial on the Merits, 9 52, 124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

It is irrelevant to this case and immaterial to its outcome
(Article 9(2)(a) of the IBA Rules).

The identity of the ‘“shareholders” of EMS Capital is
irrelevant to establishing whether EMS Capital is a US entity
and to establish the activities that EMS Capital performs in
the US. As BA Desarrollos has explained, the scope of the
activities that EMS Capital performs for BA Desarrollos are
set out in BA Desarrollos’s Company Agreement and
amended agreement. See Limited Liability Company
Agreement of BA Desarrollos LLC, 3 October 2017, C-121,

Art 4; Amended and Restated Limited Liability Company
Agreement of BA Desarrollos LLC, m
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Art 5. See also Witness Statement of
8, 17-19.

, paras 1,

Finally, BA Desarrollos notes that EMS Capital is a limited
partnership, not a corporation. It therefore does not have
shareholders or a shareholding structure. For the avoidance
of doubt, BA Desarrollos confirms that Mr. Safra is the
ultimate owner of EMS Capital.

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de la declaracion de la Demandante
de que EMS Capital es una sociedad limitada (limited
partnership) y, por tanto, no tiene accionistas ni una
estructura accionarial. En vista de ello, el Tribunal decide
limitar esta solicitud a lo siguiente:

“Documents sufficient to identify EMS Capital LP's
ownership structure between the date of incorporation of BA
Desarrollos (3 October 2017) and the date of the filing of
the Request for Arbitration”.

El Tribunal considera que la solicitud (reducida) es
especifica y que los Documentos subyacentes parecen ser
prima facie relevantes y sustanciales para el resultado del
caso. Por lo tanto, la Demandante debera buscar y presentar
cualquier Documento que dé respuesta a lo ordenado antes
del 9 de mayo de 2024, segun lo dispuesto en el Anexo B de
la Resolucion Procesal No. 1.

Document Request 25

A. Document(s) or
category of document(s)
requested

Financial statements of EMS Capital LP for all fiscal years
between the date of incorporation of BA Desarrollos LLC (3
October 2017) and the date of the filing of the request for
Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)

The requested documents are relevant and material to
determine whether BA Desarrollos LLC has “substantial
business activities in the territory of” the US and is
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statement on custody and
control

controlled by nationals of a third country, in light of Article
1(2) of the Argentina-US BIT.

The requested documents are germane to the role of EMS
Capital LP in connection with BA Desarrollos LLC.
Claimant indicates that EMS Capital LP is the manager of
BA Desarrollos (Request for Arbitration,  8; Amended and
Restated Limited Liability Company Agreement of BA
Desarrollos LLC ﬂ, second recital (C-003);
Memorial on the Merits, 9§ 52), and that BA Desarrollos

“conducts its business activities” purportedly “via its
manager, EMS Capital” (Memorial on the Merits, 4 124).

Financial statements are documents that provide
information on the economic activities of the company,
which include explanatory notes from management together
with details of the company’s annual accounts that allow to
identify the amount of the company’s assets, liabilities, and
shareholders’ equity, its income statement and statement of
cash flow, among other relevant information. Financial
statements must be audited by the respective government
agencies and accountants to ensure accuracy and for tax,
financing, or investing purposes.

Arbitral tribunals have considered that financial statements
are relevant evidence to determine if a company has
substantial activities in a State. Littop Enterprises Limited,
Bridgemont Ventures Limited and Bordo Management
Limited v. Ukraine, SCC Case No. V 2015/092, Final
Award, 4 February 2021, 99 632, 634.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 1, 27-29;
Memorial on the Merits, 4 52.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

It is irrelevant to the case and immaterial to its outcome
(Article 9(2)(a) of the IBA Rules).
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BA Desarrollos has established that EMS Capital is the
manager of BA Desarrollos. BA Desarrollos’s Company
Agreement and amended agreement set out in great detail
the broad scope of activities that EMS Capital undertakes for
BA Desarrollos. See Limited Liability Company Agreement
of BA Desarrollos LLC, 3 October 2017, C-121, Art 4;

Amended and Restated Limited Liability Company
Agreement of BA Desarrollos LLC, . C-3,
Art 5. See also Witness Statement of , paras 1,
8, 17-19.

Moreover, Argentina’s request is excessively broad. As
BA Desarrollos has explained, EMS Capital acts as the
investment manager for a large base of assets owned by the
EMS Group. See Memorial on the Merits, paras 50-51;
Witness Statement of _, paras 1, 14. See also
EMS Capital LP, “Real Estate Portfolio”, June 2022, C-117,
pp 002-004; EMS Capital, SEC Form 13F, 2022, C-118,
pp 006-007. It is irrelevant and excessively broad to produce
information about the entire base of assets managed by EMS
Capital. See Section 16.3.1 of Procedural Order No. 1 and
Article 3(3)(a)(ii) of the IBA Rules.

BA Desarrollos is voluntarily producing its own financial
statements. See Response to Request 3.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen ser
prima facie relevantes y sustanciales para el resultado del
caso. Por lo tanto, la Demandante debera buscar y presentar
cualquier Documento que dé respuesta a la solicitud a més
tardar el 9 de mayo de 2024, segun lo dispuesto en el Anexo
B de la Resolucion Procesal No. 1.

Document Request 26

A. Document(s) or
category of document(s)
requested

Certificate of incorporation of EMS Capital Holding Inc.
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B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant argues that BA Desarrollos LLC was
incorporated in Delaware (Request for Arbitration, 9 1, 27-
29); however, it has not submitted documents regarding its
chain of ownership or its managers.

The requested document is relevant and material
considering that EMS Capital LP (the purported manager of
BA Desarrollos LLC, see Memorial on the Merits, 9 52,
124) seems to be controlled by EMS Capital Holding Inc.
(see, e.g.,
https://www.sec.gov/Archives/edgar/data/1763731/000110
465920122469/tm2035066-2 sc13da.htm), in light of the
“control” element of Article 1(2) of the Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control the requested document, save for any
potentially responsive document submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, Y 1, 29;
Memorial on the Merits, 49 52, 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

BA Desarrollos confirms that EMS Capital Holding Inc. is
the general partner of EMS Capital and that EMS Capital
Holding Inc. is incorporated in Delaware. This is confirmed
in the SEC filing that Argentina cites to in its justification
for the request, so no additional documents are warranted. '°

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen ser
prima facie relevantes y sustanciales para el resultado del
caso. Por lo tanto, la Demandante debera buscar y presentar
cualquier Documento que dé respuesta a lo ordenado a la
solicitud a mas tardar el 9 de mayo de 2024, segin lo
dispuesto en el Anexo B de la Resolucion Procesal No. 1.

16

BA Desarrollos has highlighted the relevant portions of the SEC filing. See Replay Acquisition Corp.,

SEC Form 13D, 26 October 2020, C-206 (annotated by the Claimant).
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A. Document(s) or
category of document(s)
requested

Incorporation Agreement of EMS Capital Holding Inc. or
similar instruments under which EMS Capital Holding Inc.
was constituted, including all of its schedules, supplements
or other documents containing provisions as to the conduct
of the business and affairs of EMS Capital Holding Inc.

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant argues that BA Desarrollos LLC was
incorporated in Delaware (Request for Arbitration, 9 1, 27-
29); however, it has not submitted documents regarding its
chain of ownership or its managers.

The requested documents are relevant and material
considering that EMS Capital LP (the purported manager of
BA Desarrollos LLC, see Memorial on the Merits, 9 52,
124) seems to be controlled by EMS Capital Holding Inc.
(see, e.g.,
https://www.sec.gov/Archives/edgar/data/1763731/000110
465920122469/tm2035066-2 sc13da.htm), in light of the
“control” element of Article 1(2) of the Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, q 1, 29;
Memorial on the Merits, 99 52, 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

This request is duplicative with Request 26. BA
Desarrollos refers to its Response to that Request.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que la solicitud es concreta y
especifica, y que los Documentos solicitados parecen ser
prima facie relevantes y sustanciales para el resultado del
caso. Por lo tanto, la Demandante debera buscar y presentar
cualquier Documento que dé respuesta a la solicitud a més
tardar el 9 de mayo de 2024, segun lo dispuesto en el Anexo
B de la Resolucion Procesal No. 1.

49




BA Desarrollos LLC c. Republica Argentina

(Caso CIADI No. ARB/23/32)

Resolucion Procesal No. 2

Document Request 28

A. Document(s) or
category of document(s)
requested

Documents sufficient to identify EMS Capital Holding
Inc.’s shareholding structure, including but not limited to
share registers and details of the shareholders of EMS
Capital Holding Inc. and the number of shares held by each
of them, between the date of incorporation of BA
Desarrollos LLC (3 October 2017) and the date of the filing
of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant argues that BA Desarrollos LLC was
incorporated in Delaware (Request for Arbitration, 9 1, 27-
29); however, it has not submitted documents regarding its
chain of ownership or its managers.

The requested documents are relevant and material
considering that EMS Capital LP (the purported manager of
BA Desarrollos LLC, see Memorial on the Merits, 9 52,
124) seems to be controlled by EMS Capital Holding Inc.
(see, e.g.,
https://www.sec.gov/Archives/edgar/data/1763731/000110
465920122469/tm2035066-2 sc13da.htm), in light of the
“control” element of Article 1(2) of the Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, J 1, 29;
Memorial on the Merits, 99 52, 123-124.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request. The document that
Argentina refers to in the justification of its request (the SEC
filing) establishes that Mr. Safra is the sole shareholder of
EMS Capital Holding Inc. In turn, the same document
establishes that EMS Capital Holding is the general partner
of EMS Capital, so no additional documents are warranted.
See C-206 (annotated by the Claimant).

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante confirma que
los Documentos que responden a la solicitud de Ia
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Demandada ya constan en el expediente. El Tribunal no
emite mas ordenes al respecto en esta etapa.

Document Request 29

A. Document(s) or
category of document(s)
requested

Documents sufficient to show the nationality and residence
of Mr. Edmond Safra between the date of incorporation of
BA Desarrollos LLC (3 October 2017) and the date of the
filing of the Request for Arbitration (inclusive), including
but not limited to copies of the passports used by Mr.
Edmond Safra, and tax returns filed by Mr. Edmond Safra
pursuant to the applicable laws on income tax.

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant argues that BA Desarrollos LLC was
incorporated in Delaware (Request for Arbitration, ] 1, 27-
29); however, it has not submitted documents regarding its
chain of ownership or its managers.

Claimant also argues that “Mr. Safra is a national of Brazil
and Italy” but it has not provided any evidence to support
that assertion (Memorial on the Merits, fn. 92).

The requested documents are relevant and material
considering that Mr. Edmond Safra seems to be the president
of EMS Capital LP (the purported manager of BA
Desarrollos LLC, see Memorial on the Merits, 9 52, 124)
and the ultimate owner of BA Desarrollos LLC (Witness
Statement of , 99 7, 20), in light of the “control”
element of Article 1(2) of the Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Memorial on the Merits, fn. 92;
Witness Statement of_, 19 7, 20.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

Argentina complains that BA Desarrollos has not provided
evidence of Mr. Safra’s Brazilian and Italian nationality but
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Argentina already possesses evidence of all of this and in
particular a copy of Mr. Safra’s passport and nationality
information. Mr. Safra provided this to Argentina when it
requested a

. See Article 3(3)(c)(i) of

the IBA Rules.

In addition, Mr. Safra’s personal tax returns or his tax
residence are not relevant to the case or material to its
outcome, and Argentina has not established otherwise. See
Article 9(2)(a) of the IBA Rules. Also, Argentina’s request
for Mr. Safra’s personal tax returns makes no mention of any
jurisdiction; it thus not only irrelevant but also overly broad.
See Section 16.3.1 of Procedural Order No. 1 and Article
3(3)(a)(ii) of the IBA Rules.

Finally, Argentina states that “Claimant also argues that
‘Mr. Safra is a national of Brazil and Italy’ but it has not
provided any evidence to support that assertion.” However,
as indicated in Procedural Order No. 1, document production
“may not be grounded on the need to prove allegations by
the other Party. Such issues shall be determined by the
Tribunal based on the rules on burden of proof.” See Section
16.2 of Procedural Order No. 1.

D. Decision of the
Tribunal on Document
Request

El Tribunal no considera que las declaraciones de
impuestos del Sr. Safra sean relevantes y sustanciales a
efectos de establecer la jurisdiccion. Por lo tanto, el Tribunal
decide limitar esta solicitud a:

“Documents sufficient to show the nationality and
residence of Mr. Edmond Safra between the date of
incorporation of BA Desarrollos LLC (3 October 2017) and
the date of the filing of the Request for Arbitration
(inclusive), including but not limited to copies of the
passports used by Mr. Edmond Safra”.

El Tribunal considera que la solicitud (reducida) es prima
facie relevante y sustancial para el resultado del caso. Por lo
tanto, la Demandante debera buscar y presentar cualquier
Documento que dé respuesta a lo ordenado antes del 9 de
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mayo de 2024, segun lo dispuesto en el Anexo B de la
Resolucion Procesal No. 1.

Document Request 30

A. Document(s) or
category of document(s)
requested

Correspondence between Mr. Edmond Safra and Claimant
or any of the direct or indirect partner(s), member(s), or
shareholder(s) or owner(s) of Claimant concerning the
operation or management of Claimant or any of the direct or
indirect partner(s), member(s), or shareholder(s) or owner(s)
of Claimant, between the date of incorporation of BA
Desarrollos LLC (3 October 2017) and the date of the filing
of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material
considering that Mr. Edmond Safra seems to be the president
of EMS Capital LP (the purported manager of BA
Desarrollos LLC, see Memorial on the Merits, 9 52, 124)
and the ultimate owner of BA Desarrollos LLC (Witness
Statement of , 99 7, 20), in light of the “control”
element of Article 1(2) of the Argentina-US BIT.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Memorial on the Merits, fn. 92;
Witness Statement of_, 19 7, 20.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

It is irrelevant to this case and immaterial to its outcome
(Article 9(2)(a) of the IBA Rules) and is excessively broad
(Procedural Order No. 1, Section 16.3.1. See also Article
3(3)(a)(ii) of the IBA Rules).

It is not in dispute that Mr. Safra is: (i) the President of
EMS Capital LP (see, e.g., C-3, p 006); and (i) the ultimate
owner of BA Desarrollos.
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It is also not in dispute that in his capacity as President of
EMS Capital, Mr. Safra, along with the staff at EMS Capital,
undertakes the business of BA Desarrollos. See Witness
Statement of , paras 37, 61.

Moreover, Argentina requests that BA Desarrollos
produce correspondence exchanged “between Mr. Edmond
Safra and Claimant or any of the direct or indirect partner(s),
member(s), or shareholder(s) or owner(s) of Claimant” in
relation to “the operation or management of Claimant or any
of the direct or indirect partner(s), member(s), or
shareholder(s) or owner(s) of Claimant” during a six-year
period. Such an indefinite request is, on its face, excessively
broad and fails to identify “a narrow and specific category
of documents.”

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que, prima facie, la Solicitud 30 no
es suficientemente concreta ni especifica. Por lo tanto, se
rechaza esta solicitud.

Document Request 31

A. Document(s) or
category of document(s)
requested

Quarterly accounting reports of Fideicomiso BAP
sufficient to identify funds received by Fideicomiso BAP
and their allocation, between 3 October 2017 and the date of
the filing of the Request for Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that “BA Desarrollos holds a protected
investment in Argentina under the Treaty represented, inter
alia, by the following ... Claimant’s equity and debt
contributions in Fideicomiso BAP ... Claimant’s interest
and rights in Fideicomiso BAP and in Fideicomiso BAP’s
assets (including the Plots), which derive from the
Claimant’s contributions” (Request for arbitration, 9§ 31 (a)

(b)).

The Trust Agreement of Fideicomiso BAP states that the
trustee must provide a quarterly report to the beneficiary
(BA Desarrollos LLC) on funds received by Fideicomiso
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BAP and their allocation (Trust Agreement, Section 10.5,
(C-023)).

The requested documents are relevant and material to
know the effective crediting and inflow of the funds in the
trust, which are relevant to the discussion on ratione materia
jurisdiction of this Tribunal.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 9 30-31;
Memorial on the Merits, 94 53-54.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

It is out of scope, as well as irrelevant to this case and
immaterial to its outcome (Article 9(2)(a) of the IBA Rules).

For the reasons explained in the introduction above, any
requests relating to the Tribunal’s jurisdiction ratione
materiae fall outside the scope of the limited document
production phase on preliminary objections authorized by
the Tribunal and for that reason alone should be denied.

In any event, BA Desarrollos has submitted Fideicomiso
BAP’s audited financial statements

C-190 to C-194), Fideicomiso BAP’s ledger information
ﬁ (C-195 to C-199), the Loan
Agreements between Fideicomiso BAP and BA Desarrollos
(C-32, C-32A and C-32B), BA Desarrollos’s Participation
Certificates in Fideicomiso BAP (C-33bis) and BA
Desarrollos’s Trust Debt Titles in Fideicomiso BAP (C-62).
This information is amply sufficient to identify the funds
received by Fideicomiso BAP “and their allocation.”

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante confirma que
los Documentos que responden a la solicitud de la
Demandada ya constan en el expediente. El Tribunal no
emite mas ordenes al respecto en esta etapa.
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A. Document(s) or
category of document(s)
requested

Financial statements of Fideicomiso BAP between 3
October 2017 and the date of the filing of the Request for
Arbitration (inclusive).

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

Claimant states that “BA Desarrollos holds a protected
investment in Argentina under the Treaty represented, inter
alia, by the following ... Claimant’s equity and debt
contributions in Fideicomiso BAP ... Claimant’s interest
and rights in Fideicomiso BAP and in Fideicomiso BAP’s
assets (including the Plots), which derive from the
Claimant’s contributions” (Request for Arbitration, 4 31 (a)

(b)).

The Trust Agreement of Fideicomiso BAP states that the
trustee is responsible for keeping the accounts and
presenting the financial statements of the trust on an annual
basis (Trust Agreement, Sections 10.5 and 10.6, C-023).

The requested documents are relevant to know the
effective crediting and inflow of the funds in the trust, which
are relevant to the discussion on ratione materia jurisdiction
of this Tribunal.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 9 30-31;
Memorial on the Merits, 9§ 126.

C. Objections to
Document Request (max.
500 words)

The documents requested are in Argentina’s possession.
BA Desarrollos has already submitted into the record
Fideicomiso BAP’s audited financial statements

(C-190 to C-194).

D. Decision of the
Tribunal on Document
Request

El Tribunal toma nota de que la Demandante confirma que
los Documentos que responden a la solicitud de la
Demandada ya constan en el expediente. El Tribunal no
emite mas ordenes al respecto en esta etapa.
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A. Document(s) or
category of document(s)
requested

Documents related to the preparation and submission of
the administrative claims of 22 September 2020 (C-45) and
30 December 2020 (C-46), presented by *

in its capacity as trustee of Fideicomiso BAP
(see C-23) to the Agencia de Administracion de Bienes del
Estado (“AABE”), and Exhibits C-38, C-55, C-56, C-57, C-
58, C-59 y C-60, which are communications between
Fideicomiso BAP’s trustee and the AABE concerning
alleged problems with the Plots (including, but not limited
to, high voltage power lines, pollutants, railroads, pipelines,
telecommunications wiring, and water quality). For the sake
of completeness, this request includes domestic claims and
requests, communications, memoranda, internal reports and
meeting transcripts or minutes regarding the status of such
claims, both in drafts and in final form.

B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material in light
of the fork-in-the-road clause contained in Article VII of the
Treaty, considering the different claims or requests pursued
in connection with Claimant’s alleged investment.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 15, 17-19,
fns. 39(d) and 48, Memorial on the Merits, 9 9, 12, 76-77,
82,106,108,113, 128,131, 152 and 183; Witness Statement

of . 97 4243, 74, 76 and 79.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

For the reasons explained in the introduction above, this
request relating to Argentina’s potential fork-in-the road
objection falls outside the scope of the limited document
production phase on preliminary objections authorized by
the Tribunal and for that reason alone should be denied.

In any event, Argentina’s request is irrelevant to this case
and immaterial to its outcome (Article 9(2)(a) of the IBA
Rules). “Documents related to the preparation and

57




BA Desarrollos LLC c. Republica Argentina

(Caso CIADI No. ARB/23/32)

Resolucion Procesal No. 2

Document Request 33

submission” of the administrative claim filed by
Fideicomiso BAP (C-46) or the administrative requests and
communications (C-38, C-45, C-55, C-56, C-57, C-58, C-
59 and C-60) are irrelevant to determining whether the
fork-in-the-road provision contained in Article VII of the
Treaty has been triggered. At most, only the submissions
themselves, which are already in the record, could be
relevant in making that determination.

Moreover, Argentina requests a wide range of documents
relating to the preparation of nine submissions and fails to
identify a specific time range or even a minimal description
of the documents it is requesting. Such a request is
excessively broad and fails to identify “a narrow and specific
category of documents.” See Procedural Order No. 1,
Section 16.3.1. See also Article 3(3)(a)(ii) of the IBA Rules.

Finally, given that the request relates to the preparation of
formal submissions made by Fideicomiso BAP before
administrative authorities domestically as well as internal
documents concerning “the status of such claims,” the
requested documents were created with input from local
counsel and would therefore be privileged (Articles 9(2)(b)
and 9(4)(a) of the IBA Rules).

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que, prima facie, la Solicitud 33 no
es suficientemente concreta ni especifica. Ademas, los
Documentos solicitados relativos a la “preparation” de la
reclamaciones administrativas no parecen prima facie
relevantes y sustanciales a efectos de establecer la
jurisdiccion. Por lo tanto, se rechaza la solicitud.

Document Request 34

A. Document(s) or
category of document(s)
requested

Documents related to the preparation and analysis of
potential administrative or judicial claims before Argentine
administrative or judicial authorities in relation to
Claimant’s alleged investment, including but not limited to
those to be submitted by Fideicomiso BAP’s trustees.
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B. Relevance and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant in light of the fork-
in-the-road clause contained in Article VII of the Treaty.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 49 19 and
39(d), fn. 48; Memorial on the Merits, 99 76-77, 82, 106,
108, 111-113,128,131, 152 and 183; Witness Statement of

B <1 <2-43, 74, 76 and 79.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

For the reasons explained in the introduction above, this
request relating to Argentina’s potential fork-in-the road
objection falls outside the scope of the limited document
production phase on preliminary objections authorized by
the Tribunal and on that ground alone should be denied.

Moreover, “[dJocuments related to the preparation and
analysis of potential administrative or judicial claims”
(emphasis added) are irrelevant to determining whether the
fork-in-the-road provision contained in Article VII of the
Treaty has been triggered. Accordingly, this request is
irrelevant to this case and immaterial to its outcome. See
Article 9(2)(a) of the IBA Rules.

Furthermore, Argentina’s request fails to identify a
specific time range or even a minimal description of the
documents it is requesting. Such a request is excessively
broad and fails to identify “a narrow and specific category
of documents.” See Procedural Order No. 1, Section 16.3.1.
See also Article 3(3)(a)(i1) of the IBA Rules.

Finally, given that the requested documents relate to the
preparation and analysis of potential claims before
Argentine administrative or judicial authorities, the
requested documents were created with input from local
counsel and would therefore be privileged (Articles 9(2)(b)
and 9(4)(a) of the IBA Rules).
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D. Decision of the
Tribunal on Document
Request

El Tribunal considera que, prima facie, la Solicitud 34 no
es suficientemente concreta ni especifica. Ademas, los
Documentos solicitados relativos a la “preparation and
andlisis” de las “potential... claims” no parecen prima facie
relevantes y sustanciales a efectos de establecer la
jurisdiccion. Por lo tanto, se rechaza la solicitud.

Document Request 35

A. Document(s) or
category of document(s)
requested

Documents sufficient to show that Claimant has complied
with Argentine laws and regulations, between 2016 and the
date of the filing of the request for Arbitration (inclusive), in
particular:

e All affidavits submitted by Fideicomiso BAP before
the Inspeccion General Justicia (“1GJ”), including
but not limited to the affidavits required by Articles
511 and 518 of IGJ’s General Resolution No. 7/15,
amended by IGJ’s General Resolution No. 9/15;

e Certificates of registration of all trust agreements
(contratos de fideicomiso) and their amendments,
and termination and/or substitution of trustees, filed
by Fideicomiso BAP;

e The relevant pre-qualifying reports;

e Minutes of the management and assembly bodies
submitted before the IGJ; and

e C(Certificates of registration of all trust agreements
(contratos de fideicomiso) and their amendments,
and termination and/or substitution of trustees, filed
by Fideicomiso BAP, pursuant to Article 1669 of the
Argentine Civil and Commercial Code, which
imposes a general rule of registration for trust
agreements, Article 36.4.e. of Annex “A” of the
IGJ’s General Resolution No. 7/15, as amended by
IGJ’s General Resolution No. 9/15, and IGJ’s
Resolution No. 33/2020, which imposes the
registration requirement to all trust agreements
whose trustee is domiciled in the City of Buenos
Aires.
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This request includes provisory and permanent registration
certificates of each of the above-mentioned documents.

B. Relevance  and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

In its Request for Arbitration the Claimant argues that it
holds an investment protected by the Treaty on the basis of
its participation in the Fideicomiso BAP, submitting as
evidence the participation certificates in the trust (Exhibit C-
33).

The requested documents are relevant and material to
know whether Claimant made an investment in accordance
with Argentine laws and regulations, which is relevant to the
discussion on ratione materia jurisdiction of this Tribunal.
See Phoenix Action Ltd v. Czech Republic, ICSID Case No.
ARB/06/5, Award, 15 April 2009, 9 114.

Other than the Inscripcion de Contrato de Fideicomiso
Urgente filed with the 1GJ and such documents filed with
Argentine authorities that Claimant may point to in response
to this document request, Argentina does not possess, have
custody over, or control the requested documents, save for
the potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration; 31
Memorial on the Merits § 54; Witness Statement of
, 9 24.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request on various grounds.

First, for the reasons explained in the introduction above,
this request falls outside the scope of the limited document
production phase on the denial of benefits objection
authorized by the Tribunal, and on that ground alone should
be denied.

Second, the request is excessively broad. It covers
documents from the time before BA Desarrollos was even
constituted and until 2023 without identifying why such a
broad timeframe would be relevant. Procedural Order No. 1,
Section 16.3.1. See also Article 3(3)(a)(ii) of the IBA Rules.
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Third, the requested documents are in Argentina’s
possession, custody and control. See Article 3(3)(c)(i) of the
IBA Rules. Argentina requests documents that were
submitted before, filed with, or issued by the Inspeccion
General Justicia (IGJ). The 1GJ is an Argentine federal
authority, which reports to the Ministry of Justice.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que, prima facie, la Solicitud 35 no
es suficientemente concreta y especifica. Ademas, el
Tribunal observa que los Documentos solicitados deberian
estar en posesion, custodia o control de la Demandada, ya
que todos parecen referirse a tramites presentados ante
oficinas gubernamentales argentinas.

Document Request 36

A. Document(s) or
category of document(s)
requested

Documents sufficient to show instructions, orders,
guidance or recommendations between Fideicomiso BAP,
Claimant or any of the Claimant’s related companies and/or
Mr. Edmond Safra _ regarding
Fideicomiso BAP’s participation in the Catalinas Norte II
auctions (Public Auction No. 33/17 (Plot 8, former plot 4),
Public Auction No. 34/17 (Plot 7, former Plot 5), Public
Auction No. 32/17 (Plot 5, former Plot 7 and Plot 6), Public
Auction No. 3/18 (Plot 3), Public Auction No. 4/18 (Plot 2),
Public Action 392-0045-SPU19 (Plot 1-D)) or any other
auction in Argentina, including but not limited to documents
regarding the extent of participation in each auction, scope
of the bids to be made, and the reasons underlying the
abstentions and absences in some of the auctions, if any,
between 2016 and the date of the filing of the Request for
Arbitration (inclusive).

B. Relevance  and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
assess whether Claimant’s alleged investment meets the
requirements of the so-called Salini test.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
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potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 9.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

For the reasons explained in the introduction above, this
request falls outside the scope of the limited document
production phase on the denial of benefits objection
authorized by the Tribunal, and on that ground alone should
be denied.

In addition, Argentina’s request is excessively broad,
irrelevant to this case and immaterial to its outcome. See
Articles 3(3)(a)(i1) and Article 9(2)(a) of the IBA Rules;
Procedural Order No. 1, Section 16.3.1.

Argentina requests a broad range of BA Desarrollos’s
internal “documents regarding the extent of participation in
each auction, scope of the bids to be made, and the reasons
underlying the abstentions and absences in some of the
auctions,” including in relation to auctions that BA
Desarrollos did not win and that are not part of BA
Desarrollos’s claim in the arbitration (i.e., Public Auction
No. 33/17 (Plot 8), Public Auction No. 34/17 (Plot 7), Public
Auction No. 32/17 (Plots 5 and 6), and Public Action 392-
0045-SPU19 (Plot 1C)). The request is overly broad and fails
to identify “a narrow and specific category of documents.”
See Procedural Order No. 1, Section 16.3.1. See also Article
3(3)(a)(ii) of the IBA Rules.

Moreover, it is not in dispute that BA Desarrollos
participated in and was the successful winner of the Auctions
that awarded BA Desarrollos the Plots. Therefore, the
documents in relation to BA Desarrollos’s participation in
the Auctions, or any other auction for other plots in the
Catalinas Norte II area, is entirely irrelevant and immaterial
to the dispute.

Finally, BA Desarrollos notes that Argentina has not even
explained why the Salini test applies and even if it did apply,
what element of the test purportedly underpins Argentina’s

63




BA Desarrollos LLC c. Republica Argentina

(Caso CIADI No. ARB/23/32)

Resolucion Procesal No. 2

Document Request 36

request. Such a vaguely justified request provides a further
reason why it must be denied. See Procedural Order No. 1,
Section 16.3.2; Article 3(3)(b) of the IBA Rules.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que, prima facie, la Solicitud 36 no
es suficientemente concreta ni especifica. Por lo tanto, se
rechaza la solicitud.

Document Request 37

A. Document(s) or
category of document(s)
requested

Documents sufficient to show any analysis prepared by or
negotiations or agreements involving Fideicomiso BAP
and/or Claimant and/or any of Claimant’s related companies
and/or Mr. Edmond Safra_ related to the
transfer of BA Desarrollos’ shares or any alleged rights of
BA Desarrollos LLC as regards the present dispute, interests
or any rights in Fideicomiso BAP, and any rights over Plots
2 and 3 or other property rights that Fideicomiso BAP may
have acquired pursuant to the Catalinas Norte II auctions,
between the date of incorporation of BA Desarrollos LLC (3

October 2017) and the date of the filing of the Request for
Arbitration (inclusive).

B. Relevance  and
materiality, including (i)
references to paragraphs
of the pleadings; (ii)
statement on custody and
control

The requested documents are relevant and material to
assess whether Claimant’s alleged investment meets the
requirements of the so-called Salini test.

Argentina confirms that it does not possess, have custody
over, or control any of the requested documents, save for the
potentially responsive documents submitted with the
Memorial on the Merits that Claimant may identify.

References: see, e.g., Request for Arbitration, 4 3; Witness
Statement of ﬂ, q 10, fn. 3.

C. Objections to
Document Request (max.
500 words)

BA Desarrollos objects to this request.

For the reasons explained in the introduction above, this
request falls outside the scope of the limited document
production phase on the denial of benefits objection
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authorized by the Tribunal and for this reason alone should
be denied.

In addition, Argentina’s request is excessively broad,
irrelevant to this case and immaterial to its outcome. See
Articles 3(3)(a) and 9(2)(a) of the IBA Rules; Procedural
Order No. 1, Section 16.3.1.

Argentina requests “documents” allegedly prepared by any
number of entities regarding the alleged transfer of rights in
Fideicomiso BAP. Argentina’s request fails to identify “a
narrow and specific category of documents.” See Procedural
Order No. 1, Section 16.3.1. See also Article 3(3)(a)(ii) of
the IBA Rules.

Moreover, Argentina’s request is irrelevant and immaterial
to the dispute. BA Desarrollos confirms that it continues to
own Fideicomiso BAP and that neither entity has assigned
rights to the Plots.

Finally, BA Desarrollos notes that Argentina has not even
explained why the Salini test applies and even if it did apply,
what element of the test purportedly underpins Argentina’s
request. Such a vaguely justified request provides a further
reason why it must be denied. See Procedural Order No. 1,
Section 16.3.2; Article 3(3)(b) of the IBA Rules.

D. Decision of the
Tribunal on Document
Request

El Tribunal considera que, prima facie, la peticién 37 no
es suficientemente concreta ni especifica. Por lo tanto, se
rechaza la solicitud.
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