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V. Place of Arbitration 

Pursuant to a decision made by the Arbitral Tribunal4, these arbitral 

proceedings shall take place in the City of Rio de Janeiro, State of Rio de 

Janeiro, Brazil. 

VI. Language of the Arbitration 

Pursuant to a decision made by the Arbitral Tribunal5, both Spanish and 

English shall be the controlling languages of these arbitral proceedings, with 

Procedural Order No. 2, as stated by the Arbitral Tribunal in ¶ 107 thereof, 

being the last decision written in English only.6 

VII. Deadline for Making the Award 

Pursuant to a decision made by the Arbitral Tribunal7, it was decided that 

the period of three (3) months for the rendering of the Award on the merits 

shall be computed from the date on which Procedural Order No. 2 was 

communicated to the Parties, but with the Arbitral Tribunal always having 

the right under article 22 of the Arbitration Act to extend it one or more 

times ex officio. 

VIII. Jurisdiction of the Arbitral Tribunal 

Despite the exception for lack of jurisdiction of the Arbitral Tribunal raised 

by Respondent, the Arbitral Tribunal decided8 to reject such exception and 

affirm its full jurisdiction to hear and decide the case that is the subject of 

these arbitral proceedings. 

IX. Procedural History 

1. Each of the Parties has timely and properly appointed each one of the 
                                                           
4 See ¶¶ 87 through 97 of Procedural Oder No. 2, of July 16, 2013 and items (f) and (g) of the Dispositive 
Section.  
5 See ¶¶ 98 a 107 of Procedural Order No. 2, of July 16,2013 and item (h) of the Dispositive Section. 
6 A note regarding the titles of documents filed by the Parties in these proceedings: In the English 
version of this Final Award, the Arbitral Tribunal will attempt to use the titles used by Claimant and, in 
the Spanish version of this Final Award, will attempt to use the titles used by Respondent. 
7 See ¶¶ 108 through 115 of Procedural Order No. 2, of July 16, 2013 and item (i) of the Dispositive 
Section. 
8 See ¶¶ 37 through 60 of Procedural Order No. 2, of July 16, 2013 and item (b) of the Dispositive 
Section.  
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specific topic, the call needed not be held. 

30. By an electronic message addressed to the Parties on May 9, 2013, the 

Arbitral Tribunal stated it was satisfied with the written submissions filed by 

the Parties decided not to hold the conference call. 

31. On July 16, 2013, the Arbitral tribunal issued Procedural Order No. 2 

whereby it (i) rejected the claim submitted by Respondent and affirmed the 

legal standing of Claimant to appear before the Arbitral Tribunal, (ii) 

rejected the exception of lack of jurisdiction raised by Respondent and 

affirmed its full jurisdiction to hear and decide the case, (iii) rejected the 

claim submitted by Respondent as to the application of the Civil procedure 

Code of Venezuela to the conduct of the proceedings, (iv) affirmed that the 

Arbitration Act of 1998 should be the applicable law to the proceedings and, 

on a subsidiary or complementary basis, the UNCITRAL Arbitration Rules of 

1976, (v) rejected the claim submitted by Claimant as to where the arbitral 

proceedings should take place, (vi) affirmed that the arbitral proceedings 

should thereafter take place in the City of Rio de Janeiro, State of Rio de 

Janeiro, Brazil, (vii) rejected the claims of the Parties as to the language of 

the arbitration, (viii) affirmed that both Spanish and English should be 

thereafter the controlling languages of the arbitral proceedings, (ix) 

affirmed that the period of three (3) months for the rendering of the award 

on the merits should be computed from the date Procedural Order No. 2 

was communicated to the Parties and (x) affirmed that the Arbitral Tribunal 

had the right under the Arbitration Act to extend the period for the 

rendering of the award on the merits one or more times ex officio. 

32. Following the comments provided by the Parties and the conference call 

held on December 17, 2013, the Arbitral Tribunal issued on December 26, 

2013 Procedural Order No. 3 whereby the provisional timetable and the 

rules applicable to the conduct of the arbitral proceedings were approved 

and communicated to the Parties. 

33. On October 11, 2013, the Arbitral Tribunal issued Procedural Order No. 

4 whereby the term for rendering the final award was extended through 

January 12, 2014. 
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79. By means of an electronic message dated March 17, 2015, Respondent 

requested a 10-day extension for the Parties to exchange their revised 

transcripts and an additional 10-day period for submission of the revised 

transcripts to the Arbitral Tribunal. 

80. By means of an electronic message dated March 17, 2015, Claimant 

expressed no objection to the extension requested by Respondent on 

condition that the other deadlines were not affected. 

81. By means of an electronic message dated March 18, 2015, the Arbitral 

Tribunal authorized the extension requested and reiterated that the 

subsequent deadlines would not be affected. 

82. On April 1, 2015, the Arbitral Tribunal issued Procedural Order No. 14 

whereby the term for the rendering of the award was extended through July 

9, 2015. 

83. On April 30, 2015, the Parties submitted their post-hearing briefs. 

84. By means of an electronic message dated May 1, 2015, the Arbitral 

Tribunal acknowledged receipt of the post-hearing briefs submitted by both 

Parties and authorized them to proceed with the exchange of the relevant 

texts of such submissions. 

85. On June 30, 2015, the Arbitral Tribunal issued Procedural Order No. 15 

whereby the term for the rendering of the award was extended through 

October 8, 2015. 

86. By means of an electronic message dated June 30, 2015, the Arbitral 

Tribunal invited the Parties to submit their Statements of Costs by no later 

than July 24, 2015. 

87. On July 24, 2015, the Parties submitted their respective Statements of 

Costs. 

88. On October 2, 2015, the Arbitral Tribunal issued Procedural Order No. 

16 whereby the term for the rendering of the award was extended through 

January 6, 2015. 

89. On January 2, 2016, the Arbitral Tribunal issued Procedural Order No. 
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statement made by the Ministry that the Frigates complied with NATO 

norms, asbestos was found in the Frigates upon their arrival to the 

shipyard. In the presence of conditions different from those that had been 

observed by Claimant during local inspections, work outside the scope of 

the Contract has proven to be necessary, since Claimant had not included in 

its proposal the cost associated with asbestos removal from the Frigates.  

122. Furthermore, Claimant asserts that upon arrival the Frigates were 

contaminated with human and food waste as well as insects and vermin, 

including the discovery by Claimant of the presence of harmful bacteria. 

Claimant had to stop the works, hire subcontractors and incur in 

unexpected costs and delays. Moreover, Claimant also notes that in addition 

to deterioration detected, certain components of systems installed in the 

Frigates had been cannibalized. 

123. Conversely, Respondent in its Statement of Defense and Counterclaim 

contradicts the description of the condition of the Frigates18 provided by 

Claimant and states that Claimant had the opportunity to inspect the 

Frigates without any interference or limitation imposed by the Ministry. The 

inspections took place in Puerto Cabello, Venezuela and in Pascagoula, in 

the United States. Respondent asserts that the deterioration of the Frigates 

was not unforeseeable. Firstly, Respondent claims that Claimant knew that 

the Frigates had not undergone the 5-year maintenance procedure; 

secondly, had the Frigates not been deteriorated, the contracting of services 

of around US$ 300,000,000 would have been unnecessary. Last but not 

least, Claimant inspected the Frigates at various instances between 1992 

and 1997 in addition to other inspections during five months in its 

shipyard19. 

124. Respondent also claims that Claimant, despite the late allegation of 

deterioration, and having had the opportunity to inspect the Frigates, not 

only executed the Contract with the Ministry but also signed without making 

any reservation the Act of Initiation of Work on June 1, 1998, five months 

                                                           
18 See ¶ 26(a) of the Statement of Defense and Counterclaim. 
19 See ¶ 116 of the Statement of Defense and Counterclaim. 
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calculation as indemnification for the increased labor rate and deferred 

work52. Claimant reports that, as per the Contract, the total term for the 

performance of the overhaul work and redelivery of the Frigates to the 

Ministry was defined as 23 months running from December 17, 1997 (date 

on which the Contract was executed by the Parties) to and including 

November 16, 1999 or, as provided by the Contract, twenty (20) months 

from the execution of the Act of the Initiation of Work53 which took place on 

June 1, 1998. 

231. Claimant alleges that as a result of contractually compensable and/or 

Ministry-responsible causes of delay, the actual time required for the 

completion of the works ran from December 17, 1997 to and including 

October 25, 2002, this being the date on which Frigate F-22 was delivered 

to the Ministry, i.e. 1,095 days later than the completion date originally 

required in the Contract54. 

232. Claimant also alleges that, because the labor it expended in performing 

the base Contract was performed not only over a longer period of time than 

originally anticipated, but also in a later and more costly time frame, the 

costs incurred by it were necessarily increased. Claimant asserts that the 

difference between its incurred actual labor rates expended for such 

deferred labor hours and the labor rates calculated at the time it finalized its 

Contract Bid represents the incremental rate differential used to price the 

deferred work covered by the change. In REA EXH. C.84, Claimant provides 

the details of the methodology applicable for price calculation and also 

refers to selected Industrial Engineering Weekly Performance Reports and 

the scoping worksheet55. 

233. Claimant claims that such deferred work costs were not within the 

scope of the original Contract and were not included in the agreed total 

price because they were incurred solely due to Ministry-responsible and 

                                                           
52 See REA EXH C.84. 
53 See Clause Third of the Contract. 
54 See MA. 
55 See J1895, C0035674 and C0035675. 
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the various postponements of the delivery date. Certainly, not all delays are 

attributable to Claimant, but, on the other hand, the Ministry may not be 

held exclusively responsible for such delays. 

240. The magnitude of an overhaul such as the one involving the Frigates 

may encompass unexpected events. Claimant, as one of the largest 

shipyards in the world, certainly knew that such events might occur, as 

some may have occurred on other occasions involving a different ship 

owner. In light of such previous experience, Claimant may have (or should 

have) taken certain precautionary steps for its own protection when 

confronted by those unexpected events. 

241. Furthermore, the Arbitral Tribunal has not found in the record any 

evidence that, throughout the period of performance of the Contract, 

Claimant has specified to the Ministry that the delays would have an impact 

on its original bid price due to the postponement into a later stage of certain 

works provided by the specifications. 

242. The reality is that an undefined portion of the amount now claimed by 

Claimant had been included under the bid price. However, in analyzing the 

claims under the scope of Clause 59, the Arbitral Tribunal has to take into 

account the language of such clause and the requirements provided 

thereby. The main element being tested is that such works were absolutely 

necessary for the fulfillment of the purpose of the Contract and they were 

not provided by the specifications. 

243. The assertion made by Claimant that certain services were performed 

at a later stage when compared with the original scheduled dates clearly 

shows that such delays occurred and may not be attributed only to the 

Ministry. Based on the civil liability regime under Venezuelan law, the 

amount claimed by Claimant must be moderated by the fact that Claimant 

also contributed to the occurrence of the delay. However, in view of 

Claimant being unable to determine the exact percentage rate of the 

contribution by each Party to the delay, the Arbitral Tribunal shall apply the 

parity allocation. 

244. In sum, the Arbitral Tribunal decides to award this claim, but also 
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replaced on July 31, 200069. It also reports that the new refrigeration 

equipment was provided and installed as required and operation testing 

began. However, OCR 16734 reported on August 24, 2001 that while 

conducting routine preventive maintenance on the refrigeration system, it 

was discovered that the F-21 and the F-22 refrigeration seawater pump 

motors had excessive corrosion. The pumps were removed to the shop, 

opened and inspected. Claimant then found that the pump/motor shafts 

were made of carbon steel as opposed to corrosion-resistant (stainless) 

steel as specified. 

305. The pumps had been specified by the Ministry as well as its 

manufacturer, Aurora, but in reviewing the specifications for the required 

pump model it was revealed that such model included shafts made of 

carbon steel. Carrier inspected the pumps on August 2001 and confirmed 

that the shafts were damaged by corrosion. Carrier also confirmed that 

although Claimant had correctly specified salt-water pumps, the wrong 

pumps had been provided by Aurora. 

306. Claimant alleges it was forced to apply additional resources and incur 

additional expenses as a direct result of the incorrect material furnished by 

the Ministry-appointed pump supplier.  

307. In light of the problems identified, Claimant offered two options to 

make the corrections. The Ministry opted for the one that required Claimant 

to overhaul and modify the discrepant pumps previously furnished by 

Aurora. For these extra efforts, Claimant seeks compensation from the 

Ministry in the amount of US$ 29,714 before computing interest accruing 

thereon. 

 Decision by the Arbitral Tribunal 

308. The elements and evidence brought by Claimant show that such work 

is out-of-scope. In this case, the original specifications were later revised, 

and the technical problems identified and the measures taken by Claimant 

to overhaul and modify the discrepant pumps meet the requirements of 

Clause 59 of the Contract. 

                                                           
69 See REA EXH. C.101; MA ¶¶ 948 to 954, See J1418, J1634, J1643, J1895 C0035708-9. 
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additional inspections, replacements and repairs to the reefers. This 

additional work is described in the OCR attached to REA EXH. C.121 as 

Reference 1. 

424. Nonetheless, the works described in the OCR did not contain any 

reference to the installation of insulation of the reefer doors, nor was there 

a requirement to replace the existing doors with new ones. The Parties 

agreed on the services described in the RAW which is attached to REA EXH. 

C.121 as Reference 2. 

425. Upon reactivation of the refrigeration equipment, Claimant, in view of 

the formation of frost and ice on the exterior surfaces of the sub freezer 

doors, conducted further investigation revealing that the existing 

refrigeration/freezer doors were not insulated between the inner and outer 

surfaces. Claimant was then required to remove the existing four (4) doors 

and provide and install four (4) new reefer doors. 

426. Despite the replacement of the existing doors with the new ones, the 

problem persisted, and frost and ice kept on forming on the exterior 

surfaces. The Ministry claimed at all times that such problem was under the 

responsibility of Claimant. 

427. Claimant then checked all gaskets and concluded that they were not 

defective. In turn, Claimant detected that the problem was due to the 

warped condition of the door frames that had to be removed and replaced. 

But Claimant had no authorization to replace the door frames. It went 

beyond the RAW requirements in its effort to correct the reefer 

discrepancies and mitigate the delay in redelivering the ships. Claimant 

claims a credit of US$ 29,512. 

 Decision by the Arbitral Tribunal 

428. The case reported by Claimant shows the extra nature of the works 

when compared with the specifications. The specifications did not provide 

for the works to be done and it was approved by Claimant submitting a 

RAW. On the other hand, the Ministry made a partial payment of the doors 

replaced, but such RAW did not provide for the replacement of the door 

frames, the very problem that caused the formation of frost and ice on the 
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Underwater hull cleaning is more difficult and less efficient than cleaning the 

hull in dry dock. However, it is more practical than putting the ships into dry 

dock for the sole purpose of cleaning the submerged portions of the hull. 

439. In order to clean the marine growth from the hulls while the ships were 

afloat, divers had to manually scrape the barnacles, moss and other marine 

growth from the ships from bow to stern using only hand tools such as six 

(6) inch putty knives. The propellers also had to be cleaned using similar 

methods.  

440. Claimant was not compensated for this additional service in 

circumstances different from those provided by the Contract and the 

industry practice and claims a credit of US$ 303,125 before computing 

interest accruing thereon. 

 Decision by the Arbitral Tribunal 

441. Claimant attached to this claim the Divers Force Report, which 

amounted to a total 2,776 hours, split between F-21 (849 hours) and F-22 

(1,927 hours) as well as the daily time logs on which the calculation was 

based95. 

442. Indeed, the underwater hull cleaning services were not provided by the 

Contract. As aforesaid, Claimant did the dry-dock hull cleaning as it had 

undertaken contractually. The underwater hull cleaning became necessary 

due to the long amount of time the ships were afloat. Claimant claims that 

marine growth had reached the level that required the cleaning of the 

submerged portions. 

443. Claimant also explains that the use of divers was the more practical 

solution than putting the ships in dry dock solely for cleaning the hulls. The 

personnel of the Ministry were present and witnessed the work done by 

Claimant.  

444. The extended stay of the ships caused the need for two (2) additional 

underwater hull cleanings. 

                                                           
95 See Reference 1 attached to REA EXH. C.123. 
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incomplete and inaccurate. Claimant advised the Ministry that the 

specifications were defective, and Claimant suggested that the Ministry 

select another engine model that would have characteristics similar to the 

existing engines being replaced100. 

468. Claimant completed an engineering evaluation and recommended 

Cummings 4B 3.9-11 engines as a substitute, together with three (3) other 

alternatives. The Ministry rejected the preferred and recommended engine 

by Claimant and selected the Volvo-Penta TMD-31. LHS1, which was among 

the other options listed by Claimant. As the work progressed, Claimant 

received an offer from the supplier of the Volvo-Penta engines to provide 

upgraded engines in lieu of the ones that had been selected and ordered by 

the Ministry at no cost increase. The Ministry approved such offer101. 

469. Due to technical problems with the exhaust risers, Claimant submitted 

a RAW, but the Ministry denied approval. Claimant claims that the changes 

that it had to implement exceeded the minor modifications reasonably 

expected by Claimant based on the information available prior to the bid 

preparation, and the resulting additional costs were not included in the 

Contract price, Claimant being entitled to be compensated for all such 

change and added work. Claimant had to fabricate and install stainless steel 

exhaust risers for the four (4) lifeboats aboard each of F-21 and F-22. 

470. For the extra work required which was not part of the Contract 

specification, Claimant claims a credit in the amount of US$ 8,702 before 

computing interest accruing thereon. 

 Decision by the Arbitral Tribunal 

471. As per Reference 9 attached to REA EXH. C.127, the Ministry decided 

that the engine installation design was under the responsibility of Claimant 

and, consequently, that the additional expense was also under its exclusive 

responsibility. 

472. Indeed, there has been a significant change between the original 

                                                           
100 See REA EXH. C.127. 
101 See Reference 5 to REA EXH. C.127. 
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required to furnish new handrails as a part of the new plating installed. 

Nonetheless, the relevant specifications make no mention of any new 

additional handrails. 

487. Following the discussions with the Ministry, Claimant complied with the 

demands of the Ministry and furnished new additional handrails that the 

Ministry required. Claimant claims a credit in the amount of US$ 44,494 

before computing interest accruing thereon. 

 Decision by the Arbitral Tribunal 

488. The report submitted by Claimant on this specific topic and the position 

assumed by the Ministry are in contradiction. While Claimant claims that the 

specifications did not provide for its fabricating and installing new handrails, 

the Ministry states that the equipment and systems located in the four (4) 

main machine premises were changed between 80% up to 100% from the 

original arrangement. Therefore, it stated, all the plating and its respective 

handrailing had to be installed new, since these comply with a new design 

where the handrails are an integral part of these premises and must be 

installed new without any type of extra cost for the Ministry110. 

489. Claimant, despite its allegations that the Contract specifications did not 

provide for the replacement of handrails, did however mention that the 

Contract work required Claimant to modify and repair certain components of 

the ships which then led to a need for modification of some handrails. It 

also provided for the replacement of existing handrails that were badly 

deteriorated. 

490. Claimant, however, has not submitted the applicable Contract 

specifications so as to provide the Arbitral Tribunal with evidence of the 

requirements, nor has Claimant explained why the arguments tendered by 

the Ministry could not prevail from a technical standpoint. Claimant has 

failed to discharge the burden of proof imposed upon it, and the mere 

allegations are insufficient to substantiate its claim. 

491. Hence, the Arbitral Tribunal dismisses this claim. 

                                                           
110 See Reference 6 to REA EXH. C.129. 
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compensate it for the approved work. 

645. In its response, the Ministry challenges the arguments raised by 

Claimant and claims that all payments have been properly made under 

certain RAWs. The Ministry argues that the materials were damaged during 

the period of storage at the shipyard due to the lack of proper protection 

provided by the shipyard. The Ministry further claims that all items removed 

from the Frigates were exposed to adverse weather conditions. 

 Decision by the Arbitral Tribunal 

646. The arguments put forward by the Ministry with respect to the lack of 

protection of the removed items are not accompanied by any evidence to 

confirm its assertions. 

647. As has been the case in other claims appraised by the Arbitral Tribunal, 

the argument relating to the fact that the Frigates were inspected upon 

their arrival at the shipyard is used as a general excuse to pass onto 

Claimant any and all responsibility associated with either deteriorated or 

missing components. 

648. Conversely, Claimant provided the MSCR related to such claim. 

Nonetheless, while it claims that it was approved by the Ministry, the latter 

entity makes no reference to it and, in turn, refers to RAWs. 

649. In reviewing the MSCR, the Arbitral Tribunal had access to the 

drawings prepared by Claimant and which are attached thereto. Such work 

was out of the scope approved by the Parties, and the approval of the MSCR 

satisfied the requirement for the implementation of such services and the 

fabrication and installation of the stanchion bases and brace lugs. 

650. Furthermore, it is indisputable that such work was absolutely 

necessary to reinstall the lifeline system for safety purposes. 

651. Hence, the Arbitral Tribunal awards this claim and orders the Ministry 

to pay Claimant the amount of US$ 84,973 plus interest accruing thereon. 
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Nevertheless, the core discussion does not deal with the description of 

works performed (which is not disputed) but rather with whether such 

works were included or not within the description contained in Contract 

Specification C.47, item 113-32-001. The Parties assume different positions 

and both are adamant in putting forward their arguments. 

670. The Arbitral Tribunal notes that, as was the case in other claims, 

Claimant did not submit a RAW for approval by the Ministry of the work now 

claimed. Claimant did not issue a RAW to obtain prior approval from the 

Ministry nor draw the attention of the Ministry to the additional nature of 

the work to be performed. This would be more important when the basis for 

the controversy derived from the interpretation of the letter of the Contract 

Specification as a means to determine the extent of the works that had 

been foreseen when the specifications were drawn up and prepared. 

Nonetheless, the factual matters brought forth by Claimant and the 

additional facts that a visual inspection would not suffice to determine the 

deteriorated condition and that the number of shots that went far beyond 

the standard are important elements that have to be taken into 

consideration by the Arbitral Tribunal. 

671. The absolute necessity element that plays a major role when applying 

Clause 59 is not, per se, an automatic recognition of the right of Claimant to 

be reimbursed. It is true that Claimant failed to evidence that it 

communicated to the Ministry contemporaneously with the performance of 

the work that it claims fell outside the scope of work agreed upon and that 

it should be reimbursed. However, as Claimant has claimed in other cases, 

the VIC was on the ground and supervised the work performed, which 

estops the Ministry from challenging the performance of extra work and the 

obligation to reimburse Claimant. Having considered the positions assumed 

by both Parties with respect to this claim, the Arbitral Tribunal finds that 

such works were absolutely necessary for the fulfillment of the Contract and 

could hardly have been scheduled in light of the condition determined upon 

inspection at the shipyard. 

672. Hence, this claim is awarded and the Ministry is ordered to pay 

Claimant the amount of US$ 2,847,031 plus interest accruing thereon. 
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dismantled by Claimant was due to the improper conditions of storage for 

which Claimant bears responsibility. The ducts were left exposed to 

inclement weather, and the condition was aggravated by Hurricane 

Georges, which exposed them to wind and salt water. The Ministry finally 

states that such ducts were under the custody of Claimant and it had to 

replace them once it was indemnified by the insurer. 

946. In its response, Claimant avers that it has provided testimony that it 

was not fully compensated for this work. 

 Decision by the Arbitral Tribunal 

947. Despite this extensive report by the Parties, two aspects have to be 

considered by the Arbitral Tribunal. As decided earlier, the change of 

supplier and the features finally chosen required certain replacements to 

make them compatible with the new system. The other aspect relates to the 

standard of proof required by Clause 59 of the Contract. 

948. In this claim, the evidence produced by Claimant is far from making 

the facts indisputable. First, the photos of deteriorated ventilation ducts 

introduced into the record226 are undated. The Arbitral Tribunal is not able 

to determine when they were actually taken. Their condition is controverted 

by an argument brought by the Ministry whereby the ducts were improperly 

stored and exposed to inclement weather conditions. Moreover, such 

condition might have been aggravated by the effects of Hurricane Georges. 

Claimant has not shown that the storage conditions were, in turn, proper for 

this kind of material. 

949. Moreover, Claimant recognizes that it had to dismantle the ventilation 

ducts when it discovered the deterioration of the same. The Ministry claims 

that in dismantling the ducts, Claimant had decided to replace all of them 

with new ducts. There is no evidence that the condition may have been 

worsened upon dismantling the said ducts, nor has Claimant elaborated on 

such argument. 

950. As aforesaid, under the original Specification, which Claimant 

                                                           
226 See Reference 2 to REA EXH. C.59. 
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the shafting and OD boxes under RAW 970019 and related OCRs which 

covered the only structural work envisioned at that time. The removal 

process revealed structural deficiencies that also made it absolutely 

necessary for Claimant to install temporary steel support structures to 

facilitate the removal and reinstallation of the OD boxes. The structural 

deficiencies prevented Claimant from using its planned, normal, rigging 

procedures for handling and moving large components and the then-

required services were not included in such RAW as they were unforeseen at 

the time the RAW was prepared. Claimant reports that the Ministry refused 

to authorize payment for the extra structural work. Claimant claims, 

therefore, a credit of US$ 89,699. 

959. In Annex A, the Ministry confirms that it authorized under the 

aforementioned RAW all works related to the OD boxes and that at such 

time both the Ministry and Claimant were in agreement with the price 

offered by Claimant and the scope of the work contracted thereunder. 

960. The Ministry claims that if Claimant has problems with the removal of 

the equipment, Claimant must be the one to bear the costs associated with 

the ongoing work. The Contract does not authorize adjustments to prices 

agreed by the Parties due to problems encountered by Claimant. The 

Ministry states that it must be assumed that a shipyard of the size and 

importance of Claimant must know in detail its naval business and, when it 

offers a price, it is implied that it has taken into account all problems that 

may arise and the difficulties that may be encountered. 

961. Claimant, in its response, asserts that it has demonstrated that the 

RAW does not cover the structural deficiencies which were previously 

unknown to the Parties. 

 Decision by the Arbitral Tribunal 

962. The costs associated with the problems with which Claimant was 

confronted during the removal of the equipment should have been claimed 

to the extent to which Claimant could legitimately prove that such costs had 

not been considered upon proposing the price. 

963. It is indisputable that problems occurred, but it is also indisputable 
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analysis and a stress analysis using Ultrasonic Testing (UT) to verify the 

structural adequacy of an aft mast leg to the ship. 

982. Claimant states that the Ministry alleged that the ships had been 

vibration free when they arrived at the shipyard and that Claimant was 

responsible for identifying and correcting all causes of objectionable 

vibration. 

983. Claimant also states that the Ministry consistently pressed its position 

that Claimant was responsible under the Contract for any and all required 

corrective actions. Claimant contended by stating that none of its work had 

caused the observed vibration and the only way to identify and correct the 

causes of vibration was to conduct a complete engineering analysis which 

was not required under the Contract. References to the relevant REA EXH 

show exchanges of correspondence between the Parties. 

984. Claimant states that the UT inspection then conducted would not have 

been necessary had the Ministry not failed to furnish technical data showing 

how the ships were originally constructed. Claimant claims a credit of US$ 

6,515 before computing interest accruing thereon. 

985. In Annex A, the Ministry alleges that it was not informed of the need 

for UT and was not present during any testing. The Ministry further states 

that the works necessary for the installation of the new radar antenna Elta 

3D were contemplated by the Specification and there exist no additional 

costs to perform such works. 

986. Claimant claims that the assertion by the Ministry is incorrect as it 

approved the MSCR and was aware of all work performed by Claimant on 

the Frigates. 

Decision by the Arbitral Tribunal 

987. This claim and the discussions related to it clearly show a 

disagreement between the Parties as to the extent of the works required 

under the relevant Specification. The summary of the correspondences 

exchanged indicates the different positions assumed by the Parties. While 

the Ministry insisted on such works being covered by the technical 
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equipment241 citing material safety concerns. On the basis of MSCRs 

prepared by Claimant and approved by the Ministry, Claimant performed 

the work defined therein but was not paid for the added and changed work 

on the Frigates. Claimant claims a credit for the work and related 

procurement in the amount of US$ 36,913 before computing interest 

accruing thereon. 

1072. In Annex A, the Ministry asserts that no monies are due to Claimant. 

The extent of the works to be performed was described in the Specification 

and it was implicit that it should be incumbent upon Claimant to provide in 

the interim period of maintenance of the switchboard alternative sources of 

power. It was Claimant, as per the Ministry, who selected the subcontractor 

for such maintenance and it was clear that it should incur the costs 

associated with the temporary power supply equipment. 

 Decision by the Arbitral Tribunal 

1073. The technical specification is very detailed on the different works to 

be performed by Claimant during the maintenance period. It is indisputable 

that, for performing the system testing operations, electrical power to 

energize the equipment was necessary. 

1074. Nonetheless, due to the late receipt of material to complete the 

unplanned repairs authorized by the Ministry, an alternative source of 

energy would be required to start testing activities. Without such temporary 

source of electric power, the testing would be impossible, and more 

extensive delays would be experienced. 

1075. The Arbitral Tribunal notes that such problems occurred in May 2000. 

Claimant advised the Ministry accordingly242, and this was the subject of a 

weekly progress meeting during which the matter was discussed by the 

Parties. Moreover, Reference 2 indicates credits have been given for certain 

jobs that were in the end found unnecessary in view of the replacement of 

components in the main switchboard of both Frigates. 

                                                           
241 See Reference 8 to REA EXH. C.76. 
242 See Reference 5 to REA EXH. C.76. 
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amount of US$ 173,948 before computing interest accruing thereon. 

1087. In Annex A, the Ministry asserts that Specification A-11 clearly 

indicates that Claimant had to supply and install 715 batteries and, further, 

that Claimant should produce the design and adjustment of the system as 

well as the containers to receive the new batteries. Thus, the Ministry 

asserts that the first part of the claim is unjustified, since Claimant claims 

that it had to produce additional engineering to determine the type of 

battery to be installed. The Ministry states that such jobs were part of the 

technical specification that indicated that Claimant had to identify the 

batteries that would replace the existing ones. 

1088. As far as the reversal of the credit requested by Claimant is 

concerned, such claim may not be admitted, since this negotiation took 

place at an earlier stage and both Parties checked the number of batteries 

existing on board and, thereafter, Claimant raised no claim. 

1089. In its response, Claimant states that the Ministry has not submitted 

any evidence to support its claims regarding the alleged records. 

 Decision by the Arbitral Tribunal 

1090. This claim deals with extra or additional work claimed by Claimant 

and disputed by the Ministry. 

1091. Moreover, the Parties disagree as to the interpretation of the 

provisions of the relevant technical specification. This claim comes to this 

arbitration following a long discussion between the Parties during which the 

Ministry voiced its understanding as to such services being required under 

the technical specification, and Claimant saying they were not. 

1092. The Arbitral Tribunal repeats that it has determined the requirements 

to be met by Claimant to obtain compensation under Clause 59, as an 

exceptional contractual mechanism. In this case, neither requirement has 

been met, nor has Claimant produced evidence that such costs were due 

because they were not included in the technical specification. 

1093. As far as the reversal of the credit given to the Ministry is concerned, 

it is unclear from the record the methodology for its calculation, and the 
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that the delay in the installation of the cables and the associated delay 

impact to testing and ship redelivery was the sole responsibility of the 

Ministry. 

1099. In response, the Ministry said that cabling was not a technical issue 

since the need for new cable had been established, and therefore the 

Technical Arbitration was not applicable. Hence, Claimant claims to have 

installed 15,900 linear feet of new cabling for the Fire Control System on F-

21 and F-22 combined. Claimant claims a credit of US$ 430,783 before 

computing interest accruing thereon. 

1100. In Annex A, the Ministry states that, upon receiving a RAW from 

Claimant whereby it requested the authorization for the acquisition of 

cabling for the Fire Control System, it expressed to Claimant that the 

acquisition of all material was included in the Specifications that had been 

established for this system and should be installed at no additional cost. The 

Ministry claims that later such RAW was resubmitted to it, and it was 

answered identically. 

1101. The Ministry also reports that following long discussions held by the 

Parties, Claimant understood the reasons raised by the Ministry were 

correct and installed the cables, as indicated in the technical 

specifications248. 

 Decision by the Arbitral Tribunal 

1102. It is undisputed that the existing cables could not be re-used due to 

their incompatibility with the new system. The re-use of the existing cables 

as directed by the Ministry would result in a non-operational Fire Control 

System as well as the lack of interfaced combat systems. This is 

uncontroversial in this case. 

1103. It is true that the original amount of cables was greater prior to being 

reduced by virtue of the instructions given to Claimant by the Ministry due 

to the forecasted partial re-use.  

                                                           
248 See item 2, numeral 14 of Technical Specification No. 123-05-001 dated July 3, 2000, expressly 
referred to in Reference 9 to REA EXH. C.79. 
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responsible for the design, procurement of services, equipment, software, 

interface with other systems and the delivery of the requisite technical 

documentation. 

1116. The Ministry makes reference to the revised technical specification251 

to state that it is clear that Claimant was required to provide and install new 

multi conductor cabling in accordance with MIL-STD-2003. Item (b) refers 

to preparation of the spaces where the new speed log SRD.421 system 

equipment shall be installed. 

1117. The Ministry rejects the assertion by Claimant that the new system 

was unknown to it since, at the time the WDCs took place, it offered a price 

of US$ 280,102 to install the system, which was accepted by the Ministry. 

Thus, the Ministry rejects the claim for additional compensation for other 

works that have not been taken into account in drawing up and preparing 

the original offer. 

 Decision by the Arbitral Tribunal 

1118. This claim relates to extra and additional services performed by 

Claimant in addition to those allegedly taken into account upon preparing 

the offer. The Arbitral Tribunal notes that, although the Ministry refers to a 

credit given to it by Claimant, such aspect is not referred to by Claimant in 

the REA EXH in question. 

1119. Undoubtedly, the revised technical specifications confirm the 

allegations made by the Ministry as to the scope of the job. 

1120. The Arbitral Tribunal further notes that, differently from other cases, 

Claimant has not issued any OCRs or RAWs to be submitted to the Ministry. 

Although Claimant claims that its offer was based on preliminary 

information provided by the Ministry and Sperry, the reality is that there is 

no evidence in this case of any action taken by Claimant upon complete 

technical information becoming available. 

1121. Claimant has not met the requirements for such claim being eligible 

under Clause 59. The level of evidence provided by Claimant is not 

                                                           
251 See item(b)(3)(m) as attached as Reference 2 to REA EXH. C.80. 
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US$ 1,732,177. 

 Decision by the Arbitral Tribunal 

1188. This claim does not involve any discussions between the Parties as to 

the extra or additional nature of the installation of new cable by Claimant in 

connection with the radar system. Decided by the Parties during the WDCs, 

Claimant submitted a price proposal which was approved by the Ministry, 

and the Parties agreed that no increase of cable would be necessary. The 

main discussion now is the amount of cable actually required to be installed 

upon Claimant receiving the information from the vendor of SHINCOM. 

1189. The fact that Claimant had to estimate the total amount of cable to 

be installed at the time of the bid and again following the decision to change 

the system but prior to receiving all the information from the SHINCOM 

system vendor would have created, as it actually did, a shortfall of cable in 

such estimate. The important aspect related to such claim is that the 

Ministry approved the change following the WDC and recognized that it 

derived from the decision then made. Thus, the additional amount of cable, 

as a complement of the initial change and once aligned with the elements 

decided at such time, must be compensated. 

1190. The argument made by the Ministry, that it might have been a bad 

estimate by Claimant, may not prevail. The Parties revised jointly the 

technical specification and their conclusion on the basis of the information 

available was that no increase was necessary. Since Claimant installed more 

than 34,000 linear feet than estimated cannot be due to a bad estimate. It 

certainly derived from the lack of information which was only released by 

the vendor at a later stage. 

1191. The amount of additional cable speaks for itself in terms of the 

increase being necessary to allow the proper operation of the system. Thus, 

the Arbitral Tribunal finds that such claim must be treated and decided in 

light of the provision contained in Clause 59. 

1192. Hence, the Arbitral Tribunal awards this claim and orders the Ministry 

to pay Claimant the amount of US$ 1,732,177 plus interest accruing 

thereon. 

Case 1:18-cv-00469-KBJ   Document 1-6   Filed 02/27/18   Page 245 of 359







































 

257 
 

flies in the face of the express language of the Specification. 

 Decision by the Arbitral Tribunal 

1306. This claim is by far the most detailed one among those submitted by 

Claimant. Claimant claims to have incurred costs related to direct-charge 

labor efforts by its engineering, program support and change order 

personnel, which efforts were not reasonably foreseeable in March 1999. 

1307. Notwithstanding the arguments tendered by Claimant, the repetitive 

requests for compensation based on extra work allegedly done following 

such a thorough revision of a technical specification is incompatible with the 

fixed price nature of the Contract. 

1308. Upon agreeing on the terms applicable to the upgrade of the fire 

control system, the Parties had had long discussions and meetings on that 

specific topic, including with the assistance and participation of the selected 

provider IAI-MBT. 

1309. The assertions made by the Ministry, although challenged by 

Claimant, make sense in the context that surrounded the revision of the 

technical specification. Some of the additional costs claimed, which Claimant 

claims were unforeseen, such as the HAT/SAT, could have been estimated 

based on the experience of both Claimant and IAI-MBT in similar cases. 

References to deterioration of cable and replacement thereof have already 

been addressed by the Arbitral Tribunal in appraising REA-79. 

1310. The replacement of a fire control system, as explained by Claimant, 

is, per se, a very complex job, and any estimate as to the incremental price 

should have been taken into account with a view to avoid the current 

discussion of a claim for extra services and works. 

1311. Claimant also states that it proceeded with the Act of Final 

Acceptance without the Ministry settling those extra costs and failing to 

fulfill its obligations. 

1312. The Arbitral Tribunal finds that the aspects related to this case do not 

authorize the application of a compensation to Claimant under Clause 59. It 

is not a matter of simply verifying the compliance with the requirements for 
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from one ship and transferred them to the other. This was a decision made 

by Claimant as a means to perform the maintenance. The Ministry says that 

it refused to accept equipment that had already been tested due to changes 

of electronic components that occurred later. In such cases, the Ministry 

ordered new testing. 

1318. Claimant states that the Ministry contended that it was required to 

replace missing parts under the relevant specifications. Nonetheless, 

Claimant submitted the bid and signed the Contract under the expectation 

that the Frigates would be maintained in working condition. Its bid, 

Claimant says, could not have assumed that it would be necessary to 

replace parts essential to the proper operation of the Frigates, or that it 

would be necessary to replace other parts that the Ministry admitted it 

removed after the ships arrival. 

1319. As a result, this work which was fundamental for the completion of 

the Contract work, was out-of-scope. Claimant states that the Ministry 

implicitly acknowledged this when it agreed to pay for the parts. 

Nonetheless, it refused to pay for the work associated with the replacement 

of the parts. 

 Decision by the Arbitral Tribunal 

1320. One important aspect to be highlighted is that the Ministry has settled 

the compensation due in connection with the works under the technical 

specification and provided for procurement of replacement electronic 

parts/components themselves. 

1321. Nevertheless, the Ministry still owes Claimant the administrative, 

clerical, and research costs and for worked performed by Prisma, which is 

the subject of this claim. 

1322. Notwithstanding the assertions made by the Ministry for not paying 

Claimant the credit referred to herein, the Arbitral Tribunal finds that the 

behavior of the Ministry with respect to accepting to pay for the materials 

and, further, for procuring the replacement parts/components, indicates 

that such behavior is inconsistent with the allegations. If the Ministry 

recognized as due certain amounts in contradiction with its asserted 
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Tribunal finds that the scope of this claim is different from the works 

required from Claimant thereunder. In this case, Claimant is claiming the 

extra works that it was required to perform were to provide the 

manufacture and installation of a formed seachest. The nature of such 

works may not be comingled with the scope of work under the Specification. 

Claimant performed the replacement of 66 tons of steel plating on the hulls, 

this meaning flat pieces. 

1341. It makes sense when Claimant states that costs could not have been 

included in its bid price insofar as such requirement did not exist at such 

time. Moreover, the Parties agreed on the replacement of the seachests 

following the commencement of the works, at which time Claimant was 

directed by the Ministry to perform such replacements. Thus, the Arbitral 

Tribunal finds such works to be extra works. 

1342. The question that remains to be answered is whether those extra 

works are eligible for compensation under Clause 59 of the Contract or, 

conversely, under Clause 8. 

1343. The Arbitral Tribunal has explained repeatedly that application of 

Clause 59 must abide by certain requirements due to the fixed price nature 

of the Contract and the exceptionality of such mechanism. 

1344. It must be stressed that Clause 59 introduced a requirement as to the 

work being absolutely necessary for the fulfillment of the Contract. 

Fulfillment of the Contract means that the Frigates upon redelivery were 

retrofitted, with their systems upgraded or in full operational condition. 

1345. The main purpose of the replacement of the seachests was to make 

the Frigates seaworthy. The Parties agreed that it was necessary, and the 

excuse made by the Ministry was that a provision in the technical 

specifications supposedly contemplated such works. Had that been the case, 

the Parties need not have agreed on the performance of the works. 

1346. The Arbitral Tribunal finds that such claim meets the requirements to 

trigger the operation of Clause 59 since such works were actually absolutely 

necessary for the fulfillment of the Contract. 
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submitted its Counterclaim against Claimant318. The Ministry defended its 

right to file a counterclaim under Clause 42 of the Contract but stated that 

doing so may not, in any way, be deemed as the Ministry recognizing the 

jurisdiction of the Arbitral Tribunal. 

1612. As a matter of introduction, the Ministry claims that the counterclaim 

is based on significant defaults by Claimant, which are summarized as 

follows: (i) the late redelivery of the Frigates almost two years following the 

original due date, (ii) failed significantly to perform certain works which 

were encompassed by the purpose of the Contract, (iii) failed to maintain 

the insurances provided by the Contract and (iv) failed to abide by the 

technical warranty in connection with the works performed by it. 

1613. The Ministry asserts that the Contract was executed by the Parties on 

December 17, 1997, and its main contractual obligation was to make 

different payments, which were scheduled to occur in accordance with the 

verification of seven (7) milestones representing the physical advance of the 

works. The Ministry timely met all of its payment obligations under the 

Contract, and the funds were deposited since its inception under the trust 

arrangement established for that specific purpose. 

1614. The Ministry asserts that Claimant was responsible for the 

performance of the works associated with the major overhaul of the 

Frigates in accordance with the requirements of the relevant Technical 

Specifications. The works had to be performed by Claimant using first-class 

materials and, to ensure reliability as well as the workmanship to be 

applied, in accordance with the norms identified as MIL-I-45208, of the U.S. 

Defense Department. Claimant had to redeliver the ships with spare parts 

and technical manuals of equipment and systems. 

1615. The Ministry avers that the term for the redelivery of the ships was 

twenty (20) months following the date of execution by the Parties of the Act 

of Commencement of Services. Any extension of time for such redelivery 

could only occur in compliance with Clause 3, Third Paragraph of the 

Contract and upon the occurrence of any of the events referred to therein. 

                                                           
318 Respondent Counterclaim, ¶¶ 296 through 445. 
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contractual scope. 

1622. The Ministry asserts that the Parties agreed upon a penalty clause as 

an exclusive mechanism to indemnify the damages suffered in case of 

delays in the redelivery schedule of the Frigates. The penalty clause may be 

applied without the need for the Ministry to produce any evidence of the 

damages suffered due to such delay and its operation is triggered by the 

mere delay. 

1623. The foregoing notwithstanding, the Ministry avers that due to such 

delay the Bolivarian Republic of Venezuela was seriously deprived of its 

naval equipment and, generally, of its military potential. This led the 

Ministry to restructure its military strategy for domestic and international 

defense. 

1624. The Ministry further reports on the costs incurred by it in maintaining 

active at the site the VIC. This required the payment of wages and the 

impossibility of having its military personnel allocated to the VIC engaged in 

other regular activities in Venezuela, which represented a diminution of its 

troops. Moreover, due to the trip engaged by the troops for sailing the 

Frigates back to Venezuela, which did not occur, it also incurred substantial 

costs associated with a 400-person troop. 

1625. Following the analysis of the penalty clause, as detailed in the 

Contract, the Ministry avers that the works that Claimant failed to fulfill 

have never been solved, including not only the works that failed to be 

performed, but also pending trials and tests, and the failure to deliver the 

technical manuals and tooling and other items that were listed when the 

Frigates were redelivered upon the execution of the Act of Final Acceptance. 

1626. In light of such damages allegedly caused by Claimant to the 

Ministry, the Ministry claims an indemnification of US$ 75.9 million, as 

determined with interest accruing thereon as of July 4, 2014. The 

indemnification amount claimed by the Ministry is broken down into a 

principal amount of US$ 61.3 million and US$ 14.6 million as interest. 
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intrinsic relationship with the fulfillment of the obligation by the party 

against which it is claimed. As a matter of principle, the penalty clause that 

pre-liquidates damages encompasses another important function, i.e. it has 

a coercive component to the extent that its existence is designed to also 

dissuade the party subject to it from defaulting. 

1667. The continental laws generally contain in their civil codes provisions 

designed to moderate the stringency of the indemnification under the 

penalty clause should the party obligated thereunder have, however, 

performed its obligations under the relevant contract. The amount of 

indemnification may be excessive depending on the fulfillment of the 

contractual obligations by such party. 

1668. In Venezuela, Article 1260 of the Civil Code actually reflects such 

circumstance, and it states that the judge (in this case, by the Arbitral 

Tribunal) may reduce the amount of the indemnification due if the 

obligation is partially fulfilled. 

1669. The first aspect derived from the letter of such provision is the 

moment for ascertaining the partial fulfillment of the obligation. Indeed, this 

may only be determined at the end of the contract when the parties shall 

accept or reject the object of the contract. The other remaining aspect is 

that such legal provision does not require evidence of a certain percentage 

of the work actually performed, but it simply refers to partial performance.  

This implies that the judge (or the arbitral tribunal) may determine the 

reduction and has to take into account the elements contained in the record 

and his/her findings as to the factual framework. 

1670. The decision to be made by the Arbitral Tribunal on those grounds is 

the application of a legal provision contained in the Venezuelan legal 

system. Such provision contains a command to the arbitral tribunal that 

may reduce the penalty as an equitable solution. This, however, does not 

mean that the judge (or the arbitral tribunal) in applying such provision is 

deciding at equity. The decision is made by application of a legal provision, 

and legal provisions do contain equitable solutions to be applied. 

1671. It is undisputed that, despite the delay, the Frigates were redelivered 
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REA # AMOUNT IN US$ 

94 100,581.50 

95 4,299.00 

97 7,065.00 

98 1,416,767.00 

99 2,863,798.00 

100 7,191.00 

101 29,714.00 

109 170,735.00 

110 272,105.00 

115 61,147.00 

118 443,181.00 

121 29,512.00 

122 14,085.00 

123 303,125.00 

125 53,562.00 

127 8,702.00 

128 38,501.00 

132 89,135.00 

1 403,320.00 

2, 3 & 91 3,606,375.00 

6 45,839.00 

8 954,449.00 

13 84,973.00 

15 2,847,031.00 

17 17,973.00 

18 5,032.00 

19 208,624.00 

20 256,374.00 

21 & 47 3,415,644.00 

28 179,684.00 

30 22,415.00 
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