




































































60.

61.

62.

Agreement constitutes a plain offer to arbitrate, permits the investor to choose the
forum, and does not require an additional consent expressed in a separate
agreement. It refers to the principle of harmonisation under the VCLT, which (it
states) supports the Claimant’s interpretation of Article 17. The Claimant further
submits that, not only does Article 17 of the OIC Agreement contain a valid and
full consent to arbitration, but it also establishes the detailed procedure of an ad
hoc investor-state arbitration. It refers to specific language in Article 17 of the
OIC Agreement to support its interpretation, including the reference to “nationals”
in Article 17(2)(d). It argues that conciliation is voluntary and not mandatory, and
in any event should not be given a formalistic interpretation. It states that, if
Article 17 does not contain the required consent to arbitrate, then the Claimant is
entitled to seek resolution of disputes with the Respondent by virtue of the MFN
clause in Article 8 of the OIC Agreement.

Concerning the Respondent’s allegation that Article 17 of the OIC Agreement
does not contain the consent of a State Party to arbitrate disputes with a private
individual, the Claimant submits that, apart from reflecting the minimal nature of
the benefits provided to investors by the OIC Agreement, the preamble says

nothing concerning the existence or otherwise of investor-State arbitration.

The Claimant refers to the reports provided by its legal experts (Mr Mohamed
Madkour and Dr Walid Ben Hamida) which confirm that the Claimant’s claims
have been made under the auspices of the OIC Agreement. However, it also
confirms that familiarity with the OIC Agreement appears to be confined to
investment arbitration specialists, while the governments of signatory States
confess to being unaware even that the OIC Agreement exists. The Claimant

states that this ignorance appears to extend even to the OIC Secretariat itself.

According to the Claimant, the Respondent has not been able to produce support
from the OIC Secretary General or the OIC itself, since neither of the
Respondent’s experts participated in the negotiation and drafting of the OIC
Agreement, and even Mr. Pirzada left the organization soon after the entry into
force of the OIC Agreement. Furthermore, Mr Madkour has explained in his

expert opinion that, following several phone calls with the OIC officials related to
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63.

64.

65.

personal work conducted by Mr Madkour, he discovered that they did not have
any details regarding the OIC Agreement or minutes of meetings discussing the

negotiation rounds of the OIC Agreement.

The Claimant also submits that the Respondent relies on subsequent practice in its
submissions when there is no such practice within the meaning of Article
31(3)(b). According to the Claimant, a subsequent practice requires consistent
actions. The Claimant states that the conditions are not met here where only a few
cases have been reportedly brought pursuant to Article 17 of the OIC agreement

and where state practice is divergent, as demonstrated by Mr Madkour.

Furthermore, the Claimant states that his criminal convictions are no bar to his
claim. The Claimant alleges that there were fundamental flaws in the “indictment”
and that he was in fact prevented from defending the charges against him. He
states that the alleged illegal conduct is no bar to his claim, either in international
law or under Article 9 of the OIC Agreement. The Claimant further alleges that he
was an investor in FGAH, and that he did not consent to Bank Century being
placed under administration. The Claimant states that (i) he does have a valid
claim under Article 10 of the OIC Agreement; (ii) Bank Century was not
worthless at the time of the expropriation; (iii) there is a claim for violation of the
fair and equitable treatment standard under the OIC Agreement by virtue of the
MFN clause in Article 8; (iv) the Claimant was not obliged to exhaust local
remedies since local remedies were not effective; and (v) that the Claimant
remains protected by the minimum standard of treatment in customary

international law.

As regards Respondent’s application for costs, the Claimant states that the
Respondent has not attempted to meet the standards internationally recognised as
preconditions for these measures. The Claimant states that he has sufficient assets
to meet any costs award against him, and the Respondent has failed to satisfy the
test laid down in Article 26 of the UNCITRAL Arbitration Rules and therefore

this application should be dismissed.
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V1. THE DECISION OF THE TRIBUNAL:-

A.

THE INTERPRETATION OF ARTICLE 17 OF THE OIC AGREEMENT

66.

67.

68.

69.

Articles 16 and 17 of the OIC Agreement contain its dispute resolution provisions.
Article 16 provides for the right of investors to resort to national courts. Article 16
is relevant in this case to the extent that it affects or assists the interpretation of

Article 17.

Article 17 relates to conciliation and arbitration. The Claimant relies on Article 17
to commence this arbitration, stating in effect that, by ratifying the OIC
Agreement, the Republic of Indonesia has made an offer to arbitrate to investors
which the Claimant can accept and thereby establish a valid arbitration agreement
without any additional consent on the part of the State. The Claimant in effect
alleges that the OIC Agreement contains the mechanism familiar in bilateral
investment treaties whereby the treaty contains an open offer to arbitrate which is
accepted, and the jurisdiction established, by the commencement of the arbitration
on the part of the investor. The recognition of this mechanism is well established

in investment arbitration and has been recognised in many awards.

The Respondent states that Article 17 does not contain any offer to arbitrate or
consent to arbitrate on the part of the State. The Respondent states that Article 17
establishes a distinct mechanism requiring first that the State and the investor
enter into a separate agreement to conciliate a specific dispute, with the right to
arbitration only arising if conciliation in accordance with this agreement fails. It is
not disputed in this case that there is no separate agreement to conciliate (or
arbitrate) the dispute between the Parties, nor has any conciliation taken place.

Accordingly, the Respondent submits that the Tribunal has no jurisdiction.
The Parties have presented radically different interpretations of Article 17 of the

OIC Agreement, and the jurisdiction of this Tribunal depends upon the correct

interpretation of this Article. Accordingly, the Tribunal will first address the
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applicable principles of interpretation, before applying these principles to Article
17,

a) The Applicable Principles of Interpretation

70.

71.

The OIC Agreement is a treaty between states. Indonesia is not in fact a party to
the VCLT, but both Parties in this arbitration have relied upon and accepted the
VCLT to support their interpretations of Article 17. The Tribunal considers that
these arguments of the Parties, and the fact that the VCLT represents customary
international law on treaty interpretation, means that the applicable law to the
interpretation of Article 17 of the OIC Agreement is contained in Section 3

‘Interpretation of Treaties’ of the VCLT.

Section 3 VCLT contains 3 articles (Articles 31 to 33) which read as follows:
Article 31: General Rule of Interpretation

“1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and

purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition

to the text, including its preamble and annexes:

a) any agreement relating to the treaty which was made between all the parties in

connection with the conclusion of the treaty,

b) any instrument which was made by one of more parties in connection with the
conclusion of the treaty and accepted by the other parties as an instrument related
to the treaty.

3. There shall be taken into account, together with the context:

a) any subsequent agreement between the parties regarding the interpretation of the

treaty or the application of its provisions;
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b) any subsequent practice in the application of the treaty which establishes the

agreement of the parties regarding its interpretation,;

¢) any relevant rules of international law applicable in the relations between the

parties.

4. A special meaning shall be given to a term if it is established that the parties so

intended.”

Article 32: Supplementary Means of Interpretation

“Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine the

meaning when the interpretation according to article 31:

a) leaves the meaning ambiguous or obscure; or

b) leads to a result which is manifestly absurd or unreasonable.”

Article 33: Interpretation of Treaties Authenticated in two or more

Languages

“1. When a treaty has been authenticated in two or more languages, the text is equally
authoritative in each language, unless the treaty provides or the parties agree that, in

case of divergence, a particular text shall prevail.
2. A version of the treaty in a language other than one of those in which the text was
authenticated shall be considered an authentic text only if the treaty so provides or the

parties so agree.

3. The terms of the treaty are presumed to have the same meaning in each authentic

fext.
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4. Except where a particular text prevails in accordance with paragraph I, when a
comparison of the authentic texts discloses a difference of meaning which the
application of articles 31 and 32 does not remove, the meaning which best reconciles

the texts, having regard to the object and purpose of the treaty, shall be adopted.”

72. The Tribunal makes the following preliminary observations regarding the

application of these principles in the current arbitration:

72.1. Articles 31(2)(a) and (b): The Parties have not identified any agreement or
instruments in relation to the conclusion of the OIC Agreement that form part of
its context within the meaning of Articles 31(2)(a) and (b);

72.2. Articles 31(3) and (4): Although there is no subsequent agreement between the
Contracting Parties to the OIC Agreement regarding its interpretation or the
application of its provisions within the meaning of Article 31(3)(a), the
Respondent relies on the OIC Charter and the establishment of the IICJ as relevant
to the interpretation of the OIC Agreement. It also argues that the term
‘established” in the opening phrase of Article 17 of the OIC Agreement has a
special meaning intended by the Contracting Parties for the purposes of Article
31(4) VCLT. The Respondent also alleges that there is subsequent practice for the
purposes of Article 31(3)(b) in the application of Article 17 of the OIC Agreement
that confirms that there was never any intention by the State Parties to give

advance consent to arbitrate disputes with investors.

72.3. Article 31(3)(c): Other relevant rules of international law applicable to relations
between the parties. In respect of the interpretation of a treaty relating to a subject
matter such as the settlement of investment disputes which has undergone a rapid
transformation between the date of the Treaty and the date of interpretation, then

the Tribunal must consider in this context the rule of inter-temporal interpretation.
72.4. Article 32: Supplementary means of interpretation. The Parties have not relied

on any travaux préparatoires as supplementary means of interpretation within the

meaning of Article 32.
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72.5. Article 33: Authentic texts: The OIC Agreement is authenticated in three

languages, “each version being equally authentic” (Article 25 of the OIC
Agreement). This arbitration is being conducted in English, and the Parties and the

Tribunal have worked with the English and (to a limited extent) French texts.

The opening phrase of the English text contains a clumsy and ambiguous use of

‘

the word ‘entitled’ in the phrase “...disputes that may arise shall be entitled
through conciliation or arbitration...”. The French and Arabic texts, referred to
earlier, translate to the English ‘resolved’, which is a much more natural and
meaningful term in English than the term in fact used. The Tribunal considers that
the interpretation of ‘entitled’ in the sense of ‘entitled to resolution’ gives the
same meaning in each authentic text (Article 33(3) VCLT) and best reconciles the
text in regard to the object and purpose of the OIC Agreement (Article 33(4)

VCLT).

b) Investor-State Dispute Resolution Pursuant to the OIC Agreement:

13

74.

The preamble of the OIC Agreement refers to the anxiety of the Signatories to
develop ‘a favourable climate for investment’. The OIC Agreement contains
typical investment protection provisions, including guarantees of adequate
protection and security, incentives, freedom of movement of personnel, most-
favoured-nation protection rights, protection against expropriation, free transfer
and disposition of capital, compensation for the violation of rights, and national
treatment. The object and purpose of the OIC Agreement is investment,
promotion and protection by conferring a broad range of rights on investors, and

Article 17 must be interpreted in good faith in light of this object and purpose.

Article 16 confers the individual right of investors to resort to the ‘national
judicial system’ of the host state, with a proviso that the choice of national courts
or an arbitral tribunal results in the loss of the right of recourse to the other forum.
Article 16 is not an applicable law clause, but expressly contrasts the national

judicial system with arbitration.
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75,

7351,

152,

193,

76.

The opening phrase of Article 17 is ambiguously drafted. The reference to
“disputes” lacks a subject, so it is not clear whether Contracting Parties or
investors, or both, are entitled to seek to resolve their disputes through
conciliation or arbitration. However, the Tribunal considers that it is implicit in
the language of Articles 16 and 17, and consistent with the object and purpose of
the OIC Agreement, to conclude that Article 17 provides for investor-state

arbitration. In particular the Tribunal refers to the following:

Article 17 uses the undefined term ‘parties to the dispute’. If resort to conciliation
and arbitration were intended to be confined to State Parties alone as the
Respondent argues, Article 17 would have made this explicit through the use of
the defined expression ‘Contracting Parties’. ‘Investors’ are clearly envisaged, as
in clauses 3, 6 and 16 of the OIC Agreement. Accordingly, the Tribunal considers

that the expression ‘parties’ in Article 17 includes both states and investors;

Article 17(2)(d) uses the terms ‘contracting parties’ and ‘parties’ in a manner that
distinguishes the State parties to the OIC Agreement from the parties to the
arbitration. It also explicitly refers to the enforcement of an award against an
“investor” and therefore is based on the understanding that the arbitration

procedure in Article 17 can be used by investors;

The proviso to Article 16 requires an investor to make an irrevocable choice
between seeking recourse in national courts or before an arbitral tribunal. In
modern investment law, this is known as a ‘fork-in-the-road’ clause. The proviso
to Article 16 demonstrates that the investor has a right to arbitration under the OIC
Agreement, and, logically, this right is pursuant to the arbitration provisions in
Article 17. The proviso to Article 16, by creating an immediate right to arbitration
and in accordance with the normal operation of a fork-in-the-road provision, also
confirms that exhaustion of local remedies is not required as a pre-requisite to

arbitration.

For these reasons the Tribunal concludes that Article 17 of the OIC Agreement

effectively creates an investor-state arbitration clause.
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¢)

Consent to Arbitrate under Article 17 of the OIC Agreement:

i 8

78.

72,

80.

The Respondent argues that, if investor-state arbitration is possible under Article
17, then the express consent of the state party is required. Article 17 does not
specifically refer to consent to arbitrate and in the Claimant’s submission. Article
17 constitutes an offer to arbitrate by the state parties, which the investor can
accept by commencing arbitration. In the Claimant’s view, Article 17 does not
require any separate consent to arbitrate by the State party after the dispute has

arisen.

Article 17(1) does refer to an agreement to conciliate. The Respondent argues that
Article 17 must be interpreted in a logical sequence. Conciliation under the OIC
Agreement requires an express agreement between the investor and the State. The
investor can only proceed to arbitration after conciliation, and therefore arbitration
is also based on an express agreement after the dispute has arisen. It is not denied

by the Claimant that no such agreement exists in this case.

The Tribunal does not accept that Article 17 mandates (or even requires)
conciliation to precede arbitration, although the possibility of conciliation
followed by arbitration is definitely contemplated by Article 17(2)(a). The
opening phrase of Article 17 clearly refers to “arbitration or conciliation” as
alternatives. The proviso to Article 16 also contemplates resorts to national courts
or investment arbitration without any prior requirement of conciliation.
Accordingly, on a correct interpretation of Article 17, conciliation and arbitration
are separate forms of dispute resolution which may be used either sequentially or
alternatively, and the fact that there is no prior conciliation agreement is not an

obstacle to an investor-state arbitration.

The Respondent relies on “subsequent practice” of the State party that no claim by
an investor has ever been registered by the OIC Secretariat. However, this simple
negative assertion does not amount to evidence of “subsequent practice” by the
contracting parties to the OIC Agreement as to the need for State party consent to

investor-State arbitration. Besides, it appears that the OIC Agreement has not
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81.

82.

been widely known to its investors, although there are some indications from the

evidence in the case that this might now be changing.

From a contemporary perspective, the Tribunal finds that Article 17 constitutes an
investor-state arbitration provision, and there is nothing in this Article inconsistent
with the modern practice to interpret these clauses as constituting an open offer by
the state parties to investors, that can be accepted and the arbitration initiated,
without any separate agreement by the state party. However, the Respondent’s
expert, Mr. Pirzada, referred in his report to the fact that, at the time the OIC
Agreement was made, there was no concept of investor-state arbitration based on
an international investment treaty. Mr. Pirzada states that “the members of the
OIC did not visualise such a situation while sponsoring the treaty” (Mr Pirzada’s
report, paragraph 17). Further, the modern mechanism whereby the arbitration
provision in an investment treaty is interpreted as an open offer by state parties
was only definitively established after 1981 (e.g. Lanco v. the Republic of
Argentina, Award on Jurisdiction 40 ILM 457 (1998)). Nevertheless, in the
opinion of the Tribunal, the VCLT requires interpretation of the mens legis, not
the mens legislatoris. What the Members of the OIC did or did not visualise when
sponsoring the Treaty has not been established on the evidence; it is only Mr.
Pirzada’s bona fide view; but the Tribunal considers this as irrelevant; what is
relevant is not the intention of any one or more Members of the OIC, but what the
language used in the OIC means on an interpretation of the words used. The
Tribunal considers that the language of Article 17 can and should be interpreted
from a contemporary perspective and that it constitutes an open offer to arbitrate
that can be accepted by an investor, such as the Claimant, without any separate
express agreement to arbitrate by the Respondent. The Respondent, in effect, has

provided its consent to arbitrate in advance in Article 17 itself.

Article 17 is subject to only a single temporal limitation, being the opening phrase
“until an Organ for the settlement of disputes arising under the Agreement is
established”, which the Tribunal considers below. Apart from this phrase, the text
of Article 17, and particularly Article 17(2), describe an unexceptional arbitration
procedure covering commencement of the arbitration, appointment of the tribunal,

meetings, the final and binding effects of awards, and the obligation to enforce
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d)

83.

awards. The subject matter of the clause is the generic and undefined term
‘disputes’. The interpretation of Article 17 in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty and their context and in
light of the object and purpose is to make a contemporary interpretation that
favours the object of investment promotion and protection. The Tribunal
considers that the intention of the Contracting Parties to the OIC Agreement was
to create a dispute resolution mechanism that might develop with international
law. This interpretation requires Article 17 to be construed as containing an open
offer to investors by all state parties, including the Republic of Indonesia, which

the Claimant in this case has accepted by commencing the arbitration.

The Tribunal notes that an interpretation of a treaty that recognises the evolution
of international law since the signature of the treaty is recognised in the rule of
inter-temporal law, accords with the interpretation provisions of the VCLT, and

has also been recognised in the International Court of Justice.

The Opening Phrase of Article 17

84.

85.

86.

The opening phrase of Article 17 provides that the conciliation or arbitration
procedure applies “until an Organ for the settlement of disputes arising under the
Agreement is established. ” The Respondent submits that the relevant Organ is the
IICJ which was established in 1987, and, therefore, since this time the dispute
resolution procedure in Article 17 has had no further effect.

The Respondent’s expert witness Mr. Pirzarda confirmed that the 1ICJ was the
Organ for the settlement of disputes referred to in Article 17. He referred to
‘Resolution N° 13/5-P (IS) on the Establishment of the International Islamic Court
of Justice’ from the fifth Islamic summit conference in Kuwait in 1987.
Resolution N° 13/5 approves the Draft Statute of the IICJ, amends the OIC
Charter to refer to the IICJ, and invites members to ratify this amendment of the
OIC Charter.

Neither Resolution N° 13/5 nor the Draft Statute of the IICJ specifically designate
the IICJ as the dispute resolution organ contemplated by Article 17. The Draft

34



87.

88.

89.

Statute limits itself to stating that the IICJ is “the principle judicial organ of the
Organisation of the Islamic Conference” (Article 1). No specific competence or
jurisdiction in matters of investment promotion or protection is provided for in the
Draft Statute although Article 25 provides the jurisdiction referred to in other
treaties. The competence of the IICJ is expressly limited to inter-state disputes

(Article 21) and so it is not competent to decide an investor-state dispute.

The Claimant presented evidence calling into doubt that the IICJ was the Organ
contemplated in Article 17. A “Note Reviewing the OIC Agreement for the 25
session of the Standing Committee for Economic and Commercial Cooperation of
the OIC’ from 2009 referred to the need to establish a Dispute Settlement Organ
‘to enhance the degree of confidence to guarantee the investment promotion and a

better capital movement’.

The Tribunal finds that it has not been established in evidence that the IICJ is the
Organ contemplated by Article 17. The IICJ is a judicial organ, and does not
provide conciliation or arbitration services. It is not competent to decide investor-
state disputes. There is no confirmation by the Contracting Parties to the OIC
Agreement that the IICJ is the Organ referred to in Article 17.

Further, the IICJ was ‘established’ by Resolution N° 13/5 in name only. It is not
operational. It does not have, and never has had, any Registrar or Secretariat, nor
any facilities or Judges. In short, the IICJ is ‘established’ judicially (subject to an
issue unresolved by the evidence regarding whether its establishment has received
a sufficient number of ratifications for the legal purposes of the OIC Charter), but
not in any physical or operational sense. The Respondent submits that this is
sufficient for Article 17, which only provides that the organ for the settlement of
disputes be ‘established’, not that it be operational or effective. The Tribunal
rejects this formalistic interpretation of ‘established’. A purposive interpretation is
to be preferred. The object and purpose of Article 17 is to provide a dispute
mechanism for investment disputes, initially through a provisional mechanism of
ad hoc conciliation and arbitration, which will be subsequently replaced by a

permanent mechanism. A tribunal that does not physically exist or operate cannot
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resolve investment disputes, and therefore is not ‘established” for the purposes of
Article 17.

e) The Definition of Investor

90.

91.

92

The nationality requirements for an ‘investor’ are set out in Article 1 of the OIC
Agreement. The Claimant alleges its investment was made through FGAH as well
as by the Claimant personally. FGAH is a company registered in the Bahamas.
The Bahamas are not a Contracting Party to the OIC Agreement, and so FGAH is

not an ‘investor’ for the purposes of the OIC Agreement.

The Respondent has called into question whether the Claimant personally held
shares in Bank Century at the time it was placed in administration. The Claimant
has referred to evidence that the Respondent treated the Claimant as a shareholder
at the time, but has not identified the number of shares or the capacity in which he
held these shares. The Tribunal requires further evidence and submissions on the
Claimant’s condition as an ‘investor’ for the purposes of the OIC Agreement, and

this question is accordingly reserved until the merits phase of this arbitration.

The Tribunal notes that Respondent has also raised various other objections to the
admissibility or merits of the claim, such as (i) whether Article 10 of the OIC
Agreement has any application in respect of bona fide regulatory measures such
as the rescue of a bank from insolvency; (ii) whether the Claimant provided its
written consent to the Deposit Insurance Agency’s takeover of Bank Century; or
(iii) whether Bank Century’s shares were worthless at the time of the alleged
regulatory expropriation. These objections are reserved to the merits phase of the

arbitration.

f)  Conclusions

93.

For these reasons, the Tribunal finds that Article 17 established an effective
investor-state dispute provision between the Contracting Parties and investors of
other Contracting Parties, and that the Respondent had consented, as a

Contracting Party to the OIC Agreement, to arbitrate the dispute with the
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Claimant. The Tribunal’s jurisdiction and the admissibility of the claims depend
on further findings, particularly the Claimant demonstrating that it is an ‘investor’
for the purposes of the OIC Agreement. The Tribunal reserves these questions to

the merits phase of the arbitration.

B. ALLEGED CORRUPTION OF THE CLAIMANT

94.

95.

96.

97.

The Respondent submits that the Claimant has been involved in illegal and
immoral conduct, and has been criminally convicted by Indonesian courts for
allegations that include corruption and money laundering. The Respondent
submits that the Claimant’s conduct is to be considered illegal, not only under
Indonesian law, but also under Islamic Shari’a and International Law. The
Respondent therefore submits that pursuant to Article 9 of the OIC Agreement,

the Claimant is excluded from any legal protection provided by the Agreement.

The Claimant submits that there were fundamental flaws in his “indictment” and
that he was, in fact, prevented from defending the charges brought against him.
The Claimant also submits that he has been prevented from defending the charges
against him, in large part owing to misconduct within the team of police officers
investigating Bank Century after the bailout and representatives within the
Attorney General’s Office, including several instances of their requests for bribes

during the investigations.

The Claimant also submits that allegations of investor misconduct were brought in
the present arbitration only with respect to the operation of the investment, not to
its making. It submits that, at all times, the Claimant’s investment in the banking
sector in Indonesia was considered legal and approved according to the applicable

legislation.

Article 9 of the OIC Agreement requires the investor to comply with the law of
the host state in making the investment. It does not provide for the consequences
of any breach of the law or conviction of a criminal offence on the part of the

investor. It also does not provide that a criminal conviction occurring subsequent
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98.

.

to the initial investment results in the denial of all rights of the investor under the

OIC Agreement, including the right to arbitration.

The Parties have not disputed the fact of the Claimant’s original investment. As
the investment was made, there is no question that this Tribunal has jurisdiction
over disputes relating to the Investment, and the question becomes whether access

to the Claimant’s substantive rights is limited or prevented by Article 9.

The Tribunal considers that, for purposes of determining the effect of Article 9 of
the OIC Agreement on the rights of the Parties in further proceedings in this
arbitration, the Tribunal must look closely at the Parties’ claims concerning the
allegations of criminal conduct, which include the corruption and money
laundering allegations against the Claimant on the one hand, and the solicitation
of bribes allegations against the Respondent on the other hand. This is not a
question of jurisdiction but of the merits, to be dealt with at the merits phase of

this arbitration.

C. MOST-FAVOURED NATIONAL PROVISION:

100. The Claimant submits that, even if one accepts, for the sake of argument, that

101.

Article 17 might not contain the required consent to arbitration, the Claimant is
entitled to seek resolution of his dispute with the Respondent by virtue of the
MFN clause in Article 8 of the OIC Agreement.

The Claimant further submits that “treatment” of investment refers to substantive
protections, which extends to all guarantees such as fair and equitable treatment.
The Claimant states that several arbitral tribunals have relied on the MFN clause
to allow for the application of provisions of other BITs containing more
favourable clauses concerning substantive obligations. Accordingly, the Claimant
states that, on the basis of the MFN clause, it is entitled to fair and equitable
treatment by the Republic of Indonesia.

102. The Respondent contests the Claimant’s interpretation of the MFN clause.

38



103.

The Tribunal considers that, since it has been established that consent to arbitrate
exists under Article 17 of the OIC Agreement, there is no decision required (and
no decision is given) as to the application of the MFN clause, at the present stage

of the proceedings.

D. APPLICATION FOR SECURITY FOR COSTS:

104.

105.

106.

The Respondent requests for security for costs in the amount of USD 3 million
pursuant to Article 26(3) of the UNCITRAL Arbitration Rules. The Respondent
submits that, in light of the Claimant’s criminal record, and the fact that he is a
fugitive from justice, it is unlikely that the Claimant would pay any costs awarded
to the Respondent. The Respondent submits that it meets the test in Article 26(3)
of the UNCITRAL Arbitration Rules, in light of the Claimant’s past conduct and

the fact that “it is evident that the Claimant’s claim is hopeless and bound to fail”.

The Claimant submits that the Respondent has failed to provide evidence to
support its application. The Claimant states that he “is far from impecunious and
has sufficient means to satisfy any unfavourable costs award should he be
required to do so”. He states that the only reason he has not complied with the
order of the Indonesian court is that he was prevented from defending himself and
the verdict represents a manifest injustice. The Claimant referred to jurisprudence
of the use of Article 26(3) to obtain an order for security of costs as interim
measures, and states that these orders are of an extraordinary nature. In particular
the Claimant refers to Sergei Paushok v. Mongolia (Order on Interim Measures
dated September 2, 2008) and RSM Production Corporation v. Grenada, 1CSID
Case Arb 10/6 (Decision on Security for Costs dated October 14, 2010).

The Claimant further submits that the Respondent has failed to (a) identify any
likely harm not adequately reparable by an award of damages and (b) demonstrate
that that harm substantially outweighs the harm that is likely to result to the party
against whom the order for security for costs is made. The Claimant submits that
to grant security for costs in such situation might set a dangerous precedent which
requires claimant investors to overcome unnecessary and disproportionate

financial hurdles before their claim will be heard.
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107.

108.

109.

At the Hearing, the Respondent referred to the Claimant’s own Notice of
Arbitration as evidence of the Claimant’s impecuniosity, and particularly
paragraph 107 where the Claimant states that he “cannot support himself and his
family but is dependent on charity from other members of his family”. The
Respondent states that where an impecunious Claimant is also a convicted

criminal then an order for security for costs is justified.

Article 26(3) of the UNCITRAL Arbitration Rules provides:

“The party requesting an interim measure under paragraph 2 (a) to (c) shall

satisfy the arbitral tribunal that:

(a) Harm not adequately reparable by an award of damages is likely to result if
the measure is not ordered, and such harm substantially outweighs the harm that
is likely to result to the parly against whom the measure is directed if the measure

is granted, and

(b) There is a reasonable possibility that the requesting party will succeed on the
merits of the claim. The determination on this possibility shall not affect the

discretion of the arbitral tribunal in making any subsequent determination”.

While it is true that the Claimant himself has raised doubts about his own
resources, he did so in the context of demonstrating the injury he has suffered
from the actions of the Respondent for which he seeks recourse in this arbitration.
The Respondent relies on the Claimant’s alleged impecuniosity and the criminal
conviction in Indonesia, but both of these circumstances relate to substantive
matters at issue in the arbitration. There is no evidence against the Claimant
indicating a risk of non-payment outside the strongly contested matters in dispute
between the Parties. The Claimant has paid the costs of the arbitration to date and
the Claimant is not required to demonstrate sufficient financial standing to meet a
possible adverse costs award, or to provide security for such a sum, as a
precondition of pursuing an investor-state arbitration. The harm alleged by the

Respondent in terms of Article 26(3)(a) of the UNCITRAL Arbitration Rules is
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the non-payment of a possible adverse costs award, but it has not demonstrated
that this alleged harm is likely to occur, or that this risk outweighs the harm to the
Claimant, in terms of an additional financial burden that would be imposed on the

Claimant if the measure proposed by the Respondent were granted.

The Tribunal is of the view that the Respondent has failed to satisfy the test
required by Article 26(3) of the UNCITRAL Arbitration Rules. Therefore, the
Tribunal rejects the Respondent’s request to order the Claimant to pay security for

costs.

E. COSTS OF ARBITRATION

([

112,

Articles 40(1) and 42(2) provide that the Tribunal shall fix the costs of the
arbitration in the final award or, if it deems appropriate, in another award or
decision, The Claimant at the conclusion of the hearing submitted that the ‘loser
pays’ principle should apply to the jurisdictional phase on a summary basis, so
that, if the Claimant were successful, then the award would be accompanied by a
suitable costs order. It offered to provide details of its costs and submitted that it
would be unfair for the Claimant to have to wait to the end of the arbitration “fo

be compensated for a process that really ought never to have been initiated.”

The question of whether Article 17 created an investor-State arbitration
mechanism was a reasonable jurisdictional question for the Respondent to raise,
and to be determined as a preliminary question. It should have been anticipated by
the Claimant as a necessary step in the arbitration. The costs of the jurisdictional
phase can be considered as part of the overall costs of the procedure at the
conclusion of the merits phase; the Claimant having insisted that it is not
impecunious, the Tribunal does not accept that this causes any injustice to the
Claimant. Accordingly, the Tribunal reserves all questions relating to costs
including costs involved in the proceedings relating to the preliminary objection

to jurisdiction to the conclusion (merits- phase) of the arbitration.
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VI. AWARD

113. In light of the foregoing and having considered the claims, applications,
objections and defences of the parties, and all the submissions and evidence

relating thereto, this Tribunal decides and declares that:

1. Article 17 of the OIC Agreement establishes investor-State dispute resolution
provisions between the Contracting Parties and investors of other Contracting

Parties;

2. In accordance with the above paragraph, the Respondent has consented to
arbitrate the dispute with the Claimant arising from the Claimant’s avowed

investment in Bank Century and as described in the Notice for Arbitration;

3. The Tribunal reserves the determination of its jurisdiction to the merits phase of
the arbitration, where the questions to be determined include whether the
Claimant can establish its status as an ‘investor’ within the meaning of the OIC
Agreement;

4. The applications for security for costs by the Respondent is dismissed;

5. The costs of the jurisdictional phase of the arbitration are reserved for the merits

phase of the arbitration.
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