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the other hand, was developed in the period following the Second World 
War to meet the specific needs of investors concludin g BITs. Ail the tribu
nal declared in PSEG u. Turkey, the FET standard ''has acquired promi
nence in investment arbitration as a consequence of the fact that other 
standards traditionally provided by international law might not in the cir
cumstances of each case be entirely appropriate."'" Ioana Tudor notes 
that the main problem with equating the two standards 

is that it limits the scope of FET. The IMS provides for action only in 
extreme cases. In other words, the rights of the foreign Investor have 
to be violated in a serious manner in order for the Investor to obtain 
reparation from the host State. In contrast, it appears that FET of
fers the foreign Investor a type of guarantee which is much more 
generous and designed to be operational. 163 

In a recent chapter 1 1  award, the tribunal in Merrill'" has offered a 
new perspective on the scope of the customary MST under article 1l05, 
one that offers a potential solution to the problems in Glamis. The claim
ant in the Merrill dispute, a US firm, argued that Canada's measures re
lating to the implementation of its Log Export Regime in British Colum
bia breached its obligations under NAFrA, including the FET standard 
under article 1 105.'65 Dismissing, each of the investor's claims, the tribu
nal emphasized that "customary international law has not been frozen in 
time and that it continues to evolve in accordance with the realities of the 
international community."'" For the tribunal, this evolved state of cus
tomary law is true even in light of the 2001 FTC Note, which it did not 
consider to narrow the protection against unfair and inequitable treat
ment "to an international minimum standard requiring outrageous con-

. duct of some kind.''I6' While Canada's response to the article 1105 claim 
had not invoked Neer, the tribunal 'Was careful to note that these histori
cal cases dealt with the limited situations "concerning due process of law, 
denial of justice and physkal mistreatment."'" What the tribunal referred 
to as the "first track" in the evolution of the MST, however, became in
creasingly obsolete as the systeIJ:l of "diplomatic protection gradually gave 

'" PSEG Global, 1m: and &n.ya Ilgin Electrik Uretim ue Ticaret LimiUd Sirketi u Turkey 
(2007), ICSID Case No ARBl02l5 at para 238. 

163 Tudor, supra note 22 at 63. 

164 Merrill, supra note 3. 

,6& The claimant also alleged breaches of article 1102 ("National Treatment'), article 1103 
('Most Favored Nation Treatment"), article 1106 ('Perfonnance Requirements'), and 
article 1110 ("Expropriation') (Mem/i, supra note 3 at para 1)_ 

16' Ibid at para 193. 

'67 Ibid at para 212. 

'68 Ibid at para 197. 
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way to specialized regimes for the protection of foreign investment."'" 
With this development there emerged a "second track" of the customary 
MST, which should be applied to article 1 105. The Merrill Tribunal elabo
rated: 

State practice with respect to the standard for the treatment of 
aliens in relation to business, trade and investments ___ has generally 
endorsed an open and non-restricted approach to the applicable 
standard to the treatment of aliens under international law. At the 
same time it shows that the restrictive Neer standard has not been 
endorsed or has been much qualified.170 

According to the Merrill tribunal, the FTC Interpretation does not 
mandate the restrictive approach to article 1 105 upheld in Glamis. 
NAFTA tribunals can adhere to the FTC Note while still asserting a dy
namic notion of the MST that is tailored to the needs of investment pro
tection_ In so holding, the tribunal rejected any distinction between the 
FET standard arid the customary MST: "In the end," it argued, "the name 
assigned to the standard does not really matter."l7l Taking notice of the 
evolution of the MST, without requiring the claimant to bring proof of 
state practice or opinio juris, the tribunal concluded: 

(TJhe applicable minimum ' standard of treatment of investors is 
foUnd in customary international law 'and that, except for cases of 
safety and due process, today's minimum standard is broader than 
that defined in the Neer case and its progeny. Specifically this stan
dard provides for the fair and equitable treatment of alien investors 
within the confines of reawnableness. The protection does not go be
yond that required by customary law, as the FrC hae emphasized. 
Nor, however, should protected treatment fall short of the customary 
law standard,l72 

Conclusion 

This discussion of Glamis Gold, Ltd. u. The United States of America 
has underscored the importance of the fair and equitable treatment stan
dard in the law of foreign direct investment. The contemporary evolution 
of the FET standard in the BIT and NAFTA case law, however, reveals 
that its scope and content are still a matter of debate_ It remains to be 
seen whether the solution offered in Merrill, which recognizes a more dy
namic MST standard than GlGmis, will create a climate of greater cer
tainty for NAFTA parties, investors, and tribunals. As has been shown, 

, •• Ibid at para 205. 

170 Ibid at para �09. 
171 Ibid at para 210. 

172 Ibid at para 213. 
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the NAFTA parties, through the powers of the Pre, have rejected any ex
pansive interpretation of FET under article 1105 by binding the standard 
to the customary MST. Tribunals prior to Glamis, however, continued to 
recognize the importance of FET in the contemporary invest�ent climate 
and resisted attempts to restrict its ambit. The Glamis award therefore 
represents an important moment in chapter 11 arbitration by introducing 
an orthodox reading of FET under NAFTA and a significant divergence 
from a growing body of jurisprudence on the correct approach to article 
1105. Most notable are the Glamis tribunal's' assertion of a heavy eviden
tiary burden on investors bringing article 1105 claims, and its uncritical 
acceptance of the NAFTA parties' submissions regarding the contempo
rary status of the MST and the ongoing applicability of the Neer standard. 
While it has been argued that this approach makes little sense given 
NAFTA's overall objectives of substantially tightening the parties' eco
nomic ties, it may be understood in light of recent developments under 
chapter 11 arbitration and the growing concern that investor claims are 
encroaching on the parties' legitim a te regulatory goals. 

HeinOnline -- 56 McGill L. J. 958 2010-201 1  




