



























































































































































Mem. at 142-44. These citations miss the point, however. The question presented here is not
whether international law recognizes state responsibility for court action in general, but whether

the NAFTA in particular affords investors a private right of action against the NAFTA Parties for

“court judgments in private disputes. Indeed, if this claim were to survive this Junss:hctlonal bar, it

would be the first cla1m in history brought by a pnvate pa.rty to chailenge a domestic court
judgment under intemational law. Given the intent of the NAFTA Parties as reﬂccted in the text
of the agreement, and construed with the appropriate deference to the sovereignty of thé NAFTA

parties, NAFTA Chapter | | cannot be seen to have conferred such an extraordinary right of action

' on private pérties.

III.  EVEN ASSUMING THAT A COURT JUDGMENT COULD BE A "MEASURE"
WITHIN THE SCOPE OF CHAPTER 11, THE COURT JUDGMENTS COMPLAINED
OF HERE ARE NOT "MEASURES ADOPTED OR MAINTAINED" BY THE UNITED
STATES BECAUSE THEY WERE NOT RENDERED BY THE HIGHEST
" AYAILABLE COURT ~

As noted above, international triEunals constitutedvunder NAFTA Chaptér 11 have
jurisdiction only ovér disputes alleging injuries from "measures adopted or maintained" by a
NAFTA Party NAFTA Article 1101(1). Even aésMg that a domestic court judgmént could
ever be such a "measure,” the Jaw is clear that a lower court judgment that is still capable of
appeal cannot quali*f)‘"as a "measure adopted or maintained” by a NAFTA Party. Because all of
the judgments challenged here were still subject to appeal iﬁ higher courts,‘the judgments cannot
be "measures” and, therefore, the entirety of the claim is beyoad the competence of the Tribunal.

It is well-settled in international law that'"[j]udic'i'a] action is a smgle action from

beginning to end and it cannot be said that the State has spoken ﬁnally until all appea]s have been
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Am. J. Int]L. 517, 532 (1930) (citing Belgian delegate). "It cannot be determined whether there

is any international responsibility until it is known what the final state action will be, a fact which |

cannot be known uptil available apﬁeals and local opportunities for correction of the error or
wrongful act, if any, havé been exhausted." _Q at. 533. Because an international obligation can
only be breached when it becgmes "defmitivély impossible for the State" to cﬁmply thh that
obligation, see Yearbook of the Int'l L. Comm'n of 1978 at 95, a judicial action cannd; bea
"measure” for purposes of NAFTA Chapter 11 unless it is the final act of the judiciél system from
which no further appeal is possible. See, ¢.., E. Borchard, The Diplomatic Protection of Citizens

Abroad 198 (1915) ("It is a fundamental principle that . . . only the highest court to which a case

| is appealable may be considered an authority involving the responsibility of the state;"j;

Interhandel Case (Switz. v. U.S.), 1959 1.C.J. 45-46»("Before the tribunals of the respondent State
have handed down its final decision, the State may not be considered liable internationally
bécausé and for the simple and good reason that the damage has not as yet been consummated.");
Freeman at 634 ("It is not disiﬁuted that courts are able fo involve the State in responsibility, but
the judicial decision with\ which it is confronted roust be final and without appeal.") (quoting
League of Nations Publ.ications, Basis of Discussion, Vol. III mmbmmismgspp. 41-51
(1929)). |

The requirement that a claimant exhaust all appeals is jurisdictional. Where, as here, a
claim is based on court judgments that could have been appealed, the claim must be dismissed at
the outset: "no claim baged dpon a denial of justipg: may be predicated upon the decision of a
lower court. The alien must have unsuccessfully pursued all availab(le‘ modes of appellate revision

and have been brought face to face with a definitive pronouncement of the highest judicial body,
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before such a complaint will be receivable." A. Freeman, International Responsibility of States
for Denial of Justice, 415 (1938). "A[A]s long as there remains a possibility of revising the
sentence by appeal, reéort to the higher tribunals is a sine qua non of presénting aclaim." Id. at
422.

Moreover, the requirement df a final, non'appealable judgment is a strict one under
:custommy'intemationa] law. It is not enough to aréue -- as Loewen does here -- that further
appeals would have been diﬁi;:ult, costly or unlikely to succeed. Rather, for a State to be held
intenationally liable, "the test is obvious futility or manifest ineffectiveness, not the absence of

reasonable prospect of success or the improbability of success, which are both less strict tests."

N : :
- C.F. Amerasinghe, Local Remedies in Intemational Law 195 (1990). See also, £.8., 1934 Finland

v. GB, 3 UNRIAA at 1504 (rule exbpsing failure to appeal where reversal was "hopeless"‘ is "most
strictly construed, and if substantial right of appeal existea, failure to prosecute an abpeal operated
as a bar to relief."); E. Borchmd,'ﬂ&mmmmmglmmm 824 ( i9l 5) ("A
claimant is not . . . relieved from exhausting his local remedies by alleging his inability, through
poverty, to meet the expenses invélved, his ignorance of his right of appeal, the fact that he acted
on the advice of counsel, 6r a pretended impossibility or uselessness of action before the locgl
courts.").

Claimants do not appear to dispute -- n;)r could they -- that the court judgments of which
they complain were not rendered by the highest com in the judicial system ana that each of those
judgments was, at least theoretically, subject to revérsal on appeal. Similarly, claimants do not

contend -- nor could ihcy -~ that the payment of the full supersedeas bond was a condition of its
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(briefly) its right to appeal pﬁrsu’ant to Mississippi law, with or without a supersedeas bond; the

osﬁng of a supersedeas bond was not a condition of the appeal, but mérely a condition for the
court to stay execut:on of the Judgment pending the appeal. Claimants argue, instead, that the
supersedeas bond requirement had the practical effect of denying their right of appeal because,
according to-claimants, the posting of the bond would have had "devastating financial
consequences” for the company, whereas an appeal wit}hout a bond would have "quite literally
destrqyed the company.” o

Coﬁtrafy to Loewen's accoﬁnt, several avenues of appeal were aQailab]e to Loewen that

the company, for its own private business reasons, elected not to pursue. Although it alleges that
it "had no reasonable legal alternative” to settling the OQ'Keefe éase, and that it settled the case
only under "duress,” TLGI Mem. at 135, 9 308, Loewen misapprehends the applicable standard
under customary international law. It is true that the requirement of a ﬁnal, non-appealable-
judgment may be overcome where a claimant can demonstrate that 'pursﬁmg an appeal would be
vobvious]ly] futlie]" or "manifest[ly] ineffective.” C.F. Amerasinghe, Losal Remedies in
International Jaw 195 (1990). But Loewen does not even try to meet this test in its Memorial.
Instead, Loewen argue§ only that its failure to appeal should be excused because (according to
Loewen) it had ho "reasonable lggal alternative” to settlement., See Loewen's Memorial at 135, §
308. In any event, even under the less strict "duress" test urged by claimants, the claim ihat
Loewen héd no "reasonable" alternative is unsupﬁortable and cannot satisfy the requirement of a

final, non-appealable judgment.*¥

iy Loewen effectively concedes that, if it had a "reasonable” alternative to settlement, then its

decision to settle the Q'Keeft litigation would not have been made under "duress” (and thus wo%léi‘g@v o
& 4
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A. Loewen Could Have Sought Review in Federal Court and a Stay of
Execution Pending Adjudication of its Clajms

* One of Loewen's principal contentions in this case is that it "had no reasonable legal
alternative" to settling the M case. See Loewen Memorial at 135, § 308. Specifically,
Loewen claims that, after the Mississikppi Supreme Court affirmed the trial court's decision setﬁng
an appeal bond at $625 million, it "had no available avenues of relief in U.S. federal court, either
on direct review in the Supreme Courtlof the United States-or on collateraf review in a‘U.S.
district court.” See id. In support of this contenti oﬁ, Lpeﬁen offers the statements of Pfofessors
Laurence Tribe and Charles Fried. See Loewen’s- Memorial, Exhibit D ("Tn’bé Statement");
Exhibit E ("Friéd Statement").

Loe\'}en‘is Qrong. As the company itself recognii'ed at the ﬁme of the underlying events,
it not only had a reasonable opportunity ‘to obtain Um’ted States Supreme Court review of the
Mississippi Suprem}\c Court's decision to require ‘a $625 million supersedeas bond, but it could
have sought and obtained (in a collateral action) federal district court review of its claims of
discriminator}; and inipropcr conduct by the Mississippi judicial system. Moreover, under either

alternative (i.e., U.S. Supreme Court or federal district court review), Loewen could have sought

‘and obtained a stay of enforcement of the O'Keefe judgment pending resolution of its claims by a

federal court.
The analysis supporting these conclusions is set forth in detail in the attached statement of
Yale Law School Professor Drew S. Days, [, a constitutional law and federal courts expert and

former Solicitor General of the United States. See Staiemc‘nt of Drew S. Days, I, at 9-51

support a claﬁn under the NAFT A). See Loewen's Memorial at 124, § 285.
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(attached as Exhibit —) ("Days Statement”). Pfofessor Days' statement, which we briefly

summarize below, explams in detaul why the conclusmns of Profe 5015 Tribe and Fried are

exaggerated, legally flawed, and, thh rcspect to the avaxlab:hty of collateral review in U. S

district court, inconsistent with the facts Loewen alleges in this proceeding -- facts that Loewen's .

experts fail to even acknowledge.¥
Moreover, as we also explain below, Professor Days' conclﬁsion that Loewen had
available avenues of relief in the U.S. Supreme Court and federal district court is supported by |
numerous statemeﬁts Loewen and its attorneys made afler the Q'K eefe verdiqt (but before Lpewen
chose to sétﬂe). His conclusion that review was available in the U.S. Supreme Cc;un_is further
supported by legal arguments that Loewen's own expert, Professor Tribe, advanéed in litigation
béfore the United States Supreme Céurt as counsel for tk;e petitiqner in Egmml_(_l_ulggggg,
Inc, 481 U.S. 1 (1987). Loewen's aﬁer-tﬁe—fact justification for its failure to pursue a\}ailable
federal court remedies thus does not even square w1th its own (or its expcrt 's) prior smtements
1. Loewen Could Have Sought, And Would Have Had A Reasonable
Opportunity To Obtain, United States Supreme Court Review Of The
Mississippi Suprt;me Court's Decxslon Requiring It To Post A $625 Million
a.  Professor Days' Conclusion

After the Missiésippi Supreme Court affirmed the trial court's decision setting a

supersedeas bond at $625 million (125% of the total verdict), Loewen could have filed a petition

¥ - Professor Days has no indepcndént knowledge of whether the facts alleged by Loewen in its
Memorial and supporting materials are true. While, for purposes of formulating conclusions about the
availability of federal court relief, he has taken Loewen's allegations at face value, Professor Days

;makes clear he does not intend to "credit or in any way lend credence” to Loewen's allegations. Seg id.

at 4. Our argument in this Memorial adopts the same approach.
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for certiorari in the United States Supvreme Court secking review of the Mississippi Supreme

Court's decision. That much is undeniable, Because certiorari review is discretionary, it is not
possible to say with ébsolute certainty that Loewen's petition would have been granted.
Nevertheless, the significant federal constitutional questions .I;Qewcn could have presented for
U.S. Supreme Court review wcr-e (in the parlance of Shpreme Court practitioners) "certworthy,"
and would have been sure to attract the Court's attention during the certiorari review process. In
the words of Professor Days, after the Supreme Court of Mi_séissippi ruled, Loewen "could have
sought and would have had a reasonable opportunity to obtain" U.S. Supremc Court review (and a
stay of execution pending‘such review), if it had only tried. Seg Days Statement at 3, 31
Professor Days' Statement sets out in detail the factual and legal basis for his opinion. Sgg
Day‘s Statement at 12-34. In brief, U.S. Supreme Court review was a realistic option because the
Mississippi Supreme Court's decision raised an "unsettled question[] of federal constitutional
[léw} of general interest," viz., @heth‘er an appeal bond requirement that is neither necessary nor
possible to satisfy comports with federal due process. See id. at 17 (internal citation and
qué’tatién marks omitted); accord id. at 21-22. This question has percolated in lo;avcr state and
federal courts for years, resulting in decisions squarely in conflict with the Mississippi Supreme

Court's (a factor that would have increased the likelihood of U.S. Supreme Court review).? See

% Loewen's experts' contention that the Mississippi Supreme Court's decision is not in conflict-
with any other federal appellate decision is curious in light of Loewen's statements to the contrary in
its Notice of Claim. Compare Tribe Statement at 22-24 and Fried Statement at 9-11 (both opining that

‘the Mississippi Supreme Court's decision was not in conflict with any other federal appellate decision)

with Notice of Claim at 43, § 120 (arguing that the Mississippi Supreme Court's decision was in
conflict with a decision of the Fifth Circuit Court of Appeals, the federal appellate court governing
federal practice in Mississippi) & 44, § 125 (similar).
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& at 22-24.

" Indeed, in the ,P_gn_n_zgij case, the U.S. Supreme Court had before it the very due process
question Loewen could have raised. Seg Days Statement at 23 & n.10. While the Court declined |
to decide the question in ligﬁt of its holding on other éomds (grounds not relevant to Loewen;s
claim), the Court characterized the due process issue as raising a "substahtial federal
constitutional claim,” see Pennzoil, 481 U.S. at 16 n.15, and made clear its willingness to resolve
the issue — if properly presented — in the future. Seg id, at 182V As Professor Days explains, |
Loewen could have presented the properly-postured claim thc; Court found lacking in Pennzoil.
See Days Statement at 23-24. | | |

Moreover, while Loewen's experts dismiss the point (sgg*_f;‘g‘; Tribe Statement at 19),
Loewen's case for Supreme Court review would have beén particularly c;)mpelling because it
would have implicated the constitutionality of punitive damages, an area in which the Supreme
Court has "expended much ink" and "will expend much more in the years to come." Sgg Pacific
Mut, Life Ins. Co. v, Haslip, 499 U. S 1, 39 (1991) (Scalia, J concurring). In the years directly
preced'uig the O’Keefe verdict, the U.S. Supreme Court granted certiorari in an unusually large
number of cases challcngmg the constrtunonahty of punitive damages awards and various states'

methods of imposing and reviewing such awards. See Days Statement at 26 30. In those cases,

 the Supreme Court held not only that the Due Process Clause imposes substantive limits on the

o See also Pennzoil Co, v, Texaco, Ing,, No. 85-1798, Transcript of Oral Argufnent at 17-18

- (Professor Tribe noting that if the state court system had refused to reduce an unreasonable bond, then

Texaco "[would] have come straight here [Lg..to the U.S. Supreme Court].").
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amount of punitive damageS,w but that defendants are entitled to post-vcrdictjudicia] review on
whether the amount is excessive, See id.

As Professor Days explains, Loewen’s claim would have presented the Supreme Court
with a unique opportunity to consider a due process challenge to ﬁppeal bonds in a context
"directly implicat[ing] the‘Supr‘eme‘ Court's punitive damages ju:iépmdence.“ Sgg Da&s
Statement at 28. Specifically, Loewen could have. argued that, by requiring a full bond, the
Mississippi Supreme Court effectively foreclosed it from obtaining judicial review of the
excessiveness of th.e punitive damages 'verdici. See Days Statement at 30: Loewen’s claim would
ﬁave been particularly compelling m light of its contention (,sg; Loewen's Memorial at 50-51, 9
125) that it could have bonded 125% of the compensatory damages portion of the jury's verdict.
See Days Statement at 30-31

Indeed, at the time of the Mississippi Supreme Court proceeding, Loewen's attomeys
recognized the 'u.nportance of tying the bond to »the punitive damages award. Ina memorandum to
Loewen's legal team attaching a recent decision on p;.z;ﬁtive damages, one of Loewen's lawyers
urged the company to submit the d;cision to thg Missi‘séippi Supreme Court, arguing that:

an untenable bond requirement would defeat any of constitutionally mandated

requirement of "reasonableness" in the amount of the punitive damages award,

because a party facing an impossible bond requirement would be unable to avail

itself of the constitutional right to reasonableness. »

TLGI03853 (memorandum from Kevin E. White to various addressees) (Jan. 9, 1996) (emphasis

in original). Taking this suggestion to heart, in its brief in the Mississippi Supreme Coutt,

& Indeed, in 1996, the year Loewen would have filed its certiorari petition, the Supreme Court,

" for the first time, held a punitive damages award unconsntunonally cxcesswe on due process grounds,

* LBM.W_L.QQLQ 517US. 559(1996)

54

CLINTON LIBRARY PHOTOCOPY




Loewen expressly argued that the nature of the underlying vcrdiét sh'oﬁld be taken into account in
decid'mg whether execution should be stayed pending appeal. See A1036-A1037.

For all of these reasons; "re?iew in the Urﬁtéd’States Supreme Court aﬁd a stay of the
Mississippi Supreme Court judgment pending disposition of such review constituted méaningful
opti{)ns for Loewen," sgg Days Statement at 28; not, as LoéWen‘s expérts claim, mere "theoretical
possibilit[ies]." Fried Statement at 7. |

b. At The Time Of The Underlying E\;ents, Loewen

Acknowledged That U.S. Supreme Court Review
Was A Viable Option, '

Loewen's own statements between the time of the O'Keefe verdict and its decision to
settle bgttres,s Professor Days’ conclusion that U.S. Supreme Court review was a realistic option.

Indeed, up until the Mi ssissippi Supreme Couﬁ's decision, Loewen was actively considering its
certiorari strategy and preparing for a U.S. Supremcv Court appeal in ﬂxc event of an adverse
decision by the Mississippi court. See. e.g., Letter from James L. Robertson to various addressees
(Jan. 4, 1996) (noting the need to preserve Loewen's federal due proeesé chzﬁlenge "for cert
pﬁrposgs”).

For example, in a December 17, 1995 conference call between Loewen and certain
interested parties, Peter Hyndman, Loéwcn’s chief legal officer, was asked whether Loewen could
(and would) appeal an adverse decision by the Mississippi Supreme Court to the U.S. Supremé
Court. Mr. Hyndﬁxan stated:

Yes, we will have an avenue to the Supreme‘Courtbof the United States, and

because we are leaving no stone unturned, we have added to the Mississippi team

for appellate purposes Don [Ayer] from Washington D.C., a former Deputy

Solicitor General, probably America’s leading expert on US Supreme Court

appeals, to ensure that all through the appeal process in Mississippi, every posmble
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argu:ﬁent 1s preserved for use if necessary to the US Supréme Court.
Al385;% &e_gb_g Memorandum from Wynne Carviil to various addressees (Nov. 22, 1995)
(noting that Mr. Ayers is "in charge of "the federal option" if by some quirk of fate we can't geta
stay from the Mississippi coﬁrts"); Lettér James L. Robertson. to Ray Loe‘wen (N(ﬁ. 5,199%5)
(noting that "[i)f.-no meaningful relief is secured in the Supreme Court of Mississippi, we could
apply to the Supréme Court of the United States and ask that it hear thé case"). .

Loewen alsol stated its intent to seek federal appellate réview in a public filing with the
United States Securities and Exchange Commission '("SEC"). Corporations which issue securities
are required to disclose specific ihformatioﬁ in periodic reports filed with the SEC. Inits
‘ Novexﬁber 15, 1995, quaner]y repdr't, Loewen stated: |
If relief from Lﬁe size of the bond is not granted, the Corﬁpany intends to

immediately file an appeal with the Mississippi Supreme Court and, failing that,
the federal courts, to have the size of the bond reduced.

zy Even though Loewen was preserving "every possible argument” for U.S. Supreme Court
review, it never alleged in any Mississippi court its allegation here that the Mississippi trial judge
and/or the Mississippi Supreme Court Justices intentiopally set a prohibitively expensive bond because
of their anti-Canadian sentiment. Sge Affidavit of Richard Neely ("Neely Aff.") at 16-17 (attached at
Exhibit B to Loewen's memorial). To the contrary, Loewen's lawyers repeatedly advised Loewen it
would get a fair hearing in the Mississippi Supreme Court. See, ¢.g., Letter from James L. Robertson
to various addressees (Jan. 4, 1996) ("I remain convinced that, as we speak, within the minds of a solid
majority of the [Mississippi Supreme] Court, there is a predisposition to reverse.").

o Mr. Ayers is a partner at Jones, Day, Reavis & Pogue, the firm representing Loewen in this
proceeding. We note that, notwithstanding Loewen's apparent all-out effort to preserve its appeal
rights in the U.S. Supreme Court, Loewen has not produced any memoranda or other documents from
Mr. Ayers or his firm evaluating or otherwise discussing Loewen's Supreme Court strategy. We note
further that, after reviewing the documents Loewen produced in response to the Tribunal's Decerber
9, 1999 order waiving the attorney-client privilege for discovery related to "duress," undersigned
counsel wrote Loewen's attorneys specifically requesting copies of any draft petitions for certiorari.
See Letter from Kenneth L. Doroshow to James A. Wilderotter and Christopher F. Dugan (Jan. 10,
2000). To date, the government has received no response to its request.
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A1846 (SEC Form 10-Q filing) (Nov. 15, 1995); see also id. at A1858 ("If relief is not granted by

the Mississippi Supreme Court, relief may bel sought from the federal courts. The requirement to

post abond may be stayed during all or a portion of the emergency review process.”) (emphasis
added) .2 |
These statements are particularly probative of Loewen's assessment of its chance of
obtaining federal court review (and a stay of enforcement penchng such review). Under U S.
securities laws, it is unlawful to make a materially false or misleading statement or omissionina
report filed with the SEC (provided that the statement is made or omitted with scienter). Seg 15
US.C. § 78j(b); 17 C.F.R. § 240.10b-5(b); see also Lampf, Pleva, Lipkind, Prupis & Petigrow v.
Qilﬁgnsgg, 501 U.S. 350 (1991). Moreover, when a corporatibn makes a public statement which
is reasonably calculated to influence the investing public, it has an obligation to disclose sufficient
information so that the statement made is not misteading or so ixicomplete as to mislead. SEC v,
Texas Gulf Sulphur Co., 401 F.2d 833, 862 (2d Cir.1968), cert. denied, 394 U.S. 976 (1969).
Loewen presumébly would not have made the above-quoted statements in its November 1995
SEC filing if ii had believed, as its experts now contend, that U.S. Supreme Court review was
"practically unavailable." See Fried Statement ‘atA 1; Tribe Statézﬁent at 2.
c. Professor Tribe's Arguments In Pennzoil Further Demonstrate That
Loewen Had A Reasonable Prospect Of Obtaining Supreme Court
‘Of The Mississippi Supreme Court's Bond Decision

Finally, Professor Tdbg's statémems on behalf of the pe‘titioner' in Bm;l show beyond

& It is not clear whether, in its SEC filing, Loewen was usmg the term "federal courts" to refer to

the U.S. Supreme Court, a federal district court, or both. Although the term "appeal” suggests Loewen
was referring to the U.S. Supreme Court, whatever Loewen meant, it clearly expressed its intent to - a
seek federal review of any adverse decision in the Mississippi Supreme Court. \
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any doubt that the due process issue Loewen could have presented was ceriworthy. In that case,
Pennzoil was seeking Supreme Court review of a lower court decision invalidating an appeal
bond on due process grounds. While the Supreme Court was obliged to review the due process -

issue under a then-governing (and since repealed) jurisdictional statute (see Days Statement at 23

" 0.10), Professor Tribe, as counsel for Pennzoil (the trial court victor), argued that whether the Due

Process Clause places limits on appéal bonds:
" is.of surpassing practical significance not only in cases like [Pgnnzojl], involving

enormous sums, but in the thousands of routine cases in which litigants cannot
afford to post a bond that would stay an adverse judgment pending appeal.

See Bmmmmm, No. 85-1798, Juﬂsdictional Statement, at 1.2 Attesting’to the
importance of the due ﬁrocess issue, Professor Tribe noted &at thirty-one states and the District of
Columbia presumptively require a supersedeas bond equal to or greater than the judgment as a
condition to a stay of execution pending appeal. See id. at 26.

Professor Tribe's principal argumexit here (reiterated by Professor Fried) is that the
Supreme Court would not have consideréd Loewen’s appeal bc'causé the issues Loewen could

have presented were "fact-intensive," the "resolution [of which would] perforce offer little or no

guidance to future litigants, lower courts, or the nation as a whole." See Tribe Statement at 21-22;

Fried Statement at 11-122% Needless to say, this is directly contrary to his argument in Pennzoil.

% Even in an obligatory appeal, the petitioner must establish there is a "substantial federal

question" meriting Supreme Court review. See Kansas Gas And Elec. Co. v. State Corp. Commn of
Kansas, 481 U.S, 1044 (1981) (Mem.) (dismissing appeal in part because petitioner’s jurisdictional
statement did not present a substantial federal question). The above-quoted statement presumably was
Professor Tribe's (successful) attempt to meet that standard, ' ‘

= Professor Tribe (again joined by Professor Fried) also argues that Loewen would not have been

able to obtain a stay pending Supreme Court review. Seg Tribe Statement at 16-18; Fried Statem‘gg fatzy >
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Professor Tribe's change in position is particularly striking given his sweép'mg statement in the

present case that Loewen would have had a better c_hancp of "winning the lottery and using the

proceeds to pay off the Q’L@fg judgment than it had of securing Supreme’ Court review." S_cg
Tribe Statement at 19, Resp_e_ctfully, we submit that Professor Tribe was correct in m_zgﬂ,
wﬁen he acknowledged that the very issue Loewen could have presented to the U.S. Supreme
Court was not just certworthy, but "of suxpas;s'mg practical éigniﬁcancc" to this nation's courts and
litigants. &

2. | Loewen Could Have Filed A Collateral Action In F ederal District Court

Chal]engmg The Abuses It Allegedly Suffered At The Hands Of The
Mississippi Judicial Svstem

a. Profess ays' lusion

- After the Mississippi Supreme Court affirmed the trial court's decision setting a

" supersedeas bond at $625 million, Loewen's options were not limited to seeking certiorari in the

13-14. Professor Tribe made the opposite argument in Pennzoil, contending that, if a state court

refused to reduce an appeal bond, "a Circuit Justice [of the Supreme Court] could grant a stay of the

judgment pending appéal through the state system and review [in the U.S. Supreme Court]."). See -
Pennzoil Co, v. Texaco, Inc., No. 85-1798, Jurisdictional Statement at 19; see also id. (noting that such

a stay would be an "available remedy" for a Judgment debtor).

& Professor Tribe's arguments in l'iqmgg_x_l_ are inconsistent with other positions Loewen has taken
in this proceeding. For example, in Pennzoil, Professor Tribe argued that the Due Process Clause does
not guarantee a judgment debtor an affordable bond (as explained above, the Supreme Court did not

reach this issue). See Pennzoil Co. v. Texaco, Inc., No. 85-1798, Bnef For Appellant at 45 50 (Sept

5, 1996). Moreover, in another Supreme Court case, TXO I ) Allia

Corp,, 509 U.S. 443 (1993), Mr. Tribe argued successfully that a Jury s decnsnon to awa.rd pumtlve
damages in an amount 526 times greater than compensatory damages did not violate due process. See
TXO Production Corp. v. Allied Resources Corp., No. 92-479, Brief of Respondents at 50 (Mar. 3,
1993). Perhaps this is why, after the Mississippi trial verdict, Loewen's chief legal counsel, Peter\
Hyndman, predicted Professor Tribe would represent Mr. O'Keefe in any appeal on the merits.
TLGI02832 (Memorandum from Peter Hyndman to Wayne Carvill) (dated Nov. 22, 1995)
("Concepts/ideas on appeal generally: . . . [e]xpect Larry Tribe to appear on the other side").
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US. Supreme‘Court. As Professor Days explains in his Statement, Loewen had another, equally
available alternative: it could have filed a collateral action in federal district court under 42
U.S.C. § 1983, a federal civil rights statute. See Days Statement at 35-‘3‘9. In an action under
- Section 1983, Loewen could have presented its aﬂegation that fhe Mississippi court system
discriminated against it based on anti-Canadian bias and prejudice.? As relief, Loewen could
have sought an order preélud'u;g an appeal bond in an amount greater than 125% of the
compensatory damages portion of the judgment; which would have allowed Loewen to stay
execution pending its appeal of the underlying merits. See id. |
Professors Tribe and Fried do not disagree that Loewen could have stated a claim under

Section 1983 (although tﬂey do not identify what Loewen's clain_:\ would have been). Instead, they
contend a federal court would have dccliined to entertain Loewen's claim under three doctrines
‘requiring that federal c;ou'ns, in certain circumstances, defer to state proceedings and decisions
rendered by state judges. See Tribe Statement at 5-16 (discussing the‘F ull Faith and Credit Act,
the Rooker/Feldman doctrine, and the Younger abstention doctrine); Fried Statement at 19-24
(saxné). Indécd, Professor Tribé goes so far as to say that, if Loew;n had filed a Section 1983
action in federal court, it would have Bcen suybject to] udicial sanctions under Rule 11 of the
Federal Rules of Civil Procedure (the rules goveming federal court practice).®¥ See Tribe

Statement at 13; cf, Fried Statement at 15 ("[tJhe prospect of relief from a federal district court

2 As we explained supra n.--, Loewen could not have presented this claim to the U.S. Supreme
Court because it did not raise the point in the Mississippi proceedings.

Y Rule 11 requires, among other things, that every claim be ' 'warranted by existing law or by a
nonfrivolous argument for the extension, modification, or reversal of exxstmg law or the establishment
of new law." See Fed. R. Civ. P. 11(b)2).
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was entirely far-fetched"),

The problem with this analysis is that Loewen's experts fail to discuss, or even
acknowledge, the scﬁoﬁs allegations Loewen makes in this proceeding cpnceming discrimination
it allegedly suffered at the hands of thé Mississippi judiciary, allegations that go to the very heart
of Loewen's NAFTA claims. For example, Loewen alleges, through the sworn affidavit of
Richard Neely, ﬁat the Mississippi Supreme Court "wilful[ly] and deliberate[ly]"vforced Loewen
"into an extorted §et(lement," Neely Aff. at 16, "hg@gugg_g_fits Canadian citizenshi;:.” Id at17
(emphasis added). In a similar vein, Loewen alleges that the Mississippi judiciary “treated
Loewen less favéra’bly than it treats United States or Mississippi défeﬁdants in like
circumstances™; Loe@en’s Memorial at § 171; "committed substantive and procedural denials of
justice"; id. af 9 174; ;'violated {] antidiscrimination pdnci‘plgs"; id. at9172; and "failed to
provide 'fair and equitable' treatment to Loewen . . . [because the Mississippi courts] violated
fundamental principles of faimess, equity and natural juéticc.;' Id. at§222..

Professors Tribe and Fried contend that, if Loewen bad merely alleged that the state courts
committed legal error in adjudicating Loewen'’s claims, then its request for federa} relief would
have been barred Ey one or more of the doctrines they cite. See Tribe Statement at 5-16; Fried
Statement at 19-24, Even assuming, however, that Loewen's experts are correct, they miss the
point. Loewen has alleged an injury independent and distinct from the merits of the Q'Keefe
lawsuit (or the decisions rendered therein). According to Loewen, the Mississippi judiciary, as a
whole, intentionaily and willfully discriminated against it Eecause of an’ti-ICanadian bias, See,
.8, Necly Aff. at 16-17. As Professor Days explains, none of the doctrines cited by Loewen's

- experts would have applied on these facts, for each contains an exception — and with good r
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— to allow federal courts to address the very types of civil rights abuses Loewen says it suffered
here. See Days Staterﬁent at 39-52 (explaining why the Full Faith and Credit Act,
Rmk;;/&}_dgm, and Younger abstention wouid not have barred Loewen from bringing.its claims
of state-court discrimination in federal court). Ignoring these facts, Loewen's experts inaccurately
portray the availability of collateral relief.

b. At The Time Of The Underlying Events, Loewen Acknowledged
BMM@W& AVrable Option

As in the certiorari context, sg¢ g;;p_x:a Pp--- Locwen s statements at the nme of the

- underlying events show that it viewed c‘o]lateral attack in federal court action as a realistic and
practical option, not é sanctionable bne. Immt_:diately following the jury's verdict, Loewen's
principal Mississippi counsel, James L. Robertson (a former Justice of the Mississippi Supreme
Co@), wrote an extensive memorandum to Ray Loewen, outlining the options facing the

- company. In discussing the bond issue, Mr. Robertson stated:

In the event we secure no meaningful relief from the 125 percent of judgment
supersedeas bond requirement in the Supreme Court of Mississippi, we could then
apply to the United States District Court for the Southern District of Mississippi
for an injunction staying enforcement of the Judgment pending the appeal [on the
merits] to the Supreme Court of Mississippi. . . . [ would expect the District Court
would grant us an immediate hearing on an application for a temporary restraining

“order and/or a preliminary injunction if the Plaintiffs were threatening immediate
attachment or other process of Loewen assets in Mississippi.

Seg TLGI02179, Letter from James L. Robertson to Ray Loewen at 5 (Nov. 5, 1995).2¢

w In his letter, Mr. Robertson did not discuss whether Loewen could have sought collateral relief
on grounds that the Mississippi trial court discriminated agamst it (the letter was written before the

proceedings in the Mississippi Supreme Court). To the extent Mr. Robertson believed Loewen could
have mounted a collateral attack on its due process claim, h.lS conclusion is directly contrary to the
conclusions of Professors Tribe and Fried.
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These statements do not stand albne. An undated handwritten ﬁétc produced m discoycry
states that Loewen could "api:ly to U.S. District Court” if the Supreme Court of Mississippi
denied it relief from the bonding requirement. See TLGIOSS‘W. Another handwritten néte
appears to put'Loewen's chance of prevailing in fgderal court at 30%. See TLGI02764 (dated
Nov. 16). Moreover, in its November 1995 10-Q filing, Loewanst‘atgd it could (and would if
necessary) seek review in "the federal courts, to have the size of the bond reduced.” A1846 (10-Q
filing) (Nov. 15, 1995); see also id. at A1858; accord A1230 (transcript of conference call) (Nov.
7, 1995) (Loewen informing investors that "[w]e could also go to fcderal appeals to get a stay").
To the extent Loewén was referring to a collateral z;ction, see supra 0.8, the statement in'its SEC
filing would have been particularly egregious, given Loewen;s current position that such an action
would have been frivolous. Sge Tribe Statement at 3.

Loewen's desire to seek relief in federal district court apparently led to at least some form
of concrete action. Two weeks before the Mississippi Supreme Court ruled? Robert Wienke,
Loewen's general counsel, informed Don Ayers that "we must fully consider an a'cAtion in
Covington based upon both State and Federal constitutional issues over the ‘reasonableness' of the
bonding of the punitive damage award.” See TLGI03366 (Letter from Robert O. Wienke to
Donald B. Ayers) (Jan. 11, 1996).12’ Mr. Wienke continued: |

‘We were prepared to proceed with such a filing and Jeff Cowper was also prepared
to file a similar challenge in British Columbia. Jeff Cowper and I felt that there

was a possibility of success, and while the results could not be assured, the
consequences of a Chapter 11 filing I believe clearly warranted the effort. .

o The reference to "Covington” presumably is to Covington, Kentucky, where Loewen's
principal United States subsidiary is headquartered.
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Moreover, the filing of separate actions in Covingtén and Vancouver can provide a

tactical advantage. This would require plaintiffs [sic] contingent fee counsel to

litigate in far reaching and unfriendly forums on multiple fronts.
See id. (emphasis added). b |

In January 1996, when it was seeking to overturn the QOKeefe verdlct, Loewen and its
lawyers were prepared to file (and so indicated in SEC submissions) a non-frivolous action in
federal court challenging the "reasonableness” of the bond requirement. Now, four years later,
after Lo_ewen declided tov vsetﬂAe the case and seek damages from the Unitéd Stétes‘, Loewen and its
experts say to have done so would have been ﬁivéldus.’-’* | Like many of Loewen's changes in
position, we respectfully sﬁbmit that it was right the first time. For all of the above reasons,
Loewen plainly had a reasonable opportumty to present its clauns to either the United States
Supreme Court or a federal district court. Its claim to the contrary herc lacks merit, and should be
rejected.

B. Loewen Could Have Proceeded Wlth The Appeal Under the Protection of the
€T, isio hapter | e

As Loewen is well aware, Chapter 11 of the United States Bankruptcy Code (Eusiness

Reorganization) provides a powerful tool for companies seeking to avoid the posting of

= Despite the clear implication that Loewen's attorneys had drafted a federal court complaint, .
Loewen has not produced any such document in discovery. Instead, Loewen has produced what
appears to be an internal memorandum discussing the "hurdles” to seeking district court relief,
presumably to bolster its claim in this proceeding that a collateral action was not available. Seg¢

- TLGI02754-TLGI02760 (undated). This memorandum does not conclude that a federal action would
necessarily have been unsuccessful. See id. at TLGI02754. Moreover, like Professors Tribe and
Fried, the memorandum does not discuss whether Loewen could have pursued a federal action based
on its allegation that the state judicial proceedings themselves were discriminatory.

1t should be noted that Loewen's experts make no mention of having seen any of these docmnems
when they rendered their opinions in this case. )
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supersedeas bonds to appeal adverse judgments in certain circumstancves.' The filing of a Chapter
11 proceeding autématically and inimediately stays. ;ﬂl efforts of creditors, including judgmént
creditors, to initiate or continue any effoft to collect assets ﬁOm the judgment dcbto?’s estate. 11
U.S.C. § 362(a). Countless companies in the United States have’succcssﬁxlly invoked Chai)ter 11
protection as a means of staying execbtion of an adyeme judgment peﬁding appeal where, as is
alleged here, the posting of a supersedeas Bond would have been financially minous for the
company. |

If, as Loewen claims, posting the full supersedeas bond in Mississibpi woul.d have been
"devastating" for the com;;any, Loewen certainly could bave pétitioned for reli“ef under (_Jhaptef
1. ‘In so'doing, Loewen would have obtaiﬁéd an automatic stay of execution of the Mississipﬁ
judgment (ﬁe very aim of tﬁe supersedeas bond, but without the high cost of financing such a
bond) and would have been free to pursue an appeal of the Mississippi judgment while under
Chapter 11 protection. Sge 11 U.S.C. § 362. Contra}y to Loewen's unfounded description of the
Chapter 11 alternative as “catastrophic,” a Chapit;r 11 filing in Janua;y 1996 "would have
afforded Loewen the opportunity to prosecute its appeal in the Mississippi Supreme Court without
the necessity of satisfying the supersedeas bond requiretilent and to continue to conduct its
businesses in the ordinary course with little or no disruption during the Chapter 11 proceedings."
[Trost Aﬁ] |

Perhaps the best known example of such a strategic use of Chapter 11 is the case of
Pennzoil v, Texaco, in which a Texas jury, on W _,198_, awarded a judgment against
Texaco in the amount of $11 billion, by far the largest judgment in history at the time. To stay

execution of the judgment, under Texas law, Texaco would have had to post a supersedeas bond
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in excess of $13 billion, more than twenty times the amount of the bond required of Loewen.
Texaco attempted to have the bond requirement waived, ‘a;guing -- as Loewen does here -- that the
full bond would have devastated the company financially.

The case proceeded to the United States Supreme Court, in which Loewen's own expert in
this arbitration, Professor Laurence Tribe, argued that the econémic threat imposed by sucha
large bond requirémem was "peither as drastic nor as imreversible" as claimed, given that Chapter
11 bankruptcy protection was a viable means of staying execution of the judgment pending
appeal. Pennzoil Co. v, Texaco, Inc., No. 85-1798, Reply Brief for Appellant, pp. 18-19, dated

, 1986 (L. Tribe, author). Although the Court disposed of the case on other grounds, two

Justices endorsed Professor Tribe's view:
Texaco clearly could exercise its ri ght to appeal in order to protect its
corporate interests even if it were forced to file for bankruptcy under
Chapter 11. Texaco . . . could go forward with the appeal, and if it did
prevail on its appeal in Texas courts, the bankruptcy proceedings could be
terminated. Texaco simply fails to show how the initiation of corporate
reorganization activities would prevent it from obtaining meaningful
appellate review. '

Pennzoil Co. v Tgxaco,‘ Inc., 481 U.S. 1, 22 (1987) (Brennan J. ahd Marshall J., concurring)

(citations omitted).

Thus unable to avoid the full bonding requirement, Texaco filed for Chapter 11 protection,
with great success. The filing immediately stayed execution of the trial court judgment and
allowed Texaco to continue with its appeal without'having to post a bond. Moreover, because

. . )
Chapter 11 allows existing management to remain in control of the company, Texaco experienced
virtually no disruption of its dn-going‘ business while it proceeded with its appeal under Chapter

11 protection. With the significant new leverage that Chapter 11 afforded the compahy withfgé:\ljl& Ny,
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respect to Pennzoil, Texaco was able to negotiate a favorable se&lement of the i‘itigatibn and
emerge from Chapter 11 an even stronger company than it had been before the ;'erdict. [H. Miller
Aff] |

. Itis beyond dispute that Loewen,‘like Texgco, could have filed for Chapter 11 pfotection
and pursued its appeal of the trial court judgment without having to post a supersedeas bond.
Indeed, Loewen retained the very same counsel that representéd Texaco in its Chapter 11
proceeding precisely to pursue such remedies in this case. See [Harvey Miller aff.]. However,
aespite receiving advice from Texaco's former counsel tﬁat Chapter 11 was a reasonable and
effective oi)tion. for The Loewen Group, the company elected not to file for Chapter 11 protection,
choosing instead to settle the Q‘jgg;ig litigation. [1d.]

| Tellingly, Loewen says little in its memorial on this point, asserting (without supporf) pnly
that bankruptcy "would have terminated the suc;:cssﬁzl acquisition strategy that . . . was 'the key to
maintaining [the company's] credibility,” and that "reestablishing iis reputation as a solid, well-
managed growth company" after filing for bankruptcy protection "would [havé been]
extraordinarily difficult.” TLGI Mem. p.55 §137. As we explain below, and as Loewen's own
counsel advised at the time, neither of these excuses has any merit. Indeed, strong evidence
suggests that these professed concerns aré merely pretext and that Loewen's decision to ignore the
advice of its counsel and forego Chépter 11 protection was fnade on the basis of illcgitixﬁate
personal interests rather than sound business Judgment

1. A Chapter 11 Filing Would Not Have Adversely Affected the
Loewen Group's Reputation

Both TLGI and Ray Loewen contend thal Chapter I 1 protection was "by far the least
Q"‘?’S
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desirable option" becauée, they claim, bankruptcy would ﬁa?c ﬁepmably dﬁmégcd The Loewen
Groﬁp’s reputation as a wéll-managed éorﬂpany. Se¢ TGLI Mem. at 55; Ray Loewen Mem. at 36-
37 (arguing that bankruptcy would have "injur[ed] its reputation and ability to obtain financing
such that it would never recover."). This professed concern had no merit at the time The Loewen
Group chose to enter into the settlement, nor does it now. |
* As explained in detail in the attached affidavit of Professor Elizabeth Warren of the

Harvard Law School, "Chapter 11 protection is well established as simply another aspect qf |
ordinary commercial life [in the ‘Unitcd‘ States] that bears no inherent stigma." [Warren Aff ]
A Becéuse Loewen would have filed Chapter 11 for the sole purpose of staying execution of the
Q‘Lgc;ﬁ;jﬁdgment pending appeal - an appeal it believed it was virtually cerfain to win -- "no
reputational harm [would have been] caused by the mere fact of the Chapter 11 filing." Id. k

To the contréry, as Professor Warren explains, "Chapter 11 is so integyal a part of ordinary
business planning that a filing under such circumstances would likely be viewed as a sound and
responsible business deciSion." Id In fact, Loewen is cvurrently’operating under Chapter 11
protection (under circmnstances far more dire than would have existed in a Januéxy 1996
proceeding) and is regularly assuring the public that the company "will re-emerge from the
reorganization a stronger business poised for long-term grqwth." [Loewen lAll 1/99 bress release;
6/1/99 press release]. | |

In stark contrast to the company's current Chapter 11 proceeding, a filing by The Loewen
Group in January 1996 would have been a relatively simple matter with minimal or no disruption

to the company's overall operations. As explaihed in the attached declaration of J. Ronald Trost,
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company itself. [Trost Aff.]. Asaresult, Loeweﬁ gould have'fully’avoid execution of the
O'Keefe judgment merely by filing for Chapter 11 only on behalf of the four Loewen defendants
“in the 'lawsui‘t. Therefore, "nong of Loewen's remaining corporate subsidiaries and affiliates (of

which, in 1996, th.ere wefc more than [____]) would have been required to commence bankruptcy
proceedings and each of them could have continued operating the& businesses without any
interruption, interference or meaningful involvement with the ongoing bankruptcy proceedings.”
[Trost Aff.). Loewen's own documents make clear that this was precisely the approach that the
company contemplated at the time. [TLGI2964-3132, 3167-3299].

| Morgover; in addition to obtaining a bond-free stay of cxccuﬁon of the O'Keefe judgment
pending appeal,' a Chaptef 11 filing on behalf of only ihe O'Keefe defendants véou}d have
conferred significant commercial benefits on Loewen that companies do not have outside of
thapter 11. For example, because Chapter 11 empowers companies to reject executory contréﬁts
and upexpired leases; a Chapter 1 ﬁliné would have given Loe;wen thé opportunity to reconsider
all of its contracts to determine whether, in fact, they '_’made sense in the ;;ontext of Loewen's
business plan going forward and, if not, to0 reject the cbntracts." [Trost Aff.]. Such enhanced
powers would have made a Chapter 11 filing all the more sensible in the eyes of the business
community. Sge, e.g., R. Nutt, Loewen's Best Bet Bankruptcy, P.rgf, Says, Southam Package
1/26/96 [A1490]. Indeed, 'givAcn the disastrous consequences that Logwen"s aggressive acquisition
binge ultimatelyv caused the company, the opportunity for Loewen to pause and reco.nsider its
acquisitions under Chapter.l 1 protection would have been preferable to the course actually

chosen.
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January 1996, as well as the ciear benefits such a ﬁling would have afférdcd the company, thére is
no basis for the clai#: that the "mel.'e“fact of a Chapter 11 filing would have harmed the company’s
reputation or its ongoing business operations. Indeed, as even Loewt:n’s own bankruptcy counsel
opines, "it is possible that a Chapter 11 filing [aﬁd a subsequent, bond-free apﬁca]] would bave
impréved Loewen's position in the capital and cquity markets, given thaf those markets were
akea(iy assuming that the Company was preparing to post a large supersedeas bond" that would
have imposed "significant financial constraints" on the corﬁpany. [A. Miller aff.]. Loewen's
professed concern over the harm of a Chaptér 11 filing on its business repﬁtation is thus entirely

unfounded. [Trost & Miller Affs.]

2. Chapter 11 Protection Would Not Have Materially Affected Loewen's
Acquisition Program, Which Program, In Any Event, Cannot Justify The
Decision to Forego Chapter 11 Protection :

Claimants also contend that Chapter 11 was not a reasonable alternative to the settlement -

Jbecausc "bankruptcy 'woqu have terminated th‘é successful acquisiti‘on strategy" that was "the key
| to maintaining [the company's] crgdibiiity." TLGI Mem. at 55. Even if this professed concern
'were sincere (and, as discussed below, it likely is not), it is wholly unfounded and,. in.any event,
cannot justify Loewen's decision to forego its appeal of the QK&S?E judgment under the
protection of Chapter 11.

Loewgn is simply incorrect that a Chapter 11 filing would have "terminated” the
company's acquisition program, and was so advisedAat the time. ’As explained in the attached
declaration of J. Ronald Trost, Chapter 11 allows the existing'inan’agement of a debtor to remain

in control of the company and to obtain "debtor in possession” financing to fund its ongoing

operations. [Trost Aff.]. Loewen's own bankruptcfy counsel adyxsed the company that it was' AR NT‘,;?
¢

\2
&
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-extrernely attractive candidatc to receive a large amount of debtor-in-possessibn ﬁnanc'm'g that
would have sﬁp‘ported muﬁh, if not all, of Loewen's prdj'ected acquisitions during"the Chapter 11
process.”" [A. Millef aff.]. Ixi addition to such financing, Loewen's principal financial advisors
believed that the company coﬁld have supported its acquisition program with further equity
iésuances, as ";1 market would have existed for Loewen equity at that t'uﬁe, even if the company
were under Chapter 11 protecti(;n A (1§

Moreover, Loewen's counsel drafted and were prepared to file a mc;tion with the
bankruptcy court seeking confirmation of the company"s‘autlrwrity to conduct acquisitions in the
ordinary course of business, without the need for further court apﬁroVal. See (TLGI37§6].
Loewen's counsel advised the company that such a motion Was highly likely to succeed, and fhat
"any effect of a Chapter 11 filing on the company's acqm‘Sitioh program would likely have been
modest, at most." [A. Miller aff.]. It cannot seriously be disputed, théreforé, that "Loewen coulci
have continued to perform under all aspects of its business plan -- including its acquisition
program ---during the pendency of a 1996 bankruptcy proceeding.” [Trost Aff]

. In any event, even if a Chapter 11 filing v;*ould have rcstﬁctsd LoeWen'_s ability t‘o acquix;e
death-care propem'es; such a result cannot e#cuse the company's decision to forego Chapter 11
protection. It is now commvon-knowledge that The Loewen Group's acquisition. strategy was
fundamentally flawed, overly aggressive,vand the cause of the company's uitimate financial
decline. See, ¢.g., P. Kennedy, Loewen to Seck Approval to Sell 24 Per Cent of its Operations,
Globe & Mail 12/16/99 at B3 ("UndeJr former chairman and founder Ray Loewen, the funeral
giant goi into financial difficulty by growing too quickly;");' Loewen Gets Nod for Plan to Sell

Assets, Reuters 1/?4!00 ("Loewen, a one-time darl ing of investors, collapsed last year under

thé—yj\.ﬁﬁ’*"’ ~
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weight of the $2.3 billion debt it built up under what its management now admits was an overly

aggressive expansion pohcy in the mid-1990s. ") R erlds mmm&m&mﬁ L.A.

Times 10/24/99 C1 (’”Ray Loewen bought up every cemetcry, funeral home and crematory he

.could,' said Jon Kyle Cartwright, an analyst with Raymond James & Associates. 'All too often,

-they paid ﬁxorc than they were worth."); id. (ﬁnancié.l crisis in death-care industry was pnmanly

the result of "unbridled spending."); T. Hirschrﬁa:m; Death's No Sure Thing, Nat'l Post 10/9/99
C1 ("[T)he free-spending attitude was the root of the problem, say ana!fs_ts.“).’—*

Indeed, even Loewen's m;m management now concedes tilat "[t]he main reason for the
weak perférmance has been thé C‘ompany’s'éggressive acquisition‘ shategy in recent years ..
[Loewen 10/5/98 Press Release]; see also TLGI 1998 Annual Report ("[W]e underestimated the
issues associated with such rapid growtb,- particufarly in the cefnetery ciivision."). Contrary to
Loewen's claim, therefore, any effect .thgt lChapter 11 allegedly could have had on the company's
acQuisition program was no reason to forego Chapter 11 protection. To the contrary, the
acceptance of such restrictions -- even assuming that they would have been imposed -- wquld
have been far more prudent tl;an thg course ultimétcly chosen by the company. Seg, ¢.g., [H.
Miller aff; A. Miller aff.}; J. Baer,. Death in the Doldrums, Globe & Mail 10!4/99 B4 ("In the
long run, death care companies will recover by cooling on acquisitions . . . .;'). Loewen thus
cannot advance any credible justification for its claim that Chapter 11 protection was not a

reasonable means by which it could have continued its appeal of the O'Keefe judgment.

%See also B. Milner, The Dying Game, Globe & Mail 6/5/99 B3 ("After expanding far beyond its
family-owned firms as it struggled to stay afloat in a sea of debt.").
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3 Strong Evidence Suggests That The Decision To Forego Chapter 11
Protection Was Based On Personal Interésts Rather Than Sound Business
Judgment . *

| Given that Cha;i)ter 11 was S0 plainly ‘a viable optiOn‘ for The Loewen Group to continue
its appeal of the' OKeefe jﬁdgment, Loewen's current account of itsloptions following the
Mississippi Supreme Court's bond decision reveals a curious illqgic. On the one hand, Loewen
claims that it could have posted the supersedeas bond only at a "ruinous cost" and that the
financing for a bond "would have almost certainly curtailed, or even terminated, Loewen's
acquisition stratégyf’ TLGI Mem. at 59. On the other hand, Loewen argues that attempting to
post the bond was nevertheless the "preferred option” over a Chapter 11 filing, even though, as
explained above, a Chapter 11 filing would have avoided the "ruinous cost" of posting the bond
and would have enabled the 'company to pursue its appeal without any material affect on its
acquisition program. TLGI Mem. at 55.

This illogic can best be explained by the fact that Loewen's decision to forego the Chapter
11 option was ultimately not based on concerns over the acquisition program at all, but instead
was based on Ray Loewen's personal interésts, which he promoted at the expense of the company
and its sharcholders® As explained in the attached declaration of Alan B. Miller, Esg., one of
Loewen's bankruptcy counsel at the time, Ray Loewen was; concerned that z; Chapter 1 1 filing
would threaten his own personal equity stake in the company, which he had earlier pledged to

banks in exchange for a loan [to purchase the yacht? confirm with saltzman]. [A. Miller aff.].

¥ [The Loewen board was long on clergymen and short of business people. The directors, one
former insider said, 'weére absolutely in the palm of Ray's hand." J. Schreiner, "In the Palm of Ray's
Hand," Fin. Post (June 2, 1999) C4.
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As, The Loewen Group's then-Director of Finance explained to Mr. Miller on December
18, 1995, Ray Loewen had pleaged his persoﬁél shares on a "maréin call”" basis, accovrd"mg to
which the lenders.could seize and sell M.r Loewen's shares if the price of the company's stock fell
below $20 per share. Because the stock was then trading in the low $20s per share, Mr. Loewen
did not want to risk any further drop in the stock price tha; a filing for Chapter 11 might cause, as
"[Ray] Loewen's equity stake Woﬁld be grabbéd by the lenders that hold it in pledge and he WOgId
be wiped out." [A. Miller aff.]. Mr. Miller advised that, .Qbile he "understood the problem for
Ray Loewen," it was his view that "the Company should continue to be able to file a chapter 11
case...." [A. Miller aff.]. Nc;n\dthstanding tlus ad?iﬁc, The Loewen Group's Director of
Finance expressed doubt that "the company would file for Chapter 11 under any circumstances, . .
. even if it means giving a lien on every asset of the Company to the . . . [prospective bond] |
lenders and being unable to expand further.” [A. Miller aff.] (emphasis added).

This evidence of a blatant conflict of interest demonstrates that The Loewen Group's
pfofcsscd concern over the company's acqﬁisition program is mere pretext. Indeed, as this
evidence makes clear, the company was willing to halt all further expansion as a meaans of
preserving Ray Loewen"syown équity interests, even at the ultimate expense of the company
itself. 2 Therefore, whatever effect a Chapter 11 filing would have had on the company's
acquisition program (and, as the foregoing makes clear, it would not have had an adverse effect),

'Loewen's professed concem over the acquisition program cannot support a finding that the

~ EThis evidence also casts serious doubt on the sincerity of Ray Loewen's professed concern for the ‘

well-being of the company's shareholders and his alleged "fiduciary” and "moral” duties to "keepthe, -

company alive and out of bankruptcy . .. " RLL Mem. at 37. Q‘gs!DE%
. Q 4
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decision to forego an appeal of the O'Keefe judgment under Chapter 11 protection was made

under duress.

C. Loewen Could Have Continued With Its Appeal Without Postmg A
Supersedeas Bond

Even assuming, arguendo, Loewen could not have obtained an appeal with supersedeas, it
had ohc additional option: an unbonded appeal. While perhaps the leas£ attré.cﬁve of the options
available to it, an unbonded appea} was, nevertheless, a reasonable course that cogld have enabled
Loewen to appeal the underlying verdict to the Missisﬁppi Supreme Court.’j" Indeed, strong
evit‘ience suggests that even Loewen does not believe its own claim, a'dyanced ﬁere, that an
unbonded appeal "would have, qujic literally, destroyed the compahy ...." TLGI Mem. at 54.

Trial court judgments are not sélf-executing. Under Mississippi law, to execute on a
judgnient the judgment credifor must first enroll the jgdgmém in every coﬁnty in which the
judgment debtor has property (except for the county in which t.he trial occurred, where the
judgment is enrolled automatically). See Miss. Code Aan. § 1 1-7-195. Once enrolled, the Circuit
Clerk for the county can issue a writ of execution for property located therein, executable by the

. County Sheriff. Seeid. § 13-3-1 l.l. A creditor seeking to execute before appeals ha;ve' been
exhausted, however, does so at his peril: if the lower court judgment is feversed, the defendant
has "the right té be restored to whatever has been taken from him under stress or compulsion of

process before the reversal, whether it be money or property." Hall v. Wells, 54 Miss. 289, 306

wLoewen estimated that an appeal to the Mississippi Supreme Court on the merits of the case would
have taken "one to two years." See A1229 (conference call transcript). Loewen also recognized,
however, that it could have moved to expedite the appeal process pursuant to court rule. See
TLGI02181 (Letter from James L. Robertson to Ray Loewen) (Nov. 5, 1995) (noting that, because
"the amount of the Judgment is so extraordinary," the court "may" expedite appeal).
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(Miss. 1877).

If the defendant has property outside the State of Mississippi, the judgment creditor can
seek execution under the Unifonn Enforcement of Foreign Jﬁdgments Act ("UEFiA").” See
UEFIA, 13 Uniform Lalws, §1. Asa ger;crai matter, the UEYFVJA authorizes a judgz;ient creditor to
enroll a judgmei}t in a foreign state and, after a designated period of time‘.(dgring which the
creditor must provide nqtiée to the judgment debtor), execute on the judgment as if it had been
rendered in the foreign state's courts. See id. §§ 2, 3. Importantly, however, the judgment is
subject to attack in the foreign state on grounds that it is not entitled to full faith and credit under
the Full Faith and Credit Act. Seeid. §‘ 1. Moreover, the judgment debtor can seek a stay of
execution in the foreign state (pending collateral attack in that state or appeal in the rendering
state), even if the rendering state's‘ courts have decliﬁed to stay execution. See id, § 4(b).%

These rules would have given Loewen a number of opportunities to stave off execution
pending its appeal of the underlying verdict (whicﬁ Loewen thought it was sure to wm) See.c.8.,
TLGI102789 (Letter from James L. Rdbertson and others to Ray Loewen) (Nov. 3, 1995)
(estimating 90% chance of prevailing on a merits appeal). Loewen hgd a relatively small ponion
of its total éssets in Mississippi. See TLGI03819-TLGI03820 (Letter from David W, Clark to

William Stewart (Dec. 27, 1995) (estimating the value of Loewen assets in Mississippi subject to

#The UEFJA has been adopted in 47 states (mcludmg Mssxssappl) and the District of Columbia.’
{c:te] .

@ Moreover, even where a bond is required, a judgment debtor can request that any bond be
limited to the value of debtor assets located within the foreign state. See, e.g., Waters v. Aquatic
Sensors Corp,, 633 So.2d 475, 477 (Fla. App Ist Dist. 1994) (mnmanng that such a procedure is

appropriate).
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executyion‘ at $5, 1‘ 00,060). The ‘overwhelming majority of 'iis assets were located in other states
throughout the United States and in Canadz‘:‘ﬂ’

For assets located outside Mississippi (the bulk of its holdings), Loewen could have
challenged any execution attempt under t};e Full Faiih and Credit Act. As Professor Days has
explained, in light of its allegations that the Mjssi.ssippi proceedings were themselves
discriminatory, Loewen could have argued that the jury's verdict should not be granted preclusive
effect. See Days Statement at 3§-4l . Moreover, in any foreign state, Loewen could have sought a
stay of execution under § 4(b) of the UEFJA, presenting the very arguments it claims were
wrongly and unreasonably rejected by the Mississippi courts. See UEFJA,‘_§ 4(b).

Indeed, at the time of the ,underlyi;lg events, Loewen was activéiy considering whether it
could challenge any attempt by O'Keefe to execute outside of Mississippi. See TLGI03366
(Letter from Robert O. Wienke to Donald B. Ayer) (Jan. 11, 1996) ("we also may want to

| ; :
consider whether there is any ba%is for attacking on independent grounds any judgment liens-

|

~ which may have been filed outside of Mississippi"). Loewen was keenly aware that O'Keefe's

counsel would have neither the time nor the resources to litigate in courts around the country. See
| . ‘

id, (noting that filing actions outs}ide Mississippi would "require plaintiff's contingent fee counsel

to litigate in far reaching ahd unﬁf’iendly forms (sic] on multiple fronts”); s¢e also TLGI02293

|
YOne of Loewen's lawyers descnbed its corporate structure as follows: "The Loewen Group Inc.
(TLGI) owns (either directly or mdu‘cctly) all of the shares of its American holding company, Loewen
Group International Inc. (LGII). LG, in turn, owns all of the stock of approximately 500 operating’
subsidiaries in the United States, which subsidiaries make up approximately 90 [percent] of the. value
of TLGL" See TLGI0377) (Men{lorandum from Donald B. Ayer to various addressees) (Dec. 8, 1995)
(page 2). Loewen had only one operatmg subsidiary in Mississippi, Reimann Holdings Inc., which in
turn owned a number of funeral homes, including the Wright & Ferguson Funeral Home.
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("Summary re Plaintiff's Abilityi to Lien Assets") (undated) ("It is very unlikely that [plaintiff will -.
‘ o o

register the judgment in other stiates] e given the paper work required to‘ have the judg:meﬁt
enrolled . .. ."). Similarly, Lce\ivén was aware that O'Keefe's potential li_abi‘lity for premature
attachmen§ before the conclusioxi'a of appeals was a strong disiﬁccntivg to attachment and that, as a
resplt; O'Keefe w;ts highly unlikely to pursue attachment to ény "mcaningful ;iegrce. See
Loewen also was poised }to challenge (or at least delay) execution even in Mississippi. See
(Memorandum from Rgter Hynd'man to Wynne Carvill) (Nov. 22; 1995) (undated) (stating that |
- Loewen must " [b]!e fully up to speed on the Nﬁssiésippi attachment process [plaintiff's cdunsel} is
required to fbll_ow, thh pians to roadblock his actions"); id. ("A[c]onsider having (discretely)
‘advisors 'on site' to assist our funeral home managers in dealing with any attempt at unlawful

attachment"); TLGI00556 (handwritten notes) (undated) (noiing that attachment "takes a long

ﬁme");.gﬁ TLGI03335 (Letter from James L. Robertson to Ray Loewén) (Nov. 21, 1995) (page 7)

' (”[Q}e need to continue serious foot dragéing on settlement discuésions"). Indeed, given the risk
of reversal (which Loewen placefli at 90%), O'Keefe presumably would have been reluctant to
execute evén’ on Loewen's Mississippi assets pénding appeal #

For al] of these reasbns, thpréforé, even assummg Loewen could not have obtained an
appezﬂ with superéédeas, it cotﬂd have pursued an unbonded appeal and likely avoided execution
on at least the vast méjorify (if not all) of its assets pending merits review by the Mississippi
éUpreme Court. - a |

l
l

%" OKeefe could have preser!ve'd its interest in any Mississippi property simply by enrolling the'

judgment in counties where Loewen had assets. See Miss. Code. Ann. § 11-7-191 ("A judgment so
enrolled shall be a lien upon and bmd all the property of the defendant within the county where so
enrolled ....").
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* * * %

In sum, Loewen is simply incorrect in claiming that it had no choice but to enter into the
settlement. To the contrary, several reasonable and viable alternatives existed by which LoeWen
could havé appealed the trial court judgment, and Loéwen was advised by its counsel of these
a]témafives at the time. The advice of Loewen's counsel makes clear that the position Loewen
advances in this proceeding -- indeed, Loewen's entire claim - is obviously an afterthought.

When the tactics it chose for business reasons proved to be unsuccessful, Loewen simply decided

to reverse the positions it had asserted at the time of the Mississippi proceedings and to seek to

hold the United States liable undler the NAFTA for the corripany's own tactical mistakes.

| .
The NAFTA, however, cannot be used to such ends. Even.if Loewen could somehow

|
attribute its injuries to the Judgments of the Mlss1ssxpp1 courts, those Judgments were rendered

only by inferior courts and were/still capable of further appeal. Because only _)UdngDtS rendered
‘ .

by the highest available court co\uld constitute a "measure adopted or maintained" for purposes of

NAFTA Chapter 11, Loewen's alleged injuries could not have been caused by any "measure”

adopted or maintained by the Ur}ited States. Accordingly, this Tribunal lacks cbmpetencc to hear

Loewen's claim of injury from the Mississippi judgments.

IV.  THE CLAIM IS NOT ARBITRABLE BECAUSE LOEWEN NEVER NOTIFIED OR
OTHERWISE GAVE THE UNITED STATES AN OPPORTUNITY, THROUGH ITS
COURTS, TO CURE THE ALLEGED VIOLATIONS BEFORE IT ELECTED TO
SETTLE THE MISSISSIPPI LITI GATION

Claimants do not disputelthatv they made no effort to notify the United States government

of the alleged misdeeds of the l\'fississippi judiciary before they entered into their binding
| .
agreement to pay the O'Keefe plamnffs See, e.., TLGI Mem. at 146. Instead, claimants merely
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‘contend that their failure to provide notice is "i'rrelevaqt"‘ because, they argue, "[n]othing in
NAFTA requires-a Chapter 11 claimant to have ﬁrovided suc‘h ﬁotice. " Claimam's' Response to
Interrogatﬁry 3, dated Aug. 26, 1999. This contention is contrary to both the NAFTA and
customa:ry international law, v |

It has long been held that a "government must have had notice or been notified of the
injury before it could be made responsible” under international law. E. Borchard, Diplomatic
Protection of Citizens Abroad 191 (1915). Chapter11 of tl;e NAFTA reﬂectsﬁxis principle in
Article 1101, w}ﬁéh limits the Iiability’ of the Parties only to "measures édoptcd or‘rr.laintained"
by thé federal ‘governm.cnts. The’ phrase"‘édopted or maintained" ‘plainly requires éoﬁc act of
initiation or ratification by the fe&cral government -- whether by some affirmative act or knowing
omission -~ before liabiliryvmay be found under NAFTA Chapter 11. Where, as here, the United
States is given no notice of a "measure” that.allcgedly violates the NAFTA, it simply cannot be

found to have "adopted or maintained" that measure. Sege, ¢.g., J.S. Borek, Other State

Responsibility Issues, The
State Responsibility 317 (1998) ("I both domestic and international law, the respondent
cannot be responsible without having t;xken some action or failed to act in somé way which
resulted in the harm."),

Althbugh Loewen contends that the United States is st;igtly liable for the actions of its
constituent states regardlesi of whether it has notice of those actions, the NAFTA plainly
provides otherwise. NAFTA Article 105 limits the fcdéral. government's obligations with respect

to actions of state and local governments only to "ensuring that all necessary measures are taken

in order to give effect to the provisions of this Agreement, including their observance, except as
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otherwise provided in4 this‘Agrccv:mc'nti by state and provincial goyernments.“ Although a stricter
standard of liability was proposed and coﬁsidered by the NAFTA's dra.fteré, such a standard was
rejectéd. S_c_g Article 102(3), NAFTA Draft Dec. 31, 1991 ("The proQisions of this Agreement
shall have binding application and shall be observed byistatc, provinci'ai anid local governments .
..M. See also Restatement (Third) of Foreign Relations Law § 207 (a federal government may
limit its responsibil.ity for actions of subsidiary governments through use of a "{federal-state
clause” in intemational agreements). | |

| Here, the United States has unquestionably met it§ Article 105 obligation to ”cnsure‘[] that
all necessary ﬁ)éasures" were taken to give e'ffect to fhe NAFTA's provisions. In parﬁcular, the
United State‘s ensured that several effective federal venues — including tile U.S. Supreme Court,
U.S. District Court and U.S. Baﬁkrﬁbtcy Court -~ wére open and available for Loewen to seek
redress for each of the NAFTA violations thét it‘gﬂeges in this case. See §up:_a at[].

Indecd, Loewen is merely seeking to vindicate in this forum righ_tsé tﬁat are fully protected
under U.S. law and could have been asserted in U.S. courts had Loewen procecdc?d with its
appeai of the Mississippi judgmcnts. Just as NAF TA Chapter 11 protects aliens against
discrimination (Article 1102), ensures a minimum stand;rd of "fair and equitable” treatment
(Article 1105), and proscribes uncompensated exprépriations, (Article 1110), the United States
Constitution guarantees aliens "equal protec;ibn" aﬂd "due process under tﬁc law" in state
proceedings (U.S. Const. Amend. XIV), and prohibits étates f_rofn taking property .without just
compensation. (Id.). Loev;en itself argues that the Mississippi judgments are ébjectjonable, in
part, because they a]légedly violated these U.S. constitutional guarantgf:s. See, e.g., TLGI Mem.
at 70-71; id. at 83;86. Because Loewch elected not to avail itself of these federal protections
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otherwise to give the United States any opportunity to cure the alleged violations through its
courts, the United States cannot be held liable for claimants alleged injuries under the NAFTA.

V. THE MISSISSIPPI COURT'S ALLEGED FAILURE TO PROTECT AGAINST THE
ALLEGED REFERENCES TO ALIENAGE, RACE AND CLASS CANNOT BE A
"MEASURE" BECAUSE LOEWEN NEVER ASKED THE COURT TO ACT UNTIL
AFTER THE VERDICT

Although claimants now contend that the underlying trial was "infected by appeals to the
jury's alleged anti-Canadian, racial and.ciass biases," neither claimants nor their lawyers ever
objected on such grounds at‘any point before the jury reudered its verdict, nor did they argue to .,
the court unti] after the verdict - as claimants do now -- that a specific jury instruction was |
needed "to address the heighteried risk of improper nationality-based, racial, and class bias." As
a result, claimants cannot establish that the Mississipﬁi trial court's ajlegcd failure to prevent the-
opposing party's attorneys from making inﬁa}mnatory remarks coﬁstitutes a government
"measure" for purposes of the NAFTA. |

As noted above, NAFTA Chapter 11 applies only to "measu:és adopted or r'nainta'med".

- by aNAFTA Party. The term "measure," in turn, is deéfined to include any "law, regulatioh,
procedure, feéuiremen,t or practice." NAFTA Aﬁicle 201(1). Setting aside whether judicial
inaction (as opposed té an affirmative judicial decision) could ever satisfy this definition, judicial‘
inaction plginly cannot be a "measure"” where, as here, the court was never asked to act in the first
place.

Mississippi, like most jurisdictions in the \ﬂ*orld's developed legai systems, adopts a

“"contemporaneous objection rule,” which provides that an objection "must be made
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Mg&m&mmnm, 612 S0.2d 1108, 1114 (Miss. 1992). See also Vakuta v. Kelly (Austl,
1989) 167 C.L.R. 568 ("By standing by, such a party has »?aived the ‘r‘ight to object"); [cites from
other countries]. The reasons for thishxle are obvious:. "In such a case, if clear objection had
been taken to the comments at the time @hen they were made or the judge had fhen been asked to
refrain ﬁom further hearing the matter, the judge may have.been able to cofrect the wrong
impression of bias‘which haé{bee‘n given or alternatively may have refrained from further
hearing." Vakuta v, Kelly (Austl. 1989) 167 C.L.R, 568. When a litigant fails to object on a
umely basis, therefore, the court cannot be faulted for failing to act. __L Kekatos v. g:mmgl of

the Law Soc' ‘ uth Wales 1999 NS.W.CA. 288 (26 Aug. 1999) (“[A]bscncc of
contemporaneous objection may be a guide to whether or not the ‘mtervennons were

inappropriate in occasion, extent or tone," especially where "a party is represented by

experienced counsel . .. .").

Itis a settled principle of international law that "official inaction" can give rise to state
reéponsibility only where "there was a duty to act," Restatement (Third) Foreign Relations Law § |
207 (comment ¢). Because courts are under no duty to correct aIlegedly improper uttérances as
to which there is no contcmpora.neous objection, judicial inaction in this regard cannot implicate
* state responsibility. Accordmgly, because clalmants thus never askcd the court to protect against
the alleged offending remarks until after the verdxct, the Mlssxssxppl court s allegcd failure to do
so cannot be vzewed asd "measure" that gives rise to an arbitrable claim under the NAFTA.

VI. THE TRIBUNAL LACKS JURISDICTION TO ADDRESS THE INDIVIDUAL
CLAIMS OF RAYMOND L, LOEWEN

[STATE DEP'T TO DRAFT]
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VII. THE MATTER OF THE TRIBUNAL'S COMPETENCE SHOULD BE TREATED AS
A PRELIMINARY QUESTION

On April 6, 1999 the United States objected to the Tribunal's competence to hear this
case and requested that the objection be treated as a preliminary question pursuant to Article 46
of the ICSID Additional Facility Arbitration Rules. The Tribunal, in its procedural order
following the first session on May 18, 1999, reserved the issue of biﬁlrcation unti] after the
United States submitted its memorial on competence ‘and jurisdiction. After this filing, the
Tribunal explﬁncd, it would rule "whether the objection to jurisdiction and competence will be
determined as a preﬁminary matter or joined to the merits of the dispute.” Minutes‘of First
‘ Sgssien, dat;:d July 14, 1999

In light of the foregoing objections to the Tribunal's jurisdiction and competence,
biﬂxrcgtiori is now clearly warranted. It ié standard practice in international arbitrations to
bifurcate ‘pr_occcdings on issues of the tribunal's competence a.nd‘t‘he merits of a dispute. See,
eg, R von Mehren, E@J@MM&M@_&M 579 PLI/Lit.
147, 163-64 (Feb. 1998) (noting breferencc in international arbitration to hear and decide
jurisdictional issues t)»efore hearing merits of a controversy). As one leading treatise explains,
;'[i]n general, ic niore prudent course is to conduct a preliminary p;occeding on the quesﬁén of
jurisdiction. That permits the parties to fully address the issue and, if jurisdiction is lacking,
avoids the expense of presenting the case on the merits." G. Bém, MM

MMWW, 57 (1994).2¥ For this reason, the rules of all NAF TA~a;§provcd

YSee also Redfern & Hunter, Law a
(jurisdictional objections are usually ralsed as "prelmunary 1ssues“)
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arbitral institutic;ns -- including those gc;.\/eming the preseﬁt dispute — contemplate the treatment
of jurisdiction as a prelimipary questionh advance of a proceeding on the,mefits. See Article
21(4) UNCITRAL Rules ("In general, the arbitra]k ﬁibunal should rule on a plea concerning its
jurisdiction as a preliminary question . . . ."); Article 46(4), ICSID Additional Facility Arbitration
Rules (objection to competence automatipally suspends proceeding on the merits, unless
Tribunal affirmatively decides to join dbjcction to the merits); ICSID Convention Rule 41(1).&
Thecostof a pro;ecding on the merits of this arbitration will, _without question; be
 extraordinary. This claim is based ona six-year long, ;:ompiex\\}commercial and antitrust lawsuit,
~ the trial of which lasted two months and was follqwed by néarly three more xr‘xonths‘of ‘
substantial briefing and hearings in both the Mississippi trial and Supreme courts.' The essence
of claimants' NAFTA claim is that Loewen was denied justice tﬁpughout those lengthy
proceedings, as iméasured.by the standards set forth in NA?TA Chaptér 11. Aspart ofits
dgfense on the merits of this claim, the United States intends to show that the Mississippi
proceedings and their resulting coﬁnjudgments were fully consistent with the NAFTA's

‘obligations and that claimants and their counsel were themselves responsible for the adverse

ent Device ¢ the ] ases, 53 Albany L. Rev. 19, 21 (1988) (it has
trad;tlonal!y been faund appropnate to blfurcate issues of jurisdiction and timeliness from the merits of
an action), ,

“Bifurcation is common in ICSID arbitrations, even where treating jurisdiction and competence as a
preliminary question delays a hearing on the merits for a long time. For example, in Ceskolovenska
Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4, the tribunal allowed the

parties more than a year for briefing on objections to jurisdiction and did not render a decision on the
jurisdictional objectlons until nearly two years (20 months) after the first session.

85

CLINTON LIBRARY PHOTOCOPY




results of the litigation.#¥ It is no exaggeranon to say that a fair evaluation of such defenses will
require an extensive analy51s of the entire under}ymg lmganon in order to deterxmne whether,
fact, Loewen was denied justice in that case. See, e.g., A. Freema.n, mmnmm_ammlbum
gismj;gg_fqz_ggmglgf_lugugg 171 72 (1938) (rejecting notion that merits of denial of justice

claim can be decided without rcfercnce to "the substance of the original cause of action;" tribunal
must make "a thorough examination of the procecdmgs complained of ... ). Bifurcation will
ensure that the jiarties are not forced unnecessarily to undertake the vast expense of such an
extraordinarily !engthy and complex proceeding. | |

Bifurcation is hiso justiﬁéd in this hdsc by more than the expense of a hearing on the
mérits, as substhntial as that expahse will be. By joining issues of jurisdiction and cozhpetence to
the me;its; the Tribunal would necessarily be subjecting domestic éoun judgments to
international scrutiny wif.‘hout first assu;ing itself 4that the NAFTA Parties have given their
‘consent for it to do so. Given the extraordinary ihtrusion on the sovereignty of the United States
that such an unwelcome examination would represent, the question of bifurcation here is best
resolved in light of the settled rule that an international tribunal may proceed only upon an

"unequivocal indication" of a "voluntary and indisputable” acceptance by a sovereign of the

tribunal’s jurisdiction,
Between Qatar and Bahrain (Qatar v, Bahrain), 1995 1.C.J. 6, 63-64. Accordingly, the United

States’ objections to the Tribunal's jurisdiction and competence should be treated as a preliminary

HSee, e.0., J. Harr, The Burial, The New Yorker (Nov. 1, 1999) at 87-92 (describing numerous errors
committed by Loewen's counsel at trial, including "an extraordmary and -- for Loewen -- grievous
example of a poorly coordinated presentation by his legal team" on the issue of punitive damages)
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question, %

%1 oewen once again makes the astonishing claim that the United States cannot dispute the Tribunal's
competence over the subject matter of this case. See TLGI Mem. at 120-21. This assertion is no less
frivolous now than when made in Loewen's letter to the Tribunal on May 12, 1999.- Through a
tortured reading of the arbitral rules, Loewen confuses the competence of the Tribunal with that of the
ICSID itself, arguing that limitations on challenges to the latter somehow limit challenges to the
former. See id. Much of this confusion stems from Loewen's persistent reliance on Christophe
Schreuer's Comm on D Convention, an article that has nothing to do with the governing
arbitration rules, as it comments only on the ICSID Convention, which has no application to this case.
See TLGI Mem. at 121. The ICSID Additional Facility Rules -- which do apply here -- make clear
that the Secretary-General's administrative approval of arbitration proceedings confirms only the
jurisdiction of the Centre, not the cornpetence of the 'I‘ribunal. See Art. 4 ICSID (Additional Facility)
Arbitration Rules; A. Broches, ‘Additi Facili International Centre for S

Investment Disputes, IV Y. Co:mn Arb. 373 (1979). In the Additional Facility, as elsewhcrc, the
Tribunal must first establish that the subject of the dispute falls within the scope of the parties'
agreement to submxt to arbxtratlon before it may reach the mems of the case. See, g.g,, Redfern &
Hunter, Law an mmercial Arbj , 260 (1999) ("An arbitral tribunal
may only validly dctermme those disputes that the parties have agreed that it sboqu determine” and
the tribunal "must take care to stay within the terms of its authority.").
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CONCLUSION
For the foregoing reasons; the United States' objections to the jurisdiction and
competence of the Tribunal should be treated as a preliminary question, and the claim for

_ arbitration should be dismissed in its entirety.

-Respectfully submitted,
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U.S. Departmeat of Justice

Civil Division

Wu:hc'n'gton.AD,C. JOSJb - June 15‘ 1999

‘

" "FOR IMMEDIATE'ATTENTION" *"

EXECUTIVE SUMMARY
; AN .o
To: Raymond C. Fisher’ g‘} "o

" AssGciate Attomey Gemeral “v

Through: David W. Ogden Do fpobs '
Acting Assistant Attorney General

From: = Philip D. Bartz
Deputy Assistant Attorney General

Re: IWWMSM ICSID Case No, ARB(AF)/QSB NAFTA

Arbltrauon

Purpose: To elevate to the White House for resolution an interagency di3putc over the efficacy of

advancing a particular jurisdictional d defense on behalf of the Umted States in this

NAFTA arbitration. L C)bb bLUk' 6 sfrgn ( Cno{ WM

Timing: Immediate. grﬁ.\q q»— gj; C,MS'S" Tg
Synopsis: | : %

On October 30, 1998, the Loewen Group, Inc. ("Loewen"),.a Canadian corporation, filed a
Notice of Claim for arbitration against the United States undér Chapter.11 of the North. American .-
Free Trade. Agreement ("NAFTA"). Loewen contends that the United States is liable under the
NAFTA for $725 million in damages that allegedly resulted from court judgments rendered against
Loewen in a Mississippi state court proceedihg.  The Civil Division, through our Federal Programs

* Branch, is defending the United States in this matter.

The Civil Division and our client agencies in this case — the Department of State and the
Office of the United States Trade Representative ("USTR") — currently disagree over the wisdom of
advancing a )unsdlcuonal argument that we have proposed. In defense of the United States against
Loewen's claiim, we would like to argue that the arbitral tribunal lacks jurisdiction b TA
Chapter L1 applies oply to "measures.adopted or maintained” by the United States and that the
judgments of domestic courts are not "measures” as that term is used in the NAFTA. The State
Departmcm and USTR do not want us to make this defense. Because the deadline for making any
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jurisdictional arguments is approaching (August 18, 1999) and much work remains to be done, we
need a prompt resolution of this disagreement.

Our proposed argument is quite sound given the plain text and stated purposes of the
NAFTA. Although State and USTR have attempted to identify weaknesses in the argument, their
criticisms suggest only that the NAFTA is, at most, ambiguous as to whether domestic court
judgments are subject to challenge under Chapter 1 1. Because applicable international law reguires
that ambiguities in international agreements be construed in favor of soverelgnty, our argument '
should prevail even in the face of such cnticisms.

" Despite the stre ngth of our proposed legal argument the agencies do not want us to advance
it because théy:beliey xt ¢guld reduce protections fi nts abroad. [nour view,
however, the adverse cns quences (including ibili a leeislative repeal of the NAFTA
itself if e lose thiTcase) that could flow from a decision to allow forc:gn investors to attack our
domegticicSurt jidgments in international arbitration outweigh the agencies' concerns and counsel
strongly in favor of advancing the argument that we have proposed. In fact, a professor of
international law with whom we have consulted at the suggestion of the State Department fully
supports our proposed argument on both legal and policy grounds. A copy of his opinion is attached

hereto.

-
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U.S. Department of Justice

Civil Division

Washington, D.C. 20530

[

~June 14,1999 -
MEMORANDUM

To: Raymond C. Fisher
Associate Attorney General

Through: David W. Ogden @ ‘
Acting Assistant Atto eneral

From:  Philip D. Bartz P}
Deputy Assistant Attorney General

Re: The Loewen Q oup, Inc. v. United States, ICSID Case No ARB(AF)I98/3 NAFTA

Arbitration

Purpose:  To-elevate to the White House for resolution an interagency dispute over the efficacy of
‘ advancing a particular Junsdlcnonal defense on behalf of the United States in this NAFTA
arbitration.

Timing: Immediate.
INTRODUCTION

On October 30, 1998, the Loewen Group, Inc. ("Loewen"), a Canadian corporation, filed a
Notice of Claim for arbitration against the United States under Chapter 11 of the North American Free
Trade Agreement ("NAFTA"). Loewen contends that the United States is liable.under the NAFTA for
$725 million in damages that.all egcdlyﬁ resulted from court. Judgmcnts rendered against Loewen in a
Mississippi state court procecdmg The Civil Division, through our Federal Programs Branch, is
defending the United States in this matter.

The Civil Division and our client dgencies in this case — the Department of State and the
Office of the United States Trade Representative ("USTR") — currently disagree over the wisdom of
advancing a jurisdictional argumerit that we have proposed. In defense of the United States against
Loewen's claim, we would like to argue that the arbitral tribunal lacks jurisdiction because NAFTA

~ Chapter 1] applies only to "measurcs adopted or maintained" by the United States and that the
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Jjudgments of domestic courts are not "measures” as that term is used in the NAFTA. The State '
Department and USTR do not want us to make this defense. Because the deadline for making any
Jurisdictional arguments is approaching (August 18, 1999) and much work remains to be done, we
need a prompt resolution of this disagreement.

ACKGR

1. AFTA C

- fehapEgiigolfihe NAFTA was desngned to encourage investment in Canada, Mexico and the
United States by establishing|Tes of Tair treatment ign investment and mve@nd by:s3
prov:dmg a means for resolvmg 1Spuies between mvestors and thenr host govemments §_q§ €8,

Daniel M. Price, An Qverview of the NAFTA nt Ch tantiv nvestor-
State Dispute Settlement, 27 Int'l Lawyer 727 (1993) Among other things, the Chapter authorizes an_

-aggriéved investor to "submlt to arbitration under this Section a claim" that a host government has -

* breached its obligations.of fair treatment under Chapter 11: See NATFTA Article 1116(1). The scoge
of the Chapter is limited. however, to "measures wmmnm_by a government relating to
the investor or investment at issue. See NAFTA Article 1101(1).

2. The W aim

Loewen's NAFTA claim is based on a lawsuit in Mississippi state court in which a Mississippi
businessman sued Loewen and its United States subsidiary for $16 million as a result of a failed
business deal. -After a controversial trial, during which Loewen contends the court improperly
pcrmmed the plamtxff‘s Iawyer to inflame the jurors' anti-Canadian, racial and class sentiments, the
jury returned a verdict of $500 mllhon against Loewcn _including $400 million in punitive damages.
~Loewen anempted to appeal the verdict, but claims that it was unable to pos{EuperscdcaSIpondsim the :
amount of 125% of the Judgmcnt as required under Mississippi law to stay the judgment pcndmg
appeal ‘After thc Supreme Court of Mississippi upheld the imposition of the 125% bond requirement,
Locwcn settled the case in 1996 for $175 million;’ argumg that the bond. rcquxrement effectively denied
1t thc opportunity to appeal.

Loewen contends that the jury:verdict and the. Mississippi courts' refusal to waive or reduce the
-bond requirement were unjust'and dlscnmmatory,'"m v1o|auon of several standards set forth in NAFTA -
" Chapter.11 for the equltable treatment of forexgn mvestors ‘Loewen claims that the United States is
liable under the NAFTA for violations committed by individual states-and, therefore, seeks to hold the
United States liable for damages allegedly caused by the MlSSlSSlppl Judgmcnts Loewen subrmtted its
¢claim fo arbxtratnon with the] Terat ONAlICEnre e ) i ; )L
Washmgton D.C., seeking at least $725 million i damages !

* The arbitral Tribunal held its first session with the paﬁies on May 18, 1999, at the ICSID. At
that session, the Tribunal ordered (among other things) that the United States must file all of its
jurisdictional objections no later than August 18,1999. -

CLINTON LIBRARY PHOTOCOPY




ko

Shis

-3

DISCUSSION

The Civil Division proposes to argue, among other-things, that Loewen's claim is not arbitrable ]

ecause the judgments of domestic courts (as opposed- to legxslatl’ve or regulatory actions concerning

pter i The State

Department and USTR however oppose our advancmg such'; an argument Accordlng to State and
' ; c.the ability of U.S.

we strongly disagree thh thc agencnes and believe that the a:gument is vxtal to our effective dcfense
against the Loewen claim, as well as to the continued viability of the NAFTA as a whole. Given the
grave legal and political consequences that could flow from a loss on the merits of the Loewen case,
see infra, we believe that the question of whether to-advance our proposed jurisdictional argument
should be resolved at a policy levelwithiri‘the: White House as soon as possible. -

1. . POLICY CONSIDERATIONS

 Both the State Department and USTR have expressed concern that our proposed argument
would restrict the ability of U.S. investors to protect themselves from arbitrary, expropriatory or
otherwise unfair court judgments in other countnes (primarily Mexico). The United States undeniably
has a valid and important interest in affording its investors maximum flexibility in protecting their

" investments abroa‘,JOn the other hand, allowing foreign investors to attack the decisions of our -

I

T

3
?‘?‘

?
.nd

@

-—

Ydomestlc courts through international arbitration could severely undermine our system of justice and,
3.

as a result, threaten the continued existence of the NAFTA. Given the real possibility of an adverse
decision in the Loewen case if we reach the substantive merits, we believe that the balance of these
concerns weighs strongly in favor -of adva‘ncing our argument that court judgments are not "measures."

First, we believe that the argument that court Judgments are not "measures” is our strongest
jurisdictional argument. Although we have som % Fentsysuch as ‘that the judgments-
;complained of are not "méasures" because Loéwerr ailed to-exhaust the domesic judicial ggoaeess we
feel'that these arguments derive much of their force from the pnncipal argument that court judgments
are not "measures"” and that, standing alone, these subsidiary arguments may not succeed: -Indeed,
Professor David Bederman of the Emory University School of Law, an international law expert whom
we have been consulting at the suggestion of the State Department, agrees that the principal argument
is extremely strong and that, if not-advanced, our subsidiary arguments are less likely to'prevail.
Professor Bederman‘has. provided the Civil Division with a letter setting forth his views on this issue,
copy of which is attached hereto.

Second, a loss on the merits of the Loewen case — which we believe is quite possible in the -
absence of a favorable ruling on jurisdiction — would establish a dangerous precedent whereby the
United States could, as a result of the NAFTA, effectively become a guarantor with respect to any
judgment rendered apainst a foreign investor in the courts of the United States. This could result in a
flood of arbitrations against the United States, the cost of which COuld be extraordinary. /.

- Third, a loss on the ments in L&LVLQH is also ltkely to generate a great deal of polltlcal hostility
toward the NAFTA. The case has already received significant media attention as a "potent back-dodr
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way for corporations to challenge the American legal system.” William Glaberson, Nafia Invoked to
Challenge Court Award in U.S., N.Y. Times (Jan. 28, 1999) at Cl; seg also, ¢.g., E. Iritani, Trade
Pacts Accused of Subverting U.S. Policies, Commerce, L.A. Times (Feb. 28, 1999) at A1, Many
individuals, both in and out of government, are likely to be surprised and offended«;fxmc NAFTA is

‘construed to effect a waiver of sovereignty that would:permit an intemational tribufial effectively. to sit

inreview of dec;sxons of United States courts at the election of foreign investors. Cf. Glaberson, supra
("[Loewen] is an important case because it raises the question of the extent to which domestic civil

judicial proceedings will be subject to international re-examination.") (quoting Prof, David W.

Leebron, dean of Columbia Law School).”

-Finally, even if our subsidiary Juxzsdxcuonal arguments were to prevail in Loewen, we will
soon be forced to revisit this same question in another NA.FT A arbltratxon that wnll be filed against the
United States in several weeks.? In that case fNondevaintlSIgdEvVRE bStatcs¥a Canadian investor
challenges a decision of the Massachusetts Supreme Judlcxal Court from Whlch a petition for certiorari
was filed and denied by the Supreme Court of the United States. Unlike the Logwen case, we cannot
argue that Mondev failed to exhaust the domestic judicial process, nor does it appear that we could
argue that the alleged harm resulted from a private action rather than & court judgment. As we .
currently see it, the only way in-which the United States can avoid addressing the merits of the |

Mondey case is if the tribunal finds that domestic judicial dec1snons are not "measures" for purposes of -

the NAFTA

II. TH BASI R ARGUMENT

A

It is a familiar and well-settled principle of international law that international agreements are .
to be “interpreted . . . in accordance with the ordinary 1 meamng to be given to the terms of the treaty in | "

their confext and in the light of its object and purpose.” Vienna Convention on the Law of Treaties,

~Article 31; 1. Brownhe W&M@m&u p. 627 (4th ed., 1990). In substance, - *

these principlés require that thie'NAF: TAbe'interpreted to effectuate the express agreement of the
pa.mes here, the governments of Canada, Mexico and the United States, See R. Jennings & A. Watts,
eds. Q;m@gmmmnm&gﬂ, Sth ed. at 1267 (1996). Thus viewed, it seems clear from the text
of the NAFTA that Chapter 11 does not apply to the judgments of domestic courts, but is instead
concerned only with legislative and regulatory actions that affect trade and investment. Other
evidence and principles of construction further reinforce the conclusion, made clear by the express
terms of the NAFTA, that the parties never intended Chapter 11 to apply to judgments of domestic
courts. In our view, therefore, Claimants’ challenges to the judgments of the Mississippi courts are not
arbitrable under the NAFTA.

YBy ?.yvay'of illustration, shortly after the Loewep case was filed, an aide to Senator Hollings indicated
that an unfavorable ruling in the case could lead to abrogation of the NAFTA.
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1 only to "measures adopted or
iti the terms in the

1. rdinary Meani " ure"

Article 1101 of the NAFTA limits the application of Chapte

[defincsigmeasure (o} " On its
face, this deﬁmuon does not include jury verdlcts or court Judgmcms and, instead, is limited only to
legislative or a j ] The Mexican and French-Canadian versions of

the NAFTA similarly exclude court judgments from their definitions of "measure.” See Tratado de
Libre Comercio de América del Norte, Articulo 201 ("medida incluye cualquier ley, reglamento,
procedimiento, requisito o practica"); Accord de libre-échange nord-américain, Article 201 ("mesure
s'entend de toute législation, réglementation, procédure, prescription ou pratique”).

This definition of "measure” is consistent with the ordinary usage of the term, which does not
refer to court judgments, but instead contemplates only legislative or regulatory actions. Indeed, every

. major dictionary of the English language makes clear.that, in the context of government action, the

word "measure" has the specific meaning of "[a] legislative bill or enactment." Webster's II, New

Riverside University Dictionary (1994); see also Webster's Third New International Dictionary (1986) .
- ("Step; specif. a proposed legislative act: Bill"); The New Shorter Oxford English Dictionary, (3d ed.

1993) ("A plan or course of action intended to attain some object, a suitable action; spec. a legislative
enactment proposed or adopted."); The Random House Dictionary of the English Language, 2d ed. '
(1987) ("a legislative bill or enactment: The senate passed the new measure.") (emphasis in original).
Significantly, none of these dictionaries includes anyﬂung even approxnmatmg jury verdicts or court
judgments within the definition of a "measure."

The term "measure" is also routinely used in international agreements to refer exclusively to
Y gr

legislative or regulatory actions rather than court judgments. For example, Canada regularly includes e

references in its international agreements to "measures of nationalization, expropriation, taking under

"administration or any ofher similar legislative or adminisirative measures." Agreement Between the

Government of Canada and the Government of thie Czechoslovak Socialist Republic Relating to the-"r <5 ..

Settlement of Financial Matters (April 18, 1973) (emphasis added). See also, e.g., Agreement
Between the Government of Canada and the Government of the Polish People's Republic Relating to
the Settlement of Financial Matters (Oct 15, 1971) (requmng payment on claims concerning
"property, rights or other interests nationalized or otherwise taken by the application of Polish
legislation or administrative decisions") (emphasis added); Agreement Between the Government of
Canada and the Government of the Socialist Republic of Romania Concerning the Settlement of
Outstanding Financial Problems (July 13, 1971) (requiring payment on claims concerning "Canadian

. property, rights and interests affected by Romanian measures of nationalization, expropriation, taking

under administration, and any other similar legislative or administrative measures . . . ") (emphasis

¥Although the French word "procédure” can refer to judicial proceedings, it does not refer to a OF
judgment rendered by a court in a judicial proceeding. See The Oxford-Hachette French Di o“nag' atv 7‘/

648 (2d ed. 1997). See also note 5 and accompanying text jnfra.
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TState and USTR gue that the NAFTA must have beén intended to include court Judgments as
"measures’ because court judgments have, in a few extreme and Unusual ¢ases, risen to the level of a

"deniial of justice" under international law. As Professor David Bederman of the Emory University
Schoo! of Law explains, however, State and USTR have confused the broad concept of "denial of ¥+ -, *

justice” with the narrower concept of "measures” that limits the scope of trade and investment B

agreements such as the NAFTA. See Letter from Prof. David Bederman to Kenneth L. Doroshow of

the U.S. Department of Justice, dated June 7, 1999 (appended hereto). By its terms, NAFTA Chapter

11 does not address all possible actions that could give rise to a denial of j Jumce, but )nstead is limited
only to those government "measures" that could do so.

lndced, it is not difficult to conceive of a court decision that unquestionably amounts to a
denial of justice under international law — for example, a decision ordering the execution of a foreign
national accused of a petty theft without affording that individual an opportunity to be heard — that
has absolutely nothing to do with trade and investment and, therefore, is not within the ambit of the
NAFTA. Even if domestic court decisions can amount to a denial of justice, therefore, it does not

- follow that such decisions are "measures" that can be challenged under Chapter 11 of the NAFTA. To

the contrary, the NAFTA makes clear that only legislative or regulatory actions that pertain to trade
and investment are subject to arbitration under Chapter 11, and that domesti¢ court judgments are not
within the scope of the agreement. Because the plain meaning of "measures" does not include court -
judgments, Loewen should have no claim under the NAFTA.

2. TheMeaning Of Th "Measures” In. The Context Of The NAFTA

The term "measures" appears frequently throughout NAFTA Chapter 11 and, without
exception, is not used to refer to the judgments of domestic courts. To the contrary, the provisions of
NAFTA Chapter 11 appear clearly to exclude domestic court judgments from the Chapter's scope.
See, e.8,, NAFTA Article TTOT(T).

Most notable in this regard ¢ NARFATATHCEL 121 Which sets forth the conditions that an
aggrieved investor must satisfy before i1t may challenge a government measure through international

¥The General Agreement on Trade and Services ("GATS"), which appears as an annex to the General
Agreement on Tarriffs and Trade ("GATT"), defines the term "measure” more broadly to include "any
measure . . . whether in the form of a law, regulation, rule, procedure, decision, administrative action,
or any other form." GATS Article XX VIll(a) (emphasis added). Of course, the drafters of NAFTA
chose not to include such a definition, even though it was in existence at the time. Moreover, even this
broad definition does not include court judgments on its face, as the term "decision" in this context is
typically used to refer to administrative, rather than judicial, decisions. See, .g., Agreement Between
the Government of Canada and the Government of the Polish People's Republic Relating to the

Settlement of Financial Matters (Oct. 15, 1971) (requiring payment on claims concerning "propert%\DEN i

rights or other interests nationalized or otherwise taken by the apphcanon of Polish legislatio é g
administrative decisions") (emphasis added).
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arbitration. Principal among these gsng; )} i f §.the requirement that investors "waive
their right to initiate or continue before any admumstratwe tribunal or court . . any proceedings with

‘respect to the measure of the disputing Party that is alleged to be a breach” of Chapter 11. NAFTA
Article 1121(1)(b). In other words, to make a claim in arbitratiori challenging a "measure," the
investor must, inter alia, elect to abandon any domestic court challenge to that measure. Because this
provision plainly distinguishes between judicial proceedings and the measure challenged in those
proceedings (i.e., "proceedings with respect to the measure"), the language of Article 1121 makes clear
that a court proceeding itself was not understood by the parties to be a "measure” subject to challenge
in international arbitration. -

In fact, the parties to the NAFTA appear to have included this requirement in Article 1121
precisely because it "forces investors to choose between local remedies and international arbitration so
that international panels-cannot act as a court of appeals” over domestic judicial decisions. U.S. White
Paper of Talking Points for Carla Hills in Negotiations with Mexico and Canada.? If "measures" were
construed to include domestic court judgments, Article 1121(1)(b) would arguably permit an aggrieved
investor to proceed to international arbitration to challenge any trial court judgment without first
having to appeal that judgment domestically, thereby allowing an international tribunal to sit as a
substitute for the domestic appellate process. Such a result would be inconsistent not only with the
plain language of the NAFTA, but with the intent of the parties, as well as common-sense principles of
international law. Sge, ¢.8,, WMMM 19701.C.J. 3, 157-58 ("If
an international tribunal were to . . . examine the regularity of the decisions of municipal courts, the
international tribunal would turn out to be a 'cour de cassation', the highest court in the municipal law.
system. An international tribunal, on the contrary, belongs to quite a different order; it is called upon
to deal with international affairs, not municipal affairs.") (separate opinion-of Judge Tanaka). Indeed,
it would frustrate the election of remedics provisions of the NAFTA by creating a mix-and-match
hybrid of domestic and international proceedings. Such a result was plainly not contemplated by the
NAFTA. '

Other uses of the term "measure”-in Chapter 11 underscore that the term refers only to trade-
related legislative or regulatory actions. Article 1106(2), for example, refers to "measure[s] that
require[] an investment to use a technology to meet generally applicable health, safety or
environmental requirements,” a reference that plainly does not include court judgments. Similarly,
Article 1108 refers to the "continuation," “prompt renewal" or "amendment" of any non-conforming
measures, while Article 1111 speaks of measures prescribing special formalities in connection with the
establishment of foreign investments, "such as a requirement that investors be residents of the Party or
that investments be legally constituted under the laws or regu!auons of the Party . ..." Such uses of

¥Although the negotiating history of Chapter 11 is both incomplete and inconclusive, it appears that

the United States successfully persuaded Mexico and Canada in the course of the NAFTA negotiations
t0 abandon the traditional requirement that an investor exhaust all local remedies before proceeding to -
international arbitration, pointing out that an exhaustion requirement, "far from helping to minimize

the political problems associated with investment disputes, could actually heighten them, as mo
governments would object strenuously to an international tribunal acting as an appeals court f/%’»s
domestic judicial decisions.” Id.
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the term “measures” are consistent only*..wim]é‘g}sl’éfi‘onb'r,gﬁrc'gulatior'x and do not refer to court
judgments. See also, e.g., NAFTA Article 1114(2) ("{I]t is inappropriate to encourage investment by
relaxing domestic health, safety or environmental measures.”).

The term "measure” also appears several hundred times in other parts of the NAFTA, each time |

making clear that the agreement as a whole is concerned only with trade- and investment-related
legislative and regulatory actions, and not court judgments. Article 2103, for example, speaks of
regulatory measures aimed at the imposition and collection of taxes, setting forth the extent to which
such measures are subject to Chapter 11's arbitration provisions. See NAFTA -Article 2103(6). The
entirety of Chapter 7 of the NAFTA is devoted to "Agriculture and Sanitary and Phytosanitary
Measures," while all of Chapter 9 is devoted to "Standards-Related Measures," which are defined as
"standard(s], technical regulation{s] or conformity assessment procedure(s]." NAFTA Article 915.
"Measures” is used in Article 302 to refer to rules for allocating in-quota imports, and in Articles 309-
315 to refer to non-taniff export restrictions "such as licenses, fees, taxation and minimum price
requirements.” See also NAFTA Article 605. The term appears countless times in similar fashion
throughout the NAFTA, reinforcing a definition of "measures” that includes only legislative or
regulatory actions that concern trade and investment. Seg, ¢.8., NAFTA Articles 315 & 605 (using
"export measures” as synonymous with export restrictions, such as higher prices on certain goods);
NAFTA Article 512 (administrative customs "determinations, measures and rulings"); NAFTA
Articles 602(1), 606 (energy regulatory measures); NAFTA Article 607 (national security measures);
NAFTA Article 904(1) (measures relating to safety, the protection of human, animal or plant life or
health, the environment or consumers, including prohibitions on importation of goods and services),
NAFTA Article 1201 (measures relating to cross-border trade in services); NAFTA Article 1210

(preventing measures relating to licensing and certification from becoming barriers to trade); NAFTA -

Article 1304 (discussing measures "adopted or maintained" to prevent interference with public
telecommunications networks); NAFTA Article 1305 (requiring NAFTA parties to adopt antitrust
measures, "such as accounting requirements, requirements for structural separation" and other "rules”
to prevent anticompetitive conduct); NAFTA Article 1406 (equating "measures” with "regulation,

oversight, implementation of regulation and . . . procedures . . . ."); NAFTA Article 1502(3) (requiring ‘

action through "regulatory control, administrative supervision or the application of other measures . . .

"
.

Indeed, in the more than one thousand pages that constitute the NAFTA, including nearly 300
separate Articles as well as numerous annexes and supplemental agreements, the sole usé of the term
"measures” in the context of judicial action is a rcfercnce in only four Articles to .
“interim" me issued by international t;nbunals, Amcle ! 134 and by domesnc courts in thc
specific context of intellectual property proceedings. Seg Articles 1715, 1716, 1718. Although State
and USTR believe that these scant references to "provisional™ or "interim measures” demonstrates an
intent to include court judgments within the definition of "measures,” we disagree.

"Provisional” or "interim measures" are well-recognized as having a specialized meaning in the
field of international arbitration that bears no relation to the "measures" that are covered by NAFTA
Chapter 11. The terms generally refer to preliminary actions taken "to preserve the respective rights of

the parties” pending a decision by a court or tribunal where necessary to prevent a party from suﬁg_@gDEN 72?

“irreparable prejudice." Paraguay v. United Sla!e 37LL.M. 810,818 (1.C.J. 1998); s ._lem

2
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D.A. Rédfem - Is the Tid
Tum?, 30 Tex. Int] L 7 78(1995) C. Brower& WM Tupman an.gmmﬂmm
Measures Under the New York Convention, 80 Am: J. Int'] L. 24 (1986) ("[T]he rules of most

international arbitral regimes authorize a tribunal to order interinr or provisional measures . . , ."),

This is precisely the manner in which the terms “provisional” or "interim measures" are used in -
the NAFTA. Article 1134 authorizes international arbitral tribunals to "order an interim measure of
protection to preserve the rights of a disputing party, or to ensure that the Tribunal's jurisdiction is
made fully effective, including an order to preserve evidence in the possession.or control of a disputing
party or to protect the Tribunal's jurisdiction.” Similarly, Article 1716, which applies only o
intellectual property disputes, requires each NAFTA party to "providé that its judicial authorities . . .
have the authority to order prompt and effective provisional measures” to enjoin an alleged
infringement of intellectual property rights and "to preserve relevant evidence in regard to the alleged
infringement." NAFTA Article 1716(1). See also NAFTA Article 1715(2)(f) (judicial authorities
must have power to order a party who improperly requested provisional measures in an intellectual
property dispute to compensate the party "wrongfully enjoined or restrained . .. .").

Clearly, the recognition of an international arbitral tribunal's authority to issue interim
measures of relief does not imply that the judgments of domestic courts are "measures” subject to
arbitration under Chapter 11. Nor do the references to-court-ordered provisional measures in
intellectual property disputes suggest that court judgments on the merits of other types of cases are

. subject to arbitration under Chapter 11.. Indeed undcr the terms of Chapter 17 ("Intellectual

Property"), even provisional measures is : cases are not subject to arbitration
under Chapter 1. For example, as already noted, Article 1121 permits an investor to proceed to
arbitration in lieu of "initiating or continuing” a proceeding in a domestic court with respect to the

- challenged measure. See NAFTA Article 1121(1). Article 1716 makes clear, however, that arbitration

is not the proper course for challenging a provisional measure, as it requires NAFTA patrties to allow
defendants to "have those measures reviewed by [the relevant NAFTA party's) judxcxal authorities .
“ NAFTA Article 1?]6(5)(b) : . : :

. Moreover, even if court-ordered provisional measures could be challenged in an arbitration
under NAFTA Chapter 11, such provisional measures are entirely distinct from the sort of court
judgments that Loewen is challenging. Perhaps the best illustration of this distinction between
provisional measures and court judgments on the substance of a case is Chapter |7 of the NAFTA
itself. Article 1716(6) provides that the judicial authorities of the NAFTA parties must "revoke or
otherwise cease to apply the provisional measures . . . if proceedings leading to a decision on the
merits are not initiated" within a certain period of time. In the event that proceedings leading to a
decision on the merits of the case are initiated, NAFTA Article 1718(7) requires the NAFTA parties to
provide for a "review" to determine whether the provisional measures should be modified, revoked or
confirmed. Both of these provisions show that the issuance of provisional measures is entirely
independent of court proceedings on the merits and, indeed, that a‘proceeding on the merits need not

even exist for grgvmonaimasurss-&e-bwsuedmih&ﬁmt.mstance Thus; even if Chapter IT"Uuld

bc construed to include court-ordered "provnslonal measurcs wnthm the scope of the term "measures"




Higgins, Interim Measures in Transpational Maritime Arbitration, 65 Tul. L. Rev, 1519, 1523-24
(1991) ("Provisional or interim measures of relief are distinguishable from interim awards. Generally
interim awards involve rulings on the merits or substance of the dispute,” whereas interim measures of
relief are merely "orders given by the arbitrator/s for the preservation of rights and property" pending
the proceedings on the substance of the case) (quoting ICC Arb. Comm'n, Report on the Problems of
Intenm/Parual Awards§ l l (1985)), P. Essoff MERMQMWKMLLQ.QMIM

, 15 Fordham Int'1 L. J. 839, 841
( ] 992) (the ICJ S "power to hcar acase on the merits is dlstmct from its power to indicate prov:sxonal
measures."). : .

That "measures" do not include court judgments is further underscored by the fact that the

scope of Chaptcr 11 is limited only to "measures adopted or maintained" by a NAFTA country. Sge

' NAFTA Article 1101(1). Asa matter of common usage, legislative proposals are "adopted," and pre-
existing rules or practices are "maintained.” See, €.8., Webster's Third New International Dictionary
of the English Language at 29 (1986) ("adopt” refers to "a bill or measure passed or accepted
formally"); id. at 1362 ("maintain" means to "keep up" or "continue"). Court judgments, in contrast,
are neither "adopted” nor “maintained,” but instead are "issued,” "rendered,” "entered” or "made.” Seg,
e.g., id at 585 (a "decxsmn" is "arrived at after consideration”); id. at 1223 (a "judgment" is
"pronounced” or "given in a cause by a court of law or other tribunal . . . ; alegal Judgmem entered
for one party . ...").¥ The text of Article 1101(1), therefore, clearly rcﬂects an intention to exclude:
court judgments from the reach of Chapter 11. Although the phrase "adopted or maintained" is used
throughout the NAFTA, it refers in each instance only to legislative or regulatory rules or actions that
concem trade and investment, and never to court judgments. See, ¢.g,, Supplemental Agreement on
Environmental Cooperation, Annex 36A, § 4 (Sept. 13, 1993) ("procedures adopted pr.maintained” by
Canada); NAFTA Article 2104(3) (requiring certain "measure{s) adopted or maintained” to be
"temporary and be phased out progressively"); NAFTA Article 314 (conditions under which a Party
“"may adopt or maintain any duty, tax or other charge on the export” of goods); NAFTA Article 906(4)
("technical regulation adopted or maintained"); NAFTA Article 910(3)(a) ("any standard or
conformity assessment procedure proposed, adopted or maintained”); NAFTA Annex 301.3, § B(2)(b)
("tariff rate quotas adopted or maintained"); NAFTA Article 1210 ("any measure adopted or
maintained by a Party relating to the licensing or certification of nationals of another Pa.rty") NAFTA
Article 1302(7)(d) ("a licensing, permit, registration or notification procedurc which, if adopted or

¥The Mexican and French-Canadian versions of the NAFTA support this same distinction. Compare,
e.g., The Oxford-Hachette French Dictionary at 13 (2d ed. 1997) (illustrating meaning of "adopter”
with "adopter une loi -- to pass a law"); id. at 486 ("maintenir" means "to keep") with id. at 219 (one
can "make or take" a "décision;" "prendre une décision"); id. at 452 (to "give one's verdict” or "to pass
judgment;" "prononcer un jugement™); id. at 1156 ("se décider" means "to reach or come toa
decision"); id. at 1387 ("prononcer/rendre un jugement" mcans "to pass/give a judgment"); id. at 1652
("rendre une décision" means “to givearu mg") Compare also, e.g,, The Oxford Spamsh chuonary
at 18 (1994) ("adoptar” means "to take," as in "drastic measures will have to be taken"); id. at 479-80

("mantener” means "to keep," as in "keep up the old traditions") with id. at 227 (one can "make” 2
"decisién"); id. at 441 (one can "express" or “form" a "juicio"); id. at 1524 (one can "give"or " ShREN 7‘,;?

judicial ruling, or "fallo™).
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maintained, . . ."); NAFTA Article 2005(4)(a) ("a measure adopted or maintained by a Party to protect
its human, animal or plant life or health . . . ."); NAFTA Article 719("any control or inspection
procedure or approval procedure, proposed, adopted or maintained . . . ."); NAFTA Article 702(3)
("measures adopted or maintained pursuant to an intergovernmemtal coffee agreement.”).

In short, we have a strong argument that the term "measures," whether in the context of the
NAFTA or in intemational practice generally, excludes domestic court judgments from its scope.
Because Chapter 11 applies only to "measures," we should be permitted to argue that the arbitral
tribunal lacks jurisdiction to address Loewen's challenges to the judgments of the Mississippi courts.

3. TheObject And Purpose Of The NAFTA

The purpose of the NAFTA is quite clear: to enhance trade and investment:among Canada,
Mexico and the United States. See NAFTA Chapter 102 ("Objectives”). The agreement's principal
goals are to "eliminate barriers to trade" among the three countries, to “promote conditions of fair
campetition in the free trade area,” to increase "investment opportunities” and to "provide adequate
and effective protection and enforcement of intellectual property rights" in each of the three countries,
Id. To these ends, the NAFTA includes a mechanism for the resolution of disputes concerning
government "measures” that pertain to trade and investment. [d.; see also NAFTA Chapter 11.
Nowhere in these statéd goals is there any suggestion that the NAFTA was intended to apply to court
judgments, pamcularly where the judgment is a jury's award of damages in a purely private contract
dispute, unrelated to any government measures, that was cventually settled out of court.

In fact, the inclusion of such proceedings within the scope of Chapter 11's dlspute resolution
mechanism would be inconsistent with the stated goals of the NAFTA. As noted above, Chapter 11
seeks to facilitate the orderly resolution of trade and investment disputes by requiring aggrieved
investors to waive their right to challenge a government measure in a domestic court. See NAFTA
Article 1121(1)(b). In the view of the NAFTA's drafters, this requirement was appropriate because the
more traditional requirement that an investor exhaust all local remedies before proceeding to
international arbitration,"far from helping to minimize the political problems associated with
investment disputes, could actually heighten them, as most governments would object strenuously to
an international tribunal acting as an appeals court for domestic judicial decisions." U.S. White Paper
of Talking Points for Carla Hills, supra. The NAFTA's drafters themselves thus made clear that the
inclusion of JomesTic courl judgments within the scope of measures that could be challenged in
. arbitration would frustrate the very purpose of the dispute resolution mechanisms that are vital to the

NAFTA's success, Cf,, e.g., D. Price, w vestmer bs
Rules and Investor-State Dispute Settiement, 27 Int'l Law. 727 (1993) (Chapter 11 "was an essential

element of an agreement that was to provide the basis for hemispheric free trade.”).

Because Loewen's challenge is so contrary to the expressed intent of the NAFTA parties,
representatives of the NAFTA governments have spoken out against the filing of such lawsuits. For
example, Canadian trade officials recently complamed that Chapter 11 was never intended to permit
lawsuits like The Toewen claim and are seeking a RPIECINS pong the three NAFTA

ne;t:;w.u.ﬁm&b&pomt See 1. Jack, Ottawa Pushes for Rejorm oj NAFT A Lawsuil Pro
$1=Billion in Claims, Fin. Post (Apr. 20, 1999) at C03; P. Morton, Washington Cool to Re




-12.

NAFTA Clause: Canada Urged Review: Aim is to Limit Firms' Ability 10 Sue Governments, Financial ‘
Post (Jan. 23, 1999) at D09. Such an effort only underscores that the inclusion of court judgments
within the meanmg "measures” would be inconsistent with the Ob_]CCt and purpose of the NAFTA.

4, Even If The Mcamng And Scope of The Term "Measures" Were Ambiguous, Canons
Of Treaty Interpretation Require That The Term Be Interpreted To Exclude Domestic
Court Judgments

_ It has long been a principle of customary international law that treaties.are to be interpreted in.
- deference to the sovereignty of states. See, e.g., EC Measures Concerning Meat and Meat Products
(Hormories), 1998 WL 25520, Report of the Appellate Body at *71 n.154 (WTO Jan. 16, 1998),
Mﬁ.ﬂ&ﬂﬁmuﬂim) 1974 1.C.J. 267 (ICJ 1974). Under this settled principle o
iti0o3ali )f the meaning of a term is ambiguous, that meaning is to be preferred which is Iess
onerous to the party assuming an obligation;-or which interferes less with the territorial and personal
supremacy of a party, or involves less general restrictions upon the parties." R.Jennings and A. Watts

(eds.), Oppenheim's Intemnational Law, 9th ed., Vol. I, p. 1278 (Longman 1992).

Clearly, an unwelcome review of our domestic court judgments through international
arbitration would significantly interfere with the United States' territorial supremacy. Cf. E. Iritani,
Trade Pdcts Accused of Subverting U.S. Policies, Commerce, L.A. Times (Feb. 28, 1999) at Al
(noting the Loewen case's "threats to sovereignty"). The parties to the NAFTA recognized as much in
the course of the negotiations of the agreement, and included provisions in Chapter 11 expressly to
avoid such interference. See U.S. White Paper, supra. See also, e.g., Barcelona Traction, 1970 1.C.J.
at 157-58 ("If an international tribunal were to . . . examine the regularity of the decisions of municipal
courts, the intermational tribunal would turn out to be a 'cour de cassation', the highest court in the
municipal law system. An international tribunal, on the contrary, belongs to quite a different order; it
is called upon to deal with mtcmatlonal affairs, not municipal affairs.") (separate opinion of Judge
Tanaka).

Significantly, neither State nor USTR has urged that the language of the NAFTA
unambiguously includes domestic court judgments as "measures.” Rather, they contend only that
the NAFTA can plausibly be interpreted to include domestic court judgments within the scope of
government "measures" that can be challenged under Chapter 11. Even if State and USTR are correct
and the NAFTA is found to be ambiguous on this point, the principle of in dubio mitius nevertheless
requires that the NAFTA be interpreted to exclude domestic court judgments from Chapter 11's scope.

M WE IN R NT IDENTIFIED BY US

At least one individual within USTR has attempted to identify specific weaknesses in the
argument that court judgments are not "measures.”" None of these criticisms, however, establishes that
court judgments are unambiguously "measures" within the scope of Chapter 1 1. Accordingly, our
argument would still prevail under the principle of in dgbl_q mitius, noted above. Moreover, each of
the criticisms can be met with a satisfactory response, as cxplaxncd below. .
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l. C T : ce r- ly "Meas N

USTR argues that "application, implementation and enforcement of measures were intended to
g'( (I/ b€ Coveréd" by NAFTATHépter 11 and, therefore, court decisions that apply or enforce laws are

covered under the NAFTA. Even if we assume that the NAFTA applies more broadly to the ™
application of measures as well as to measures themselves, however; it does not follow that judicial

"application of measures is included in that broader category. Rather, given the language and purposes
of the NAFTA as a whole, it seems more likely that the handful of references in Chapter 11 to the
application or enforcement of measures concern only executive or administrative enforcement actions,
and not judicial decisions.

For example, let us assume that the EPA, following an administrative determination, has
brought an enforcement action in federal court under the Clean Water Act against a Canadian company
doing business in the United States, and that the court finds in favor of EPA. In this example, the
"measure” at issue would be the Clean Water Act, whereas the "enforcement"” or "application” of that
measure would be the EPA's administrative action. While the Canadian company could arguably :
challenge the EPA's enforcement action as a covered "application” of a "measure,” it does not follow
that the company could also challenge the court's judgment on the merits of the EPA's regulatory
action. To the contrary, if the company were to proceed to international arbitration under Chapter 11,
we would argue that the tribunal can review only the EPA's regulatory action and not the resulting
decision or award of the U.S. court.

This same reasoning would apply to eminent domain proceedings, to which USTR also points

in support of its view. While it is true that, under U.S. law, a proceeding in federal court is the final

©step in determining the amount of compensation to be paid for a "taking" of property, it is not true that
the final judgment of the court in that proceeding is itself part of the expropnatory act. To the
contrary, the expropriatory act would be the executive or administrative action taken by the
govcmment — for cxamplc, a deczsmn of the Federa! Highway Admxmstratxon to.build a road through
the property of a Canadian-owned company — for which compensation is‘sought in federal court. If
the court were to award insufficient compensation, the aggrieved party could arguably proceed to
international arbitration under Chapter ! 1, but only to challenge the expropriatory adminjstrative
action of building the road through the party's property. While the:aggrieved party might also have a
claim thiaf the court's compensation decision amounted to a-"denial of justice” under interational law,
that claifi would not necessanly be actionable under the NAFTA because, as noted above and in the -
attached | ettcr frorn Professor Bederman, denials of justice are distinct from the "measures” that are_
covered under Chapter 11, just as the court's compensation decision is distinct from the administrative

“act that is alleged to be confiscatory.

Admittedly, the Mississippi Supreme Court's decision on the supersedeas bond in the
underlying Loewen case presents a somewhat more difficult question, because one cannot readily
identify an underlying "measure” distinct from the court judgmént that gave rise to the alleged harm.?
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Nevertheless, while the court judgment may have been an "application” of Mississippi's supersedeas
bond rule, it would not itself be subject to challenge under.the NAFTA. As with the eminent domain
example, the court's decision is, at worst, viewed as a judicial "demal of jUSthC" for which the NAFTA )
does not provide a-remedy. {

vty

Indeed, to argue otherwise would sweep every federal and state law or regulation into the
NAFTA's coverage, as a foreign investor would be able to obtain international review of every judicial
application of law, whether or not the lawsuit in question was initiated by a regulatory entity. For
example, an employee of a Canadian company's U.S. subsidiary might file a Title VII lawsuit against
the company alleging discriminatory employment practices. If the company were to lose that suit, it
could then, under Mr, Fabry's interpretation of Chapter 11, sue the United States in internationat
arbitration simply because the court decision involved an "application" of Title VII, Because every
judicial decision necessarily involves some application of law, Steve Fabry's interpretation would
permit foreign investors to bring suit against the United States on the basis of any court judgment that
affects their interests. Surely the NAFTA could not have been intended to sweep so broadly.

2. Ex tions from NAFTA That ude Count eedings

USTR also points to certain exemptions under Chapter 11 for court proceedin‘gs, from which
they infer that court proceedings that are not exempted are otherwise covered by the Chapter. Sge
NAFTA 1106 & 1109. This inference is faulty, for two reasons. First, as noted above, there is an
important distinction bctween coun proceedings and judgments rendcred in those proceedings. We do
actionable under Chapter 11; rather; we argue only that the judgments rendered i in those proceedings
are not actionable,

1 106 prohxblts NAPTA pames ( “,;c_, Canada Mex;co and the United States) from "impos[ing] or
enforc[ing] any of the following requirements" relating to a foreign investment in their territories:

(@)  toexport agiven level or percentage of goods or services;

(b)  toachieve a given level or percentage of domestic content;

()  to purchase, use or accord a preference to goods produced or services provided
in its territory, or to purchase goods or services from persons in its territory,

(d)  torelate in any way the volume or value of imports to the volume or value of
exports or to the amount of foreign exchange inflows associated with such
investment;

(e)  torestrict sales of goods or services in its territory that such investment
produces or provides by relating such sales in any way to the volume or value of

* subsequent agreement of the NAFTA parties, all "non-conforming measures” of the United States that

Chapter 11. At least in this case, therefore, we will not have to argue that the rule is within
of Chapter 11 while the court's application of the rule is not. ;
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":'IZrefers 10 Judicial application of laws. Because. the laws in each of the listed. areasarc applxcd by
administrative bodies through administrative enforcement proceedings as well as by cogrts, it is at
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its exports or forex gn exchange earnings;

to transfer technology, a production process or other proprietary knowlcdge toa
person in its territory, except when the requirement is imposed or the
WWW admmlstratlve tribunal or

competmon authonty n f m Ws Or to

(8 to act as the cxclus:ve suppher of lhe goods it produces or services it provndcs to
a specific region or world market,

(emphasis added). Not only are these the only enforcement actions that Chapter 11 proscribes, but it
seems clear that each of the proscribed enforcement actions are highly-specific, trade-related actions
that could be taken only by an administrative agency (in particular, the Commerce and Treasury

Departments or their foreign equivalents), -Although courts as well can effect transfers of technology

“i @n antitrust proceeding, Article 1106 expressly exempts such court actions from the provision's

proscriptions. While USTR argues that such an exemption would not have been necessary if court
decisions were not covered by Chapter 11, it does not follow that the exemption necessarily implies
that court decisions are otherwise covered. It is at least equally plausible that the exemption was
mtended only to remforccthe point that the NAFTA was not intended to apply to court )udgments '

Malso consistent with our argument that court judgments are not "measures” or
even applications of measures. The provision generally requires NAFTA parties to allow transfers of
investments "to be made freely and without delay." The Article provides specific exceptions to this
requirement, permitting host countries to prevent transfers under limited circumstances. In relevant
part, Article 1109 permits a NAFTA party "to prevent a transfer through the equltab]e non-
discriminatory and good faith application of its laws relating to:

(a) bankruptcy, insolvency or the protection of the rights of creditors;
(b) issuing, trading or dealing in securities;

(¢) criminal or penal offenses;

(d) reports of transfers of currency or other monetary instruments; or
(e) ensuring the satisfaction of judgments in ad)udlcalory proceedings.”

NAFTA Article 1109(4). Contrary to USTR‘S view, it does not necessari ' is provision

least as likely that the provision was intended to refer only to administrative apphcauon of those laws.¥
Indeed, in view of the NAFTA as a whale it seems more likely that the provision only contemplated

¥1n the U.S., for example, the laws of bankruptcy can be applied by the U.S. Trustee; securities laws
can be applied by regulators of securities markets; laws relating to criminal or penal offenses can be
applied by prosecutors; laws relating to reports of transfers of currency can be applied by the Treasury
Department and bank regulators; and laws relating to satisfaction of judgments can be applied by the
Sheriffs' offices and Marshalls' Service.
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administrative applications of law.

3. Ao. "o ith Bilateral est t

USTR also argues that the United States' bilateral investment treaties ("BITs") do not contain a
scope provision similar to NAFTA Article 1101(1) and, therefore, the protections afforded by the
NAFTA are arguably fewer than those provided by BITs. According to USTR, the U.S. negotiators of
the BITs would be surprised if the NAFTA afforded fewer protections to investors than the BITs.

It is true that the BIT prototypes — which the U.S. has used since the early 1980s and on
which Chapter 11 was based, in part — do not include a "scope" provision like NAFTA's Chapter 11
and, therefore, are at least facially broader than Chapter [1. Some of the BITs' substantive provisions
are limited by their terms only to "measures," however, and thus at least arguably suggest that the BIT
as a whole was intended to be limited only to "measures.” See, ¢.g., 1994 Prototype BIT Article IIi
(prohibiting expropriation or nationalization through "measures"); id. Article [V (national and most
favored nation treatment "as regards any. measure . . . "); but see id. Articles I1, V, VI, VIL.

Even if the BIT was not intended to be limited to "measurcs, the point is still not dispositive.
First, before the NAFTA, BITs played only a small role in the Unitéd States' trade negotiations, at least
insofar as the U.S. had never negotiated a BIT with a major trading partner. Given the magnitude of
the NAFTA and the parties involved, the earlier BITs do not provide a fair basis for companson with
respect to the m!cnded scope of the agreement.

‘ Second, when the NAFTA was signed, Chapter 11 was the only provision in any of the world's
major trade agreements that authorized private investors to take governments to binding arbitration
over violations of their treaty obligations. Although the United States' BITs had already authorized
foreign nationals to claim against host govemments those BITs were narrow investment agreements
only with small countries. The inclusion of an "investor-state" provision in a trade agreement like the
NAFTA, in contrast, was a matter of great significance, as it represented an unprecedented waiver of
sovereignty for major nations in the context of a large-scale trade agreement, It would not be
~unreasonable to assume, therefore, that, under the circumstances, the parties to the NAFTA wanted to
. be careful to limit the scope of protections t.hat they were grannng to private investors.

, Indeed, it appears from thc negouaUng history of the NAF TA that when the Umted Statcs first
inu”g'!uem;mms angua he
~ contain a sco ion. ’I’he Canadlans and Mcx:cans mszsted that the Chaptcr mclude a scope

Jimitation, unlike the BITs that had preceded the agreement, which limitation eventually became
- NAFTA Article 1101. Such an effort underscores the fact that the parues intended Chapter 11tobe
more limited in scope than the prccedmg BITs.

'CONCLUSION
We have a strong argument that, in light of the plain text and purpose of the NAFTA, domestic

court judgments are not "measures” within the scope of NAFTA Chapter 11 and, theréfore, Loewen's
claim is beyond the jurisdiction of the arbitral tribunal. Although State and USTR have attempted to
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identify weaknesses in the argument, their criticisms suggest only that the NAFTA is, at most,
ambiguous as to whether domestic court judgments are subject to challenge under Chapter 11.
Because applicable intemational law requires that ambiguities in international agreements be construed
in favor of sovereignty, our argument should prevail even in the face of such criticisms. Although we
are not absolutely certain that our position will prevail, "absolute certainty” has never been the
standard for determining whether an argument should be made.

Despite the indisputable validity of our proposed legal argument, the agencies do not want us
to advance it because they believe that it would reduce protections for U.S. investments abroad. In our
view, however, the adverse consequences (including political hostility toward the NAFTA itself) that
would likely flow from a decision to allow foreign investors to attack our domestic court judgments in
international arbitration outweigh the agencies' concerns and counse] strongly in favor of advancing
the argument that we have proposed.
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EMORY UNIVERSITY

School of Law

Gambrell Hall
Adanta, Georgiu 303222770
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June 7, 1999

DETERMINED TO BEAN
: ADMINISTRATIVE MARKING
YIA FACSIMILE (202-616-8202) lNITlALS JAM DATE: {z,/z?/,/
| 0t0- 0o al-£

Kenneth L. Doroshow, Esq.
- Trial Attomey
U.S. Department of Justice
Civil Division - Federal Programs Branch
Room 934
901 E Street, NW
Washington, DC 20530

Re:  The Loewen Group v. United States
(NAFTA Arbitration)

Dear Mr. Doroshow:

You have asked that | carefully review your preliminary draft (dated May 3, 1999) of an
argument challenging the NAFTA arbitration panel’s competence in the Loewen case." This argument
is intended to be introduced in the preliminary phase of the proceedings in the case, in order to
persuade the Tribunal that it does not have jurisdiction over The Loewen Group’s case, and that the
case should, therefore, be dismissed and the proceeding terminated without the Tribunal even

considering the merits raised by Loewen.

CLINTON LIBRARY PHOTOCOPY

An Favnal Minnacesinicad 8 v tion B atlon P lainassten




SEEOoYSaE, Uo/U7 'Yy LUIAL [U-BIURT QURLUL ur Len C P »_

The crux of the argument you have constructed is that the NAFTA arbitration panel’s
urisdiction, under Chapter 11 of the Agreement, is limited to the scope of protection under Chapter
11 itself, and Chapter 11 applies only to review of “measures adopted or maintained by a Party . . .
" NAFTA art. 1101. You contend that because Loewen is complaining of the effect of court
proceedings in Mississippi (including allegations of an outrageous trial proceeding, an excessive
verdict, and the unavailability of effective appellate review) that such does not constitute a “measure

adopted or maintained by a Party” to NAFTA, and, therefore, does not fall within the ambit of

Chapter 11.

I eptirely concur with your argument. It is consistent with international law and traditional
understandings of State responsibility. Moreover, I believe that your submission correctly
characterizes the United States’ obligations to protect foreign investment in our country. Lastly, ]
would maintain that your argument is emtirely harmonious with United States policy to- promote
investment protections for our citizens abroad, while also, at the same time, ¢nsuring that NAFTA
(as well s other treaty trade regimes, like GATT/WTO) are successfully integrated into our domestic
constitutional order. o

). Consistery with the United States’ international law obligaions for protection.of foreign
mwstmzm Your draft submission quite properly does ot take the posmon that the judicial codduct
that Loewen alleges (assuming it t6 be tme) could never lmphcate the responsibility of the Utited
States under-internztional law. Indeed, it is- well-established that ogtrgxgﬂo;qus Judxcxal conduct can, in

exmmdma:y instances, constitute a ‘@m jﬁ'é‘é” under mtematxonal law “requiring that the bost
State compensate the coumtry of the foreign nauonals affeded by such conduct.

, But that is not the issue in the Loewen case, nor in any prooeeding under Chapter 11 of
NAFTA. Rather, the question is whether such a “denial of justice” — allegedly perpetrated in a
private, civil proceeding in which the United States (nor, indeed, any state or political subdivision)

.

is not & party — can coastitute a “measure[] adopted or maintained by & Party.” In this respect, the -
itérnational law of State stponsnbx lity has always dlfferennated between “measures” (affirmative

government actions impacting on investments) and “demals of justice” (whm our nation's courts
simply serve as adjudicators of private disputes that happen to uwolve foretgaers or their
investments).

The sharp distinction between “measures” and “denials of justice” has been so tndmonalty
clear in intérnational law that both phrases are regarded as terms-of-ant in intemational investmert
r‘asfmts I'agree that, on its face, Article 1101 does not cover the kind of conduct that Loewen
alleges. “Measures” typically refer to legislative or administrative action, riot judicial action.*But in
no event can a “measure” refer 10 a court proceeding which is not initiated or prosecuted bya
_government entity. It might be one thing if Loewen was complaining of a securities law civil
enforcement action or even a citizens’ suit brought pursuent to & federal or state environmental
statute. It'is*quite another for 8 common law contract or tort proceeding to be characterized as

@ govermnment action — a “measure” — under NAFTA Chapter 11, Su¢h b srgument would make
all judicial action directly unplzcate the Umted States” responsibility under international law,
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Moreover, 1 fail to see how a private civil action of the sort here, even if regarded as a “me \
could be seen as one “adopted or maintained by a Party.” Again, to accept Loewen's argument

~would be to characterize all judges and jurors in the land as an “arm” of the United States

government. This profound!y distorts and misunderstands the principle of judicial independence
embraced not only in the United States, but also in Canada and Mexico.

If anything, your draft argument may actually understate the strength of the United States’
contention that private civil proceedings before U.S. courts cannot constitute “measures” under__
NAFTA Chapter 11. You correctly look to the lenguage and structure of the entire NAFTA to
support this argument, Additionally, 1 believe that the negotiating history of the NAFTA would
reveal that none of the parties contemplated that Chapter |1 arbitration could be invoked to review
judicial proceedings and verdicts in private commercial disputes.

I g
~ Iammindful, of course, that the ultimate purpose of the argument is to dissuade the NAFTA
arbitration panel to reach the merits of this case. It is neither necessary, nor desirable, for the panel

. to rule on wider issues of its competence in Chapter 11 proceedings. The United States would be

content with Wﬂ the tribunal’s competence.;, Such a narrow mhngwnught;'
be (as suggest ve) that judicial proceedings in private commercial cases mvolvmg forctgn

irivestrent (absent some govemment involvement) can not constitute 2 measure

Alternatively, 1 endorse the subsxdxary argumcnt oﬁ‘ered that, while such yudxctal conduct

might notionally constitute a “measure,” theréfishs’ speczal"?su?dcn on the claimant to exhaust all
judicial remedies available to it. Loewen certainly appears to have failed to do so here. Exhaustion
of local remedies is an enduring and well-established principle of diplomatic protection and the
international law of State Responsibility. Although NAFTA relaxed this requirement, it certainly did
not do 50 in the context of judicial action being challenged as a “measure|) adopted or maintained by
a Party.” I'betreve that your submission on the exhaustion argumerit mey be ultimately persuasive for .
the Trbunal, but only if used in conjunction with the wider principle that “measures” are
fundamentally different from “denials of justice” in international law.

: United States® investment protection policy and constitutional considerations. |
understand that it is vitally important for the United States to vigilantly oppose any form of foreign
conduct that is calculated to have a detrimental effect on U.S. investment abroad. Even our most
cooperstive and fHendly trading partners have proven themselves quite able to construct. non-tariff
trade barriers to trade, and other mzpedxmem to investment. But I believe that “denials of justice™ -
in the form alleged by Loewen in this case in reference to a private, civil action — are a rare and
exceptional occurrence. More importantly, when they have occurred in the past, they have been

remedied e:merbyﬁxrmermwursctomc courts of the host country (something that Loewen decided .

to forego in this case) or by a timely intervention by the United States Government.

We should not, therefore, fail to. make the strongest arguments we can in challenging the

NAFTA tribunal’s jurisdiction under Chapter 11 in this case. Any possible collateral benefits to U.S.
investors in Canada and Mexico of taking a position agreeeble to thie Tribunal's jurisdiction in these
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cases would strike me as &tremely doubtful.

: There may also be a significanticonstitutionalprnaplerastake in making a strong argumem
against the applicability of NAFTA Chepter 11 proceedmgs to review judgments (or settlements) in
private commercial disputes decided by U.S. courts. As you are well-aware, 2 rumber of
constitutional challenges to NAFTA have been contemplated, and one is currently pending. Among
the panoply of constitutional arguments raised against NAFTA (almost all of which are frivolous) is
‘the contention that NAFTA Chapter 11 panels will be able to “review” the final decisions of U.S.
administrative agencies,-and; in:this-sense;: -authority 4 is: exercxsed by.panel-members who are not
“oﬁicers of the United States, as required by thefAppommnents{¢Lauselof the Constitution,

While I think this argument can easily be deflected in regards to review of administrative
action, a harder case may possibly be presented if NAFTA panels are “reviewing” jury verdicts from
state civil proceedings. Of course, I credit the point that 8 NAFTA Chapter 11 proceeding does not
purport to “reverse” or “overtwn” any U.S. proceeding; its sole purpose is to assign responsibility
to the United States for a breach of NAFTA. This may, however, be a difficult distinction to
maintain, After all the Seventh Amendment 10 the Constitution provides that “no fact tried by a jury,
shall be otherwise reexamined in any Court of the United States, than according to the rules of the
commoa law.” U.S. Const, Amend. VII. The situation raised in the Loewen case thus might put the
United States in an awkward position in any constitutional defense of NAFTA. On the one hand, the
United States may wish 10 argue that (in some sense) NAFTA arbitration panels are staffed by
officers of the United States. But to take this tack would conflict with the observation that the
NAFTA panel then might be characterized as a “Court of the United States,” and to the extent that
it is reviewing a jury proceeding in a state court (if only for the purpose of establishing international
responsibility on the part of the United States), that is in conflict with the Seventh Amendment.

For consistency sake, the United States should take a strong position before the NAFTA
arbitration panel that court proceedings in which no govemnental entity is a party are not “measures”
covered by Chapter 11 of NAFTA.

LR 11 8

I fully endorse your preliminary draft of an argument challenging the NAFTA arbitration
panel’s competence i the Loewen case. Do not hesitate to contact me if you have any further
questions about my oplmon in this matter. With best wishes.

~ Sincerely yours,
\:;wed % ,
meessor of Law v
LIBRARY PHOTOCOP
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The Department of Justice's Position on Arguments that .
Should Be Advanced in the Loewen NAFTA Arbitration

DOJ believes that the United States" best hope for success in the Loewen case is to argue
that domestic court judgments, particularly those in cases involving only private parties, are not
"measures" under the NAFTA. By contrast, the argument favored by State and USTR is
unmoored from the text of the NAFTA and is internally inconsistent, If the United States does
not argue that domestic court judgments are not "measures,” there is a substantial risk that we
will lose the Loewen case (which alleges $725 million in darnages) which, in turn, would create
significant policy problems for the U.S.

NAFTA Chapter 11 apphes only to “measures adopted or mamtamcd" bya government.

Although the term"measures" is defined non-exhaustively to "include[] any law, regulation, ™™™ "
procedure, requirement or practice, " the definition makes no mention of domestic court
judgments and, on its face, appears to contemplate only legislative and executive acts as Opposed
to verdicts rendered by the judiciary. This understanding is supported by the NAFTA's drafting
history, which suggests that the U.S. sought to foreclose international review of domestic court

" judgments, Because international tribunals cannot assert jurisdiction on the basis of ambiguous
treaty terms, our argument should present a complete bar to the Loewen claim.

The tribunal's assertion of jurisdiction in Loewen would establish a dangerous precedent
whereby the U.S. could face international arbitration with respect to any state or federal court
judgment adversely affecting the interests of foreign investors and, as a result, would likely
generate a great deal of political hostility toward the NAFTA and other international agreements.
Given that the U.S. is alone in its recognition of large punitive damage awards, we believe that
the cost to the U.S. of allowing challenges to our court judgments far outweighs the benefits that
U.S. investors may gain from being permitted to challenge foreign court judgments. A case such
as Loewen highlights that the NAFTA provides foreign investors with more rights than
Americans have and arguably gives foreign companies an advantage over domestic companies.
While this may be true under any reading of the NAFTA, State's and USTR's view substantially

expands the rights given to foreign investors that are not possessed by U.S. investors.and . .....comis

corporations domestically. In any event, Qur interpretation will not cause a significant loss of
protection for U.S. investors abroad because executive action, including an enforcement action,
that results in a court judgment would still be a "measure” subject to the NAFTA.

{«ﬂ’\/}\tyﬁb .

CLINTON LIBRARY PHOTOCORY -




11/19/98  08:45 B202 564 5412 0GC INT - idoez/002

*(GD 374% . . .
§ &% " UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
5" i . * WASHINGTON, D.C. 20460
e pyert
NOV | B 1999 -
OFFICEOF
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MEMORANDUM

SUBJECT: Exhaustion of Local Remedies in NAFTA Chapter 11 Claim

FROM: Robert G. Dreher /@/ /
. Deputy General Counsel

TO: Peter Rw'\dlet
Office of White House Counsel

We understand that the NEC and White House Counsel are considering the issue of -
whether the U.S, Government should argue, in its defense of the case brought by The Loewen
Group under NAFTA Chapter 11, that a Chapter 11 claim may not be brought unless the claimant
has exhausted available remcdxes under domestic law. .

We concur in the Department of Justice's conclusxon that Arncle 1 121 can be read, and in
our view should be read, so as to not have abrogated the local remedies rule. To the extent that
federal or subnational regulatory action can give rise to a Chapter 11 claim, it scems elementary

" that the full regulatory process (including administrative and judicial review) should be completed
before an international tribunal is allowed 10 intercede. Otherwise, the United States could be
held financially liable at the international level for attions or inaction that could have been rectified
through our own domestic processes. In addition, if exhaustion of local remedies does occur,

- international arbiters will benefit from & more complete record and fewer uncertainties about how
to interpret regulatory measures,

Please address any questions or comments regarding this memorandum to me (telephone
(202) 260-8064) or to Joseph Freedman of my staff (telephone (202) 564-5406).

ce: Ken Doroshow, DOJ
Cynthia Francisco, DOS
Steven Fabry, USTR
John Duncan, NEC
Barbara McLeod, EPA
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U.S. Department of Justice

Civil Division

Warhingron, D.C. JOIBC

June 27, 1999

MEMORANDUM

To: Philip D. Bartz o cc: Victoria M. Corke
David J. Anderson
Vincent M, Garvey

From: Kenneth L. Doroshow

Re. = Lgewen— Responses to State Department's Criticism of The Argument That Court
Judgments Are Not "Measures”

As you know, Michae] J. Matheson, Acting Legal Adviser to the State Department, seat a letter

1o David Ogden on June 22, 1999 (which we received at the end of the day on June 24, 1599),
contending thet our proposed argument that court judgments are not "measures” under the NAFTA is
"unpersuasive legally and undesirsble from a policy standpoint . ..." | have reviewed the arguments
sud authorities offered in the memorandum that accompanjed the leticr. As explained in greaier detail
below, I belicve that the argumcnts sdvanced by the State Department, while not without some foree,
do pot ultimately undermine our proposed argument. Indeed, when viewed in their proper context, at
lcast some of the authmncs t.hat e Suts Dcpmmcm cites provide additional support for the position

State first addresses our argument that the ordinary meaning of the term "raeasures” excludes
court judgments. Significantly, however, State makes no cffort to address the fact that NAFTA
Chapter 11 is not only limited to*rieasures,” but to "measures adopted or. maintained” by 8
government. Ag we explained in our May 3, 1999 draft of the proposed argument, governmeats do
not, as a matter of cominon usage, "edopt of maintain” court judgrments; rather, such judgments are
"rendered,” "issued,” "entered” or “madc.” Regardless of whether the generic tarm "measures” could
refer to court judgents, therefore, State's arguments do not overcome the fact that the furtber limiting
phrase "adopted or maintained” in Chapter 11 independently excludes cowt judgments from the

-

H5
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Neither does State contend that court judgments are unambiguously included within the
ordinary meaning of the term “measures.” At most, State points out that the term is ambiguous.
Because applicable canons of construction call for such ambiguity fo be construed in favor of
sovereignty (notwithstanding State's unpersuasive effort to discredit those canons, se¢ infia), the
argumennt that we propose should still prevail even ig the face of such cnucxsm.

A. Disti i NAFTA Definiti

Statc points out that "measures” i3 the only term in NAFTA Aiticle 201 (General Definitions)
that is defined to "include” something, whereas all other terms are defined to "mcan” something. See
State Memorandum at n.2. From this distinction, State infcrs that the drefters of NAFTA wmay bave
intended w include court judgments within the meaning of "measures” because the sgreement uses a
"mon-exbaustive” definition. The definition of "measures” is not, however, necessarily "non-
exhaustive.”

‘ Whilc "measwres” is the only term in Article 201 to be defined to "include” rather than to
"mean,” it is also the only term to be defined by reference to more than oge thing. For example,

~ "person” is defined in Article 201 to "mean(] a mtuml.@u@m caterprise.” In contrast, ’ "measure”
is defined to "include[] eny law, regulation, procedure, requirement or practice.” The faor that the
definition of "measure” uses the word "includes” rather than "means,” therefore, could simply have
becn because, unlike any of the other defined terms, it refers W more than goe thing that is "included”
in the meaning of the term. In other words, the use of "includes™ does not necessanly render the
definition of measures "pon-exhaustive,” but could have been inteoded wmerely to encompass each of
the specified items within the genus of "measures.” Cf. R, Jenpings & A. Wants (eds.), Oppenheim’s
Internatioval Law, 5thed., p. 1280 5.20 (1992) ("The gjusdem gensris doctrine is w the effect thas
general words when following (or sometimes preceding) special words ere limited to the genus, if any,
indicated by the special words,").

Moroover, the drafters of NAFTA clearly were capablo of denufymg cowrt judgments with
spécificity when they wanted to do so. For example, fATHEI) Beimits each NAFTA
government o spply its lews to "cnsur{c] the satisfaction of judgmmts in - adjudicatory proceedings.”
By the principle of expressio unius est exclusfo alrerius, which is - well-recognized in the law of treaty
interpretation, sge Oppenhejm's at 1279-80, ope can fairly infer that the drafters of NAFTA did oot
intend to include "judgments in adjudicatory proceedings” within the definition of "measures” in
Article 201,

Finally, State argues that there is no basis in the generic definition of "measure” for
distinguishing between judicial actions and other forms of government action, as all are considéred to
be acts of a govornmept under international lew. . As Profcssor Bodenman explained in his letter of

This point is underscored by the linguistic awkwardness of State's claim that the issuance of a court
judgment can be equaied 1o "engeg[iog) in a 'procedure, requirement or practice.” ~
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June 7, 1999, however, "the intemational law of Stats Responsibility has always differentiated
between ‘measures’ . . . and ‘denials of justice . . . ." Unlike legislative or administrative acts, judicial
decisions are mndercdmth: uaique’ coptext ofm appellate gysiem that is designed to cure errors
" committed by lower cowrws. Itis :nmtly monable 0 assume that'the drafters of NAFTA had this
distinetion in mind and did not fec]' tlm Chapter 11 was necessary — or €ven appropriate — to address
wrongs committed by courts, Infm:t. Statc stsclfxchcson!hxsvmdxsuncncnmmppon of the
subsidiary argument that cowrt judgmests can culy be "measures” wheit rendered by the highest
availablc court. §Sec State Memoranduim at 3 ("[TJhis argument might depend on a distinction between
courts and other state ectors™ which is based on the unique "sppeliate structure of the : judicial system . .
«."). If State is willing to accepr this distinction between court judgments and other forms of
govemmcnt action for purposes of the subsidiary arguinent, it is difficult to understand their claim thet
po such d.isunmm exists for purposes of the argument that court judgments are not "measwres.”

?{ B. International Decisions

State contcnds that the us: of the term "measures” in international decisions “suggests that -
court actions can be measures.” The casc on which State chxeﬂy rehes for this comcnnon xs thc recent
decision of the Internationsl Court of Justice ("ICT") in the
{Spain v, Capada), I.C.J. Gen. List No. 96 (Dec. 4, 1998). Whtlc Sm.te quotes accurately (albeit
selectively) from the decision, the decision as a whole is far from conclusive on the question and,
indeed, provides additional support for the view that court judgments are. pot "mecasures.”

Arvissue in the Spamshﬁahmcasc was a "reservation” in Canada's declaration of acceptance
of the IC)'s jurisdiction. The rescrvation in question removed from the [CJ's jurisdiction. "disputes
arising out of or concerning conservation and management measures taken by Canada" with respect to
fishing vessels in certain regions. (emphasis added). After Caneda seized a Spanish fishing vesscl
pursuant to the Canadian Coastal Fishcries Protection Act ("CPPN‘) and its implementing regulatjons,
Spain brought & claim egainst Canada in the ICJ alleging that the seizure violated mt:mauonal law.

Canada argued that the ICJ lacked jurisdiction over Spain's claim because the CFPA was a
“conservetion and management measure” thet Canada reserved from the Court's jurisdiction. Spain
argued thar, while the generic term "measure” ordinarily has a broed meaning, the term as used in the
regervation did not include lcgulauon such as the CFPA. The Cowrtrejected Spaint's argument and
found that the CFPA was plainly a "conscrvation and'mansgement measure” as to which Canada bhad
expressly removed the Court's junadxcuon. In so finding, the Court noted'that Canada "stress{ed] the

J / very- vade m:amng of the wonl 'measure’ , . . , which is used in intenational copventions to encompass
- d adn ative action.” I:Laz'lSS(emphasiuddad)

Although the question of whether court judgments are "measures" was not st issue in the case,
it is significant that the court's explanation of the "very widc meaning” of the genevic term did not
include court judgroents, but was instead limited to "statites, regulations and adminjstrative action.”
This is pmox.scly our point. As we sct out in our May 3rd draft of tho argunicnt, the ordinary meaning
of the term "measures* does not refer to court judgments, but only o Iumslauve snd regulatory actons.

To be sure, the Spanish El:h.m case docs provide some. mppoxt for the contrary view, For
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<xample, as State points out, the ICJ found that the ordinery meaning of "measures” i "wide enough
o cover any act, step or proceeding . . . .~ [d. at § 66; gge plao id. (the text of the reservation "refers
oot 1o measures adopted by the execuuve but simply to 'Canada.’ that is to s3y the State as g whole, of
which the legislature is one constituent.past.”"). Similarly, Clnadn nrguﬂd in its brief in the case that
the term "covers all acts of Stte taken in pursuance ofnhlghmnodnlpohcy. whether they take a
Jurtdicol, physical, economic or administrative form." Counter-anal ‘of Canada on Jurisdiction,
Feb, 29, 1996, ("Canada's Bricf™) at § 94 (empbasw sdded). Seg dm Canada's Brief at § 96 (quoting
from a human rights treaty that spplicd 1o "legislative, judicial, adxmmstxuive or other measurcs')
(<pbasis added). Neverthelcss, cven though Canada urged that "the expression 'measures’ in -
imemational practice is the:most coraprehensive term available for the description of government
actions,” Capada's Brief at §.97, the' most that it could argue is that the "broadest possible sensc” of the
tcrm "cocompass{es] statutes, regulations and sdministrative sction. Canada's Brief at §95. That
neither Canada por the ICJ referred to court judgments when they offered the broadest possible
definition of "measures” reinforces the view that court judgments are not within the ordinary meaning
of the term. Cf. Canada's Bricf st § 96 ("[I}ts most conumon usage is in relation to legislarive
measures,") (emphasis in original). ¥

The two other ICJ authlomies identified by State are sum.;,lnrly incaoclusive, In both cases, the
refercnces to "leogislative, ad!mmmtlvc, or judicial mecasures” are made entirely in passing and give

no mdxcatxou of thc naturc of éle measures to wmch they refer. o A&&ﬂnmw

"legxslauve admxmstnnve, o3 Judmal mwures" is made in the scparate opmlon of Vice President
Ammoun as part of a general discussion of the legality of South Africa's "racial discrimination,
apartheid and related m .."19711.C.J. at 88. In The Nottchohm Case (Lichtenstein v,
Guaterngla), 1955 1.CJ. 4,in hlch Lichtenstein challenged Guatemala's déportation of oos of its
alleged nationals, thit reference to "administrative or judicial measures taken in regard” to the deporicd
individual appeared only a8 a/quote from Lichtenstein's claim and was ip no way endorsed or cven
addressed by the Coust, which dismissed Lichtenstein's claims on unrelated grounds ¥

1t i also worth noting that, becguse the term appeared in a reservation against the ICT's jurisdiction,
the broad reading of “measures”.in the Spanish Figherics case was more protective of Canada's
sovereignty. In fact, Canada arguedithat the term abowld be construed Broadly because the law
requires an "unequivocal indication” of a "voluntary and despmab!c acceptance of the ) (o
jurisdiction. Canada's Bricfiat §52-53 (citing ICJ cascs). Had the issuo been presented where a
narrow reading was necessary to protect govereignty — as in the Lp_mn case — it is unclear whether
the ICJ would bave reached the same result.

“’szcrcuce to "juchcm] authonuu wking ths measurey in quesﬂon Is also made in ms.ﬂgmmmz

Annlication.o ol of 1902 Go! : ) j ants (Netherlands v
S.‘_'&dsm, 1958 I C J SS 88, but th.:s mfcrcncc clcarly has o app!icauonhem In that case, the
"measurcs in question” were those ofaDutchgwdm.ntahngswpstopmtccttbcwu -being of a child.
The Court noted-that “according 1o Dutch law [guardmns] are pot edminjstrative authorities” but arc
instead "judicijal authorities applying Dutch law . . . .7 Id.
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Morcover, these passing references to “judicial measms appear to be. m of only five such
references in the entirety of the ICJ's history ¥ Seg plso Fishe

Greas Briti sud Northemn Irelend v, Jeclagd), 1972 1.C.J. 12, 17 (ordering lealand to 'efrein fom
applying administrative, judicial or other measures” against British ships); Eisheries Jurisdiction

(Federal Republic of Qurmany v, Iogland); 1972 1.C.J. 30, 35 (ordeving Iceland to “refruin Som
' applymg admmmhv: judxcml or nthcr sancnons or any other mnasures agau:sr German ships);
s o= : : e on. Lig d _ . pain), 19701.CJ. 3,
' 319—320 Evcn if these fcw n:femnces were. micnded © mclude court Judgments as measwres, they
hardly establish that the ordinary meaning of the term "mcasures” extends so far, particularly given the
ICT's recent statement in the Spanish Fisherics case that the “broadest possible” deﬁmtion of measures
"encompass[es) statutes, regulations and administrative actions.”

The Barcelona Traction case — of which State was apparcatly vnaware when it sent their
momorandum — appears to be the anly ICJ decision in which a court judgment is referred W (albeit
only in the scparele opinions of Judge Tanaka end Ammoun) as @ "measure” and, as a result, presents
some difficulty for our proposed argument. In that case, Belgium challenged an adjudication in
bankruptcy as among several "measures” Wken by vanious organs of the government of Spain, the
result of which was the transfer of asscts of a company that was largely controlied by Belgian interests
to e Spanish investnent group. 1970 1.C.J. at 319-320 (separate opinion of Judge Ammoun). These
references may be distinguiahable, however, because the allegations in that case were that the
adjudication in bankruptcy was “nothing other than the result of the machinations of Juan March [the
Spanish investment group to which the assets of Barcelona Traction were transferred) in collusion with
Spanish judicial and adminjstrative suthoritics." 1972 1.C.J. a1 15] (separate opinion of Judge
Tenaks). In other words, the coun judgmentwas referred to as 3 "measure” only becayse it Was part of

an alleged orchestrated scheme involving several orgass of the Spanish government W strip the
Belgian Htcrests of their owncershup of Barcelona ‘I‘xuch—n

Morrovcr, because the ICT's jurisdiction is not lumted to "measures adopted or maintained" by
a government, the Basclona Traction Court had no occasion to differentiate between the challenges to
Spain's administrative actions and the "dexjal of justice” claim meade sgainst the bankruptcy
adjudication. The uses of the term "measures” by Judges Tanaka and Armrooun, therefore, are more
properly viewed as generio references to Bclgnum's claim as 8 whole and do not conclusively establish
that court judgiments fall within the ordinary meaning of "measures.” Indesd; cven with his casual usc
of the tenm "moesures” in Barcglona Trpetion, Judge Tenake mwade the more important point that
international tribunals sre not called upos to "examine the regularity of the decisions of municipal
courts," as to do s0 would render the tribunal "a 'cowr de cassation’, the highest court in the musicipel
law system.” 1970 1.CJ. at 157-58 (separate opinion of Judge Tanska).

. State asserts that an arbitral tribunal “could easily find" that the uses of the termn ‘measwe’
throughout the NAFTA "do not exclude court judgments.” o cach of the examples given by Statc,

¥Bascd on a scarch of Wesﬂaw's ICJ database, which includes the Court's cases since 1947.
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however, the provisioas in questiop are more npaturaily read as. referring only w legislative or
administretive actions. Scg¢ NAFTA Asticle 1106(2) ("measure that requires an investment to use a

technology to mect generally applicable health, safety or enviroamental standards . . . ."); NAFTA Art, '

1502(3) (requising action through “regulatory control, adminizustive supervision or the epplicatian of

~ other measures” W prevent monopolics from taking certain actions); NAFTA Art 904 (standards-

rolated measires). Stawe's reliance on NAFTA Article 904 for their point is particularly misplaced, as
the "standards-relsted measures” to which the provision refers is specifically defined in Chapter 9 to
vican 4 "standard, technical regulation or conformity assessment procedure,” 8 definition thet plainly
excludes court judgments.¥ Sgg NAFTA Article 915.

Moreover, regardless of their merits, State's arguments in this regard miss the point. Because
ambiguities in treaties are resolved in favor of sovercigaty, it does not undermine the legal viability of
our propased argument to show that other NAFTA provisions may be interpreted to include court
judgments. Instead, State would need to show that those provisions muat. be so interpreted, which -
State's memorandum does ot even attempt to do.¢

IN. THE OBJECT AND PURPOSE OF THE NAFTA

State argucs that allowing court judgmeats to be challenged in NAFTA Chapter 11 proceedings
would serve the NAFTA's goals of "promat(ing] conditions of fair competition” and “provid[ing]
adequate and effective protection and enforcement of intellectual property rights.” While this may be
true, it nevertheless begs the question of whether court judgments were intended to be included as
"measures” subject to challenge under Chapter 11. As Professor Bederman points out, the inclusion of
court judgments "would make all judicial aztion dircctly implicate the United States' responsibility

"under international law,” which "distorts and misunderstands the principle of judicial independence
embraced pot only in the United States, but also in Canada and Mexico,” Bederman Letter at 2-3

" (emphesis in original); ¢f, Barcelona Traction, 1970 1.C.J. at 155-S6([A] State
indspendenioe of the judiciary, in principle, i ‘

une from responsibility concerning the activities of

j udicial organs" except in egregious cases ‘amounting to a 'denial of Justice,’) (separate opinion of
L Judge Tanaka). While the drafters of NAFTA clearly intended 10 subjest many forms of government

action to challenge under Chapter 11, it does not follow that they took the extraordinary step of
subjecting any (or, as Professor Bederman cautions, all) judicial action to challenge as well, even if to
do so would bave promoted some of the goals of NAFTA. '

¥0Of course, the use of the word "means" in the definition of "standards-related measure” nrguhbiy
undermines our argument advanced above that the use of "includes” in Article 201's definition of
"measure" was not intended to make the definition "non-exhaustive.”

¥State makes no effort to address our argument with respect to the NAFTA's references
"provisional” or "intcrim measures,” agserting simply that, In their view, "[it is doubtful an arbitral
gibunel would sce the term "provisional measures” as & term of art” that is distinct from ordinary
"measures.” Our May 31d draft addresses this point at length, and Professor Bedenman has confirmed
that the distinction we make in this regand is clearly recognized in internatiopal law.
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Indeed, aswe&mxswdmmkhy!rddmﬁ,lbe‘mgghggigs history indicatcs that the
NAFTA's drafters (or at least the U.S. negotiators) onsidered ihe review of domestic é6ust judgments
by ap international tribunal to be exmxdmaxy and xmdcsmh!c and, as & result, included provisions in
ths agrecment to protect against such an accwrrence. Seg U.S, White Paper of Talking Polnts for Carla
Hills, From the negotlating hitory that we have identified, therefore; it appears that the NAFTA, by
permining challenges oaly to'legislative and administrative actions, wes intended to strike a balince \/

between the compcting goals nfmnungeondmomcfmrmc decmofcash

wunuys ;udxcml systems. State's memorandum fails even to mentioh this pomt

Statc notes our heavy reliance on the doctrine of in dubio mitius or “resuictive WWOE"
which provides that westies should be interpreted in deference to the soverdgmy of states. While State
is correct that the doctrine is not without it§ critics, the doctrine remains an cstablished and visble part
. of treaty interpretation and, in any event, the criticisms of the doctrine have no application w NAFTA
Chapter 11 disputes.

First, it should be notcd that both mtmnal caso law and scholars appear to distnguish
(rather inexplicably) the doctrine of {ESHICUNSTBleTpretation! from the principle that a soverciga's
consent (o the jurisdiction of an mlnmanoml ‘tribunal cannot be prestmed. The [CJ, for example, has

repestedly insisted on ap umquxvocal mdtcatzon of a "vo!umary and mdisputablc" au:eptm bys
. | o ; gpg 1 -;ul rial

L.C.J. 325 341-42 Wh:le the reasawa for this s‘ta.ndard appear to be tdanucal to those underlying the
principle of "restrictive intcrpretation,” the principgl that cansent to jurisdiction cannot be presumed
bas pot been subjected to similar criticism.? e

Second, even the critics of “restrictive interpretation” acknowledge that the doctrine remains &
viable canon of treaty interpretation that is used often by international wribunals. Seg Chares Brower
& Jason Brueschke, The Iran-United States Claimg Tribunal (1998) st 265-69 (noting that, while the
Vienna Convention should have "dispense(d) with thé principle of restrictive intcrpretation, the lran-
U.S. Clairs Tribupal has invoked the doctrine to deny jurisdicton over claims) (citing cases). As we
soted in our May 3rd draft, the Appellate Paiiel of the WTO recently reaffirmed the principle in its
decisien in EC Measures Concerning Meat and Meat Products (Hormones), 1998 WL 25520, Report
of the Appellate Body at *71 n. 154 (WTO Jan. 16, 1998).

¥Indecd, H. Lauterpackt, who authored an influextial critique of the doctrine of "restrictive
mtzrpmanon in 1949 (which State cites in their memorapdum), authored an nquany influential
opinion nearly a decade later while sitting as a judge on the ICJ, notmg that it is a "fundamental
principle of intemational judicial settlement” that " the Court will not upbold its jurisdictiop unless the
intention to confer it has been proved beyound reasonable doubt.” me,x..ﬁn_hxﬂn, 1995 [.C.J. at 64

. (queting Judge Lawtcrpacht's scparate opmmn in Certain Norwegian Loans, 1.C.J. Reports 1957 at 58).
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Finally, the cnucmns of“remmve interpretation” have oo bearing on the Logwen case or agy
other NAFTA Chapter 11 dispute. Aceording to the doctrine's eritics, "restrictive interpretation” fails
to 1ake into account “the bmeﬁuwhchmmboundbyihecommmnmhaxmpdm
cnnsxdumxonofxts\mdemhng \3..,. s Intorpisiation o :

tin-United: [ ' (1998) 267 (thc “rule of ‘restrietive

interpretation’ has been cnuciwd a3’ leadmg 10 restrictions on the obligations of éoc sovercign Statc to
the detriment of any benefits in a theaty provided to another sovereign State.”) (quoting Case No, Al, |

Iran-U.S. C.T.R. at 190). This criticism presumes, however, that both pasties to the dispute were also
partics to the agreement. NAFTA Chapter 11 disputes, in contrast, are necessarily between ag investor
and a government, only the latter of which was a party to the agreement. Rcgardless of the merits of
the forcgomg criticism, therefore, mhcﬂmm of the doctrine of ‘Testrictive mt:rpretahan is entirely
appropriate in Chapter 11 disputes. State appears to recognize es much in its memorandum. See State
Mcmorandurn at 3 ("[Olne can argue that this intcrpretive principle should apply in the context of &
disputc between a state and an investor . . . "),

V. POLICY CONSIDERATIONS

State claims that "perhsps the most fundamental problem” with our proposed argument is that
its logic could extend to exclude all actions by individual goverument officials from the scope of the
NAFTA. According to State, there is no clear basis for distinguishing a judicial decision from an
executive decision and, because we argue that the Article 201 definition of "measurc” does pot
expressly include judicial decisions, our argument may Jead to the undesirable result that executive
demxons are excluded fom NAFTA as well.

Stlte is incorrect thes there is 0o textual basis in Article 201 for distinguishing judicial
decisions ﬁum exccutive decisions. Unlike a judicial decision, a decision by an individual Executive
Branch employee that affects a foreign investment (assuraing that the employee is authorized to act on
behalf of the government) can be properly viewed as a govanmcni *requirement” or "regulation,”
consistent with the ordinary meaning of the term "measures.” To the extent that the individual
employce’s actions are illegal or unauthorized, bowever, such actions are plainly outside the scope of
NAFTA Cbaptez 11. If an individual government employce acts ulixa yirss, oven if that act impairs o
forcign investment, it cannot be said that the act was a "measure adopted or mainteincd” by the
govemment,

Perhaps more troubling is the problem that, at lcast with respect 10 certain entitrust mattars in
the United States, the laws arc enforced simultancously by executive ageocy decisions (Le,, the Foderal |
Trade Commission) and court decisions (Lg,, in actions broughi by the Department of Justice). Atfirst;:
blush, ow proposed argument would sezm 10 lead ta the awkward result that FTC decisions are
"measurcs" whereas court decisions on sctions brought'by the Department of Justice ase not, merely
because the formet is rendered by an agenicy agd ths latter by a court.- Given the principle of judicial |
independence at the heart of "denial of justice™ jurisprudence, however, the argument that the NAFTA . H
treats pational courts as different from administrative agencies is-not unroasonable: See, e:£.. i
Barcelona Tractiop, 1970 1:C.J. at 155-56 ("[A] State by reason of the: mdepandencc of the judiciary, in |
principle, is immune from responsibility canwmng the sctivities of judicial organs” except in -
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egregious cascs amounﬁng to 8 'denial ot' justice.”) (sepinﬂe opinion Of Judge T@*a)s

State also coptends that our proposed argument is undesirable-as a policy matter because
"[iJrregular and arbitrary judicial actions that deprive U.S. investsis of fundamental:due process rights,
including those done:without legislative or régulatory suthority, are a serious concern of the exccutive
branch, as well as the Congress.” This moay bé 80, notwithstanding the fact that there is no evidence in

thic legislative or negotiating history even ‘suggesting that Congress or members of the Executive
Branch ever considered the specific question of judicial actiod s opposed to other forms of

: govezmnmt action. Evea if State is correct, bowever, the point oaly updcrscores our contention that
the issue should be elevated to the White House for a decision as to the appropriate balancing of

competmg policy concerns. ¥

Finally, State misconsuues Professor Bedetman's letter a5 endorsing only the more limited
argurnent that court judgm:nts in pnvate civil cases (as opposed to cases in which 8 government is a
party) are not "measures.” As a review of his Ictter makes clear; Professor Bederman fully endorses
the broad argurmient that po'court judgment can be a measure. While he notca that the United States
"would be content with the narrowest possible ruling en the tribural's competence.” he does got
suggest that, to obtain such a narrow ruling; thc United Staics necd not advancc the broader wgument.
To the contrary, P cash nohc:Lmancr fnr

court judgments other ivil cases o be NAPTA the lan

of the agxwment does pot admit ofmmm I read his letter (and based on my tclcphonc '

conversatons with him), Professor Bedermen appears to understand that the text of NAFTA requires ./
that we advance the broad t and, as a matter of litigation mtzgy, urge the Tribunal to go no

further than it needs tn determine that the private civil judgments at 1ssuc in Loewsn arc not

"measures.”
————

V1. THE SUBSIDIARY ARGUMENT

. State believes that, rather than make the broad argums_ﬁt that court judgments are nat
"measures," we should advance only the subsidiary jurisdictiona] argument that court judgmeats arc
"measures” only when rendered by the lughest available court¥ There are gt Jeast two problems with

this approach.

First, whilc we may be able to establish that Loewen must have exhausted the judicial pracess
beforc 2 "measure” could be said to exist, the strength of our argument will ultimately rest on the
viability of exhaustion in this particular case. Our strongest argurnents in this regard ate that: (1)

Ylnterestingly, State makes no reference to any of the policy concerns that militate in favor of the
argument that court Judgments are not "measures, suggestmg that the agency may not recognize those
concerns. ‘

#Mr. Matheson's lener curiously asserts that this subsidiary argument is one that neither we nor
Professor Bederman have considered, We set forth this very argument in some detail in our May J:d
draft, however, which Professot Bederman mmcwed and discusses o in his June 7th letter.
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mmmmmﬁommeus Supmecmfurm%pmysmyofcxwuﬁonofth:
underlying judgment and for e writ of certiorari on the question of the Mississippi courts' refusal to
waive the supersedeas bond requirement, and (2) Loewen could-bave filed for bankruptey. protecrion
(which grexts an mutomatic swy) and pursued its appeal in bankruptcy. As to the former option,
Locwen could have a strong "finility” argument, mamuchumtgencyrehef and petitions for
cantiorari are very rarely graated. As to the latter, it may be difficult to persuade the Tribunal that e
wmpanynbouldb:mqmedwdaluebankmpmymmdamhesmdmhaveexhaunzd&cmdxml
process for puposes of an nternstiopal claim. nwlxkcliboodofmmcceedmgoadwmbsidmyog

argument that State prefers, th:zefoxe, may not be as strong &s State appears to belicve.

* Secand, even if we emblixh that claimants must exhaust the judicial process, the argument
preferred by State nevertheless cousedes that the decisions of our highest courts are subject to
challegge 8s "mcasures” uadaNAFTAChapter 11. Indeed, the Maondgy claim that is expested to be
filed in the next several weeks raises this problem in stark terms, as it challenges o decision of the
Magsachusetts Supreme Judicial Court, from which s peuuon for certiorari was filed and denicd by the
U.S. Supreme Court. While Statc mey be content with a waiver of sovereignty that would afford
foreign investors (in contrest w U.S. citizens).an additional means w obuain review of high court
decisions, with the United States offectively serving as guamn!or of thosc decisions, others with
pohcymak‘lng authority may be of a different view.

TOTRL P12
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June 1, 1999

MEMORANDUM FOR: KENNETH L. DOROSHOW
Department of Justice, Civil Division

FROM: Steven F. Fabry
USTR, Office of the General Counsel

SUBJECT: Loewen v. United States: Concerns About the Argument That
‘ Court Orders are Never “Measures”

First of all, thank you again for your memorandum of May 3, 1999, in which you outline your
draft jurisdictional arguments. I appreciate your having undertaken to prepare the arguments so
far in advance of their submission, and thereby having given us ample time to consider them.

As you know, 1 have serious concerns about the viability of the draft argument made in Part 1 of
your May 3 memorandum: the argument that Loewen’s claim is not arbitrable under Chapter 1
because court orders' can.“never” (as opposed to “in this case”) be *measures” as that term is
defined in NAFTA Article 201. This paper is an attempt to sketch out, briefly and informally,
some of my concemns. It has not been vetted within USTR, and my colleagues might make

additional or different legal points. Moreover, 1 have also not addressed the separate, important
question of whether, as a policy matter, the U.S. Government should advance that argument.
Nevertheless, I hope that you will find these particular reactions useful.

1. NAFTA pertains to appz’zcanons of measures as we!l as to measures per se.

The draft argument begins w:th the statement that Article 1101 “limits the application: of Chapter
11 only to ‘measures adopted or maintained by a Party. .. .” In addition to noting that the word *
only” does not appear in the text of Article 1101, [ am concemed that the draft argument depends
on too narrow an interpretation of that provision. In effect, the draft argument analyzes whether

' 1 have used the broader term court “orders” rather than “judgments” because, as far as |
“can tell, Loewen is challenging not only the jury verdict but also the decision of the Mississippi Supreme
Court not 1o lower the amount of the supersedeas bond. See, e.g., Notice of Claim, para. 138,
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court orders are “measures”, The drafi argument does not seem to take into account the
possibility that court orders can apply, implement or enforce measures, and that such application,
implementation or enforcement could also fall within the scope of Chapter 11.

The text of Chapter 11 in fact suggests that application, implementation and enforcement of
measures were intended to be covered by the Chapter. For example, Article 1106 applies,
generally speaking, to certain requirements that a Party might wish to place on the establishment
or operation of an investment, The text of Article 1106 applies to a Party’s attempts to “impose
or enforce any of the following requirements ... " Itis not clear how this provision could be
operative if Chapter 11 did not extend to the application of measures as well as to measures in
the abstract.

Similarly, Article 1109 generally requires the Parties to permit transfers relating to an investment
to be made freely and without delay. Article 1109(4) provides exceptions to that requirement.
The exceptions are phrased in terms of “application of [a Party’s] laws”. This set of exceptions
would not be necessary if Chapter 11 did not extend to applications of measures.

Finally, it is also difficult to reconcile the draft argument with the investor-state dispute
settlement mechanism. That mechanism does not permit measures to be challenged in the
abstract, but only if they cause “loss or damage” to the investor, (See, ¢.g., Article 1116(1).)
This case involves at least one “measure” that clearly fits the definition in Article 201: the
Mississippi supersedeas bond rule. Loewen has challenged the refusal of the Mississippi
Supreme Court to exercise its discretion under that rule to lower the bond for Loewen. It would
not make sense to say that the rule itself could be challenged in investor-state arbitration, but that
the application of the rule by the Supreme Court in this particular case cannot be challenged.

2. The NAFTA implies that court orders can be “measures”.

NAFTA Article 201 says that the term “measure includes any law, regulation, procedure,
requirement or practice”. All the other definitions in Article 201 use the formulation “{defined

* term] means [definition]”. Therefore, the draft argument faces two difficulties; that Article 201
does not provide an exhaustive definition of the term “measure” (and given the remedial nature
of NAFTA may be read expansively); and that it does not say that court orders are not measures,
Other elements of NAFTA in fact point the other way. '

A. - Chapter 11

Several provisions within Chapter 11 imply that court orders are measures covered by the
disciplines of Chapter 11. To return to the transfers provisions of Article 1109, a number of the
specific exceptions in Article 1109(4) seem quite clearly to refer to judicial action: in particular,
the application of a Party’s laws relating to bankruptcy (exception ‘a’}, criminal or penal offenses
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(exception ‘c’), and ensuring the satisfaction of judgments (exception ‘e’). These exceptions
would not be needed if court orders could not be “measures™.

Article 1106 also clearly contemplates that court orders fall within the scope of the Chapter.
Article 1106(1)(f) creates an exception to one of the prohibitions contained in Article 1106. The
prohibition applies “except when the requirement is imposed or the commitment or undertaking
is enforced by a court, administrative tribunal, or competition authority ... ."” If court orders
could not be “measures”, there would be no need for this additional exception.

Finally, the term “interim measures” is used in Article 1134, and covers the arbitration equivalent
of interlocutory court orders. The draft argument responds to this point by noting that interim
measures in an arbitration have a different function from interim or final awards on the merits,
but the fact remains that interim measures are a kind of measure.

B. Cha"gtrer 17

NAFTA Chapter 17 (Intellectual Property) contains several provisions that seem to confirm that
court orders can be measures. Articles 1714 et seq. generally requires the Parties to provide for

. enforcement of intellectual property rights. Those Articles use the word “procedure” -- one of
property rig

the types of “measure” as defined in Article 201 -- to mean judicial relief. Article 1714(1), for
example, provides that: ' .

Each Party shall ensure that enforcement procedures, as specified in this Article
and Articles 1715 through 1718, are available under its domestic law so as to
permit effective action to be taken against any act of infringement of intellectual
property rights covered by this Chapter, including expeditious remedies to prevent
infringements and remedies to deter further infringements. (Emphasis added.)

Other chapters of NAFTA may provide similar examples, though [ have not yet had an
opportunity to review them.

C. Trade Agreement Jurisprudehce

Although the NAFTA is not one of the trade agreements negotiated under the auspices of the
World Trade Organization or its predecessor, the GATT, the negotiators of the NAFTA were
familiar with those agreements. Although I do not know of a case in which a court order was
held to be a measure, jurisprudence under the GATT does clearly hold that adjudications. can be
measures. The Spring Assemblies case includes the following ruling: '

[Tlhe Panel interpreted the word ‘measure’ to mean the exclusion order issued by

" the United States International Trade Commission (ITC) under the provisions and
procedures of Section 337 since, in the view-of the Panel, it was the exclusion
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order which operated as the measure preventing the importation of the infringing
product ? - '

If an order issued by the ITC in an administrative adjudication can be a “measure”, a court order
can presumably be one also. In this connection I recall what Dick Larm mentioned at one of our
meetings: the Antitrust Division of the Depaitment of Justice and the Federal Trade Commission
both enforce U.S. antitrust laws, the former through the courts, the latter through administrative
action. It is not clear why the two should be treated differently.

3. Other matters
The draft argument raises some additional questions that are set out briefly below:

The bilateral investment treaties that the United States has entered into do not contain a
scope provision similar to NAFTA Article 1101(1). Therefore, it seems very difficult to
argue that those treaties are limited to “measures”. The implication of your draft
argument, therefore, is that NAFTA Chapter 11 provides less protection than the bilateral
investment treaties do. However, I do not know of any drafting history or other
documentation that suggest the negotiators intended such an outcome.

It is not clear how to reconcile the draft argument with eminent domain proceedings
under U.S. law. Those proceedings constitute -- or are the last step in -- a physical taking
of property, and therefore seem to be expropriations within the meaning of Article 1110.
But under the draft argument, they would seem to be completely excluded.

You cite Carla Hills’ talking points for the proposition that Chapter 11 was not intended
to permit investor-state tribunals to review decisions made by courts. AsIread the
portions that you have cited (I have not seen the original document), those talking points
suggest that it is Article 1121 -- not the definition of “measure " -- that accomplishes this
objective. :

There are other parts of the definition of “measure” to contend with. For example, how
are we to deal with the word “practice™? It seems different than “law” or “regulation” --
and therefore suggests that “measure” goes beyond laws and regulations. If Mexican or
Canadian courts made it a practice to discriminate against U.S. investors, would that fall
within the scope of Chapter 117

* Report of the Panel in “United States - Imports of Certain Automotive Spring Assemblies,”
L/5333, adopted 26 May 1983, BISD 30S/107, para. 54. ‘
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As | mentioned to you recently, the Government of Mexico uses the word
procedimiento” -- the equivalent in the Spanish text for “procedure™ -- to include
investor-state arbitration proceedings.

¥ Ok % % K * *

I would be pleased to elaborate on 'an){ of these points if you like, or to discuss them with you.
I also look forward to working with you on Parts II and I1I of the draft argument and to our
continued close cooperation on this very interesting and challenging case.

cc:  Mark Clodfelter/Cynthia Stewart - Depanment'of State, L/CID
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