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FABRY_STEVE@ustr.gov
12/16/99 06:10100 PM

Record Type: Record

To: .  Peter Rundlet@eop

cc: . ‘ .
Subject: Loewen: Investment agencies' contribution

is attached in Word Perfect format.- Don't hes«tate to call if you
have questions.

You'll see we've used the terms “first", "second” and "third"

arguments to mean the arguments that Peter and | talked about -- first
means the broad argument that court judgments are never measures,
second means the argument that only private cases are subject to NAFTA
rules, and third means the argument that decisions fall under NAFTA
rules only when they have been appealed to the highest court. You may
very well have used a different set of shorthand names for the
arguments. ' ' .
The first paragraph is a super-short summary of our concerns about the
legal arguments' strength. This is for context -- to explain why we

think the "upside” of making the arguments is small. The rest of the
paper is about the "downside" -- the effects on U.S. investment

policy. Up to you, of course, whether you need that first paragraph

ifit's redundant of what you've already done on the legal issues.

Finally, as | said to John, this is close-to-final draft. If anyone
in the agencies wants to make more changes, I'll provide you a redlme _
showing our suggestions. .

~ --Steve Fabry
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ATTORNEY- CLIENT PRIV]LEGED WORK PRODUCT- PREDECISIONAL FOIA EXEMPT -~ DO
NOT DISCLOSE

~ We are extremely unlikely to convince the Loewen Tribunal either that “court judgments are -
- never measures” (the “first argument”) or that “court judgments in cases not initiated by the
government are not measures” (the “second argumeni”). The Tribunal would have to believe that
the. NAFTA Parties intended a radical departure from customary international law (and the BITs)
without clearly indicating such an intent. Such arguments conflict with the common
understanding of negotiators that Chapter 11 covers “denials of justice” involving court
decisions; conflict with use of the word “measure” elsewhere in NAFTA where the word**
measures” clearly includes court actions; and are inconsistent with analysis under traditional
canons of treaty interpretation. (It is also not clear to us whether DOJ now advocates this
second argument, because DOJ represented in August of 1999 that it did not view the argument
as legally defensible.) Notably, the Azinian tribunal, the only NAFTA tribunal yet to reach a
" decision on the merits, reasoned (in dicta) that it would have authority to review domcstlc court
actions for violations of Chapter 11. - : ,

Excluding some or all types of judicial decisions from the scope of Chapter. 11 would ¢onflict . ..........
with the U.S. policy goal of protecting investors from a broad range of abusive government

action. This is true whether or not one of these arguments actually prevail, since our pleadings

will almost certainly be made pubhc and othcr countries will be quick to cite our arguments to

the detriment of U.S. investors. :

A specific objective of USG investment treaties has been to provide protection for U.S. investors
where a host country’s judicial system may be seriously deficient, prejudiced or corrupt. For
NAFTA in particular, either of these two arguments would deny Chapter 11 remedies against
abuses in Mexican and Canadian courts such as local bias, unconscionable delays, or outright
corruption. This would be true in many cases even under the second argumcnt.

The business commuruty and some members of Congress tel us that a major strength of our
investment agreements is that they enable investors to bypass the deficiencies of foreign judicial
systems. Unfortunately, abuses persist in at ‘least some of these judicial systems: a 1994 World
Bank report identified in Mexico “abuse of judicial procedures for the resolution of civil and
commercial disputes [and] . . . an unacceptable level of competence and integrity of the judges,
especially.in the local court system,” The USG 1999 investment climate statement for Mexico
confirmed that corruption is a severe problem there. Exempting judicial action from investment
rules -- even in private cases only -- would leave a large category of state action unaddressed: -+ = " " -
Thus, either of these arguments would be a serious step backward for our advocacy of U.S.
investor interests abroad (in NAFTA, in the BITs, and in future investment negotiations) as well
as for our promotion of fair and transparent legal systems worldwide. :

In addition to blocking investor-to-state claims, the proposed argum'ents would preclude
state-to-state arbitration of these issues under NAFTA Chapter 20, and make it difficult to offer
" mvcstors effectlve dlplomatxc protcctnon once we have taken the position that NAFTA doe &b‘f
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ATTORNEY-CLIENT PRIVILEGED WORK PRODUCT-PREDECISIONAL- FOIA EXEMPT --DO
NOT DISCLOSE

dlsmphnc such behavior. Although the BIT ]anguage is not identical, our BIT partners may also
try to use the position agamst our investors or the USG. -

Because these a.rgurnents are based on the meaning of the word “measures,” which is used
throughout the NAFTA, they could have negative consequences for other parts of the Agreement.
The term is used in the intellectual property chapter (Chapter 17) in provisions that relate to
domestic court enforcement of intellectual property rights, provisions that were hailed as a. major.
step forward in the protection of U.S. IPR abroad. Nearly identical provisions appear in the
WTO TRIPS Agreement. Our NAFTA partners (and other countries in the WTO context) might
also use these arguments to circumvent NAFTA trade rules by dlscnmmattng against U.S.

goods -- €.g., by excluding U.S. agricultural exports based on disputed biotechnological or health
standards -- through their court systems instead of their administrative systems.

The third argument that interagency participants have discussed, which states that court
judgments cannot form the basis of a NAFTA claim unti] they have been appealed fully, has a

" better chance of success. Although none of these three arguments can be made without some -
cost to U.S. investors, the third argument at least strikes a better balance between the dual
interests of protecting U.S. investors abroad and defending against claims based on U.S. court
actions, because it preserves the right of investors to challenge court action (albeit afier the
delays occasioned by appeals). It has much more support in customary international law, and
would not have as widespread an effect on other parts of NAFTA. Admittedly, it is not clear
that this argument will prevail in the Loewen case, because Loewen will argue that as a factual
matter its ability to appeal was limited. We 'should, however, advance no other jurisdictional
argument than this one at this phase of the case because it alone minimizes the adverse effects on
the foréign investment environment while advancing the rule of law through Judmal
accountablhty
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February __, 2000

MEMORANDUM FOR JOHN D. PODESTA

FROM: BETH NOLAN
' ' GENE SPERLING -
BILL MARSHALL
PETER RUNDLET
JOHN DUNCAN

SUBJECT: Urgent Need for Policy Guidance to Resolve Interagency Litigation Strategy
Dispute in Loewen NAFTA Arbitration : ‘

We seek your guidance in resolving an interagency dispute that raises important policy
considerations over the appropriate jurisdictional defense to.advance.on behalf of the United... .
States in a NAFTA arbitration, Loewen Group, Inc. v. United States. As outlined below, there
are strong equities favoring each position, and the approach we take will not only have
significant implications on the nature and extent of investor protections afforded by the NAFTA,
but may also affect the long-term viability of the NAFTA itself. Because the Department of
Justice must file its brief by February 18, we must resolve this issue immediately.

Background -

On October 30, 1998, the Loewen Group, Inc. ("Loewen"), a Canadian corporation, filed
a Notice of Claim for arbitration against the United States under Chapter 11 of the North ‘
American Free Trade Agreement ("NAFTA"). Chapter 11 was designed to encourage trilateral
investment by establishing rules of fair treatment of foreign investment and investors, and by
establishing a means for resolving disputes between investors and their host governments.
Among other things, Chapter 11 authorizes an aggrieved investor to "submit to arbitration under
this Section a claim" that a host government has breached its obligations of fair treatment under
Chapter 11. The claim is arbitrated by the Additional Facility of the International Centre for
Settlement of Investment Disputes ("ICSID") in Washington, D.C.

Loewen contends that the United States is liable under the NAFTA for $725 million in
damages. Loewen alleges the damages resulted from Mississippi state court judgmerits réndered’
against it as a result of a $16 million suit brought against Loewen over a failed business deal. .

After a controversial trial, during which Loewen contends the court improperly permitted the
plaintiff's lawyer to inflame the jurors with anti-Canadian, racial, and class rhetoric, the jury
returned a verdict of $500 million against Loewen, including $400 million in punitive damages.
Loewen attempted to appeal the verdict, but claims that it was unable to post a supersedeas bond
in the amount of 125% of the judgment, as required under Mississippi law to stay the judgment
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pending appeal. After the Mississippi Supreme Court upheld the bond requirement, Loewen -
settled the case for structured payments of $175 million (which at the time had a net present.
 value of $85 million), arguing that the bond requirement effectively denied it the opportunity to
appeal. Thereafter, Loewen submitted its claim for arbitration, contending that the large jury
verdict and the Mississippi courts' refusal to waive or reduce the.bond requirement were unjust
and discriminatory, in violation of several standards set forth in NAFTA Chapter 11.

The Issue

The Department of Justice is defending the United States in this matter, coordinating with
its client agencies, the Department of State and the Office of the United States Trade

Representative ("USTR"). Although all of these agencies agree that the United States shouid ™Y

make some jurisdictional challenge to the tribunal's competence to hear this case, the gravamen
of the current dispute is how broad our jurisdictional argument should be. Justice believes our
strongest defense lies in advancing the broadest jurisdictional argument -- that the arbitral
tribunal lacks jurisdiction in this case because NAFTA Chapter 11 applies only to "measures
adopted or maintained" by the United States and that the judgments of domestic courts are not
"measures” as that term is used in NAFTA. As discussed below, Justice is also prepared to -
advance a narrower version of this argument. - State and USTR oppose advancing either of the
broader jurisdictional arguments (outlined below), because they believe neither jurisdictional
argument is likely to prevail and, in any case, would undermine the ability of U:S. investors to
challenge unfair and discriminatory court judgments abroad. State and USTR prefer the
narrower jurisdictional argument that court judgments can be measures only when they have
been appealed to the highest available court. Although both sides point to the NAFTA's drafting
history in support of thelr views, what remains of the negotiating history is unfortunately sparse
and inconclusive.

In evaluating these arguments, it is of course necessary to consider the strength of our
position with respect to the underlying merits of the case, and assess the anticipated damages in
the event we lose. None of the agencies thinks that we are in a strong position with respect to the
merits of the case. Justice, in particular, believes that we face a serious possibility: of-losing:ifs-
the case is heard on the merits. Although State and USTR assert that we have credible answers
to each of Loewen's charges, they concede that only Justice has comprehensively analyzed the
merits. Justice points out that the M1351551pp1 judgments were widely.viewed in both Canada and
the U.S. (including Mississippi) as a miscarriage of justice. Professors Laurence Tribe and
Charles Fried of Harvard Law School, and Sir Robert Jennings, former President of the
International Court of Justice, all submitted testimony that the judgments were a "travesty."
Justice does not deny that we have some credible defenses, but it is very concerned that the
magnitude of the punitive damages awarded and Loewen's alleged mabxllty to appeal from the
jury award could lead an international tribunal to conclude that even our highly regarded
constitutionally based judicial system failed in this case to satisfy the NAFTA's "minimum
standard of treatment." With respect to the question of damages, all of the agenc1es agree that
the tribunal is unlikely to assess all of the damages claimed by Loewen, but it is not unreasonable
to expect-an award of at least $50 million plus millions more in attorneys' fees and costs.
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Resolving the jurisdictional argument question requires a careful balancing of policy and

~ political concerns on the one hand, against the probability of success of different legal

arguments, on the other. With the exception that everyone agrees that "we want to win this™" """ '~

case," Justice and State/USTR -- despite- months of discussions -- have been unable to reach

" agreement on the substance and relative importance of the legal and policy arguments. -‘Most

recently, we chaired a meeting with senior officials from Treasury, State, USTR, Justice, and

“Comumerce that resulted in no appreciable movement toward resolving these issues. Because of

the complexity of the issues and the importance of resolving them appropriately and
immediately, we felt your. guldance was necessary.

Policy Considerations

-1t is important to outline the primary policy concerns and disputes that are the backdrop
to the alternative jurisdictional arguments. Everyone agrees that winning this case is important.
In addition to the cost of a high damage award, Justice believes that a loss on the merits would
establish a dangerous precedent whereby the U.S. could effectively become a guarantor with
respect to any judgment rendered against a foreign investor in the state or federal courts of the
United States. Further, Justice argues, given that the U.S. is alone in its recognition of large
punitive damage awards, the cost of allowing challenges to our court judgments far outweighs
the benefits that U.S..investors may gain from being able to challenge foreign court judgments.
Finally, Justice believes a loss is likely to generate a great deal of political hostility toward the

. NAFTA, particularly if the NAFTA is construed to effect a.waiver of sovereignty that would....

permit an international tribunal effectively to sit in review of decisions of United States courts at
the election of foreign investors. Justice has noted that the case already has received significant .
media attention and fears that the possible headline "NAFTA Panel Overturns Mississippi State
Court Ruling, U.S. to Pay Millions" may threaten the continued existence of the NAFTA.
Because Justice believes that our best, and possibly only, chance to win this case is to win a
jurisdictional argument, they would prefer to make the broadest possible argument -- that court
judgments are not "measures” under NAFTA Chapter 11.

State and USTR', on the other hand, believe that makin'g this argument would severely
undermine our policy of protecting U.S. investors abroad by limiting their flexibility to challenge
arbitrary, expropriatory, or otherwise unfair court judgments in other countries (particularly
Mexico, where the U.S. Government and World Barnk reports have confirmed the continued
existence of judicial corruption). State and USTR point out that, because our pleadings will
likely become public, the loss of investor protection will occur irrespective of whether the U.S.
prevails on this point, and further, that our arguments might eventually undermine protections we
have under other trade agrcemenis, such as our Bilateral Investment Treaties ("BITs"). While
State and USTR recognize the danger to the NAFTA of losing this case, they argue that we will

. face certain criticism from the mvestment community if we argue that court judgments are not

covered by Chaptcr 11
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"VAlthough this memorandum refers only to the positions ofState and US FR,,whlch are, the chent agencies in this
mafter,'\Commerce and Treasury appear to concur with the State/USTR posmon based on our senior-level mcctlng,

whlch(g) luded these agencies.
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Possible Jurisdictional Arguments

1. Court judgments are not "measures" for purposes of NAFTA Chapter 11.

~ The broadest possible jurisdictional argument is that domestic court decisions can never
be "measures" as defined by NAFTA Chapter 1.1, Because Justice believes that our best hope for
success is through a jurisdictional defense, its preferred argument is the broadest jurisdictional
bar. Although Justice recognizes that the broadest jurisdictional argument is not unassailable, it
believes that it is strong for the following reasons: (1) Chapter 11 applies only to "measures
adopted or maintained" by a government, (emphasis added), and although the term "measures" is
defined non-exhaustively to "include[] any law, regulation, procedure, requirement or practice,"
the definition makes no mention of court judgments and, on its face, appears to contemplate only
legislative and executive acts as opposed to verdicts rendered by the judiciary, whicharenot =
"adopted or maintained"; (2) because Chapter 11 is, at most, ambiguous as to whether the T
drafters intended to include court judgments within the definition of "measures," and because it
/ is a canon of treaty interpretation that ambiguities in international agreements are to be resolved
in favor of sovereignty (5in dubio mitius" or "restrictive interpretation”), court judgments should
not be included within the definition.of "measures"; (3) State and USTR cannot identify a single
occasion in which an international tribunal used the term "measures" to refer conclusively to
domestic court judgments; and (4) Professor David Bederman, an international law expert whom
Justice consulted upon the recommendation of the State Department, "fully endorsed" Justice's
approach and agreed that this argument is legally viable. :

State and USTR have strong reservations about Justice's approach, even from a strictly
legal point of view. They argue that this jurisdictional argument is unlikely to prevail in an
international tribunal because this definition of “measures" requires a radical departure from
customary international law (and the BITs) and there was no indication by the parties to the
NAFTA that they clearly intended this result. They point out that the definition of "measures” is
illustrative, not exhaustive, and that the term is commonly understood to include all actions by a
state. State and USTR also question Justice's reliance on the ' amb1 guity favoring sovereignty"

./ doctrine, arguing that the principle is not a pamcularly strong\pr credible guide to treaty
interpretation. Furthermore, because the Justice interpretation conflicts with the use of the word
"measures" elsewhere in NAFTA, where it clearly includes court judgments,-it-could-have e e e
negative consequences for other parts of the Agreement, such as Chapter 17, covering
intellectual property.

Our review of the legal arguments suggests that while Justice's'posit’ien has strengths, it is
not certain to prevail. Accordingly, while Justice's approach may be the best argument to win
this case, this possibility needs to be wei ghed against the probable costs of making it.

2. Court judgmems in cases not initiated by the governmem are not "measures” for purposes
ofNAFTA Chapter 11,

~ Even though Justice prefers the broadest jurisdictional argument (since arguments
distinguishing between types of court judgments are unmoored from the text of the NAFTA),
Justice is comfortable makmg the mOre Narrow JUrlSdlCthHal argument that only those court
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judgments that result from the actions of executive or administrative officials or entities,
including the initiation of an enforcement action, would be "measures” subject to NAFTA
Chapter 11. Justice argues that this compromise strikes the appropriate balance between witnigg
this case and protecting U.S. investors abroad because, under this theory, the only situ'ation'in
which an investor would be precluded from proceeding wotild be'a lawsiit between private™ ™" "
parties. -

State and USTR argue that most of the failings of the first argument apply here, as well.
First, they believe that this argument will be unlikely to prevail and that we will diminish the
protections for U.S. investors-(not only under the NAFTA, but potentially in the BITs, and in
future investment negotiations, as well) just by making the argument. Second, even if we win,
State and USTR believe this approach provides inadequate protection to U.S. investors because
the dangers of unfair or corrupt court judgments in private.disputes abroad are real and far-
reaching, and will ultimately harm our efforts to promote fair and transparent legal systems
worldwide. In response to these concerns, Justice disputes the magnitude of this danger, noting
that State and USTR did not identify any examples of harm to a U.S. investor from a court
decnslon that did not involve i 1mproper influence by executive or administration officials.

3. Court judgments can be "measures" only if the hzghest available court in a judicial system
has been given an opportunity to review the decision.

This is the jurisdictional argument that State and USTR would like to make. State and
USTR argue that requiring investors to appeal court Judgments to the highest available court
before they can be "measures” under the NAFTA has more support in customary international, ..
law than the jurisdictional arguments Justice wants to assert. Moreover, they point out that thelr
argument is distinguishable from the typical exhaustion of remedies situation waived in the
NAFTA. Exhaustion normally covers situations in which the executive takes an action and
courts are asked to remedy that action. Here, the injury first arose through the action of the
court, hence it is only reasonable to provide the highest court an opportunity to review and
correct that action if appropriate. Although State and USTR concede that it is not clear that their
jurisdictional argument would prevail for some of the reasons that Justice points to below, it does
‘attack one of the most troubling aspects of Loewen's claim -- that it chose to settle instead of
giving the higher courts an opportunity to correct any errors below. More importantly, this
argument strikes a better balance between minimizing the impact on U.S. mvestors abroad, while.
" advancing the rule of law through judicial accountability.

Although Justice is willing to make this argument as a subsidiary argument to a broader
jurisdictional argument, Justice contends that the argument has several weaknesses standing
alone. First, it is difficult to argue that a final trial court judgment -- which is a fully executable
action -- is less "final" for purposes of state responsibility than a statute or regulation that has not
been challenged in court. Second, since the NAFTA explicitly waived the traditional
requirement that a claimant must first exhaust domestic legal remedies before proceeding to
arbitration, it would be difficult to persuade the tribunal that exhaustion of the judicial process is
required before a court judgment becomes a measure under the NAF TA. Third :- and probably~"
most damaging, the argument, even if accepted, may not work in this particular case. Loewen
will have a strong argument that they were effectlvely barred from achieving hxghest court’
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review because of Mississippi's bond requirement. Loewen can argue that they were left with
“two equally unacceptable alternatives: (1) petition the-U.S. Supreme court for an emergency stay
of enforcement of the underlying judgment and for a writ of certiorari on the question of the ‘
Mississippi Supreme Court's refusal to waive the bond requirement -- both of which are rarely
granted, or (2) file for bankruptcy protection, which provides for an automatic stay, but which
the tribunal would likely find to be an unreasonable requireément in order to have exhausted the
judicial process. o S '

Conclusion

As stated at the outset, the equities favoring different jurisdictional arguments are strong,
and the consequences of different approaches are significant. While weighing the options, it may
be helpful to keep the following foundational question in mind: If we were negotiating the
NAFTA today, would we seek to include court judgments within the definition of "measures,"
thereby gaining greater protection for U.S. investors while risking the consequences of a loss in
a case like Loewen, or would we prefer a narrower definition of "measures" that excluded some """~
or all court judgments? ‘ ' ' '

Given that there are competing equities presented by this question, it is [our/Counsel's
Office?) recommendation that the United States assert the second jurisdictional argument
pfeseiited here. First, we begin with the premise, shared by all of the agencies, that we want to
win this case and a broader jurisdictional argument (together with the subsidiary exhaustion
argument) is more likely to succeed than the narrow argument standing alone. Second, by
arguing that court judgments in cases not initiated by a governmental entity are not "measures”
under Chapter 11, we would strike the best balance between presenting a strong jurisdictional
argument in this case and preserving Chapter 11 protection for U.S. investors abroad from unfair
or discriminatory court judgments. In our view, the likelihood of a loss on the merits and the
magnitude and immediacy of such a loss outweighs the more speculative end-eumulative
damages that might accrue to the U.S. investor over time if we argue that court judgments in
ese cases are precluded from the protections of Chapter 11.

At your request, we are willing to meet with you to discuss this at your earliest
convenience, to coordinate a principal's meeting to more fully air all views, or redraft this
memorandum for the President's decision. We have limited time, however, because of the need
to craft and submit briefs by the February 18 filing date:. . . . S

oy grveie =

 CLINTON LIBRARY PHOTOCOPY




Civil Division .

DETERMINED TO BE AN
Wun : -
' Waskingion, D.C. 30350 . \—/

INITIALS: A DATE: L (21l

20l0~ AQHN—F

ATTORNEY WORK PRODUCT
January 28, 2000

MEMORANDUM

To: Peter Rundlet
Office of the White House Counsel

From; David J. Anderson
Director
Federal Programs Branch

Re:  The Loewen Group v. United States NAFTA Arbitration

As we understand it, there has been some discussion about not raising jurisdictioual defenses in
the Loewen case. As you know, we strongly believe that the United States must raise jurisdictional
defenses and must raise our strongest possible arguments. This view is based on ‘our belief in the
correctness of these jurisdictional arguments, as well as our concern that the United States faces a very
serious prospect of losing on the merits. This memorandum provides a very quick overview of our
concerns about the merits of the Loewen case. In reviewing this memorandum, it is important to
remember that only the Depamnent of Justice has thoroughly reviewed the underlying record in this
case and we bcheve such a review is critical to assessing the merits of this case.

As noted, we believe that the United States faces a serious possibility of losing the Logwen
case on the merits. The underlying Mississippi judgments were widely viewed in both Canada and the
U.S. (including Mississippi) as a miscarriage of justice. The Loewen Group has submitted testimony

- from several well-respected scholars (including Professors Laurence Tribe and Charles Fried of
Harvard Law School, and Sir Robert Jennings, former President of the International Court of Justice)
that the judgments were a "travesty." While the investment agencies may be comforted by the fact that
the standards set forth in the NAFTA are difficult to meet, we remain concerned that our defenses on
the merits are few and less compelling than our jurisdictiorml defenses, given the facts of this case.

While we do not mean to suggest that we have no cn:dlblc defenses on the merits, we do not
share the investment agencies' confidence that the applicable NAFTA standards cannot be satisfied on
the facts of this case. - For example, although the NAFTA's "minimum standard of treatment” may take
into account the practices of courts worldw1de this fact may prove inadequate here, as the Umted
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States is alone in the world in its recognition of large punitive damagcs awards Jike that in Loewen,
Similarly, while the United Statcs consumnonnlly-based judicial system is generally regarded as
among the fairest in the world, Professors Tribe and Fried both testify that the Loewen case —~
especmlly Loewen's alleged inability to appeal from the jury award. - reflects a significant failure of
" our constitutional system. ‘Indeed, international Liability for "manifestly unjust” court decisions need
not be baséd oh worldwide practices, as even a gross misapplication of domestic law can giveriseto a
"denial of justice” in certain circurnstances. Notwithstanding the investment agencies' curreat
assessment of the NAFTA's substantive provisions, the State Depanment previously advised us (and
commentators have confirmed) that some of those same provmons - in particular, the "fair.and
equitable” standard of NAFTA Article 1105 — were unacceptably vague and imprecise when ,
considered in connection with the proposed Multilateral Agreement on Investment ("MAI") in 1997.

With respect to the question of damages, we believe that the United States can persuasively
argue that much of the damages claimed by the Loewen Group did not result from the Mississippi
court judgments. Nevertheless, in the event that the Tribunal concludes that Loewen's rights under the
NAFTA were violated, we do not believe that we ¢an avoid at least some damages award, which is
likely to be substantial. While it is extrernely difficult to predict what such an award may be at this -
point, it is not unreasonable to expect that the Tribunal would assess damages of at least $50 million,
given that the present value of the Loewen Group's settlement of the Mississippi litigation was $85
million. The tribunal also has the power to award attorneys' fees and costs in this case, wluch are
likely to be in the millions of dollars as well
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Is it a realistic option to make no jurisdictional argument in the Loewen case?

We do not believe so, First, failing to file a jurisdictiona] argument may hurt the USG's crcdxbihty '
with the Tribunal since the USG has represented that it intends to file one.

Second, whether or not the USG makes one of the arguments now before the White House for
decision, it will likely at least wish to make the jurisdictional argument that Ray Loewen's claim is
barred because he fails to meet the standing requirements implicit in Chapter 11.

Finally, if the USG does not challenge jurisdiction, it will be required to file its counter-memorial
on the merits 60 days afier the initial filing deadline of February 18. It is unclear that 60 days will
allow sufficient time to prepare a submission on the merits. By contrast, filing a jurisdictional ’
challenge on February 18 will likely provide at least 8 few exira weeks to prepare on the merits and
may cause the Tribunal 1o bifurcate the case and hear the jurisdictions] question separately.

How strong are the USG ai-gumenls on the merits of the case?

While we have been deeply involved in analyzmg potenual jurisdictional arguments, we have not -
- been ip 8 position to comprehensively analyze the merits of the case and therefore cannot predict
~ with confidence what the outcome will be with regard to any of three obligations the claimants
- dllege to have been breached. However, in general, the USG has credible answers to each of
Loewen's charges. _

. First, there is virtually no international law precedent for Loewen's Article 1110 claim for
cxprOpnanon.

Second, Loewen's Article 1105 claim for failure to provide treatment in accordance with
international law suffers from the fact that the applicable standard for government action is a
relatively low one as, for example, it must take into account worldwide norms and practices.
Against this low standard, it may be difficult for Loewen to demonstrate that a decision emanating
from a well-developed, constitutionally-based court system like ours, and falhng within the range of
acceptable outcomes of that system, violates mtemanonal norms.

Third, with respect to Loewen's national treatment claim, it is d:ﬁicult to know whether Loewen's
foreign status made a significant difference in the outcome of its court case. However, the fact that
counse! for the plaintiffs in the underlying case repeatedly pointed to Loewen's foreign nationality
alone is insufficient 1o establish a violation; the claimants must show that their injuries were caused
by biased government actions. : :

Moreover, the claimants will face difficulties in establishing that state action, as opposed to their
own business and tactical decisions or the actions of the plaintiffs' counse! in the Mississippi courts,
caused the losses they claim. Finally, there are: good reasons to believe that any damages
recoverable can be limited 1o an amount below the a proxxmawly $85 million nct present value of
Loewen's settlement with the plaintiffs in the underlying case, and, thus, far below the $725 million

claimants seek.
VAE o (e, 7
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David W. Ogden

Assistant Attorney General, Acting

Civil Division

Department of Justice

Tenth Street and Constitution Avenue, N.W.
Washington, D.C. 20530

" Dear Mi. Ogden:

* We have reviewed a copy of your office's May 3 draft setting forth your proposed
jurisdictional arguments and a letter from Professor David Bederman describing his thoughtson
those arguments. We wanted to share with you our reaction to both these papers.

For 2 number of reasons, this is an extremely important case. It will be viewed by many .
as a test of NAFTA and of the system of investor-state dispute settlement found in NAFTA and
" in U.S. bilateral investment treaties. We, like you, think it is extremely important to win this
case. We also recognize that the legal positions taken by the U.S. government and the decision of
the tribunal could have enormous implications for U.S. investors abroad. With these interests in
mind, we are in agreement that, at this point, the United States must make a jurisdictional
argument of some kind to the Tribunal. Our differences lic in what that argument should be.! We
believe that thé primary argument set forth in the May 3 draft, which asserts that because of the
ordinarx'meaning of the word "measure," court decisions can never be "measures," is both
unpersuasive legally and undesirable from a policy standpoint because of the effect it could have
on the protection of U.S. investors abroad. '

~ Some of the legal problems with this argument are described in the attached paper, which
was prepared by our Office of Intemnational Claims and Investment Disputes. From a policy
viewpoint, it would be contrary to the interests of U.S. investors to exempt sl judicial actions,
since such actions could be a means for imposing improper restrictions on trade and investment.

However, as we have indicated before, there are variations of this argument that we
would find acceptable, We noted with interest that, despite Professor Bederman's assertion that
he is in full agreement with the May 3 dreft, his letter actually defends a narrower position. In
particular, he suggests that certain judicial proceedings, including those that are initiated by a .
governmental entity or brought under statutes designed to vindicate public interests, might be
"measures” for this purpose. - N o
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There could still be problems in defending such a position in an international arbitration.
Nevertheless, if a more tailored argument along these lines could be supported, we would
strongly prefer it to ‘the pr{mary argument set forth in the May 3 draft. We also believe that U. S
interests would be better served by en argument along the lines we oni iginally suggested, thata
court decision cannot be considered a "measure[] adopted or maintained by a Party" unless it is
an act of that Party's judicial system as a whole, as ratified by its highest applicable court, We
note that, in our conversations with him, Professor Bederman found this approach interesting and
- worth exploring further. We have done some work on dcvelopmg this argumcnt and look
forward to discussing it with your office in more dctml

We hope that this letter helps to clarify our views. We believe that reaching consensus on
a coordinated Justice-State-USTR position is of primary unportance and look forward to working
with your office to dcve]op that position.

Sincerely,
Widiee2 J PP 2

Michael J. Mathcson
Acting Legal Adviser

Enclosure; As ‘stated.
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An arbitral tribunal is unlikely to find persuasive the argument set forth in the May 3
draft ("Draft") that, because of its ordinary meaning, the term "measure” in NAFTA cannot
include a court judgment.! The Vienna Convention on the Law of Treaties, Art. 31, does puta
primary emphasis on the "ordinary meaning to be given to the terms of the treaty in light of its
object and purpose.” However, it is far from clear that the’ ordinary meamng of the word.

"measure” includes legislative or regulatory actions, but excludes actions by a court. While the
"specific” definition of "measuvre” in several dictionaries is "a legislative enactment" (Draft at 3),
even if this phrase is read to include administrative actions, it seems unlikcly that this is the
meaning med under NAFTA since the drafiers added{tB7EeiaaditionAlwords) @'p?""d;urcy
fEqUirerner 7 tl"'"') to the non-exhaustive definition in NAF TA §201 2 Therefore, it would
seem that the broadcr dictionary meaning, "a plan or course of action intended to attain some
object, a suitable action" (Draft at 3) must be closer to the intended meaning in the NAFTA. Itis
difficult to see how a decision by a judge is not as much a "suitable action" as an action by
another type of government official. Similarly, it would seem that a judicial organ could,
through its decisions, easily engage in a "procedure, requirement or practice.”

The use of the term "measures” in intemational judicial decisions also suggests that court
actions can be measures. The recent Case Concerning Fisheries Jurisdiction (Spain v. Canada),
notes that "the word [measure] is wide enough to cover any act, step or proceeding” of a State as
~ awhole. 1998 1.C.J. 9 (Dec. 4) (slip op.). Liy:fact, sevcral cases of the International Court of
Justice have made reference to "judicial measures.” S¢ ¢.g., Advisory Opinion Conccrmng_g
Legal Consequences for States of the Continued PreSence of South Africa in Namibia (South
West Africa) Notwithstanding Security Council Resolution 276, 1971 .C.J. 16, ‘88 (noting South
Africa’s "legislative, administrative, or judicial measures contrary to the tenets of both national
and intemnational law"); The Nottebohm Case (Lichtenstein v. Guatemala) 19551.C.J. 4,9-10
(holding that because of Mr. Nottebohm's nationality, Lichtenstein could not assert a claim on his
behalf for the "judicial measures" Guatemala had taken with regard to him). U.S. jurists, too,
have used the word "measures" to refer to actions by courts. See, e.g., New York Times v.
United States, 403 U.S. 713, 752 n.3 (1971) (Burger, C.J,, dissenting) (noting that even in the
absence of express statutory authority, the Court has the power to use "judicial measures" to
protect confidentiality of its internal operations). N '

Neither is it clear from the use of the Word "measures" elscwhere in the NAFTA that the
term excludes court decisions. The Draft aggues that because Article 1121 refers to "proceedings
with respect to the measure," a “iproceeding" cannot itself be 8 measure, However, this reading is

' While Professor. Bedenngn's letter purports 1o support the argument made in the Draft, it
gctually sets forth a much narrower argument that concedes that some judiciel proceedings might
be measures.

¢ The definition appears non-exhaustlve since the other definitions in §201 use the term
"means" while the definition of "measure" uses "includes." Compare §201 ("days means
calendar days . . .") with §201 ("measure includes any law . .. ").
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contradicted by footnote 2 of the Draft, which notes that "judicial proceedings" are, in fact, part
of the French definition in §201 of the word "measure.” A Tribunel could easily find that the
other uses of the word "measuse” cited in the Draft similarly do not exclude court judgments.
~ For example, in 1106(2), "measures that require(] an investment to use a technology to meet
geperall_y applicable health, safety or ani;onniental standards" might be read to include a court
decision forbidding en investment from using & particular technology because it was creating a
. common law nuisance, éffectively requiring the investment to use a more environmentally sound
techology. See Draft at 7. In NAFTA Art. 1502(3), a Party aprees to "ensure, through
regulatory control, administrative supervision or the application of other measures" that a
“monopoly does not take certain actions. A judicial decision enjoining those actions could be
seen to fall within the scope of "other measures." NAFTA Article 904 discusses "measure(s] to
- ensure [another measure's] enforcement or implementation." A judicial decision could easily be
considered a measure to ensure "implementation" of another measure--for example, an injunction
of further production when a factory fails to meet air quality standards could be said to be
ensuring "implementation” of the air quality measure. . This is, of course, to say nothing of
references to interim or provisional "megsures," which clearly contemplate court actions. Itis
doubtful an arbitral tribunal would see the term “provisional measures" as a term of art distinct
from "measures that are provisional in nature." ' ‘

"It is also difficult to conclude from the "object and purpose” of NAFTA, as set forth in
NAFTA Chapter 102 ("Objectives"), that excluding court actions from the scope of Chapter 11
- would be consistent with that purpose. It would seem that if a Party's judges are biased against
foreigners, then to allow those biased decisions to be chellenged inder Chapter 11 would indeed
“"oromote conditions of fair competition." Similarly, the Agrecment has the objective of
"provid[ing) adequatc and effective protection and enforcement of intellectual property rights."
In the United States, the enforcement of intellectual property rights is in large part done through
court decisions, typically in cases brought by private parties. When courts fail to perform this
role so completely as to occasion a denial of justice, it could be seen to defeat this objective not
to permit an investor to challenge the decision. |

It is questionable whether an arbitral tribunal would find & basis in customary
internatiopal law to distinguish between "affirmative actions” of a state carried out through
legislative or executive branch officials and actions by its judicial officers. It appears to be well
accepted in.international law that acts by judicisl officers "arc indeed acts of the State." See
Freeman, The International Responsibility of States for Denial of Justice 31 (1970). A denial of
justice occurs when "the unlawful acts and omissions of judicial organs become international
torts." Schwarzenberger, 1 Intemational Law 621 (1957).(also referring to "positive acts” by a
judictal officer which can constitute denial of justice). Although Professor Bederman states that
he "fail[s] to see how a private civil action of the sort here . . . could be seen as one ‘adopted or -

maintained by a Party,";,the real claim is not that the civil action itself is a measure, but rather,

(rrd

that the actions of the judges involved were measures. As discussed above, there is significaril

2
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legal support for the argument that Judges are as much state actors as arc other govcmment
employees.

Professor Bederman irplies that it would defeat judicial independence to admit that
judicial acts (again in the context of a private civil case) might be measures because it would
mean that judges and juries were an "'arm’ of the United States government." But the obvious
response is that the judiciary is surely a "branch" of the U.S. government, whose ‘acts are acts of
the United States. See International Law Commission, Draft Articles on State Responsibility,
Art. 6, in UN. GAOR, 51st Sess., Supp. No, 10.(A/51/10 and Corr.1, pp. 125-151) ("The
conduct of an organ of the State shall be considered as an act of that State under international
law, whether that organ belongs to the constituent, legislative, executive, judicial or other power .

)

The Drafi cites several claims settlement agreements in support of its argument that in the
context of international agreements, "measures” cannot include court decisions. This type of
treaty primarily covers expropriations, Se, e.g., The Declaration of the Government of the
Democratic and Popular Republic of Algeria Concerning the Settlement of Claims by the
Government of the United States of .Amcnca and the Government of the Islamic Republic of
Iran, Art. I1 (19 Jan. 1981), reprinted in 1 Ir.- U.S. C.T.R. 9 (setting forth jurisdiction of Iran-
U.S. Claims Tribunal to include "expropriation or other measures affecting property rights”).

But judicial decisions have been considered to constitute expropriations. See Oil Fields of Texas
v. Iran, 12 Ir.-U.S. C.T.R. 308, 318 (1986) ("It is well established in international law that the
“decision of a court in fact depriving the owner of the use and benefit of his property may amount
to an expropriation of such property that is attributable to the state of that court.").

It has been argucd by Professor Bederman and others that the "subsmhary" argument --
that no measure exists because of the failurc to appeal - is only effective in conjunction with the -
argument that a "denial of justice” (limited by Professor Bederman to private civil cases) is

. distinct from a "measure.” This may be because there is not full recognition of the intended
"subsidiary" argument -- that because of the appeliate structure of a judicial system, a judicial
"measure" can only arise from the actions of the highest available court. While this argument
might depend on a distinction between courts and other state actors, it does not depend on the
argument that courts cannot ever effect measures.

The Draft relies heavily on the treaty interpretation principle of "in dubio mitius" o
"resrictive interpretation”-- that treaties should be interpreted in deference to the soverclgmy of
states. While one can argue that this interpretive principle should apply in the context ofa
dispute between a state and an investor, there is substantial support for the argument that, as a
general rule, this principle is not considered a pam:ularly strong guide to treaty interpretation.
See Lauterpacht, "Restrictive Interpretation and the Principle of Effectiveness in the
Interpretation of Treaties," 26 Br. Yb. Int'l L. 48, 84 (1549) (dnscredmng the pnnc1ple of

3.
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restrictive interpretation and noting in particular that in the context of treaty obligations
conferring jurisdiction on international tribunals, the ICJ has given "scant respect for the rulein
dubio mitius"). Even the citation from Oppernheim's International Law used in the Draft to
support the use of in dubio mitius is immediately followed by a limitation on'the principle's use:
"However, in applying this principle regard must be had to the fact that the assumption of
obligations constitutes the primary purpose of the treaty, and that, in general, the parties must
have presumed to have intended the treaty to be effective.” Jennings & Watts, 92 penheim's
International Law 1278-79 (9th ed. 1992).

Pcrhaps the most fundamenta] problem with the broad jurisdictional argument set forth in
the Draft is that its logic could be argucd to exclude all actions by individual government
officials from the scope of NAFTA. The Draft uses NAFTA's definition, "measure includes any
law, regulation, procedure, requirement or practice," to conclude that a judicial decision cannot
be a "measure." Under this approach, it is difficult to 1dentxfy a clear textual basis for a
. distinction between a judicial "dectsxon" on how a law applies and an executive "decision" on
. how a |aw applies, since an executive decision scems to fit within these terms no more easily
than does a judicial desision. This logic would suggest that no perticular action in a specific case | -
by any individual government employee could ever be s "measure," unless the action were to
ocour frequently enough to be considered a "practice” (which, it seems, could as easily be a
judicial "practice" as an executive or legislative one). This approach could lead to the
conclusion that an individual expropriation (or other single action), no matter how blatantly it (

a s@«g

violated international law, could never be a "measure" subject to dispute settlement under the Cid +
NAFTAL It seems unlikely that this was the intended meaning of the Agreement. - ,4,_7,:,)
Fa

Finally, it is difficult to believe that the primary jurisdictional argument set forth in the
Draft will have little or no effect on the protections provided to U.S. investors abroad. I[rregular
and arbitrary judicial actions that deprive U.S. investors of fundamental due process rights,
including those done without legislative or regulatory authority, are a serious concem of the
exccutive branch, as well as the Congress. The more tailored @ jurisdictional argument made
" here, the more protection the NAFTA will provxde to U.S. investors abroad.

v-4-‘
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Record Type: Record

To:  Beth NolanWHO/EOP@EOP
cc. . ’ k
Subject: NAFTA meeting

Beth,

Lael Brainard () believe, with the input of Gene) recommended the following individuals to attend a
" meeting jointly hosted by you and Gene to discuss the Loewen NAFTA arbitration: '

Andy Pincus, Gen. Counsel at Commerce

Ambassador Richard Fisher, Deputy USTR

Bob Novick, Gen. Counsei USTR

Stu Eisenstadt, Deputy Sec of Treasury - , .
Gary Genster, Asst Sec, Financial Markets, Treasury

Al Larson, Acting Undersecretary of State for Economic Affairs

Lael suggested we would know whom to invite from Justtce I think the list is very good; but { have one
concern: Bob Novick has been one of the lawyers pressing the legal arguments and, athough 1 think it is
avoidable, | am a little worried that the discussion could break down into a rehash of the legal strategy. If
Bob comes, we should probably invite Dan Marcus and David Ogden. The Legal Adviser's Office at State
would then want to be represented. If we make clear from the outset that the purpose of the meetmg 1S
not to relitigate their aiready well-briefed arguments, we can avoid this, but | wanted to raise it as a
concernin case you wanted fo exclude the Iawyers altogether .

Assuming you don't want to exclude them I thnnk Dan Marcus and David Ogden make the most sense
from Justice, but | won't call them untit | hear from you. If you agree that it makes sense, | will ask Dan if

“he has any thoughts about other individuals who have policy expertise in this area that should be invited.
One final question is whether we should invite someone from the. COS ofﬂc_e (Richetti?).

Please let me know your thoughts Once the- hst is ﬂnallzed Gene's off ice will schedule the meetlng as-
soon as possible, Thanks. :

Peter
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THeE LEGAL ADVISER
* DEPARTMENT OF STATE"

WASHINGTON

August 26, 1999

 PRIVILEGED | -
. UNCLASSIFIED WITH-€E1 :
'BY SECURE FACSIMILE TO (20 J757 2679

Ms. Cheryl Mills

Counsel to the President
The White House

1600 Pennsylvania Ave., NW
Washingt'_on DC 20500

Dear Ms. Mllls

The Department of Justice has shared wnth us |ts latest memorandum,
dated August 18, regarding the Loewen case. We do not think that it would
be useful at this point to continue to exchange detailed legal mini-briefs on
this issue. Therefore we have limited ourselves to a few brief comments on
some of the points made by Justice, which are attached.

We believe that the U.S. interest in protecting American investors from.
arbitrary or discriminatory decisions by foreign-courts outwe|ghs the concerns
that Justice has articulated about NAFTA review of American court decisions.
We believe that we have reached the point at which this basic policy decision
needs to be made through the NEC Deputies Committee. in view of what |
Justice has said about the need for a prompt decision, | suggest that we
encourage our respective clients to proceed with that policy process as soon
as possible. This process should involve the other agencies that have
interests in the matter but have not yet' had a chance to express them.

Please let us know if we can'help get this process under way. Thank

you for your help. -
S| cere
A o —

"David R. Andrews
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OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE
Executive Office of the President =~
600 17tk Street, N.W., Washungton, D.C. 20508
Tel: (202)395 -3582; Fax: (202) 395-3639 A

FACS E COVER SHEET

Number of Péges Including This Cover Sheet: l ]

DATE:  Augustd, 1999

FROM: StcVenvFﬁEa_hryug&_s_ggite General Counsel 395-9512

TO: (name) ' (fax nu.mber) (telephone number)
John Duncan | 69280 6-9288
MESSAGE: |

As discussed I'm enclosing sorae background materials on the concems that USTR bas with
advancing DOJ's argument that “court judgments aren’t measures” in the Loewen NAFTA
Chapter 1) case. State, Treasury, Commerce and PTO have all expressed sumilar concerns to us,
although of course they have pot yet had an opportunity to lay out theu eqmncs in wnung We
we understand you may be gcmng maerials fiom State as well.

In hght of the issues mvolvcd we heve been trying, with ow colleagues at DOJ and State, to
construct an aliemative Jegal argument that takes account of the various policy concemns, political
implications and legal issues that have been raised. We hope to connnuc that work with
interested parties.

cc: ' Robent Novick

[f you bave auy difficulty receiving this fax, please call (2@) 39.'5-3582.
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USTR Concerns with the DOJ Argument (Angust 4,1999 3 pm)

Legal Jssues

1. Thetext of NAFTA does not support DOJ's position, part 1: the definjtion of
"measurc” in Article 201 ‘

° Article 201 says that "measure" ’iincludgs" a list of specific items. This is a non-
exhaustive list, and DOJ has not articulated any reason to exclude court judgments from
that definition. ' - :

e The ordinary meaning of "measure" can include court orders. A good examplc of this is

the U.S. Federal Rules of Civil Procedure, which use the term "measure” in ways that
mean court order in several places.

~  Rule 23(d)"; Rule 19(bY%; Rule 53(c)’.

! "In the conduer of actions to which this rule applies, the court may make appropriate orders: (1)
detcrmining the course of proceedings or prescribiag mearwres to prevent undue tepetition or complication in the
presentation of evidence or argument; ...."

3 Determination by Court Wheaever Jolnder Not Feasible. If a person as deseribed in subdivision
(a)(1)<2) hereof cannot be made @ party, te court shall determine whether in equity and good conseience the action
should procced among the parties before iy, or should be dismisscd, the absent persen being thus regarded as
indispansable. The factors to be considered by the court include: frst, to what extent a judgment rendered in the
person's absence might be prejudicial ta the person or those already parties; second, the extent to which, by
protectivs pravisions in the judgment, by the shaping of relief, or other mearures, the prejudicé"gan be lessened or
avolded; (bird, whether a judgment rendered in the person's absence will be adequate; fourth, whether the pleintiff
will have an adequate remedy if the action is dismissed {or nonjoinder.

! Powers. Tho order of reference to the master may specify or limit the master’s powers and may direct the
master to report onty upon particular issucs or to do or perform particular acts or to recejve and report evideace only
and may fix the tira¢ and place for beginning and closing the bearings and for the Hling of the master’s report.
Subject to the specifications and lunitatiens stated in the order, the master has and shall exercise the power to
regulate all proceedings io every hearing before the master and t do all acts and take all measwres necessary of
proper for the efficient performanice of the master's duties under the order, The master may require the production
betore the master of evidence upon 31l matters embraced in the reference, inclyding the production of all books,
pepers, vouchers, documents, and writings applicable thereto, The master may rulo upon the admissibility of
evidence unless otherwise directed by the order of reference and has the authority to put witiesses:on oath and may
examine them and may call the parties to the action and examine them upon oath. When a party so requests, the
master thall make a record of the ¢vidence offered and excluded in the same manner and subject to the same
limiwdons as provided in the Federal Rules of Bvidence for a court sitting without a jury.
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2. The text of NAFTA does not support DOJ's position, part 2: the substantive
provisions of Chapter 11 ' :

o There are several provisions of Chapter 1] that don't make sense unless count judgment.é
can be "rueasures™: ‘ o ‘ :

- Specific exceptions in Article'1109(4) refer to judicial action: in particular, the
application of a Perty’s laws relating to bankruptcy (exception ‘a’), criminal or
penal offenses (exceprion ‘c’), and ensuring the satisfaction of judgments.
(exception ‘¢'). These exceptions would not be needed if court orders could aot

be "measures".

.- In addition, the reference % "application of a Party’s laws" suggests that a court's
application of such laws is itself covered by Chapter 11. That is, even if the court
judgment itself is not a measure, a court judgment may be applying a measure and
therefore within the scope of Chapter 11.

- Article 1106(1)(f) creates an exception to one of the prohibitions contained in
Article 1106. The prohibition applies “cxcept when the requirement is imposed
or the coramitment or undertaking is enforced by @ cowr!, administrative tribunal,

- or competition authority .. .." I[fcourt orders could not be "measures”, there
would be o need for this additional exception. :

"~ Arficle 1110 disciplines expropriation (i.e., takings of property). In the United
Statcs, however, the typical taking is done through an eminent domain proceeding
in which 3 céurt determines the amount of compensation due for the property
taken. DOY's interpretation would take such ordinary takings out of the scope of
Chapter 11.. . N '

3 The text of NAFTA does not support DOJ’s position, part 3: the text of other
provisions of NAFTA ' ' '

. There are'several provisions of other Chapters of NAFTA that don’t make sense unless
court judgments can be "measures”; ' N .

- Articles 1714 ef seq. requise the NAFTA parties to providé enforcement
procedures for intellectual property rights, including for example TRO's against
infringement. The words "measure" and "procedure” (one of the types of
"measure” according 10 Article 201) sppear throughout those provisions,

© .. CLINTON LIBRARY PHOTOCOPY
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q. The use of the term "measure ip other trade sgreements and international law
leads to the conclusiou that the term "measure’ can include court judgments. -

. Trade Agreements:

- . GATT Jun5prudcnce 'holds that adjudications can be measwres. The 1983 Spring
Assemblies pane) interpreted the word ‘measure’ 10 mean a Section 337 exclusion

order issued by the ITC acting in its judicial capacity.

- Suaff at the Angtrust Division of DOJ bave pointed out to us the "cowt judgrnents
aren’t measures” argurnent would imply that antitrust enforcement by DOJ is
treated differently than antitrust enforceraent by the FIC, and that seems a strange

result.

. Other Interpational Law

- The Department of State has pomtcd to the ICJ decisions in the Fisheries case
(Spain v. Canada) and the Barcelona T¥acrion case (Bclgmm v. Spain) as
referring to judicial actions as "measures.”

n

5. The negotiating bistory that DOJ cites doesn’t help settle the issue.

. DOJ cites w a talking point for Carla Hills 1o use during negouations, which says that no
country wants Chapter 11 tribunals to act as "courts of appeal”.

. The principal problem is that the talking poxnt appears not to rcfer 0 the dsﬁmﬂon of
"measure”, but to & different issue ~ whether an investor is barred from bringing an
 investor-state arbitration on a law or regulation if the investor has previously challenged
that law or regulation in domestic court, Under aur BITs, and under the first draft of

Chapter 11 but not the final draft, the answer is generally that an investor has 1w elect
between investor-state arbitration and domestic cowrt. Under the final version of Chapter

11 an investor does not have 1o make such an election. Copsequendy, it could easily be

said that Carla Hills’ talkmg point was rejecred by the negoﬁators

. A subsidiary problem is that no one knows whether that talking point was delivered or
what response Mexico and Canada made,
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Practical Considerations

1.  The argument will not dispose of the whole case

— DOJ wants to arpue that court judgments aren’t "measuns " But the Mississippi appeal
bond rule is clearly a "measure”, because it fits within the definition ia NAFTA Article
201 — and a large part of the claimants' case is based on the bond rule (which they claim
"coerced" them into settling). We don't believe that DOJ d.xsagrces with us oD this point

. If at least some part of the case is still viable, then the arbitration tibunal will find that it
has jurisdicdon, and the case will pror,eed :

. Thercfore, even if DOJ advances this argument, the tribunal can be expected to proceed
to the merits of the case (or at least some part of if)..

2. The argument depcnds on an assumption that if somethmg isn’t a "measure",
Chapter 1] doesn’t apply to it in any fashion, For this assumpt;on, DOJ relies on 2
controversial mterprctanon of Article 1101.

. DOJ argues that court Judgmenrs aren't "measures”, and therefore Chapter ll docs not

' apply. The unstated assumption of the argument is t.h.at if something isn't a "measure”,
Chapter 11 does not apply. DOJ bases this assumption on Article 1101(1), which DOJ
says limits Chapter 11 10 "measures”. Article 1101 says

"This Chapter applies to measures a.dopted or mammncd by s Pany relatmg To:

()  investors of another Party; ‘
(b)  investments of investors of another Party in the te.mtory of the Party; and
() with rwpect to Articles 1106 and 1 ll4 all investments in the termory of

the Party.”

. Article 1101 does not explicitly limit the scope of the Chapter to "measures”. Or, to put it
differently, it does not say that something that would otherwise violate the provisions of
Chapter 11 is exempt from Chapter 11 if it is not a measwe.

el epl0SESwhich is one of the bases for the Loewen claim - is in fact not limited to
“measures” at all: "Each Party shall accord to investments of investors of another Party
Teatment in accordance with international Jaw, including fiur and equitable treatment and
'f\.\ll protecuon and sceunty." DOJ 15 essentially assunnng that we can defend a claim of a -
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- The words "weatment in accordance with international Jaw" i Article 1105 is
generally thought to include protection against "denial of justice” — i.c.,
mistreatment by a country’s courts, :

3. If DOJ's argument is correct, then Chapter 11 of the NAFTA has a narrower scope
thag US BITs.

» . US bjlateral invesunent weaties (BITs) do not contain a provision similar to NAFTA
Article 1 101. Therefore, it is hard to argue that BITs are limited to "measuwres”, and hard
to argue that court judgment are excluded from the BITS on that basis. .

. DOJ's argument thezefore implies that NAFTA Chapter |1 provides less protection o
investors than owr BITs do. We have seen no-any drafting history or other documentation
that suggest the ncgotiators intended such an outcome.

= U.S.NAFTA ncgotators bave told us that they in fact did oot intend such an outcorne.
. DOJ’s argument therefore Jeads o less protection for US investors in Mexico and Canada

than in other countries with which we have BITs. For additional implications of this, sec
the section on investor protection later in this paper.
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Implications ther Chapters of NAFTA

e

Because the term "mea.sure“ is defined in a general article of NAFTA, any position we take on
the meaning of "measure" can have implications throughout NAFTA. (In addidon, the term s
used in other trade - agreements — principally the WTO Agreement -- and this argument could
therefore have implicadons there as well.) :

1.

. provide provxsxonal measures in acoordance with TRIPS requuemants

Implications on the 1ntellectual property provmons of NAFTA Chapter 17 thc

: Ag;eement on TRIPS and similar agreements

The unphcauom of DOJ s-arguments on the intellectual propeny protections that thF
Unitid States has negotiated in the NAFTA and the WTO would have o be considered

seriously, For instance: 5

DOJ's proposed argument could dramatically undermine the provisions of Chapter"il of
NAFTA conceming the protection of intellectual property rights. Fundamental ‘
provisions of Chapter 17 relate to the enforcement of intellectual property rights in |
domestic courts. The ownership of an intellectual property right means little if a nght
holder cannot enforce that right and prevent mfrmgements For this reason, the inclusion
of enforcement obligations in Chapter 17 conceming civil, crimical, and border |
enforcement procedures was hailed es 8 major step forwa:d n the protectxon of U. S

xmellecma.l property abraad
|

As defined in NAFTA, -ne term "measure” includes "any . .. procedure.” (NAFTA’ i
Article 201). - The enforcement provisions of Chapter 17 (articles 1714-1718) are replete
with referénces to "civil judicial procedures,"” "provisional measures,” "criminal |
procedures," and "enforcement procedures.” To argue that "measures” (and thus
»procedures”) under NAFTA do uot include judicial procedures flies in the face of the
‘text of Chapter 17. Moreover, we would need to consider serious whether this argu'mcnt
might pot gut the Chaprer’s most imporntant prowsxons : j

This-argurnent would also have ramifications beyond NAFTA, as the enforcement |
obligations in Chapter 17 of NAFTA are ideutical in large part to the enforcement l
obligatons of the TRIPS Agreement. The United States is currently pursing a caséjin the
WTO against Greece based on Greece's failure to comply with its obligation to provxdc
effective enforcerment procedures under TRIPS, The United States has also pu:sued two

separate WTO cases against Sweden and Denmark based on those countries’ fa.tlu.re to -
' !

: |
The intellectual pwpeny mdustnes pamcula.rly the coPynght and tradernark mdm;nes
have identified the enforcement of enforcement obligations concenung civil and erimina).
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_]udmal rempedies as the smgle most 1mpomm aspect of NA.FT A and the TRIPS |
Agreement. The motion picrure and sound recording industries, in particular, conunlue to
press USTR 1o bring 8 NAFTA case against Mexico for the ineffectiveness of its court
system in handling intellectual property cases. Arguing that the term "measures” in
NAFTA excludes judicial measures is certain to resultina tremendous negative response
from these industnes. | -
|

' |
Allowing cou.rt judgments to drop out of the definition of "measure” would allow Mexxco
and Capada (and other couatries in the WTO context) to begin to apply regulations to
U.S. goods through their court system. !

Implicarions ou NAFTA chaptcrs mvoMng goods

For instance, if we successfully challenged 2 discriminatory Mexican SPS régﬂarior!n
applied to U.S. agricultural goods, could Mexico ascomplish the same discrimination by
judicial action and claim that the judicial action was not a "measurc” and rhen:fore !
beyond the scope of a NAFTA (or WTO) challenge? ' .

This pomt is the same one that was s made by the DOJ Antitrust Division: in the Umted
States, antitrust [aws are enforced by both the FTC aod DOJ —~ why should the FTCI s

enforcemem aclivity be disciplined by a trade agreement while DOJ's isn't? - !

DOJ has said that it is willing 1o argue thnt while the term "measuze” should not extl:nd ©
' court decisions in private litigation, it could extend to court decisions in actions mxuaxed
by the Government. While this :mght solve the problem in the previous points, it has its
.own difficulties, and USTR would want to discuss the advantages and d1sadvantage's of
‘'such an approach before procecding. For instance: |

- There is no textual basis in the NAFTA for saying that a court decision in a !
government case is @ "measure” but a court decision in 8 private case isn't,

- Saying that the "measwre” is the government’s decision to initiate the court action
leads to several odd consequences: Would this allow prosecutorial dJscxcuon to
be interfered with in ways that we have not foreseen? And could onc challenge
we initiation of a case rather than its 7esulr? What if the trial court disagreed with
the govermrnent’s decision but nonetheless was subject to challenge or appeal —
would jts decision be a reasure? |
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Effects on .S, investment policy

‘The NAFTA investment chapter, consistent with United States outward investment policy a{f;d
other investment agreements of the United States, such as the BIT program, was designed to
address as broadly as possible the type of governument actions which could effect a violationof
the chapter’s obligations. The policy reflected the fact that actions could take a variety of forms
and that any branch of the government could undertake an action inconsistent with the |
obligations of the treaty. The breadth of the possible actions goes so far as to include "practices",
given that governmen actions may be wzthout explicit legislauve or executive authority. !

[ ]
A specific objective of United States investment treaties is to prowde redress for certain '
investment disputes between U.S. investors and host govcmmems where judicial systems or
actions are seriously deficient, prejudiced or corTupt. In our view, the United States has always
stood more to gain in this exchange of obligations in investment trealies given that the Umzed
States has more outward investment than any other country and among the most reliable court

systems in the world. ' : |

The investment disputes in which U.S. companies ask for U.S. govemment assistance to resolve
frequently include situations where they claim a foreign court has rendered a blatanty prejudiced
or unfair decision, or where they have strong evidence of corruption, A few examples of
current disputes involving 2 cowrt action against U.S. investors follow. Where U.S. invesunent
ueatics have been in place, these investors, and the U.S. government are In a song posmcm to
deter the violation or argue for it to be corrected. Foreign governments have in fact respondcd
positively to the threat of an arbitration proceeding under bilateral investment treaties, avem.ng
the aeed for the investor to actually bring a claim. The Department of State, which has a it
devoted 10 investment dxsputes may have additional infonnauon in this connecdon.

Examples of U.S. Investor Disputes lnvolvmg Forelgn Court Judgments (Past 6 mouths)

1. Ecuador: The Mormon Church rccewcd a judgment con’ﬁrmmg an $800,000 arbunl aw'a:d-
which “resolved” an $18,000 dispute over 2 land purchase from a several-times convicted felon.
The Church alleges that the seller bribed the trial judge to confirmn the award, and just last \Leek.
received telephone calls from an appellate judge requesting a bribe in order to rule in the '

- Church's favor. Senators Hatch, Bennett, and Reid have been extremely upset about this case,
and we understand they have wiitten directly to Treasury Secretary Summers. It is probably not
subject to the U.S.-Ecuador BIT only because the purchase by the Chu:ch is unlikely to quahfy as
an "anestment" of a U.S. “national” or “company.”

2. Ecuador: Proctor & Gamble and othér foreign investors in Ecuador have been faced with

court decisions imposing mutimillion dollar darnage awards under that country’s Dealers’ lAct,
which bear po relationship to damages suffered. We understand that the compames havcn :
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sought arbitration under the BIT primarily because they anticipate that their Ecuadorian opp«'asing
parties will attempt to enforce the judgments in the U.S., and they can resist enforcement here.

3. Russia; Dart Investments alleges that the oligarchs who control OAO Yukos, Russia's se’cond
largest oil company, obtained a cowt order which prevented [ Dart and other minority sha.rehélders
from attending a critical shareholders’ meeting in which all assets of Yukos' major subsxdmry
were diluted; the minority shareholders otherwise had enough votes 1o block the move.

, |-
4. Costa Rica: a number of U.S. mvestors continue to complam about adverse court Judgmenrs
or delays in the courts that prevent or delay them in receiving adequate compensation for th'eu'
expropriated land, in U.S. dollars.

5. Indonesia: a recent court order has blocked enforcement of an ad hoc arbitral awaxd in t'avor
of CaJEncrgy against the state-owned oil company, Pertamina.
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The golmgal and gublzc relaxlans consequences of losing DQJ's broad ment

. While DOJ rightly views the proposition that NAFTA tribugals can review cournt
decmons as politically undesirable, this proposition is now theoretical, and not real. '

I

. If, haowever, DOJ's argument is advanced and fails -- as we think it would, for the reasons
outlined elsewhere in this paper - the headline "NAFTA pavel overrules staie court
decision" becomes real. (This may be particularly true if the argumen is ruled uponlat
this jurisdictional stage, in isolation from other a.rgmnems because 1t would be the only
decxszon that the tribunal is making.) |

. If we can develop an alternative to this broad argument -- which we would like to explore
~ we can avoid this risk jn this case.
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MEMORANDUM

TO:  Gene Sperling
Lael Brainard
Holly' Hammonds

FROM: John Duncan . ;
DT: November 18, 1999 ' ' : ;

RE; Meeting of Senior Agency Officials in Attempt to Resolve Interagency Litigation
Strategy Dispute — The Loewen Group, Inc. v. United States NAFTA Arbitration

" Purpose of Meeting ]

You met with White House Counsel on October 7, 1999, to review the legal positions of t}|1e
various agencies involved in the dispute over the appropriate jurisdictional defense to advance
on behalf of the U.S. in the Loewen arbitration case, and to explore whether White House
Counsel believed a compromise position could be reached. All participants agreed that it was
“unlikely that agency attomeys would reach agreement on this matter. You suggested that a
policy level meeting be put together consisting of a small group of senior agency officials| in
order to help think through the policy 1mphcat10ns of advancing a particular jurisdictional
argument. The importance of reaching a decision increases as the December 17, 1999, f'llmg
deadlme for making jurisdictional arguments approaches. :

Whlle my August 4, 1999, memorandum captures the overall issues, I thought a paper thallt broke
down in detail the pmucular arguments mlght be useful as a reference/guide for the meetmlg '

NAFTA Provisions at Issue ‘ ' o '

NAFTA Chapter | l was designed to encourage investment in Canada Mexico and the US. by
'establlshmg rules of fair treatment of foreign investors and thenr host govemments I

NAFTA Anticle 1116 (1) authonzes an aggneved investor to “submit to arbitration under thls
Section a claim” that a host govemment has breached its obligations of fair treatment unde‘r

Chapter 11.

NAFTA Article 1101 (1) appears to limit the scope of Chapter 11 to “measures adopted orl
maintained” by a government relating to the investor or investment at igsue, but it is unclear
whether a non-measure that would otherwise violate the provisions of Chapter 11 is exempt from
coverage simply because it is not a measure. |

NAFTA Article 1105 states that “each party shall accord to investments of investors treatment in
accordance with international law, including fair and equitable treatment and full protection and
. security” (the term “measure” is not found in Article 1105). j
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NAFTA Arbitration claims are submitted to the Additional Facility of the international Ce[ntre
for Settlement of Investment Disputes (ICSID) in Washington, D.C.

Loewen’s Claim and Potential Effect on U.S, Judicial System - .

Loewen contends that the Mississippi jury verdict of $500 million (8400 of which constrtulted
punitive damages) in a case in which the initial damage claim was only for $16 million, and the
Mississippi Supreme Court’s refusal to waive or reduce the bond requirement (125% of the
judgment amount), were unjust and discriminatory and in violation of several standards set forth
in NAFTA Chapter 11. Loewen eventually settled the case for structured payments of $175
million (with a net present value of approxunately $85 million). As a result, Loewen claims the
court decision constituted an expropriation in violation of Chapter 11 and seeks $725 mrllron in
damages from the U.S. Govemment.

Loewen is an important case because it raises the question of the extent to which domesticicivil
judicial proceedings will be subject to intemational re-examination.

Jurisdictional Arguments Proposed

DOJ - Domestic court judgments are not “measures” for purposes of NAFTA Chapter 1.

. State/USTR — Court decisions can be “measures” only if the highest avarlable court in a Judrcral
system has been given an opportunity to review the decision.

DOJ Proposed Arguments

DOJ proposes to argue that Loewen’s claim is not subject to arbitration under the NAF TA|
because the judgments of domestic courts are not * ‘measures” within the scope of NATA Chapter
11. Subsidiary arguments are: )

e atmost NAFTA is ambrguous as to whether the drafters mtended to include court
judgements within the definition of “measures.’

e not persuaded that the term “measures” is ordinarily used in the mtematronal law.
community to refer to court judgments.

* argument that an investor could challenge any action under NAFTA Chapter 11, even

~if it is not a “measure adopted or maintained” by a NAFTA country, is merrtless and
dangerous as it would render Chapter 11 limitless in its scope.

» allowing foreign investors to attack domestic court judgments through international
arbitration would undermine our system of justice and thereby threaten continued
public support for NAFTA and other agreements; also could result in a flood of
arbitrations and extraordinary liabilities against the government.

e domestic cost to U.S. of allowing challenges to our court judgments may outwergh
the benefits that the U.S. investment community may gain from berngperrnrttecli to

Dk challenge Mexican or Canadian court judgments (where far less litigation occur;s).
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‘.
Junsdlctron argument does not foreclose U.S. investor challenges abroad to actrons of
officials that lead to adverse court decisions, as administrative government actions are
plausibly construed as “measures” even though resulting court decisions are not.
even if our argument would affect meability of a U.S. investor to bring a priva‘te
“denlal of justice” claim, OPIC insurance coverage may still provide a remedy
given the posture of the Mondev case (Mondev International , Ltd. v. United States)
(Dispute with City of Boston over redevelopment project that resulted in breach of
contract judgment against City reversed by highest court in Massachusetts and‘

. certiorari was denied by Supreme Court) only way we can avoid addressing the

merits of the case is if tribunal finds domestic judicial decisions are not measures
While it is correct that the bond rule is itself a “measure” that could be sepa.rately
challenged under Chapter 11, our argument would nevertheless succeed in defeating
the most troubling of Loewen’s claims that pertain to trial process and the jury
verdict. If those claims are out, we will be on stronger footing defending the case.
State underestimates the risk of an adverse decision in the Loewen case, and Stlate has
previously advised us that the international standards of treatment mcorporated in the

NAFTA are largely untested and suffer from a severe lack of precision. ,
|

State and USTR Arguments

State and USTR oppose the DOJ jurisdictional argument, arguing that it would undermmelthe
ability of U.S. investors to challenge irregular and arbitrary court judgments abroad. They ]
propose, instead, to argue that Court decisions can be ““measures” only if the highest avarlable
court in a judicial system has been given an 0pportumty to review the decision. - l

the U.S. interest in protecting American investors from arbitrary or dlscrunmatory
decisions by foreign courts outwerghs the concerns that Justice has articulated about
NAFTA provisions permitting review of American court decisions by arbltratron
exempting judicial action from international review ‘would be a serious step backward
in our advocacy of U.S. investor interests abroad. !
scrutiny of U.S. domestic court decisions by international tribunals for complrance
with international obligations is not a new concept..

NAFTA Article 201 does not support DOJ’s position on “measures,” as it merely
provides a non-exhaustive list of what the term includes, and DOJ has not amculated
any reason to exclude court judgments from that definition. ,

a number of other provrsrons of Chapter 11 do not make sense unless court judgments
can be “measures.’ 1

there are provisions m other Chapters of the NAFTA that do not make sense unless
court judgments are “measures,” and those provisions could be undermined by
advancing the DOJ argument (Chapter 17 - protection of intellectual property rights).
there are several prominent instances in international case law, other provrsrons‘of

'NAFTA and elsewhere in Which the term “measure is clearly used in a mannerlthat

encompasses judicial actions. .
even if court judgments are found not to be measures ’ the Mississippi bond rule is
clearly a “measure” because it fits within the deﬁmtron in NAFTA Article 201, hence
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if at least some part of the case remains viable after the DOJ jurisdiction argurnent,
and the tribunal finds it has jurisdiction to proceed why make the argument atall.
DOJ’s argument implies that NAFTA Chapter 11 provides less protection to investors
than our Bilateral Investment Treatlw (BITs) an outcome clearly not intended ‘by our
NAFTA negotiators. B

even if we win on DOJ’s argument, we will still face the wrath of the investmeént
community for unduly narrowing the scope of NAFTA’s investor protections. | -

our proposed argument presents a reasonable compromise between intemationlal
investment policy concemns and protection of sovereignty because it permits court
decisions to be challenged, but only after the party’s higher courts have an !

4 opponumty to correct whatever iregularities that may have occurred. |
argument is distinguishable from a simple exhaustion of remedies requirement (whlch
appears to have been waived in the NAFTA) as it is typically considered to cover
situations where the executive takes an action and courts are asked to remedy that
action, but will only do so after all administrative recourse has been pursued. Here
the i mjury first arose through the action of the court, hence only fair to let hlghest
court review and correct if appropriate. L
DOJ overemphasizes the danger of having to address NAFTA cases on the merits as
international law standards applicable to the merits at.issue are high-ones; hence, it is
extremely rare that violations of these standards are found, especially in a well-

* developed, constitutionally-based legal system. :
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MEMORANDUM

TO: Lael Brainard

FR: Holly Hammonds
John Duncan

DT: Augustd, 1999

RE. Interagency Dispute Over Whether to Advance Jurisdictional Defense on Behalf ofjthe
U.S. in an NAFTA Arbitration - The Loewen Group, Inc. v. United States NAFTA Arbitration

INTRODUCTION . ;

On October 30, 1998, the Loewen Group, Inc, a Canadlan corporation, filed a Notice of Clalm
for arbitration against the U.S. under Chapter l 1 of the North American Free Trade Agreement
(NAFTA). Loewen contends the U.S. is liable under the NAFTA for $725 million in damages

that resulted from court judgments rendered against Loewen in a Mississippi state court |
proceeding. The Civil Division of DOJ is defending the U.S. in the matter. '

ISSUE

Justice wishes to advance an argument that the arbitral tribunal lacks jurisdiction because
NAFTA Chapter 11 applies only to “measures adopted or maintained” by the U.S., and that the
judgments of domestic courts are not “measures” as that term is used in the NAF TA State and
USTR disagree over the wisdom of DOJ advancing its jurisdictional argument and-would p'refer
making the narrower argument that court judgments can only be measures when rendered by the
highest available court in a judicial system (exhaustion of domestic legal remedies argume?t)

BACKGROUND o - o : |

Loewen’s NAFTA claim is based on a lawsuit in-Mississippi state court in which a Mississ’ippi

~ businessman sued Loewen and its U.S. subsidiary for $16 million as a result of a failed busliness
deal. Loewen contends during trial the court permitted plaintiff’s lawyer to appeal to jurors’
alleged anti-Canadian racial and class sentiments. The jury returned a $500 million verdict
against Loewen, including $400 million in punitive damages. Loewen attempted to appeallthe
verdict but claims it was unable to post a supersedeas bond in the amount of 125% of the
judgment. After the Supreme Court of Mississippi upheld the bond requirement, Loewen settled
the case for $175 million. Loewen contends the jury verdict and the Mississippi state court’s
refusal to waive or reduce the bond requirement were unjust and discriminatory and in wollatlon

of NAFTA Chapter |1 standards for the treatment of foreign investors. |
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ARGUMENTS

Justice

Justice believes that allowrng forelgn investors to attack decnsrons of our domestic courts through
international arbitration could severely undermine our system of justice and, ultimately, threaten
the existence of the NAFTA itself. Justice cites media attention as evrdence that political l
hostility against NAFTA will be generated if its provisions are construed to effect a waiver of
sovereignty that would permit international investors to have international tribunals sit in r:eview
of U.S. court decisions. Further, Justice believes it imperative to advance the strongest
jurisdictional argument possible as it believes there is a real possibility of an adverse tnbunal
decision if we reach the substantive merits-of the case. .
Justice believes that subsidiary arguments to the effect that Loewen failed to exhaust the '
domestic judicial process derlve much of their force from the principal argument that court
judgments are not “measures,” and that, standing alone, these subsidiary arguments are not likely
to prevail. Justice cites support from an intemational law expert it consulted at State’s
suggestion who takes the position that the DOJ principal argument is legally viable and more
llkely to prevarl than the subsidiary arguments.

|
Finally, Justice notes that neither State nor USTR has been able to identify any case in which a
U.S. investor has attempted to arbitrate a claim challenging a foreign court judgment under any
investment treaty; hence, it questions whether the concerns raised by State and USTR are of
sufficient practical significance to justify withholding the argument that court judgments are not
“measures.” Moreover, Justice points out that more litigation involving foreign interests occurs
in U.S. courts than in Mexican or Canadian courts, hence permitting review of court judgments
under NAFTA may be contrary to the interests of the U.S. investment community as it would
permit foreign investors to obtain review of U.S. court decisions, but, given the 1mbalancelm
litigation, would not permit U.S. investors to do the same.

State and USTR '
State contends the Justice “measures” argument is not likely to prevail and, in any event, would
undermine the ability of U.S. investors to challenge irregular and arbitrary courtjudgments‘
abroad. They argue that if countries cannot be held liable for the actions of their court syst'ems

-that U.S. investors will have no remedy for final court decisions resulting from corruption or
anti-American bias. They note that wrongful expropriation has been a key investment policy
concern in the post-colonial era, and that court decisions play an important role in the i
expropriation of foreign property by, for example, implementing wrongful expropriation decrees
and statutes, under-assessing value for purposes of determining compensatron and by favoring
local disputants over foreigners in property title disputes. !

 USTR argues that the text of the NAFTA does not support the Justice position. For example
USTR argues that Article 201 is an non-exhaustive list of specific items and Justice has not
articulated any reason to exclude court judgments from that definition. Moreover, USTR argues
that there are several provisions of Chapter 11 that don’t make sense unless court judgments can

P

!
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be construed to be “measures.” Additionally, USTR notes that there are several other Chapters
of the NAFTA that would be called into question if court judgments are not “measures,” such as
Article 1714 which requires parties to provide enforcement procedures for intellectual property
Tights against infringement. They argue that the words “measure” and * procedure (one of |the
types of measures according to Article 201) appear throughout those provrslons Fmally, USTR
argues that other trade agreements and international law suggest that the term “measure’ "can
include court judgments (1983 Spring Assemblies panel of the GATT interpreted the word

“measure” to mean a section 337 exclusion order issued by ITC acting in its judicial capacity).

Ona practical level, USTR makes the argument that the Justice position wrll not dlspose of the
entire case. USTR notes that even if the tribunal agrees that court judgments are not ‘ measiures
that the Mississippi appeal bond rule is clearly a “measure” because it fits within the definition.in
NAFTA Article 201. USTR believes that if at least some part of the case is still viable, the'n the .
arbitration tribunal will find that it has JuI‘lSdlcthD and the case will proceed. Further, USTR
takes the posmou that the Justice “measures” argument depends upon the assumption that if
somethmg is not a “measure” that Chapter 11 does not apply in any fashion. USTR bellevés
Justice relies on a controversial interpretation of Article 1101 to reach its conclusion. Fmally,
USTR argues that Justice ignores that fact that one of the bases for the Loewen claim is Artlcle
1105, which is not limited to “measures” atall. Indeed, the word is not found in Article 1105.

USTR cautions that because the term * measure is defined in a general article of NAFTA any
position we take on its meaning may have adverse implications throughout NAFTA as well asin
‘other trade agreements — principally the WTO agreement. For example, USTR notes that it
would have to seriously consider possible adverse implications of putting forth the Justice
argument on “measures” for the intellectual property protections that the U.S. has negotrate'd in

the NAFTA and the WTO. USTR states that the Justice argument could dramatically undelrmme
the provisions of Chapter 17 of the NAFTA that relate to enforcement of intellectual property
rights and may have sxmrlar ramifications relatrng to the TRIPS agreement

USTR agrees with Justice that Lhe proposmon ‘NAFTA tribunals can review court decisionsl is
politically undesirable; however, it views that proposition as theoretical and not real. If,
however, Justice advances its argument and fails USTR believes it is much more likely that the
proposition would become real. Thie USTR bottom line is that it would like to be able to de‘velop
an altemnative to the Justice “measures” argument that, hopefully, would avoid the risk of the
headline “NAFTA Panel Overrules State Court Decision.” !

j
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MEMORANDUM

TO:  John Podesta °
THROUGH: Gene Sperling
FROM; John Duncan o ‘
o Peter Rundlet ' ' B
DT: December 17, 1999
RE: - Attempt to Resolve Interagency Litigation Strategy Dispute -
The Loewen Group, Inc. v. United States NAFTA Arbitration

INTRODUCTION |
White House Counsel and the NEC met on October 7, 1999:', to review the positions of the| ™"~ T
agencies involved in the dispute over the appropriate jurisdictional defense to advance in the
Loewen NAFTA arbitration case, and to explore whether a compromise could be reached. '
Loewen is an important case because it raises the question of the extent to which domestic|civil
judicial proceedings will be subject to international re-exanjination. After reviewing the
arguments, and the history of the inter-agency dispute, we were of the opinion it was unlikely,
that agency attorneys would reach agreement. As a result, 4 policy level meeting was held! on tuwt
November 19, with a small group of senior officials from the agencies most effected (USTR,” i/
State, Treasury, Justice), in order to think through the policy implications of advancing .
particular jurisdictional arguments and in an attempt to brealk the stalemate. The meeting, '
however, concluded gvithout appreciable movement on either side. A decision must be reached
in the .near future as the extended briefing period expires in February 2000. We recommend that
a Principals CommitteeNae convened to resolve the dispute. o C e ‘A
‘ N Ve SR av 2 Nen . Ny e
P el T
Justice wishes to advance an argument that the NAFTA tribiinal lacks jurisdiction because
Chapter 11 applies only to “measures adopted or maintained” by the U.S., and that judgments of
domestic courts are not “measures” as that term is used in NAFTA. State and USTR disagree
over the wisdom.of DOJ advancing this argument and would prefer making the narrower .. ... ..
" argument that court judgments can only be measures when rendered by the highest availab
court in a judicial system (essentially, an exhaustion of domestic legal remedies argument),

ISSUE

[¢]

BACKGROUND 4 ' i

On October 30, 1998, the Loewen Group, Inc., a Canadian c!orporation, filed a Notice of Claim '
_ for arbitration against the U.S. under Chapter 11 of the North American Free Trade Agreement

(NAFTA). Loewen contends the U.S. is liable under the NAFTA for damages that resulted from .
court judgments rendered against Loewen in a Mississippi stiate court proceéeding in which a
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businessman sued Loewen and its U.S. s gmdxary for $16|million as a result of a failed business
deal. Loewen contends during trial the ourt permitted plaintiff’s lawyer to appeal to jurors’
alleged anti- Canadian racial and class s. The | Jury returned a $500 million verdict

-against Loewen, mcludmg $400 million in punitive damages Loewen attempted to appeal the

verdict, but claims it was unable to post a supersedeas bond in the amount of 125% of the

_judgment. After the Supreme Court of Mississippi uphcld‘the bond requirement, Loewe,n‘ seftled

the case for structured payments of $175 million (with a njct present value of about $85 m'ill'ion).

Loewen contends that the jury verdict was excessive, espec!:i’a_;lly given that the initial damage’ " ~
claim was for $16 million. Loewen also argues that the Mississippi Supreme Court’s refusal to
waive or reduce the bond requirement, was unjust and dlscnmmatory and in violation of several
NAFTA Chapter 11 standards. Finally, Loewen alleges the_|ury s verdict and the appella
court’s decision constituted an expropnation in violation of Chapter 11. As aresult, Loewen
seeks $725 million in damages from the U.S. Government.|

T

Respective Jurisdictional Argument Proposals l e
wihalzd & exbwre Pos o

DOJ = omesnc couﬁdgmcms are not “measures” for purposcs of NAFTA Chapter L

State/USTR/Treasury ~ Court decisions can be “measures” only if the hlghest avaxlablc court in
a judicial system has been given an opportumty to review the decmon
|

DOI Defense of its Position {1y o M:-m'm, |

DOJ believes our best hope for success in the Loewen casel»is to argue that domestic court |-
judgments, particularly those in cases involving only privatg parties, are not “measures” under
the NAFTA. If we do not make the argument, there is a substantial risk we will lose the Loewen
case which, in turn, would create significant policy problemls forus. The tribunal's assertionof . |
jurisdiction in Loewen would establish a dangerous precedent whereby we could face
international arbitration with respect to any state or federal court judgment adversely affecting
the interests of foreign investors. The result would likely be a great deal of political hostility
toward NAFTA and other international agreements. Our mt'erpretatlon will not cause sigmﬁcant
loss of protection for U.S. investors abroad because executive action, including an enforcement
action, that results in a court judgment would-still be a "mea'lsure" subject to the NAFTA.

NAFTA Chapter 11 applies only to "measures adopted or m‘almamed" bya govcmmem
Although the term "measures"” is defined non-exhaustively o 'includef] any law, regulation,
procedure, requirement or practice, " the definition makes no mention of domestic court
judgments and, on its face, appears to contemplate only legislative and executive acts as opposed
to verdicts rendered by the judiciary. This understanding is Isuppomad by the NAFTA's drafting
history, which suggests that the U.S. sought to foreclose 1ntemat10nal review of domestic court
judgments. Because international tribunals cannot assert JurlSdlCIIOD on the basis of amblg 10us
treaty terms, our argumem should present a complete bar to the Loewen claxm

Given that Qg'araalone in our recognmon of large punitive éamagc awards, we believe thatth
cost to the U.S. of allowmg challcnges 10 our court Judgmem‘s far outweighs the benefits, tlQa

3
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U.S. investors may gain from being perrmtted to challenge fore:gn court )udgments A case such
as Loewen highlights that the NAFTA provides foreign investors with more rights than
Americans have and arguably gives foreign companies an ladvantage over domestic companies.

State and USTR Defense of Their Position . I

Our investment treaties provide protection for U S. mvestors where a host country’s _;udxcxal
system is seriously deficient, prejudiced or corrupt. Excludmg judicial decisions from the scope
of Chapter 11 “measures” would undermine this protection. This is true whether or not the DOJ
argument prevails, since our pleadings will be made pubhc’ and other countries will cite olr
arguments to the detriment of U.S. investors. For NAFTA! the DOJ argument would deml/
Chapter 11 remedies against abuses in Mexican and Canadian courts such as local bias, delays,
or corruption. A 1994 World Bank report found that Mexmo‘had “an unacceptable level of
competence and integrity of the judges.” Our 1999 investment climate statement conﬁrm%d
corruption is a severe problcm Exempting judicial action|from investment rules -- even 1n
pnvate cases only - would leave a'large category of state action un-addressed.

We are unlikely to convince the Tribunal that court Jud mgnts are never measwres, They would
have to believe the NAFTA Parties intended a,g;_dﬁ{ﬂipaﬂure from customary international

law without clearly indicating such an intent, The common understanding of negotiators iis that ~~" "~ "~

_— Chapter 11 covers “denials of justice” involving court decis’;ions The DOJ argument also
conflicts with use of the word “measure” elsewhere in NAF TA where it W ludes court
actions. Because the word “measuresg”is used throughout NAF TA, the DOJ mterpretatlo’n could
have negative consequences for other parts of the Agreement such as Chapter 17 involving

" intellectual property. Nearly identical provisions appear inthe WTO TRIPS Agreement,

Moreover, our BIT partners may also try to use the DOJ argument against our investors.

The argument that court judgments cannot form the basis of a NAFTA claim untxl they have
been appealed fully, has the best chance of success. It stnkes a better balance between theidual
interests of protecting U.S. investors abroad and defending agamst claims based on U.S. c?urt
‘actions, because it preserves the right of investors to challerige court action. It has more support
in customary international Jaw, and would not have as wndespread an effect on other parts of
NAFTA. Admittedly, this argument may not prevail 'because Loewen will argue its ab1ht§ to
“appeal was limited. We should, however, advance this argument because it alone rmmmxz]es the
adverse effects on the foreign investment environment while advancing the rule of law through
Judmal accountability. . |

N . |
| | | 5 '
| ’ s v‘;tm e
@M{””YTM L iy \'.: ...\.JZ‘L“"" -" i i Py
m
 CLINTON LIBRARY Puofocory

|
i

l

-,




1¢/7VY/9¥9 LU A§.VO0 raa

Th ep| ugtice's Position on Arguments that
§hogld Be Advug ced in the Qmen,NAFT A Arbitration

The Depa.nment of Justice believes that the United States’ best hope for succeedmg lin the
Loewen arbitration is through the assertion of jurisdictional defenses. In particular, DOJ believes
that the United States' strongest argument is that domestic coun judgments, particularly those
arising out of cases involving only private parties, are not "measures" for the purposes of
NAFTA. This is the best interpretation of the text of the NAFTA'and is a complete defense to
liability in this case. - By contrast, we believe that the other Junschchonal arguments favored by
State and USTR will not be successful because they are unmoored from the text of the NAFTA
and are internally inconsistent. Thus, if the United States does not make the argument that
‘domestic court judgments are not “measures,” there is a substantial risk that we will Jose thF‘
Loewen case. Fmally, there are also mponant policy reasons that justxfy making this argument

1. Domestic court Judgments are not "measures adopted or maintained" for
purposes of NAFTA Chapter 11. :
NAFTA Chapter 11 applies only to "measures adopted or maintained" by a NAFTA
party. See NAFTA Article 1101(1). Although the term "measures” is defined non—exhaustxvely
1o "include{] any law, regulation, procedure, requirement or practice, " NAFTA Article 201(1),
the definition makes no mention of domestic court judgments. On its face, the definition appears
to contemplate only actions by the polmcal organs of a state.(i.c., legislative and executive 'acts)
as opposed to judgments rendered by an independent judiciary. |
International agreements are to be ' mtérpreted .in'accordance with the ordinary ‘
-meamng to be given to the terms of the treaty in their context and in the light of its object and
" purpose.” Vienna Convention on the Law of Treaties, Art. 31. The dictionary definitions of the
words "measures,” "adopted” and "maintained” all suggest that the term "measures adopted or
maintained" is limited to legislative or regulatory actions. Similarly, the term "measure” has
been used in international agreements to refer exclusively to leglslatwe or regulatory acnon‘s and
not to court judgments. This distinction finds additional support in international scholarshlp
concerning "denials of justice,” which plainly distinguishes acts of the judmary from acts of all
other government organs. Sge, e.g., A. Freeman, The Internatiopal Re es fo
Denial of Justice 146 (1938). - |

Although international mbuna!s have construed the term "measures” in its broadest|sense
"to encompass statutes, regulations and administrative acuon," Case Copcerning Fisheries
Jurisdiction (Spain v, Canada), I.C.J. Gen. List No. 96 (Dec. 4, 1998) at 65, neither State gor
USTR has identified a single occasion in which the term was used. concluswely to refer to
domestic couirt judgments., The Loewen Group cites one case, Regina v,
C.M.L.R. 800 (ECJ 1977), in which the European Court of Justice found that the term "measure"
applied to deportation recommendations of a domestic court:where the domestic court was |
required by law to issue such recommendations that the executive branch, in its discretion, could
choose to follow. Even in that case, however, it was ack.nowledged that "[l]he word ' measm}re is
|
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not one of precise import" and that "[ijts mterpretanon requires a consnderstnon of the conte
which itis found." Id. 21810, | - |

* The term "measures" appears several hundred times thmughout the NA.F TA, and ml.ver
refers to domestic court judgments. Indeed, the negotiating hxstory of NAFTA Chapter 11
reveals that the United States proposed provisions expressly to prevent international tribunals
from reviewing domestic court judgments, recogmzmg that "most govemments would object
strenuously to an international tnbunal acting as an appeals for domes’ac Judxc:al ' I|
decisions.” ISRV HTEIRaRcHo glAl KIDEIP oM STORAIMbassador B
the NAFTA contains a handful of references to “provnsnonal measures"” ordered by courts in
intellectual property disputes, provisional measures in such disputes are well-recognized m|
international faw as distinct from court judgments. -

To the extent that the term "measures adopted or mammmed" remains ambiguous thh
respect to its application to domestic court judgments, canons of treaty mterpremtxon requxre that
NAFTA Chapter 11 be construed to exclude domestic court judgments from its scope. Itisa
"fundamenta! principle of international judicial settlement” that a tribunal "not uphold its |
jurisdiction unless the intention to confer it has been proved beyond reasonable doubt."” Qm_y_.
Bahrain, 1995 I.C.J. 6, 64. In the absence of an "unequivocal indication” of a "voluntary and
indisputable” acceptance of the tribupal's jurisdiction by the United States, id., any amblgmty of

L

the term "measures adopted or maintained" should be resolved in favor of sovereignty.

|
Finally, the DOJ mterpretatlon wnll not cause a significant loss of protection for Umted

States investors at the hands of foreign governments, Under DOJ's interpretation, executive
action; including an ¢nforcement action, that results in a court judgment would still be a
"measure” subject to NAFTA Chapter 11. The only situation in which there would be no
"measure" that could be challenged by a foreign investor is the situation presented by the Loewen

case -~ where the only: govemment action is judlCla.l acuon ina lawsunt between private parties.

2. The jum'dwhonal argumen(s that the Department of State and USTR find |
acceptable are far weaker and find listle support in the text of the NAFTA |

Both the Department of State and USTR have suggested that, because our other |

jurisdictional arguments are strong, it should not be necessary to make the argument that colun
judgments are not "measures.” In particular, State and USTR have suggested that we shoulfl
argue that court judgments become "measures” only if they reﬂect the decision of the highest
court. For several reasons, we do niot believe that this argument is hkely to succeed l

< S First, the distinction between the decisions of the highest court and the decisions of '71 tral
/ court does not appear on the face of the NAFTA, which refers only to "measures.” Moreover, it

may be difficult to argue that appealable court judgments, unlike other forms of govemment
action, do not represent a "final" action of the government for purposes of state responsxblhty
Indeed, a final judgment of a trial court is, absent a stay pendmg appedl, a fully executable acuon
that is no less "final" than any statute or regu.lauon in its effect. Because a domestic appeal i is
possible i m each instance (j.e., a statute or regulauen can be chalienged in court ]ust asa t:nal

l
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court judgment can be appealed) State's argument that the government has not yet "Spoken
definitively” would seem to apply as easily to unchallenged statutes and regulations as it woul
to appealable court Judgments .
Second, lhxs argument is inconsistent wnh the Depamnent of State's view that the '
NAFTA waived the "local remedies rule” which tmdnionally applies in ifiternational
proceedings. "The rule that Jocal remedies must be exhausted before international proccedmgs
may be instituted is a well-established rule of customary international law." Q_M[h@ggl
Case (Switzerland v. Upited States), 1.C.J. Rep. 6, 26-27 (1959). The essence of this “local
remedies rule” is that, "[b]efore resort may be had to an international court" to challenge an
alleged violation of international law, "the State where the violation occurred should have an
opportunity to redress it by its own means, within the framework of its own domestic Iegal
system." Id.! The subsidiary jurisdictional argurnent that State has endorsed -- i.e,, that court
judgments are not "measures" unless rendered by the highest available court -- while seemilngly
independent of the local remedies rule, in fact rests on the same principles that justify the rule If
the local remedies rule was waived by the NAFTA, it is difficult to see how the NAFTA would
require an investor to seek review of a court judgment if the investor does not have to seck;
review of an administrative, legislative, or executive decision. ;

Third, the Loewen group will have a strong argument that seeking review of the dislt.rict
court's decision was futile. If the arbitral panel were to accept this claim as a factual matter, there
is a good chance that it would (applying the rationale developed under the local remedies nl.nle)
excuse the Loewen Group from having sought review of the highest court (because such review
was futile). Thus, we believe that, in this case, even if the United States advanced the a:gument
preferred by State and USTR, we might nonethcless lose. . ,

For all of these reasons, the Department believes that, in order for the United States' to

. have the strongest chaoce of succeedmg, we must make the argument that domestnc court '
judgments are not "measures." ) o

i

}
3. There gre strong policy reasons fo mgkg the argumgm rgcgmmgﬂgg{ y ,QQI

Several polxcy conoerns weigh heavily in favor of advancing the foregoing argumetln
First, a loss on the merits of Loewen (which is quite possible in the absence of a favorable ruhng
on jurisdiction) would establish a dangerous precedent whereby the United States could face
international arbitration with respect to any state or federal M@M@gg_@xd_ﬁecnng
the interests of foreign investors. A single foreign investor in a corporzmon could embro;l the

'DOJ and the State Department continue to disagree on whether the NAFTA actually
waived the local remedies rule. Because the local remedies rule is a "fundamental rule of |
international law," the requirement of exhaustion is an imputed term in all international
agreements "in the absence of an express contrary stipulation” in the agreement. A. Frecman,
International Responsgibility of States for Denial of Justice 414 (1938). As a result, international
tribunals require an unequivocal expression of a soverelgn s intent to waive the local remedies
rule. DOJ does not find such an express waiver in the NAFTA. f
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United Btates ta.an arbitration over any domesnc verdict by that corporation econd the
tribunal's assertion of jurisdiction to review the court judgménts at issue in L.ewen would likely
generate @ great deal of political hostility toward the NAFTA and othier intertiational agremeiits,
pastioulatly given that Teven some of those Who were most iiivolved in the débate over the!
[NAFTA) say they did not anticipate claims based on court verdicts." W. Qlsberson, Naﬁa
Invoked to Challenge Court Award in U.S., N.Y. Times (Jan. 28, 1999) at C1. [ﬁﬁﬁ)whxle the

“Unived States unquestionably has an interest in affording protechon to U.8. iivestors from fumust

pourt judgments abroad, it appears that far less mgatlon affechngforelgg interests occlrs ih
Mexico ind Canada thah in the United States. Given this siibstantial imbalanice in the amolint of
!mgimon, &8 well s the fatt that the United Statés is alons in its recognition of large punni'vé -
damages awards, we believe that the domestic cost to the U.S. of allowing ¢hallenges to our sourt
JftigEiseiits far outweighs the benefits that U S. investors may gnin from beinj permittad o]
chollenge foreign court Judgments a case such as [.ogwen highlights that the NAFlTA
does not simply protect forelgn investors ﬁ'om discrimination by the United States == it provides
forelgn investors and foreign companies with iore rights than Ameficans have and arguabiy
givies foreign companies dn advantege over domestic companies. Although this may be tue -
under any interpretation of the NAFTA, the interpretation advanced by State and USTR
substantially expaiids the rights given to foreign investors that are not posseased by US.
investors and corporations (admntcdly. U.S. investors abroad would receive sin:ula.r advamagés):

Pinally, our proposed argument is consistént, as a practical matter, with the policy
conterns raised by Staie and USTR. Under our theory, an investor is not foreclosed unider| -
NAFTA Chapter 11 from challénging a court judgment that ‘results from the actiois of exeuutive
or aduinistrative officials of entities, as. such actions can plausibly be construed as “measm[ g
State and USTR have not identified any example of harm to}a U.S. investor from a court dédawﬁ
that did not involve iriproper irifluence by executive or admi.nisu'auve officials and which;
therefore, a U.S. ifivestor would riot be able to challenge under NAFTA Chapter 11. Moréuvar,
aithough there may be ¢ohcerns about court judgiments in other couiiitries, stich as China, wn are
not eware of any smular concetn expressed about Canada and Mexxco Tb the extent that Qtﬁte

othet than that ate sxgnatones to the NAFTA the Umted States c0uld be mote explicit in futm'e
\reaties,
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._ATTORNEY WORK PRODUCI‘

August 5, 1999

MEMORANDUM

To:  Charles F.C. Ruff
Counsel to the President

From: Raymond C.Fisher - . . - , i \
Assaciate Antormey General

Re: The Loewey Group, Inc. v. United States NAFTA Arbitration

Purpose:  To resolve an interagency dispute over the efficacy of advancing a particular
jurisdictional defense on behalf of the United States in this NAFTA arbitratiod. !
. . _ | D
Timing: Immediate. ' ' i
INTRODUCTION
On October 30, 1998, the Loewen Group, Inc. ("Loewen"), a Canadian ccn'pomtu;mI fileda
Notice of Claim for arbitration against the United States under Chapter 11 of the North Amencan Free
Trade Agreement ("NAFTA"). Loewen contends that the United States is liable under the NAFTA for
$725 million in damages that allegedly resulted from court judgments rendered against Loe!wen ina

Mississippi state court proceeding. The Civil Division of the Department of Justice ("DOJ") is
defending the United States in this matter.

DOJ and our client agencies in this case — the Department of State ("State") and thé Office of
the United States Trade Representative ("USTR") — currently disagree over the wisdom of advancing '
a jurisdictional argument that we have proposed. In defense, of the United States against Loewen's
claun, DOJ would like to argue- that the arbltral tribunal lacks jurisdiction because NAFTA ICl'xapter 1
applies only to "measﬁies"adopted or maintained” by the United States and that the judgments of
domestic courts are not "meuures" as that term is used in the¢ NAFTA." State and USTR dojnot want
us to invoke this.defense. Because the deadline for making any jurisdictional arguments is

approaching (Eece m rl [7R1I995)TaRd much work remains to be done, we need a prompt resolution of
. l
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this disagreement,.no later than September |, 1999.

BACKGRQUND

1 NAFTA Chapter 11

Chapter 11 of the NAFTA was designed to encourage investment in Canada, Mexis::o and the
United States by establishing rules of fair treatment of foreign investment and investors, agd by
provxdmg a means for resolvmg dxsputes between mvestors and their’ host govemments ,S[_ ¢ Daniel

D_l_s_p;ulg_SgnLcmm 27 Int'l Lawyer 727 (1993) Among other thmgs the Chapter authonzcs an
aggneved investor to "submit to arbitration under this Section & claim" that a host govemrr'xent bhas
brcached its obhganons of fair treatment under Chapter 11. :See NAFTA Article 1116(1). (The scope -
of the ‘Chapter is limited, however, to "W by a government relaung to

- the mvestor or investment at issue. See NAFTA Article 1101(D). | !

2. e we

: t
Loewen's NAFTA claim is based on 8 lawsuit in Mississippi state court in which a Mississippi
businessman sued Loewen and its United States subsidiary for $16 million as a result of a failed
business deal. After a controversial trial, during which Loewen contends the court improperly
permitted the plaintiff's lawyer to inflame the jurors with anti-Canadian, racial and class rhetoric, the
jury returned a verdict of §500 million against Loewen, including $400 million in pumnvc'damagcs
“Loewen anempted to appeal the verdict, but claims that it was undble to post a supexsedeas bond in the.
.amount of 125% of the judgment, as required under Mississippi law to stay the judgment pendmg
appeal. In January 1996, after the Supreme Court of Mississippi upheld the imposition of thc 125%
bond requirement and ordered Loewen to post the full bond within seven days, Loewen settled the case
for structured payments of $175 million (which, at the time, had a net present value of approximately
$85 million), arguing that the bond requirement effectively denied it the opportunity to app]cal.

Loewen contends that the jury verdict and the Mississippi courts' refusal to waive or reduce the
bond requirement were unjust and diseriminatory, in violation of several standards set forth in NAFTA
Chapter 11 for the equitable treatment of foreign investors. Loewen claims that the UmtedI States is

- liable under the NAFTA for violations committed by individual states and, therefore seeks to hold the
United States liable for damages aﬂegedly caused _. 1sssxppl Judgrnents . Loewen s’ubxmtted its

ﬂamm.ommm | i

( DOJ proposes to arguekmong other things, that Loewen s claim is not arbitrable under the

NAFTA because the judgments of domestic courts (as opposed to actions of other organs of
government) are not "measures" within the scope of NAFTA Cbapter 11. State and USTR! however,
oppose our advancing such an argument. According to State and USTR, the argument is not likely to
‘prevail and, in any event, would undermine the ability of U.S. investors to challenge uregular and

|
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arbitrary .Court judgments abroad

. While we understand State's and USTR's concem as a policy matter, we believe that the
proposed argumcnt is legally sound and, morgoyer, that allowing foreign investors to @_am
decisions of our domiestic courts through international arbitration could severely undermine our system
of Justice and, as a result, threaten continued public and political support for the NAFTA and, perhaps,
other international agreements as well. Given the real possibility of an adverse decision in l'the Loewen
case if we reach the substantive merits, we believe, for several reasons; that the balance of these policy .
concerns weighs heavily in favor of advancing our argument that couxt judgments are not "measures."

. First,/a loss on the merits of the Loewen case — whxch we belleve is quite possxble in the
\ absence of a favorable ruling on jurisdiction — would establish a dangerous precgdent whereby the
Uriited States could, as a result of the NAFTA, face international arbitration with respect tol any
judgment rendered against a foreign investor (or ageinst any entty in which a foreign mves,!tor has a
significant interest) in the cowrts of the United States. This could result in a flood of arbltmtxom
agamst the United States, the cost of which could be extraordinary. [

Second., a loss on the merits in Lg__qg is also hkely to generate a great deal o ical
v ho  toward the NAFTA. . The.case has already received: significant media attention as ? "potent

‘back- door way for corporations to challenge the American legal system.” .William Glaberson, Nafla -
Invoked to Challenge Court Award in US,, N.Y. Times (Jan. 28, 1999) at C1; se also, _g_L E. Iritani,
Trade Pacts Accused of Subverting U.S. Policies, Commerce, L.A. Times (Feb. 28, 1999) at Al

_ Many individuals, both in and out of government, are likely 1o be surprised and offended 1ﬂthe
NAFTA is construed to effect a waiver of sovereignty that would permit an international tnlbunal
effectively to sit in review of decisions of United States courts at the election of foreign investors. Cf.
Glaberson, supra ("[Loewen] is an important case because it raises the question of the cxtent 1o which

" domestic civil judicial proccedings will be subject to international re—exammahon ") (quotmg Prof.
David W. Leebron, dean of Columbia Law School). '

‘Third, we behevc that the argument that court Judgments are not "measures"” is our strongest
é Juﬂs‘dx]ﬁ_tgﬂymt Although we have some subsidiary arguments, such as that the judgmen

~ complained of are not "measures" because Loewen failed to'exhaust the domestic judicial process, we
feel that these arguments derive much of their force from the principal argument that court Judgments
are not "measures" and that, standing alone, these subsidiary: arguments may not succeed. Professor

" David Bederrnan of the Emory University School of Law, an international law expert whom we have’

consulted at the suggestion of the State Department, agrees that the principal argument is legally viable
and ther, if not advanced, our sub51dmy a:guments are less likely to prevail. '

‘1 Fourth, we question whether the policy concerns raised by State and USTR are suﬁicxem to
- justify leaving U.S. court decisions open to attack under the NAFTA, According to State and USTR,
‘allowing challenges to court decisions under NAFTA Chapter 11 would provide a significant incentive
for Mexico to improve its judicial system, whuch is widely viewed as corrupt and ineffective. Asa
practical matter, however, it appears that far less litigation involving foreign interests oceurs in Mexico
than in the United States (in part because of the perceived limitations of the Mexican Juchcxary) Given
this substantial imbalance in the amount of litigation, as well as the fact that the United States is alone
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in its recognition of large punjtive damages awards, the domestic cost to the U.S. of aJlDWir!zg
challenges to our court judgments may outweigh the benefits that the U.S. investment comununity may
gain from being permitted to challenge Mexican court judgments. Indeed, this imbalance i%z litigation
and punitive damages suggests that permitting review of court judgments under the NAFTA may be
conltrary to the interests mew as it would confer a competitive advantage
on foreign investors to obtain review of U.S. cowt decisions in mtcmahonaj arbitration, wh:reas U.S,
investors cannot obtain such review of U.S. court decisions. ,

I
: Fifth, the argument that we propose is consistent, as a practical matter, with the pohcy concems
raised by State and USTR. According to State and USTR, it is important to preserve the abuny of
U.S. investors to challenge court decisions that result from coznxpt, arbitrary or megular actmus of

, forexgn government officials. Although we argue that court judgments are not "measures” for

purposes of NAFTA Chapter 11, ow argument does not foreclose a NAFTA Chapter 11 challenge to
the sort of government actions about which State and USTR appear to be concerned. Rather, because -
admmxstranve ‘government actions are plausibly construed as “measures” undet the NAFTA,an '

“aggrieved investot can still proceed to arbitration to challenge the actions of government ofﬁcials that

lead to adverse court decisions, even though the resulting court decisions themselves are not

: "measmes " : : - , . : i

|

Finally, even if our subsidiary jurisdictional arguments were to prevail in Logwen, we will
soon be forced to revisit this same question in another NAFT A arbzt:atlon thathl be gaxnst the
United States in the next few weeks.V In that case, (Vondeva[nten Tk ' ss, o
Canadian investor challenges a decision of the Massachuscns Supreme Judxcnal Court ("SJ C") that
reversed a breach of contract judgment that the Canadian investor had obtained against the Cuy of
Boston after a jury trial. Arguing that the SJC's decision improperly altered settled common law rules
govemning public contracts, the investor filed a petition for certiorari with the Supreme Cou:n of the
United States, which was denied. The investor now argues that the SJIC's reversal of the breach of
contract judgment was discriminatory, expropriatory and violated minimum international law
standards of fair treatment, which are incorporated in the NAFTA. We cannot argue, as we intend to

do in Loewen, that Mondev failed to exbaust the domestic Judxcml process, nor does it appear that we
“could argue that the alleged harm resulted from a private action rather than a court judgment. Aswe

curréntly see it, the only way in which the United States can avoid addressing the merits ofithe .
Mondey case is 1if the tribunal ﬁnds that domestic judicial decisions are not "measures" for purposes of
the NAFTA. . A

ALTERNATIVES !
DOJ, State and USTR have worked diligently over the past eight months to resolve ithxs

* disagreement. As a result of these efforts, we bave 1dent1ﬁed four possxble alternative app. aches 1]

this jurisdictional issue, as follows:

]

YA ninety-day notice of the prospccuve clalmant's mtent to file an arbitration was provxded lp
NAFTA Article 1119, The prospective claimant's counsel informed us that they intend to @eh
claim in :arly August 1999, ,
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The United States should argue that domestic court judgments are not measures" for
purposes of NAFTA Chapter 11. ' :

B

The United States should argue that domesnc court judgments are not ' me?,sures " but
point out that proceedings initiated by a government entity that result in court
judgments (such as enforcement actions) are subject to challenge under NA'FTA
% Chapter 11 because the government action that uutlated the proceedmg 13 1ts::lf a
' "measure.” ‘ !
LR

" 3.~.__ The United States should argue that, although some domestic court )udgments could be
chellenged as "measures" under NAFTA Chapter 11, a judgment rendered in a civil
proceeding between private parties in which no government was involved 1:5 not a

"measure." , }

4, The United States should concede that court Judgmcnts can be "measures,” lbut only
when rendered by the highest available court in a judicial system

- Our views with respect to each of the four alternative approaches are set forth bclow A
preliminary draft of the jurisdictional argument that we would like to advance is attached at Tabl. A
copy of a letter from Professor David Bederman endorsmg DOJ's proposed argument is art'ached at
Tab 2.

|
'
!

ANALYSIS N 4 |
i

Allemative 1: The United States should argue that damesnc courl Judgmenu are not mea:suras" Sfor
purposes of NAFTA Chapter 11. |

This altemnative is the one that we believe should be pursued. As explained in grealter detail
above, any concession that owr court judgments can be "measures” subject to review unden NAFTA
Chapter 11 could severely undermine our system of justice and, as a result, threaten continued public
and polmcal support for the NAFTA and other mtemanonal agreements. N

We recognize, of course, that the a:gument we propose is not unassaxlable For examp]e, the
Mmmﬂmlmﬂmﬁwn_gm@ 1.C.J. Gen. List No. 96 (Dec. 4,1998),
which we cite for its observation that the term "measures” is typically used in its broadest sense in
international agreements "to encompass statutes, regulations and administrative action,” id! at 7 65,
also found that the ordinary meaning of the term is "wide enough to cover any act, step or fxocecding .

" Id. at§ 66. Similarly, q{‘gggg};&v,ye‘qgg\ﬁg strong eé\{;lg'ence from the NAFT A's ucgotlaung history

Lhat the drafters expressly sought to prevent the rewew of domestxc o detisions i mtemati_onal '
{proceedmgs we have also identified one document (an "investment questionnaire" form that was sent
to each of the fifty U.S. states) that, unlike the NAFTA, includes "judicial decisions” within its
definition of "measure." We have carefully considered such materials, ‘however, as well as|the textual

" arguments raised by State and USTR, and believe that, at most, the NAFTA is ambxguous as to
whether the drafters intended to include court judgments within the definition of "measurcs"' that could
be cballenged under Chapter 11. Because ambxgujues in mtemauo e enera.lly
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construed in fayor of sovereignty, we believe that our argument should still prevail even in the face of
such arguments. We would be happy to provide you with more detailed analyses of the cr;iticisms that
State and USTR haye made of our argument in this regard, if you feel that it would be helpful.

Alterative 2: The United States should argue that domestic cour! judgmenis are not "measures, " but
point out that proceedings initiated by a government entity that result in court
Judgments (such as enforcement actions) are subject to challenge under szFZ' A
Chapter 11 because the government action that initiated the proceeding is itselfa
"measure.” i ’ 1
While we do not believe that it is necessary to offer views regarding matters that are not raised
in the Loewen case, we do not oppose this alternative approach. Indeed, it is.consistent with our
interpretation of the NAFA to say that Chapter 11 does not permit arbital review of court judgments,
 but would permit arbitral review of government enfotcement actions that result in court Juldgxnents
Nevcnheless because such & staternent would be dictum msofar as the Lg,e_w_g; case does not involve
any government-injtiated proceedings, we believe that AJtemanve 1 would be the more appropriate
approach. '
|
Altemnative 3: The United States should argue that, although some domesric court judgme'nts could be
-challenged as "measures" under NAFTA Chapter 11, a judgment rendered|in a civil
praceedmg between private parties in which no gavemmem was involved is not a
"measure.” I

'

We do not view this approach as legally defensible.” While it may be. dcsu-able as .a| policy
matter for court judgments other than those in pnvme civil cases to be covered by NAFT. A' Chapter 11,
ithere is no basis either in the text of the NAFTA or in Sustomary international law for d.1stmgmshmg
’betwecn court Judgmcnts in pnvate civil cascs and court Judgments in other cases for pu:p‘oses of State

D;e_n@_gi_mn___ 146 (1938) Thxs dxstmcuon supports our argument that the tenn measures" in the
NAFTA refers only to actions of organs of govemmcnt other than courts. N !

In contrast, ixiternational law does not appear to dxstmgmsh between denials of j Jusnce in -
pnvatc civil cases and denials of justice in government-initiated cases. To the contrary, it |appears to
be settled that where "the conduct of the proceedings in [a] private litigation is internationally
deficient, a duty [of the State] to make reparation for the denial of justice will arise under thc law of
nations.” Freemanat 71. Similarly, nothing in the text of the NAFTA would support the argument
that the NAFTA perties intended to treat cowt judgments in private civil actions any dxﬁer'ently than

-judgments in other actions. Once we have conceded that some court judgments are "measures” subject
to challenge under Chapter 11, therefore, there appears to be no legal basis to avoid the conclusion that
all court judgments, including those in private civil cases, can be "measures.” |

Moreover, the argument that we propose achieves the same prachcal goal of thls alternati

VOIEN
1 Qq.v 7, /4(
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(i.e., preserving the ability of U.S. investors to challenge a:bntrary enforccment actions 1mtxated by
- foreign governments), although in a far more defensible way.’ " Although we contend that court .
Judgments are not "measures” for purposes of NAFTA Chapter 11, our argument does not foreclose a
NAFTA Chapter 11 challenge to an arbitrary government enforcement action. Rather, because an
administrative enforcement action itself (as opposed to the court judgment on the merits of such an
. action) is plausibly viewed as a "regulation” or "procedure” within the definition of a "measure "itcan
. be challenged under NAFTA Chapter 11. See NAFTA Articles 201 & 1101(1). Even if ah arbitrary
_ enforcement action results in an adverse court judgment, therefore, the aggrieved investor can still
- proceed to arbitration to challenge that administrative action under NAFTA Chapter 11, even though
the court judgment that resulted from the action is not itself a "measure” that is subject 10 cballenge. T

For example, State points out that one U.S. investor has filed a NAFT A Chapter 11I claim
against Mexico to challenge govemment acuons that resulted in an unfavorable court mjuncuon In
that case, (YEIEIC TG RRVAV R OVIER e RS isss ICSID Case No. ARB(AFY97/1, a UIS. waste
management company complam\s@at local govemment officials expropnated its mvcs’cmcnt in 8
landfill pro;ect in México by declanng ‘the site an ecological preserve, thezeby preventing the landfil]
from opening. As part of its claim, the company alleges that the local municipality obtainéd an
injunction in'a court proceeding that the municipality initiated against the federal Mexman government
to resolve whether it had jurisdiction over the landfill site. According to Metalclad, the effect of the
injunction was to prevent the commercial use of the site by anyone, including Metalclad. Although
Metalclad does not appear. to allege any procedural irregularities in the judicial pmceedmg, it
complains that the Mexican court process was susceptible to abuse in this case, as the mumcxpahty
was, under Mexican law, able to freeze the use of the property for the ma.ny years pendcncly of the case -

merely by initiating the proceeding. .

$

Urder our proposed argument, Metalclad's claim against Mexico would not be undlermmed

As we noted above, an administrative action to initiate proceedings is itself a "measure subject to
‘challenge under Chapiter 11, even if the court judgment that results from that action is not. | Thus, even
under our proposed argument, Metalc)ad could still proceed to challenge the actions of the
municipality that led to the injunction, even though the court's order itself may not be challenged asa
"measure." The substance of Metalclad's claim, therefore, would remain mtact

I

Alternative 4: The United States should concede that court Judgments can be "measures, byt only
when rendered by the highest available court in a judicr'al system. ‘
|
We oppose any concession that court Judgment.s can'be "measures” subject to review under
‘NAFTA Chapter 11. As we explain in greater detail above, such a concession could severely
undermine our system of justice and would likely generate considerable political hostility towa:d the
NAFTA. Because we have a viable legal argument that domestic court judgments are not "'measurcs“
at all, we believe that such a concession is neither necessary nor desirable. Instead, we believe that the
argumnent that a court judgment is not a "measure” unless rendered by the highest avmlable| court
should be madc only in the alternative, as a subsidiary argu.ment l

Moreover, although we intend to advance the subsxd;ary argument that a court jud%_gﬁ@&“’ Tiq 0
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.*only be a "measure" when rendered by the h1ghest avallable court, thns subSIdlary argument has several

weaknesses. For example because NAFTA Article 1121 explicitly waived the tradltmnal' requirement
that a claimant must first exhaust domestic legal remedies before proceeding to mtemauonal
arbitration, we may have some difficulty persuading the Loewen tribunal that exhaustion of the
judicial process is required before resort may be had under the NAFTA. Although our a.rguments on
this point are compelling, our success is far from assured. :

In addition, even if we persuade the tribunal that Loewen must have exhausted thel Judicial
process before a "measure” could be said 1o exist, the strength of this argument will ultimately rest on
the viability of exhaustion in this particular case. Our strongest arguments in this regard dre that: (1
Loewen could have petitioned the U.S. Supreme Court for an emergency stay of enforcement of the
underlying judgment and for a writ of certiorari on the question of the Mississippi courts' refusal to
waive the supersedeas bond requirement, and (2) Loewen could have filed for bankruptcy|protection
(which grants an automatic stay) and' pursued its appeal in bankruptcy. As to the former option,
Loewen could have a strong "futility" argument, inasmuch as emergency relief and petitions for
certiorar are rarely granted. As to the latter, it may be difficult to persuade the Tribunal qmt itis

reasonable to require a foreign investor to declare bankruptcy in order to be said to have exhausted the
judicial process for purposes of an international claim. ‘The subsidiary argument on its own, thezefore,
may not succeed i in avoiding a ruling on the merits of the case.- }

Finally, as noted above, we questxon the policy )usuﬂcauon for concedmg that coun judgments
casi be challenged as "measures" under NAFTA Chapter 11, While the U.S.'s interest in u'nprovmg the
conditions of the Mexican judiciary for the benefit of U.S. investors is undeniably valid, the cost of
allowing U.S. court judgments to be challenged under NAFTA Chapter 11 may be too hxgh to justify
such an éffort. Indeed, given the apparent fact that more litigation affecting foreign mtete|sts occurs in
United States courts than in the courts of Mexico or Canada, as well as the fact that the Umted States is

- alone in its recognition of large punitive damages awards, it may well be contrary to the oVverall

interests of the U.S. investment community to concede that coun )udgments are "measures "
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Claimants' grievance arises from a private contractual dispute that was partially

adj uajcatcd in the courts of Mississippi. In that lawsuit, which wa;s never completed, a jur);'
found that Claimants were liable for dé.mages resulting from &leiI willful violations of contlmcts
that they had entered into with a Mississippi busiﬁessman. _Although Claimants initially !
appealed the verdict, they chose instead to sentle the dispute out of cdqrt rather than cohfintl.e
with the appellate process. Following this resolution, in which no govenimem was involved,
claimants have constructed a claim against the United States under the NA.FT A, an international
trade agreement among three nations that has no application td the purely private dispute and
settlement agreement that form the basis of Claimants' complaint.
~ According to Claimants, the United States is lisble under the NAFTA because, they
claim, the Mississippi court proceedings ti'xat preceded ihe'u settlement agreement resulted m a
judgment that Claimants argue, in éssencc, was unfaird To be spéciﬁc, Clgimams first contend
that the trial court violated the NAFTA by allowing' the jury to-consider biasea testimony and
counsel commcnts Second, Clﬁimants contend that the trial cbun violated the NAFTA by
accepting the jury's verdict, which, accordmg to Claimants, was excessive. Third, Cla.lmants

contend that both the trial court and the Mlssxssnppl Supremc Court vmlatcd the NAFTA by

. rcfusing to depan from 1he statutory requiremcnt of a supersedeas bond to effectuate e stay of the

YNotably, Claimants do not maintain that their conduct could not have given rise to liability Iunder
Mississippi law, but contend only that other factors made the jury's verdict unfair.
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' judgﬁent pending appeal. Even if these allegations could establish a sufficient degree of t‘hc
United States' inyplvefnent to justify this claim, which they cannot, see, e.g., Restatement (Third)
of Foreigri,Relations Law § 207, comznenj c ("the state is not responsibie for injuries caused by
private persons that result despite [reasonable) police protection."), they are not within the scope
of Chapter 11 of the NAFTA and, therefore. are not arbitrable in this forum
I THE CLAIM IS NOT ARBITRABLE BECAUSE THE JUDGMENTS OF DOMESTIC

COURTS ARE NOT "MEASURES ADOPTED OR MAINTAINED BY A PARTY'_’
WITHIN THE SCOPE OF NAFTA CHAPTER 11 :

It is a familiar and well-settled principle of international law that intemaﬁengl agreements
are to be "interpreted . . . in accordance with the ordinary rﬁeaning to be given to the terms of the -
treaty in their context and in the light of its object and purpgse." Vienna Convention on the Law
of Treaties, Article 31; 1. Brownlie, WM@@M p. 627 (4th ed.
1990). In substance, these princxples require that the NAF TA be mterpreted to effectuate the
express agreement of the parties; here, (he governments of Canad.n, Mexxco and the United!
States See R. Jenmngs & A. Watts eds., Qppgnhexmﬂn&mmmgu.m 9th ed. at 1267
(1996). Thus viewed, it is readily apparcnt from the text of the NAFTA that Chapter 11 does not

apply to the judgments of dornestic courts, but is instead concerned only with legislative and

regulatory actions that affect rade and mvestment Other evidence and principles of construction
l

further reinforce the fact, made clear by the express terms of the NAF TA that the parties never

intended Chapter 11 to aﬁply to judgmeﬁté of domestic cowrts, Claimants challenges to the

judgments of the Mississippi courts, therefore, are net arbitrable under the NA.FTA.
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A.  The Ordinary Meaning Of The Phrase "Measures Adopted or Mamtaxned" Does
Not Include Qourt Juggmgnts '

Article 1101 of the NAFTA limits the application of Chapter 11 only to "measuzes

adopted or maintained by a Party . .. ." See NAFTA Article 1101()). Atticle 201, which sets

forth the general definitions of the t'erms in the NAFTA, defines "measqre" to include "nm;i law,
regulation, procedure, requirement or practice.” On its face, this déﬁnition does not incluciq jury
verdicts o court jﬁdgments and, instead, includes only legislative or administrative rules and
requirements. The Mexican and French-Canadian versions of the NAFTA similarly do not
include court judgments in their definitions of ‘measure.” Seg Tratado de Libre Cormercig de

América del Norte, Articulo 201 ("medida incluye cualquier ley, regla.tnento, procedimiento,

requisito o practica"); Accord de liBré-échangc nord-américain, Article 201 -("mesure s'entend de

toute 1égislation, réglementation, procédure, prescription ou pratique”). |

This understanding of "measure” is con;sistent with the ordinary usage of the term, which

does not refer to court judgment’s but instead coﬁternplates only legislative or regulatory actions.

Indeed, every major dxcnonary of the English language makes clear that, in the context of

| government action, the word "measure" has the spcclﬁc meaning of "[a] leglslatwe bill or

cnactment.” Webster's II, New Riverside University. Dictionary (1994); see alsa Webster's 'ﬁxixd

- New Internationsal Dictionary (1986) ("Step; speéijf a proposed legislative act: Bill"); The New
Shorter Oxford English Dictionary, (3d ed. 1993) ("A plan or course of action intended to attain

some object, a suitable action; spec.‘a legislaﬁve enactmcﬁt proposed or adopted."); The Random

House Dictionary of the English Language, 2d ed. (1987) ("a legislaﬁvc bill or enactment: |The

senate passed the new measure.") (emphasis in original). Significantly, none of tbese dictio]naxies

3
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includes anything even approximating jury verdiﬁts or court judgments within the deﬂ.nivtion ofa
" "measure." |
The term "measure" is also routineiy used in international agreements to refer excl usively
to ]egislative or regulatory actions rather than court judgr_nents; Por exarnple, Canada regulafly
includes referehcés in its international agreements to "mca;sﬁres of nationalization, expropriation,
- taking under. administration or any other similar legislative or administrative measures."
| Agreement Between the Government of Canada and the Government of the Czechoslovak
Socialist Republic Relating to the Settlement of Financial Matters (April 18, 1973) (emphasis
added). See alsg, e.5., Agreement Between the Government of Canada and the deemme.nt of

" the Polish People's Republic Relating to the Settlement of Financial Matters (Oct. 15, 1971)

(fcquiri.ng payment on claims concerning "property, rights or other interests nationalized or -
otherwise taken by the application of Polish legisiation or administrative decisions") (emphasis
added); Agreement Between the Goflem'mex_n of Canada and the Government of the Socialist

Republic of Romania Concerﬁing the Settlement of Outstancﬁng Financial Problems (July (13,
19;71) (requiring payment on claims conceming"'Canad.ian p;openy, righis and intérests af-fectéd

by Romanian measures of nationalization, expropriation, taking under administration, and any

¥The General Agreement on Trade and Services ("GATS"), which appears as an annex to jhe General
- Agreement on Tarriffs and Trade ("GATT"), defines the tetm "measure" more broadly to include "any
measure . . . whether in the form of a law, regulation, rule, procedure, decision, administrative action,
or any other form." GATS Article XXVIII(a) (¢mphasis added). Of course, the drafters of NAFTA
chose not to include such a definition, even though it was in existence at the time. Moreov'er, even this
broad definition does not include court judgments on its face, as the term- "decision” in this|context is
typically used to refer to administrative, rather than judicial, decisions. Seg, £.8., Agreement Between
the Government of Canada and the Government of the Polish People’s Republic Relating tQ{B‘E

G
QQ'T

other similar legislative or admini.srra'ﬁvev measures . . . ") (emphasis added).?

4

" CLINTON LIBRARY PHOTOCOPY

o




HUL—Pb—13993% 144D LAV DAV e 3 v e ——— e we e

Allhoth Claimants cor;ectly bbsen(e that court judgmgnts have, in a few extreme jand
unusual cases, risen to the lvevel ofa I';denial of justice” that implicate the responsibility of nations
under.'mtcrhational law, see Notice of Cl;aim'ﬁl 146, that observation is irrclevant, as it confuses
the concept of "denial ofjustice” with the eﬁtirc]y separate éonéept of "mt",asures." ‘It has long
been recognized in international law that actions of the'judiciary, by which a "denial of justice"'
may be effected, are entjrelf distinct from actions of all other organs of government. As one
leading treatise e;(plaim, "the popular meaning of denial of justice . . . seems to be that relating
to court action. . Ah.hough one cannot be too certain that this is the term's 'patural’ meamng, it

is undoubtedly the one whlch is usually favored by textwriters on International law." A.

Freeman, : ice 31 (1938) (emphesis in
original). It is wcll-cstéblished that this "popular” understanding of denials of juétice "omits
mongs by any organs of the State other tlﬁn courts or bodies acting in purély judicial‘cap.acity."
Id. at 146. o |

Given this settled conceptual distinction between ’denials of justice (i.g,, wrongs

committed by courts) and wrongs committed by all other organs of government; it would be

unreasonable to construe the term "measures” to.include court )udgments in addxtxon to
- legislative and regulatory actions. This is pamcula.rly 50 in this case, given that the deﬁnmon of
"measure” in NAFTA Article 201, on its face, does notvmclude court ]udgments or any reference

to a "denial of justice."

Settlement of F inanciﬂ Matters (ch. 15, 1971) (réquiring' p:;yment dn claims concarm'ng "'property,
rights or other interests nationalized or otherwise taken by.the application of Polish /egis/ation or
administrative decisions") (emphasis added). - - .
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The distinction between "measures” and court judgments is also supported by

international decisiona) law, even in cases where the broadest possible definition of "measures”

is urged. In the recent @gé:

No. 96 (De. 4, 1998), for example, Canada argued that the International Court of Justice ("ICJ")
lacked jurisdiction to hear a disputc concermning & partichlar Canadian statute because Canadg had
reserved from the ICJ's juri;diction. any "disputes arising out of or concerning conservation and
management measures taken by Canada" with respect to fishing vessels in certain rcgiocs.
Because a broad interpretation of the term "measures” was more protective of Canada'’s

sovereigaty, Canada "stress[ed] the very wide meaning of the Qord 'me&su;e"' in arguing that the -
statute in question was reserved from the ICT's jurisdiction, Id. at 4 65. The Court agreed that
the statute was a "measure,"” noting that the broadest meaning of the term "is used in internatiopal

jve action." Id. (emphasis added).

conventions to encompass statutes
Although the question of whether court judgments are "measures” was not at issue in the case,
the ICI's explanation of even the "very wide meanmg" of the tcrml51gn1ﬁcantly did not include

court judgments, but was instead limited to "statutes, regulauons and admmnstratwe action!" See
also Fisheries Case, Counter—Memodal of Canada on Jurisdiction, Feb. 29, 1996 ("Canada's
Brief") at Y 96 (The term's "most common usage is iﬂ relation to legislative measureé.”)

(emphasis in original).¥ The Court's understanding reflects the ordinary meaning of the term

1

Mt is also worth notlng thet Canada urged the broadest possnble constructwn of the term "measures”
because the Jaw requires an "unequivocal indication" of a "voluntary and indisputable” acceptance of
an international tribunal's jurisdiction. Canada's Brief at §§52-53 (citing ICJ cases). Had the issue
been presented where a narrow reading was necessary to protect sovereignty — as it is in tlus case, see
infra at [ ] — the ICJ would likely have construed the term narrowly. See, ¢.g., Emhgng,g_Caﬁ; atq 71

~ (noting that narrower interpretation “would deprive the reservation of its intended effect.”).

6
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"measures,” which does not include court judgments. - o , ;

That "measures" do not include court jvudgmenvts is further underscored by the fact that the

scope of Chapter 11 is limited only to "measures adopred or paintain'ed’f by a NAFTA country.
See NAFTA Article 1101(1). As a matter of common usage, lé_gislétive proposals are "adopted,”
and prc-éxis;ﬁng rules or practices are "maintained." S¢¢. ¢.8. Wébstc’r’s‘ Third New International
Dictionary of the English Language at 29 (1986) ("adopt" refers to "a bill or measure passld or
accepted formally™); id. at 1362 ("maintain” means t0-"keep up" or "continue"). Court
judgments, in contrast, are neither "adopwd"'norv"majntained," but instead are "issued,"
"rendered,” "entered” or "made." See, g.g. id. at 585 (8 "decision"” is "arrived at after l '
consideration”); id. at 1223 (a "judgmént" is "pmnbunced" or "given in a cause by .a cowrt of law

“or other tribunal . . .",; a legal judgmeht_ entered for one party . .. ."). ¥ The plain text of Afﬁcle

1101(1), therefore, does not bring court judgménts within the reach of Chapter 11.

As noted above, NAFTA Article 201 defines "measure"” to include "any law, regulation,

procedure, requirement or practice.” Although the the drafters of NAFTA clearly were capable

¥The Mexican and French-Canadian versions of the NAFTA support this same distinction. | Compare,
* e.g., The Oxford-Hachette French Dictionary at 13 (2d ed. 1997) (illustrating meaning of "adopter”
with "adopter une loi -- to pass a law"); id. at 486 ("maintenir" means "to keep") with id. at219 (one
can "make or take" a "décision;” "prendre une décision"); id. at 452 (to "give one's verdict"jor "to pass
judgment;" "prononcer un jugement"); id. at 1156 ("se décider” means "to reach or come to|a
decision"); id. at 1387 ("prononcer/rendre un jugement” means "to pass/give a judgment"); id. at 1652
("rendre une décision” means "to give a ruling"). - Compare also, e.g., The Oxford Spanish Ibictionary
at 18 (1994) ("adoptar" means "to take," as in "drastic measures will have to be taken"); id. 'at 479-80
("mantener” means "to keep,” as in "keep up the old traditions") with id. at 227 (one can "make" &
"decisién"); id. at 441 (one can "express" or "form" a "juicio"); id. at 1524 (one can "give" or "make" a
Jjudicial ruling, or "fallo"), - - '

T
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. of identifying court judgments with speciﬁcity when they wanted to d§ so,“m’é‘lekzﬂtlidoés not
include court judgments in its definition éfﬁ "meas;ﬁe." Fo‘r example, NAFf‘A Article -
QO3 )E) P Rits cach NAFTA government fo applf its laws to ""ehsuf[e] the satisfactionlof
judgments in adjudicatory proceedings." -By the principle of expressio unius ésr ‘exclusio
alterius, whnch is well-recognized ip the law of treaty interpretation, see Qppenheims at 1279-
80, one can fairly infer that the drafters of NAFT .A.did not intend to include "jﬁdgments in

adjudicatory proceedings" within the definition of "measures” in Article 201.

Indeed, the term "measures" appears frequently throughout NAFTA Chapter 11 and,
without exception, is not used to refer to the judgmems of domestic courts. To the contrary, the
provisions of NAFTA Chapter 11 appear ciearly to exclude domestic court judgments from the

Chapter's scope. R

Most notable in this regard is NWAEPAYATi CleRfI21% which sets forth the conditions that:
an aggrieved investor must satisfy before it may challenge a government measure through|
international arbitration. Principal among these "conditlons precedent” i the requirement that. .

investors "waive their right to initiate(8}continue before any administrative tribunal or court . . .

any prdceedingé with respect to the measure of the dispuﬁng Party that is alleged to be a breach"
of Chapter 11.. NAFTA Article 1121(1)(b). In ot.hcf words, to(mvake a claim in arbitration
challenging a "measure," the investor must, i_éL;z alig, eieci 1o ,abahdon any domestic court;
challenge to that measure. Bec;use this pro'visibn plainly distinguishes between judicib.l
procc'edingé and the measure challenged in those prbcéédings (Le., '.'pmcccdings,with respect to

the measure"), the language of Article 1121 makes clear that a court proceeding itself wasnot

- understood by the parties to be a "measure” subject to challenge in intemat.iona.l.arbitratiorlx.

8

A _ =

CLINTON LIBRARY PHOTOCOPY |2
|
|




HUL~OR~ L3222 PR, 7] SV WAV e s e s ! ——— mea e

In fact, the parties to the NAF TA._appear to-have included this requirement inf&Tticle

@D precisely becaﬁse it "force‘s investors to ﬁhdose, betweén local remedies and internatignal
arbitration so that international panels cannot act as a court of appeals" over domestic judic ial
 decisions. U.S. White Paper of Talking Points for Carla ﬁills in Negotiatibns with Mexico and
Cenada. Asthe United Stﬁteé afgued in the course of the NAFTA's negotiations, it was .
necessary to eliminate the requirement that an ihvestor exhaust all local remedies before

proceeding to international arbitration because such a requirement, "far from helping to minimize

the political problems associated with investment disputes, could actually heighten them, as most
governments would object strenuously to an international tribunal acting as an appeals court for

doir;estic judicial decisions.” [d.

If "measures” were construed to include domestic court judgments, the purposé of Mcle

~ 1121's election-of-remedies provisions would be'undermiﬁed, as it would allow an international

 wribunal to sit, in effect, as a "court of appeals" over domestic court iudgments. Sce a8, A

ice, 170 (1938) (in denial

of justice c;ses. "what would actﬁaily happen is tﬁat an intemationai tﬁbunal would operate by
way of a court of appeals."). Such a result Qould be inconsistent not only \&ith the plain

language of the NAFTA, but with the ciear fnteﬁt of the ﬁar-ﬁés, as well as common-sense ‘
principles of international law, See, e.8., Bareslons Traction, Light and Power Co, Ltd, 1970

I.C.i .3, 157-58 ("If an internatiopal tribunal were to . , . examine t}‘w»xegu.la.dty of the decisions
of municipal courts, the hxtetﬁaﬁonﬁl tribunal Woﬁld tum out tb‘bc 2 'cowr de caSsation". the
highest court in the municipal law system. An intemnational tribunal, on the contrary, beloings to

quite a different order; it is called upon to deal with international affairs, not municipal affairs.")
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- (separate opinion of.Judge Tanaka)..l B.ecguse the parﬁes to the NAFTA d:afted the agreement
expressly to avoid such a scenaﬁo, if Wéuld be unreasonable to conclude that they intended the
term "measure” to j.ncludc démcsﬁc coﬁrtjudgfﬂcﬁts. See L, Sohn & R. Baxter, ngljg_cg
of States for Injuries to mgA Economic Interests of Aliens, 55 Am J. 1ot L. 545, 571 (1961) ("In.
order to avoid putting an international tribunal ih the poéitién of a court of appeal from the courts
of the State which is a party to the agn:cméxﬁ, a 'clear depamn'é from the proper law of the

contract is requisite to the establishment of responsibility.").

Other uses of the term "measure” in Chapter 11 underscore that the term was intended to
refer only to trade-related legislative or. regulatory actions. @W{W@r exaimple, refers
to "measure[s] that require[] an invcsﬁncnt to use a technology to meet generally app]icabie
health, safety or environmental requirements," a reference thai plainly does not include court
judgments. Similarly, mmfers to the "conﬁhuation," "prompt renewal” or

“amendment” of any non-coﬁforming measures, while )}Bﬂt eaks of measures

prescribing special formalities in connection with the establishment of foreign investments, "such
as a requirement that investors be residents of the Party of that invesﬁnénts’ be legally constituted
under the laws or regulations of the Party -. ... Such uses of the term "messures" are consi‘stentl

only with legislation or regulation and do not rpfér to courtju’dgments'. See also, e.g., NAFTA

' Aniéle 1114(2) ("[1]t is inappropriate to encourage investment by relaxing' domesﬁé health,

safety or environmental measures."). o | ” |

| The term "measure” also appears several hm&ed ﬁmcs in other parts of the NAFTA,

“each time making clear that the agreement as a whole is concerned only with trade- and
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~ example, speaks of regulatory meésurcs aimed at the imposition and collection of taxes, serting'
forth the extent to which such measures are subject to Chapter 11's arbitration provisions. |See

NAFTA Article 2103(6). The end}ety of Chapfer 7of the NAFI‘ A’is devoted to "Agnculture

and Sanitary and Phytosanitary Measures,” while all of Chapter 9 is devoted to "Standards
Related Measures," which are-deﬂnéd as "standard][s}, technical regulation[s] or conformity
assessment proc;cdure[s]." NAFTA Article 915. "Mensurcs‘; is used in Article 302 to refer to
rules for allocating in-quota imports, and in Articles 309-315 1o refer to non-tariff expoﬁ
restrictions "such as licenses, fees, taxation and minimum price requirements.” Seg also NAF TA
Article 605. The term app;:ars countless times in simjlar fashion throughout the NAPTA', ‘
reinforcing a definition of "measures” that ‘iﬁcludes only legislative or regulatory ’actio‘ns that
concern trade and investrent.¥ | | |
Indeed, in the more than one thousaﬁd pages that constitute the NAFTA, including neaﬂy '

300 separate Articles as well as numerous-annexes and supplemental agreements, the sole use of =

the-term "measures" in the context of judicial action is a reference in only four Articles to

¥ See, e.g., NAFTA Articles 315 & 605 (using "export measures” as synonymous with export
restrictions, such as higher prices on certain goods); NAFTA Article 512 (administrative customs
"determinations, measures and rulings"); NAFTA Articles 602(1), 606 (energy regulatory rneasures)
NAFTA Article 607 (national security measures); NAFTA Article 904(1) (measures relatullg to safety,
the protection of human, animal or plant life.or health, the environment or consumers, mcludxng
prohibitions on importation of goods and services); NAFTA Article 1201 (measures relating to cross-
border trade in services), NAFTA Article 1210 (preventing measures relating to licensing and :
certification from becoming barriers to trade); NAFTA Article 1304 (discussing measures \'adopted or
maintained” (o prevent interference with public telecommunications networks); NAFTA Article 1305
(requiring NAFTA parties to adopt antitrust measures, "such as accounting requirements, requirements
for structural separation” and other "rules" to prevent anticompetitive conduct); NAFTA A'rucle 1406
(equating "measures” with "regulation, oversight, implementation of regulation and . prolcedurcs

") NAFTA Article 1502(3) (rcquxnng action through "regulatory control, admxmstranve supervision
or the application of other measures . .. .").

11
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expand the scope of Chapter 11 to include jury verdicts.or other domesnc court Judgments

"Provisional" or '-‘interim measures" are well-rcco'grflized as having a specialized meaning

in the field of international arbitration that bears no re,latiox'% to the "measurés" that are covered by . *
. . ) : i .
NAFTA Chapter 11. The terms generally refer to preliminary actions taken "to preserve the

respective rights of the parties” pending & decision by a court.or tribunal where necessar)" 10
I .
prevent a party from suffering "irreparable prejudice.” Paraguay v. United States, 37 I.L.I\I{I. 810,

818 (1.C.J. 1998); see also, e.g., D.A. Redfern, WLWMM

Protection -- Is the Tide A!& ut to lgm. 30 Tex. Int'l L. J. 71, 78 (1995); C. Browcr& WM
|
Tupman, MMMMM&MMHM&M 80 Am. J. [ot]

L.24 (l986) ("[T)he rules of most intemntionnl arbitral regimes authorize a tribupal to order

interim or provisional measures . . . .").

This is precisely the manner in which the terms "provisional” or "intenm measures') are

used in the NAFTA, ATGERIRBA R Rthorizes internationa] arbitral tribunals to "order an interim

rheasure of protection to preserve the ribghts ofa disputing party, 61' to ensure that the Tﬁbu:lml's

jurisdiction is made fully effective, including an order to preserve evidence in the possessioln or

control of a disputing party or to protect the Tribunal's jurisdiction." Similarly JATGEICY
which apphes only to intellectual property d.tsputes, requires.each NAFTA party t0 "prov1d that

its )udxcml authorities . . . have the authority to order prompt and effective provxswnal measures"

to enjoin an alleged mfn.ngement of intellectual property nghts and "T.o preserve relevant 3
A
/R

6"
m
=z
o~
2
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evidence in regard to the a]leged.infringemen;." NAFTA Article '1716(1). Sss also NAFTA
_:Anicle 1715(2)(f) (judicial authorities musf have power to order ; party who improperly
requested provisional measures m an intellectual property ciisputc to compensate the party,
"wrongfully enjoined or restrained . . . .").
Clearly, the recognition of an international arbitral tribunal's authority to issue interim
measures of relief does not imply that the judgments of domestic courts are "measures” subject to
arbitration under Chapter 11. Nor do the references to court-ordered provisional measures in
intellectual property dxsputes suggest that court judgments are subject to arbitration under

Chapter 11. Indeed, under the terms of Chapter 17 ("Infelléctual Property"), even provisional

—

'measures issued in intellectual property cases are not subject to arbitration under Chapter

fitakes clear that arbitration was not intended a's‘th.e'proper coﬁrse for challenging a
provisional ;zaeasure, as it requires NAF'FA?iiajﬁes to allov_vi defendants to "bave those measures
reviewed by [the relevant NAFTA party's] judicial authoritilesv ‘... NAFTA Article 1716(5)(b).
Moreover, in drafting Chapter 17, the parties to the NAFTA were careful to avoid
imposing obligaﬁorls that would subject a court judgment (as opﬁosed to other forms of
government action or inaction) to challengé under the agreement. In each of Chapter 17's
rcferences to court-ordered provisional or interim rﬁeasures, Lﬁe only obligations imposed are
those that require the parties to-ensure that their courts are empowered o tnkel particular action,
See.e.g., NAFTA Article 1715(2), (5); Article 1716(1) ("Each Party shall provide that its judicial
guthorities shall have the authority" to issue certain orders).., While a government coﬁ]d be
challenged under the NAFTA for failing o empower its judicial authorities as required in

Chapter 17, in no case does the Chapter impose requirements that would subject a court

13 Q‘?‘?’S\DEN?@(
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judgment itself to challenge as 2 "measure.”

In any event, even if court_-ordered provisional rmeasures in intelléctual property épses .
could somehow be challenged in an arbitration under NAFTA Chﬁpt_er 11, such provisional
measures are entirely distinct from the sort 6f coﬁn jddgmcnts that Loewen challenges here.
Anticle 1716(6), for example, provides that the judj"cia.l authorities of the NAFTA parties must

"revoke or otherwise cease to apply the proviéional measures . . . if proceedings leading 0

decision on the merits are not initiated” within a certain period of time. In the event t.hat‘ .
proceedings leading to a decision on the merits of the case are initiated, NAFTA Anicle ll\'ll 8(7)
requires the NAFTA paﬁies to provide fof a "review" to determine whether the provisional
measures should be modified, revoked or confirmed, Both of these provisions show that the
issuance of provisional measures is entirely independent of court proceedings on the merits and,
indeed, that a proéeeding on the merits need not even ex;lst for provisional measures. to be }ssued
in the first instance. Thus, even if Chapﬁ:r 17 could be construed to include court-ordered
"provisional measures” within the scope of the term "measures” in Chapter 11, ii makes clelar that
court judgments on the merits of a given case — such as the court judgments challenged he!re —
are not arbitrable "measures" for purposes of Chai:tcr 11. Cf., e.g.. C. Higgins, Interim Measures
in Transnationsl Maritime Ashitation, 65 Tul. L. Rev. 1519, 152324 (1991) ("Proyisional or

" interim measures of relief are distinguishable from interim awards. Generally interim awards

involve rulings on the merits or substance of the dispute.": whereas interim measures of relief are
merely "orders given by the arbitrator/s for the pmservau'dn of ﬁghts and property" pending the

proceedings on the substance of the case) (quoting 1CC Arb. Comni’n, Report on the Problems of

Interim/Partial Awards § 1.1 (1985)); P. Essoff, Finland v. Denmark; A Call to Clagify the
4 | 45
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841 (1992) (the ICJ's "power to hear a case on the merits is distinct from its power to indicate

.__.:..____..__

provisional measures.").
It is also significant that the term "measures” in NAFTA Article 1101(1) is modified by

the phrase "adopted or maintained." As noted above, this additional limitation is inconsistent

with court judgments, as court judgments are not "adopted or maintained,” but instead are
"rendered,"” "issued" or "made.” Sss Supraat ___. Although the phrase "adopted or maintained"

" is used throughout the NAFTA, it refers in each instance only to legislative or regulatory rules or
actions that concern trade and investment, and never to court judgments;_. See, g.8., Supplemental |
Agreement on Environmental Cooperation, Annex 36A, 1 4 (Sept. 13, 1993) ("proccdurcs}
adopted or maintained” by Canada); NAFTA Article 2104(3) (requiring certain "measure[:'s]
adopted or maintained" to be "tempofar& and 5e phased out pr§QESSiV81y"); NAFTA Article 314
(conditions und;:r which a Partsi l‘may adopt or mﬁntajn any duty., tax or other charge on the
export” of goods); NAFTA Article 906(4) ("tcchnipal regulation adﬁpted or maintained");
NAFTA Article 910(3)(a) ("any standard or conformity assessment procedure proposed, acilopted
or maintained"); NAFTA Annex 301.3, § B(2)(b) ("tariff rate quotas adopted or maintained);

NAFTA Article 1210 ("any measure adopted or maintained by a Party relating to the licensing or

certification of nationals of another Party") NAFTA Am::le 1302(7)(d) ("a llcensmg, pemut,
registration or nouﬁcauon procedure whlch if adopted or ma.mtmncd .."); NAFTA Article
2005(4)(2) ("a measure adopted or maimaincd by a Party to protect its human; animal or plant

life or health . .. ."); NAFT A Article 719 ("any control or inspection procedu.re or approval

procedtire, proposed, adopted or maintained . ") NAFTA Article 702(3) ("measures adopted
: , _ S\DENT,
15 %
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or maintained pursuant to an intergovernmental coffee agrccment "). Such usage throughout the
NAFTA merely underscores that Chapter 11 was not intended to apply to domestic court

judgments.

In short, whether in the cdmext of the NAFTA or in international practicc‘ generally, the
limiting phrase "measures adopted or maintained" in NAFTA A.iti'cle 1101 applies only to |
legislative or regulatory actions and excludes domestic court judgments from its scope. It. is not
surprising, therefore, that the President of the United States, when he transmitted the NAETA to
- the U.S. Congress for approval, explamed that "the NAFTA's rules generally cover state and
" local _m___;ggulangnﬁ, as well as those at the federal level " NAFTA Implementation Act,

Statement of Administrative Action, p.8 (Nov. 3, 1993) (emphasis added). Because Chapt;r 1]
applies only to such "laws and regulations," this Tribimal lacks jmisdiction to address Loew"en's
challenges to the judgments of the Mississipiai éopﬂs.
C The Object And Purpose Of The NAFTA
The purpose of the NAFTA is quite clear: to ;:nhance, trade and investment among
_Canada; Mexico and the United Smtei. & NAFTA Chapter 102 ("Objectives"). The
agreement's principal gbals are to "eliminate barriers to tradé" amoi:g the three countries, to .
'i:pmmote conditions of fair competition in tiie free trade area,” to increase "investment
‘. 0pportunitic§" and to "provicie édequatc and cffective protei:tion.and .enforcement of intell ctua] '
property rights" in each of the three oouhiries. Id. To these énds, the NAFTA includesa

mechanism for the resolution of disputes concerning government "measures” that pertain to wade

and investment. Id; see also NAFTA Chnpter 11. Nowhere in these stated goals is there any

16
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, judg‘xi:ent is a jury's award of damages ina purely private "contract ,disputg. unrelated to any
govemnment measures, tﬁat was év_enhxal]y setled out of cémn. |

* 'In fact, the inclusion of such proceedings within the scope of Chapter 11's disputg
resolution mechanism would be inconsistent with the stated goals of the NAFTA. As notled
above, Chapter 11 seeks to facilitate the orderly resolution of trade and investment dispuﬁs by

requiring aggrieved investors to waive their right to challenge a government measure in a

N AT Gl A TIZ I ()8 I the view of the NAFTA's drafters, this

domestic court, S¢g
requirement wes appropriate because the more traditional requirement that an investor exhaust all
local remedies before proceeding to intematic;nal arbitfation,"far from helping to minimize the
political problems associated with investment disputes, could actually heighten them, as rrlnost
governments would objéct strenuously to an international tribunal acting as an appeals cmim for
domestic judicial decisions." U.S. White Paper of Talking Points for Carla Hills, supra. The
NAFTA's drafters thus made clear that the inclusion of domestic court judgments within the
scope of "measures” that c;émld be éhauengéd in arivitation,Would frustrate the very purpose of

the dispute resolution mechanisms that are vital to thé NAFTA's success. Cf,e.g., D. Price, An

es and Inve

Settlement, 27 Int']l Law. 727 (A1-993) (Chapter l'l "was an essential elem'_en_t of an agreement that
was to provide the basis for hen.l.isp‘heric»free tradc."). | |

Because Loewen's challenge is so contrary to the expressed intent of the NAFTA parties,
representatives of the NAFTA govcrnmehts have spoken out aﬁainst the filing of Such lawsuits,
For gxamplé, Canadian trade officials recently cémplained tiiat'Chépter 11 was never intended to

permit lawsuits like t_hé Loewen claim and are secking an inicrpmtive agreement among the

17
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NAFTA nations to confirm this point. Se¢ 1. Jack, Ottawa Pushe;v for Refor)n of NAFTA Lawsuit
Provisfons; $1-Billiqn in Claims, Fiﬁ. Post tAprL 20, 1999) at CO3; P. Morton, Washingtoln Cool

10 Rewriting Key NAFTA Clause: Canada Urged Review: Aim. is to Limit Firms' Ability rrl Sue
Governmenis, F inancial Post'(Jan.A23, 1999) at DO09. Sucﬁ an effort only underscorc; that|the
inclusion of court judgments w1thm thé meaning "measures" would be inconsistent with the |
object and purpose of fhe NAFTA.

D. Even If The Meaning And Scope of The Term "Measures” Were Ambiguous,
Canons Of Treaty Interpretation Require That The Term Be Interpreted To}

- Exclude Domestic Court Judgments !

It has Jong been a prinéiple of customary international law that treaties are to be

interpreted in deference to the sovereiyty.of states. See, e.g., EC Measures Concemning Meat

and Meat Products (Hormones), 1998 WL 25520, Report of the Appellate Body at *71 n.154

(WTO Jan. 16, 1998); Nuclear Tests Case (Australia v, Frange), 1974 1.C.J. 267 (1974).

International tribunalsJ repeatedly insist on an "unequivocal indication” of a "voluntary and]

indisputable" acceptance by a sovereign of the tribunal's jurisdiction. ga&gggmm

1.C.J. 6, 63-64; Cass

Pupishment of the Crime of Genocide, 1993 1.C.J. 325, 341-42. Given this strong deference to

sovereignty, "[i]f the meaning of a term is éxﬁbiguous, tﬁat meaning is to be preferred whigh is
less onerous to the party assuming an obligation, or whicﬁ interferes less \ﬁth the 'tcrritorial;l and
' personal supremacy of a party, or 'mvol‘ves less gcﬁcra;l- rcsﬁﬁtiéns lipon the i)mies." R. |
Jennings and A. Watts (eds.), Qpp_;nhgmlm_emggr_@u.@w_, Qtﬁ éd., Vol. I, p. 1278 (Longman
1992), | I

18
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Clearly, an unwelcome review of a country's domestic court judgments through
international arbitration would Signiﬁcamly interfere with‘ that coimtry’s territorial supremacy.

As one noted scholar has observed, "[a] concept of dema] of j Jusnce which exposes 10

investigation the substance of tbe Judgmcnt rendered is an evxsccmtxon of the very corpus of the
sovereignty doctrine and its precious tenet of freedom from mtexfercncc on the part of other
States. Iﬁ cases of ‘this-kihd, what would actually happen is that an international tribunal \would
operate by way of a court of appeals.” A. Freeman, Mmmmmig '
Denial of Justice, 146 (1938). The parties to ‘the NAFTA reclognized as mucﬁ in the course of the
pegotiations of the agreement, and included provisions in Chapter 11 expressly to avoid s?ch
interference. See U.S. White Pape;, supra. See also, .8, ﬁg&lg_m_'l:m;,ulx, 1970 i.C.J.! at 157-
58 ("If an iﬁteman'onnl tribunal were to . . . _examine thc_regularity of the decisions of municipal
coutts, the international tnbunal would turn out to be a 'cour de cassation’, the highest court in

the mumcxpal law system. An international tnbuna] on the contmy belongs to quite a dlffcrcnt
order; it is ca.lled upon to deal with intematjonal affairs, not municipal aﬂ'airs.f') (separate

opinion of Judge Tanaka).

Because the parties to the NAFTA expressly sought to prevent international review of
domestic court judgments, it would be unreasbnable to constmev t!;e ﬁhmse “measures adopted or
maintained” in Chapter-i 1 to refer to doﬁacstic court judgrﬁehts. Even if the'tt;nn could plausibly
be so construed, settled principles of international law require that such an émbiguity (if it can be
said to exist at all) must be resolved to exclude domestic court judéments from Chapter 11's |
scope. To ii.nfcr the parties' consent to have their court judgments challenged in international

proceedings on the basis of such languagé _.would ignore fhe “"fundamental principle of

19
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 international judiciel settlement” that a tribunal “not uphold its jurisdiction Waless the intention 16

L1998 1.CJ. at 64

confer it hes been proved beyond reasonable doubt.”

I, BVEN ASSUMING THAT A COURT JUDGMENT COULD BE A "MEASURB"
WITHIN THE SCOPE OF CHAPTER 11, THE COURT JUDGMENTS comLArNED
OF HERE A.RB NOT "MEASURES" BECAUSE THEY WERE NOT RENDERFI? BY

Although the majority of Loewen's complaint concertiis attions of purely private entlties
a8 to which the NAFTA as fio application, Loewen bases its ¢laim, in part, on judgments of the

trial court and Supteme Court of the State of Misaissippi. Betause Loewan shose to settla the

‘Mississippi litigation, however, thereby denying higher coltts any opportunity to feylew and, if

neconsnry, eorrect the judgrients that Loewen now seeks to chnllenge those judgments cannm

aven adsurmlng that & eoust judgiment could ever be viewed a3 2 “megsure.”

It ls well-gettled in international law that"(jjudicial aeten is a single sction from
beginning to end and it cannot be said that the State has spoken finally until all appéals have
been nxhnuated." K. Borchard, “‘Resi:onsibilitf Of-.'States; at the Hague Codifitation Confersnce,"
24'AmiJ, Int'l L. 517, 532 (1930) (tiling ABelg‘ian delegate'),v This i$ so becauie, until the judiefal

system 48 & whole has iud the opportunity to act, the result i subject to chasnge. '*it cannot be

: dewrmihed whother there is any {aternational respﬁnsxbihty uptil it i known What the f‘lnal #tato

action will be, a fact which cansiot be k.nown until avmlable Bppeals and foeal oppomm.iuea for
correction of the error ot wrongfiy act, if any, have been exhausted.” Id. at §33. Because ai
international obligition vun only be breached when it becormds "aeﬁmuvety‘ fmpossible fos the

State” to comply with that obligation, see Yearbook of the Itit] L. Comm'n of 1978 8t 93, 4

20
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judicial action could only be a "measure” for purposes of NA.FTA.Chapter 11 when it is t!he final -
act of the judicial system from which no further appeal is possi_blé. See, e.g,, E. Borchard, The
mmmg&nﬂmm 198 (1915) ("It is a fundamental principle that | . . only
the highest court to which a case is appealable may be considered an authority involving the
responsibility of the state."); m&m_eis_\u'tzw 1959 1.C.J. 45-46 ("Before the
tribu.nais of the respondent State have handed down its final decisiqn, the Stéte méy not be
considered liable intemationally because and for the simple and good reason that the damage bas

not as yet been consummated."); Freeman at 634 ("It is not disputed that courts are able to

involve the State in responsibility, but the judicial decision with which it is confronted must be
_ , ‘ . |
final and without appeal.") (quoting League of Nations Publications, Basis of Discussion, [Vol.

111 Responsibility of States pp. 41-51 (1929)).

In this case, several avenues of appeal were available to Loewen that the company, for its

own private reasons, elected not to pursue, For example, rather than settle the case, Loewen
" could have sought review of the Mississippi Supreme Court's decision to uphold the full
supersedeas bond requirement in the United States Supreme Court. Indeed, the United States

Supreme Court has already once granted a pelition for review in virtually ldenncal

circumstances. Sﬂ E.qnnszQ.Q.._,_I:.mln& 481 U.S. 1 (1987) (reviewing claim that Texas

court violated constitutional right to due process by requmng Texaco to post an appeal bond in
excess of $13 billion in ofder to obtain stay of execution of j.udgmein on jury verdict of $10.53
billion). | l.

In addition, if, as Loewen claims, the Mis-si‘s‘sipp-i judgmeént truly represented the majority

!

of the company's net worth, Loewen could have petitioned for reorganization under the l

21 |
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bankruptcy laws of the United States. In so doing, Loewen would have obtained an automatic

stay of execution of the Mississippi judgment (the very aim of the supersedeas bond) and:would

have been free to pursue an appeal of the Mississippi judgment while in the rcorganization

proceedings. Sge 11 US.C. § 362; Rmn,zgﬂ,‘ 481 US at 22 (Brennan, J., conc;urring) ("Texaco

clearly could exervise its right to appeal in order to protect its corporate interests even if it were

forced to file for bankruptcy under Chapter 11 [of the U.S. bankruptcy laws]. Texaco, or its
successor in interest, could go forward with the appeal, and if it did prevail on its appeal .. .

bankruptcy proceedings could be terminated.") Of course, this is precisely what Texaco and

the

countless other companies have successfully done when confronted with large judgments.| See In

e SGL Carbon Corp, 233 Bankr. Rep. 285, 289 (D. Del. 1999) (s company "facing po;exTiauy

devastating litigation" is well within its rights to file for protection under Chapter 11 of the

bankruptcy laws).

Loewen can offer no reason why it could not have pursued these and other remedies

rather than settle the case. Indeed, Loewen itself made clear at the time of the underlying
litigation that it was aware of these options, but that it elected to settle the case for its own

privvate business reasons. Seg, .8, Dow Jones, TSE Sets Record Thanks To Golds, Toronto

(Jan. 26, 1996) (quoting Raymond Loewén as conéidering opti’ons of bankruptcy protection

us.

Star

Y

posting of the full bond, or apbga.ling the Mississippi Supreme Court's bond ruling to the U.S.

Supreme Court), 'Having made its choice to forego the appefllate process, Locwen cannot now

aftribute its injury to any “measure adopted or maintained” by the United States.

0l THE CLAIM IS NOT ARBITRABLE BECAUSE A PRIVATE AGREEMENT TO
SETTLE A PRIVATE LITIGATION MATTER OUT OF COURT IS NOT A

22
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As already noted, NAFTA Chapter 1 1 authorizeé a‘n’investor' to initiate arbitration
proceedings against 8 NAFTA country only with respect to "measures éd0pted or maintained" by

that country that are alleged to be in breach of the NAFTA. Sce NAFTA Asticles 1101(1), 1116,

1117. The injury that Cleimants allege in this case, however, resulted directly from their own,
* unilateral decision to forego their appeal of the O'Keefejufy verdict aﬁd to settle the litigii;tion
out of court, and not from any government "measure.”. Even if the court judgments that pxl'cceded
the settlement agreement could be c‘onstrued‘ as "measures" for purposes of Chapter 11 — which,
as explained above, they cannot be -- the voluntary settlement agreement that imposed a le|ga1‘
obligation on Claimants to pay mooey io O'Keefe surely cannot be considered a govcmmént

"measure” under the NAFTA.

The mtcmatmnal law of state responsibility has long recognized that an "act or omission

shall not be imputable to the State if it was provoked by some fault on the part of the mjured

-y

alien h.unse.lf " International Law Comm'n, Revxsed Draft on Responsnbxllry of the State fo
Injuries Caused in-its Territory to-the Pmon or Property of Ahens. U.N. Doc.

A/CN:4/134/Add.1, ant. 17(3)(1961) s;s__sgD Bederman, tributory Fault

Responsibility, 30 Va, J. Int1L. 335, 342, 346 (1990) ("State respon's:bilitjr is only engaéed
When an act or omiﬁsic;n is aﬁributed to a state.") (citing Htre.atises). Contrary td t.hé alle_gaticl'rns set
forth in their Notice of Claim, and as il.lumwd abqvé, Claimants were not "coerced" by .t.hie_ :
- Mississippi court judgments to settle the‘ O'Keefe;. litigation and were free to pursue numcroixs
domestic avenues of appeal. For their own private reasons, CM& chose not to do so and,

instead, entered into an agreement to settle their differences with the injured party, Jerry O'Keefe.

23
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agreement — which is the m_)un' complained of here --iwas thus entirely Claimants' o»{vn choice,

Claimants have not asserted an arbitrable claim against the United Stgte§ under the NAFTA.

1
|
!
i
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and his advisors, or between such advisors (a)}(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitufe a clearly unwarranted invasion of personal privacy [(b)(6) of the FOIA] )
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
' purposes |(b){7) of the FOIA]}
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift, financial institutions [(b)(8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA]

RR. Document will be reviewed upon request.
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January __, 2000

MEMORANDUM FOR JOHN D. PODESTA

FROM: BETH NOLAN
GENE SPERLING
PETER RUNDLET
JOHN DUNCAN

SUBJECT: Urgent Need for Policy Guidance to Relsolve Interagency Litigation Strategy
Dispute in Loewen NAFTA Arbitration :

The purpose of this memorandum is to seek your guidance in helping us resolve an
interagency dispute that raises important policy considerations over the appropriate jurisdictional
defense to advance on behalf of the United States in the Loewen Group, Inc. v. United States
NAFTA arbitration. As outlined below, there are strong equities favoring the different
jurisdictional arguments in this case, and the approach we take likely will have significant
implications on the nature and extent of investor protectlons afforded by the NAFTA --
including, possibly, the long-term viability of the NAFTA itself. Because the Department of
Justice must file its brief by February 15, we must resolve this issue as soon as possible.

Background

On October 30, 1998, the Loewen Group, Inc. ("[Loewen"),'a Canadian corporation, filed
a Notice of Claim for arbitration against the United States under Chapter 11 of the North
American Free Trade Agreement ("NAFTA"). Chapter {11 was designed to encourage trilateral
investment by establishing rules of fair treatment of forellgn investment and investors, and by
' establishing a means for resolving disputes between investors and their host governments.
Among other things, Chapter 11 authorizes.an aggneved investor to "submit to arbitration under
this Séction a claim" that a host government has breached its obligations of fair treatment under
Chapter 11 to the Additional Facility of the International Centre for Settlement of Investment
Dlsputes ("ICSID") in Washington, D.C.

Loewen contends that the United States is liablefunder the NAFTA for $725 million in
damages that resulted from court judgments rendered agamst Loewen in a Mississippi state court
proceeding in which a businessman sued Loewen for $16 million as a result of a failéd business
deal. After a controversial trial, during which Loewen clontends the court improperly permitted -
the plaintiff's lawyer to inflame the jurors with anti-Canadian, racial and class rhetoric, the jury -
returned a verdict of $500 million against Loewen, incly ding $400 million in punitive damages.
Loewen attempted to appeal the verdict, but claims that|it was unable to post a supersedeas bond
in the amount of 125% of the judgment, as requued under Mississippi law to stay the judgment
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pending appeal. After the Mississippi Supreme Court upheld the bond requirement, Loewen
settled the case for su'uctlrred payments of $175 million (which at the time had a net present
‘value of $85 million), arguing that the bond requirement|effectively denied it the opportunity to
appeal. Thereafter, Loewen submitted its claim for arbrtratron contending that the large jury
verdict and the Mlssrssrppr courts' refusal to waive or reduce the bond requirement were unjust -
and discriminatory, in vrolatron of several standards set forth in NAFTA Chapter 11.

The Issue

The Department of Justice is defendmg the United States in thts matter, coordinating with
its client agencies, the Department of State and the Office of the United States Trade
Representative ("USTR") Although there appears to be a general consensus among the agencies
that the United States is in a weak position with respect to the underlying merits of the case,

State and USTR are more sanguine about our chances foW success.on the merits.

The gravamen of the current drspute is over how broad the jurisdictional argument the
United States makes in this case should be. Justice feels |that our strongest defense is to put
forward a broad jurisdictional argument -- that the arbrtral tribunal lacks jurisdiction in this case
because NAFTA Chapter 11 applies only to "measures adopted or maintained" by the United
States and that the judgments of domestic courts are not ' 'measures” as that term is used in
NAFTA. State and USTR oppose advancing one of the broader jurisdictional arguments (which
are outlined below), because they feel a jurisdictional argument is not likely to prevail and, in -
any case, would undermine the ability of U.S. investors to challenge unfair and drscnmmatory
court judgments abroad.

~ Resolving this question requires a careful balancing of policy and polltrcal concermns on

the one hand, against the probability of success of drfferent legal arguments, on the other. ‘With
the exception that everyone agrees that "we want to win thlS case," Justice and State/USTR --
despite months of discussions -- have been unable to reach agreement on the substance and
relative importance of the legal and policy arguments. Most recently, we chaired a meeting with
senior officials from Treasury, State, USTR, Justice, and Commerce that resulted in no

" appreciable movement toward resolving these i issues, Because of the complexrty of the issues
and the importance of resolving them appropriately and in a timely fashion, we felt your
guidance was necessary.

Policy Considerations

[t is important t to outline the primary polrcy concems and disputes that are the backdrop
to the alternative legal arguments. Everyone agrees that winning this case is important. In
* addition to the cost of a high damage award, Justice feels ‘a loss is likely to generate a great deal
of pohtrcal hostility toward the NAFTA, particularly if the NAFTA is construed to effect a
waiver of sovereignty that would permit an international tribunal effectively to sit in review of
decisions of United States courts at the election of forei ' investors. Justice has noted that the
case already has received significant media attention and fears that the possible headline
/\}}\I TA Panel OQverturns Mississippi State Court Ruhng', U.S. to Pay Millions" may threaten
the\c ntinued existence of the NAFTA. Even if the NAFTA were not undermined, Justice
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argues that a loss on the merits would establish a dangercl)us precedent whereby the U.S. could
effectively become a guarantor with respect to any judgment rendered against a foreign investor
in the state or federal courts of the United States. Further, Justice argues, given that the U.S. is

. alone in its recognition of large punitive damage awards, | the cost of allowing challenges to our
court judgments far outweighs the benefits that U.S. mvestors may gain from being able to
challenge foreign court Judgments Because Justice feels that our best -- and possibly only --
chance to win this case is to win a jurisdictional argument they would prefer to argue that court
judgments are not "measures” under NAFTA Chapter 11 -

State and USTRl on the other hand, feel that making this argument would severely -
undermine our policy of protecting U.S. investors abroad by limiting their flexibility to challenge
arbitrary, expropriatory, or otherwise unfair court Judgmé:nts in other countries (particularly
Mexico, where the U.S. Government and World Bank reports have confirmed the continued
existence of corruption). State and USTR point out that, because our pleadings will likely
become public, the loss of investor protection will occur ;ega;dless—rrrespectrve of whether the
U.S. prevails on this point, and further, that our a.rguments might eventually undermine
protections we have under other trade agreements, such as our Bilateral Investment Treaties
("BITs"). While State and USTR recognize the danger to the NAFTA of losing this case, they
feel that Justice overestimates the likelihood that we willilose on the merits and they argue that
we will face certain criticism from the investment community if we argue that court judgments
are not covered by Chapter 11. ' '

The Alternative Jurisdictional Arguments

1. Court judgments are not "measures" for purposes of NAFTA Chapter 11.

The broadest possible Junsdrctronal argument is that domestic court decrsrons can never
be "measures” as defined by NAFTA Chapter 11, Becau‘se Justice believes that the United -
States' best hope for success in Loewen is through a Junsdrctronal defense, its preferred argument
is the broadest Junsdlctmnal bar. Although Justice recognizes that it is not unassailable, it feels
that the argument is strong for the following reasons: (l) Chapter 11 applies onJy to "measures
adopted or maintained" by a government, (emphasis added) and although the term "measures" is
defined non- -exhaustively to "mclude[] any law, regulation, procedure requirement or practice,"

legislative and executive acts as opposed to verdicts rendered by the judiciary which are not
"adopted or maintained"; (2) because Chapter 11-is, at most, ambiguous as to whether the
drafters intended to include court judgments within the definition of "measures," and because it
. is a canon of treaty interpretation that ambiguities in international agreements'are to be resolved
in favor of sovereignty, court judgments should not be m'cluded within the definition of .
"measures"; (3) State and USTR could not identify a smgle occasion in which an international
tribunal used the term "measures" to conclusively refer tt? domestic court judgments; and (4)
Professor David Bederman, an international law expert whom Justice consulted upon the

gS! EI‘ '
Q‘ Rr\ugh this memorandum refers only to the positions of State and USTR -- the client agencies in this matter
mmerce and Treasury appear to concur with the State/USTR posi Jon, based on our semor -level meetmg Wthh
mclud ud these agencies.
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recommendanon of the State Depanment "fully endorsed" Justice's approach and agreed that
thrs argument is legally viable. : :

State and USTR have strong reservations about Justice's approach, even from-a strictly
~ legal point of view. They argue that this jurisdictional ar!gument is unlikely to prevail in an

international tribunal because this definition of "measures” requires a radical departure from
customary international law (and the BITs) and there, was no indication by the parties to the
NAFTA that they clearly intended this result. They poin't out that the definition of "measures" is
illustrative, not exhaustive, and that the term is commonly understood to include all actions by a
state. State and USTR also argue that Justice misapplies|the "ambiguity favoring soverelgnty
doctrine here. Furthermore, because the Justice interpretation conflicts with the use of the word -
"measures” elsewhere in NAFTA, where it clearly includes court judgments, it could have
negative consequences for other parts of the Agreement, such as Chapter 17, covering
intellectual property. '

Our close review of the legal arguments does not persuade us that Justice's approach is
_certain to prevail, nor does it appear to be frivolous. It may, in fact, be the best argument to win
this case, but this possibility needs to be weighed againstithe probable costs of making it.
AJthough both sides point to the NAFTA's drafting hrstory in support of therr views, what
remains of the negotiating history is Sparse and inconclusive.

2. Court judgments in cases not initiated by the government are not "measures" for purposes
of NAFTA Chapter 11. ' .

- Even though Justice prefers the broadest jurisdicitional argument (since arguments |
distinguishing between types of court judgments are unmoored from the text.of the NAFTA),
Justice is comfortable making the more narrow Jurrsdrctlonal argument that only those court
judgments that result from executive action, including an enforcement action, would be a
"measure" subject to NAFTA Chapter 1}. Justice argues that this compromise strikes the
appropriate balance between winning this case and protecting U.S. investors abroad because,
under this theory, the only situation in which there wouldbe no "measure” that could be
challenged by a foreign investor is the situation in Loewen.-- where the only government action
is judicial action in a lawsuit between private parties. : ‘

State and USTR argue that most of the failings of the first argument apply here, as well.
First, they believe that this argument will be unlikely to prevail and that we will diminish the
protections for U.S. investors (not only under the NAF TAJ but potentially in the BITs, and in
future investment negotiations, as well) just by makmg the argument Second, even if we win,
State and USTR believe this approach provrdes madequatle protection to U.S. investors because
the dangers of unfair or corrupt court judgments in private disputes abroad are real and far-
reaching, and will ultimately harm our efforts to promote fair and transparent legal systems .
worldwide. In response to these concerns, Justice disputes the magnitude of this danger, noting
that State and USTR did not identify any examples of harm to a U.S. investor from a court
decision that did not involve | unproper influence by executlve or adrmmstranon officials.
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3. Court judgments can only be "measures” if the highest available courtina Judicial system
has been given an opportunity to review the decision. . :

This is the only jurisdictional argument that State and USTR are willing to make.> State
and USTR argue that requiring investors to appeal court _)udgments to the highest available court
before they can be "measures" under the NAFTA has more support in customary international
law. Although they concede that it is not clear that this jurisdictional argument would prevail in
this case, for the reasons that Justice points to below, it does attack one of the most troubling
aspects of Loewen's claim -- that it chose to settle instead of giving the higher courts an
opportunity to correct any errors below. More unportantly, this argument strikes a better balance
between minimizing the impact on U.S. investors abroad, while advancing the rule of law -
through judicial accountability.

Although Justice is willing to make this argument:as a subsidiary argument to a broader
jurisdictional argument, they feel it has several weaknesses by itself. First, it is difficult to argue
that a final trial court judgment -- which is a fully executable action -- is less "final" for purposes
of state responsibility than a statute or regulation that hasnot been challenged in court. Second,
since the NAFTA explicitly waived the traditional requirement that a claimant must first exhaust
- domestic legal remedies before proceeding to arbitration, lit would be difficult to persuade the
tribunal that exhaustion of the judicial process is required| before a court judgment becomes a
measure under the NAFTA. Third -- and probably most damaging in this particular case,
Loewen will have a strong futility argument since they would have been required to either
petition the U.S. Supreme court for an emergency stay of enforcement of the underlying
Judgment and for a writ of certiorari on the question of the Mississippi Supreme Court's refusal
to waive the bond requirement -- both of which are rarely granted, or Loewen could have filed
for bankruptcy protection, w}uch prov1des for an automatlc stay, but which the tribunal would
likely find unreasonable to require in order to have exhausted the Jud1c1al process.

Co'nclusion

As stated at the outset, the equities favoring different jurisdictional a:gumems are strong,

and the consequences of different approaches are s1gmﬁcant While weighing the options, it may - -

 be helpful to keep the following foundational question in mind: If we were negotiating the
NAFTA today, would we seek to include court Judgments »thhzn the definition of "measures,’
thereby gaining greater protection for U.S. investors (primarily in Mexico) while risking the

‘consequences of a loss in a case like Loewen, or would we prefer a narrower definition of
"measures" that excluded some or all court judgments? ' '

At your request, we are willing to meet w1th you to discuss this at your earliest
convenience, to coordinate a principal's meeting to more fully air all views, or redraft this
memorandum for the President's decision.

I?d ed, at one point, USTR suggested that makuig no jurisdictional argumem‘ was prefcfab]c However, the United
State has already filed notice with the ICSID that we intend to make a jurisdictional a.rgumcnt
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Steve Fabry <SFABRY@ustr.gov> \
12/16/99 06:15:12 PM . .

Record Type:  Record

To: - JohnD. Duncan Ji/NSC/EOP

cc; N Non Federal Record <N@ustr.gov>
~ Subject: Loewen: Investment agencies’ contribution -

is attached, in Word Perfect format. Don't hesitate to call if y<|Ju have questions.

You'll see we've used the terms “first", "second” and "third" afguments to mean the ‘arguments that Peter
and | talked about — first means the broad argument that courtjudgments are never measures, second
means the argument that only private cases are subject to NAFTA rules, and third means the argument
that decisions fall under NAFTA rules only when they have been appealed to the hlghest court You may

very well have used a different set of shorthand names for the‘: arguments.

The first paragraph is a super- short summary of our concernsI about the legal arguments' strength. This is
for context —- to explain why we think the "upside" of making the arguments is small. The rest of the paper
is about the "downside" -- the effects on U.S. investment policy. Up to you, of course, whether you need
that first paragraph ifit's redun'dant of what you've already done on the legal issues.

Finally, as |. sa:d to John, this is close-to-final draft. If anyonejin the agencies wants to make more
. changes, 'l provide you a redline showing our suggestions.

--Steve Fabry

‘ - SF LCID LOEWEN DR6.wpd
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FROM:  Department of Justice

» Civil Division |
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901 E Street, N.W. -

Washington, D.C. 20530

Fax No. ' (202) 616-8202 |
‘VoiceNa.  (202) 514-4263 "

SENT BY: Kenneth L. Doroshow -

l
TO: . CynthsSwmemm |
. Steve Fabry |

!

|

|

FAXNo.  202-776-8481 (Ms. Stewart Francisco)
202:395-3639 (Mr. Fabry) |
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MEMORANDUM

To: Chuzles F.C, Ruff
Counsel w the President

From: Raymond C. Fisher
Msoﬁm Attorney General

Purpose: To resolve an interagency dispute over the-effiesty of advancing a particular
jurisdictional defimse on bebalf of the Uited Sm in this NAFTA arbitration.

Timing: Immaediate. i ' l
. T
INIRODUCTION -

' On Ocwber 30, 1998, thaLoewenGroup Ins. ("Laim’%aCmﬂmwpomnon,ﬁleda
NomofcmhmmwwnﬂwUmhdSmmdaChpwuoftheNonhAmu:lcaan
Trade Agreement ("NAFTA"). mwwwm&mmcUmwdSm“wemdumeNAHAfor
S725m1ﬂmmdmga&mﬂkgeﬂymﬂwdhmwmjudgnmmdudmmbmma
Mississippi state court proceeding. TheCwilemmoftheDepMoquﬁce(“DOJ’)m
defendingtheUmtedSmminthism l ,

DOJndourcnunageudshtbscm—mDepmmtofsm("Sm")mdtthHieeof
thnUmwdSmmmmunwwsmﬂ—mﬂyd&guwcmewdmofadmmg
a jurisdictional argument that we have proposed, Ind&fmafth:UnﬂedSmmnmstLoms
clann.DOonuldEGmmM!heuhuﬂmbxmmqmmsdmﬁmmNAPTAChamu
applies only to mmmudoptndormﬂmamed bytheUmtedBtnmandthanhejudgucmSof
domestic courts are not "measures” uthnteruwusedmtthAFTA. State and USTR do not want
us to make this defense, Bmemedeadﬂnsfurmshngmijdwnonalargmmiswm

(December 17, 1999)andmmhwkmuaxnsbbedone.u’mnwdapromptmlunonoﬂhxs
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, \ |
- disagreement, no later than September 1, 1999, }
: ‘ SR
! _
Chamll ofﬂleNAFTAwasdesigmdwencmgemVWGnthamda.Mmmandm:

UmﬁdSmbyosabhslnngndeuf&hmmcmdfomgnmvmwandmmu and by
pmmdmgams for:esolvmgdlspmhdwu:nmvestorsmdﬂwnbostgovm Sn;Damcl

m_ggnmnmuwyum(ms) Amougothcr&mp.dn&apmmnhmmm
aggncvedmvmw"submmomhuaﬁonlmdermmsmonaclaim"wahnstgovmauhm
brmhedmobummofwmenmdermpmn 8ee NAFTA Asticle 11156(1). Thescopet/ﬂ
of the Chapter is limited, however, 1o mmmsadopwdormmm:d by a government relating to /
the investar oy investment ot issue. Sg& NAFTA Aticle 1101(1). [ g
: |
LoewansNAPTAdmmxsbmdonulzwmthmpplsmwom‘tmwhinhahﬂsmsmppz
mmmwedumandem&dmsubsxdiuyforswmuionasamsuhofafaued
business deal, After z controversial trial, during which Loewan conteads the court impropesly
peunmnd!thlmnnﬂ’slawyu'mlnﬂamethqmm'uﬂ-cmra:wlandclasssammmm,!hc
jury returned a verdict of $50Q million sgainst Loewen, mcludmg $400 millian in punitive damages.
Loswenanemptadmap;ulthcvadunbutclannsthammmblempostasupasedmbmdwth:
amountoleS%ofﬂ:erdgment.urequmdlmdﬂMisass:ppllxwtostsythejudgmampmdmg
appeal In Januery 1996, aﬁmhesmmComofM;ssxsmppxwheldthempo&ncndm 125%
mmmwodﬂdhmbmﬁ:MthTMmmmmmm
5175 bond rei ummeﬂecuve denied it he o to
wwgfmﬁ? q y ppoTtunity to appeal

mmdaﬁat&e)vaamd&eMJst&mwm ! refusal to waive or reduce the

bond requirement were unjust and discriminatory, mvmlauonofwvmlmdudss:thtthAFTA
Chapter 11 fmmeaqxnhﬂotuammtoffmgnmmm. Loewen clims that the United States is
hahlenndenhsNAFTAfmwoLanmmmeymdmdmlmsamLMae. seeks to dold the
UmudSmushnblcbrdamagesdlegedlycansedbyth:)ﬁsmppuudmm Loewen submitted its
clsim 10 arbitration with the Internationa] Ceatro for Setlfzment of lavestnest Disputes (" ICSIf) i '
Washingwaz, D.C., seehngalmS?ZSmllwnmdamagas ﬁddd\md

!

SIAIEMENIDE.DEJSSIE

|

DOmepomtoaxgm,amnngothcthmgs,thawoewcn'schmunotarbmableundenhe
NAFrAbma:themdanmddmmwum(asopposcdmmmofoMmgmof
government) are 3ot "measures” vmhinmeswpeanAFp‘AChspmll State and USTR, however,
oppose our edvancing such an ergument. According to State and USTR, the argument is not likely to
pmmland.manyevmt.wuldtmdmmncth:abmtyofus mvmntodullengehzegulnrmd
arhmuycomwdgmnba)mai | ,
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. WhﬂcweundashndShtBsmdUSTRsmmascpohﬂym we balieve that the
proposed axgument is legally sound and, moreover, tha:allowing foreign investars to attack the
decisions of our domestic courts through international atbltmwn ‘could soverely undermins our system
ofmccand.nsuasult,ﬂxmtmthuonmuedmot!heNAFrA. Givey the real possihility of
an adverse decision in the Logwen case if we resch the substantive metits, we believe, for several
masons,thatt!mbalanccofthm;ohcymccmswmghshemlymfwwofndvmhgowugmm

tba: court judgiments are 8ot “measures.” f

7 4
Fust.alossunthemaitsofthelmmaase—whichwbelieveisqmtopm'bleinme a0
absmwnfsﬁvmbhmhngonmudxm—wddmabhabadnguwwwedanwhmbyﬂw
UmdSmMuammtdmNmA,mmymmammmmmm
memdmdmafommmvm(uagmanymmwmhammwmhasa
sigpificant interest) in the courts of the United States, 'I'hxsmxldrwuhmaﬂoodofnrbmnons
' agmnstth:UnmdSm,d:emstufwhcheotﬂdbemdmazy

' ‘Swond.alouunﬂ\emmisml,mualsohkelywgmaﬁeagxmdnlofpaknml
‘hostility towurd the NAFTA. Thecasehasalmdyumvedmﬁmtmadmamnonase "potent
ba:k-doczwnyfothpm-anonstochauengetheAmedanlegalsym William Glaberson, Najfio
Invoked to Challenge Couwrt Award in US, N.Y. Timcs (Jlm.28.l999)atCl se2 2lso, ¢.8.. E. Intany,
Trade Pacts Accused of Subverting U.S. Policies, Commeree, L.A. Times (Feb. 28, 1999) at Al
Mmyhdmdub,bothinmduﬂofgum@mlﬂdyhbeww&nﬂo&wﬁdifﬂm
NMAmoneﬁuawmdwvawmdpMmmhwmm
ceﬁ'ecnwlytositinnvxewofdedmonsowmtedSmescomtsatthsdunondfoxagnmvesm:s gj.

' Glubuson,m("[l.oewen]wmmpommwmumwmequanmofmcmtmwhxch
-domestio civil judicial proceedings will be subject 10 mnauona.l re-examination. ") (quoting Prof.
*David W. Leebron, dean of Columbia Law School);

P.04/I0  F-853

Thnd.webehevethauheargummzhuwmuud{puenbmmt "measures” is our strongest
:;msd::honalargument. Althoushwshmsomosubaidﬁa:yummts.sunhasthatmemdmts ’
‘camplained of are mot "measures” because Loewen t'ailed|to exhaust the domestic judicial'process; we
feclthattheseugum:n!sdmvemu:hoﬂhurﬁumﬁom,thcpxmpulagumenﬂhﬂwmt]udmmu
-are not "measures” and that; standing alone, these subsidiary arguments may not succeed. Profossar
David Bedertan of the Emiory University School of Law} an imt=rustional law expert wham we bave
consulted et the suggestion of the State Department, apm that the principal argument is legally visble
andthu.xfmtnded.msubdmmyugmmlmhkulytowﬂ

- Founh.nmhaSum:nmUSTRhasbeenableto1dmh&anymemwh;chuUS imvestor has
' cattempred to arbitrate a claim challenging a fozasn oomjudgwntmder any mvutmmtueaty
Althoygh the United States clearly has an interest in d‘foxdmg its investors maximion fecbility o
pmmthmmvemummu.quemonwhethuthemnmmbymundUSTRwof
suﬁment pnctxcal significance to justify wnhholdmgthelatmmthatcomjudMarenot
3D Thsupatucularlysogvcntheappmmfmtthntmhngnuonmwhmgfom
oE E occursmUS couwts than in the courts of Méxiso or-Canpda, and-that the United States is
onei usmogmuonoﬂaxgeyumuvedamagesawaxﬂs. Indexd, this imbalance in litigation and
Qlé u damagcssuggmﬂ:npmmngm“ofcom'!judgmenuundameNAFrAmybe
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‘contrary to the interests of thoUS investment cumumty as it would confez 2 competitive. advmmge
~on foreign igvesiars to obin review of U.S. court decisions in internatiogal axbmmn,whxthS
investors cannot do. o .
I
Fxﬁh,thaaxgumcnttbnwepmposexsconsmeut.asapra:ncalm wuhthepohchems
reized by State and USTR. mdxngmw:mdusmitxsmpummtnmmeﬂwahhwoﬁ
U8 mvmwchllengecomdmmsthnmsuhhmwnupt.arbztmyormgtﬂnuﬂousor,
Y mga’gbvanmeatoﬁuals M&wgb%argueduxcomtmdpmmmt measures” for
purpomofNAYrAChaptﬂll omargmmdoesnctfwulcaeaNAFrAChamllMengtw
thesonofgovcmmenlasuunsnbomthchSmtendUSTRappemmbemcd Rathier, because
Q‘L., ahmﬂmw;wmmuummpmblynm&udu”mmu"mﬂmNm&m
~‘ ngyxwedhv&smfmmumwdtoMMMmchﬂenge&emmofgovmxuntoﬁmalsthat
& flead‘madvmmmdwnmevm&oughmemdtmgmmduimmthmelwsmmt
\ "meagures,” #
& Fmaﬂy,em:fmnsubudmyjmsdmmalargumcmsmbmwmlmmmmu
mhwmthmqucmnmmﬁﬁNMAMnM‘uﬂbeﬁlndasunstbe
p)‘/ Ummdmmmnmmm’hum \/"'". RS DN Ia. gd States ay
oM end Caniidian investor challenges a mthSwmeommwmha.
a,\"‘ ¥ rpeﬂhonfurcemomwasﬁleduddwedhytheSumCounoftheUmredSm “Unlike the
memmmﬁﬂh@fnﬂdb&mﬁz@m&ﬁuuﬂmﬂmnoxdwu
’q appw&uwacoulduguematlhsaﬂegedhmmmmdﬁmapnvmm“mmacoum
" judgment. Asweumﬂymn,theonlymymwmchtheUmtadsmunavmdadmmngm
cmzmsof&emmexsﬂ&embmdﬁndswdommw&uﬂdmmmw"m
rforpuposcsufﬂ:eNAFTA. : g .
]
ALTERNATIVES
“DOJ, Sm:andUS’l'havaw@dd.\llgmﬂymtbepastugunwn&smrmlwths
'dssagreement. As g result ofthmeﬂom,wehmtdmﬁedﬁourmbln ahéi"ﬁaﬂwaypmuhesm
dns junsdlcﬂonal 1ssuz, as follows: _

1. mUmdSdemwumm:megmmmmt"mm"fw
© purposes ofNAPTA Chaptes 11. ,

2 TheUnmdSdemthatdomcsﬂccomwdgmmmm"mmm |-
' ‘poxmcmtha!pmmdmgsmﬁuedbyammenmymaxmhmm; :
Ws(mchumemmucum)mmb:mmmmamNAFm/

'Chapmllbmmmegovemmm!m‘thammdthepwdhglsmdfa ‘

"meauum " I

@ES'DE”A nmaty-daynotxcc of the prospective clmmt‘smmm file an arbitration waspovzdad pursuant to
NAFI'AAmCIB 1119, lhepmmww:uhmanrscmsclmﬁmadusdmmayinmdmﬂletheu ‘#:P

Q | wdaun ih early Auguﬁ 1999. _ ng-f
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4 The United States should conebas that court judgaments oanfbe "measures,” derooly
thnmnduedbythch@uzavaﬂablecounm”wmlsym

: Wsﬂmmﬂ:mpﬂbmhoﬁhefowaﬂumﬁwwommmmmmduhbl
atached hereto. ‘Sn:e'sv:ewswuhmemo&wnnlmnvwmsummaxmmeabZ,aadUSTR‘ i
- views age summarized a Tab 3. Amhmnnydrdﬁofthejmwd:choualugumeuﬂhatw would
Jike to-advance is attacbed it Tab 4. AmpyofalmﬂomhomemdBedmmdmmg
Dorsmmsedugmnmtumheda'rabﬂ .

+

.
-

!
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DOJ's V‘m Ou The Alternstive Approaches To The Jurisdictions! Issue

Almmative 1: The United Srates Jhould argve that domemc cowr? judgments are not “meances”
Jor purposes of NAFTA Chapter 11. !

Th;sdt:r@whthzomdm“behweshouldbapmed,&audlyfonhemm
stamdmmemmmmdmmwmchthumw:sappm As explained ip preater
demﬂm&cmummmdm.mymmwlhaow}eomnmmmmbe“mauw
sub;edtnmcwmchAFTAChapt:t!lcou]dmlymdmnewsyﬂunoﬁwbcemd.
asansnntthxeamthewmnedwdstmofﬂwNAFTA. A preliminary draft of the ergument
that we propase is appended at Teb 4. Pmﬁ:ssurDmdBdmuftheEmmyLawSchoul,m
mtemzmounllaWaxpeﬁWhomwehawwuulwdnthemggesumoftchmDepmuﬂ.
agmthaowmosedmmulegauymblemdshombemeed, Acupyofaleuer
mﬂeﬂﬁngﬁnfmorBedmm'sopmunuﬂnsmgudxsappendadnTabS

Weremgmze ofwune,dmrheargummwepmlpoulsno’tummhbh For example,

m O ,-;-null . 21188 U184 -x' '_ :i-.:,,.-,_- ICJ Gun.ImNo 96@“ 4
1998),whichweutefmitsobsemdoamnmem uu:a'asms ‘is typically used in fts broadest
sense in international agrecments "to encotnpass statutes, and administrative action,”

id. at 9§ 63, dmfomdﬂm&uor&mwmmgofﬁemu"udemughmmermym
~sep.orproceeding ... . ." 1d. at ] 66. Smﬂnrly.ulthwgh\lvehavemungmdcnwﬁ'omthe
NAFl'A'anegnmnghmwthnthednﬁmupmnlywughmwmﬂwmewddom-
wmdecmmmmmaumﬂmmdmggwhavealnzdennﬁdmdom(m :
"investiaent questionnaire” fnmthatwasmnmmhoftbeﬁﬁyu.s -gtates) that, unlike the
NAFTA, iscludes “judicial devisions" within its dcﬁnmnn of "measvre.] We have carefully
comdcredsucbmatmalshnwcver.aswenuthem:alargmnmmedbysmeandUsm .
mdbelievathst.umst.theNAFIAuamb:guouustowha&:rthzdmﬁmnmdedmxm:lude;' _
mm;udgmmswnblnthedzﬁmuond'mums,thatwddbemﬂmmuxpwll
Because ambiguities in international’ agmmumgmuaﬂy construed in favor of, scvzmgnty,i,
wabehwethatouragummuhouldsﬁnwmlwmmthsﬁwom@agmm We would
behappymprowdewuwmmmudetaﬂedmlymofthemddmtha:SmandUsmhxve
madzofownrmmmthisngud.ifyouta:lﬂmxtwmndbehnlml.

Ahmmz. The Unized States showld argue thay domestic courtjudgmm are nat
“measures, " bl poins ot that proceedings pidmd by a governmens erdity that
- result in court judgments (such as enforcement actions) are subjec! to challenge
under NAFTA Chaprer 1] because the gnvamm acrion that initiated the
proceeding is itself a "memrs l

Whhmdnmtbchmmltmmmmoﬁuumnmdummntmw

G : mmzlamncasa.wdonotopposethudmmauveappmuh. Indeed, it:is consisvent- -
R AR o interprétition af the NAFTA 1o say tat Chapter 111 doen not pexmit arbitral soview of .
oe cuumudgmems,bmwmdd tmmwofgommmtmumumm
S peroil
Z A 2)@ | |
)
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in court judgments. NaszubmueNaMWdh@gmﬁnash ‘
Loewen case does.not involve any pvcmmm-mnawd proaaedmgs,,we believe that Altemative
lwauldbememapmpnn:apmuh

Ahm}.- The U)md States should argue thas, aithnugh some domestic court  fudgments
" could be challenged as "meances” MrNAPTA Chapter 11, a fudgmsnt
rendered in a civil proceeding between privaie parties in which no government
was involved s not a "measure.” | _

Wedonmwcwmmachulegwydefwbhla Whﬂeumaybedeslrableasapohcy
mﬁrmndmum&mmonhm&mwlmubecmedbyNAFm
Chapter 11, tbmmmbmmhnmﬁ:&ﬂof&:NAFTAmmewwuonﬂhw
cfwdisungmshngbmmcomjudgmmmpdmmummdmmwdmmomw
mﬁrmmofsmm'hmy For example, as we oote in our draft argument,
xntemancml hwmﬁo@iﬁidkdncﬂonbmmngﬂmeycotﬂs ("dexials of

")mdmngswmﬂedbyallotbuugmofgm Sew, e.g., A- Freeman, The
paibility of States for Denial.of Iugics|146 (1938). This distinction supports
owargmemthmhetam maasum mtheNAF[An&noﬂymunmofmof
S guvummtothuthanwm 5

hmmmmaumlhwdmmmmﬁmgmshhmdmdsoﬁmwm
mmmﬂmaﬂdmuﬂsofjmhsovmm-mm:ases Tote:contrary, it -
cappeaxsmbeseulnd'dmwhue“ﬂ:cmdmtohhepnwdmgsm[a]prwmhdgaaonls 4
mmuananydaﬁumt,admy[ofﬁeswe]tombmau on for the denial of jusce will
anseundmhs law of nations." Freernan at 71, SmmIrIy.nothIngmthsmoﬂheNAFm
wmdswmmmmteNAFTApmeamwdewMJwgnmmpnm
cxvilmoumydtﬁ‘ersnﬂy&ujudgmino!herannom Onse we have conseded that some”
' court judgments are musmes“mb;ecttoohaﬂmgemdcrchnptcrll therefore, there appearsto
f'bemlegulbmsbawxdthamdmwnmuaﬂaounmdm:m,mch:dmgthnsemmvmm'l"
'cases.umbe mms. ‘

Moreover, mmmwmmosea:hwmthempncmﬂgodof&s
\gdmmveﬁ_aptmgthcabiﬂryofus mvestn:stodmnengedrbmuynfnmm .
actions initisied by foreign governments), alﬂwug.hmafarmdeﬁumbleway Although we
contend that court jadgments are 8ot "measures” ﬁo:pmposesofNAFIAClnptarll,
drgument does not foreclose s NAFTA Chsapter 1] challenge 0 4o arbitiicy government
. enforcenisht uuon.\Ra!hn' because an sdministative mfommm action itself (as opposed to
“the coiirt judginent on the merits of such an astion) is pleusxbly viewed as a “regulation” or

"procedure” Within the definition of a "measure,” it can be challcuged under NAFTA Chapter 11.
'Seg NAFTA Articles 201 & 1101(Q). Eveuxfnarh&axyenfmentacuonmdtsmu ‘
adversé court judgment, therafore, the aggrieved investor ean still proceed to arbitration to

ohﬂeyg:\thﬂadmnl@nuﬂmunduNAﬂAChﬂptalll even though the court judgment
vy .

-2 ?
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thatmuhedﬁomthnmnsnotmalfa ‘masuxe" tha:.nssubjectw challenge.

. Amm: The United States should conceds fhm‘; mfanjudgmm can be "measwes,” bw
only when rendered by the highest available court in a judicial sysrem.

Weoppouanymmmmuwmjudmmclm&"mmw subje:ttoxmew,
under NAFTA Chapter 11, Asweuplmmmdmﬂmhammunndum,mha
msudonmmdwvm!ymdmmouuymmotjusﬁummdmdygmm
considerable political hostility toward the NAFTA. Bemsamhwnaﬁahlzlegnlargmnnt
mwmmmw"mm"ddLmbehmMMammm .
«neither necessary nor desirable. - m&mbehwewﬁeugwmwawmjudgmﬂmw
~not-¢ "measure” M&Mbyﬁeughmwdhblefmmmwdhmwymthe)

alt:manve,asasubadmryargment ,

' Mmm,dﬁoughmmdwadvmeﬁem&mmt&aawmmdymm
cen only be 8 "meawnure” whznmdmdbythehlglmtavaﬂabluommlssubddmmm
has several weaknesses. For example, bc:auseNAFTAAttz:lcllZl‘upliuﬂywmvedthz
«mdmndmmmmmnacmmmmﬁmmmdomﬂclmlmmm

' mmmmmymvemmmwmwm

,trn:malthatethuonof&epﬂnalmzsmuwdmmmwybcmtmdwthe
NAFTA. Although our ugunentsnnthupammeompeﬂmg, our sucwssxsfar&omassmd

hddhmwmfwwmmwmummmm&w&c
judicial process befare 3 “measure” cculdbasaidme:dst,thomofﬂdsargmmwm
ulummlymton:hcvmbmzyofethunanmthummﬂarm /Our strongest arguments in
this regard are that: (l)LoewancolﬂdhavapaﬂuonedlthaUS SuptmcCounformcmergemy ‘
myofmfmofthumderlymgjnduumtmdfwalwmofmunthequwuunofthe
Mississippi.courts' refusal to waive ths supersedeas bond req i, 'and (2) Loewen could .
hawﬁledﬁorhnkrupmymucn(whchgnmanaummﬂcmy)ndpmwdmamdm
< bankeuptey.: Astothefomaupnon.l.ocwmwuldhave[amng ﬁm‘]:ty“hxmmmt.mmuch
umwzmymhﬁmdpmmeMmmmmlygmd. AsTo the Jaxier, mnayhe
d;ﬁi:ultmpumd:thsmbmhhmmmnablammuinafvmgnmmmmdm
’%bankruptcymoﬂutobssaxdwhaveexhaumdﬂw udmalpmmformousufan
international claim. Thesuhadimyarxumcntonnsown.thndcte.mymtsumdmavoudmg
amhngonthemm&ofthcmse. 3

: Fmauy.asnmmhewmnudum,weqllxmaubepohuymsuﬁm
,..cancedingthmooumudgmmmmbe:hnﬂmedas mcasms mderAFrAChnptall
,AlthoughSmemdmmmmmuswhammsxouwmmwmemmof/
{US mvmrstochallengeubmuycomjudmhnbroud,mﬁs mbdmhu‘
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wmutbmmthccomoﬂdm:ootmach.uweuasmﬁmhu

the United §
mmmgmuonoflugemdvedamgesawmdx,hmaywenbemmybthemdm
interests of the U.S. mveshnthm\mtymwwedethuwmmmt'im "measures."
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‘Talkinngoints

o If states cannot be held llable for the ‘actions
of their court systems, U.S. 1nvestors will have
no remedy for final court déc1sions resulting
from corruption or anti-American bias.

e Wrongful exproprlatlon has been a key investment

policy concern in the post- co}onlal era; court
. decisions can play an 1mporFant role in the
expropriation of foreign property, by, for
example, 1mplement1ng wrong%ul expropriation
decrees and statutes; under- a§sessing value for
- purposes of determining compensatlon, -favoring
- local disputants over forelgnprs in property-
‘title disputes; or by destroying foreign
enterprises by .colluding wlfh local competltors
to restrlct their operation

e At least one U.S. investor lis currently using
NAFTA Chapter 11 procedures to challenge a
Mexican court decision which |it alleges has
effected an unlawful expropriation.

CLINTON LIBRARY }‘l’;HOTOCOPY |




Lael Brainard
08/04/99 10:32:08 AM

|
|
!
|
|

Record Type:  Record
’ |

To: D Holly Hammonds/OPD/EOP@EOP, Matthew P. Schaefe'r/NSC/EOP@EOP

cc: Sharon H. Yuan/OPD/EOP@EOP
Subject Can you check this very quick |

I
Ma;or interagency storm brewing over NAFTA court ruling. Apparently WH Counsel & DOJ- CIVIl want to
Jissue a statement arguing that a court ruling is not considered|a "measure” for purposes of NAFTA.

USTR, State & Tredsiiry feel strongly-that this will work against us-in ‘the- Iong run.. They wouid prefer not
to pronounce on this. There is also an issue of timing. Ruft wants to issue statement this week; USTR

claims we have until December. I

I have no clue what this is about, but apparently has aroused conoems at highest levels &-I-am:. bemg
-asked 10 host a meeting on.this tomorrow. Could you do a qunck call around & get me some background

s0 we can figure out how to proceed? Thanks, ]

I
|
|
|
!
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Summary of Justice Department and State/USTR Arguments in Loewen

DOIJ proposes to argue that Loewen’s claim is not subject- to arbitration under the NAF TA
because the judgments of domestic courts are not measures” wn‘.hm the scope of NATA Chapter

11. Subsidiary arguments are:

at most NAFTA is ambiguous as to whether the drafters intended to include court
judgements within the definition of" “measures

' not persuaded that the term “measures” is ordmanly used in‘'the Lnternauonal law

community to refer to court judgments.

argument that an investor could challenge any, action under NAFTA Chapter 11, even
if it is not a “measure adopted or mamtamed” by a NAFTA country, is meritless and
dangerous as it would render Chapter 11 hrmtless In its scope.

allowing foreign investors to attack domestic court judgments through international
arbitration would undermine our system of Jus'twe and thereby threaten continued
public support for NAFTA and other’ agreements also could result in a flood of
arbitrations and extraordinary liabilities agamst the government.

domestic cost to U.S. of allowing challenges to our court judgments may outwergh
the benefits that the U.S. investinent comn'lumty may gain from being permitted to
challenge Mexican or Canadian court judgments (where far less litigation occurs).
jurisdiction argument does not foreclose U S. lmvestor challenges abroad to actions of
officials that lead to adverse court decrsrons as administrative govemment actions are
plausrbly construed as “measures” even though resulting court decisions are not.

even if our argument would affect the ablhty of a U.S. investor to bring a private
“denial of justice” claim, OPIC insurance 'cov'erage may still provide a remedy.

given the posture of the Mondev case (Mondev International , Ltd. v. United States)
(Dispute with City of Boston over redevelopment project that resulted in breach of
contract judgment against City reversed by hrghest court in Massachusetts and
certiorari was denied by Supreme Court) only way we can avoid addressing the
merits of the case is if tribunal finds domeshc judicial decisions are not measures.
While it is correct that the bond rule is 1tse1f a “measure” that could be separately
challenged under Chapter 11, our argument would nevertheless succeed in defeating
the most troubling of Loewen s claims that p:ertam to trial -process and the jury
verdict. If those claims are out, we will be on stronger footing defending the case.
State underestimates the risk of an adverse decision in the Loewen case, and State has -
previously advised us that the international standards of treatment incorporated in the
NAFTA are largely untested and suffer from|a severe lack of precision.
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State and USTR Arguments

|

State and USTR oppose the DOJ jurisdictional argument arguing that it would undermine the
ability of U S. investors to challenge irregular and arbitrary court judgments abroad. They
propose, instead, to argue that Court decisions can be i‘measures” only if the highest available
court in a judicial system has been given an opportumty to review the decision.

the U.S. interest in protectmg Amerrcan mLestors from arbitrary or drscrrmmatory

_decisions by foreign courts outweighs the | concerns that Justice has articulated about

NAFTA provisions permitting review of Amencan court decisions by arbitration.
exemptmg judicial action from international review would be a serious step backward
in our advocacy of U.S. investor interests abroad .
scrutiny of U.S. domestic court decisions by mternatronal trlbunals for comp]rance '
with international obligations is not a new|concept

NAFTA Article 201 does not support DOJ’s posrtron on “measures,” as it merely
provides a non-exhaustive List of what the Iterm includes, and DOJ has not articulated
any reason to exclude court judgments from that definition.

a number of provrsrons of Chapter 11 do not make sense unless court Judgments can
be “measures.”
there are provisions in other Cbapters of the NAFTA that do not make sense unless °
court judgments are “measures,” and those provisions could be undermined by '
advancing the DOJ argument (Chapter 17 L p'rotectron of intellectual property nghts)
there are several prominent instances in international case law, other provisions of
NAFTA and elsewhere in which the term |‘measure” is clea.rly used in a manner that
encompasses judicial actions.
even if court Judgments are found not to be measures " the Mwsrssrppr bond rule is
clearly a “measure” because it fits within the \definition in NAFTA Article 201, hence
if at least some part of the case remains vrable after the DOJ jurisdiction argument,
and the tribunal finds it has jurisdiction to proceed why make the argument atall,
DOJ’s argument implies that NAFTA Chapter 11 provides less protection to investors
than our Bilateral Investment Treaties an outcome not intended by our negotiators.
even if we win on DOJ’s argument, we wr]l still face the wrath of the investment
community for unduly narrowing the scope of NAFTA'’s investor protections.

our proposed argument presents a reasonable compromise between international
investment policy concerns and protectron of soverergnty because it permits court
decisions to be challenged, but only after t.he party’s higher courts have an
opportunity to correct whatever u'regularmes that may have occurred,

" argument is distinguishable from a simple exhaustion of remedies (waived in

NAFTA) as it is typically considered to ct)velr situations where the executive takes an
action and courts are asked to remedy that ac'tron but will only do so after all
administrative recourse has been pursued Here the m_|ury first arose through the
action of the court, hence on]y fair to let hrghcst court revrew and correct if
appropriate.
DOJ overemphasizes the danger of havmg tg address NAFTA cases on the merits as
international law standards applicable to the merits at issue are high ones; hence, it is
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extremely rare that violations of these standarc]is are found, espec1ally in a well-
developed, constitutionally-based lega] system :
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MEMORANDUM

TO : John Podesta

THROUGH: Gene Sperling
- Cheryl-Mills Se W, e

FROM; John Duncan
~ Peter Rundlet
DT . December 17, 1999
RE: . Attempt to Resolve Interagency ngatron Strategy Dispute ~

The Loewen Group, Inc. v. United States NAFTA Arbrtratron

lN TRODUCTION

Loewen 1s an meortant case because it raises the question of the extent to which domestic cnvﬂ
judicial proceedings will be subject to international re-examination. White House Counsel and
the NEC met on October 7, 1999, to review the posrtrons‘ of the agencies involved in the dispute
over the appropriate )unsdrctmnal defense to advance in the Loewen NAFTA arbitration case,
and to explore whether a compromise could be reached. |After reviewing the arguments, and the
history of the inter-agency dispute, we were of the opinion it was unlikely that agency attorneys
would reach agreement. As aresult, a policy level meeting was held on November 19, with a
small group of senior officials from the agencies most effected (USTR, State, Treasury) in order
to think through the policy implications of advancing parucular jurisdictional arguments and in
an attempt to break the stalemate, Despite the presence of senior policy-makers, the meeting
concluded without appreciable movement on either side of the argument. A decision must be -
reached in the near future as the extended briefing perrod expires in February 2000.

ISSUE

Justice wishes to advance an argument that the NAFTA tnbunal lacks jurisdiction because
Chapter 11 applies only to “measures adopted or mamtamed” by the U.S,, and that judgments of
domestic courts are not “measures” as that term is used i m NAFTA. State and USTR disagree
over the wisdom of DOJ advancing this argument and would prefer makmg the narrower
_ argument that court judgments can only be measures when rendered by the highest available’
courtina Judrcral system (essentrally, an exhaustron of domestic lega.l remedies argument)

BACKGROUND

On October 30, 1998, the Loewen Group, Inc., a Canadian corporation, filed a Notice of Claim
for arbitration against the U.S. under Chapter l 1 of the North American Free Trade Agreement
(NAFTA). Loewen contends the U.S. is liable under tbe!NAFTA for damages that resulted from
court judgments rendered against Loewen in a Mississippi state court proceedmg The Civil
Division of DOJ is defending the United States in the matter,
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~ Loewen’s NAFTA claim is based on a lawsuit in state court in which a Mississippi businessman
sued Loewen and its U.S. subsidiary for $16 million as a result of a failed business deal. Loewen
contends durmg trial the court permitted plaintiff’s lawye'r to appeal to jurors’ alleged anti-
‘Capadian racial and class sentiments. The jury returned a't $500 million verdict against Loewen,
including $400 million in punitive damages. Loewen attempted to appeal the verdict, but claims

. it was unable to post a supersedeas bond.in the amount of 125% of the judgment. After the
Supreme Court of MlSSlSSlppl upbeld the bond requrrement Loewen settled the case. -

Loewen contends that the Mississippi jury verdict was excessrve especxally given that the initial .
damage claim was only for $16 million. Loewen also argues that the Mississippi Supreme
Court’s refusal to waive or reduce the bond requirement, was unjust and discriminatory and in
violation of several standards set forth in NAFTA Chapter 11. Loewen eventually settled the
case for structured payments of $175 million (with a net present value of approximately $85
million). Loewen claims the jury’s verdict and the appellate court’s decision constituted an
expropriation in violation of Chapter 11. As aresult, Loewen seeks $725 million in damages
from the U.S. Government. : '

Respective Jurisdictional Argument Propos als

DOJ - Domestic court judgments are not ‘ measures" for| purposes of NAFTA Chapter 11,

State/USTR - Court: declslons can be “measures” only i 1f the hrghest available court ina _]UdlClal
system has been glven an opportunity to revnew the decnsron

DOJ Defense of its Position

DOYJ believes our best hope for success in the Loewen case is. to argue that domestic court
judgments, particularly those in cases involving only pm'/ate parties, are not "measures” under
the NAFTA. If we do not make the argument, there is a ubstantial risk we will lose the Loewen
case which, in turn, would create significant policy problems for us. The tribunal's assertion ionof
jurisdiction in Loewen would establish a dangerous precedent whereby we could face
international arbitration with respect to any state or federal court judgment adversely affecting
the interests of foreign investors, The result would hkely be a great deal of political hostility
toward NAFTA -aod other mternatlonal agreements, Ourlinterpretation will not cause significant
loss of protection for U.S. investors abroad because executlve action, including an enforcement
action, that results in a court judgment would Stlll bea "measure" subject to the NAFTA.,

NAFTA Chapter 11 applies only to "measures adopted or mamtamed" by a government.

Although the term "measures” is defined non- exhaustwely to "includé[] any law, regulation,

procedure, requirement or practice, " the definition makes no mention of domestic court

judgments and, on its face, appears to contemplate only leglslatlve and executive acts as opposed

to verdicts rendered by the judiciary. This uuderstandrng is supported by the NAFTA's drafting

istory, which suggests that the U.S. sought to foreclose mternatxonal review of domestic court
S‘DEjudgments Because international tribunals cannot assert jurisdiction on the basis of ambiguous
o\
treaty terms, our argument should present a complete bar to the Loewen claim.
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Given that we are alone in our recognition of large punitive damage awards, we believe that the
cost to the U.S. of allowing challenges to our court judgments far outweighs the benefits that
U.S. investors may gain from being permitted to challenge foreign court judgments. A case such
as Loewen highlights that the NAFTA provides forelgn investors with more rights than
Americans have and arguably gives forergn companies an advantage over domestrc compames

State and USTR Defense of Thelr Posnron

Our investment treaties specifically provrde protectlon forU.S. mvestors where a host country’s
judicial system is seriously deficient, prejudiced or corrupt. Excluding judicial decisions from
the scope of Chapter 11 “measures” would conflict with this goal. This is true whether or not the
DOJ argument prevails, since our pleadings will almost certainly be made public and other
countries will cite our arguments to the detriment of U.S. investors. For NAFTA in particular,

“the DOJ argument would deny Chapter 11 remedies against abuses in Mexican and Canadian

courts such as local bias, unconscionable delays, or outright corruption. A 1994 World Bank
report found that Mexico had “an unacceptable level of competence and integrity of the judges.”
Our 1999 investment climate statement confirmed that coruption is a severe problem.

'Exempting judicial action from investment rules -- even in private cases only -- would leave a

large category of state action un-addressed.

Moreover, we are extremely unlikely to convince the Tribunal that “court judgments are never
measures. They would have to believe that the NAFTA Parties intended a radical departure from
customary international law (and the BITs) without clearly indicating such an intent. The
common understanding of negotiators is that Chapter 11 covers “denials of justice” involving

~ court decisions. The DOJ argument also conflicts with use of the word “measure” elsewhere in

NAFTA where it clearly includes court actions. Because the word “measures,” is used
throughout the NAFTA, the DQJ interpretation could have negative consequences for other parts
of the Agreement as well. The term is used in the intellectual property chapter (Chapter 17) in
provisions that relate to domestic court enforcement of intellectual property rights. Nearly
identical provisions appear in the WTO TRIPS Agreement. Our BIT partners may also try to use
the position against our investors. Finally, the argument is inconsistent with analysis under
traditional canons of treaty interpretation.

The argument that court judgmen_ts cannot form the basis of a NAFTA claim until they have
been appealed fully, has the best chance of success. It strikes a better balance between the dual
interests of protecting U.S. investors abroad and defending against claims based on U.S. court '
actions, because it preserves the right of investors to challenge court action (albeit after delays
occasioned by appeals). It has much more support in customary international law, and would not
have as widespread an effect on other parts of NAFTA. Admittedly, it is not clear that this
argument will prevail in the Loewen case, because Loewen will argue that as a factual matter its
ability to appeal was limited. We should, however; advance no other jurisdictional argument
than this one at this phase of the case because it alone minimizes the adverse effects on the
foreign investment environment while advancing the rule of law through Jud1c1al accountabrllty
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MEMORANDUM

TO:  Gene Sperling
Lael Brainard
Holly Hammonds

FROM: JohnDuncan -
DT: ~November.18, 1999

RE: - Meeting of Senior Agency Officials in Attempt to Resolve Interagency Litigation
. Strategy Dispute - The Loewen Group, Inc. v. United States NAFTA Arbitration

Purpose of Meeting

You met with White House Counsel on October 7, 1999, to review the legal positions of the
various agencies involved in the dispute over the appropriate jurisdictional defense to advance
on behalf of the U.S. in the Loewen arbitration case, and to explore whether White House
Counsel believed a compromise position could be reached. All participants agreed that it was
unlikely that agency attorneys would reach agreement on this matter. You suggested that a
policy level meeting be put together consisting of a small group of senior agency officials in
order to help think through the policy implications of advancing a particular jurisdictional
argument. The importance of reaching a decision increases as.the December 17, 1999, filing
deadline for making jurisdictional arguments approaches. :

While my August 4, 1999, memorandum captures the overall issues, thought a paper that broke |
down in detail the particular arguments might be useful as a reference/guide for the meeting.

NAFTA Provisions at Issue

NAFTA Chapter 11 was designed to encourage investment in Canada, Mexico and the U.S. by
establishing rules of fair treatment of foreign investors gnd their host governments .’

NAFTA Article 1116 (1) authorizes an aggrieved investor to “submit to arbitration under this
Section a claim” that a host government has breached its obligations of fair treatment under
Chapter 11.

NAFTA Article 1101 (1) appears to limit the scope of Chapter 11 to “measures adopted or
maintained” by a government relating to the investor or investment at issue, but it is unclear
whether a non-measure that would otherwise violate the provisions of Chapter 11 is exempt from

coverage simply because it is not a measure; -
. NAFTA Article 1105 states that “each party shall accord to investments of investors treatment in |

. accordance with intemational law, including fair and equitable treatment and full protection and
security” (the term “measure” is pot found in Article 1105).- '
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NAFTA Arbitration claims are submitted to the Additional Facility of the international Centre
for Settlement of Investment Disputes (ICSID) in Washington, D.C. .

Loewen’s Claim and Potential Effect on U.S. Judlcnal System

Loewen contends that the Mlss1s51pp1 jury Vel'dlCt of $500 mllhon (3400 of whxcb constituted
punitive damages) in a case in which the initial damage claim was only for $16 million, and the
Mississippi Supreme Court’s refusal to waive or reduce the bond requirement (125% of the
judgment amount), were unjust and discriminatory and in violation of several standards set forth
in NAFTA Chapter 11. Loewen eventually settled the case for structured payments of $175
million (with a net present value of approximately $85 million). As a result, Loewen claims the
court decision constituted an expropriation in violation of Chapter 11 and seeks $725 million in
damages from the U.S. Government. '

Loewen is an important case because it raises the question of the extent to which domestic civil
judicial proceedings will be subject to international re-examination.

Jurisdictional Arguments Proposed

DOJ - Domestic court judgments are not “measures” for purposes of NAFTA Chapter 11.

State/USTR - Court decisions can be “measi;res” only if the highest available court in a judicial
system has been given an opportunity to review the decision.

" DOJ Proposed Arguments

DOJ proposes to argue that Loewen s claim is not subject to arbitration under the NAFTA
because the judgments of domestic courts are not “measures” thhm the scope of NATA Chapter
11. Subsidiary arguments are:

o at most NAFTA is ambiguous as to whether the drafiers intended to include court
judgements within the definition of “measures.”

o not persuaded that the term “measures” is ordinarily used in the mtemanonal law
* community to refer to court judgments.

o argument that an-investor could challenge any action under NAFTA Cbapter 11, even
if it is not a “measure adopted or maintained” by aNAFTA country, is mentlcss and
dangerous as it would render Chapter 11 limitless in its scope.

e allowing foreign investors to attack domestic court judgments through international
arbitration would undermine our system of justice and thereby threaten continued
public support for NAFTA and other agreements; also could result in'a flood of
arbitrations and extraordinary liabilities against the government.

e domestic cost to U.S. of allowing challenges to our court judgments may. outweigh
the benefits that the U.S. investment community may gain from being permitted to
challenge Mexican or Canadian court judgments (where far less litigation occurs).
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jurisdiction argument does not foreclose U.S. investor challenges abroad to actions of
officials that lead to adverse court decisions, as administrative government actions are
plausibly construed as “measures” even though resulting court decisions are not
even if our argument would affect the ability of a U.S. investor to bring a private
“denial of justice” claim, OPIC insurance coverage may still provide a remedy.

given the posture of the Mondev case (Mondev International , Ltd. v. United States)
(Dispute with City of Boston over redevelopment project that resulted in breach of
contract judgment against City reversed by highest court in Massachusetts and
certiorari was denied by Supreme Court) only way we can avoid addressing the
merits of the case is if tribunal finds domestic judicial decisions are not measures.
While it is correct that the bond rule is itself a “measure” that could be separately.
challenged under Chapter 11, our argument would nevertheless succeed in defeating
the most troubling of Loewen s claims that pertain to trial process and tlggluw '
verdict. If those claims are out, we will be on stronger footing defending the case.
State underestimates the risk of an adverse decision in the Loewen case, and State bas
previously advised us that the international standards of treatment mcorporated in the
NAFTA are largely untested and suffer from a severe lack of precision.

State and USTR Argunients

‘State and USTR oppose the DOJ jurisdictional argument, arguing that it would undermine the
ability of U.S. investors to challenge irregular and arbitrary court judgments abroad. They
propose, instead, to argue that Court decisions can be “measures” only if the highest available
court in a judicial system has been given an opportunity to review the decision. ’

the U.S. interest in protecting Ameri_ca.n investors from arbitraxy or discriminatory
decisions by foreign courts outweighs the concerns that Justice has articulated about
NAFTA provisions permitting review of American court decisions by arbitration.
exempting judicial action from interational review would be a serious step backward
in our advocacy of U.S. investor interests abroad.

scrutiny of U.S. domestic court decisions by international tribunals for compliance
with international obligations is not a new concept. )

NAFTA Article 201 does not support DOJ’s position on “measures,” as it merely

~ provides a non-exhaustive list of what the term includes, and DOJ bas not articulated -

any reason to exclude court judgments from that definition.

a number of other provxslons of Chapter 11 do not make sense unless court Judgments
can be “measures.”

there are provisions in other Chapters of the NAFTA that do not ma.ke sense unless
court judgments are “measures,” and those provisions could be undermined by
advancing the DOJ argument (Chapter 17 - protection of intellectual property rights).

.there are several prominent instances in international case law, other provisions of
" NAFTA and elsewhere in which the term “measure” is clearly used in | a manner that

encompasses judicial actions.
even if court judgments are found not to be measures, the Mississippi bond rule is
clearly a “measure” because it fits within the definition in NAFTA Article 201, bence
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if at least some part of the case remains viable after the DOJ jurisdiction argument,
and the tribunal finds it has jurisdiction to proceed why make the argument at all.
DOJ’s argument implies that NAFTA Chapter 11 provides less protection to investors
than our Bilateral Investment Treaties (BITs) an outcome clearly not mtended by our
NAFTA negotiators.

-~ even if we win on DOJ’s argument, we will still face the wrath of the investment .

~ community for unduly narrowing the scope.of NAFTA'’s investor protections.

our proposed argument presents a reasonable compromise between international
investment policy concerns and protection of sovereignty because it permits court
decisions to be challenged, but only after the party’s higher courts have an

. opportunity to correct whatever irregularities that may have occurred.

argument is distinguishable from a simple exhaustion of remedies requirement (which -
appears to have been waived in the NAFTA) as it is typically considered to cover
situations where the executive takes an action and courts are asked to remedy that
action, but will only do so after all administrative recourse has been pursued. Here

the i mjury first arose through the action of the court, hence on.ly fair to let highest

court review and correct if appropriate.

DOJ overemphasizes the danger of having to address NAFTA cases on the merits as -
international law standards applicable to the merits at issue are high ones; hence, it is
extremely rare that violations of these standards are found especnally in a well-
developed, constxtutxona.lly-based legal system.
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