






















































































































































































175. Tt is the Claimant’s submission, based ouo Mr. Rizvi’s First Witness Statement,
that none of the charges against the Claimant and Mr. Rizvi withstand the
slightest scrutiny™. The Claimant submits that the Jakarta Central District
Criminal Court’s verdict was manifestly unjust on the basis of the evidence
before it and indicative of a predetermination on the part of the judges. The
reality, which must have been apparent to all the Respondent’s agencies
concerned, is that the Claimant and Mr. Rizvi were victims, not perpetrators, The
real loss to Bank Century was caused by the Respondent’s central bank’s
negligent failures, in respect of its own supervisory obligations and Mr.

Tantular’s fraudulent activities.

176. The Claimant submits that, in the circumstances, neither Article 9 of the QIC
Agreement, nor the clean hands doctrine is relevant and, contrary to the

Respondent’s contention, the Claimant’s claims are therefore admissible.

2. THE CLAIMANT’S RIGHTS UNDER ARTICLE 10 OF THE OlC AGREEMENT

A.  The Claimant’s contentions

i The Respondent violated Article 14(2) of the ICCPR when it prejudged the
Claimant’s guilt

177. The Claimant argues that by virtue of Article 31.3(c) of the Vienna Convention

on the Law of Treaties (“VCLT), the basic rights and guarantees accorded to

the Claimant by virtue of Article 10.1 of the OIC Agreement must be interpreted

to include basic international law norms and rights. By virtue of its obligation

under Article 10.1 of the OIC Agreement to abstain from undertaking any

measures that directly or indirectly deprive the Claimant of his “hasic rights”,

the Respondent was duty bound to respect the Claimant’s right fo be presumed

innocent™, when it decided to:

1}  attribute the alleged “State losg” to the Claimant and his business partner;

3 Witness Statement of Rafat Ali Rizvi, 3 December 2012, 17 51, 103 and 108-109.
* Final Hearing, Transcripf, Day 1, Monday 10 March 2014, p 202 lines 8-203
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2y subject the Claimant and his business partner to criminal proceedings with
the objective of depriving them of their property through asset forfeiture

and/or ctiminal fines: and,

3)  pursue the Claimant’s assets and those of his business partner through the
application of the mechanisms for mutual legal assistance in criminal

matiers.

178. The Claimant submits that it is inherent in the “basic rights” envisaged by Article
10.1 of the OIC Agreement, that any of these measures must be taken with due
respect for the Claimant’s right to be treated in accordance with the fair trial
principles, including the right to be presumed innocent. The right to be presumed
innocent until proved guilty is a principle that conditions the treatment to which
ant accused person is subjecled throughout the period of criminal investigations
and trial proceedings, up to and including the end of the final appeal. Article
14(2) of the ICCPR provides that “everyone charged with a criminal offence
shall have the right to be presumed innocent watil proved guilty according to

law, 56

179. The UN Human Rights Committee, the body that supervises compliance with
the YCCPR, made that clear in its General Comment 13 of 19847

“No guilt can be presumed until the charge has been proved beyornd
reasonable doubr. Further, the presumption of Innocence implies a righi
to be treated in accordance with this principle. It is, therefore, a duty for

all public authorities to refrain from prefudging the outcome of a trial .

180. The Ciaimant submits that according to the jurisprudence of the various
international human rights bodies, the presumption of innocence is violated

whenever public authorities or representatives of government make public

36 CLA254.
3T CLAZ26.
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statements, which prejudge the outcome of particuiar criminal proceedings. As

the Inter-American Court of Human Rights (“IACHR”) stated’®;

“The right to presumption of innocence ... requires that the State should
not conviet an individual informally or emit an opinion in public that
contributes to forming public opinion, while the criminal responsibility of

that individual has not been proved.”

181. The JACHR has also held that the police’s public exhibition of a suspect as the
perpetrator of a eritne constituted a violation of that right®®. The Buropean Court
of Human Rights {(“ECHR™), applying Article 6(2) of the European Convention
on Human Rights®' | held that statements made by a minister of interior holding
up a suspect as an instigator of a murder constituted a violation of the right to
the presumption of innocence®. The ECHR has also held it to be a violation for
a speaker of parliament to make statements amounting to declarations of a
suspect’s guilt® and for a minister of the interior, in a magazine inteiview, to
malke statements leaving the public with the impression that the suspect was part
of a criminal organization®, Likewise, the African Conmmission on Human and
People’s Rights, applying Article 7(1)(b) of the African Charter on Human and
People’s Rights®, has found it to be a violation of the right for government
representatives, including a state military administrator and a special adviser to
the president, publicly to pronounce suspects guilty before and during trial®, and
for government representatives to organise media campaigns declaring suspects

guilty.®’

% CLA264 American Convention on Hinnan Rights, art 8(2) (“Every person accused of a criminal offense
has the right to be presumed innocent £0 long as his guilt has not been proved according to law.”)
¥OLA21S

S CLAZIS

81 “Everyone charged with a criminal offence shall be presiaed innocent untit proved guilty according fo
faw ™.

2 LA220

BCLA22D

“(CLA221

S RLATQ, “Every individual shail have ... The vight to be presumed innocent uptil proved guilty by a
compretent court of tribunal "

% CLA223

$7 CL.A224 and CLA225
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182. This jurisprudence stems from the fact that the presumption of innocence is one

183,

184.

of the most established fundamental rights of individuals recognised by
customary international law. The Universal Declaration of Human Rights of

1948, states in its Article 11 that:

“fe]vervone charged with a penal offence has the right o be presumed

innocent uniil proved guilty according to law %

As stated by the Human Rights Committee, this duty to refrain from prejudging
a trial applies to all public officials, including and especiaily public prosecutors
and other law enforcement authoritics®. The need for strong, independent and
impartial prosecutorial authorities for the effective maintenance of the rule of
law and human rights standards cannot be sufficiently emphasized. So much so,
that according to Paragraph 12 of the United Nations” Guidelines on the Role of
Prosecutors (1990)°,

“Iplrosecutors shall, in accordance with the law, perform their duties
Jairly, consistently and expeditiously, and respect and protect human
dignily and uphold human rights, thus contributing fo ensuring due

process and the smooth funclioning of the criminal justice system.”

In this hight, the Claimant submits that by making adverse public comments
about him, the Respondent failed to respect his right to be presumed innocent
and hag therefore acted in viclation of the basic rights under Article 10.1 of the
OIC Agreement. Specifically, the Claimant submits that his right to be presumed
innocent was compromised by the conduct and publicly expressed views of

Indonesian public officials as for instance in:

Jakarta Globe 8 Janmary 2010: Deputy Attorney General Marwan Effendy:
“We have learned that Hesham alone took Rp 3 trillion. We're ready [to

# See
hitp:/fdaccessddsny.un. org/dee/RESOLUTION/GEN/NRO/043/8 8/ IMG/NRO04 388, pdftOpenElement
{lagt accessed 7 June 2014)

5% Pinal Hearing, Transcript, Day !, 10 March 2014, p. 203 lines 9-20

M CLA26S

the Universal Declaration of Human Rights (UN  1948), available at:
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185,

186.

187.

188.

go to court] but we still need official loss estimates from state auditors and
the money lauindering charge provided by the police,” ... "Once they finish

their job, the case is ready for trial. We hope it will happen this month. "

According to the Claimant there is nothing wrong with the Deputy Attorney
General stating that he suspects the Claimant of having stolen the said amount.
Nor is there anything wrong in saying that Claimant has been charged with such
a crime. However, it was wrong of Deputy Attorney General Marwan Effendy
publicly to declare that the Claimant actually stole Rp 3 trillion. That is
prejudicial to the Claimant and a clear violation of the Claimant’s Article 140.1

basic right to be presumed innocent.

A few weeks later, Deputy Attorney General Marwan Effendy trampled again

on the Claimant’s right to be presumed innocent when as reported in the press:

Jakarta Globe 21 Januwary 2010: Deputy Atterney General Marwan
Effendy: “Their case will be handed to the Central Jakarta Prosecufor’s
Office because we have concluded the investigation,” ... “Hesham and
Rafat have inflicted state losses of Rp 3,115 trillion [$336 million]. "7

Again, the affirmative way in which Deputy Attorney General Marwan Effendy
chose to convey his view in this matier is reflective of the lack of respect afforded
to Mr. al- Warraq’s fundamental right to be presumed innocent until proven

guilty.

It is clear therefore that the Respondent’s behaviour in this case violated the
Claimant’s right to be presumed innocent. That behavior is incompatible with
the obligations that the Respondent wag required to observe in relation to the

Claimant under the OIC Agreement and under general international law.

171
2172
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(ii)  The Claimant’s right to a fair trial under Article 14 of the ICCPR is further
violated in light of the Respondent’s nefarious motive for his prosecution and
conviction

189.

194,

{a) Improper objective of the AGO

The Claimant claims that the criminal proceedings against him were unfair and
contrary to the most fundamental elementary procedural guarantees. It has
always been the Claimant’s contention that the criminal proceedings against him
were not based on genuine law enforcement inotives, but were designed to
pursue his assets and those of his business partner in an attempt to witigate the
public outery about the unlawful bailout of Bank Century. The Claimant submits
that all the evidence shows that from the outset the only motive behind his
prosecution, including the selection of the charges and the use of the mechanisms
for mutual legal assistance in criminal matters, was the Respondent’s desire to
pursue assets, The Respondent’s pursuit of the Claimant in satisfaction of this

nefarious motive contravenes the OIC Agreement.

The Respondent™s true motive for its pursuit of the Claimant and Mr, Rizvi is
explained in details in an article that appeared in the Jakarta Globe on 8 January

2010:

“Indonesian AGO Eager to Try Century Suspects as If Pursues Stolen
Wealth '
Eager to reclaim hundreds of millions of dollars of cash collateral
allegedly stolen and stashed in Swiss bank accounts, the Attorney
General's Office is pushing for the speedy trial of Hesham al Warraq and
Ravat Ali Rizvi, the majority shareholders of the failed PT Bank Century,
who are currenily graft suspects, a spokesman said on Friday. "Ouwr
Priarity now is to have this case fried tn court, as soon as possible, Swiss
authorities require us to provide a court decision on this case,” AGQO
spokesmuan Didiek Darmanto said. Hesham and Ravat, who have fled
abroad, are charged with embezzling assets worth trillions of rupiah from
Bank Century, which received a Rp 6.7 irillion (8710 million) government
bailout after it was taken over by the Deposit Insurance Agency (LPS) in
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November 2008. Prosecutors have pledged to seek a trial in absentia for

both men later this month, but Didiek would not provide the date. “We gre

waiting for the estimated state losses from afficials at the Supreme Audit

Agency and the case files from police. Those documents will be combined
with a request for a trial in absentia, " Didiek said. Marwan Effendy, the
AGO’s deputy for special crimes, said earlier this week that prosecutors
were determined to bring the case to court before the end of the month,
“We have learned that Hesham alone took Rp 3 trillion. We're ready [fo
go to court] but we still need official loss estimates from state auditors and
the money laundering charge provided by the police,” Marwan said
“Once they finish thelr job, the case is ready for trial. We hope it will

happen this monih.”

The AGO said earlier it had contacted authorities in Switzerland and Hong
Kong to seck assistance in retrieving stolen assels worth move than $1
hillion ailegedly embezzied by the two suspects. 4 joinf team of officials
Jrom vavious state agencies has asked the Swiss authorities to help return
casn collateral worth $220 million held at Dresdner Bank of Switzerland,
and has sought help from authorities in Hong Kong to trace and seize

assets belonging to Hesham and Ravat.

The two are alleged to have stashed 8650 million in stolen Bank Century
assels in Standard Chartered Bank and another $385.8 million in ING
Bank in Hong Kong.

The joint feam, led by Finance Minister Sri Mulyani Indrawati, includes
officials from the AGQO, the Nafional Police, the Financial Transaction
Report and Analysis Center (PPATK), the central bank, the Capital
Market and Financial Institutions Supervisory Agency (Bapepam), the
Ministry of Justice, the Ministry of Finance and the new management of
Bank Century, which has been renagmed PT Bank Mutiara. Heru

Andrivanto -

B 171
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191. The Claimant submits that the bluntness and candour displayed by the AGO in
this arlicle reveals the Respondent’s true motive behind the criminal proceedings
against the Claimant, explains why certain charges were selected and why the

Respondent was equally selective in ils use of international conventions,

(b) THE ENDORSEMENT OF THE IMPROPER MOTIVE BY THE JAKARTA
DISTRICT COURT FURTHER VIOLATED THE CLAIMANT’S MINIMUM
GUARANTEE TO BE PRESUMED INNOCENT UNTIL PROVEN GUILTY.

192, According to the Claimant this is consisient with the approach adopted by the
Jakarta District Criminal Court in its Interlocutory Judgment of 10 June 2010,
when it took the decision to proceed with the trial in absenric”. It is clear from
the following considerations listed in the Interlocutory Judgment that the Court
was also of the view that the objective of the criminal proceedings was the

confiscation of the Claimant’s and Mr. Rizvi’s assets:

“Taking into account, Whereas under Chapter IV (Articles 43 through
Article) Such referred UN convention containys international cooperation,
extradition, transfer of people who have been pronounced, legal assistance
cooperation, the delivery of for purishment, law enforcement cooperation,
the delivery for punishment, low enforcement cooperation, joint
investigations, special investigation techniques, and Chapier V (Article
5i-Article 39} is o parinership with comprehensive approach in dealing
with corruption involving two or more countries, including involving
Joreign nationals on the procedure to track down and confiscate and
return the corruption assets of a state while the he/she take benefit af the
state’s victim... Taking inte account, whereas Indonesia is one state that
Joined the UN Convention of 2003 on UNITED NATIONS CONVENTION
AGAINST CORRUPTION (UNCAC) is the consequence thal national laws
and rights owed by Indonesia as a state party to the UN-protected so that
wherever and wherever corruptor vun away and hide ifs assets if can be

iracked and their property confiscated””.

 Exhibit DMF1, Tab 572 (Indonesian); Exhibit DMF1, Tab 57k (Bnglish)
T 14 p. 99, second paragraph



193.

194,

195.

This confirms that the objective of the criminal proceedings against the Claimant
was to obtain 2 judgment that would enable Indonesia to trace and seize the
Claimant’s assets. Pursning his assets — as opposed to the ends of justice — has
always been seen by the Indonesian authorities as the ineans to recover the state’s
alleged losses that resulted from the unlawful decision to bail out Bank Century.
Alleging that the Claimant committed a crime and going after his assets waz thus
a convenient way to inanage the political scandal that erupted over the misuse of

the Respondent’s taxpayers’ money when Bank Century was bailed out™.
(¢} Corroboration by the Respondent’s counsel

The Claimant submnits that it is in evidence in the proceedings that the
Respondent made an extradition request to Saudi Arabia on 29 QOctober 200977
based on the United Nations Convention on Transitional Crime (“UNTOC?y¥7.
It is also in evidence that the Respondent is not committed to the pursuit of its

extradition request and has not seriously pursued the Claimant’s extradition,

The Claimant ¢laims that the Respondent has consistently used the available
international mechanisms in a very selective way, motivated as it is with only
the seizure of the Claimant’s assets. The dismissiveness of fundamental rights
displayed in the above exchanges reflects the fact that the Respondent requested
the Claimant’s extradition while knowing all the time that its intention was to try
the Claimant in gbsentia. As a matter of fact, according to the Jakarta Globe
article of 8 January 2010, within a very short period after the extradition request,
the AGO was already quoted as saying thal “/p/frosecutors have pledged (o seek
a irial in absentia for both men later this month, bui Didiek would not provide

the date.”®

7188
71T

B CLA252

7 Id, Article 16, Section 4 UNTOC prescribes that if a State Party that makes extradition conditional on
the existence of g treaty receives a request Tor exiradition from another State Party with which it has no
exiradition treaty, it may consider the convention the legal basis for extradition in respect of any offence
to which this article applies.

w1t
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196. The Claimant submits that the Respondent has never considered the Claimant’s
extradition necessary or relevant because the Respondent’s objective throughout
was to obtain his conviction in absentia in order to pursue his assets through the

mechanisms for mutual assistance in criminal matters.
(d} “Intelligent” charges

197. The Claimant claims that despite charging him with corruption and money
laundering, it has never been contended nor suggesied by the AGO that there
had been any payments to state officials®™ or payments made to procure
advantages to the Claimant or Mr. Rizvi or any third party®2, Similacly, it has
nowhere been suggested that the Claimant acquired securities with criminal

proceeds®. To understand why these charges were selected, one must refer back

8 CLA253, UNCAC, Ariicte 15. Bribery of national public officials:

“Eack Stafe Pariy sholl adopt suck legislotive and other measures as may be necessary to establish as
erimingl offences, when commiffed infentionally:

fal The promise, offering or giving, fo a public official, directly or indirectly, of an undue advantage, for
the official

himself or herself or another person or enfity, i order that the official act or refrain from acting in the
exercise of is or her afficial duties;

(&} The solicitation or acceptance by a public officiad, direcity or Indirectly, of an undue advantage, for the
afffeial

Fimself or herself or another person or eniity, in order that the official act or refrain from acting in the
exarcise of his or her official dufies”

¥ 1d, UNCAC, Article 21. Bribery in the private sector:

“Fach Stete Pariy shall constder adopting such legisiative and other measures s may be necessary to
establish as

criminal offences, when committed intentionally in the cowrse of economic, financial or commeretal
activities:

fa} The promise, offering or giving, directly or indivectly, of en undve advariage to any persor who directs
or works, in aay capacity, for g private sector entity, for the person himself or herself or for another person,
in prder that he or she, fn breach of ks or her duties, act or refrain from aeting; (b The solicitation or
acceptance, divectly or imdivectly, of an undue advamioge by any person who directs or works, in any
capacity, for a private sector entity, for the person himself or herself or for another person, in order that
hie or she, in breack of his or her dutfes, act or refrain from acting.”

B Id., UNCAC Article 23, Laundering of proceeds of crime:

“l. Each State Party shall adopt, in accordance with fundamental principles of its domestic law, such
legistative and

other mecsures as may be necessary to establish as criminal offences, when commitied intentionalfy:
fali) The conversion or fransfer of property, knowing that such properiy Is the proceeds of crime, for the
prirpose of

concealing or disguising the Micit arigin of the property or of helping any person who Iy involved in the
commission of the predicate offerce 1o evade the legal conseguences of his or her action;

{ii} The concealment or disguise of the irue nature, source, location, dispesition, movement or ownership
of or rights with respect 1o property, knowing that stich property is the proceeds of erime;

th) Subject to the basic concepts of its legal system:
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to the fact that the charges and the use of the mechanisms for mutual legal
assistance in criminal matters were maotivated by the Respondent’s sole objective
of retrieving assets. According to the Claimant, this was the most effective way

for the Respondent to:

1y try the Claimant in absentic under a special Indonesian anti-corruption

law;

2y prevent the Claimant from being represented by counsel during his trial in
absentia pursuant to Indonesian Supreme Couwrt Circular No. 6 of 1988

(“SEMA 6/1988");

3)  exclude the Claimant from the right to appeal under the same SEMA
6/1988, once convicted in absentia for corruption, unless he appears in

person;

4y likewise, exclude the Claimant from the right to file a petition for judicial
review unless he appears in person under the same SEMA 6/1988,
including under the modification introduced by Supreme Court Circular
No. 1 of 2012 (“SEMA 1/2012"); and therefore,

5)  use the corruption conviction so obtained as the basis to trace and seize the
Claimant’s assets worldwide pursuant to the United Nations Convention

Against Corruption {the “UNCAC”) and the UNTOCY,

(1} The acquisition, possession or use of properly, knowing, af the time of receipl, that such property is the
provaeds of crime;

(i} Participation in, association with or conspiracy fo commit, attempts to commit and aiding, abetting,
Jacilitating and counselling the commission of any of the offences established in accordance with this
article.

2. For purposes of implementing or applying % 1 of thiv article:

ta} Each State Party shall seek to apply § 1 of this article (o the widest runge of predicate offences;

(b} Each State Party shall include as predicate offences at a miininnum a comprehensive range of criminal
afferces

established in accordance with this Convention; (...}

B Id, UNCAC Article 23.2(cx

“Far the purposes of subparagraph (b) above, predicate offences shall include offences commilted both
within and owtside the jurisdiction of the State Party in question. However, offances cominitied ontside
the furisdiction of a State Party shall constibute predicate offences only when the relevant conduct is a
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198, The Claimant states that, as soon as the conviction was obtained, the Attorney

General was quoted as confirming the sole objective of the criminal proceedings

against the Claimant. Jakarta Globe on 17 December 2010 stated that;

“The guilty verdict against two foreign co-owners of Bank Century has
provided the Attorrey General's Office with the means fo recover their
stolen gssets from overseas banks, the attorney general said on Friday. ...
“We will inform authorities in Hong Kong abouf the verdict so that they
can continue with the process of asset recovery,” Attorney General Basrief

Arief 1old reporters in Jakarta. "% 102

199. Unless one overlooks the fact that the Respondent’s objective throughout has

200.

been to dispossess the Claimant of his assets, the Respondent’s reliance on the

UNTOC seems remarkable, if not erroneous.

To start with, the facts of the case do not meet the threshold test for the
application of the UNTOC, According to UNTOC Article 2(a), “organized
criminal group’ shall mean a structured group of three or more persons, existing
Jor a period of time and acting in concert with the aim of committing one or more
serious crimes or offences established in accordance with this Convention, in
order to obiain, divectly or indirectly, o financial or other material benefit.”
Despite invoking the UNTOC, the Respondent never alleged, nor provided
evidence, that the Claimant was part of “a sfructured group of three or more
persons, existing for a period of time and acting in concert with the aim of
commitiing one or more serious crimes or offences.” However, it was convenient
for the Respondent to invoke this convention on account of its provisions

concerning confiscation and seizure of assets.

¥ 189

criminal offence uader the dowmestic law of the Stafe where it is committed and would be a criminal
offence under the domestic law of the Stafe Party implementing or applving ihis article kad i been
commtitted there; (.......)

EX]
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201.

Furthermore, the Claimant submits that the charges of corruption and money
laundering were chosen by the AGO and endorsed by the Jakarta District
Criminal Court because these charges meant that a conviction in absentia could
be obtained, which was de facta non-appealable, and which could be relied upon
to seize the Claimant’s assets worldwide. The Respondent’s measures, seen
cumulatively and in light of their effect on the Claimant, do not pass the test of

being bona fide.

(i)  The Respondent deprived the Claimant of his basic rights in the manner in which
it condncted its criminal investigation of the Claimant

(a) Failure to inform the Claimant

202. The Claimant submits that it is a basic right of any individual to be informed

203.

properly and in a timely fashion of the nature and cause of the charges against
him, The Respondent has failed to respect this basic right. In these circumstances
it is impossible to conelude that criminal proceedings against the Claimant were
compliant with the Respondent’s obligations under Article 10.1 of the OIC
Agreement, as interpreted in accordance with principle of systemic integration
articulated in Article 31.3(c) of the VCLT.

The principle of systemic integration requires the Tribunal to take Article
14(3)(a) ICCPR and other governing norms of international law into account
when interpreting and applying Atticle 10.1 of the OIC Agreement. Article
14(3)(a) of the ICCPR provides in this respect that, in the determination of any
criminal charge against him, everyone shall be entitled “fo be informed promptly
and in detail in a language which he understands of the nature and cause of the
charge ageainst him.” According to the Human Rights Commiitee, the right to be
informed in Article 14(3)(a) “applies to all cases of criminal charges, including
those of persons not in defention,” and the term “‘prompily’ requires that
information is given in the manner described as soon as the charge is firsi made

by a competent authority’t. The Committee made it clear that “#is right must

8 CLA 226, p. 124, 9 8 emphasis added
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arise when in the course of an investigation a courl or an quthority of the
prosecution decides to take procedural steps agaivist a person suspected of o
crime or publicly names him as such. The specific requirements of subparagraph
3fa} may be met by stating the charge either orally or in writing, provided that
the information indicates both the law and the alleged facis on which it s

based™®.

204, In the view of the Committee, the duty to inform also means that “detailed
information about the charges against the accused nmst not be provided
immediately upon arvest, but with the beginning of the preliminary investigation
or the setting of some other hearing which gives vise to a clear official suspicion

against the accused™™,

205. Although according to evidence tendered by the Respondent, examination of a
suspect is mandatory under Indonesian law®, it is in evidence that the Claimant
was never examined by either the Indonesian police or the AGO. Having regard
to the nature and purpose of the OIC Agreement (i.e. to promote foreign
investment}, it was all the more important to respect the Claimant’s basic rights,
as required by its Article 10.1. The Respondent was obliged to take reasonable
steps to ensure that the Claimant was properly and in a timely manner informed
that he was the subject of a criminal investigation and why. Foreign investors
are unlikely to reside in the host state. As a consequence, the good faith principle
inherent in the pacta sunt servanda principle® that must be complied with in the
application of Article 10.1 of the OIC Agreement demands that in such situations
the host state employs the existing mechanisms for international mutual legal
assistance. In fact, Article 14(3)a) ICCPR —which must be taken into account in
the interpretation of the OIC Agreement — recognizes that trials in absentia pose
special problems in regard to the duty to inform, which must be addressed by the

prosecuting state. According to the Human Rights Committee, special

87 Id

8 CLA267 Communication No. R.14/63, R S dntonaceio v. Ursguay (Views adopted on 28 October
1981}, UN doc, GAOR, A/37/40, p. 120, 9 20 as compared with p. 119, 162

8R40, Y 13

M RLA2, Article 26: “Pacta simt servanda - Every treaty in force is binding upon the parties to it and
must be performed by them in good faith”.
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precautions are required in tlis respect: “the effective exercise of the rights under
arficie 14 presupposes that the necessary steps should be taken 1o inform the
accused beforehand about the proceedings against hin™ under article 14(3)(a).
There are “certain limits to the ¢fforts which can duly be expected of the
responsible authorities of establishing contact with the accused”! but it is clear
that Indonesia did not come close to reaching those limits in the way it treated

the Claimant.

206, The Claimant submits that the Respondent failed to take the required special
precautions needed to inform the Claimant of the fact that he was being
investigated®. The Respondent cannot justify this failure on the basis that it
would have been required to undertake excessive measures, since the
Respondent relied upon that convention o scek the freezing of the Claimant’s
assets in Hong Kongiss and that convention also applies in its relations with
Saudi Arabia. The UNTOC contains a prescribed mechanism for the delivery of
judicial documents and was thus avatlable to ensure that the Claimant was duly
informed of the fact that he was being investigated, Under Article 18 UNTOC
(and 46(3)}b) UNCAC), Saudi Arabia undertook to afford other convention
parties - including the Respondent - the widest possible mufual assistance in
investigations, prosecutions and judicial proceedings in relation to the offences
covered by the Convention®. However, despite the availability of a mechanism
that would have enabled the Respondent properly and in a timely manner to
inform the Claimant of the investigation, the Respondent opted not to undertake

the effort to honour the Claimant’s basic right in this regard.
{b) Failure to hear the Claimant
207, The Claimant claims that in addition to failing to inform him about the

investigation, the Respondent conducted and concluded the whole investigation

without ever hearing or taking a statement from him™,

1 C1.A268 Cormmunication No. 16/1977, 1. Monguva Mbenge v. Zaire (Views adopted on 25 March
1983), UN doc. GAOR, A/38/40, p. 138, 99 14.1-14.2

9 Transcript, Day 7, 18 March 2014, p. 70 (line 22) —p. 73 (line 10)

% CLAZ52, UNTOC, Axticle 18.1

% Transcript, Day 7, 18 Mareh 2014, p. 70 (line 19} — . 73 (line 10).
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208.

209,

210

The Claimant further submits that according to UNTOC Article 18(3){a) and
UNCAC Article 46(3)(a), mutual assistance to be afforded under the convention
may be requested for the purpose of “ft/aking of evidence or statemernts from
persons.” In other words, under the UNTOC 1t was possible for the Respondent
to request that the authorities of Saudi Arabia interrogate the Claimant or even
allow investigators of the Respondent to go to Riyadh to hear him and take a
statement from him. Nevertheless, despite this possibility the Respondent opted
not to invoke the relcvant provisions in the UNTOC or the UNCAC. Clearly,
there was no excuse for the authorities of the Respondent to prejudice the rights

of the Claimant in such an unfair way,

(e) Failure to dispel doubts about the integrity of the investigations

The Claimant submits that the Respondent’s failure to dispel doubts about the
integrity of the investigations lends further support to the view that the
Claimant’s basic rights were of less concern to the Respondent than the pursuit
of its stated aim to recover state losses. The Claimant also submits that the fact
that the Respondent’s inaction with regard to the complaints of corruption made
by the Claimant against those involved in two separate ostensive corruption
attempts renders the Respondent’s conduct a vielation of the Claimant’s basic
rights. The criminal prosecution of the Claimant cannot be considered compliant
with the Claimant’s basic rights so long as the improprieties in the investigation
and his subsequent prosecution remain unaddressed. The Claimant claims that

letters outlining the bribery attempts were sent to;

1} the Attorney General,
2)  the Central Jakarta District Court
3)  the panel of judges hearving the case; and

4)  the Special Task Force on Judicial Corruption

With the exception of a short letter of acknowledgement from the Task Force,

these letters remain without any response to date. The Claimant argues that
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without these unanswered letters and complaints, this Tribunal would have been

right to dismiss the argument of corruption.

211, The Claimant submits that in the present case, the Claimant sought redress in the
way just described, but to no avail. He had to wait until the Final Hearing in
March 2014 to hear any explanation that could have alleviated his concerns

regarding the integrity of the investigations against him,

212. The Claimant also argues that the natore of the Respondent’s breach in this
regard is all the more egregious, because the UNCAC restricts the signatories’

discretion in matters of investigation and prosecution of corruption allegafions:

“Each State Party shall endeavour to ensure that any discretionary legal powers under
its domestic law relating to the prosecution of persons for offences established in
accordance with this Convention are exercised to maximize the effectiveness of law

enforcement measures in vespect of those offences and with due regard to the need 1o

deter the commiission of such offences™™,

(iv}  The Respondent deprived the Claimant of his basic rights, when it failed properly
to summon him to attend the eriminal trial

(a) Selective use of the available mechanisms for mutual legal

assistance

213. The Claimant submits that he never recetved any of the summonses at the
material time. He denies having done so and the Respondent has never produced
a copy of any receipt or acknowledgement from him. Given that, as stated in the
Interfocutory Judgment of the Central Jakarta Distriet Court, the Respondent’s
objective was to confiscate the Claimant’s and Mr, Rizvi’s assets and it was less
concerned with their imprisonment, the Respondent avoided using the prescribed
procedures under the governing international treaties that would have ensured

delivery of the summonses to the Claimant.

9% (LA253 Article 30(3)
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214,

215,

216.

217,

According to the Jakarta District Criminal Cowrt, international criminal law is
one of the governing sources of law in the criminal proceedings against the
Claimant: Taking into account, whereas as both the Defendant are under foreign
citizen status and both the Defendants are also currently believed to be abroad,
and their assets located in foreign countries as well, then the offenses charged by
the Public Prosecutor has been passed jurisdiction boundaries of Indonesia, then
in this case the panel of judges instead of considering provisions of national
criminal law will also consider the provision of international criminal law on
Corruption Crime and Money Laundering which has been ratified by the

Govermment of Indonesia®®.

The Jakarta District Criminal Court identified the relevant treaty as being the
UNCAC: “Taking into account, whereas Indonesia is one state thaf joined the
UN Convention of 2003 on UNITED NATIONS CONVENTION AGAINST
CORRUPTION (UNCAC) is the consequence that national laws and vights owed
by Indonesia as a state parfy fo the UN-protected so that wherever and wherever
corruptor run away and hide its assets it can be tracked and their property

confiscated”.”

Moreover, in its request for mutual assistance to Hong Kong, Indonesia relied
on the UNTOC. In the second paragraph of the cover letter dated 29 October
2010 accompanying its Second Mutual Legal Assistance Request™, the
Respondent states that the request is, imler alia, “based on United Nations

Convention against Transnational Organized Crimes.”

Thus, according to the Indonesian judiciary and the executive branch, the
UNCAC and the UNTOC are engaged in respect of the eriminal proceedings
against the Claimant. The UNCAC and the UNTOC apply to Hong K{}ng by

reason of P.R. China’s ratification™. It appears, however, that the Indonesian

% DMF] Tab 576

¥ Id. § 93, second paragraph.
%52
%2 The United Kingdom signed the UNCAC on 9 December 2003 and ratified the same on 9 February 2006,
For Saudi Arabia these dates ave 9 Javuary 2004 and 29 April 2013 respectively. Saudi Arabia signed the
UNTOC on 12 December 2000 and ratified it on 18 Tanuary 2005, The UNTQC was signed by the UK on
14 December 2000 and ratified on 9 February 2006, On the status of these convention in Hong Kong, see:

78



authorities chose to observe these conventions only when that was convement to
pursue the assets of the Claimant, but not when that would have ensured the

respect of the Claimant’s fundamental rights,

(b} The Respondent failed to follow the UNCAC and UNTOC

procedures that it invoked to presecute the Claimant

218. The Claimant submits that The Jakarta District Criminal Court woald not have
approved of the summonses had it properly considered Articles 18.1 UNTOC
and 46(3)b) UNCAC. Under these provisions, the countries relevant to the
proceedings against the Claimant (Hong Kong, Indonesia, Saudi Arabia,
Switzerland, Mauritius and the UK) undertook to afford each other the widest
possible mutual assistance in investigations, prosecutions and judicial
proceedings in relation to the offences covered by the convention. Article 18,
Section 3 (b) UNTOC and its equivalent in the UNCAC specity that one of the
purposes for which mutual assistance may be requested is “effecting service of

judicial documents.”

219. Article 187 UNTOC also states that unless another treaty prevails, the
procedures and conditions for mutual assistance set forth in that article are
mandatory. Therefore, the treaties cited by the Jakarta District Criminal Court
establish a mandatory defanlt regime that applies to the service of judicial
documents, which the Court should have considered before approving a trial in

absentia.

220. The Claimant also submits that by acceding to the UNTOC and the UNCAC,
and by invoking them in its request for extradition or prosecution of the
Claimant, the Respondent accepted that, in order for a summons to trial to be
legally valid, that summons would have to be processed according to the

procedures prescribed in them.

Margaret K. Lewis, China’s Implementation of the United Nations Convention agamst Tremsnational
Organized Crime, 2 Asian Journal of Criminology (2007, {79; Daniel Chow, The Interplay between
China’s anti-Bribery Laws and the Forelgn Corrupt Practices Act, 73 Ghio St LT 73 (2012), 1015,
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221. Furthermore, the UNTOC and the UNCAC establish a special mechanism for
channeling requests for the service of judicial documents in order to ensure
authenticity, accuracy, and efficiency of service. These mechanisms require each
treaty party to designate a central authority that shall have the responsibility and
power to receive requests for mufual assistance; either to execute them or to
transmit them to the competent authorities for execution. They specifically
stipulate that “/c/entral aithorities shall ensure the speedy and proper exccution

of or ransmission of the requests received”.

222. The Respondent invoked the UNTOC and the UNCAC (i) to seek extradition of -
the Claimant from Saudi Arabia, or alternatively to allow for Saudi Arabia to
prosecute the Claimant; (it} to request mutual assistance from Hong Kong; and
(i1i) to prosecute the Claimant. However, those same conventions provide a
mandatory mechanism to ensure that proper notice of proceedings is given,
which mechanism has notl been observed by the Respondent. Despite the
availability of a mandatory procedure that would have ensured proper service of

process, this avenue was completely ignored by the Respondent.

223, The Respondent’s invocation of these conventions against the Claimant, and its
subsequent failure to abide by the obligations contained therein, amount to a
violation of the Claimant’s basic rights under domestic law (Law No. 12 of
2005), under ICCPR Article 14(3)}a) and under Article 10(1) of the OIC

Agreement.

224, Furthermore, the Respondent’s invocation of the UNTOC and the UNCAC - in
order to seek the Claimant’s extradition, to seize the Claimant’s assets, and o
prosecute him — combined with its subsequent failure to adhere to mandatory
procedures in those same treaties in regpect of service of the Court summeonses -
violates general principles of infernational law, The Respondent should not be
permitted to resile from its obligations under the UNTOC and the UNCAC,
having invoked them to its own benefit. The Respondent’s conduct violates

general principles of law recognized by civilized nations'™, or the general

100 Bee TCT Statute 38{1)(¢), available at http:/Awww. ig] cif.org/documents/index.php?pi=4&p2=2& p3=0&
{last accessed 24 April 2014) {anthorizing the 1CT to apply, in addition to treaties and custom, the “general
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225.

226.

227.

principle of law on estoppel, namely that “a man shall not be allowed to blow

hot and cold—to affirm at one time and deny at another.”1%

(c) The Respondent’s failure to nse customary practices also violates

international law

The Claimant submits that customary international practice dictates that service
of the court summonses on the Claimant should have been processed in
compliance with the provisions and practices of international law relating to

letiers rogatory.

A letter rogatory, or letier of request, is a formal request froin a court to a foreign
court for some type of judicial assistance. The most common remnedies sought
by lefters rogatory are service of process and the taking of evidence. In many
instances, letters regatory cannot be transinitted divectly between the applicable
courts and must be transmitted via consular ov diplomatic channels. International

doctrine on letters rogatory has been codified in international conventions,

The Claimant submits that in the present case, there is neo evidence that the
mvesfigation summonses or the summonses for the Claimant to attend trial were
processed in compliance with customary international law, The facts show that
the summonses were sent to several addresses (including the Claimant’s office
address and various embassies or consulates) and advertised in the mass media

~ all of which are insufficient under customary international law.

(d) The Respondent failed to verify the delivery of the summonses

principles of law recognised by civilised nations,™); CLA284 Nuclear Tests Case, {Australia v France}
(Judgment) {1974) ICF Rep. 253 a1 268.

™ CLAZ83 Bin Cheng, General Principles of Law As Applied by International Courts and Tribunals
(Cambridge 1953, 2006) 141-49 (and cases cited thersin).
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228. The Claimant submits that the manner in which the Respondent dealt with
service of the summonses cannot be reconciled in any way with ICCPR 14(3)(a)

and therefore violates the Claimant’s “basic rights” under OIC Article 10.1.

229. The Claimant submits that he AGO was not concemed with the question of
whether the Claimant had, in fact, received any of the smmmonses. When this is
considered in conjunction with the fact that a Red Notice, as opposed to a Blue
Notice, was requested by the Respondent and obtained from INTERPOL, it
becomes abundantly clear that the Respondent failed to use the available
mechanisms to ensure that it would have the Claimant’s residential address for

the purpose of service of the summonses.

230. According to Article 88 (1) of INTERPOL’s Rules for the Processing of Data
“Blue notices are published in order 1o: (a) obtain information on o person of
interest in a criminal investigation, and/or (b) locate a person of intevest in a
crimingd investigation, andor (c) idemtify a person of inferest in a criminal
investigation.  Thus if the Respondent really wanied to ascertain the Claimant’s
residential address, rather than engaging in pro forma operations, it should have
asked INTERPOL to issue a Blue Notice in order to locate the Claimant and
establish with accuracy his residential address, in order that he be properly and

effectively served.

The Respondent’s trial in absentia of the Claimant violated its own domestic law,
and deprived the Claimant of his basic rights, inter alia, his right “to be tried in his
presence and te defend himseH in person or his counsel of his own choosing” and
to his “conviction and sentence to be reviewed by a higher tribunal according to
law?”

{a) Lack of jurisdiction to try the Claimant in absentia

231. The Claimant submits that an aut dedere aut judicare clause excludes the
competence of a treaty party to try an alleged offender in absentia for the offence
covered by the relevant treaty, Indeed, it is only where the accused is present in
a state that the obligation to exercise universal jurisdiction is invoked, because

only then does the state have the requisite “capacity™ o take preventative action,
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232.

233.

‘The requirement for the presence of the accused is sensible for practical, as well
as legal, reasons. Without such a condition there would be no point in having an
obligation either to extradite or to prosecute in a multilateral convention; a
simple extradition provision would suffice to enforce those convicted in
absentia, But if the requested state 1s required either to extradite or to prosecule,
then the requesting state’s jurisdietion will dcﬁend on a positive response to an
extradition request. Absent that, the only thing it can demand is that the requested
state abides by the obligation to prosecuie. Stated differently, trials in absentia
and the ebligatioﬁ either to extradite or to prosecute are mutually exclosive,
Accordingly, the Respondent lacked the jurisdiction to try the Claimant in

absentia,

This conclusion is reinforced by the Respondent’s own conduct in this matter,
which may be even be considered as having estopped any recourse to a trial in
absentia'®, According to the Claimant the Respondent’s extradition request to
Saudi Arabia dated 29 October 2009'% makes interesting reading on this subject.
Paragraph 3 of the extradition request states:

“Should the Government of Saudi Arabia is unable to grant the request for
extradition, the Government of the Republic of Indonesia seeks the
assistance of the Government of Saudi Arabia to carry oul investigations
and prosecute Hesham Talaat Besheer Al Warraq under Article 16(10)
UNTOC™,

The Claiinant also submits that UNTOC Article 16, Section 10, on which the
Respondent relied in order to seek the Claimant’s extradition, stipulates as

foilows:

“4 Stafe Party in whose terrvitory an alleged offender is found, if it does
not extradite such person in respect of an offence to which this article
applies solely on the ground that he or she is one af ifs nationals, shall, ar

the request of the State Party seeking extradition, be obliged to submit the

02 C1LAZ83
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234,

235,

236.

case without undue delay fo its competent authorities for the purpose of
prosecution. Those authorities shall take their decision and conduct thelr
proceedings in the some manner as in the cose of any other offence of a
grave nature under the domestic law of that State Party. The Siate Parfies

concerned shall cooperate with each other, in particular on procedural

and evidentiary aspects, to ensure the efficiency of such prosecution”.

Given the obligation of the requested party fo prosecute whenever it declines {o
extradite, it would seem obvious that as a conseguence, the UNTOC and
UNCAC do not give the contracting parties the option fo try a person in absentia.
Thus any prosecution and trial in absentia in respect of offences covered by the
UNCAC and/or the UNTOC would be at odds with these treaties. The UNCAC
contains a similar provision. According to the Jakarta District Criminal Court’s
own words, the provisions of international criminal law — including the UNCAC
- must be taken into account as a matter of Indonesian law. It is clear therefore
that the Jakarta Criminal Court ignored Articles 16(10) UNCAC and 44(11)
UNCAC, contrary to its international law obligations.

Moreover, the Claimant submits that the meaxim aut dedere aut judicare
represents the principle that a state must either surrender a suspected criminal
within its jurisdiction to a state that wishes to prosecute the eriminal or prosecute

the alleged offender in its own courts.

Other than the exchange between counsel for the Respondent and the Tribunal
reflected above, it is not clear what happened with the Indonesian request to
Saudi Arabia in respect of the Claimant. But the fact is that the Claimant has
never been prosecuted in Saudi Arabia. It can thus be inferred from the fact that
the Claimant was neither extradited nor prosecuted, that Saudi Arabia was not
convinced that a crime had been committed or that the motives for the
prosecution were proper. This is because the obligation to prosecute does not
necessarily imply that proceedings will be undertaken, and still less that the
alleged offender will be pumished. Thus, if there is insufficient evidence, the state

where the alleged offender is found, in this case Saudi Arabia, is not obliged o
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238.

prosecute the alleged offender; nor, of course, does the obligation to prosecute
entail an obligation to punish in the absence of a conviction. The UNCAC and
the UNTOC provide no specific time-frame for the perforinance of the obligation

o prosecute.

However, the fact that apparently Saudi Arabia decided not to prosecute, or has
ignored its obligation either to prosecute or to extradite the Claimant, does not
mean that the Respondent had therefore the right to try him in absentia by way
of self-help. Thus if the Respondent was of the view that Saudi Arabia failed in
this respeet, it was right to take action. However, resorting to trying the Claimant
in absentia was not the indicated course under the UNTOC and the UNCAC. By
providing a dispute settlemeni mechanism, the UUNTOC and the UNCAC
exclude such self-help. Thus, rather than trying the Claimant in absentia the
Respondent should have followed the example of Belgivm and sought
enforcement of the UNTOC.

Another course was available to the Respondent. If it disagreed with a Saudi
decision not to couperate as regards extradition or prosecution (if any), it should
have invoked the dispute settlement clause in the UNTOC to challenge the
decision. That would have been the lawful, just and honorable, way to proceed,
rather than resorfing immediately to the extreme measure of trial in absentia.
Both the Respondent and Saudi Arabia have ratified the UNTOC without
making any reservation in respect of Article 16 of UNTOC. Thusg this procedure
was available to the Respondent. Only through this procedure could it have been
established whether or not Saudi Arabia was justified in failing fo extradite or
prosecute the Claimant. By resorting to the extreme measure of a trial in absentia
instead of invoking Article 16 UNTOC, the Claimant violated the principle of

electa una via, non datur recursus ad alteram,

(b) Disregard of the Minimum Standards
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239. The Claimant submits that the Respondent’s disregard of the Claimant’s basic
right to a fair trial did not stop there. It continued in the form of a trial and

conviction without the Claimant being present or represented.

{iy Minimum condifions for trials iu abhsentia

244, Om 23 February 2000, Indonesia acceded to the 1966 ICCPR. Article 14, Section
3(b) of this treaty provides that: [} '

“3. In the determination of any criminal charge against him, everyone
shall be entitled to the following mintmum guarantees, in full equality
..... (b) to be tried in his presence, and fo dejend himself in person or

through legal assistance of his own choosing 1%

241, This provision consccrates a general principle of law and natural justice that
pertains to the “basic rights” that Article 10.1 of the OIC Agreement secks (o
guarantee. Various international courts, tribunals and other competent bodies

have interpreted this norm.

242, From this jurisprudence it can be concluded that for the extreme measure of trial
in absentia to be permissible under international law, the Respondent must
provide evidence that the Claimant;

1) was notified of the trial, i.e. proper service of process;

2} had unequivocally and explicitly waived his right to be present at teial;

3}  had the legal right to be represented at trial and that he was actually

represented;

4)  is able subsequently to obtain from a court which has heard him a fresh

determination of the merits of the charge.

14 CLAZ54
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243,

244,

245,

246,

From the point of view of international law, in particular the basic rights
protected by Article 10.1 of the OIC Agreement, the Claimant claims since the
Respondent cannot provide evidence to meet these cumulative criteria, the
Claimant’s basic rights have been violated. The trend in international law is to
recognise the importance of a defendant’s right to be physically present and to
participate in his or her trial. More and more, trials in absentia are provided for
only in exceptional circumstances or where there has been an explicit,

uneguivocal waiver of one’s right to be present.

ICCPR Article 14(3)(d) states that every person shall be entitled “f1jo be #ried
in his presence, and 1o defend himself in person or through legal assistance of

his own choosing. "%

The United Nation’s Hunan Rights Committee, which is the body charged with
supervising compliance with this treaty, further explained this provision in
General Comment No. 13, which states “{1/he uccused or his lawyer must have
the right to act diligently and fearlessly in pursuing all available defenses and
the right to challenge the conduct of the case if they believe it fo be unfair. When
exceptionally for justified reasons frials in absentia are held, strict observance

of the rights of the defense is all the more necessary, % -

Howcxfer; the Committee does not define “justified reasons™ for holding trials in
absentia. For an elaboration one must look at the jurisprudence of the human
rights courts. Article 6(3} of the European Convention on Human Rights and
Fundamental Freedoms specifies that everyone charged with a criminal offence
has the right “fo defend himself in person or through legal assistance of his own

choosing...”

05 C1,AZ54

5 CLA226 Article 14 {Twenty-fivst session, 1984), Compilation of General Comments and General
Recommendations Adoptad by Hnman Rights Treaty Bodigs, UN Doc. HRIGEMI'Rev.1 (1994), 911
(1994) {on equality before the courts and the vight to a fair and public hearing by an independent court
established by law}.
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248,

249,

250,

(i} Indonesian law barred the Claimant from being represented by

counsel

The Claimant claims that Indonesiau law allows for the extreme measure of trial
in absentia in corruption cases but by virtue of SEMA 6/1988 persons accused
of corruption that are tried in absentia are not allowed to be represented by
counsel, Indonesian law thus barred the Claimant from appointing counsel to
represent him during his trial in absentia. This is a clear contravention of the
principle of fair trial in the Universal Declaration and its articulation in Article

14.3(b) ICCPR.
(iii) Indonesian law barred the Claimant from the right of appeal

The Claimant submits under Indonesian law the Claimant was not allowed to
appeal his conviction unless he appeared in person. This condition is an
impermissible restriction of his basic rights. Article 14, Section 5 of the ICCPR,
prescribes that “felveryone convicied of a crime shall have the right to his
conviction and sentence being reviewed by a higher tribunal according to law”,
Thus SEMA 6/1988 also makes the right to appeal subject to the convicted

person being present in Indonesia.

In éther words, according lo the evidence tendered by the Respondent, the right
to appeal one’s conviction in absentia is conditioned on the appellant appearing
in person before the court in order to appeal. Appeal through counsel by convicts
in absentia is thus not permitted. Such condition is in contravention of Article
14, Section 5 of the ICCPR and therefore amounts to a breach of the Claimant’s
basic rights under Article 10.1 of the OIC Agreement.

(iv) The Respondent made it impossible for the Claimant to appeal
The Claimant also submits that it is also in evidence that, even if the Claimant

had felt able to appear in person in order he could not have because the

Respondent made it practically impossible for him to appeal.
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252,

253.

254,

The Claimant submits that, according to Indonesian law, the period within which
the Claimant would have had the right to appeal (but for SEMA 6, 1988) was
allowed to expire without ensuring that he was aware of the existence of the
judgment containing his conviction. For the right of appeal to be effectively
available, a convicted person is entitled to have, within a reasonable time, access
to duly reasoned written judgments; failing the availability of such judgments,
Article 14(5) of the ICCPR has been violated.

The Claimant elaims that the Respondent’s authorities allowed the appeals
period to expire without ascertaining whether the Claimant had actually received
the judgment. This failure is attributable to the Respondent because customary
international law contains a long established procedure that would have enabled
the Respondent to establish without any doubt whether and when the Claimant
had received the judgment in order to start the period within which appeals were
allowed. That procedure is codified in Article 5(f) of the Vienna Convention on
Congalar Relations (1963} (the “VCCR™), which states that one of the functions
of consular missions is to cooperate with the local authorities when the delivery
judicial documents is necessary. Both Indonesia and Saudi Arabia are parties {o
the VCCR. If this procedure had been followed, the authorities of Saudi Arabia
would bhave inforined Indonesia if and when the judgment had actually been
served. For reasons that have yet to be disclosed by the Respondent, it does not
appear that the Respondent followed this procedure and it thus allowed the
appeals period to expire without ascertaining whether the Claimant was actually

aware of the judgment containing his conviction.
(v) The Claimant is excluded from the right fo file for judicial review

The Claimant submits that Indonesian law bars the Claimant from even this very
limited remedy. This is because the amended SEMA 1/2012 excludes absent
convicts from the right to file a petition for judicial review. To file for judicial

review, an absent convict must go to Indonesia,

The Claimant also submits that, even if the Claimant were not excluded from

this right, that would still not erase the violation of his right to appeal. Article
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255.

256.

257,

258.

14(5) ICCPR provides that “everyone convicted of a crime shall have the right
fo his conviction and sentence being reviewed by a Righer tribunal according to
law”. The United Nations® Human Rights Committee has ruled that the existence
of a right to appeal is a right guaranteed by the ICCPR ifself and its existence is

thus not in theory dependent on domestic law,
(¢} Invalidity of the proceedings

The Claimant submitted that the evidence obtained through the testimony of the
Respondent’s witnesses throughout the proceedings reveals that the Claimant
was never served with the Court summonses and that the Respondent not only
failed to observe the procedures prescribed by the governing multilateral treaties,
but simply abstained from ascertaining whether the Claimant ever received the

SHIMonses,

(d) The Claimant is also entitled to compensation under Article
13.1(d) of the OIC Agreement because the summonses were not in
compliance with Article 227(3) of the Indonesian Code of
Criminal Procedure (“KUHAP”)

The Claimant claims that he is entitled to damages 1o respect of the Respondent’s
violation of its own domestic laws. The Claimant submits that as a matter of
Indonesian law, service of the summonses to attend trial was not valid. The
KUHAP specifies the mandatory reguirements for summonses and includes a
mandatory provision applicable where the defendant is overseas.

Article 145(1) of the KUHAP requires that a Court summons to atfend trial must
be “conveyed by written summons at o defendant’s residence or most recent
place of residence”. Furthermore, Article 227(1) of the KIJHAP requires that
the summons be conveyed no later than three days before the hearing. Article
227(2) ofthe KUHAP requires that the “official that execittes the summons must

personally meet and divectly speak with the person summoned”,

The Claimant submits that these provisions only apply to domestic summonses.

If the person is not at his or her residential address and is overseas, Article 227(3)
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of the KUHAP applies. Under Article 227(3) of the KUHAP, the summons must
be conveyed “through a legation of the Republic of Indonesia”. The Claimant
claims that he was never summoned at his place of residence through a
representative of the Republic of Indonesia. Furthermore, the Claimant’s
learning about the Hearing through media reports or other channels is not

sufficient under the KUHAP to elinunate the need for good service.

Iin thig regard, the Claimant submits that service purportedly made through PT
Bank Mutiara Thk is ineffective. Service of process through newspapers does

not meet the express provisions for a proper summons under the KUHAP.

3. The Respondent

264,

The Respondent submits that the Claimant was duly served with summonses;
knew full well about the investigation and, later, his trial; knew all the facts of
the case much better than the prosecutors; and nevertheless freely chose not to

attend, even for the investigation stage.

) The Claimant was properly made a subject of the Interpol Red Notice

261.

262.

The Respondent submits that the Claimant was summoned to assist in the
investigation, but refused to come, and that he knew very well what had been
going on but would not disclose, thereby withholding information and evidence,
Thus an arrest warrant was issaed for the Claimant in December 2008, The
Respondent claims that the Indonesian authorities sent three summonses, each
delivered fo his last known addresses and in every other required manner to
ensure these would reach him. They therefore did what any reasonable

government does under the circumstances: they asked Interpol to help find him.

The Respondent submits that Interpol issued “Red Notices™ for Mr. Al Warrag
and Mr. Rizvi on June 9, 2009, A Red Nolice represents a reqguest for cooperation
from one country’s law enforcement authorities to those of other countries.

According to Interpol’s own web site:
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264.

265,

“Inthe case of Red Notices, the persons concerned are wanted by national
Jurisdictions for prosecution or fo serve a semtence based on an arrest
warrant or court decision. INTERPOL's vole is to assist the national police
Jorces in identifying and locating these persons with a view to their arrest

and unac or similar lowfui action”.

The Claimant alleges that he and Mr. Rizvi retained au Indonesian law Professor,
Professor Indrivanto Seno Adji, to contact a high ranking police officer they
somehow thought were leading the investigation against them, According 1o the
Claiinant, Professor Indrivanto met this officer in May 2009, The police officer
allegedly asked Professor Indriyanto for US$ 300,000 to discontinue
proceedings against the Claumnant and Mr. Rizvi. According to the Respondent,
the Claimant did not provide a witness statement, either in these proceedings or
Mr. Rizvi’s ICSID arbitration brought by Mr. Rizvi, from Professor Indrivanto,
and refused to present him as a witness. The agsertion that Indonesian police
sought a bribe to discontinue proceedings against him remains an
unsubstantiated second-hand hearsay allegation, If the Professor’s visit was to
request discontinuance of the cage against them, they had to realize that no such

thing was possible.

However, the fact is that the police were not even handling the investigation, let
alone the prosecution of the case againgt the Claimant, This case was handled by
the Attorney General's office. Any approach to the police could only be
explained as a misplaced attempt by the Claimant and/or his colleagues to buy
their way out. But the offer was made in the wrong venue, and thus could not
have had any connection with the case. The alleged solicitation of a bribe by the
investigator in charge of the case is yet another lie repeated so many times in

hopes the Tribunal will believe it despite not a shred of evidence.

The Respondent submits that assuming for the sake of argument, however, that
there had been credible evidence of a bribe solicitation, then this would not affect
the Red Notice. A Red Notice request is standard mtemational procedure

whenever a person whose artest has been sought cannot be found within the
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2606.

jurisdiction. There is no real debate that Indonesian authorities had probable

cause to issue an arrest warrant for Mr. Al Warraq and Mr. Rizvi.

There is likewise no debate that the Claimant was in Saudi Arabia, not Indonesia,
when the authorities sought to question, and later to arrest him. The authorities
had two options: forget about him and Mr. Rizvi, or request a Red Notice from
Interpol. The Respondent argues that those steps towards requesting the Red
Notices are conceptually distinct from any supposed bribe solicitation to have
investigation proceedings discontinued, or even to have the Red Notices
withdrawn. Even agsuming that the latter allegations arve true, they do nothing to

invalidate the former.

@iy  The Claimant was properly served with investigation summonses, and was fully
aware of the proceedings at all relevant times,

267.

268,

269.

The Respondent submits that following the issuance of the Red Notice, the
Claiinant was sent three investigation summonses, in December 2009 and
January 2010"7. The Surmmonses were sent to the Claimant’s known address in
Saudi Arabia, the hotel in which he always stayed in Jakarta and to his office at
Bank Century {by then Bank Mutiara); were posted on the court notice board,

and published in major Indonesian and English language newspapers.

The Respondent claims that the Claimant acknowledged receiving three
summonses'®, and that even My, Rizvi received at least one because he refers to
it in a letter to the Fndonesian Attorney General dated 7 January 20101%,

The Respondent argues that the Red Notices would not have prevented the
Claimant or Mr. Rizvi from complying with the investigation summonses, to
attend the very proceedings for which failure to come te Indonesia, the Red

Notices were issued in the first place.

W R4D Affidavit of Desy Meutia Firdaus, pacagraph 14.

198 Transcript 12 March, page 100; line 19 and page 101 line 23,

% DMF1-Tab 4 attached to the Affidavit of Desy Meutia Firdaus {also included in the Hearing Bundle
under Tab 318, Bundle C, Yolume I7)
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(i)

The Claimant was properly served with the conrt summons

270.

271,

272,

The Respondent submits that when the Claimant and Mr. Rizvi declined to attend
the investigation hearing to which they had been summoned three times, the
Indonesian Attorney General had no option but to proceed to build his case
against them without their input as to any mitigating facts or circumstances. The
Attorney General had no idea what position they would take, what they would
deny, what necded to be proven, so the Prosecutor had to prove everything.
According to the Respondent, that is a perfectly normal and understandable
development: a government’s prosecutors cannot simply wait for absent suspects
to show np and cooperate. If prosccutors believe they have a case to make on the
strength of the witness and documentary evidence before them, and the suspect
has had the opportunity to be tried in his presence and defend himself, but has

refused, then they are entitled to do so.

‘The Respondent submits that the Indonesian authorities served three suiccessive
trial stummonses on the Claimant and Mr. Rizvi. The first summons was dated
12 March 2010. Because, aside from being served in every prescribed manner in
Indonesia the summons was served overseas, Indonesian authorities sought the
assistance of the Indonesian Ministry of Foreign Affairs. The Minstry
forwarded the éummons information to the Indonesian Embassy in Riyadh; the
Embassy sent the information to the Saudi Ministry of Foreign Affairs, They
also gsought help from Interpol. The Indonesian Prosecutor’s Office forwarded
the court summons to the National Central Bureau {("NCB") in Indonesia. The
NCB in tumn sent the swmmons to its counterpart office in Riyadh. The
Prosecutors also placed the summons on the notice board in Jakarta District

Court, as was the usual practice pursuant to Section 145(5) of the KUHAP.

The Respondent also submits that finally, as an added measure, the Prosecutor
advertised the existence of the summeons in both Media Indonesia {a widely-read
Indonesian language daily newspaper) and the Jakarta Post, Indonesia’s leading

English language newspaper, which is also widely read by Indonesian-interested
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persons outside of Indonesia through that newspaper’s website, on which the
entire publication is posted on a daily basis''®, The District Court held a hearing
on 18 March 2010. The Prosecutors explained that they served the summonses
several ways, but that the Claimant and Mr. Rizvi had not responded. The Court
adjourned the hearing until 19 April 2010.

273. On 24 March 2010, the Prosecutors issued a second set of summeoenses to the
Claimant and Mr. Rizvi, Once again, the summonses were sent both to the NCB,
to the Ministry of Foreign Affairs, posted on the courl's notice board and
advertised in newspapers. The Prosecutors also sent copies of the sumnionses to
the President of Bank Mutiara (Bank Century’s successor), and lo the Hotel
Shangri-La, the place where both the Claimant and Mr. Rizvi were known to

have stayed on their previous visits to Indonesia.

274. Moreover, Bank Mutiara forwarded the Claimant’s summons te his known
address in Saudi Arabia. Likewise, the Indonesian Embassy in Rivadh confirmed
that counterparts in the Saudi Foreign Ministry had delivered the summons to
the Claimant’s address. That address was the same as the one that the Claimant
lists as his residence in his Statements for the present Arbitration. The Claimant
does not deny that ke received this summons and, in fact, as referred to above,

confirmed, when testifying, that he had.

275. The Respondent submits that netther the Claimant nor Mr. Rizvi appeared at the
adjourned hearing on 19 April 2010. The judges accordingly ordered that the
Prosecutors serve the summonses a third time, and adjourned the hearing until
19 May 2010. The Prosecutors served a third set of summonses on the Claimant

and Mr, Rizvi, using the same channels as refereed above.

276. The court resumed session on 19 May 2010, but again the Claimant and Mr.
Rizvi failed to appear. The Court adjourned vet again to determine whether it

was now appropriate to proceed in absentia, On 2 June 2010, the Court

D¢ wyrw thejakartapost.com
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concluded that the manner and methods of service had been sufficient and

reasonably calculated to apprise the Claimant and M. Rizvi of the hearing,

277. The Court adjourned the hearing until 10 June 2010. On that date, the trial of the
Claimant and Mr, Rizvi was to begin, with or without them. They had been duly
served and there is no doubt that the Claimant and Mr. Rizvi knew very well
both that they had been summoned and that their trial was abowt to proceed in
absentia. The Court’s decision reflected its conclusion that the Indonesian
authorities had tried repeatedly and in good faith to serve the Claimant and Mr.
Rizvi with notice of the impending hearing. That of course is the purpose of a

SUNHNONS.

278. The Respondent submits that the Claimant nor Mr. Rizvi claims to have been
ignorant of the proceedings against them in Indonesia. They merely chose not to
attend, Meanwhile they had been trying to create evidence of corruption in the
investigation process, to use as an excuse. The Respondent submiis as a matter

of Indonesian law, the summonses were validly and properly served.

279, The Respondent as a matter of both fact and law, therefore, the summonses were
valid and proper. As a matter of fact, there is no doubt that the Claimant had
received at least three summonses and knew of the proceedings against him. As
a matter of law, the summonses were valid when sent through the Ministry of
Foreipn Affairs, as well as being validly served through other means. As amatter

of fact, notice was effectively received, The summonses served their essential

purpose.

(iv) By refusing to comply with the court summons, the Claimant was properly tried in
abseniin

280. The Respondent submits that the ICCPR requires that he be entitled to be present
and to defend himself in person or through counsel. As long as he is present, he
may choose whether to defend himself in person or by counsel, but may not do
both. That is what is meant by "or". But he cannot choose not to be present and
still have the right to be defended by counsel. That is what is meant by "and".

He must be present to be entitled to the benefit that follows.
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281.

282,

283,

According to the Respondent, the Claimant was not compelled to be absent. He
was not told that he could not attend under any éircumstances. He was not
convicted in secret, without any opportunity to present a defense. He was given
more than adequate notice and had more than ample opportunity to attend and

defend himself, He intentionally chose not to do so.

The Respondent argues that there is thus nothing in international law that
provides a blanket prohibition against in absentia trials. The purpose of the
ICCPR’s fair trial provisions in Article 14 is to ensure that a defendant has
baseline guaraptees against procedurally or substantively unfair judicial
proceedings. They do not -- nor are they intended {o -- provide a defendant with
complete immunity from prosecution if he chooses not to answer for the crimes
alleged against him, According to the Respondent, if that were the case, every

defendant would do what the Claimant and Mr. Rizvi did.

Moreover, the Respondent submits that even the court of Hong Kong, has found
that the Indonesian summonses were served properly on the Claimant and that 1t
would not be contrary to the interests of justice 1o recognise and enforce the
Indonesian judgment. In fact at paragraph 97 of that Judgment the court of Hong
Kong found that “Mr., Rizvi and [Mr. Al Warraq] had suffered no unfairness,
prejudice or infustice in the proceedings in Indonesia™ ', As is evident from that
judgment, the court of Hong Kong analysed the facts and considered expert
opinions. The Respondent also submits that the requests for mutual legal
assistance to Hong Kong and Saudi Arabia were made in compliance with
Indonesian law'', In any case the burden of proof is on the Claimant to prove
that acts atlributable to the Respondent were: =, .shocking, egregious behaviowr
that every reasonable person would recognise that it fell short of international

standards”'V, According to the Respondent, the Clairpant failed fo do so.

iil R61

112 See evidence of Desy Meutia Firdaus, Transcript, 18 March, page 89: lines 19-22.
IBRT.A 68, JFH Neer and Pauline Neer v. United Mexican States.
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284. Furthermore, concerning the denial of justice claim, the Respondent argues that
the Claimant’s attempt to bring a denial of justice claim under Article 10(1) of
the OIC Agreement contorts its language and defies the rules of treaty

interpretation, as set out in Article 31 of the VCLT

285. Article 10{1) speaks of “basic rights” in the context of the “owsnership,
possession or utilisation of his capital”, as is obvious from the construction,
context and objective of the provision. It does not concern the “human rights” of

an O1C national in relation to a criminal proceeding,.

286, The preamble to the OIC Agreement on Investment 1nakes clear that the treaty
mugt be read in conjunction with the OIC Charter of 1972: “In keeping with the
objectives of the Organization of the Isiamic Conference as stipulated in its

Charter. .. ”
287. The preamble to the OIC Charter says that members should respect:

“the present Charter, the Charter of the United Nations and international
Law...while strictly adhering to the principle of noninterference in matters
which are essenfially within the domestic jurisdiction of amy State”

(Preamble to OIC Charter penultimate paragraph.)

“to strive to achieve good governance...non-interference in matters which
are Wwithin their domestic jurisdiction” (Preamble of OIC Charter Iast
paragraph)

288, Auticle 2(6) of the OIC Charter further states:
“As mentioned in the UN Charter, nothing contained in the present
Charter shall authorise the Organization and its Organs to infervene in
maiters which are essentially within the domestic jurisdiction of any State

or related to it;”

289, The Respondent submits that the Contracting Parties to the OIC Agreement did
not intend for criminal matters within the domestic jurisdiction of the states to

be submitted to an arbitral tribunal. The Respondent also submits that even
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accepting, for argument’s sake, that Ariicle 10 somehow refers to basic human
rights, it is absolutely clear that the Contracting Parties inlended that a “decision

given by a competent judiciod authority” would be a permissible measure (Article

10(Z)(b)).

290. The Jakarta Court’s decision to convict Mr. Al Warraq in absentia is such a
permissible measure under Article 10 and thus cannot constitote a violation of
the OIC Agreament.

3.  THE CLAIMANTS’ EXPROPRIATION CLAIM

A.  The Claimant

291. The Claimant submits that the Respondent’s pre-bailout actions amount to an
expropriation of the Claimant’s investment in breach of Article 10.1 of the OIC

Agreement, which provides as follows:

“The host state shall undertake not fo adopt or permit the adoption of any
measure — iself or fhraz}gk one of its organs, Iastitutions or local
authorities — if such a measure may directly or indirectly affect the
ownership of the investor's capital or investment by depriving him fotally
or partially of his ownership or all or part of his basic rights or the
exercise of his cutthority on the ownership, possession or wtilization of his
capital, or of his actual control over the invesiment, its management,

making use out of it, enjoying its utilities, the realization”.
(i) Bank Indonesia’s negligent supervision
{a} Bank Indonesia owed a duty to stakeholders such as the Claimant
(1) The Claimant’s reasonable expectation
292. The Claimant submits that Indonesia owed such a duty to the Claimant, as a

shareholder in an Indonesian bank. Those investing in banks will always have

the fact of close regulation of banks at the heart of their calculating on whether
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to invest. Regulation provides a degree of trust, on which investors, whose

investments are sought, are entitled to rely,

293. According to the Claimant, he and Mr, Rizvi confirmed that they had such
expectations of Bank Indonesia. At paragraph 79 of his First Wilness Staternent,
Mr. Rizvi states that he “also had [his] own expectations of Bank Indonesia awd
assumed it wonld be fulfilling its own obligations as regulator of Bank Centiry.”
The Claimant confirmed that lie “knew firom [ his] prior experience that banking
was a regulated activity in Indonesia, and that Bank Indonesia plaved an active
and central role in the functioning of the banking sector, This way an important
compenent in our decision to invest: without a reasonable degree of supervision

and regulation, investing in Indonesia would have been much fess attractive 1%

294, The Claimant claims thal it was therefore reasonable for him, as shareholder, to

expect Bank Indonesia to carry out its supervisory dutieg effectively,

(2) Banlk Indonesia’s assurances

295. The Claimant claims that his expectations of Bank Indonesia were, in part, based
on representations Bank Indonesia had itself made as to its regulatory regime.
In 1999, Bank Indonesia announced publicly that it intended to enhance its
banking supervision and, in 2006, the Respondent presented a roadmap for the
implementation of the Basel Core Principles on Banking Supervision. These acts

confributed to an impression of the Respondent’s regulatory environment.

296. The Claimant further submits that in those circumstances and bearng in mind
the extent of Bank Indonesia’s involvement in supervising and overseeing the
Pre-Merger Banks® preparation for the merger over the course of nearly three
years and its approval of the merger on 15 December 2004, the Claimant was
entitled to, and did, rely on Bank Indonesia’s representations as to its supervisory

capabilities.

1% Witness Staternent of Hesham al-Warrag, 4 21
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(b) Bank Indonesia’s negligent supervision

297, The Claimant submits that Bank Indonesia has a wide range of powers at its

298.

299.

300.

disposal in order to achieve its aim as regulator and supervisor of banks. It
utilises a risk-based system that requires banks to undergo regular self-
assessment and allows Bank Indonesia to nonitor the banking sector before
problems arise. It also has a range of actions available for it to deal with banks
that fail to comply with the relevant regulations and requirements, including
varying levels of supervision, the ability to revoke a banl’s licence and to
prohibit those who are not decmed Fit and Proper from involvement in the
banking sector. However, Bank Indonesia negligently or wilfully failed to avail

itself of those powers.

(¢} Bank Indonesia’s failure to properly supervise had an

expropriatory effect

The Claimant claims that the Respondent’s negligent failure to properly
supervise Bank Century and Mr. Tantular’s consequent fraud on the bank
amounts to an unlawful expropriation, which had the effect of destroving the

Claimant’s investment,

Article 10.1 of the OIC Agreement presents expropriation ag an exceptional
measure, subject to several conditions. By virtue of the first paragraph of Article
10, the Respondent commits itself “rot to adopt or permit the adoption of any
meusure — jiself or through one of its organs, institutions or local authorities —
if such a measure may directly or indirectly affect the ownership of the investor’s
capital or investment by depriving him totally or partially of his ownership or of
all or part of his basic rights or the exercise of his authority on the ownership,
possession or ufilization of his capital, or of his actual control over the
investment, its management, making use out of i, enjoyving ifs utilities, the

realization of its benefits or guaranteeing its development and growth.”

According to the Claimant, his general undertaking applies to all forms of
“capital® or “invesitment” as defined in Article 1 of the OIC Agreement.
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Consequently, it covers the ownership of shares. I is the following paragraph
that contains the exception to this general undertaking. Axticle 10(2)(a)
essentially provides that it is permissible to “fefxpropriate the investment in the
puthlic interest in accordarnce with the law, withowt discrimination and on prompt
payment of adequate and effective compensaliion fo the investor in accordance
with the laws of the host state regulating such compensation, provided that the
tnvesior shall have the right to conlest the measure of exproprigtion in the

competent court of the host siate”.

301. Hence, any restriction of property rights is subject to imitations — expropriation
of an investment being permitied only if it complies with certain specific
conditions and, first and foremost, with the law of the host state. Furthermore,
the measure must not be discriminatory and compensation must be offered to the

investor for depriving him or her of his or her property rights,

302. The Claimant submits that the general obligation set out in Article 10.1 concerns
both direct and indirect takings of property righis. Article 10 of the OIC
Agreement also contemplates those measures shoit of physical takings that
amount to expropriation in that they permanently destroy the economic value of
the investment or deprive the owner of its ability to manage, use or control its

property in a meaningful way.

303. The Claimant submits that the issue has been raised here whether Article 10 of
- the OIC Agreement has any application in respect of bona fide regulatory
measures such as the rescue of a bank {from insolvency. i is a general rule of
customary international law that a bong flde regulatory act that genuinely
pursues a legitimate public policy objective and complies with the requirements

of non-discrimination, due process and proportionality may not be designated as
expropriatory, despite an adverse economic impact' ', The Claimant clainos that,

this is not the case here. The Claimant’s main claim is related to the absence of
regalation or, mose precisely, the improper and insufficient exercise of

regulatory power by the Respondent. Bank Century’s worsening liquidity

S CLAL3S
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position and subsequent placement under state administration are the result of
Bank Indonesia’s failure to take in due course the necessary reguiatory measures
which should have been taken pursuant to domestic law and good international

banking practices and regulations in ovder to save the bank from collapse.

304. It is well-established in international law that the viclation by a State of one or
more of its international obligations may arise just as casily from passivity as
from positive action, Therefore, States may be held responsible for both their

actions and their omissions insofar as they constitute international wrongful acts.

305, The Claimant states that it is because the regulatory function was exercised in a
deficient manner that Bank Century was in a critical situation. The fundamental
cause of the Claimant’s problems and of the damage suffered by him is Bank
Indonesia’s weak and negligent supervision of Bank Century. The fate of Bank
Century is not, as the Respondent has repeatedly alleged, the result of the
Clatmant’s — and Mr. Rizvi’s — actions, but the logical consequence of Bank
Indonesia’s failure adequately to perform its duties and properly to supervise the
Bank’s operations. The Claimant submits that were it not for Bank Indonesia’s
negligence in failing properly to regulate Banic Century, Mr, Tantular would not
have been able to carry out the extensive fraud to which he has admitted and
both the Claimant and Mr. Rizvi would still enjoy the benefit of their investment.
The injection of capital into Bank Century and its subsequent placement under
state administration represents a face saving measure and an attempt by those in

charge of the bank’s supervision to avoid responsibility.

(ii}  The LPS takeover of Bank Century
306. The Claimant’s second proposition which supports a finding of vnlawful
expropriation, is that the unlawful bailout of Bank Century was an expropriation

in itself, for which the Claimant has received no compensation,

(a) Questionable legality of the bailout
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307

308.

309.

310,

It is the Claimant’s case that the bailout was unlawful because, inter alia, it was
authorized pursuant to a government regulation in lieu of law — 4 Perpu — that

was subsequently rejected by the Indonesian Parliament.

The Claimant submits that Perpu No. 4 02008 was introduced by the Indonesian
Government on 15 October 200816, Its stated purpose was “in the effort to face
Jinancidd crises threats having the potentials to endanger the stability of national
Jinancial and economy system [ ... ] to stipulaté o strong legal basis in the confext
of the prevention and handling of crises.” In order to achieve this stated
objective, Perpu No. 4 of 2008 provided for the establishment of the KSSK, a
financial system stability comniittee, whose membership would consist of the
Minister of Finance and the Govemnor of Bank Indonesia. The KSSK was
empowered “fo stipulate policies in the context of the prevention and handling
of crises.” The KSSK’s powers included the ability, where a bank has been
declared by Bank Indonesia as a “default bank™ having a “sysiemic impact” to
determine whether said bank has a systemic impact or not. If the KSSK so
decided, the handiing of the failed bank would then be passed over to the LPS,
which body is responsible for managing the failed bank, including by injecting

bailout funds.

The Clanmant further submits that the day on which Perpu no. 4 of 2008 was
introduced — 15 October 2008 - is the day on which the Claimant, Mr. Rizvi and
Mt. Tantular were required to attend Bank Indonesia’s otfice in Jakarta to sign
the last Letter of Commitment. The decision to bail out Bank Century was
ultimately taken by the KSSK at a meeting during the might of 20 to 21
November 2008, The Claimant submits that there was first a meeting of Bank
Indonesia officials at which the recommendation was made by Bank Indonesia

to the KSSK that Bank Century was a “fuiled bank™ with a “systemic impact.”

Following the Bank Indonesia meeting, on the same night, the KSSK met and
approved Bank Indonesia’s determination that Bank Century was a failed bank

having a systemic impact and this decision paved the way for the bailout which

114 4
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311

312,

313.

314,

was ultimnately carried out by means of an injection of funds by the LPS. After
the bailout occurred, in its sitiing on 18 December 2008, the Indonesian
Parlisment did not approve Perpu No. 4 of 2008, The Parliament subsequently
sent a letter to the President on 24 December 2008, asking the government to
sibmit a Financial System Security Net Bill on 19 Jamuary 2009. The
governmment did this on 14 January 2009, In its closing provisions, that bill sought

to anmul the Perpu.

In late Septemiber 2009, the Parliament, together with the Finance Minister,
decided the bill could not be deliberated further during the term of the 2004-
2009 Parliament. Tlns bill, along with several others, was retumed (o the
President. On 11 December 2009, the government introduced a bill to revoke
Perpu Nod of 2008, According to press reports, this bill was sent back (o the

President by Parliament because it contained an error,

Moreover, the recommendation made by Bank Indonesia to the KSSK that Bank

century was a failed bank with a systemic effect was not unanimous.

Taken together, these cvents cast serious doubt over the true motive for the

bailout and call into question the legal basis for it.

Furthermore, there is evidence that the bailout was not iawful as Bank Century

did not fit the eriteria stipulated in government regulation in lieu of Perpu No. 4

of 2008, which mandated that any bank that was to be bailed out had to be shown

to pose a sysfemic risk to the Indonesian banking sector. The Claimant also
claims that a few weeks before the bailout, Bank Century applied for short term
liquidity: the Directorate of Banking Supervision’s agsessment of Banic
Century’s ineligibility for short term funding was ovenruled by the then Deputy
Governor of Bank Indonesia and current Vice President, Mr. Boediono. The
Claimant submits that the Parliament has neither approved nor rejected Perpu
No. 4 of 2008, in spite of the constitutional requirement that any Perpu must
obtain the approval of the Parliament at its next sitting. Consequently, there
remains serious doubt as to the current status of Perpu No. 4 of 2008 and the

effect this has on the legality of the baiiout. In addition, the Claimant claims that
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315,

316.

317

the decision to bail out Bank Century, which decision remains the focus of
significant and serious serutiny and criticism in Indonesia today, was not sound
and was taken in order to protect a limiied number of very high profile
politically-linked depositors who stood to lose significant amounts of money if

Bank Century was allowed to fail.

The Claimant submits that whatever the true reason for the batlout, it is ¢lear that
it amounts to an unlawful expropriation, for which the Claimant has received no

compensation.

{b) Failure to fellow the proper procedures

The Claimant refers to Axticles 21 and 22 of the Indonesian Deposit Insurance
Committee Regulation No. 5/PLPS/2006, as amended by IDIC Regulation No,
3/PLPS/2008 which provide as follows:

Article 21

All expenses for rescuing a systemic failing bank spent by IDIC constitute

a temporary capital participation in such bank.

Article 22

(1) In the event of temporary capital participation as mentioned in Article
21, the bank issues convertible preferred stock which is converiible into

ordinary shares.

(2} Convertible preferred stock which is convertible into ordinary shares
as refer to in (1) is shares which gront preferred rights in: obtaining non-
cumidative dividend, and obtaining first payment in the event bank is

liguidated.

The Claimant submits that as such, the LPS’s capital injection into Bank Century

is reflected in the issue of ordinary shares in the bank to the LPS. These shares
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provide the LPS with preferential rights over other sharcholders, such as the
Claimant, in obtaining dividend payments and payment in the event Bank

Mutiara is liquidated,

3i8. In this regard, the Claimant submits that there are no evidence to support the
Respondent’s assertion that the Claimant consented to the bailout and that he
was given an opportunity to inject funds into Bank Century at the time of the
bailout in order to preserve his percentage ownership in the bank. There is
nothing in any of the Letters of Commitment signed by the Claimant which could

constitute prospective consent to the bailout process.
319, Pursuant to Article 22{1)(b) of the IDIC Law:'"’

(1) The resofution or handling of a Failing Bark { ... ] is performed by IDIC

with the following procedures;

a. The resolution of a Failing Bank that does not have a systemic effect is

done by rescuing or not rescuing the aforementioned Failing Bank;

b. The handling of a Failing Bank that has a systemic effect is done by
rescuing the Failing Bank with or without existing shareholders’

participation.

320. Chapter V (Resolution and Handling of Failing Banks) of the IDIC Law is
divided into five sections, as follows: Section One (Decision making); Section
Two (Rescuing a Failing Bank That does Not Have a Systemic Effect); Section
Three (Not Rescuing Failing Banks That Do Not have a Systemic Effect);
Section Four (Handling of A Systemic Failing Bank With Capital Injection by
the Shareholders); and Section Five (Handling of a Systemic Failing Bank
Without Capital Injection by the Shareholders).

HTCLAZTT
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322,

323.

324.

325.

Section Four (Handling of a Systemic Failing With Capital Injection by the
Shareholders), Article 32 provides that “[t/he handling of a systemic failing bank
shall be performed by the IDIC by involving the sharcholders” (empbasis
added). Articles 33 to 38 go on to set out the procedures for the handling of a

failing bank in those circumstances.

Section Five (Handling of a Systemic Failing Bank Without Capital Injection by
the Shareholders), Article 39 provides that “filn the instance of the handling of
the Failing Bank as stipulated in Article 32 cannot be carvied out, the IDIC shail
undertate the handling of the Failing Bank without shareholders’ participation”
(emphasis added). Articles 40 to 42 inclusive detail the procedures for the

handling of a failed bank in those circumstances.

The Claimant submits that taken together, the mandatory nature of Article 32
("shall be performed by the IDIC by involving the shareholders™) and the
qualification in Article 39 {(“in the instance of the handling of the Failing Bank
as stipulated in Arficle 32 cannot be carried out”’) make it clear that there is an
obligation on the LPS to involve the shareholders of the failing bank in the

bailout unless there is a reason why that cannot be done.

Accordingly, it was mandatory on the LPS to involve, inter alia, the Claimant
and Mr. Rizvi in the capital injection process, as stipulated in Articles 33 to 38
of the IDIC Law, which affords them the opportunity to participate in the process
by injecting a minimum of 20% capital from the estimated total handling cost.
Only in circumstances where the bailout could not be carried out with their
involvement, as stipulated in Articles 33 to 38, would it have been permissible
for LPS to proceed with the capital injection without the Claimant’s and FGAH’s

invelvement,

The Claimant submits that even if the LPS were not vequired to involve the
shareholders in the bailout process having chosen to do so, it was incumbent on
the Respondent’s LPS to follow the specific procedures set down in Axticles 33
to 39 of the IDIC Law. These include obtaining various statements and releases

from the shareholders at a general meeting of shareholders of the bank. No

108



32¢.

327,

328,

329

330.

evidence has been provided by the Respondent and the Claimant denies that he
was ever consulted about the batlout process — let alone that he attended a general

meeting of shareholders in order to provide such stalements and releases.

In light of the above, the Claimant submits that the bailout was clearty unlawlul
as the LPS failed to comply with the relevant procedures mandated by the IDIC

Law.

(¢) The LPS hailout is an act of state attributable to the Respondent

Article 10.1 of the OIC Agreement prohibits the “host sfare” from adopting or
permitiing the adoption of any measure “itself or through ore of its organs,

institutions or local authorities.”

The Claimant submits that as “organs”™ or “institutions” of the Respondent, the
KSSK’s decision to bail out Bank Century and the LPS’s injection of funds and
issue of new shares are measures capable of being caught by the prohibition

contained in Article 10.1.

Alternatively, the decision to bailout Bank Century by the KSSK and the
injection of funds and equity participation by the LPS are acts of the state for
which the Respondent is liable as a matter of customary international law and in
accordance with the principles stipulated in the Diraft Articles on State
Responsibility (the “TLC Draft Articles”).

Article 4 of the ILC Draft Articles provides that the conduct of any person or
entity acting as an organ of the state, including the exercise of legislative,
executive, judicial or any other governmental function, is attributable o the state.
A state “organ’ is “fo be understood in the most general sense. It extends fo
organs from any branch of the State, exercising legislative, executive, judicial

or any ofher functions,” 358
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The Claimant submits that the LPS is an organ of the Respondent, empowered
under the IDIC Law to handle failing banks having a systemic impact, infer alia,

by way of capital injection and equity participation,

The KSSK, the body ultimately responsible for the decision to declare Bank
Centuiry a “failed bank” having a “systemic effect,” is also an organ of the

Respondent, empowered (o do so by virtue of the Perpu.

As such, the conduct of the KSSK and the LPS in deciding (i) to bailout Bank
Century on the basis of its status as a “failed bank™ having a “systemic impact™;

and (ii) in effecting the bailout, is attributable the Respondent.

(@) The bailont ameunts to an expropriation

The Claimant further submits that the effect of the Respondent’s unlawful
injection of funds has been to reduce the Claimant’s shareholding to such a tiny
percentage of Class B shares that he cannot use his invesiment in any meaningful
way. In this way, the Respondent’s actions have both “directly and indirectly
affect{ed] the [Claimanit’s] exercise of his authority on ownership, possession

or utilization of his capital.”

Article 10 of the OIC Agreement covers “any measure” adopted by the host State
which “may directly or indirectly affect the ownership of the investor’s capital
or investment...” 1t follows that if one accepts, for the sake of argument, the
Respondent’s proposition that “mo shares were expropriated at all” in the formal
sense, the acts and omissions of the Respondent, through Bank Indonesia,
eveptually had an effect “rantamount to exproprigtion”, according to the

consecrated formula in international mvestment lreaties.

In the circumstances, the Respondent’s bailout of Bank Century amounts to an
expropriation of the Claimant’s investment in breach of Article 10.1 of the OIC
Agreement, entitling the Claimant to compensation under Article 13.1{a} of the

OIC Agreement. The bailout caused the Claimant’s shareholding in Bank
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Century to be reduced from around 9.55% to less than 0,004%, thereby causing

substantial damage to the Claimant.

Furthermore, the Claimant submits that the bailout was not in compliance with
Indonesian law as (i) it was undertaken pursuant to a government regulation that
was later rejected by Parliament; and (ii) the LPS failed fo follow the proper
procedures for the involvement of sharcholders in accordance with Law No. 24
of 2004. In the circumstances, the bailout was carried out in breach of Indonesian
law and the Claimant is entitled to compensation for the damage caused pursuant

to Article 13.1(d) of the OIC Agreement.

(i)  The competing fraud analyses and their impact on the Claimant’s expropriation

damages claim

338.

339,

Dr. Okongwu’s damages calculation stems from a basie set of assumptions that
differ from those contained in the Brattle Group®s Report. There are two
competing explanations for the liquidity crisis experienced by Bank Century in
2008. The Brattle Group’s explanation is that the liquidity crisis was downtoa
fraud by the Claimant and Mr. Rizvi which resulted in Bank Century being
insolvent at the time of the bailout. The second explanation, which the Claimant
advances, is that Bank Century’s liquidity problems were the result of Bank
Indonesia’s poor supervision, as demonstrated by Mr. Tantular’s crimes which
resulted in a very substantial sum of money being taken from the bank. This
substantial hole in Bank Century’s books exceeded the bank’s market
capitalisation and only became apparent after Bank Century’s natjionalisation.
That is the Claimant’s case, and the assumption upon which Dr. Okongwu’s
damages calculation is based, '

At the Final Hearing, Dr. Okongwu explained the two important factors bearing
on his damages calculation: the date on which to calculate the value of the
Claimant’s sharcholding and the method to employ. He went on to explain that
he chose 10 November 2008 and not 21 November 2008 as the appropriate
valuation date because rumours surrounding Bank Century’s liquidity becane
public on 13 November 2008. As the Claimant’s case is that those liquidity

problems resulted from the Respondent’s poor supervision, if the Claimant
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succeeds in establishing liability, it is appropriate to use as the valuation date the
last trading date before the rumours circulated and any effect on the share price

was felt,

340, Dr. Okongwu then explained the market model calculation based on the
historical relationship between Baok Century’s shares and certain factors that
ought to expiain it, such as how similar banks perform and how the stock market
as a whole performs. Dr. Okongwu then explained the adjustment he made to
that figure to account for the USD 40 million MCB that had not yet been
reflected in Bank Century’s books, even though the cash had been received. The
difference between the valuation of the Claimant’s shareholding as at 10
November 2008 and the value of his shares in Bank Century post-nationalisation
{(zero) gives Dr. Okongwu his expropriation damages figure of USD 4.48

million.

341. Although the Brattle Group took issue with a number of details pertaining to the
methodology employed by Dr. Okongwu in his valuation of the Claimant’s pre-
nationalisation shares in Bank Century, these criticisms were easily defeated by
Dr. Gkongwu in his oral testimony. The only element of Dr. Okongwu’s analysis
which the Brattle Group challenged with any conviction was his assumption that
Bank Century would have been worth something but for Bank Indonesia’s poor

supervision and the resulting Tantylar fraud.

B. The Respondent

{a) The bailout was not an expropriation, but even if it were, it would

be a permissible one.
342. The Respondent submits that:

(i) The Claimant has the same number of shares as he did before the
bailout, if in fact he had any. Nothing was taken; funds were injected.

And there has been no diminution in ihe value of those shares.
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343. The Respondent submits that expropriation is a governmental taking or
modification of an individual’s property rights, and what happened to the
Claimant’s shares, if he had any, was not an expropriation, by that or any other
reasonable defmition. Indonesian regulators did not take his shares; they did not
seize the bank. The Claimant’s holdings (to be more precise, FGAH’s) remain
exactly as they were before the bailout: some 2.7 billion shares, valued at least

at 50 Rupiah per share, and they may now be worth more than that.

344. The Respondent submits that the Claimant was not in any way deprived of his
alleged shareholding. No shares were taken. All shareholders retained, and as
far as we are aware still retain, the same number of shares. Funds were injected
into the bank and a new class of shares was issued to evidence this intercst. The
original, now class I3, shares were valued at that time at Rp. 78 per share,

whereas the new, class A, shares were issued at the value of Rp. (.01 per share.

345. The Respondent argues that even if this could be interpreted as an expropriation,
Article 10(1)(a) of the OIC Agreement makes it plain that an expropriation is
permissible if it is non-diseriminatory, lawful under the host state’s law and
compensation is provided in accordance with the host state’s law. The Claimant
cannot prove that Indonesian law was violated nor that he was not given due
compensation under Indonesian law, Nor was there any discrimination, as all
shareholders, be they Indonesian or foreign, nationals or legal eatities, were
treated in the same manner. Furthermore, the bailout itself was in accordance
with Indonesian law. Hence, there is no violation. Claimant avers that the shares
in Bank Century were “in fact worthless hy the time of the hailoui on 20
November 2008°1%, Hence, on his own case, there could have been no

compensation for worthless shares.

(ii} The Bailout was a permissible preventive measure under Article

10(2)(a) of the OIC Agreement

H8 paragraph 90 of the Reply.
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346. Article 10(2)(a) expressly makes it permissible for a state to “adopt preventive
mieasures issued in accordance with an order from a competent legal authority”.
According to the Respondent, the onus is on the Claimant to prove that the
bailout was rot a preventive measure issued in accordance with the order of a
competent legal authority. This he has utterly failed to do, Even in relation to
expropriation clauses without explicit carve outs, tribunals have found that bona
fide regulatory measures, such as the administration of a failed bank, are outside

the scope of expropriation.

(iii) The Claimant waived his right to sbject to any bailout, or even
any taking of shares for that matier, by signing the consent for LPS to
take measures necessary in case of failure, in applying to join the LPS

program,

347, The Respondent submits that the fact that the bailout was a preventive measure
expressly mandated by the OIC Agreement as a permissible measure under
Article 10(1)(a) is not the only hurdle in the way of the Claimant’s case. In this
case, he had expressly consented to such a bailout and hence has waived all rights

to object.

348, The Respondent submits that the Claimant consented by signing a statement, on
behalf of FGAH, agreeing ". . . lo discharge and submit to LPS any right,
mandagement, andior any other interest If the bank [Bank Century] becomes «
Sailed Bani'. Ax such, the Claimant cannot now object to the bailout or
otherwise claim that it constifuted any kind of taking against his will, including

any expropriation.

(b} The bank had negative value at the time of its bailout: Thus no

compensation can be due.

349. The Respondent submits that one of the more curious aspects of the Claimant’s

claim is that he seeks damages for shares in a bank that, by his own admission,

R 15, Underiakings provided by Sharcholders and Management of Century to LPS.
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had negative value at the time of the act of which he complains. It is difficult to

understand how any damages could be due to him under those circumstances,

350. According to the Respondent, this is not a contested question, the Claimant
concedes that Bank Century had more liabilities than assets in November
2008"_ Common sensc suggests that he cannot ask for money that, by his own
admigsion, he knows did not acerue in his “investment.” He acknowledged this

when he had requested this Tribunal to drop his claim for damages.

351. The Respondent also submits that, of all the shareholders in Bank Century, only
two have claimed damages as a result of the alleged expropriation in
consequence of the bailout: the Claimant and Mr. Rizvi, exactly the ones who
caused the meltdown. Even Mr. Tantular has registered no objection to the

hailout.

(c) The bailout measure was legal under Indonesian Law

352. The Respondent submits that whether or not the Indonesian Parliament
subsequently chose to ratify the Perpu in December 2008 has no bearing on the

legal validity of the Perpu when it was issued and when it was acted upon.

353. The Respondent submits that the bailout was a legal and binding measure duly
authorized under Indonesian law. If the Parliament did not subsequently ratify
the Perpn that would not invalidate it nor the actions taken under it. The bailout

was legal and permissible as a matter of Indonesian law.

354. According to the Respondent, the Claimant has mot presented, and cannot
present, any Indonesian law evidence that provides otherwise. The Perpu, being
the legal instrument that facilitated the bailout, was a valid and legal act under
Indonesian law. It was theretore a permissible measure falling squarely within
Article 10(1)(b) of the OIC Agreement. The onus is on the Claimant to prove
that it 18 not so, which burden he hag clearly failed to discharge.

129 paragraph 90 of the Reply.
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(d) Bank Indonesia’s supervision of Bank Century was not negligent

355. According to the Respondent, Bank Indonesia identified weaknesses in Bank
Century as early as 2005, immediately after its creation. Those weaknesses led
Bank Indonesia to place Bank Century under enhanced scrutiny. The
Respondent submits that Bank Indonesia spent the next three years exerting its
supervision: extracting promises out of the Claimant and Mr. Rizvi to address
Bank Century’s liquidity problems. They committed to do this on several

occasions, but in fact never did meet these obligations,

356. The Respondent submits that in 2008 the world was facing an economic crisis
and, to address mstability in the banking system, Bark Indonesia had requested
approval to issue a blanket guarantee of all deposits, as many other countries
were doing at the time, However, Mr. JusufKalla, the Vice President at the time,
vetoed that idea. Instead, the guarantee ceiling was raised to Rp. 2 billion
(roughly US$ 200,000)'*!, Thus, when Bank Century’s situation became
desperate -- and when it became clear that the Claimant and Mr. Rizvi would not
lonor their commitments the only options were to shut the bank down or bail 1t

aut.

(i} The Commitment Letters and the AMA are evidence of Bank

Indonesia’s diligence.

357. The Respondent submits that the main issue that Bank Indonesia found with
Bank Century was a lack of liquidity. Obviously that is an undesirable situation
in & bank. Bank Indonesia sought to address -- and redress -- that deficiency by
asking Bank Century’s major shareholders to inject liquidity into the bank. Thus,
the Claimant and Mur. Rizvi signed the first of several commitment letters on 4
October 2005, Four more commitment letters followed: on 5 April 2006; 28
Naovember 2006; 15 October 2008; and 16 November 2008, The Respondent
submits that 1) Bank Indonesia had placed Baok Century under special

12 R73, chart reproduced from Tempo, Indonesia’s leading news weekly.
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supervision following an audit immediately after Bank Century’s creation; ii)
Bank Indonesia sought to address the problems it had identified (liquidity issues)
by demanding that the Claimant and Mr. Rizvi find liquid assels for Bank
Centary; iii) Bank Indonesia persisted over several years in seeking a sohution
from: the Claimant and Mr. Rizvi, and; iv) the Claimant and Mr. Rizvi persisted
over several years in stating that they would provide a solution, but defaulted
every time, During this period Bank Century Was‘ still maintaining its Capital
Adequacy Ratio at acceptable levels.

358.The Respondent also submits that the Asset Management Agreement (“AMA™),

359,

360.

signed by Tellton Holdings Ltd and Bank Century, which was at the Claimant’s
and Rizvi's urgings, likewise constituted part of this supervision regime. The
Claimant and Mr. Rizvi were in possession of a number of Bank Century
instrurnents. Some of those instruments had been pledged as collateral for loans
that FGAH or other Al Warrag/Rizvi entities were supposed to arrange; others

were held custodially,

According to the Respondent, the purpose of the AMA was to sell these
instruments and to provide Bank Century with cash from those sales. If the sales
reaped a profit (Le., more than the face value of the asset(s) sold}, then Telltop
would take part of that profit; if the assets were sold at a loss, Bank Century was
entitled to take the difference between the face value and the sale value from an
account that Telltop had set up at Dresdner Bank in Zurich. In either case,

however, Telltop was paid a management fee, which it took at the outset, i toro.

The AMA was put forward by the Claimant and Mr. Rizvi as a substantial step
in the strategy to ensure Bank Century’s liquidity. Bank Indonesia had
reservations about using a Swiss bank for the deposit of Telltop’s collateral. The
Respondent submtts that, when Bank Century sought to call on the funds in the
Dresdner account, it discovered that the funds in the account had been pledged
to another entity 1o secure a loan fo FGAH, while the pledge in favor of Bank
Century had never even been filed with Dresdner Bank. The Respondent submits

that this scheme alone shows unquestionable mens rea.
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The Respondent submits that Bank Indonesia wanted the funds in Indonesia, and
preferably in the currency of Bank Century’s equity, Indonesian Rupiah. It was
for that reason that Bank Indonesia encouraged Bank Century 1o enter into a
revised AMA in 2008.

According to the Respondent, all these initiatives -~ the five commitment letters,
the original and revised AMA -- represent indisputable evidence that Bank
Indonesia was paying very close atiention indeed to Bank Century’s
predicament. These were hardly the actions of a negligent regulator. Had no
action been taken in Novemnber of 2008, neither a bajlout nor a shutdown of Banls
Century, then it might well have been said that Bank of Indonesia was negligent.
But appropriate action, in the forn of the bailout, was in fact taken before any

depositors could suffer any loss,

The Respondent further submits that the Commitment Letters and the AMA
were in fact binding documents. They constituted obligations which the
Claimant and Mr. Rizvi undertook, and which they failed to complete. Bank

Indonesia is entitled to call them to account for the failure.

(ii) The proximate cause of the bailont was the Claimant’s and Mr.

Rizvi’s own misdeeds, not Mr. Taniular’s.

The Respondent submits that the Claimant and Mr. Rizvi promised Bank
Century, and Bank Indonesia, that they would help address Bank Century’s
liguidity issues. That was the purpose of the commitment letters and of the AMA.
It was also the purported purpose of the various swaps and collatersl

arrangements entered into supposedly to secure loans for Bank Century.

The Respondent submits that the asset swaps left Bank Century with less
valuable assets than those il had traded, and did nothing for its liguidity.
Likewise, the collateral that Bank Century pledged to various Rizvi/Al Warraq
enfities was of far greater value than the loans it received, if any, in consideration

of the pledged assets.
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Indeed, in one instance, Bank Century pledged US$ 65 million worth of assets
in order to secure a US$ 40 million loan facility with ABN AMRO Dubai. That
loan facility was never issued to Bank Century, although ABN AMRO did
provide a loan to the Claimant, or one of his coinpanies, secured by somne of
those same assets belonging to Bank Century. In any case, those assets were

never returned to Bank Century.

Furthermore, throughout the period of intensive supervision, Bank Indonesia
attempted repeatedly to recoup those assets for Bank Century, and to ensure that
the Claimant and Mr, Rizvi did their part to improve Bank Century’s liquidity

position through, for example, the commitment letters and the AMA.

The Respondent snbmits that the worst that might be said of Bank Indonesia is
that it was naive to believe that the Claimant and Mr. Rizvi would do what they
promised numerons times, yet failed repeatedly, to do. Reasonable central
bankers could differ ou their approach. According to the Respondent, the
Claimant and Mr, Rizvi had no intention of ever returning the assels they had

taken from Bank Century.

The Respondent alleges that the root cause of Bank Century’s ills was the
Claimant’s and Mr. Rizvi’s own actions, According to the Respondent, it is an
uncontested fact that the Claimant and Mr, Rizvi held custody of some US$ 300
million of Bank Century’s assets, in the form of securities, which they have not
returned {o this day. Tn either event, Bank Century was left with a huge hole in

its finances.

The Respondent argues that even if Mr, Tantular had been stopped before he
caused any damage, the impact of the Claimant’s and Mr. Rizvi’s activities were
large enough in themselves to render Bank Century insolvent. In fact, it was the
condition of Bank Century vesulting from the tremendous drainage of its assets
by the Claimant and Mr. Rizvi that put that bank on the brink of failure.

. The bailout therefore had to oceur, irrespective of anything Mr. Tantular did.

And even if the Claimant and Mr. Rizvi were handling Bank Century’s assets
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with the best of intentions, the fact that Bank Century was deprived of those
assets, and of cash to substitute for them, particularly in the midst of a world
economic ¢risis, was in itself sufficient to cause the liquidity crisis that resulted

in the bailout.

The Respondent also submits that the nature of Mr. Tantular’s crimes was
different from the activities of the Claimant and Mr. Rizyi, The former’s
misdeeds, for the most part, consisted of circumventing various banking and
depository regulations and procedures, allowing certain depositors, including his
own entities, to recoup funds that ought to have remained within the bank during

the period of special surveillance.

As such, Mr. Tantular’s offense, though damaging to Bank Century’s liquidity,
was less so than the various schemes that the Claimant and Mr. Rizvi undertook
with Bank Century’s proprietary trading assets. After all, the funds released to
the depositors by Mr. Tantular did in fact belong to those depositors.

Bank Indonesia’s inability to prevent Mr, Tantular’s crimes was not the
proximate cause of the bailout. It may well be that Bank Indonesia’s indulgence
of the Claimant’s and Mr, Rizvi’s repeated, broken promises to help recapitalize

the bank contributed to the need for the bailout.

The Respondent submits that it is not in any case clear what more Bank
Indonesia could have done to prevent finther improper conduct of Mr. Tantular,
or further embezzlements by the Claimant and Rizvi, over and above insisting
upon them rectifying those acts already committed, short of shutting down the
bank entirely or taking over its management, which latter it eventually did

through the bailout.

(iii) There is no basis from which to conclude that there was a breach

of the OIC Agreement’s “adequate protection and security” clause

The Respondent argues that international standards of protection in treaties are

{imits jointly self-imposed by contracting states. The onus is on the investor to

120



377.

378.

379.

prove that the alleged state conduct rises to the high threshold of an international

wrong' >,

The Contracting Parties to the OIC Agreement, as evidenced by the text,
intended that customary international law standards for minimum standard of
treatment of aliens would apply to its provisions. Paragraph 7 of the preamble
makes plain that standards set out in the treaty were intended to provide only the
“minimum in dealing with the capitals and invesiments coming in from fhe

Member States.”

The Respondent submits that the Claimant's case is that allegedly negligent
supervision by Bank Indonesia failed to detect fraud by Mr. Tantular, which, he
claims, caused the collapse of Bank Century and left the shares worthless. The
first element of that claim is that the duty of care must be owed to the Claimant.
Bank Indonesia owes its regulatory duties to the depositors, not to portfolio
investors. The Claimant held the office of Deputy President of the Board of
Commissioners and Mr. Tantular was his business parfner. In fact, it was the
Claimant’s duty as the Deputy President of the Board of Commissioners to

supervise the Bank and to detect any misconduct. This he failed to do,

The Respondent further submits that Article 2 is a promise to provide physical
protection and security that is adequate in the circumstances, It does not apply
to regulatory conduct. According to the Respondent, even if the applicable
standard were the “full protection and security” standard common to a “regular”
BIT, it would not exceed the duty of care found in customary international law.
The high point of the duty is to provide no more than a reasonable measure of
prevention, which a well administered government could be expected to exercise

in similar circumstances.,

122 377D v Chile (RLA 50), paragraph 81 of the Rejoinder; paragraph 184, De Levi v Peru, (RLA 63 and

RLA 64).
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4.

THE CLAIMANT’S FAIR AND EQUITABLE TREATMENT CLAIM

A.  The Claimant

®

380.

The Claimant submits the following:

The Claimant is entitled to fair and equitable treatment through the most favoured

nation clause at Artiele 8 of the OIC Agreement.

381.

382.

383.

Article 8 of the OIC Agreement containg 2 most favoured nations clause that

provides as follows:

“[tlhe Investors of any contracting party shall enjoy, within the context af
econamic activity in which they have employed their investments in the
ferritories of another contracting parly, a freatment not less favourable
than the treatment accorded to investors belonging fo another State not
party 1o this Agreememt, in the confext of that activity and in respect of

rights and privileges accorded to those investors ™.

The Claimant claims that Article 8 entitles him to import provisions from, infer

alia, the BIT between the United Kingdomn and Indonesia which provides more

favourable treatment to foreign investors than the OIC agreement, so long as
certain conditions are met. Specifically, Article 8 provides that the “treafment”
must be in the “context of economic activity in which [the investors] have
employed their invesiments in the territories of another contracting party” and
“in the coniext of that activity and in respect of rights and privileges accorded

to those investors.”

The OIC Agreement does not include a provision requiring the Respondent to
provide fair and equitable treatment (“FE1™) to the Claimant. It is also
unchsputed that Article 3 of the Agreement between the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government of
the Republic of Indonesia for the Promotion and Protection of Investments
(“UK-Indonesia BIT”) does require that investors “af all times be accorded fuir
and equitable treatment.” As a result, the MFN clause of the OIC Agreement
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entitles the Claimant to the more favourable fair and equitable treatment afforded

to investors by the UK-Indonesia BIT.

384, Inresponse to the Claimant’s submissions on this point in his Statement of Claim
and his Reply, the Respondent has advanced several meritless arguments. The
Respondent claims that the OIC Agreement “restricts MEN treatment strictly to
the contexi of the sume economic activity” as that protected by other treaties.
Both the UK-Indonesia BIT and the OIC Agreement were entered nto for the
purpose of encouraging and protecting foreign imvestment. The Claimant
submits that the Respondent fails to explain how the Claimant’s economic
activity is in any way different from the economic activity covered by the UK-
Indonesia BIT or any other bilateral investment treaty which the Claimant has

cliosen to invoke.

385. The Respondent also accuses the Claimant of “cherry pickfing] provisions from
other Investment freaiies into the OIC Agreemery,” and importing obligations
from other treaties carfe blanche. According to the Claimant, this argument also
fails, as the Claimant only seeks to import those protections afforded to
similarly-situated nationals of third-party states. The Respondent’s reference to
Article 8(2)(b) of the OIC Agreement is even less persuasive. Article 8(2)(b) is
irrelevant to the present set of facts, as it only applies when the investor seeks to
enforce the Respondent’s obligations from treaties under which an economic
union, customs union, or mutual tax exemption is in place. The Claimant submits

that this is clearly not the case for him,

386, Moreover, the Respondent asserts that the Claimant may not impott provisions
from the UK-Indonesia BIT because his investment was not “gramfed
admission” in accordance with the BKPM-administered admissions process.
This argument igneres the fundamental purpose of the MEN clause. The purpose
is to create a level playing field among foreign investors and fo import
obligations from third-party treaties to give effect to that purpose'®. The
Respondent’s argument suggests that the MFN clause acts to import all

B CLALT9
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387

388.

389.

obligations imposed upon the Claimant from the UXK-Indonesia BIT. The
Claimant claims that this is simply not true, as the MFN acts to import only those

provisions that are “more favourable” to the foreign investor.

Nonetheless, even if the Claimant’s investment was required to be admitted
under by BKPM, the Respondent’s argument still fails. The tribunal in Rafar Ali
Rizviv. Republic of Indonesia found that the BKPM-administered process is not
a requirement for the admission of foreign investments in the banking sector and
that investments under the UK-Indonesia BIT are not required to have gone
through a BKPM administered admission process in order to gain the protection

of the treaty’*,

The Respondent’s argument that the Claimant’s investment was not granted
admission under Indonesian law fails for the additional reason that the UK-
Indonesia BIT is not the only BIT in which the Respondent has agreed to accord
fair and equitable treatment to foreign investments, As a resuli, even if the
Claimant has not met obligations that it is somehow required to meet under the
UK-Indonesia BIT, as the Respondent suggests, the Claimant is still entitled to
import the fair and equitable treatment protection from several other BITs to

which Indonesia is a party.

The Claimant refers to different BITs with Indonesia, for example, the
Netherlands-Indonesia BIT which provides that the Respondent shall “ensure
Jair and equitable treatment of the investnents of nationals of [the Netherlands]
and shall not impair, by unreasonably or discriminatory megsures, the
operation, management, maintenance, use, enfoyment or disposal thereof by
those nationals.”'* This BIT does not specifically limit the scope of the treaty
to those investments “granted admission in accordance with the Foreign
Investment Law.” Additionally, the Singapore-Indonesia BIT provides that

126

“tnvestors shall at all times be accorded fair and equiitable treammen.,” " while

(24 RILAGT, § 140

5 CLAL

28T A281 Ariicle 3 of the Singapore-Indonesia BIT sighed and entered into force on 28 August
1996,
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390.

mentioning nothing about a mandatory admissions process. Moreover, the India-
Indonesia BIT provides that “investments and returns of investors of each
Contracting Party shall at all times be accorded fair and equitable treafinent in

the territory of the other Contracting Party.”%

The Claimant submits that the Respondent has chosen to focus solely on
provisions of the UK-Indonesia BIT, ignoring the numerous other treaties in
which Indonesia has agreed to accord fair and equitable treatment to foreign
investments. As a result, the Claimant is entitled to FET protection through the

OIC Agreement’s MIN clause, and the Respondent’s argument fails,

(ii)  The Respondent’s breach of its prosecutorial and investigative powers amounted

to a denial of fair and equitable treatment

391.

392

393,

The Claimant claims that he was the victim of a series of actions taken by the
Indonesian authorities that destroyed all possibility of a fair trial. The measures
taken in the criminal investigation and the subsequent prosecution amounted to

a denial of fair and equitable treatment as recognized by several arbitral awards.

The Claimant claims that he has suffered from a series of procedural
irregularities, corrupt practices, and arbitrary and discriminatory measures that
were detrimental to his investment and resulted in a denial of fair and equitable

{reatment.

The Claimant further submits that the AGO issued several inflaminatory
statements in which it acoused the Claimant of being a fugitive from justice, even
though he was never a resident of Indonesia'®®, The Jakarta Court summaons was
also inadequate, and as a result the Claimant was denied the opportunity to
defend himself. The Claimant also claims that the Indonesian authorities also
engaged in a variety of corrupt acts, including two separate solicitations of bribes

in order to drop the criminal investigation and prosecution and a politically

27 CLAT3 Article 2 of the India-Indonesia BIT signed on 10 February 1999 and entered infto
force on 22 Janvary 2004,
128 Statement of Claim, § 75

125




394.

395.

396.

motivated abuse of the INTERPOL Red Notice system in issuing Red Notices

relating to the Claimant and Mr. Rizvi'%,

The Claimant further claims that, in addition to the discriminatory and corrupt
measures leading up to the criminal trial, the trial and the judgment themselves
contained several deficiencies resulting in an outright denial of due process.
First, the Respondent failed to provide and etfectively serve proper suminonses
in accordance with international and Indonesian law, yet the trial was
nevertheless conducted in agbsentia’’. Second, both the corruption and money
laundering charges were wholly unsubstantiated. The Claimant was charged
with the “purchase of commercial papers which have ro rating and are not
registered in any stock exchange by uwnlawfully using the money of P.7. Bank
Century.” But the Criminal Court failed to provide any description of the
commercial papers, their price, how and when they were purchased, and how the

Claimant unlawfully used Bank Century’s money!*.

Furthermore, the Claimant claims that the Jakarta District Criminal Cour(
Verdict was also contradictory, at times using the worthlessness of the securities
as the basis for the Claimant’s Lability, and at other times asserting that the
Claimant had enriched himself, and that he somehow used the allegedly
worthless securitics as collateral for loans'®?. Moreover, the Jakarta Court
Verdict failed to provide the basis for two crucial elements of a corruption
offence: (1) a finding that the defendant had enriched himself; and (2) a finding
that the defendant’s actions caused loss to the state. The Claimant, the money
laundering charge was equally problematic. The Jakarta Court Verdict did not
specify the commercial papers that it accused the Claimant of hiding, nor did 1t

present evidence of how the Claimant hid such papers'®,

The Claimant submits that the Indonesian authorities in the Claimant’s case

repeatedly solicited bribes, the Jakarta Court wrongfully conducted a tnial in

2% Sraternent of Claim, § 80

B30 Statement of Claim, {1 88-90
B3 Statement of Claim, § 92

132 Bigtement of Claim, § 93

133 Statement of Claim, 4§ 100-02
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absentia and the Cowrt’s judgment had no evidentiary basis, The extent of the
procedural irregularities indicates that Indonesian authorities were aware of the
harm their measures could cause to the Claimant as a foreign ivestor, vet they
took no steps to “assess or to avoid, minimize, or mitigate thet possibility of
harpr”. As a result the Respondent’s unreasonable and discriminatory measures
amount to a denial of due process and a breach of the fair and equitable treatment

standard.

B. The Respondent

(i) The OIC Agreement does not provide for “fair and equitable treatmient,” and the

Claimant in any event was not treated unfairly

397.

398,

399,

The Respondent submits that Article 8 of the OIC Agreement restricts MFN
freatment strictly to the context of the same economic aclivity. It envisions that
the host state must not favor investments from third states over those from a
Contracting State, in the context of a particular economic activity. It does not
grant an investor carte blanche to selectively import obligations from the

universe of treaties signed by Indonesia.

According to the Respondent, the limitation i Article § that the MEN treatment
only applies withim the context of the same economic activity illustrates the
limited scope of this article. It is different from a typical MFN clange found in
BITs that do not coitain such a limitation. Fven so, there is considerable debate
in allowing investors (o use MFEN provisions to cherry-pick guaraniees from

other treaties without taking into account the restrictions that come with them.

In fact, had Claimant's (or FGAH's) investiment, been made by a national or legal
entity of the UK, it would not be entitled to protection of the UK-Indonesia BIT
at all. Article 2(1) of the UK-Indonesia BIT limits the scope of application of
that treaty only to: "... fmvestments by nationals or compardes of the UK ... in

the ferritory of Indonesia that have been granted admission in accordance with
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400.

401.

402,

403,

the Foreign Invesiment Law, No. I of 1967, or any law amending or replacing

z‘i kil

The Respondent further submits that investments made in accordance with the
Foreign Investment Laws are granted admission through application to and
approval by the Indonesia Investment Coordinating Board (the “BKPM?). They
must be made by establishing an Indonesian foreign investment company
(Penanamean Modal Asing, "PMA") to operate the intended project, This does
not apply to publicly-listed companies, such as Bank Century, nor to investments
in the banking sector at all (as banks may not be established as PMA companies).
Since investors in the banking and capital markets sector do not benefit from

BIT protections, there is no comparison here to be made at all.

Nor did the Claimant or any of his colleagues make any application to BKPM
for admission of their investment, or ¢laim to have done so. Thus, under the
MEN clause in the OIC Agreement, neither the Claimant's nor FGAH's
“investment” would be entitled to any profection under the UK-Indonesia BIT.

This Limitation is found in virtually every BIT entered into by Indonesia,

Furthermore, the Respondent submits that even if the Claimant were somehow
able to invoke the protections under the UK-Indonesia BIT, or any other similar
treaty, the FET provisions invariably afford fair and equitable treatment to the
qualified investments of qualified investors, not to the person of the investors
themselves. FET clauses provide the guarantee to the investments only and not
to investors who, in their own right, became subject fo criminal prosecution.
Thus, even if the Claimant could rely upon an FET provision it would not assist
his case that challenges the criminal prosecution and conviction of his person.
This is not an issue relating to his investment, if any, but to the criminality of his

conduct.

The Respondent also submits that even if the Claimant could somehow invoke
the FET clause, particularly that in the UK-Indonesia BIT, his ¢laim would fail
on the facts because his colleague, Mr. Rafat Ali Rizvi, a UK subject, was

afforded exactly the same treatment for exactly the same activities and crimes as
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was the Clatmant. Therefore, even if the Claimant could import an FET standard,
the Respondent’s conduct does not come even close to a breach of this treatment

guarantee.

404. According to the Respoudent, the fair and equitable treatment standard does not
go beyond what is required by the customary international law minimum
standard of treatment of aliens. International law sets a high standard for a state’s
conduct to breach fair and equitable treatment. It must be egregious and
shocking, and this must be blatantly apparent to any reasonable person. Itis a

serious charge to accuse a state of committing an international wrong or

delinquency.

405, The Claimant accuses the Indonesian Cowrt’s decision of being unfair and unjust.
This is a grave charge against the independent judiciary of one of the world’s
largest democracies. The principle of comity alone requires this Tribunal to
assume that the Indonesian Court has acted properly unfess the Ciaimant proves
that there has been a glaring disregard of due process by the Court. And even if
the Indonesian Court had denied the Claimant due process, which it certainly
had not, the Claimant did not exhaust his remedies in local law. Where he has

failed to do so, there can be no claim for denial of justice.

406. The Respondent submits that the Claimant not only refused 1o appear at his own
trial, but also has made no attempt to appeal the verdict of the Indonesian Coust,
where a robust and effective appeals procedure was, and still is, available to him.
Nor has the Claimant provided a legal opinion of an Indonesian law expert that
supports his view. The Claimant’s refusal fo participate in the trial, and indeed

to appeal the convietion, cannot be excused.

(ify The Claimant's treatment was fully just and fair, in accordance with proper

procedures

407. The Respondent submits that the sharcholders and management who were
discovered to be at fault in draining off the liguidity of Bank Century were all
tried equally and properly in fair and open judicial proceedings fully in
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accordance with Indonesian law and practice, following proper applicable

procedures.

408. According to the Respondent, the Claimant was notified through every
conceivable means of the investigation and was invited to attend and explain
what he understood of the situation to assist in the investigation. He ignored a
series of summonses and as a result became a suspect and was indicted. He was
then served even more times through even mote channels, including in each
instance dipiomatic channels, business address, last known residence address,
press publication, but failed to appear or even send counsel to appear on his

behaif, throughout.

409. Meanwhile the full judicial process continued, first with a series of hearings only
to determine whether he was properly notified and given an opportunity to
present his case and, as was finally decided, the matter should go on irn absentia.
Several statements of expert and factual witnesses are presented with this

submission to substantiate the properness of the judicial process employed!?*,

410. The Respondent submits that the Claimant cannot truthfully say that he was not
served, nor aware of the proceedings. He was fully aware of them, as he
appointed legal counsel for the sole purpose of attending the court hearings and
taking notes to report back to him. It is telling that the Claimant has neglected to
acdvise the Tribunal of this fact. He disclosed it in the Hong Kong proceedings,
but not in these.101 He has also refused, when requested in the Discovery Process,

to disclose the identity of such counsel or provide the text of the notes provided.

411. Furthermore, the Respondent alleges that on the eve of the commencement of
his criminal trial, the Claimant sent a representative to Jakarta to try to persuade

the Attorney General to drop the case.

412. An offer was made by Mr. Pallett, on behalf of the Claimant and Mr. Rizvi, in

the amount of US § 220 million, approximately one third of the bailout funds, or

13 Exhibit R 42, Affidavit of Yahya Harahap and Exhibit R 42, Affidavit of Desy Meutia Firdaus. And
Exhibit R 43, Affirmation of Timothy Charles Lindsey. Alse Exhibit R 42, Affidavit of Muhammad,
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approximately two thirds of the amount thie prosecutors had been able to provide

sufficient evidence to seek in the trial'?®,

413, The Deputy Attorney General and the prosecutor with whom this representative
(Ernest Pallett) met explained that if the Claimant and Mr. Rizvi were to return
the staie's losses in their entirety, or at least in the amount for which proof was
being presented in the criminal case as having been purloined, the Aftorney
General would be able to ask for clemency, although the case was too far along

to even discuss dismissal'*®.

414, The Respondent submits that not only the Prosecutor but also the counsel who
brought the Claimant's representative to the Prosecutor urged that the Claimant
appear, or at least engage counsel to appear, on his behalf, at the trial and put
forward his defense (the defense was understood to be that at least 1/3 of the
liability should fall upon Mr. Tantular and thus that the liability of the Claimant
and Mr. Rizvi should be proportionately reduced).

415, The Respondent further submits that neither the Claimant's representative nor
anyone else at this stage was contending that the Claimant was inmocent of the
charges against him. In fact, it appears that his guilt was taken as a given by all,

including his own representatives and counsel,

416. Despite being urged by all to do the right thing, the Claimant chose fo absent
himself from the entire proceeding. But he did want to know what was going on,
thus he sent a lawyer to attend the hearings and “take notes". It is telling that
with all the misinformation from various ignorant media reports the Claimant
has inundated us with, and the interminable witness statements describing what
his foreign witnesses, who have no first-hand knowledge of the situation, see as
the Indonesian judicial and political environment (none of which disputes the
fairness of the process as applied) the Claimant has neglecied even to mention

that he had a legal representative sitting in the court day after day and reporting

U3 Afhidavii of Aldha Hera Sariralita, R 41, at paragraph 12,
B6 R a4, Affidavit of Amari and R 40, Affidavit of Desy Meutia Firdaus.

131




to him, presumably night after night, let alone share with us what was reported

to him.

417. The trial went on for six months, during which all evidence that could be found,
all that had not already been removed and hidden or destroyed by the Claimant
and his partners, was presented and analysed. It is all summarized in the court
judgment'®’, outlined in Detective Senior Inspector R.J.C. Harding's First
Affirmation dated 15 December 2010 to the High Court of Hong Kong in In the
Matter of the Mutual Legal Assistance in Criminal Matters Ordinance Cap. 525
and In the Matter of Rafat Ali Rizvi, Hesham Talaat Mohamed Al-Warraq et al
HCMP No. 2557/2010.1%

418, The Respondent submits that the Claimant intentionally chose not to put any
evidence before the Court in his own defense. He was notified of the whole of
the judgment, not only informally by his note taking counsel but also officially

by the Court,

419. Furthermore, the Claimant’s home state, Saudi Arabia, has respected the
Indonesian Court’s judgment against its own citizen. According to the Claimant
himself, it has imposed among other things, travel restrictions. It is obvious that
the Saudi govemment credits the Indonesian Court’s conclusion that the

Claimant is a criminal.

420. The Respondent submits that if the Claimant sincerely believed that the
judgment was incorrect or unfair, he had every opportunity to file an appeal.
Appeal to the High Court is the proper remedy for anyone not satisfied with a
court judgment. Such appeal is open to all parties, in any civil or criminal case,
provided notice of intention to file appeal is given within 7 days of the day the
judgment is notified to such party. Clearly, there is no evidence of “futility”

regarding the administration of justice in Indonesia.

37 English translation of the Indonesian verdict No. 339/P1D.B/2010/PN.JKT.PST dated 16 December,
2010, is attached as Exhibit R 45
3% See Exhibit C53, Affirmation of RJC Harding in particular paragraphs 13-17.

132



421.

According to the Respondent, the Claimant had ample opportunity to appeal. He
chose not to do so. Even after the time had passed to seek appeal 1o the High
Court, the Claimant still had the time and opportunity to apply to the Supreme
Court for the recourse of last resort: Judicial Review (Peninjauan Kembali,

"PK™). In fact he may still do so. But this he has also chosen not to do.

5., THE CLAIMANT’S PROTECTION AND SECURITY CLAIM UNDER ARTICLE 2 OF
THE OIC

A.  The Claimant

422,

The Claimant clatms the following:

(i) There is no substantive difference between the standards of “adequate protection

and security” and “full protection and security™.

423,

4724.

Article 2 of the OIC Agreement provides that the “invested capital shall enjoy
adeguate profection and securify.” The Claimant submits that tribunals have
been called upon to interpret treaties referving to “full protection and security,”
“maost constant protection and security,” and simply “profection and security.”
here is no indication that such variations impose different degrees of protection,
as argued by the Respondent. Tribunals and schelars have repeatedly affirmed
that “arbitration practice does not seem to attach a significant importance to the
wording of the applicable treaty in the imterpretation of rthe obligation of
granting full profection and security.” Accordingly, the Tribunal should find that
“adequate protection and security” is the same standard as “fl! protection and

securify.”

According to the Claimant, even if “adequate protection and security” is in fact
a lower standard, then pursuant to the most-favoured-nation clause (“"MFN")
clause at Article 8 of the OIC Agreement, the Claimant is entitled to import the
higher standard of “full protection and security” from Article 3(2) of the UK-

Indonesia BIT or any other treaty to which Indonesia is a party.
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(i)  “Adequate protection and security” extends to protection against the instabilities

of the legal and business environment

425,

426.

The Respondent claims that adequate protection and security is restricted to the
promise of physical protection and security only. The language of the OIC
Agreement provides for no such limitation. The Claimant relies on six recent
ICSID decisions'™ that according to the Claimant, rejected the Respondent’s
position, finding that full protection and security extends to providing a stable

and secure investment environment.

The Claimant submits that given the plain language of the OIC Agreement and
the support from other awards, the Tribunal should find that “adequare
protection and securify” applies to regulatory and supervisory protection and

securily as well as protection of physical assets.

(iti)  The obligation to provide adequate protection and securify applies not only to the

Claimant’s investment but also to the Respondent’s treatment of the Claimant.

427.

428.

The Respondent claims that the “protection and security” provision of Article 2
of the OIC Agreement applies only to the investment, and not to the investor,
According to the Claimant, such a limitation has been rejected in the awards of

several tribunals.

The Claimant submits that, in the present case the Claimant has showed the
Respondent’s illegal conduct by both its investigative and prosecutorial
authorities, as well as its application of criminal legislation in a discriminatory
manner. Both of the claims demonstrate that the host State has failed to “properiy

examine” his case In a way that would “vindicate his rights.” A “functioning

133 pixhibit CLA201 Stemens A.G. v. Argentine Repubiic, 181D Case No, ARBAZ/08, Award (6 February
2007) 9303 {finding that termination of z migration control contract deprived Siemens of its “legal security
and protection™). Exhibit CLA202 National Grid P.L.C. v. Argentine Repiblic, UNCITRAL, Award (3
November 2008) § 189 (finding that a “dismantling” of the regulatory framework through pessifaction and
termination of tariff adjustment rights violated the “protection and constani security” standard). Exhibit
CLA203 Frontier Petrolemmn Service itd. v, The Czech Republic, UNCITRAL, Award (12 November
2010); Exhibit CLAZ04 CSOB v Slovakia, 1CSID Case No. ARB/97/4, Award (29 December 2004),
Exhibit CLA203 CME (zech Republic BV, v. The Czech Republic, UNCITRAL, Partial Award (13
September 2001).
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429,

430.

court system’” was not made available to the investor. The Respondent offers no
support for the premise that a “functioning couwrt system” applies only to claims
brought by the investor, The Claimant claims that the Respondent has levied an
arbitrary, discriwinatory, and illegal criminal judgment against the Claimant. In

doing so it has deprived the Claimant of his right to a functioning court system.

The Claimant also submits that he has demonstrated that the Respondent’s
investigative and prosccutorial anthorities engaged in illegal conduct by failing
to properly serve him with notice of the criminal proceedings and by soliciting
cortupt payments. Additionally, the Claimant has shown that the Respondent
applied its criminal legislation to the Clainlant in a discriminatory manner.
Moreover, the Claimant was demied the right to a functioning court system, as
the verdict of the Central Jakarta District Court was tainted by corruption and

the denial of due process.

Moreover, the Claimant submits that he has demonstrated through his written
and oral submussions that the Respondent was negligent in its supervisory role
over Bank Century, ;her&by causing harm to the Claimant’s mvestment. The
Respondent’s negligent regulatory supervision allowed Mr. Tantular to
embezzle over USD 300 million of Bank Century’s funds, placing the bank on
the brink of collapse and depriving the Claimant of any meaningful use of his

investment,

B. The Respondent

431.

432,

The Respondent submits that the Claimant’s assumption that “full” protection
and security 18 the same as “adequate” protection and security cannot hold up
under any interpretation of those terms, in any language. Article 2 provides for
“adequate” protection and security, It is obvious that this was intended to impose

a lower standard than the adjective “full™.

The Respondent further submits that the Claimant also takes it for granted that

the protection and security standard extends to regulatory measures. According
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433.

434,

435,

436,

437.

to the Respondent several tribunals, have confirmed that this provision is

restricted to the promise of physical protection and security only.

The Respondent argues that the Claimant has not shown in this case that the
adequate protection and security standard applies to regulatory acts. He does not
explain the standard this obligation places upon a host state in regulating its
banking sector. Nor does he specify in what way he deems the Regpondent to

have breached this obligation.

Moreover, the Claimant has not pointed to a single law or regulation that the
Respondent has violated, nor provided any evidence of the same. The fact that
the Claimant claims that he expected Bank Indonesia to defect the cleverly
concealed corrupt practices of his coconspirators, to say nothing of his own

misdeeds, is in itself telling of the ridiculous nature of his allegation.

The Claiinant also faces the additional hurdle of arguing that the Government
failed to protect him not only from himself, but also from the acts of a third party,
in the person of Mr. Tantular. It should be noted, however, that in this case, Mr.
Tantular was no ordinary third party, he was the Claimant’s chosen business
partner and supposed co-conspirator. The Claimant asserts that he knew, or
believed, Mr. Tantular to be “blackiisted” by Bank Indonesia, yet he opted to do
business with him, and indeed co-signed a letter of commitment with him. It was

a risl he assumed.

The Respondent submits that the Claimant has anyone besides himself and Mr.
Rizvi to blame, it is his chosen business partner. Theré is no evidence to support
the allegation that Indonesia encouraged, fostered or contributed in any way to
the acts allegedly committed by Mr. Tantular, He is the Claimant’s accomplice,

not a random third party.

The Claimant also alleges, that the Respondent failed to ensure adequate
protection and security to “... the Claimant himself in the crimingl proceedings
arising ouwt of the nationalization of Bank Century; in breach of Article 2 of the
OIC Agreement.” It is obvious that Article 2 is very clear in saying that “the
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6.

invested capital shall enjoy adeguate protection and security,” 1t does not
provide for the protection of the investor himself, in particular in relation to
protecting his person from crinuinal prosecution when he commils acts contrary

to domestic law.

THE RESPONDENT’S COUNTERCLAIM

A. The Respondent

f.

®

(ii)

The Tribunal has jurisdiction to decide on the Respondent’s Counterclaim

Article 9 of the OIC Agrcement provides a basis for the connterclaim.,

438.

439,

440.

The Respondent submits that Article 9 of the OLC Agreement does more than
merely limit the right of an investor to claim redress only to when he is in
compliance with certain standards of behavior and good order; it also commnits

him to assume liability for any breaches thereof in arbitration,

According to the Respondent, the language of Article 9 demonstrates that the
provision is intended to serve as more than a bar to certain claims; it is an
affirmative commitment by an investor who seeks protection of the treaty to
ahide by certain obligations in respect of his conduct, Failure to do carries
consequences. Article 9 reads: “The investor shall be bound by the laws and
regulations in force in the host state and shall refrain from all acts that may
disturb public order or morals or that may be prejudicial 1o the public inferest.
He Is also to vefrain from exercising restrictive practices and from frying to

achieve gains through uniawful means.” (emphasis added)

The Respondent submits that the Claimant has not met those obligations. If he
chooses, as he has done, to bring a claim against Indonesia, he must be prepared
for the eventuality that Indonesia would reciprocate, and in fact so acknowledged

in writing in the 25 November 2011 letter agreement.

Article 17 of the OIC Agreement likewise contemplates connterclaims
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441. The Respondent submits that Article 17 of the OIC Apreement likewise clearly
indicates that counterclaims are to be treated similarly to, and along with, main
claims. In contrast to the language of several Bilateral Tnvestment Treaties,
which limit the class of claimants to investors only, the OIC Agreement is

decidedly neutral in its language concerning who may bring an arbitration:

“If the rwo parties fo the dispute do not reach an agreement as o resultf of
their resori to conciliation, or if the conciliator is unable o issue his report
within the prescribed period, or if the two parties do not accepi the
solutions proposed thervein, then each party has the right to resort fo the
Arbitration Tribunal for a final decision on the dispute. (emphasis added)
(Article 17{2)(a})".

442, Furthermore, Article 17 (2) (d) anticipates that awards will be rendered against
Investors. It says: “The contracting parties are under an obligation to implement
them in their territory, no matter whether it be a party to the dispute or not and
whether the investor against whom (he decision was passed is one of ils
nationals or residents or not, as if it were a final and enforceable decision of its
national courts.” (emphasis added)

443, It would have been a simple matiter for the drafiers to limit the scope of
arbitration to claims by investors, Indeed, in Article 16, the drafters specifically
refer to the rights of the investor with respect to recourse in the courts of the host

state,

444, The Respondent argues that had they intended that arbitration under the OIC
Agreement be similarly one sided, one imagines they would likewise have
referred only to the ability of investors to bring it. Instead, they chose the words:
“each parly has the right lo resort to the Arbitration Tribunal for a final decision

on the dispute”, as well as making reference to enforcement against an investor.

(i) The UNCITRAL Rules, which are applicable to this arbitration, permit
counterclaims
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445, This arbitration is conducted under the 2010 UNCITRAL Arbitration Rules, by

agreement of the Parties, and accepted by this Tribunal.

446, The Respondent submits that Article 21.3 of the UNCITRAL Rules explicitly

and unambiguously permits the filing of counterclaims:

“In ity statement of defence, or at a later stage in the arbitral proceedings
if the arbitral tribunal decides that the delay was jusiified under the
cireumstances, the respondent may make a counterclaim or rely on a claim
Jor the purpose of a set-off provided that the arbitral tribunal has

Jurisdiction over it”.

(iv) The Claimant’s own legal reprcsentatives consenfed to counterclaims in the
arbifration agreement

447, The Respondent also submits that the Claimant explicitly consented to
counterclaims through his counsel. The Parties’ letter of agreement of 25

November 2011 provides that:

“If the Tribunal rules in favour of your client in relation to the preliminary
objections’ application, any further jurisdictional or admissibility
objections, the nerits and any counterclaim will be submitted to the same

Tribusglae

448, The Respondent argues that there is no room for ambiguity in that formulation,
despite the Claimant's counsel's assertion at the Final Hearing that although they
had agreed that the Respondent could bring its counterclaim before this Tribunal
in the present arbitration, that did not imply that the Tribunal had jurisdiction to

hear it*4!,

e
11 Transcript, 10 March, page 535 line 3.
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449, The Respondent submits that the Parties agreed on the scope and manner of

arbitration and one clear agreement was Indonesia’s ability to bring a
counterclaim if the Claimant’s claim survived the jurisdictional phase. Thus, by
determining that it has jurisdiction to hear the Claimant's claim, this Tribunal

algo determined that it has jurisdiction to hear Respondent's counterclaim,

(v}  Indonesia is not claiming the same damagces as in the criminal judgment

450,

451.

452,

453.

The Respondent submits that the principal substantive argument that the

Claimant raised against Indonesia’s counterclaim was that it constituted an

- attempt to recoup the same damages as the Jfakarta court found that Mr, Al

Wairag owed to Bank Century. As such, claims the Claimant, the counterclaim

violates the international law principle of ne his in idem.

It is certainly true that the monies that the Claimant and Mr. Rizvi were
convicted of having taken from Bank Century amount to approximately the same
sum as the assets for which Indonesia seeks redress in its counterclaim. The
jurisdictional basis for the prosecution and the counterclaim, however, are

entirely different,

The Jakarta Court convicted the Claimant and Mr. Rizvi of money laundering

and corruption — criminal offenses.

The Respondent also submits that the jurisdictional basis for the counterclaim,
by contrast, is Article 9 of the OIC Agreement. For the reasons set forth above,
Article 9 obligates an investor to abide by certain standards of morality and good

order, and not to attempt to enrich himself by unlawful means as follow:
“Indowesia’s claims in this arbitration are for Al Warraq's unjustly

enriching himself (OIC Ariicie 9), at the cost of the state, and her

faxpayers”.
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454, The Claimant and Mr. Rizvi took well in excess of US$ 300 million of Bank
Century assets and converted them to their own use and possession. The
Respondent submits that unjust enrichinent is hardly a model of morality and

good order, nor could this have been done in good faith.

{vi) The Counterclaim does not violate the rule of ne bis in idem

455. The Respondent submits that, under the principle of »e bis in idem, a person shall
not be prosecuted more than once for the same criminal conduct, The principle
is found in various legal jurisdictions and is incorporated in Article 14(7) of the
ICCPR which provides that “/nfo one shail be liable io be tried or purished
again for an offence for which he has already been finally convicted or acquitted
in aecordance with the law and penal procedure of each country.” Ne bis in idem

prevents the Claimant to be tried again for the same criminal offense.

456, The Respondent submits that in its counterclaim, Indonesia does not seek to re-
- prosecute the Claimant for his criminal offense, Nor does this Tribunal have any
criminal jurisdiction. The counterclaim is based on a civil matter that is, the
Claimant’s breach of Article 9 of the OlIC Agreement. Such breach is not a
criminal offense, and thus the counterclaim does not violate the rule of ne bis in
ident,

457. The basis of the unjust enrichment claim is the failure to honor the Commitment
Letters and the AMA, not specifically the criminal theft of assets. It should be
patently clear that the Claimant and Mr. Rizvi defrauded and embezzled their
way to wealth, by tricking Bank Century, as well as Bank Indonesia, info
believing that they would redeem or repay Bank Century assets which they

ultimately retained,

458. The Respondent submits that, whoever was responsibie for the shortfall in Bank
Century assets, it was the Claimant, in concert with Mr, Rizvi, who promised,
and committed to Bank Indonesia, to recapitalize the bank. They failed to do se.
And more: they manipulated to their own advantage the securities that they were

entrusted to sell, As such, they enriched themselves directly at Bank Century’s
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expense. It fell to the Indonesian government, through the LPS, to make up the
shortfall, This was a direct breach of Article 9 of the OIC Agreement.

2. Indonesia is entitled to more than US$ 300 million in damages from the Claimant

(i) The actions of the Claimant, together with Mr. Rizyvi, were the proximate cause of
Bank Century’s insolvency and the need for the bailout

459. The Respondent submits that, even without Mr. Tantular’s misdeeds, Bank

460.

461,

Century was insolvent in November 2008, It needed a bailout.

The Respondent submits that, because both the Commitment Letters and the
AMA were binding, the Claimant and Mr, Rizvi were legally responsible for
enforcing their terms. By failing to do so, by holding on to Bank Century's assets
rather than either selling them (as required under the AMA) or returning them
(as required under the Commitment Letters), the Claimant and Mr. Rizvi ended
up more than US$ 300 million better off than they ought to have been, all to the
loss of Bank Century and ultimately the people of the Republic of Indonesia.

1. Loss of value through AMA

The AMA structure is straightforward, Bank Century entrusted just over USH
200 million (US$ 203.4 million) in assets to Telltop Holdings, a British Virgin
Islands vehicle of the Claimant and Mr, Rizvi. Telltop Holdings, the Manager in

the Agreement, warranted to Bank Century (the "Bank" in the AMA) as follows:

3.1 The Manager hereby warrants that the Bank shall realize from the
disposal of each of the assets an amount which is at least the Face Value
of each of the Asscts by the respective maturity dates lisied in Schedule ]

herein,

5.2 As security for the warranly in clause 5.1 herein, the Manager shall
within seven (7) days of the Commencement Daie for such other date as

the parties may agree), place a sum of US$220,000,000 at its bank account
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at Dresdner Bank (Switzerland), Zurich (the "Security Deposit”} and shall
execute all documents effecting a pledge to Dresdner Bank of the Security
Deposit in favour of the Bank, in gccordance to the form sel out in
Schedule 4 herein. 5.3 In the event that the amount realized from the
disposal of any of the Assers is less than the Face of that Asset, the Bank
shall be entitled fo deduct from the Securify Deposit the Shorifall. For this
purpose, “Shortfall” means the difference between (i} the amount received
by the Bank from the disposqal of, and dividends and interest arising from,
that Asset and

(ii} the total of the Face Value of that Asset and the expenses of the Bank
in respect of such realization and tax charges which would be payable by
the Bank, if any. In the event that {an] Assel listed has o maturity date
fonger than the pledge, the Bank shall be entitled to deduct the Security
Deposit for the saome amount as the Face Value of the Asset on or before

the maturity date of the pledge.

462. According to the Respondent, Telltop was entitled to take a commission on every
transaction, and in fact took the entire amount at the outset, before any
transaction was made. And as an inducement to selling the assets for the highest
possible price, Telltop was also entitled to a "profit share" of 20% of any sums

it recouped over and above the Face Value of an asset'®2,

463. The Respondent submits that, by the expiration date of the AMA, in February
2009, not one of Bank Century’s assets had been sold. It was then that Bank
Century sought to recoup the Security Deposit in Dresdner Bank, in accordance
with the AMA, only to find that the whole of such deposit had been pledged to
another entity having no relation to Bank Century or Indonesia, and that no
pledge in favor of Bank Century had been registered with or delivered to
BPresdner Bank. In fact, it would appear that no pledge in favor of Bank Century

was even execited.

W2 Qaction 62, of AMA. C 47
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464, The Claimant thus deprived Bank Century - and by extension the LPS -- of the
1UUS$ 203.4 million entrusted to him, or his entity, in order to improve the Bank’s
finances and _Eiquidity position. In other words, the Claimant retained these assets

for his own unjust enrichment,
2. Loss of value in framdulent asset pledges and unreturned assets

465, The Respondent submits that, in addition to the AMA losses, Bank Century
suffered significant losses when the Claimant organised asset pledges in order to

secure collateral, but kept the assets for himself.

466. There were two such asset pledges that could be identified: the first occurred in
2004, Bank Century pledged US$ 70 million of US Treasury Strips (maturing in
2011) and 1JS$ 42.48 million in Republic of Indonesia bonds, to FGAT™. The
pledge documents provided that the pledged securities would guarantee up to
US$ 160 million in loans. Ultimately FGAH sccured only US$ 35 million in

loans with these pledged securities.

467. In 2005, Bank Century arranged to sell the entirety of the Republic of Indonesia
bonds portfolio to FGAH. The sale price was 1JS$ 42.48 million, the face value
of the bonds.

468. Upon sale, Bank Century instructed FGAH to take US$ 35 million of the sale
proceeds and pay off the loan for which the bonds had stood as pledged security.
Bank Century told FGAH fo invest the remaining US$ 7.48 million in new US
Treasury Strips. FGAH paid off the US$ 35 million loan, but Bank Century never
saw the remaining US$ 7.48 million again. Now that the US$ 35 million loan
had been paid off, the US$ 70 million in US Treasury Strips were likewise free
from a security pledge. Bank Century arranged to swap some US$ 12 million of
the Strips for Indonesian Rupiah in a deal with Kuo Capital. US$ 45 million of

the Strips were deposited in an account in Dresdner Bank in Zurich, reportedly

M3 RB 49-51.
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on behalf of Bank Century (the same bank that would later hold the security for
the AMA).

469, The Respondent claims that the remaining US$ 13 million of the US Treasury
Strips suffered the same fate as the US§ 7.48 million from the sale of the
Republic of Indonesia bonds: Bank Century never saw them again. As for the
US$ 45 million in Dresdner Banl:: when Bank Century sought to recoup these
funds, Dresdoer Bank informed it that US$ 30 million had been pledged as
security for a private loan to FGAH, which is the Claimant's own Bahamas

Company,

470. The Claimant and his witness, Mr. Rizvi, have insisted that Bank Century was
aware of this private loan, but the Claimant has provided no documentation o

support his asserfion. Nor has he ever offered to repay the loan,

471. The Respondent alleges that, as a result of this asset pledge scheme, the
Claimant, presumably with Mr. Rizvi, enriched himself in the amount of US§
55.48 million (US$ 7.48 million + US$ 13 million + US$ 30 million), at Bank

Century’s expense.

472, The Respondent further alleges that, the second asset pledge scheme is more
straightforward. In 2005, the Claimant and Mr, Rizvi offered the possibility of a
USY 40 million loan from ABN AMRO Dubai. As intended security for that
loan, Bank Century initially provided to the Claimant a National Australia Bank
CD valued at US$ 30 million, Nomura Bank International CDD valued at US$ 10
million, and a West LB CD valued at US$ 10 million. A few months later Bank
Century provided an additional National Australia Bank CD valued at US§ 15
million, intended as further security for the loan facility. The total value of the

pledged assets was thus US$ 65 million'*%,

473, 'The Respondent subinits that no loan facility was ever arranged for Bank

Century, and the Claimant never returned for Bank Century, and the Claimant

#4 Eixhibit RB 64,
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474.

never returned Bank Century’s assets. (It appears that instead, the Claimant
arranged a loan to himself, or to one of his companies, using at least some of

Bank Century's assets as collateral.

The Respondent submits, therefore, the Claimant and Mr. Rizvi unjustly
enriched themselves in the amount of at least US$ 323.88 million (1US$ 203.4
million -+ US$ 55.48 million + US$ 65 million). As the ultimate party responsible

for rescuing Bank Century, Indonesia would now like that money back.

B. The Claimant

473,

The Claimant submits that the Respondent’s counterclaim must fail, for the

following reason:

(i) The O1C Agreement grants no right of reconrse to the state; the right only belongs
to the investor

476.

477.

478.

The Claimant submits that the Tribunal in the present case does not have
jurisdiction to decide on the Respondent’s counterclaim because the state does
not acerue any rights under the OIC Agreement. Any right to recourse arising
from the agreement belongs to the investor. Because the OIC Apreement does
not provide for a state’s right to a cause of action against an investor, the

Respondent’s counterclaim must fail,

Under UNCITRAL Rule 21.3, “the respondent may make a counterclaim or rely
on a claim for the purpose of sei-off provided thet the tribunal has jurisdiction

over it

The Claimant further submits that Article 16 of the OIC Agreement provides that
the “host state undertakes to allow the investor the vight . . . to complain against

a measure adopted by its authorities against him.” Article 16 also provides that

“if the investor chooses fo raise the complaint before the national courts or

43 CLA207 UNCITRAL Arbitration Rules 2010, art, 21.3,
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479,

480.

before a fribunal then having done so . . . he loses the vight of recourse to the
other.” The only rights of recourse that can be found in the language of the OIC
Agreement belong to “fthe investor,” as the investor is the beneficiary of the
obligations imposed on the state.

The Respondent’s suggestion that Article 17(2)(d) of the OIC Agrecment grants
it the right to assert a counterclaim has no merit, Article 17(2)(d) Eas nothing to
do with counterclaims. Instead, it is an enforcement mechanism providing that
decisions of an arbitral tribunal concerning a dispute under the OIC Agreement

“have the force of judicial decisions.”

Article 17(2)(d) further provides that “confracting parities must implement [ihe
decisions] in their territory,” regardless of whether the “investor against whom
the decision was passed” is a national of the implementing state. According to
the Respondent, the fact that a decision may be “against the investor” entitles
the state to assert a counterclaim. A decision is “against the investor” if the
investor does not prevail in its own claim — it does not give the state the right to

assert a counterclaim,

(i)  The Respondent’s counterclaim is outside the scope of the Claimant’s consent to
arbitration

481.

482.

The Respondent’s assertion that the Claimant consented to the Tribunal’s
jurisdiction over the counterclaim lacks merit. The scope of the Claimant’s
consent to arbitration was Hmited to the scope of jurisdiction provided by the

QIC Agreement, which does not include state counterclaims,

The OIC Agreement is a binding offer of jurisdiction by the host state, which
must be accepted by the invesior in writing.s7s The Claimant accepted the
Respondent’s offer of jurisdiction by requesting arbitration and filing a
Statement of Claim. The terms of his acceptance are governed by the language
of the OIC Agreement. As already discussed, the OIC Agreement grants rights
to “the investor,” not the state. As a result, the Claimant’s acceptance of the
Respondent’s offer enabled the Claimant to enforce his rights as an investor, as

provided by the scope of jurigdiction in the OIC Agreement. As the Respondent
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does not accrue the right to a counterclaim under the OIC Agreement, any
argument that the Claimant consented to jurisdiction over a counterclaim must

fail.

483. The Respondent also claims that the Claimant consented to jurisdiction over the
counterclaim by way of a “Letter of Agreement” dated 25 November 2011146,
The Claimant submits that this argument has no merit. The letter of agreement
states that if the Tribunal rules in favour of the Claimant locus standi to bring
the claim, then the “merits and any counterclaim™ will be heard by the same
Tribunal. As the claiming party in respect of the counterclaim, it falls to the
Respondent to prove every element of that counterclaim, including the legal
basis for it. The Claimant’s consent to such a counterclaim being brought before
the Tribunal does nothing to alleviate the responsibility of the Respondent, The
letter of agreement does not create additional substantive rights that are absent
in the OIC Agreement'*’. If the Respondent cannot show a right to bring a
counterclaim by reference to the text of the O1C Agreement, it has failed at the

first hurdle,

(iii) The Respondent has already raised the complaint before the national courts and is
therefore precluded from seeking relief through arbitration

484, The Claimant submits that the OIC Agteement does not impose any obligations
on the investor, nor does it create an avenue for the Respondent 1o seek relief for
alleged breaches of Indonesian law by the investor. Therefore, the Tribunal does
not have jurisdiction to decide on the ments of the Respondent’s counterclaim.
Alternatively, if the Tribunal does find that the language of the OIC Agreement
gives vise to jurisdiction over the counterclaim, it should still decline to exercise
jurisdiction, because the Respondent has already sought relief in the national

courts,

146 The Respondent’s Defence and Counterclaim 1 295

7 The Respondent refers (o Exhibit CLA212 (pending claim asserted by Peru for breach of two
concession contracts enfered info with investor Caravell Cotaruse); Exhibit CLA210 (finding jurisdiction
for the state’s counterclaim where the BIT’s dispute resolufion clause contained broad language that
referred fo resolving disputes under both municipal and international law).
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485.

486.

Article 16 of the OIC Agreement states that, “Provided that if the investor
chooses to raise the complaint before the national courts or before an arbitral
tribungl then having done so before one of the two quarters he loses the right io
the other.” As mentioned in the section above, this language applies to rights of
the investors to bring claims, and those rights do not acerue to the Respondent

under the agreement.

Even if the Tribunal finds that such rights do in fact acerue to the host state, the
Respondent is still precluded from bringing its counterclaim by Article 16 and
the docirine of ne biv in idem. Article 16 applies the doctrine of »e bis in idem,
which means “wor twice for the same.”"® It prevents prosecution twice for the
same canse of action. The Respondent has already raised the cause of action
against the Claimant in the national courts. Therefore, it is precluded from

raising it a second time in arbitration,

(iv)  The findings of the Indonesian court have no effect on the findings of the Tribunal

487.

488,

The Claimant submits that there are no rights in the OLC Agreement that acerue
to the state against the investor. As a result, the Tribunal does not have
jurisdiction over the Respondent’s counterclaim. Nevertheless, the Reslac:snde;ﬁt
now wishes to take the judgment of an Indonesian court and apply it to the
present proceedings such that it would have a res judicata effect of establishing

a violation of a bilateral investment treaty. Intemational law prohibits this.

“There is no effect of res judicata from the decision of a municipal court so for
as international jurisdiction is concerned.”™ The characterization of an act as
internationally wrongful is governed by international law. The fact that such an
act was characterized as wrongful under domestic law has no effect on its

characterization under international faw!*°. As a result, the Respondent may not

Y CLAZ11 Occidental Peirolenm Corporation v. Ecuador, ICSID Case No. ARB/06/11, Award, §§ 573
74 (5 October 2012).

W9 CLAZ14 lan Brownlie, Principles of Public International Law, 51 (7ih ed. 2008)
B0 CLA194, CLALSS International Law Commission, Draft Articles on Responsibility of States for
Infernationally Wrongfid Acts 38 (20013
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489,

apply the result of a decision rendered under domestic law to an international

arbitration proceaeding applying the terms of a BIT.

The Claimant submits that the Tribunal does not have jurisdiction over the
Respondent’s counterclaim because the OIC Agreement does not grant the state
the right to a cause of action against the investor. Even if the Tribunal does find
that the OIC Agreement grants the Respondent the right to assert a counterclaim,
it should still decline jurisdiction under Article 16 and the doctrine of ne bis in
ident because the Respondent hag already raised its claim in the national courts.
Aliernatively, if the Tribunal does not decline jurisdiction over the counterclaim,
then it should find that the judginent of the Indonesian court has no effect on the

Tribunal’s decision as to whether there has been a violation of international law.

(v)  No evidence that losses claimed were incurred as a result of the Claimant’s actions

490.

491.

The Claimant submits that the Respondent’s understanding of the financial
transactions is woeful and, it would appear, the Respondent fails to grasp the
fundamental contradictions in its case against the Claimant and Mr Rizvi. On the
one hand, it accuses the Claimant and Mr Rizvi of “replacing valuable assets for
irash” — specifically “marketable securities” for “illiquid, “zere coupon’ CDs”.
On the other hand, it claims that the Claimant and Mr Rizvf used these so-called
“worthless jurk securities” as collateral for substantial loans from major
financial institutions. Tt is on the basis of these misconceptions that the

Respondent bases its ill-fated counterclaim.

The Claimant claims that the Respondent does not appear to have carried out
even the most basic of due diligence. Had 1t done so, for example, it would have
discovered that Delta Advisory Pty is not related to the Claimant or Mr Rizvi
and any claims in respect of that entity must immediately fall away, The
Respondent claims that “/t/he Braitle Group Report confirms that the frauds of

Messrs. Al Warrag and Rizvi alone were the cause of the liquidity crisis that

forced Bank Century’s bailour”,*" yet there is nothing in the Brattle Report to

131 The Respondent’s Defence and Counterclaim.
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demonstrate how this conclusion was arrived at. Indeed, nowhere is it suggested
that Mr Tantular’s misdeeds have been the subject of any meaningful analysis.
Instead, the Respondent has sought out the very perpetrator of these frauds and
invited him to tell his “story” which the Respondent has then advanced as the
truth, the whole truth and nothing but the truth. The Claimant submits that, in
reality, each and every one of the allegations that form the basis of the Brattle
Group’s Report and the Respondent’s counterclaim is flawed, Mr. Rizvi deals
with the true nature and effect of the securities transactions and the source of

Bank Century’s liquidity problems in his Second Witness Statement.

VI, THE DECISION,-

492, On 21 June 2012, the Tribunal rendered its Partial Award, and decided as

follows:

“1. Ariticle 17 of the OIC Agreement establishes investor-State dispuie
resolution provisions between the Conlracting Parties and investars of

other Contracting Parties;

2. In accordance with the above paragraph, the Respondeni has
consented to arbitrate the dispute with the Claimant arising from the
Claimant’s avowed invesiment in Bank Cemtury and as described in the

Naotice for Arbitration;

3. The Tribunal reserves the determination of its jurisdiction to the
merits phase of the arbitration, where the questions to be determined
include whether the Claimant can establish ifs status as an ‘invesior’

within the meaning of the OIC Agreemeni;

4. The applications for security for cosis by the Respondent is
dismissed;
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5. The costs of the purisdictional phase of the arbitration are reserved

»

Jor the merits phase of the arbitration.”

493. Inthe following sections, the Tribunal will discuss the issues that are decisive to

the outcome of the arbitration:

1y

2)

3)

4)

5)

6}

Does the Claimant qualify as an investor within the meaning of Article 1

- of the OIC Agreement?

IJid the Respondent breach Article 10 of the OIC Agreement?;

Is there an obligation on the Respondent to provide fair and equitable

treatment, and if so, has that obligation been breached by the Respondent?;

3id the Respondent fail to provide adequate protection and security to the
Claimant’s investment, and therefore breached Article 2 of the OIC

Agreement?;

What 15 the effect, if any, of Article 9 of the OIC Agreement, on the rights

of the Parties in the arbitration; and

Does the OIC Agreement authorize the Respondent to submit a
counterclaim and, if so, how should the Respondent’s counterclaim be

determmed?

1. PRELIMINARY ISSUES

494, At the Final Hearing, the Claimant presented its objections to the Tribunal’s

495.

decision to have the Claimant testify via video-conference. The Paities had the

opportunity to make extensive submissions on the subject.

The Tribunal notes that there is no requirement that the claimant or the

respondent appear in person under the UNICTRAL Arbitration Rules or in

international arbitration in general, The Claimant was represented by counsel

and had the opportunity to provide his testimony by video-conference, and has
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496.

put in statements, his witnesses have put in statements, The Claimant also had
the opportunity to present its case through its testimony as well as wriften

submissions.

The Tribunal therefore upholds its decision to hear the Claimant’s testimony via
video-conference during the Final Hearing, and confirms that the Parties have
had the opportunity to present their case in accordance with the UNCITRAL
Arbitration Rules.

2. THE CLAIMANT’S STATUS AS INVESTOR WITHIN THE MEANING OF ARTICLE 1

Or THE O1C AGREEMENY

497. In its Partial Award of 21 June 2012, the Tribunal reserved the determination of

498.

499,

500,

whether the Claimant can establish its status ag an “investor’ within the meaning
of the O1C Agreement to the meri(s phase. The Tribunal will discuss and decide
in this section whether the Claimant has standing as investor pursuant to Article

I of the OIC Agreement.

Article 31 of the VCLT provides that a “freaty shall be interpreted in good faith
in accordance with the ordinary meaning to be given (o the lerms of the freaty

in their context and in the light of its object and purpose”.

The O1C Agreement Article 1{4) defines capital as “fajll assets . . . owned by a
contracting pariy to this Agreement or by its nationals, whether a natural person
or corporate body and present inn the terrifories of another contracting party
whether these were Ifransferred to or earned in if, and whether these be
moveable, immoveable, in cash, in kind, fangible as well as anything perfaining
to these capitals or investments by way of rights or claims and shall include ret
profifs accruing from such assets and the undivided shaves and infangible

rights”.

Also, Atticle 1{5) defines investment as the “employment of capital in one of the

permissible fields in the territories of a contracting party with a view fo
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achieving a profitable return, or the transfer of capital to a contracting party for

the same purpose, in accordance with this Agreement”.

. Regarding the Claimant’s status as an investor in the present arbitration, the

Tribunal refers to the nationality requirements for an ‘investor’ as set out in

Article 1(6} of the OIC Agreement which defines the investor as:

“I'The Government of any contracting party or natural corporate person
[sic/, who is a national of a contracting pariy and who owns the capiral
and irvests it in ifie territory of another contracting party.

Nationalily shall be determined as follows.
(a) Natural Persons:

Any individual enjoying the nationalily of a coniracting party according

fo the provisions of the nationality law in force therein.

(b} Legal Personality:
Any entity established in accordance with the laws in force in any
contracting party and recognized by the law under which its legal

personality is established.”

502, The Claimant argues that the definition of investor in Article 1{6) of the QIC

503.

Agreement applies to him since he is a Saundi citizen, and Saudi Arabia signed

the OIC Agreement on 23 September 1983 and ratified it on 17 September 1984,

The Tribunal notes that there is no explicit reference to direct or indirect
investments in the OIC Agreement, and in particular in Article 1(4) and 1(5).
Article 1{5} requires the *employment’ of capital in the territory of a contracting
party (here Indonesia) without designating that the employment must be in the
investor’s own name. Similarly, Article 1(4), which defines capital, requires the
assets (here the shares in Bank Century} to be ‘owned’ by a national of a
contracting state (here, allegedly the Claimant, a national of Saudi Arabia) but
does not require the shares to be owned personally or directly, leaving open the

possibility of ownership through an investment vehicle such as FGAH.
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504. The Respondent has called into question whether the Claimant personally held
shares in Bank Century af the time it wag placed in administration, The Clahmant
has referred to evidence that the Respondent treated the Claimant as a

shareholder at the time.

505. Infact, the Claimant alleges that its investinent was made through FGAH as well
as by the Claimant personally. FGAH is a company registered in the Bahamas.
The Bahamas are not a Contracting Party to the OIC Agreement, and so FGAH
is not an investor for the purposes of the OIC Agreement, However, the Claimant
also elaims that he has demonstrated that he “owns the capifaf” in Bank Centory
through his 100 per cent legal ownership of FGAH, as well as his ownership of
shares through his personal shareholding through ABN Amro, Also the Claimant
acquired and held directly 141,538,462 shares in Bank Century'™.

506. Concerning the Clatmant’s divect ownership of “capital” in Bank Century,
according to a letter dated 13 June 2013 from the Financial Services Authority
Otoritas Jasa Keuangan, which administers the Indonesia Stock Exchange, on
which Bank Century's (now Bank Mutiara's) shares are listed, as at 21 November
2008, the date of the bailout, not a single share was registered in the name of the

Claimant,

5077, Furthermore, the List of Shareholders of Bank Century as of November 2008
(Exhibit R 25) listed “Clearstream Banking SA Luxembowrg” to hold shares m
the care of Citibank, NA., Jakarta. ABN Amro®s name was not mentioned. The
Claimant claims that his shares were held on his behalf by ABN AMRO. But
ABN AMRO does not appear on the Bank Century share register, except as the
custodian of a far smaller number of shares on behalf of someone ¢lse entively
whose name is recorded on the register (401 Budhi Somjtino). The Claimant also
claimed that his shares were held by a Luxembourg company, Clearstream.
However, there is no evidence of the Claimant’s interest in any shares held by

Clearstream,

B2 41, ABN AMRQ siatement dated 4 January 2009, and the Witness Statement of Hesham al-Warraq,
para, 22,
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508. Even if for the sake of argument the Tribunal would accept the Claimant’s claim
that his shares were held by Clearstream, Indonesia does not recognize “bearer
shares”. Even “nominee” or “{rustee” arrangements are not permissible under
Indonesian law. Shares in any Indonesian company must be issued (and
registered) in the name of their owner. Only the registered holder is recognized
as the owner. Even “nominee” or “trustee” arrangements are not permissible

under Indonesian law.

509. Article 48 of the Indonesian Company Law, Law No. 40 of 2007 (replacing Law
No. 1 of 1995)153 states as follows:

“Article 48

(1) Companies’ shares shall be issued under the name of their owner.

{2) The requirements for ownership of shares may be determined in the articles
of association with due aitention to the requirements determined by the authorised

agency in accordance with the provisions of legislative regulations.

{3) In the event that requivements for ownership of shares as contemplated in
paragraph (2) have been determined and are not fulfilled, then the party who
obtained ownership of the shares may rot exercise rights as shareholder and the
shares shall not be counted in any guorum which must be achieved in accordance

with the provisions of this Act and/or the articles of association.”

510, Accordingly, the Tribunal finds that the Claimant did not have a direct
investment in Bank Century.

511. However, the Tribunal considers that the Claimant’s ownership of shares in
Bank Century does not have to be direct in order for the Claimant to own the

capital within the meaning of investor in Article 1{6}. The Claimant’s indirect

133 Exhibit RHA 23.
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ownership of shares in Bank Century through FGAH satisfies the ‘investor’

requirement in the OIC Agreement.

512. Article 1(5) defines investment as the “employment of capital”. In the present
case, the employment of capital took the form of the acquisilion of shares, As it
has been demonstrated during the proceedings, starting from early 2000, FGAH,
began to acquire shares in the Pre-merger banks (which merged to form Bank
Century), specifically three banks, CIC, Pikko, Danpac. FGAH’s total
shareholding in CIC was approximately 19.8%. FGAI also acquired 65% of
Pikko, and FGAH deposited USD 12,000,000 which was converted into shares
in Pikko in 2001. FGAH also acquired a 55% shareholding in Danpac in or
around the fourth quarter of 2001.

513. The Claimant acquired shares in FGAH in March 2001, being 11,970,000 shares
or 40% of the company. In 2004, the Claimant became the sole legal owner and
registered sharcholder of FGAH, having full control of the management of
FGAH. Furthermore, FGAH acquired shares in the three Pre-Merger Banks that
came fo constitute Bank Century, ultimately holding 2.707 billion shares in Bank
Century,

514. The Respondent has argued throughout the proceedings that investment treaties
must explicitly include indirect investments in their definitions, or else the
protection of investments is confined to direct investments. However,
confemporary arbitral jurisprudence adopts a broader defimition of
“investment’’™. For instance, in the case Siemens v. Argentina, the JCSID
Tribunal observed that “there is no explicit reference fo direct or indirect
investment as such in the [German/Argentine BIT]. The definition of
‘Investment’ is very broad. An investment is any kind of assef considered to be

under the law of the Contracting Party where the investment has been made. The

134 Bedax NV, v. Republic of Vesezuela (JCSID Case No. ARB/96/3),

Decision on Objections fo Jurisdiction of July 11, 1997; 37 ILM 1378 (1998); 5 ICSID Rep. 186
(2002): 24a Y B, Com Arb. 24 (1999) (excerpts); French translation of English original in 126 Journal
du droft international 276 (1999) (excerpts).
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515,

516.

specific categories of invesiment included in the definition are included os
examples rather than with the purpose of excluding those not listed, The drafiers
were careful fo use the words ‘not exclusively’ before listing the categories of
particularly’ included investments. One of the categories consists of ‘shares,
rights of participation in companies and other tvpe of pariicipation in
companies’. The plain meaning of this provision is that shares held by a German
shareholder are protected under the Treaty. The Treaty does not require that
there be no interposed companies between the investment and the ultimate owner
of the company. Therefore a literal reading of the Treaty does not support the

allegation that the definition of investment excludes indirect investments "',

Similar decisions were adopted on the same ground by several 1CSID tribunals.
This was the case in Joannis Kardassopoulos v. Georgia'>, which interpreted
the BIT between Greece and Georgia, This was also the case in Tza Yap Shum
v. Pery, which interpreted the BIT between Peru and China'®”. This was finally
the case in 3Mobil v. Venezuela, interpreting the BIT between the Netherlands and

Venezuela?,

Moreover several contemporary commentators have confirmed that the
definitions given to “capital” and “investment” in modern intemational
investment treaties refer broadly — as 1s the case with Article 1 of the QIC
Agreement — to “all assets”. As explained by Andrew Newcombe and Luis
Paradell in their Commentary “Chapter | - Historical Development of
Investment Treaty Law”, “{wlith small variations, similar definitions bringing
into the scope of treafies almost all possible forms of Investment are found in
most IlAs. These definitions cover direct, as well as indirect, investments and

modern confractual and other fransactions having ecornomic value”.

1335 giemens A.G. v. Argentina (Decision on Jurisdiction), ICSID Case No. ARB/02/8 (3 Aug, 2004),
1137,
8 foannis Kardassopowlos v. Georgia (Decision on Jurisdiction), ICSID Case No. ARB/05/18 (6 July,
2007), 5§ 123-24.

¥ Tra Yap Stan v. Republic of Peru (Decision on Jurisdiction), FICS1D Case Ne. ARB/7/6 (19 June, 2009),
1% 106-11 {where the Tribunal based its decision on the fext of Article 1 of the BIT, the intention of the
Parties to promote and protect investinents and the gbsence of an express Imitation in the Treaty).

1% Mobil Corporation and Others v. Bolivarian Republic of Veneznela {Decision on Jurisdiction), ICSID
Case No, ARB/O7/27 (10 June, 2010}, 5§ 162-66.
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517.For these reasons, the Tribunal finds that the Claimant is an investor in Bank
Century within the meaning of the OIC Agreement by reason of his indirect

shareholding in Bank Century through FGAH.

3. THE MEANING OF “BASIC RIGHTS” UNDER ARTICLE 10 or THE OIC

AGREEMENT / INVESTMENT GUARANTEES

318, Article 10 of the OIC Agreement provides:

“1, The host state shall undertake nol lo adopt or permil the adoption
of any measure - itself or ihrough one of ifs organs, institutions or local
authorifies — if such a measure may divectly or indivecily affect ithe
ownership of the investor’s capital or investment by depriving him lotally
or partially of his ownership or of all or part of his basic rights or the
exercise of his authority on the ownership, possession or utilization of his
capital, or of his actual confrol over the investment, its managemenl,
making use oul of i, enjoying ils utifities, the realization of iis benefits or

guaranteeing its development and growth,

2 It witl, however, be permissible to:-

(@)  Lxpropriate the investment in in the puhiic interest in accordarice
with the law, without discrimination and on prompt pavment of adequate
and effective compensation fo the investor in accordance with the lows of
the host state regulating such compensation, provided that the investfor
shall have the right lo confest the measure of expropriation in the

competent court of the host stafe.

(b} Adopt preventive measures issued in accordance with an order from a
competent legal authority and the execution measures of the decision given

by a competent judicial authorify.”

519, The Claimant argues that the phrase ‘basic rights’ in Arlicle 10(1) means

‘fundamental rights’ and “includes the Claimant’s human and civil and political
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520.

521,

522.

rights codified in international law. These include the basic right to a fair trial,
as enumerated in Article 14 of the ICCPR” (Claimant’s Post-Hearing Brief,
paragraph 119}, The Claimant argues that this interpretation is supported by the
principle of systematic integration of international law norms articulated in
Article 31.3(c) of the VCLT as well as the ordinary meaning of the terms in
Article T0(1).

The Tribunal approaches the interpretation of ‘hasic rights’ in accordance with
the general rule of interpretation in Article 31.1 VCLT. The object and purposes
of the OIC Agreement, as determined m paragraph 73 of the Partial Award, is
investment promotion and protection by conferring a broad range of rights on

jrvestors,

Nevertheless, when Article 10(1) is considered as a whole it refers to measures
affecting the ownership or the exercise of ownership rights over an investment.
The Claimant’s interpretation considers the term “basic rights’ on a stand-alone
basis, whereas i Article 10(1) ‘basic rights’ appears as part of an extended
phrase relating to the ownership, possession, use, control, management and
realization of benefits of capital. The ‘basic rights” referred to in Article 10(1)
are “basic rights...on the ownership, possession or utilization of [the investor’s]
capital”, In short, properly interpreted in its context “basic rights’ refers to *hasic
property rights’ and is not a general reference to civil and political rights such as
the right to a fair trial pursuant fo Article 14 of the ICCPR relied upon by the

Claimant.

For these reasons, the Claimant’s submission that his right to a fair tnal is
guaranteed by Article 10(1) of the OIC Agreement is rejected. However, for the
reasons set out later in this Final Award, the Tribunal will deal with the
contention that the Claimant’s rights guaranteed by the ICCPR form an element
of the guarantee of fair and equitable treatment by the Respondent under Article
14(2) of the ICCPR to which Convention Indonesia is an acceding party.

160



4.

CLAIMANT’S EXPROPRIATION CLAIM

523.

524,

It is undisputed that Bank Century, like other banks in Indonesia, had suffered
the consequences of the 2008 global credit crisis'®®, Indonesian banks were
holding on to their liquid assets, which threatened to paralyze particularly smatl
and medium sized enterprises that needed credit. Depositors were beginning to
withdraw funds from some banks, including Bank Century, after its liquidity
problem had become known when it requested short-termn liquidity support from
Bank Indonesia'®, As explained in the Second Audit Report of BPK of
December 2011, to overcome its liquidity issue, Bank Century received on 14,
17 and 18 November 2008 Short-Term Credit Facility loans from Bank

Indonesia in a total sum of Rp 683.39 billion's!.

The Tribunal refers back to the circumstances of the bailout and does not
consider the bailout as expropriation, as the Claimant has vot been deprived
“totally or partially or his ownership” of the shares in Bank Century nor of “his
basic rights in the exercise of his ownership” of the shares, nor of his ‘actnal
contral’ over the shares within the meaning of Article 10(1). As it has been
demonsirated during the proceedings, Indonesian regulators did not take his
shares; they did not seize the bank. The Claimant’s holdings remain exactly as
they were before the bailout: some 2.7 billion shares, valued at least at 50 Rupiah
per share162, The Claimant was not deprived of his shareholding. Funds were
injected into the bank and a new class of shares was issued. The original, now
class B, shares were valued at that time at Rp. 78 per share, whereas the new,

class A, shares were issued at the value of Rp. 0.01 per share.

. Further, Bank Century had, since 2005, been enrvolled in the Deposit Insurance

scheme and had agreed, as was required of all banks joining the programme that
it they needed to be bailed out, the amount imjected would be recognized as
equity in favour of the LPS. The Claimant consented by signing a statement

(Undertakings provided by Sharcholders and Management of Century to LPS)

159 This has been admitted by both Parties in their submissions (for example the Claimant’s Statement of

Claim para. 51, p.23),

¢ Ses the affidavit of the Respondent’s expert, Dr Halim Alamsyah ps: 1-3.
1 (21 Second Aundit Report of BPK, December 2011, page 7.
152 Hearing Transcript 19 March 2014, p. 275. Testimony of CHUDOZIE OKONGWUL

161



526.

527.

328.

on behalf of FGAH, agreeing ", . . 1o discharge and submit to LPS any right,
management, and/or any other interest if the bank [Bank Century] becomes a
failed Bank”.'* As such, the Claimant cannot now object to the bailout or
otherwise claim that it constituted any kind of taking against his will, including

any expropriation.

The value of Bank Century at the time of the bailout was negative, and thus the
shares likewise were of no value, It is the view of the Tribunal that the bailout
was within the diseretion and authority of the government and was completely
Jjustified, particulatly since Bank Century at a ratio below 10% at the time of the
bailout, could have caused a systemic risk to the entire Indonesian financial
system. Bank Century represented the 0.73% of the banking deposits and 0.68%

of the commercial banks actives.

Notwithstanding, under the investment guaraniee in Article 10(1) and as is
provided by Article 10(2)(b), Indonesia is authorized to take ‘preventive
measures’ by order of a ‘competent legal authority”. Bank of Indonesia had a
responstbility to protect its depositors and took preventive measures in respect
of the banking crisis. On 13 October 2008, the Government, as a preventive
measure to rescue the ailing banks, issued Perpu No. 2 of 2008, authorising Bank
Indonesia to approve short term loans to ailing banks under less rigid
circumstances. As an implementation of the Perpu, Bank Indonesia on 30
October 2008, issued Bank Indonesia Regulation (PBI) No. 10/26/PBl/2008
which introduced the mechanism for granting short-term loans. On 14 November
2008, further amendments were applied to this instrument through PBI No.
10/30/PBI/2608, providing a further reduction in the requirements for obtaining

the short-term loans.

The Claimant claims that the bailout was unlawful because, mrer dalia, it was
upauthorized pursuant to a government regulation in lieu of law that was
subsequently rejected by the Indonesian Parliament. The Tribunal is of the view
that the bailout has factual and legal foundations. The decision was made

pursuant to Perpu No. 4 of 2008 and Law No. 24 of 2004, by the persons who

i53 R35
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had the legal authority to make such decisions and take such action, and is valid
under Indonesian law. In this regard, the Tribunal refers to the expert opinion of

Dr. Ishrat Husain:

“To summarize, I have examined the events between 2005 and 2008 gnd
the letter from Governor Boediono fo the Minister of Finance as the
Chairman of the Committee of Finoncial System Stability dated November
20, 2008 along with ‘Analysis of Fuailed Bank’ that resulted in the action
by Government of Indonesia against BC. 1 am of the view that the action
faken was justifiable, appropriate and bongfide and should have been
laken to averi the likely passibility of a systemic breakdown of the
Indonesion Banking system. Il would be worth recalling that the
Indonesian Banking system had a systemic collapse in 1998 when the
closure of 16 banks by President Socharto had immediately led to the
Jailure of 32 other banks because of runs by thelr depositors. Given this
background, the markef nervousness and the spillover effects of the Global
Financial crisis the action taken by the Government of Indonesia can in
no sense, be construed as regulatory failings or lack of enforcement or
lack of monitoring of the BC. In my opirion, BI's actions as a regulator
and supervisor of Bank Century were appropriate and satisfactory under

the given circumstances. %

529, The nature of a Perpu was explained by the Respondent’s legal expert Mr. Fred
‘Tumbuan, In very special circumstances, the Government of Indonesia, which is
always represented by the President, has the power to enact a government
regulation in lieu of legislation which has full powers and will act as a law until
the next session of Parliament. Parliament would then have to decide whether to
ratify or 1o reject the government regulations. If the Parliament ratifies it, like in
the case with the bankruptey law, for example of 1998, then it becomes a law.

A Perpu will be effective unless subsequently revoked or repealed.

530. 'The bailout in the present case was legal because it was based on an existing

operative legislative product which had the form of a Perpu. The fact that it was

1*Exhibit R 28, Expert Report of Dr, 1shrat Husain, at paragraph 53,
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531.

532,

a measure issued in accordance with an order from the competent legal authority,
which in this case was the Financial Sector Stability Commiitee (the KSSK), and
which represents the Indonesian State in its administrative and regulatory
activities, to prevent the possibility of a systemic meltdown of the banking
system, makes it a permissible measure under Article 10(2j(b) of the OIC
Agreement, If the Parliament did not subsequently ratify the Perpu, it would not
invalidale it or the actions taken under it. The bailout was legal and permissible

as a matter of Indonesian law.

In the present case and, as confirmed by the Respondent’s witness Mr Halim
Alamsyah, based on the mandate given by Perpu No. 4 of 2008, the Committee
of the KSSK assessed the matter and decided on 21 November 2008 that Bank
Century should be rescued by the LPS.

Furthermore, the Claimant alleges that the Respondent did not follow the proper
procedure since there is no evidence that the Claimant consented to the bailout
and that he was given an opportunity to inject funds into Bank Century at the
time of the bailout to preserve his percentage ownership in Bank Century.
However, the Tribunal is of the view that the measures taken by Bank Indonesia
were in accordance with Law No. 24 of 2004 on Deposit Insurance Agency.
Under this law, the LPS, has the power and mandate to rescue a failed bank
which is deemed to have systematic effect for the purpose of safeguarding the
depositor’s fund and to maintain the stability of the Indonesian banking system.

In accordance with Article 9(4) of the law:

“As a member of the Deposit Insurance as stipulated in Article 8, each
bank is obliged to:
a. Submit the foliowing documents:
f..7
4) statement from the commissioners, the directors and the bank’s
sharehelders, that contains:
i commitment and willingness firom the commissioners, the
directors and the bank’s shaveholders to comply with all

conditions as stipylated in the IDIC Regulations;
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ii. willingness fo take personal responsibility for guy
neghigence and/or unlawful act thot resulis in a loss or
endangering the continuity of the banlk’s operations; and

ii, willingness to release and survender to the IDIC all
entitlements, proprieforship, managemeni, and/or
inferests should the bank become a Failing Bank and is

decided to be rescued or liguidarted;”

533, In the case of Bank Century, five letters of commitment were signed. At least
three of them were signed by the Claimant himself, which is evidence that the
Claimant was aware of his obligations regarding Bank Century. As explained by
Mur. Tumuban, these Letters of Commitment are legally binding, in accordance

with Law No. 24 mentioned above.

534. In addition to the above, the Claimant had signed the Undertakings provided by
Shareholders and Management of Century to LPS. Specifically, Bank Century
had, since 2005, been enrolled in the Deposit Insurance scheme and had agreed,
as was required of all banks joining the programme that, if they needed 1o be
bailed out, the amount injected would be recognized as equity in favor of the

LPS.

1%
Lad
[

. Moreover, as explained by Dr Husain in his testimony, the atmosphere of fear
and uncertainty in late 2008 meant that no bank (even one liolding 0.73% of the
total deposits in Indonesia) was too small to fail, There was an urgency for the
LPS to act swiftly to assuage the fears of the general public and prevent bank
1uns. Depositors were already uneasy about the prospects of the financial
economy and had withdrawn significant sums of deposits from Bank Century
after the short term funding facility was granted to Bank Century on 14 and 15
November 2008.1%°

165 Tyanscript of 13 March 2014, p. 34 line 10 to p. 35 lins 6.
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536. Accordingly, the Tribunal is of the view that the L.PS was entitled to proceed to
bail out Bank Century without the involvement of the shareholders and had

complied with the procedures in the IDIC Law in the conduct of the bailout.

537. With respect to the Claimant’s negligence claims'®, the Claimant claims that it
was reasonable for him to expect Bank Indonesia 1o carry out its supervisory
duties effectively. The Claimant claims that these expectations were In part
based on representations that Bank Indonesia itself made as to its regulatory
regime. The Claimant also claims that Bank Indonesia has a wide range of
powers at its disposal in order to achieve its aim as regulator and supervisor of
banks, but that Bank Indonesia negligently or wilfully failed to avail itself of
those powers. The Claimant alleges that the Respondent’s negligent failure to
properly supervise Bank Century and Mr Tantular’s consequent fraud on the
bank amounts to an unlawful expropriation, which had the effect of destroying

the Claimant’s investment,

538. However, the Tribunal considers that Bank Indonesia exercised sufficient
diligence n its supervisory functions and rejects the allegations of negligence by
the Claimant. The Tribunal refers t¢ the testimony of the Respondent’s expert
Dir Husain who stated that: “ftjhe threshold for negligence is much higher than
the greater laxity or what [ call as a weakness of the supervision, In this case, {
would admit that the central bank was weak in its supervision in the sense that
it should not have allowed this intensive supervision (o extend for three and a
half vears. But from all the material which I have reviewed and seen; I do not
think that the threshold of negligence has been crossed or has been reached. The
redason 18 that the internal controls, the operational controls of risk management,
of compliance, of audit, of legal supervision, have not been followed by cither
the management or the board of divectors or board of commissioners. In marny
cases, the approvals have been given by the board of commissioners who
represent the shareholders. So this cannot be affributed to the negligence of the
central bank. It is impossible for the central bank to micromanage every single
bank. It doesn't have the resources fo do so. So [ would say, ves, very humbly [

would submit that there was a weakness as far as supervision was concerned,

156 Transcript of 13 March, page 53, line 19— page 54, line 8.
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539.

But there was no negligence as far as my own threshold level of negligence is

concerned, %

The Claimant seeks in relation to the expropriation claim damages to compensate
him for the alleged loss of his investment in the sum of USD 9,671,060.
However, the Tribunal concludes that the bailout in the present case was a
permissible preventive measure under Article 10(2)(b) of the OIC Agreement.
Article 10(2)(b) expressly makes it permissible for a stale to “adaopf preventive
measures issued in accordance with an ovder from a competent legal authority”.
Consequently, the Claimant’s ¢laim for damages in the sum of USD 9,671,060

is dismissed.

5.  THE CLAIMANT’S FATR AND EQUITABLE TREATMENT CLAIM

(i) Article 8 and the Most Favoured Nation Standard

540.

541.

542.

There is no fair and equilable treatment guarantee in the O1C Agreement.
However, the Claimant alleges that the Respondent is subject to a fair and
equitable treatment obligation by virtue of the most-favoured-nation clause in

Article 8 of the OIC Agreement,

The Tribunal notes that the most-favoured-nation clause has been applied to
matters of dispute-settlement as well as substantive treaty guarantees, This issue
has been dealt with by a number of contemporary arbitral decisions, which also
recognized the application of most-favoured-nation clauses to import fair and

equitable {reatrnent.

In Pope & Talbot Inc. v. Canada (2001, 2002)*%, the tribunal relied on the most-
favoured-nation clause contained in NAFTA Article 1103 in order to underpin
its argument that the fair and equitable treatment standard of NAFTA Article
[105 could not be considered as providing for less protection than other free-

standing fair and equitable treatment clauses,

¥ Pranscript, 13 March, page 52: line 19 - page 54: line 8.
158 Pane & Talbot Inc. v. Government of Canada (Tribunal Decision - 10 April 2001).
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543. Also in MTD v. Chile'®, the most-favoured-nation clause was combined with
the obligation to accord fair and equitable treatment in the same provision of the
applicable BIT between Chile and Malaysia. It was the tribunal’s view that this
clause allowed for the invocation of substantive obligations contained in other
BITs concluded by Chile and Denmark and Croatia, namely the abligation to
award permits subsequent to approval of an investment and to fulfilment of

contractual obligations.

544. There are two views regarding the application of MFN clauses. The first view is
that the MI'N clause would only operate to the extent that a provision in another
treaty is compatible in principle with the scheme negotiated by ihe parties in the
basic treaty and departs from it only in a detail consistent with the broader
scheme. The other view adopts a literal interpretation that would extend the
operation of the MFN clause to all areas of other treaties, regardless of any
comparison or judgment or compatibility. However, even under this view, the
efusdem generis rule would still apply. The two treaties would still have to deal
with the same subject matter, as is the case with the protection of investments

treaties.

545. The OIC Agreement does not include a FET provision. However, Article 8 of
the OIC Agreement contains a most favoured nation clause thal provides as

follows:

“{11he Investors of any coriracting party shall enjoy, within the context of
economic actbvily in which they have emploved their investments in the
ferritories of another contracting party, a freatment not less favourable
than the treatiment accorded to invesiors belonging to another State not
parly to this Agreement, In the context of that activity and in respect of

rights and privileges accorded o those investors”.

546. Specifically, Article 8 provides that the “treatment” must be in the “context of

economic activity in which [the investors] have employed their investments in

ST Chile 8.A. v. Republic of Chile, 1CSID Case No, ARB/O1/T, Award (25 May 2004),
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the territories of another contracting party” and “in the context of that activity

and in respect of rights and privileges accorded to those investors.”

547. The Claimant secks to rely on Article 8 of the OIC Agreement to incorporate the
obligation in Article 3 of the UK-Indonesia BIT which came iuto force on 24
March 1977, and which provides:

“Promotion and protection of investment

Each Contracting Party shail encourage and create favourable conditions

Jor nationals or companies of the other Contracting Party fo invest capital
in its tervitory and, subject 1o its right to exercise powers conferred by its
laws, shall admit such capital,

Tnvestments of nationals or companies of gither Contracting Party shall

at all times be accorded fair and equitable treatment and shall enjoy full

profection and security in the ferritory of the other Contracting Party.
Each Contracting Party shall ensure thal the management, muinfenance,
use, enfoyment or disposal of investments in its terrifory of nationals or
companies of the other Contracting Parfy is not in any way impaired by
unreasonable or discriminatory measures. Each Contracting Party shall
observe any obligation it may have enfered into with regard to investmenty
of nationals or companies of the other Contracting Party.” (emphasis
added)

548. The preamble of the OIC Agreement reads as follows:

“PREAMBLE

The Government of the Member States of the Ovrganisation of the Islanic

Conference signatory to this Agreement,

In keeping with the objectives of the Orgonisation of the Islamic

Conference as stipulated in its Charter,
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In implementation of the provisions of the Agreememt for Economic,
Technical and Commercial Cooperation among the Member States of the
Organisation of the Islamic Conference and particularly the provisions of

Adrticle 1 of the said Agreement,

Endeavouring to avail of the economic resources ond potentialities
avgilable therein and to mobilize and utilize them in the best possible

manner, within the framework of close cooperation among Member States,

Convinced that relations among the Islamic States in the field of
investment are one of the major areas of econemic cooperation among
these states through which economic and social development therein can

‘be fostered on the basis of conmon interest and mutual benefit,

Anxious to provide and develop a favourable climate for investments, in
which the economic resources of the Islamic countries could circulate
between them so that optimum utilization could be made of these resources
in a way that will serve thetr development and raise the standard of living

of their peoples,
Have approved this Agreement,

And have agreed to consider the provisions cowntained therein as the
minimum in dealing with the capitals and investments coming in from the

Member States,

And have declared their complete readiness to put the Agreement into
effect, in letter and in spirit, and of their sincere wish 1o extend every effort

towards realizing its aims and objectives.”

549. The preamble of the OIC Agreement refers to the anxiety of the signatories to
develop ‘a favourable climate for investment’. The OIC Agreement containg
typical investment protection provisions, including guarantees of adequate

protection and security, incentives, freedom of movement of personnel, most-
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550,

551.

552.

553.

favoured-nation protection, protection against expropriation, free fransfer and
disposition of capital, compensation for the violation of rights, and national
treatment. The object and purpose of the OIC Agreement is investment,

promotion and protection by conferring a broad range of rights on investors.

The preamble of the UK-Indonesia BIT refers to the signatories’ desire to create
favourable conditions for greater econoinic cooperation between them, and in
particular for investinent of nationals and companies of one State in the territory
of the other State. It also recognizes that the encouragement and reciprocal
protection under international agreement of such investmerts will be conducted
to the stimulation of individual business initiative and will increase property in

both states.

The Tribunal is of the view that the MFN clause applies to import other clauses
as long as the efusdem generis rule applies. In the present arbitration, the
Tribunal notes from the above preamble that the subject matter of the OIC
Agreement as well as the UK-Indonesia BIT relied upon by the Claimant to
import fair and equitable treatment, is the same, which is the protection of the

foreign investment.

The Respondent has argued that there is a limitation in Article &, and that the
MFN treatment only applies within the context of the same economic activity,
and that in this respect Article 8 is different from a typical MFN clause found in
BITs that do not contain such a limitation. The Tribunal does not view the
reference to “same economic activity” as imposing a limitation on the scope of
application of the MFN clause relevant in this case. The investment of the
Claimant was employed in the banking sector, and this is the area of economic
activity for the purposes of Article 8. There is nothing in the UK -Indonesia BIT
that excludes or restricts the banking sector from the scope of protection granted

to investments of the other State,

The Respondent has also argued during the proceedings that the Claimant may
not import provisions from the UK-Indonesia BIT because his investment was

not “granted admission” in accordance with BKPMP-administered admissions
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process. However, The Tribunal agrees with the conclusion reached by the
tribunal in Rafar Al Rizvi v. Republic of Indonesia'™ that the BKPM-
administered process 15 not a requirement for the admission of foreign
investments in the banking sector and that investments under the UK-Indonesia
BIT are not required to have gone through a BKPM administered adimission
process in order to gain the protection of the treaty!”!. The tribunal in that case
found that: “the BKPM regime and the regulatory regime governing the banking
secfor qre separate and distinci. However, neither the BIT nor the FCIL indicate
that all foreign investment in Indonesia is subject to the BKPM regime. On the
contrary, foreign investment in cerfain secfors is not subject to BKPM
procedures. The Tribunal notes in pavticular that #CIL Article 5, was part of the
FCIL when the BIT was concluded. That provision makes it clear that Indonesia
had the flexibility to decide what sectors would foreign investment be allowed
and wnder what conditions. Article 5 does not specify that tho.se conditions of
admission could only be found within the FCIL itself. The reference fo the
hanking secior in the regative list of the amended FCIL confirms the conclusion
that the FCIL itself is broad enough to address the banking sector without also
requiring investments in that sector to obtain admission through the BKPM.

Were this not so, banking would not be included in paris of the negative list”.

554. Moreover, the UK-Indonesia BIT ts not the only BIT in which the Respondent
has agreed to accord fair and equitable treatment to foreign investments. The
Claimant has referred to similar fair and equitable treatment standards in several
other BITs i which Indonesia is a party. Such examples include, the
Netherlands-Indonesia BIT, which provides that the Respondent shall “ensure
Jair and equitable treatment of the invesiments of nationals of [the Netherlands/
and shall not impair, by unreasonably or discriminatory measures, the
operation, mandgement, mainlenance, use, enjoyment or disposal thereof by
those nationals.” ™ This BIT does not specifically limit the scope of the treaty
to those investments “gramted admission in accordance with the Foreign

Investment Law.” Additionally, the Singapore-Indonesia BIT provides that

Y0 Rafat Ali Rizvi v. Republic of indonesia (ICSID Case No. ARB/11/13)
1" RLAG7, ¥ 140
2 CLA14
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“investors shall at all times be accorded fair and equitable treatment,”'™ while
mentioning nothing about a mandatory admissions process, The India-Indonesia
BIT also provides that “investments and returns of invesiors of each Contracting
Party shall at all fimes be accorded fair and equitable freatment in the territory

of the other Contracting Party”\"

555.  Based on the above, the Tribunal concludes that the Claimant is entitled to

fair and equtable treatment protection through the OIC Agreement’s MFN

clause.

(i) The Fair and Equitable Treatment Standard and the ICCPR

556.

557.

558.

The Claimant alleges that the Respondent hag exceeded its prosecutorial and
investigative powers and therefore denied the Claimant of fair and equitable
treatinent. In particular, the Claimant alleges that his treatment by the
Respondent breached the TCCPR. In this section the Tribunal will discuss the

ICCPR and its relevance to the Claimant’s FET claim.

The ICCPR is an integral part of the UN"s “International Bill of Rights”, which
includes the Universal Declaration of Human Rights 1948, the ICCPR 1966 and
its two Optional Protocols, as well as the International Covenant on Economic,

Social and Cultural Rights: ICESCR 1966,

The TCCPR is now regarded as “a part of general international law”” It
constitutes an extension of the rule first established by the Permanent Court of
International Justice in 1925 that “rights under international law could be

conferred on individuals.”"7®

"PExhibit CLA281 Article 3 of the Singapore-Indonesta BIT signed and entered into force on 28 Augnst

1990,

[MExhibit CLA13 Article 2 of the India-Indonesia BIT signed on 10 February 1999 and entered into

force on 22 January 2004

15 So held in the November 3, 1999 decision of the International Criminal Tribunal for Rwanda in the case
Jean Bosce vs, Prosecutor {paragraph 40),

1% Polish Service in Danziq — 1925 PCLJ Series B.No.11 page 32-41.
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559. The most signally important feature of the ICCPR is that it is a universal

560.

instrument which contains binding legal obligations for the States parties to it.
The rights enshrined within it represent the basic minimum set of civil and
political rights recognized by the world community, Moreover, whatever the
disagreement over the nature of the human rights obligations in the United
Nations Charter and in the Universal Declaration of Hurnan Rights, there is no
doubt that the obligations in Article 2 of the ICCPR to respect and ensure the
rights in the ICCPR are legally binding.!”’

When a State becomes a party to the ICCPR by ratification of the Covenant it
enters into a set of relationships with the individuals within its jurisdiction, and
with other State parties. Every State party binds itself to a series of obligations
arising from the provisions of the ICCPR {Article II). Underlying all these
obligations is the overriding principle of good faith, a principle first recognised
in the Charter of the UN 1945 Article 2(2): “All members in order to ensure to
all of them the rights and benefits resulting from membership shall fulfil in good
faith the obligations assumed by them in accordance with the present Charter™, '8
and reiterated in the Declaration on Friendly Relations and Co-operation Among
States in accordance with the Charter of the UN of 1970 [UN Gen. Ass.
Resolution No. 2625 (XXV)— “The state shall fulfil in geod faith the obligations
assumed by them in accordance with the Charter”). Good faith is now a principle
of customary international law. Under Article II a State-party assumes the
obligation to respect and to ensure the protection of human rights without any
discrimination within its jurisdiction. As a consequence, the State Party
undertakes to refrain from doing anything injurious to fman rights and do
everything to ensure respect for human rights of the individual person
concerned. It is the failure o honour this obligation that amounis to a violation
of the principle of good fuith. And the role of Civil Society — a role reflected

and replicated in decisions of iternational arbitral tribunals — is to keep

77 S0 stated in “The Human Rights Committee, Its Role in the Development of the International Covenant
on Civil and Politica! Rights” by Dominic McGoldrick — Clarendon Paperbacks (1994).

17 The principle of good faith is now a principle of customary Infernational Law and that the drafters
thought it desirable to state the principle more explicitly, See para 31 page 243, of Vol X (2012 - Oxford
University Press) of The Max Planck Encyclopedia of Pablic International Law, Editor Rediger Wolfrun,
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reminding the State party to adhere to the principle of good faith, and if and

whern the State has failed fo do so, to so declare in its arbitral award.

561. When ratifying a treaty the State undertakes to honour its obligations'”™ under
that treaty. This means in the present context its obligations to comply inter alia
with the provisions of Article 14(3)(d) in all aspects. When it does not do so, it
is the duty of the competent Court or Tribunal to so declare: even though there
is no recourse to be bad to the implementing agency - the Human Rights

Commission - with respect to remedies.

562. The Tribunal notes that, on 23 February 2006, Indonesia acceded to the 1966
TCCPR,

563. Article 14{3) of the ICCPR provides that:

“In the determination of any criminal charge against him, everyone shall

be entitled to the following minimum guarantees, in full equality:

(a} To be informed promptly and in detail in a language which he

understands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence

and fo communicate with counsel of his own choosing:
(c} To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through
lepal assisiance of his own choosing; to be informed, if he does not have
legal assistance, of this right; and to have legal assistonce assigned to him,
in any case where the interests of justice so require, and without payment

by him in any such case if he does not have sufficient means to pay for it;

17 Page 1226 to 1229: page 1234 para 609 Veol.2 Oppenheim’s International Law 9% Edition, Longman
{1992). (Annexed as Annexure-11},
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366.

567.

(e) To examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the sume

conditions as witnesses against him;

(1) To huve the free assistance of an interpreter if he cannot understand or

speak the language used in court;

(1) Not fo be compelled to testify against himself or to confess guilt”.

From the foregoing paragraphs it is clear that under Article 14(3)(d) of the
ICCPR all persons charged with a criminal offence have a primary, unrestricted
right to be present at the trial and to defend themselves. However, this right (and
other requirements of due process enshrined in Article 14) cannot be construed
as invariably rendering proceedings in absentia inadinissible irrespective of the
reasons for the accused person’s absence, there must be some exceptional reason

for holding the trial in absentia even where the address of the assumed is known.

Proceedings in absentia are not prohibited under Article 14(3)(d) only when the
accused person, although informed of the proceedings sufficiently in advance,
voluntarily declines to exercise his right to be present. In such circumstances
proceedings in absenfia are permissible in the interest of the proper

administration of justice,

Where a person has been duly summoned, has received summons well in time
to attend the trial but has chosen not to appear (there being no impediment to his
not appearing - such as for instance a Red Corner Notice dated 9 June 2009 as in
the case of the Claimant) then it would be permissible, even in the light of Article
143){(d} to try the accused in absentia, and it would not be a breach of that

Article where the accused chooses not to appear.

A judgment in absentia in order to be valid requires that, notwithstanding the
absence of the accused, all due notification has been made to inform him of the
date and place of his trial and to request his attendance — otherwise the accused

will not have been given adequate time and facilities for preparation of his
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568.

570.

571

defence (Article 14(3)(b)), will not have been able to defend himself through

legal assistance of his own choosing (Article 14(3)(d)) nor, would he have the

opportunity to examine or to have had examined witnesses against him and io

14(3)(e)).

‘Where a person has been tried and convicted in absentia, it must be shown that
the accused was summoned in a timely manner and was informed of the
proceedings against him — and this caimot be presumed or assumed. [t is
incumbent on the Court that tried the case to verify that the accused had been
informed of the pending case and the proceeding to held the frial in absentia
because failing such evidence the right of the accused to be tried in his presence

is violated,

. Where a summons has been stated to be served but no indication is given of any

steps actually taken by the State-party in order to transmit the summons to the
accused person, and whose address is known 1o the judicial authority, it will be
taken that there is violation of the provisions of Article 14(3)(d): this is because
“when exceptionally, for justified reasons, tricls in absentia are held strict

observance of the rights of defence is all the more necessary”.
(a) Presumption of innocence

Regarding the Claimant’s right to be presumed innocent, the Claimant claims
that, by making adverse public comments about the Claimant, the Respondent
failed 1o respect his right to be presumed innocent, and has therefore acted in

violation of the fair and equitable treatment standard.

The presumption of innocence is one of the most established fundamental rights
of individuals recognized by customary international law, Article 14(2) of the
ICCPR provides that “everyone charged with a criminal offence shall have the

il

right to be presumed innocent wntil proved guilty according to law.
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573.

574,

575.

The UN Human Rights Committee, the body that supervises compliance with
the ICCPR, made that clear in its General Comment 13 of 1984180:

“No guilt can be presumed until the charge has been proved beyond
reasonable doubt. Further, the presumplion of innocence implies a right
to be treated in gecordance with this principle. It is, therefore, a duty for

all public authorities to refrain from prejudging the outcome of a trial”.

The right to be presumed innocent until proved guilty is a principle that
conditions the treatment to which an accused person is subjected throughout the
period of criminal investigations and trial proceedings, up to and including the

end of the final appeal.

Various international human rights bodies consider that the presumption of
inmocence is violated whenever public authorities or representatives of
government make public statements, which prejudge the outcome of particular

criminal proceedings. As the Inter-American Court of Human Rights

(“IACHR”) stated!8!:

“The right to presumption of innocence ... vequires that the State showld
not conviet an individual informally or emit an opinion in public that
contributes to forming public opinion, while the criminal responsibility of

that individual has not been proved, "%

The Earopean Court of Human Rights (“ECHR™), applying Article 6(2) of the
European Convention on Human Rights'®?, also held that statements made by a
minister of interior holding up a suspect as an instigator of a murder constituted
a violation of the right to the presumption of innocence'®*. The ECHR has also

held it to be a violation for a speaker of parliament to make statements amounting

W CLA226.

181 C1LLA264 American Convention on Human Rights, art 8(2) (“Every person accused of a criminal
offense has the right to be presumed innocent so fong as his gnilt has not been proved aocording to law.”)

BICLA2LE

13 “Eyeryone charged with a crintinal gffence shall be preswned innocent wmiil proved guilty according

for baw ',
184 (7 A220
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577.

to declavations of a suspect’s guilt'®and for a minister of the interior, in a
magazine interview, to make statements leaving the public with the impression
that the suspect was part of a criminal organization'®®, Likewise, the African
Commission on Human and People’s Rights, applying Article 7(1)(b) of the
African Charter on Human and People’s Rights'™’, has found it to be a violation
of the right for government representatives, including a state military
administrator and a special adviser to the president, publicly to pronounce
suspects guilty before and during trial'™®, and for government representatives to

organize media campaigns declaring suspects guilly'®.

The Universal Declaration of Human Rights of 1948, states in its Article 11 that:

“le]veryone charged with a penal offence has the right to be presumed

innocent until proved guilty according fo law " "%

As stated by the Human Rights Commitice, this duty to refrain from prejudging
a trial applies to all public officials, including and cspecially public prosecutors

and other law enforcement authoritieg!®!-

The need for strong, independent and
impartial prosecutorial authorities for the effective maintenance of the rule of
law and human rights standards cannot be sufficiently emphasized. According
to Paragraph 12 of the United Nations” Guidelines on the Role of Prosecutors

(1990)1%%

“Iplrosecurors shall, in accordance with the law, perform their duties
Jairly, consistently and expeditiously, and respect and profect human
dignity and uphold human rights, thus confributing fo ensuring due

process and the smooth fumctioning of the criminal jusiice system.”

1% CLA220

186 CLLA22 )

T RLAT0, “Every individual shadl have ... The vight 1o be presumed innocent until proved guilty by q
competant court gf tribumal ”

188 CLA223

18 CLA224 and CLA225

190

See

the  Universal Declamtion of Human Rights (UN 1948},  available

at-hitpe//daccessddsny. un.org/doc/RESOLUTION/GEN/NR /04 3/88/IMG/NRO04388.pd 1 OpenElement
{last accessed 7 June 2014)

! Final Hearing, Transcript, Day 1, 10 March 2014, p. 203 lines 9-20

192 CLAZ6S
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581

The Claimant claims that, in the present case, the Claimant’s right to be
preswned innocent 'was compromised by the conduct and publicly expressed
views of Indonesian public officials, specifically the declaration of Deputy
Attorney General Marwan Effendy at the Jakarta Globe on 8 January. 2010:
“Iwle have learned that Hesham alone took Rp 3 trillion. We 're ready {to go o
court] but we still need official loss estimates from state auditors and the money
laundering charge provided by the police,” ... “Onee they finish their job, the

case is ready for trial. We hope it will happen this month, 1%

The Claimant refers to another public declaration was done through the Jakarta
Globe on 21 January 2010, whereby the Deputy Attorney General Marwan
Effendy, in reference to the Claimant and Mr Rizvi, stated that: “[t)heir case will
be handed to the Central Jakarta Prosecufor’s Office because we have
concluded the investigation,” ... “Hesham and Rafat have inflicted state losses
of Rp 3.115 trillion [$336 million]. "%

In this regard, the Tribunal is of the view that, although the above-mentioned
statements were unwise, they state that the Claimant has inflicted losses, but do
not state that he is guilty of a crime. To the conirary, they presume his right to a
trial.

{b) The Respondent’s conduct of the criminal investigation of the Claimant

Regarding the investigation of the Claimant, it appears from the evidence that
the Claimant was never examined by the Police or AGO in Indonesia. The
Respondent did not take reasonable steps to ensure that the Claimant was
informed in a timely manner of the criminal investigation that was being
conducted against him. The Respondent was well aware of the presence of the
Claimant in Saudi Arabia, and vet it failed to seek the assistance of the authorities
in Saudi Arabia to interrogate the Claimant or even allow investigators of the

Respondent to go to Riyadh to hear him and take a statement from him.

»CI
™ C172.
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582. In this regard, the Tribunal notes that Article 18(3) of UNTOC and Article 46(3)

of UNCAC provide:

“Mutual legal assistance to be gfforded in accordance with this article
may be requested for any of the following purposes:

(@) Taking evidence or statements from persons;

(b} Effecting service of judicial doctiments;

(¢} Executing searches and seizures, and freezing;

(1} Examining objects and siles;

{e) Providing information, evidentiary items and expert evaluations,

{f) Providing originals or certified copies of relevant documents and
recovds, including government, bank, financial, corporate or business
records,

{g) ldentifving or tracing proceeds of crime, property, instrimentalities
or other féziz?gs Jor evidentiary purposes;

(h) Facilitating the veluniary appearance of persons in the requesting
State Party;

(i) Any other type of assistance that is not contrary to the domestic law of

the requested State Party . (emphasis added).

583, Both the UNTOC Article 18(3)(a) and UNCAC Article 46(3){a) establish that

584.

mutual assistance be afforded under the convention and may be requested for the
purpose of “ftjaking of evidence or statements from persons™. Despite the fact
that, under both UNTOC and UNCAC the Respondent could have requested the

assistance of the Saudi authorities, it failed to do so.

The Claimant has also the right to be properly examined in accordance with
Articles 30(1) and 52 of KUHAP, As explained by Ms. Desy Meutia herself in her
affidavit “[flor the purposes of its investigations of criminal offfences, the AGQ
may issue summonses to suspecls and wilnesses requiring them to attend the AGO
to be guestioned in relation to particular offences. The examination is a
mandatory part of the criminal procedure process. Upon completion of the
investigation, the case is transferred fo the Public Proescutor at the Distrivt

Attorney’s Office (the “Prosecutor”), who may Issue an indictment and summons
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Jor a defendant to attend trial”. Thus, the Respondent breached the Claimant’s
rights under Articles 50(1) and 52 KUHAP to be examined as a suspect and to
freely give information during the examination, by failing to hear him or take any

statements from him during the investigation phase.
(¢} The service of cour! summonses

585. Moreover, under Articles 145, 146 and 227 KUHAP, the procedure for service

of court summeonses on overseas defendants is as follows;

(1) An attempt to personally serve the person summoned at his place of
residence, or most recent place of residence in Indonesia, at least 3 days

before the date of the hearing. {(Art 227(3) read with Art 227{1)-(2Y KUHAP)

(2) If the person is not present at his place of residence in Indonesia but is
overseas, the summons must be conveyed through a representative of
Indonesia (typically the Indonesian embassy) at his place of residence or
mostrecent place of residence. (Art 227(3 ) read with Art 145 KUHAP). This
service need not be personal, (see Transcript of 12 March 2014 p. 24 lines
14-16 and Transcript of 18 March 2014, p. 137 lines 24-25). There is no
presumption that service is valid, whether or not the embassy forwards the

summons onto the defendant, unless proven otherwise.,

(3) If the person summonsed is not at his overseas place of residence, the
summons must be put on the office noticeboard of the official who issued
the summons, ie., the public prosecutor. (Art 227(3) read with Art 146
KUHAP)

(4) There is no prohibition against service by newspaper advertisement, but this

must be in addition to the methods mentioned in KUHAP!%,

195 {See Justice Harahap's repeated comments that service on the notice board is perfected by service via
newspaper at Transcript of 18 March 2014, p. 110 Hpe 19 top, 112 line 1 and p. 128 line 24 to p. 130 line
8).
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{5) The summeons must {i} include the date, day and time of the hearing; {i1)
specify the case about which the defendant 1s summoned, including the
nature and cause of the charge against him, {111) be in “‘a language which he
understands”, and (iv) be received no less than 3 days before the hearing
begins. (Arts 51(b) and 146(1) KUHAP; Arts 14(3) and (3)(a) ICCPR}

586. The Claimant was not properly served under these provisions of the KUHAP:-

(1) Noie of the cowrt summonses was personally served on the Claimant at his
most recent place of residence m Indonesia, wivch is the furst step in the
procedure for valid service!™.

(2) Even if the aforesaid first step was satisfied, only one of the court
summonses (7.e., the summons dated 24 March 2010177 was served at the
Claimant’s most recent overseas place of residence (i.e. Kingdom Tower)
through the Indonesian embassy, and that summons did not properly specify

the case against the Claimant.

587. Specifically, the summons did not state the provisions of the Anti-Corruption
Law for which the Claimant was being indicted, or give any details about the
allegedly impropertly placed forex notes {e.g. the relevant dates, parties, notes).

Nor did it mention the money laundering charge.

588. Although in its Orders of 23 May 2010 and 4 June 2010, the Ceniral Court of
Jakarta has by interlocutory judgment declared the summons to have been duly
served on the Claimant, the Tribunal is of the view that the evidence of Ms. Desy
Meutia Firdaus (including her cross-examination) clearly establish that there is
no proof of actual service of the Court’s summons to attend trial on tht; Claimant
himself. The Respondent failed to prove that the Claimant received the summons
well in time to attend the trial and chose not to appear. On the contrary, the

Claimant had said during his examination at the Final Hearing in answer to a

U6 {See Desy Firdaus’ leslimony at Transcript of 18 March 2014, p. 82 lines 15-25).

1%7 Tab 355,



question as to why he did not attend trial in Indonesia: “because I was put on the
Red Notice and the Saudi Government said I could not leave or go anywhere”!?®.
Moreover, Article 88 (1) of INTERPOL’s Rules for the Processing of Data
provides that “Blue notices are published in order to: (a) obtain information on
a person of interest in a criminal investigation, and/or (b) locate a person of
interest in a criminal investigation, and/or (¢) identify a person of interest in a
criminal investigation”. It is the Tribunal’s view that the Respondent also failed
to establish that it made any efforts to verify that the Claimant received any of
the summonses allegedly sent to the Claimant. The Tribunal agrees with the
Claimant that the Respondent should have asked INTERPOL to issue a Blue
Notice in order to locate the Claimant and establish with accuracy his residential
address, so the Claimant be properly and effectively served. The Respondent
did not attempt to serve the court summonses on the Claimant via letters
rogatory. The Respondent also failed to use the mechanisms reasonably
available to it (i.e., its embassies in Singapore and Saudi Arabia, and a request
to Interpol to issue a Blue Notice) to verify which of the Claimant’s addresses
was his place of residence. The Tribunal finds that these failures amount to a
breach of the Claimant’s basic rights under Article 51(b) of the KUHAP and
Article 14(3)(a) of the ICCPR to be properly informed of the charge against him.

(d} The Claimant’s trial in absentia/right of review
589. Furthermore, Article 14, Section 3(b) of the ICCPR provides that:
“In the determination of any criminal charge against him, everyone shall
be entitled to the following minimum guarantees, in full equality .....(b) to
be tried in his presence, and to defend himself in person or through legal

assistance of his own choosing”

590. Article 16 (10) of the UNTOC provides:

198 Transcript of 12 March 2014 page 73.
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“d State Party in whase lerritory an alleged offender is found, if it does
rot exiradite such person in respect of an offence to which this article
applies solely on the ground that he or she is one of its nationals, shall, af
the request of the Stafe Party seeking exiradition, be obliged fo submif the
case without undue delay fo its comperent authorities for the purpose of
prosecution. Those authorities shall take their decision and conduct their
proceedings in the same manner as in the case of any other offence of a
grave nature under the domestic Iy of that State Party, The State Parties
concerned shall cooperate with each other, in particular on procedural

and evidentiary aspects, 1o ensure the efficiency of such prosecution.”
591. Also Article 44(1) of the UNCAC provides:

“This Article shall apply 1o the offences established in accordance with
this Convention where the person who s the subject of the request for
extradition is present in the ferritory of the requested State Party, provided
that the offence for which the extradition is sought is punishable under the
domestic law of both the requesting State Party and the requested State
Party”,

392, According to the above, if the party requested declines to extradite then it has
the obligation to prosecute, The UNTOC and UNCAC does not give the option
for a trial in absentia. This interpretation was reinforced by the ICT in Belgium

v Senegal:

“f...] if the State in whose lerritory the suspect is present has received a
request for extradition in any of the cases envisaged in the provisions of
the Corrvention, it can relieve ifself of iz obligation to prosecute by
acceding to that request. It follows that the choice between extradition or
submission for prosecution, pursuani fo the Convention, does nof mean
that the two aliernatives are fo be given the same weight. Fxtradition is an

option offered to the State by the Convention, whereas prosecution is an
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international obligation under the Convention, the vielation of which is a

wrongful act engaging the responsibility of the State .

593. Moreover on 29 October 2009, the Respondent made the following request to
the government of Saudi Arabia®[s]hould the Government of Saudi Arabia is
unable to grant the request for extradition, the Government of the Republic of
Indonesia secks the assistance of the Government of Saudi Arabia to carry out
investigations and prosecute Hesham Talaat Besheer Al Warrag under Article

16(10) UNTOC.”

594. The above request by the Respondent confirms that trial in absentia is not an

option under the UNCAC and UNTOC.

595. The Tribunal agrees with the Claimant that, for the extreme measure of fial in
absentia to be permissible under international law, the Respondent must provide

evidence that the Claimant:

1) was notified of the trial, i.e. proper service of process;

2} had unequivocally and explicitly waived his right to be present at trial;

3} had the legal right 1o be represented at (rial and that he was actually

represenied;

4} is able subsequently to obfain from a court which has heard him a fresh

determination of the merits of the charge.

596. The ICCPR Article 14(3)d) states that every person shall be entitled “[t]o be
tried in his presence, and to defend himself in person or through legal assistance
of his own choosing”. In the same vein, Article 54 of the KUHAP provides that,
for the purpose of his defence, an accused has the right to obtain legal assistance
from one of more legal counsel during the period of and at every stage of

examination, according to the procedures stipulated in the KUHAP.

199 pehibit CLA270 {uestions relating to the Obligation to Prosecufe or Extradite (Belghum v. Benzgal),
ICT Reports 2012, 1 95.
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597, Furthermore, under Indonesian law the Claimant was not allowed to be
represented by counsel in his absence. In this regard, the Tribunal refers to the
testimony tendered at the Final Hearing by the Respondent (in particular the
quoted extract of Dr Harahap?® by which it confirmed that mnder SEMA
6/1988, once a defendant i abseniia has been summoned, he will not be allowed

to be represented by counsel appointed after the date of the summons.

Q. Ckay. The next question, if a defendant is absent, can he appoint a

lawyer io represent him in the case while he is absent?

A. Initially, it is open to that. However, because of bitter experience of the
cotirl, experience by the community and Indonesian people, when the
law on anti-corruption was promulgated in the year 1970, many people
who commitied to corrupﬁaé Hed to outside of Indonesia and did not
want to appear before the court. But then he appointed a lawyer fo
represent him. And such conduct constituted contempi of law. If the —
he is freed, then they would come to Indonesia and get applause. Bul if’

he is pumished, then he run away. It is very bitfer.

At that time, I'was a justice of the Supreme Cowrt, it came fo my mind
about how to overcome with this contempt of court. Then since then,
so-called Supreme Couri circulation mumber § of the year 1988, so from
since the vear 1973 through to the year 1988, the sociely, Indonesian
people suffered from bitter harassment conducted by the corrupt

people.

Q. Because basically so the — so are you sayving that under Supreme Court
circular 6, 1988, an absent defendant cannot appoint a lawyer, are you

saying?

A. (In English) Yes.

0 Transeript, Day 7, 18 March 2014, p. 117 line 13 to p. 118 line 13,
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599.
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601.

The Respondent’s expert witness on Indonesian criminal law, Dr Harahap, who
testified on this poini before the Tribunal explained the ratio legis of SEMA No.

6/1988 in a recent interview:

“I'was a judge front 1982 to 2000. At the time, corruprors tended to flee.
Then their lawyers started fo submit all kinds of appeals. The state courls
opened the possibilily for attorngys to submif any legal appeal, whether
cassation or case reviews, but the accused was in absenria, had run away.

This is clearly making fun of the courts ™%,

Dr, Harahap confirmed this in his Affidavit®™ as well as during cross-

examination at the Hearing.

The Tribunal concludes from the above that Indonesian law allows for the
extreme measure of trial in absentia in corruption cases but by virtue of SEMA
6/1988 persons accused of corruption that are tried in absentia are not allowed
to be represented by counsel. Indonesian law thus bamred the Claimant from

appointing counsel to represent him during his trial in absentia.

Furthermore, according to the evidence tendered by the Respondent through the
oral testimony of Dr. Harahap®™, the right to appeal one’s conviction in absentia
is conditioned on the appellant appearing in person before the court in order to
appeal. Appeal through counsel in absentia is thus not permitted. It must also be
noted that the amended SEMA 172012 excludes absent convicts from the right
to file a petition for judicial review. To file for judicial review, an absent convict
must go to Indonesia, which in the case of the Claimant was not possible, since
the Respondent issued a Red Notice against the Claimant, and therefore the latter
could not leave Saudi Arabia, not even to attend his own trial. The Tribunal is of
the view that such a condition is in confravention of Article 14, Section § of the

ICCPR.

w18z
W2 R47

3 Pranscript, Day 7, 18 March 2014, pp. [18-121, pp. 116-117 and 160 - 161
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Further, the Tribunal agrees with the Claimant that the Respondent’s authorities
allowed the appeals period to expire without ascertaining whether the Claimant
had actually received the judgment. This is in breach of Indonesian Law (Articles
67 and 233(1)-(2)}, which provide for the Claimant’s right to file an appeal

within 7 days from the date he is made aware for the judgement.

Articles 67 and 233(1)-(2) KUHAP require any appeal to be filed by the
Claimant within 7 days from the time he is ‘made aware’ of the Jalarta Verdict.
The threshold for being made aware of a judgment is set out in Art 36(3) Anti-
Money Laundering Law. (Art 38(3) of the Law on Corruption sets a lower
threshold than the Anti-Money Laundering Law and therefore is not discussed
here.) Under Art 36(3), an in absentia decision must be (i} announced by the
public prosecutor on the notice board of the court that decided the case and (ii)
included in at least 2 newspapers with national circulation for at least 3 days or
in 3 consecutive publications. What the Respondent did was to advertise the
Jakarta Verdict in Media Indonesia twice (on 11-12 April 2011) and once in the
Jakarta Post (on 11 April 2011}, However, the Claimani did not dispute that the
Jakarta Verdict was announced by the public prosecutor on the notice board of
the deciding court. Fence, under the Anti-Money Laundering Law, the Claimant

was ‘made aware’ of the Jakarta Verdict by 12 April 2011,

The Respondent also breached the Claimant’s right under Article 14(5) ICCPR
to have his conviction reviewed by a higher tribunal. Art 14(5) ICCPR requires
the Claimant to be given access to the Jakarta Verdict in a mannern that enables
him to effectively exercise his right of review in Art 14(5). Due to the Claimant’s
inability (o travel to Indonesia, he could not attend the reading of the verdict or
consull the court noticeboard for notification of the verdict. Moreover, he could
not read Bahasa, which is the language of the newspaper Media Indonesia. In
these circumstances, the Respondent should have, but failed to, give the
Claimant access to a soft/hard copy of the Jakarta Verdict prior to the expiration

of the 7 days appeal period on 19 April 2011,

Also, this failure is attributable to the Respondest because customary
international law contains a long established procedure that would have enabled

the Regpondent to establish without any doubt whether and when the Claimant
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607.

had received the judgment in order to start the period within which appeals were
allowed. That procedure is codified in Article 5(f) of the Vienna Convention on
Consular Relations (1963) (the “VCCR™), which states that one of the functions
of consular missions is fo cooperate with the local authorities when the delivery
of judicial documents is necessary. Both Indonesia and Saudi Arabia arve parties
to the VCCR. If this procedure had been followed, the authorities of Saudi
Arabia would have informed Indonesia if and when the judgment had actually
been served. The Respondent failed to demonstrate that it followed this
procedure, and it thus allowed the appeals period to expire without ascertaining
whether the Claimant was actually aware of the judgment containing his

cotrviction.

(e} The Clatmant’s other claims in relation fo the fair end eguitable treatment

standord

The Claimant has also argued that the offences of corruption and money
laundering under Indonesian law cannot be categorised as such under recognised
principles of international law. Moreover, the Claimant asserts that the Jakarta
court’s decision was not supported by the evidence before it, and that the Jakarta
court did not explain the basis on which the Claimant was held personally liable
for the acts allegedly carried out by FGAH and Mr. Rizvi, and moreover, at times
conflated the Claimant and FGAH. The Claimant also alleges that the Jakarta
Court discriminated against him in terms of his sentencing. However, the
Tribunal finds that the Claimant has not provided sufficient evidence to confirm

these allegations, which are therefore dismissed.

The Claimant failed to demonstrate how the offences of corruption and money
laundering under Indonesian law do not accord with internationally recognised
principles of criminal law. The Claimant’s reliance on Articles 15 and 21 of the
UNCAC is misplaced becanse these provisions do not set out the elements of
corruption and/or money laundering, but instead impose a general obligation on
State Parties to adopt legislation which criminalises the bribery of public
officials and bribery in the private sector. The Claimant’s argument that the

money laundering charge merely requires transfer or restructuring of assets is

190



also misconceived, The elements of Art 3(1)(g) Anti Money Laundering Law,

as set out in the Jakarta court’s decision, clearly require mens rea.

608. The Tribunal observes that the Jakarta Verdict does appear to conflate the
Claimant and FGAH in some instances. For example, some of the securities
transactions in issue for the corruption conviction were conducted between Bank
Century and FGAH. Moreover, the money laundering conviction relies on,
among other things, the Claimant and Mr. Rizvi having conducted transactions
involving commercial paper of Bank Century to a value of USD$116.08m
eveniually placed with or controlled by FGAH .

609. However, the Jakarta Verdict’s conflation of the Claimant and FGAH is justified
on the basis of Article 20 of the Law on Corruption Eradication and Article 4 of
the Anti-Money Laundering Law:

a, Article 20(1) of the Law on Corruption Eradication states that “7n the
event that the criminal act of corrupiion is commifted by or on behalf of
a corporation, the lawsuit and the senfence can be instituted against
and imposed on the corporation er jfis board of directors” (emphasis
added).

b. Article 4(1) of the Anti-Money Laundering Law provides that “In the
event that the crime is committed by the managers ... on behalf of a
corporation, both the managers and/or the managers’ agents as welfl
as the corporation shall be subject to prosecution and imposition of
criminal sauctions” (emphasis added). Article 4(2) limits the managers’
criminal hability “fo fhe extent that the managers concerned lhold
Junctional positions in the corporation’s organisational structiure”

{emphasis added).

610. The Claimant is the sole sharcholder and director of FGAH.?* Pursuant to
Article 20 of the Law on Corruption Eradication and Article 4(1)-(2) of the Anti-

Momney Laundering Law, he can be prosecuted and punished for acts which he

24 Transcript of 12 March 2014, p. 81 lines 1-5.
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612.

committed on behalf of FGAH in his capacity as a member of the board of
directors of FGAH.

Regarding the corruption claims, the Claimant submits that the Respondent
failed to investigate or even engage with the Claimant’s and Mr Rizvi’s
complaints of bribe solicitations during the criminal mvestigation. The Claimant
and Mr Rizvi through their counsel Kingsley Napley wrote to Central Jakarta
District Court, dated 7 July 2010, 22 July 2010 and 22 October 2010, to inform
them about the rregular conduct and bribe solicitations made by the Attorney
(General’s Office®®, Regardless of whether the bribe solicitation allegations are
true, there is no evidence that the Respondent took or attempted to take the
necessary steps to investigate these allegations. However, the Tribunal is not
persuaded that such behaviour by the Respondent amounts o a violation of the
fair and equitable treatment standard, since there is no connection between the

corruption allegations and the Claimant’s alleged deprivation of its investment.

Moreover, the Claimant did not demonstrate that he had a right to have his
allegations of corruption investigated by State authorities, The Claimant, infer
alia, relied on Article 20(3) of the UNCAC, This article requires that States
“endeavour to ensure that any discretionary legal powers under its domestic law
relating 1o the prosecution of persons for offences established in accordance with
this Convention are exercised to maximize the effectiveness of law enforcement
measures in respect of those offences and with due regard to the need to deter
the commission of such offences” (emphasis added). The UN’s Legislative
Guide for the implementation of this Convention classifies Article 30{3) under
the heading of “non-mandatory requirements”, and further states in relation to
Article 30(3) that “these States must make an effort to encourage the application
of the law to the maximum extent possible in order to deter the commission of
offences established in accordance with the Convention” (emphasis added).
Indonesia therefore has no obligation under Art 30(3) to investigate corruption

allegations.

5 9,
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614.

613.

616.

The Tribunal further notes that, when the Special Task Force on Judicial
Corruption responded to the Claimant’s allegations of corruption and requested
him to provide further information, the Claimant did not respond with further

information.

The Tribunal is also not satisfied that the Respondent has (i) attempted to solicit
bribes from the Claimant on multiple occasions, (ii) initiated criminal
proceedings against the Claimant, not out of & genuine belief in his guilt, but in
order to access his funds abroad, (iit) breached the Claimant’s right to the status
quo ante and non-aggravation of the dispute by virtue of the initiation of asset
seizure proceedings against the Claimant’s funds abroad, the Red Notice, and its
involvement in getting the Saudi police to interrogate the Claimant. The

Claimant has failed to provide sufficient evidence of these allegations.

The Tribunal recognises that there is a general right to status gue ante and non-
aggravation of disputes in investment arbitration law. Based on past decisions of
tribunals, the threshold to be satisfied for the imposition of sanctions for a breach
of this right is extremely high: the conduct of the State must undermine the
integrity of the arbitral process: see Lao Holdings NV, v. Loo People’s
Democratic Republic, 1CSID Case No. ARB{AF)/12/6, Ruling on Motion to
Amend the Provisional Measures Order, paragraphs 14-42; Quiborax S.A., Non
Meidallic Minerals 8.A. and Allan Fosk Kaplin v. Plurinational State of Bolivia,
ICSID Case No. ARB/06/2 Decision on Provisional Measures, paragraphs 116-
124 and 134-148,

On the facts, the Tribunal finds that Indonesia’s actions did not undermine the
integrity of this arhitration. Indonesia’s initiation of asset seizure proceedings
against the Claimant, while resulting in the Clamant having to spend GBP
411,896}6{) to date to defend himself, were not so disruptive in diverting the
Claimant’s resources away from this arbitration. The Claimant was still able to
raise sufficient funds to make the deposits required for this arbitration,
Moreover, the Red Notice against the Claimant also did not have the effect of
undermining the integrity of this arbitration. While the Claimant was prevented

from fravelling overseas by reason of the Red Notice, he had many convenient
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018,

619,

means by which to give instructions to his counsel (e.g. by email, by telephone
call, by contacting the Saudi Arabia office of Vinson & Elkins). The Claimant
was also able, during the merits hearing, to testify via videoconference, hear the
proceedings through skype, and give instructions to his counsel through skype
and other means of communication. Furthermore, being called to the local police
station for questioning on three occasions since the comniencement of this
arbitration (i.e. over a span of three years or 50) does not qualify as harassment,
anud there is no indication on the evidence that the information gathered by the
Saudi authorities during the interrogations was supplied to Indonesia for use in

this arbitration.

Additionally, the Tribunal considers that, if the Claimant was of the view that
Indonesia®s actions breached the principle of status quo ante and non-
aggravation of the dispute, he should have raised his concerns at an earlier stage
of this arbitration in the form of an application for interim measures, rather than
waiting until after the conclusion of the evidentiary hearing fo bring up his

CONCemms.

The Claimant has also argued that Bank Century’s placement under LPS
administration and the subsequent criminal conviction in absentia of the
Claimant and his business associate, Mr Rizvi, to imprisonment and the payment
of a huge amount of money, seriously impaired the management, maintenance,
use, enjoyment or disposal of the Claimant’s investment in the ferritory of
Indonesia. As discussed above in paragraphs 525-334, the bailout was a
preventive measure necessary and permitted under Article 10(2) of the OIC
Agreement. Although the Tribunal finds that the Claimant’s trial and crinninal
conviction in absentia constitutes a denial of justice and therefore a breach of the
fair and equitable treatment standard, however, the Tribunal is not persuaded
that the Claimant’s criminal conviction in absentia deprived him of his
investment, since {as it was discussed above) Bank Century was at negative

value and in need of a bailout.

Furthermore, the Claimant claims that the Respondent’s alleged expropriation of

his investment, as well as the conduct of its police officers and judicial
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authorities in investigating any wrongdoing in relation to Bank Century’s
collapse and bailout, are by their nature attributable to the Respondent. Inaction
by the banking regulator, Bank Indonesia, is also an act atiributable to the
Respondent that can be at the origin of a breach of international law. Hence, the
frustration of the Claimant’s legitimate expectations results from both regulation
by the Respondent (in the form of Perpu No. 4 of 2008 etc. ete.) and from the
Respondent’s negligent supervision of Bank Century in breach of its duties as
banking regulator. The Tribunal is of the view that a central bank’s primary duty
of care is to the depositors of a bank, not to portfolio investors who buy shares
of the bank, or of other financial institutions through intermediate corporate
entities on the stock market, Thus, the Claimant could not have legitimately

expected that the central bank owes him a duty in the circumstances.

620. The Tribunal points out that ils role is not to correct procedural or substantive
errors that might have been commitied by the local courts in Indonesia. As
explained by Jan Paulsson in his book Denial of Justice in International Law®™,
the international obligation on states is not to create a perfect system of justice
but a system of justice where serious errors are avoided or corrected. The
Tribunal also stresses that the threshold to establish a claim of denial of justice
is high.

621. Having said that, the Tribunal is of the view that denial of justice constitutes a
clear violation of the FET standard. Failure to comply with the most basic
elements of justice when conducting a criminal proceeding against an investor
amounts to a breach of the investment treaty. The Tribunal concludes that in the
present case, the Claimant was not properly notified of the criminal charges
against him, he was tried and convicted i absentia and the sentence was not
properly notified to the Claimant. The Claimant was not able to appoint legal
counsel and was not able to appeal his sentence. The Tribunal concludes,
therefore, that the Claimant did not receive fair and equitable treatment as

enshrined in the ICCPR for the above reasons — and not for any other pleaded by

205 Donial of Justice in International Law, Cambridge: Cambridgs University Press, 2005, By Jan
Paalsson,
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the Claimant. Accordingly, the Claimant’s fair and equitable treatment claim is

upheld.

6. THE CLAIMANT'S PROTECTION AND SECURITY CLAIM UNDER ARTICLE 2 OF
THE O1C

622.

623.

624,

625,

626.

The Claimant argues that the obligation provided by Article 2 of the OIC
Agreement was also breached by failing to provide adequate protection and
security to his investient, and by the conduct of the prosecutorial authorities
and of the courts of law who applied the criminal legislation in an arbitrary and

discriminatory manner.

Article 2 of the OIC Agreement provides:

“The Contracting paities shall permit the transfer of capitals among them
and its ufilization therein in the fields permitted for investment in
accordance with thelr laws. The invested capital shall enjoy adeguate
profection and securify and the host state shall give the necessary facilities

and incentives to the investors engaged in activities therein™.

The language of Article 2 is straightforward. It creates an obligation on the host
state to provide adequate protection and security to the invested capital of the

investor, i.e, the investment,

Moreover, the Respondent has an obligation to provide protection and security
that is adequate in the circumstances. The Tribunal is of the view that the host
state has an obligation to provide no more than a reasonable measure of
prevention, which a well administered government could be expected to exercise

in simitar circumstances®’,

In the present arbitration, Bank Century, along with other banks in Indonesia
was facing serious liquidity issues which prompted the Respondent to intervene,
The Claimant cannot argue that the investment was not provided the adequate

protection since as indicated above in paragraphs 525-534, the bailout in the

W LA 150 and RLA 33,

196



627.

628,

629,

present case was a permissible preventive measure under Article 10(2)(b) of the
OIC Agreement. Article 10(2)(b} expressly makes it permissible for a state io
“adopt preventive measures issued in accordance with an order from a

compelent legal authority”.

The Claimant also argues that the Respondent failed to provide the investment
with adequate profection and security within the meaning of Article 2 of the OIC,
as a consequence of the Respondent’s negligence in supervising Bank Century.
The Tribunal refers to the paragraphs set out above including paragraphs 535
atid 536 and holds that the Claimant has failed to provide evidence of the
Respondent’s negligence in its supervisory role. The Claimant also argues that
adequate protection and security is not only limited to protection against physical
violence, but also extends to legal protection. However, as explained above,
since the protection under Article 2 of the OIC Agreement only applies to the
“investment™ and not the “investor”, it is generally not infringed by physical

threats (if proved) to the investor.

The Tribunal is of the view that the Respondent’s bailout of Bank Century falls
within the reasonable measures expected from a well administered government
in similar circumstances. The Tribunal concludes therefore that the Respondent
did not breach Article 2 of the OIC Agreement,

The Claimant alleges that the Respondent denied him adequate protection and
security by violating his due process rights, However, since adequate protection
and security is offered only to the investment, measures that affect an investor
personzlly with no concomitant effect on the investment do not amount to a
breach of that standard of protection. Indonesia’s violation of the Claimant’s due
process rights did not have any adverse impact on the Claimant’s invesiment as
the bzailout had already been concluded by the time the Indonesian authoritics
conducted their investigation and prosecuted the Claimant. Accordingly, the
violations of due process did not deny the Claimant’s mvestment adequate

protection and security.
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As a final point, the Tribunal notes that the standard of protection and security
required by Article 3 of the UK-Indonesia BIT (applicable by virtue of the MFN
clause in Article 8 of the OIC Agreement) is *full protection and security’. The
‘Tribunal considers that full protection and security is not a higher standard than
adequate protection and security. As the Tribunal has found there has been no
violation of the adequate protection and security standard, its follows that nor

has there been any violation of the full protection and security standard.

7. APPLICATION OF ARTICLE 9 OF THE OIC AGREEMENT

631,

632,

633,

634.

Unlike most BITs, the OIC Agreement contains an explicit provision that binds
an investor to observe certain norms of conduct. That restriction is found in

Article 9 which reads:

“The investor shall be bound by the liws and regulations in force in the
hast state and shall refrain firom all acts that may disturh public order or
morals or that may be prejudicial to the public interest. He is also 1o
refrain from exercising restrictive practices and from itrving tfo achieve
gains through unlawful means.”
Article 9 prevents the investor from taking any actions that would disrupt the
public interest. It appears from the evidence provided by the Parties during the
present proceedings, that the systematic threat of the Claimant’s actions in the
Indonesian financial system have been prejudicial o the public interest. Article
9 also prevents the investor from “trying to achieve gains trough unlawful

means”.

The Tribunal has heard the testimonies of highly qualified experts and heard
them critically analyze the actions of the Claimant and Mr. Rizvi in the

investiment hanking sector.

The Tribunal refers to the Brattle Report?®, which identified six types of fraud

in which the Claimant was engaged. These are as follows:

2B R26.
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635.

636.

637.

638.

Uneconomical Swap — with his own entity: According to the Report, in
December 2004, Bank Century handed over substantial cash and valuable assets
to Chinkara (now FGAH), an investinent company owned by the Claimant. In
exchange it received securities worth substantially less. The assets obtained by
Bank Century were worth roughly US$70 million less than the assets delivered.
Bank Indonesia identified these losses during its 2005 audit of Bank Century.

Use of Bank Century Assels to Obtain Private Loan: During 2004, Bank Century
pledged to Chinkara/FGAH existing securities with face value of US$157.48
million, The pledged securities would have commanded a market value of
al'f)z;nd US$100 million at the time. The understanding was that Chinkara/FGAH
would then use the pledged assets as collateral to obtain credit facilities on behalf
of Bank Century. Rather than obtaining the full US$100 million facility,
however, the Claimant caused Chinkara/FGAH to obtain a loan of only US$35
million. The Claimant and Mr. Rizvi used at least part of the remainder of the

securities, as collateral for a loan for themselves.

Failure fo Obtain Loans and Return Collateral: Bank Century pledged further
securities with US$65 million face value to FGAH during 2005 and 2006, on the
understanding that FGAH would use the assets as collateral to obtain credit
facilities on its behalf. FGAH, controlled by the Claimant, never obtained new
loan facilities. The Claimant did not return to Bank Century many of the
securities pledged to FGAH.

Failure to Honour the AMA: Following Bank Indonesia’s guidance at the end of
2005, Bank Century songht to sell over US $200 million of its “marketable"
securities. Bank Century signed the AMA with Telltop, one of their investment
vehicles. Under the AMA, Bank Century appointed Telltop to manage and sell
various securities and then to deliver back to Bank Century the cash proceeds
from any sale. Although FGAH/Telltop held various securities on behalf of Bank
Century under the AMA, and although Telltop warranted to Bank Century that
it would receive cash of at least face value by 2009 for these securities, it appears

that Bank Century received little or none of such proceeds.
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640,

641.

643,

644,

Replacing Valuable Assers For Trash: The Report also states that, the Claimant
and Mr, Rizvi replaced on several occasions from 2005 onwards several of Bank
Ceﬁtury’s securities that would pay out cash in US dollars upon maturity, for
others that would pay out in shares of various funds managed by a company
called First Capital Management, also controlled by them. The Claimant and M.
Rizvi made the “Assets for Trash” switches on their own initiative and without
Bank Century’s approval. Bank Century has derived no value whatsoever from

shares in the funds managed by First Capital Management.

Failure to Pay Interest on Securiiies Held for Bank Century. Throughout the
period 2005 to 2008, and resuling from asset pledges and other transactions,
FGAH held various securities on behalf of Bank Century. Many of the securities
were interest-bearing. But according to the Report, the Claimant never passed

through the associated interest payments to Bank Century.

In addition to the above, the Claimant was the Vice President of the Board of
Commissioners in Bank Century. As a member of the Board of Commissioners
the Claimant had the obligation, among others, fo supervise management
policies, the running of management in general, with regard to both the company

and the company’s business, and give advice to the Board of Directors.

. Article 108(2) of the Indonesian Company Law provides:

“Boards of Commissioners shall supervise management policies, the
rumning of management in general, with vegard to both the Company and

the Company’s business, and give advice to the Board of Directors.”

The Claimant admitted at the Final Hearing during his cross-examination”® that

he was not aware of hus obligations as provided by Indonesian Company Law.

The Claimant’s admission that he undertook the duties on the Board of
Commissioners in a major bank without understanding their significance is

clearly prejudicial to the public interest prohibited by Article 9 which refer to

29 ranscript, 12 March, page 87 line 5 to page 89: line 25,
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046,

647.

648.

the investor’s being “bound by the laws and regulations in force in the host

state”.

The Tribunal concludes from the above that the Claimant failed to uphold the
Indonesian laws and regulations. The Tribunal further considers that the
Claimant’s action, whether criminal or not, caused a liquidity issue to Bank
Century, and his actions have been prejudicial to the public interest, in this case
the Indonesian financial sector. The Claimant having breached the local laws and
put the public interest at vigk, he has deprived himself of the protection afforded
by the OIC Agreement.

In this regard, the Tribunal is of the view that the doctrine of “clean hands™
renders the Claimant’s claim inadmissible. As Professor James Crawford
observes, the “clean hands™ principle has been invoked in the context of the
admissibility of claims before international courts and tribunals, Also the
Tribunal refers to the decision of Lord Mansfield in Holman v fohnson (1775)

which states:

“No court will lend its aid to a man who founds his cause of action upon
an immoral or illegal act. If, from the plaintiff’s own stating or otherwise,
the cause of action appears (o arise ex turpi causa, or the transgression of
a positive low of this country, there the court says he has no right fo be

assisted”.

As mentioned above, it is established the Claimant has breached Article 9 of the
OIC Agreement by failing to uphold the Indonesian laws and regulations and in
acting in a manner prejudicial to the public interest. The Claimant’s actions were
also prejudicial to the public interest. The Tribunal finds that the Claimant’s
conduct falls within the scope of application of the “clean hands” doctrine, and

therefore cannot benefit from the protection afforded by the O1C Agreement,

The Tribunal concludes that, although it has been established that the Claimant
did not receive fair and equitable treatment, as set out in paragraphs 555 to 603
above however, by virtue of Article 9 of the OIC Agreement the Claimant is
prevented from pursuing his claim for fair and equitable treatment.
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8.

THE CLAIMANT’S CLAIM FOR DAMAGES

649. Regarding the Claimant’s claim for damages, the Claimant argues that, pursuant

650,

651,

to Asticle 13 of the OIC Agreement, he is entitled to damages for the
Respondent’s violation of the Claimant’s rights under the ICCPR. The Claimant
claims for compengation in the sum of USD 5 million under Articles 13.1(a) and
13.1(d) for damages caused to the Claimant by the Respondent’s violation of the
Claimant’s “hasic rights” under Article 10.1 and its violation of the laws in force
in Indonesia, including the Claimant’s costs and expenses incurred in connection
with his defence of the asset seizure and other ancillary proceedings relating to

the Respondent’s pursuit of his assets which are assessed at GBP 702,874.00,

The Claimnant also claims for moral damages in the sum of USD 5 million to
compensate the Claimant for the physical and psychological harm he has
suffered as a result of the Respondent’s egregious conduct towards him in breach

of Articles 10.1 and 13, including injury o business reputation.

Article 13 of the OIC Agreement reads as follows:

[13

1. The investor shall be entitled to compensation for any damage
resulting from any action of a contracting party or one of its public or
local quthorities or its institutions in the following cases:-

a Violation of any or the rights or guarantees accorded to the
investor under this Agreement;

b. Breach of any of the international obligations or undertakings
imposed on the confracting party and arising under the Agreement for
the benefif of the investor or the non-performarce of whafever is
necessary for its execution whether the same is intenttional or due to
negligence:

c Nen-execution of a fudicial decision requiring enforcement
directly connected with the investment;

d. Causing, by other means or by on act or omission, domage fo the
investor in violation of laws in force in the stare where the investment
exists.

202



652,

653.

2 The compensation shall be equivalent to the dumage suffered by
the investor deperiding on the type of damage and its quantum.

3 The compensation shall be monetary if it is not possible to restore
the investment to its state before the damage was sustained,

4. The assessment of monetary compensation shall be concluded
within 6 (six) months from the date when the damage was sustained and
shall be paid within o year from the date of agreement upon the amount
of compensation or from the date when the assessment of the
compensation has become final.”

The application of Article 13 is subject to Article 9. As explained above,
although the Tribunal has established that the Claimant did not receive fair and
equitable treatreent, {as sct out in paragraphs 5535 to 603 above) the Tribunal also
finds that pursuant to Article 9 of the OIC Agreement the Claimant is prevented
from pursuing his claim for fair and equitable treatment. Thus, the Claimant

cannot request for compensation under Article 13 of the QIC Agreement.

Furthermore, the Tribunal finds that moral damages are generally awarded only
it illegal action was maotivated or maliciously induced (see for instance Jnmaris
v. Ukraine 1CSID Case No: ARB/08/8 - Award of 1.3.2012 para 428, see also
in a later award the Rompetrol Group v. Romania FCSID Case No: ARB/06/3 —
Award dated 6.5.2013:

“The Claimant asseris in its Post-Hearing submissions that “moral
damages cover non-pecuniary infury for which monetary value cannot be
mathematically assessed and ... must be defermivied by the tribunal with «
certain amount of discretion.” This would conform fo the approach taken
by the only two ICSID iribunals that have hitherio awarded moral
damages. A leading commentary draws as its conclusion from the cases
that tribunals seem to enjoy "an almost absolule discretion in the matter
of determining the amount of moral damages.” The very fact, however,
that this alternative claim for damages is boih notional and widely
discretionary prompts a considerable degree of caution on the part of the
present Tribunal in facing the proposition that compensable ‘woral’

damage can be suffered by a corporate invesior.
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The case law in the investment field as indicated is very thin: fwo
tribunals have accepted claims for moral damage and two have declined
to award if. In general international faw, while the award of morai
damages is certainly accepted, both practice and the published literature
show that this represents either damage lo the honour and dignity of a
State — in which case the remedies are non - economic — or else indirect
compensation under the rubric of diplomatic protection for injuries of a
personal kind suffered by the citizens of the claimant State. In the opinion
of the Tribunal, neither of these categovies fils the present cose. The
Tribunal has aiready indicated that reputational damage fo a protected
Joreigr investor is a perfectly conceivable conseguence of unlawful
conduct by the State of the investment, and if so is likely fo show iiself, for
example, in increased financing costs, and possibly other transactional
costs as well. Buf the Tribunal regards that as just another example of
actual economic loss or dammnage, which is subject to the usual rules of
proof. To resort instead to a purely discretionary award of moral solace
would be fo subvert the burden of proof and the rides of evidence, and that

the Tribunal is not prepared to do. "#"

654. The Tribunal is of the view that, in any event, the doctrine of “clean hands™ is

invoked in the present case and it precludes the awarding of such damages.

9, THE RESPONDENT’'S COUNTERCLATM

635, The Respondent counterclaims for an order from the Tribunal in the following
terms?!;

“f. To award lo Respondent, and order the Claimant to pay to the

Respondent, forthwith, the full amount of the bailout, being Rp. 6.7 trillion;

or, alternatively the amount that he has been shown to have siolen, being

US § 360,735,638, or such other sum as the Tribunal may determine

appropriate in light of the evidence put forward in this case, plus interest

9 Rompeirol Group v. Romania ICSID Case No; ARBA6/3, para 289 page 157,
iThe Respondent’s Submission on the Claimant’s Lack of Status as an Investor, Defence and
Counterclaim dated July 15, 2013, paragraph 337.0
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on such amount from the date of Claimant s conviction until the date paid,
caleulated at the Indonesion statutory inferest rate of 6% per annum, or

such other rate as the Tribunal may order;”

656, The Respondent submits that, for the Respondent to succeed on the
counterclaim “...this Tribunal need make only three findings: first, that it has
Jurisdiction to adjudicate the Respondent’s counterclaimn; second, that the
Claimant took actions to threaten Bank Century’s liquidity {whether such
actions were also criminal is beside the pomt for this analysis — although they

plainly were); third, that those actions inflicted losses on the Respondent™12,

657. The Respondent bases its counterclaim on the ‘various manipulations’ that
enriched ‘the Claimant and Mr. Rizvi...at the expense of Bank Century’. It
relies on six specific types of fraud identified in the Brattle Report. The
Respondent argues that “inescapable reality is that, if Messrs. Al Warrag and
Rizvi had not siphoned aff Rank Century’s funds for their own benefit— or even
if they had replaced them as reguired by the commitment letters — the
Indonesian Government would not have needed v step in to guarantee Bank

Century’s safety ™,

658, In its Post-Hearing brief filed on 16 June 2014, the Respondent submits that

“In order to find for Indowesia on the counterclaim, therefore, this
Tribunal need not follow the tangled web of Mr. Al Warrag's and Mr.
Rizvi’s trades and fransactions (though if helps te have been through
them). All it need do is to conclude that Mr. Al Warraq had obligations as
a Commissioner of Bank Century, as a signatory to the Commitment
Letters, and as the partner in inferest with the signatory of the AMA, to
give back what he and Mr. Rizvi had taken from Bank Century -~ in cash

orin kind "

659. Counterclaims are problematic in investment arbitration because of the

‘inherently asyimmmetrical character’ of an investment treaty. However, as a

2U(ihid, paragraph 264)
W paragraph 314)
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matter of principle “tribuncls should be able ro hear closely conmected
investment counterclaims arising under the investment contract, Otherwise the
maxim pacta sunt servanda operates in only one direction”(James Crawford
Treaty and Contract in investment Arbitration, the 22™ Freshfields Lecture on

International Arbitration, London 29, November 2007, page 17). “7he

Jurisdiction of an Arbitral Tribunal over a Staie party counterclaim under an

investmeni freaty depends upon the terms of the dispute resolution provisions of
fthe trealy, the nature of the counterclaim, and the relationship of the
counferclaims with the claims in the arbitration” (Limited Liability Company
Awmito v Ukraine, SCC Case 080/20035, Award, paragraph 118, March 26, 2008).
“If is a cardinal principle velating to the bringing of counterclaims, hawever,
that the necessary parties o the counterclaim must be the same as the parties fo
the primary claim” (Saluka Investments B.V, v The Czech Republic, Decision on

Jurisdiction over the Czech Republic’s Counterclaim, paragraph 493,

The Tribunal is satisfied that the OIC Agreement, on a proper interpretation,
authorizes counterclaims by the state party. Firstly, Article 17, which establishes
the investor-State arbitration mechanism, envisages claims by the State party
{and arguably goes cven further to contemplate that a State Party initiates
arbitration as a Claimant against an investor), Article 17, as far as is relevant

reads (emphasis added):

“Until an organ for the seitlement of disputes arising under the agreement
is established, disputes that may arise shall be enfitled through
conciliation or arbitralion in accordance with the following rules of

procedure:

I, Conciliation: ...

2. Arbitration

a) If the nwo parties 1o the dispute do not reach an agreement as a result of
their resort to conciliation, ov if the conciliator is unable to issue his report
within the prescribed period, or if the two parties do nof accepr the solutions
proposed therein, then each party has the right to resort to the Arbitration

Tribund for a final decision on the dispute.
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661.

6062,

(d) The decisions of the Arbitration Tribundal shall be final and cannot be
contested. They are hinding on both parties who must respect and implement
them. They shall have the force of judicial decisions. The contracting parties
are under an obligation to implement them: in their lerriiory, no matter
whether it be « p&f‘:}ﬁ to the dispute or not and irrespective of whether the
investor against wham the decision was passed is one of its nationals or
residents or not, as if it were a final and enforceable decision of #is national

cours,”

Ags the Tribunal noted in its Partial Award dated 21 June 2012, paragraph 75,
“The opening phrase of Article 17 is ambiguously drgfted. The reference to
“disputes” lacks a subject...” but the Tribunal found that it included disputes
between States and investors. Article 17(2)(a) then makes clear that if the dispute
is not resolved amicably then “each party™- that is, both the State and an investor
in an investor-State arbitration- may resort to arbitration, A parly may exercise
‘a right to resort to arbitration® either by commencing the arbitration itself, or
making a counterclaim if the other party commences the arbitration first. Finally,
Article 17(2)(d) imposes an obligation on other contracting States to implement
decisions against investors that are nationals of that state. In its ordinary
meaning, a ‘decision’ against an investor presupposes that the state party has a
right to bring a claim or counterclaim against the investor, which is consistent
with the remainder of Article 17, and preferable to restricting the meaning of
deciston to procedural and costs matters in a procedure where only the investor

has & right of action.

There is further support for an interpretation of the OIC Agreement so as to

authorize counterclaims by state parties in Article 9, which provides:

“The investor shall be bownd by the laws and regulations in Jorce in the
host state and shall refrain from all acts that may disturb public order or

morals or thet may he prejudicial to the public interest. He is alse fo
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refrain from exercising vestrictive practices and from (rying to achieve

gains through uniawful means.”

663, Article 9 imposes a positive obligation on investors to respect the law of the Host
State, as well as public order and morals. An investor of course has a general
obligation to obey the law of the host state, but Article 9 raises this obligation
from the plane of domestic law (and jurisdiction of domestic tribunals) to a treaty
obligation binding on the investor in an investor state arbitration. An analogy
can be drawn with so called ‘umbrella clauses’ that elevate contractual
obligations to the treaty plane. The fact that the Contracting Parties imposed
treaty obligations on investors (which the Claimant assented to by accepting the
open offer of investment arbitration made by the Respondent in the OIC
Agreement) confirms the interpretation of Article 17 that permits counterclaims

by the respondent state.

664, For these reasons, the Trbunal finds that the OlIC Agreement authorizes
counterclaims, and so the Tribunal has jurisdiction to decide on the Respondent’s
counterclaim, There is additional support for the right to a counterclaim in the
procedural rules selected by the Parties and the terms of their Letter Agreement
regarding the arbitration of 25 November 20112, The Parties selected the
UNCITRAL Arbitration Rules, Article 21.3 of which reads as follows:

“In its statement of defence, or af a later stage in the arbitral proceedings
if the arbifral tribunal decides that the delay was jusiified under the
circumstances, the respondent may make a counterciaim or rely on a claim
Jor the purpose of a set-off provided that the arbitral tribunal has

Jurisdiction over it”.

665, The Letter of Agreement dated 25 November 201 ], includes the following:

“H the Tribunal rides in fovour of your client [i.e, the Claimant] in relation

fo the preliminary objections’ application, any further jurisdictional or

2liSee paragraph 13 of the Partial Award dated 21 June 2012,
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admissibility objections, the merits and any counterclaim will be submitted

to the same Tribunal” 2%

666, The Tribunal concludes therefore, that the Respondent has the right to file

counterclaims.

667. Theright to bring counterclaims under the OIC Agreement is very broad. Article
17 refers to ‘disputes” between the investor and the State and does not
specifically limit the type of disputes. The fact that Article 9 establishes a treaty
obligation to vespect the law of the host states confirms the absence of
restrictions on the nature of the counterclaim, and specifically the absence of an
express restriction on counterclains arising from the investment. However, in
this case the counterclaim is closely related both to the mvestment and to the
Claimant’s claims. The counterclaim, like the claims, centers on the bailout of
Bank Century in November 2008, with the Respondent alleging that the bailout
was a result of various frauds of the Claimant and Mr. Rizvi that caused

snhstantial losses to the Indonesian state.

668. The counterclaims are also based on similar facts as the criminal proceedings
agaiost the Claimant in Indonesia, The Claimant invokes the principle of ne bis
in idem, which is an aspect of the res judicata doctrine. Pursuant to the principle
of res judicata “an earlier and final adjudication by a court or arbitrafion
frilumal is conclusive in subsequent proceedings involving the same subject
matter or relief, the same legal grounds and the same parfies”'®, The extent to
which the criminal prosecution of the Claimant in this case might preclude the
Respondent’s efforts to obtain compensation for losses from the same factual
circumstances that were the basis of the Claimant’s conviction is a difficult
question, and one that the Tribunal does not need to decide. The counterclaims

here tail on broader grounds.

669, The counterclaim does not distinguish the actions of the Claimant from the

actions of Mr. Rizvi, who is not a party to this arbitration. Further, they involve

215 Ri
U6 TL A Recommendations on res judicata, supran. 3 atp.2.
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670.

671,

672.

10. CosTs

673.

674.

vatious other entities, including FGAH, Tell Tale Holdings Limited and First
Capital Management Limited, not parties to this arbitration. As made clear in the
Sahika Tnvestments B.Y. v The Czech Republic decision referred to above, itisa
‘cardinal principle’ that the necessary parties to the counterclaim must be the
same as the parties to the primary claim”, and while this might be formally so in
the present case there are many other entities that are either primarily or jointly
responsible for the alleged frauds. The Respondent has failed to define the

Claimant’s personal liability, and the counterclaim must tail.

Further, the counterclaim is based on frauds commitied against Bank Century,
and the losses were initially incurred by bank Century and only passed on to the
State when a bailout of RBank Century was required. While the subrogation of the
State to ¢laims of Bank Century might be juridically possible, the legal basis of
the Respondent’s rights to recover these losses has not been demonstrated 1o the

Tribunal in this case.

Finally, some of the transactions that the Respondent alleges were frandulent are
subject to their own dispute resolution clauses. For example, one of the frauds
relied upon by the Respondent involves losses arising from the failure to honour
the AMA Agreement. Not only is the AMA Agreement between two separate
entities {(Bank Century and Telltop Holdings Limited), but it is subject both to
the non-exchusive jurisdiction of the courts of England and the Arbitration Rules

of the Singapore International Arbitration Centre,

For these reasons, the Tribunal finds that the Respondent has failed to
demonstrate an adequate legal basis for its counterclaim, which is accordingly

dismissed in its entirety.

Both Parties have claimed costs in the present arbitrgtion and filed shoit

submissions quantifying their fees and coss.

Paragraph 24 of the Terms of Engagement provides as follows:
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 “The Parties shall be joinily and severally liable for the fees and expenses

of the Arbitral Tribunal (and as between themselves equally). The Avbitral
Tribunal shall require the Pariies to pay deposits on account of irs fees
and expenses from Hime to lime. Such deposits will be placed with the
Singapore International Avbitration Centre as an independent stakeholder
upon s wsual terms of stakeholding with its fees to be paid from the
deposits, If one party defouits in paying its share or any part thereof of a
deposit request, the other shall pay the full amount, with credit to be given

Jor such advance in the final award,”

675. In relation 1o the allocation of costs, Article 42 of the UNICTRAL Rules

provides:

“I. The costs of the arbitration shall in principle be borne by the
unsuccessful party or parties, However, the arbitral tribunal may
apportion each of such costs between the parties if it determines thot
apportionment is reasonable, taking info account the circumstances of the

Case,

2. The arbifral tribunal shall in the final award or, if it deemys appropriate,
in any other award, determine any amount that a party may have to pay o

arnother party as a result of the decision on allocation of costs”.

676. At the Partial Award rendered on 21 June 2012, the Tribunal decided that the

677.

costs of the jurisdictional phase wouid be considered as part of the overall costs
of the procedure at the conclusion of the merits phase, and reserved ail questions
relating to costs including costs involved in the proceedings relating to the
preliminary objection t¢ jurisdiction to the conclusion {merits- phase) of the

arbitration.

The Claimant seeks reimbursement of GBP 1,318,377.59 in costs of legal fees
and GBP 93,317.74 in other costs, GBP 380,265.03 in costs of experts, and GBP
471,000 for the costs of arbitration
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678. The Respondent seeks reimbursement of SGD 1,258,848.65 in costs of
Arbitrator’s fees, USD 5,500,000.00 in costs of counsel’s fees, USD 150,000.00
n costs of counsel’s hearing expenses, USD 625,000.00 in costs of experts’ fees,
USD 50,000.00 in costs of experts” and witnesses’ expenses, USD 10,589.00 in
costs of translator’s fees and expenses and USI) 68,023.00 in costs of fees and

expenses Tor delegations of the Government.

679. The Tribunal also notes that the Claimant has paid the amount of SGD
1,251,343.84, and the Respondent has paid SGD 1,251,729.13 towards the

deposit account of the Singapore International Arbitration Centre.

680. In the current case the Claimant was partially successful in the preliminary
jurisdictional phase. The Claimant has also successfully demonstrated that the
most favoured nation clause in the OIC Agreement mcorporates a fair and
equitable treatment standard, and that the Respondent has breached this standard
in relation to the trial and conviction of the Claimant. However, the Claimant
has not successfully recovered any damages, The Respondent has failed on the
jurisdictional issues, substantially succeeded on the merits, and has failed in its

counterclaiim,

681. The Tribunal also notes that the Parties have argued their positions and filed their
submissions diligently and in good faith throughout the proceedings.

682. Based on the zbove and applyving the principles m Article 42,1 of the
UNCITRAL Rules the Tribunal considers reasonable that each party shall bear
its own legal expenses and costs, as well as the expenses and costs of the
arbitration, including the Arbitrator’s fees and expenses and those of the

Singapore International Arbitration Centre.
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11. AWARD

683. For all the above reasons this Tribunal finds as follows®'7:

1)

2)

3)

4)

5)

The Claimant is an investor in Indonesia within the meaning of Article

1(6) of the OIC Agreement;

The Respondent did not expropriate the Claimant’s mvestment, and
therefore did not breach Article 10 of the OIC Apgreement in its treatment

of the Claimant’s investment in Bank Century;

By reason of the operation of the most-favoured nation clause in Article 8
of the QIC Agreement, the Claimant as an investor was entitled to fair and
equitable treatment in the termns of the standard in Article 3 of the
Agreement between the Government of the United Kingdom of Great
Britain and Northern Ireland and the Government of the Republic of

Indonesia for the Promotion and Protection of Investments;

The Respondent’s conduct in the prosecution and conviction of the

Claimant breached the fair and equitable freatment standard;

The Claimant’s invested capital in Bank Century has enjoyed adequate
protection and security within the meaning of Article 2 of the OIC

Agreement;

217 g minority of the Tribumal believes that, by virtue of the violation of Articles S0{1), 31{(b), 52, 54,
6667, 233-4 and 263 of the KUHAP, Article 38(1) of the Anti-Corruption Law and Article 791} of the
Money Laundering Law, there has been a breach of the Claimant’s treaty rights under Article 13(IXd}) of
the OIC Agreement, thus entitling him to damages for the legal expenses he has incurred in relation to his
wrongful conviction by the Central Jakartn District Court, as well as the legal costs of defending himself
agninst asset seizire proceedings initiated by Indonesia in various jurisdictions to the extent that the
wrongfil conviction was the basis for these enforcement actions.

The minority does not agree that the dociring of ‘clean hands’ applies to render the Claimant’s c¢laims
inadmissible by virtue of his illegality unless that illegality relates to the acquisition of bis investment,
which is not the present case.
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6)

7)

8)

9

(By a majority) the Claimant has breached Article 9 of the OIC Agreement
in that he committed acts prejudicial to the public interest, and for this
reason is not entitled to any damages in respect of the Respondent’s

breaches of the fair and equitable treatinent standard;

The ‘Tribunal has jurisdiction over the Respondent’s counterclaim under

the OIC Agreement, but the counterclaim is dismissed on the merits;

The Parties shall each bear one half of the fees and expenses of the Arbitral
Tribunal and the Singapore International Arbitration Centre. The Parties
shall each bear their own legal and other costs, including the fees and

expenses of witnesses and experts;

All other claims and counterclaims are dismissed.
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