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I. INTRODUCTION

A. THE PARTIES

The Claimant in this arbitration is the European American Investment Bank
Aktiengesellschaft (hereinafter the “Claimant” or “Euram Bank”), a company
established under the laws of Austria with its registered office at Palais Esterhdzy,
Wallnerstrasse 4, 1010 Vienna, Austria. The Claimant is represented in these

proceedings by:

Dr Erhard Bohm, Specht Bohm, Attorneys at Law

Mr Stanislav Durica, Ruzicka Csekes.

Until 18 June 2010, the Claimant was represented by Mr Marko Szucsich of
Law@Teg7. Between 18 June 2010 and 25 July 2012, the Claimant was represented by
Dr Erhard Bohm, Mag. Magda Svoboda-Mascher and Mag. Amelie Starlinger of Baier
Bohm, Attorneys at Law and, as of 14 May 2011, also by Mr Stanislav Durica of

Ruzicka Csekes.

The Respondent in this arbitration is the Slovak Republic (hereinafter the
“Respondent,” the “Slovak Republic” or “Slovakia”). The Respondent is represented

in these proceedings by:

Ms Andrea Holikova, Ministry of Finance of the Slovak Republic
Mr Mark A Clodfelter, Foley Hoag LLP

Mr David A Pawlak, David A Pawlak LLC

Ms Tafadzwa Pasipanodya, Foley Hoag LLP

Mr Constantinos Salonidis, Foley Hoag LLP.

B. PROCEDURAL HISTORY

By Notice of Arbitration and Statement of Claim dated 23 November 2009, Euram
Bank commenced arbitration proceedings against the Slovak Republic, pursuant to
Article 3 of the Arbitration Rules of the United Nations Commission on International
Trade Law, 15 December 1976 (“UNCITRAL Rules”) and Article 8(2) of the
Agreement between the Republic of Austria and the Czech and Slovak Federal
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Republic concerning the Promotion and Protection of Investments, dated 15 October

1990 (the “BIT”).

In its Notice of Arbitration, the Claimant appointed the Hon. Charles N. Brower as the
first arbitrator. By letter dated 8 December 2009, the Respondent challenged the
Claimant’s appointment of Judge Brower. The Claimant accepted the challenge and,
by letter dated 15 December 2009, appointed Dr Dr Alexander Petsche as the first
arbitrator. By letter dated 14 January 2010, the Respondent notified the Claimant of its
appointment of Professor Brigitte Stern as the second arbitrator. The Claimant
submitted a challenge to Professor Stern’s appointment pursuant to Article 13(2) of the
UNCITRAL Rules in a letter dated 28 January 2010. By letter dated 2 February 2010,
Professor Stern submitted her comments and affirmed that she was committed to the

“deontological requirements for an arbitrator.”

In a letter dated 15 February 2010, the Claimant proposed to the Respondent the
designation of the Secretary-General of the Permanent Court of Arbitration (“PCA”) as
Appointing Authority in this case. The Respondent agreed, by letter of 19 February
2010, that the PCA should act as the Appointing Authority. By letter dated 26 February
2010, the Claimant requested that the Secretary-General of the PCA sustain the
Claimant’s challenge of Professor Stern. By letter to the Parties dated 8 March 2010,
the Secretary-General of the PCA set out a schedule of submissions whereby the
Respondent would provide a response to the Claimant’s request by 15 March 2010 and
Professor Stern would be able to submit comments by 22 March 2010.

By letter dated 15 March 2010, the Respondent submitted its response on the challenge
to its party-appointed arbitrator, requesting that the challenge be denied. By letter dated
21 March 2010, Professor Stern reiterated her views that she is a “dedicated and
scrupulous arbitrator.” By letter dated 29 March 2010, the Claimant submitted its
rebuttal to the Respondent’s response. By letter dated 5 April 2010, the Respondent
submitted its comments to the Claimant’s rebuttal and requested a reasoned decision by
the Appointing Authority. On 12 April 2010, the Secretary-General of the PCA

rejected the challenge to Professor Stern in a reasoned decision.
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By letters dated 25 May 2010 and 8 June 2010, respectively, the Parties agreed to have
the Secretary-General of the PCA appoint the presiding arbitrator. On 13 July 2010,
the Secretary-General of the PCA appointed, pursuant to the list-procedure foreseen
under Article 6(3) of the UNCITRAL Rules, Sir Christopher Greenwood as the

presiding arbitrator.

On 21 September 2010, the Tribunal held a Preliminary Procedural Meeting at the

Peace Palace, The Hague, the Netherlands. Present at the meeting were:

The Tribunal:

Sir Christopher Greenwood
Professor Brigitte Stern

Dr Dr Alexander Petsche

For the Claimant:
Dr Erhard Bohm

For the Respondent:

Mr Radovan Hronsky, Ministry of Finance of the Slovak Republic
Mr Tomas Jucha, Ministry of Finance of the Slovak Republic

Mr Mark Clodfelter

Mr David Pawlak

For the Permanent Court of Arbitration:
Mr Martin Doe
Ms Sarah Melikian.

On 21 September 2010, in the course of the Preliminary Procedural Meeting, the Parties
and the Tribunal signed the Terms of Appointment providing, inter alia, confirmation
of the appointment of the members of the Tribunal, stating that the 1976 UNCITRAL
Rules would be the applicable procedural rules, and that the PCA would serve as
Registry for the proceedings. The Terms of Appointment also detailed the procedure
for communications and provided information regarding the initial and supplementary

deposits as well as the Tribunal’s fees and expenses.

On 27 September 2010, taking into account the agreements reached between the Parties
and the Tribunal on procedural issues during the 21 September 2010 hearing, the
Tribunal issued Procedural Order No. 1 providing, inter alia, that the seat of the
arbitration would be Stockholm and that the language of the arbitration would be
English. Procedural Order No. 1 also made provision for the written submissions,

communications, filings, document production, witnesses, experts, hearings, and
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confidentiality. In addition, Procedural Order No. 1 made the following provisions

regarding the schedule of proceedings:

9. SCHEDULE OF PROCEEDINGS
9.1. In accordance with the agreement of the Parties, the following schedule
shall apply.

9.2. The Respondent shall lodge its Statement of Defence (including any
jurisdictional objections) by 5 November 2010.

9.3. Notice has been given that jurisdictional objections may be made and
there may be a request for bifurcation. In the event that bifurcation is
agreed between the parties or ordered by the Tribunal, a potential schedule
envisaged by the Tribunal is attached as an Annex to this order.

Annex to Procedural Order No. 1
Proposed Schedule in the Event of Bifurcation

Al.l Following the submission of Respondent’s Statement of Defence on 5
November 2010, the following schedule is proposed in the event of
bifurcation.

Al.2 Within 84 days of an agreement or order on bifurcation, Respondent’s
Memorial on Jurisdiction shall be submitted together with all evidence
(documents, as well as witness statements and expert statements, if any)
upon which Respondent wishes to rely, in accordance with the sections
on evidence above.

Al3 Within 84 days of Respondent’s Memorial on Jurisdiction, Claimants’
Counter-Memorial on Jurisdiction shall be submitted together with all
evidence (documents, as well as witness statements and expert
statements, if any) upon which Claimants wish to rely, in accordance
with the sections on evidence above.

Al.4 Within 30 days of Claimants’ Counter-Memorial on Jurisdiction,
Respondent’s Reply Memorial on Jurisdiction shall be submitted
together with all evidence (documents, as well as witness statements and
expert statements if any) upon which Respondent wishes to rely, in
accordance with the sections on evidence above.

Al.S Within 30 days of Respondent’s Reply Memorial on Jurisdiction,
Claimants’ Rejoinder on Jurisdiction shall be submitted together with all
evidence (documents, as well as witness statements and expert
statements, if any) upon which Claimants wish to rely, in accordance
with the sections on evidence above.
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Al.6 On 24 and 25 August 2011, and extending through 26 August 2011 if
necessary, a Hearing on Jurisdiction shall be held.

Al.7 As soon as possible after the Hearing on Jurisdiction, the Tribunal will
decide on how it will address the question of jurisdiction and inform the
Parties by order, award, or otherwise.

On 5 November 2010, in accordance with the timetable set out in the annex to
Procedural Order No. 1, the Respondent submitted its Statement of Defence and

Request for Bifurcation.

By letter dated 10 November 2010, the Tribunal invited the Claimant to submit any
comments regarding the Respondent’s Request for Bifurcation by 18 November 2010.
By letter dated 16 November 2010, the Claimant requested additional time to submit
comments, and by letter dated 30 November 2010, the Claimant wrote to the Tribunal
indicating that it agreed to the bifurcation of the proceedings into a jurisdictional phase

and a merits phase.

On 2 December 2010, the Tribunal issued Procedural Order No. 2, which detailed the

deadlines for the jurisdictional phase of the proceeding as follows:

1. The Tribunal notes that, on 5 November 2010, the Respondent filed an objection to the
jurisdiction of the Tribunal, together with a request for bifurcation of the proceedings and
that, on 30 November 2010, the Claimant sent to the Tribunal a letter accepting the
request for bifurcation.

2. Inthe light of Section 9 of Procedural Order No. 1, and in view of the Claimant’s letter of
30 November 2010, the Tribunal concludes that the Parties have agreed that the
proceedings should be bifurcated and that issues of jurisdiction should be addressed in the
first phase of the proceedings (hereinafter the “jurisdictional phase”).

3. Accordingly, the Tribunal, taking account of the Annex to Procedural Order No. 1 and
treating the time limits set out in that Annex as being calculated from 30 November 2010,
determines that the schedule for the jurisdictional phase of the proceedings shall be as
follows:

22 February 2011: The Respondent shall file its Memorial on Jurisdiction,
together with all evidence upon which the Respondent wishes to rely in relation to
the issues to be considered in the jurisdictional phase.

17 May 2011: The Claimant shall file its Counter-Memorial on Jurisdiction,
together with all evidence upon which the Claimant wishes to rely in relation to
the issues to be considered in the jurisdictional phase.
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16 June 2011: The Respondent shall file its Reply on Jurisdiction, together with
all additional evidence (if any) upon which the Respondent wishes to rely in
relation to the issues to be considered in the jurisdictional phase.

18 July 2011: The Claimant shall file its Rejoinder on Jurisdiction, together with
all additional evidence (if any) upon which the Claimant wishes to rely in relation
to the issues to be considered in the jurisdictional phase.

24 and 25 August 2011 (extending through 26 August 2011 if necessary):
Hearing on Jurisdiction.

On 22 February 2011, the Respondent submitted, in accordance with Procedural Order

No. 2, its Memorial on Jurisdiction and accompanying documents.

On 14 May 2011, the Claimant submitted, in accordance with Procedural Order No. 2,

its Counter-Memorial on Jurisdiction and accompanying documents.

On 16 June 2011, the Respondent submitted, in accordance with Procedural Order

No. 2, its Reply on Jurisdiction and accompanying documents.

On 12 July 2011, the Claimant submitted a second challenge to Professor Stern
pursuant to Articles 9, 10 and 11 of the UNCITRAL Rules. By letter dated 23 July
2011, the Secretary-General of the PCA set out a schedule for submissions on the
challenge, with Professor Stern invited to submit comments on the Parties’ submission
by 29 July 2011, the Claimant being invited to submit any further comments by 5
August 2011, and the Respondent being invited to submit any further comments it may

have on the challenge by 12 August 2011.

On 12 July 2011, the Claimant also submitted a request to the Tribunal to invite the
Republic of Austria to submit an amicus curiae brief on the effect of the Respondent’s
accession to the EU on the Treaty in the case at hand. The Claimant indicated its
agreement that, if the Republic of Austria were invited to intervene as amicus curiae,
the EU Commission be invited to do the same if the Respondent requested it or if the

Tribunal wished to extend such an invitation.

On 18 July 2011, the Claimant submitted, in accordance with Procedural Order No. 2,

its Rejoinder on Jurisdiction and accompanying documents.
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By letter dated 4 August 2011, the Respondent requested the postponement of the
jurisdictional hearing scheduled for 24-26 August 2011. By letter dated 8 August 2011,
the Claimant requested that the hearing proceed as planned. By letter dated 10 August
2011, the Presiding Arbitrator informed the Parties that the hearing would be
postponed.

On 15 August 2011, the Secretary-General of the PCA rejected the challenge to

Professor Stern.

By letter dated 25 August 2011, the Tribunal informed the Parties that the Hearing on
Jurisdiction had been rescheduled for 19-20 December 2011.

By letters dated 30 August 2011 and 31 August 2011, the Parties set forth their
agreement that they would agree on excerpts of their written submissions to be

provided to the prospective amici curiae.

On 2 September 2011, the Tribunal issued Procedural Order No. 3 setting forth the
Tribunal’s invitation to Austria, the Czech Republic and the European Commission to
file written amicus curiae submissions on the issue of whether the Treaty continues to
be in force and the effect, if any, which it possesses (hereinafter the “Intra-EU BIT
Issue”). Procedural Order No. 3 further set forth an amended schedule for the

jurisdictional phase of proceedings.

By letter dated 6 September 2011, the Tribunal invited Austria, the Czech Republic and
the European Commission to file amicus curiae briefs. On 9 September 2011, the PCA
provided the amici curiae with the Parties’ agreed redacted submissions as well as two

alternative translations of the Treaty.

By letter dated 13 October 2011, the European Commission submitted its observations

on the Intra-EU BIT Issue.

On 20 October 2011, the Republic of Austria submitted its observations on the Intra-
EU BIT Issue.

On 1 November 2011, the Czech Republic submitted its observations on the Intra-EU
BIT Issue.
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29. On 30 November 2011, the Parties submitted their comments on the amici curiae

submissions.

30. On 19 and 20 December 2011, the Tribunal held a Hearing on Jurisdiction at the Peace

Palace, The Hague, the Netherlands. Present at the meeting were:

The Tribunal:

Sir Christopher Greenwood
Professor Brigitte Stern

Dr Dr Alexander Petsche

For the Claimant:

Mr Viktor Popovic, CEO, European American Investment Bank AG
Dr Erhard B6hm

Mag. Magda Svoboda-Mascher

Mag. Amelie Starlinger

Mr Stanislav Durica

Ms Martina Novylsedlakova

For the Respondent:

Ms Andrea Holikova, Ministry of Finance of the Slovak Republic
Mr Miroslav Kabat, Ministry of Finance of the Slovak Republic
Mr Mark Clodfelter

Mr David Pawlak

Mr Constantinos Salonidis

Ms Tafadzwa Pasipanodya

For the Permanent Court of Arbitration:
Mr Martin Doe
Ms Hinda Rabkin.

31. By letters dated 27 January 2012, the Parties submitted their respective positions on the

issue of the translation of the Treaty.

32. By letter dated 3 April 2012, the Respondent informed the Tribunal of two
developments since the Hearing on Jurisdiction, namely the filing of the National
Council of the Slovak Republic’s Reply in the First District Court of Bratislava and the
commencement of the EU Pilot case against the Slovak Republic regarding the Austria-

CFSR BIT.'

! See 99102 et seq., below.
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By letter dated 4 April 2012, the Claimant informed the Tribunal of the Slovak
Republic’s challenge of the Eureko B.V. v. The Slovak Republic award in the Higher
Regional Court of Frankfurt (“Frankfurt Court”).?

By letters dated 13 April 2012, the Parties submitted further comments on the matters
raised in the Parties’ letters dated 3 April 2012 and 4 April 2012.

By letter dated 21 May 2012, the Claimant informed the Tribunal of the decision by the
Frankfurt Court to dismiss the Slovak Republic’s setting aside application of the
Eureko B.V. v. The Slovak Republic award (“Frankfurt Court Decision”).’

On 26 May 2012, the Respondent submitted a Supplementary Statement of Defence,

raising further jurisdictional objections.

By letter dated 28 May 2012, the Claimant requested that the Tribunal dismiss the

Respondent’s Supplementary Statement of Defence as untimely.

By letter dated 30 May 2012, pursuant to the Tribunal’s invitation, the Respondent

submitted its comments on the Frankfurt Court Decision.

On 8 June 2012, the Tribunal issued Procedural Order No. 4, deciding that it would
defer any consideration of the jurisdictional objections contained in the Respondent’s
Supplementary Statement of Defence until after it had rendered an award on the
original jurisdictional objections. The present award is, therefore, without prejudice to
the admissibility or the merits of the objections referred to in the Respondent’s

Supplementary Statement of Defence.

C. THE PROVISIONS OF THE BIT

The BIT under which the present proceedings have been brought was concluded on 15
October 1990 between the Federal Republic of Austria and the Czech and Slovak
Federal Republic. It entered into force on 1 October 1991. The Czech and Slovak
Federal Republic was dissolved and Slovakia became an independent State on 1

January 1993. The Parties agree that the BIT became binding on the Slovak Republic

* See 19248 et seq., below.
* OLG Frankfurt am Main, Beschluss vom 10.5.2012, AZ: 26 SchH 11/10 (hereinafter “Frankfurt Court
Decision”). See Y4248 et seq., below.
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by succession. The Respondent maintains that the BIT became binding on the Slovak

Republic with effect from 1 January 1995.*

41. The BIT is authentic in Czech and German. The Czech and German texts are attached
to the Award as Annexes 1 and 2, respectively. The English translation published in
the United Nations Treaty Series (“UNTS”) is attached as Annex 3 and the translation
on which the Claimant initially relied (which was attached to its pleadings as
Attachment C1), which is closely based upon the UNTS version, is attached as Annex
4. The Respondent submitted its own translations into English from the Czech and
German texts (Exhibits RL-40A and RL-40B) which are attached as Annexes 5 and 6,
respectively.  Finally, after the conclusion of the oral proceedings, the Claimant
submitted a new translation into English which appears at Annex 7. The Tribunal
addresses the differences between the Parties regarding the translations in Chapter III of

this Award.

42.  Article 1 of the BIT defines the terms “investment”, “investor” and “earnings”. The
extent of the definitions is considered in Chapter IV of the Award. Article 2 provides,
inter alia, that each Party shall accord fair and equitable treatment to investments made
in its territory by investors of the other Party and that such investments and the earnings
which they generate shall have the full protection of the BIT. Article 3 is a most-
favoured-nation clause, the scope of which will be considered in Chapter V(C) of the
Award. Article 4, which is entitled “Compensation” provides for compensation to a
qualifying investor in the event of expropriation, nationalization or similar measures.
Its scope, and relationship to other provisions in the BIT, is considered in detail in
Chapter V(A) of the Award. Article 5 requires each Party to guarantee to investors of
the other Party the free transfer, without delay, of payments, including earnings, in
connection with an investment. Article 8 provides for arbitration between a Party to the
BIT and an investor of the other Party, at the investor’s request, of certain disputes
regarding Articles 4 and 5 of the BIT. As such, it is Article 8 which is the source of
any jurisdiction which the Tribunal may possess. Its scope is keenly contested between

the Parties and is discussed in detail in Chapter V(A) of the Award.

* Respondent’s Memorial on Jurisdiction, 933.
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D. STATEMENT OF FACTS

The subject matter of the dispute concerns the Claimant’s interest in Chemicka
zdravotna poist’ovita Apollo (hereinafter “Apollo™), a health insurance company
organised under the laws of the Slovak Republic. The following section sets out the
Parties’ submissions regarding the facts insofar as these are relevant to the issues before

the Tribunal in the current phase of the proceedings.

Apollo was founded in 1994 as a public health insurance provider and was converted
from a statutory health insurance company to a private joint stock company in 2005
after the Slovak Republic adopted reforms to the health insurance company regulations
of2004.°

On 19 December 2006, the Claimant’s Slovak subsidiary, EIC a.s. (“EIC"), purchased
a 51% shareholding in Apollo.

EIC’s proposed acquisition of Apollo required the
approval of the Health Care Supervision Office and the Slovak Anti-Monopoly Office
(*“AMO”). According to the Respondent, EIC represented to the AMO that it was
acting independently of the Claimant and that the Claimant did not perform any
activities in the Slovak Republic. The AMO approved the transaction on 16 April
2007, noting that “‘on the basis of ownership of the shares representing 100% interest in
the registered capital, the entrepreneur E.I.C. is exclusively controlled by the

entrepreneur European American Investment Bank.™

In 2006, there was a general election in the Slovak Republic, as a result of which a new
government came to power. On 24 November 2007, the National Council of the
Slovak Republic adopted Act No. 530/2007 Coll. (“Amendment I"’), which amended

* Ibid, §911-12. Claimant’s Counter-Memorial on Jurisdiction, 7930-36.

¢ Claimant’s Counter-Memorial on Jurisdiction, §41. See also Respondent’s Memorial on Jurisdiction, §13.

" Respondent’s Memorial on Jurisdiction, §13. See also Claimant’s Counter-Memorial on Jurisdiction, 745-46.
® EIC Registration on the Slovak Ministry of Justice Business Register (R-12).

? Claimant’s Counter-Memorial on Jurisdiction, §{42-43.
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the 2004 law on health insurance companies. A second Amendment, Act No. 594/2007
Coll. (“Amendment II”’), was adopted on 19 December 2007. Amendments | and II
entered into force on 1 January 2008. These Amendments prohibited Slovak public
health insurance providers from distributing as dividends profits derived from public
health insurance and required them to reinvest all such profits in the provision of public
health care. EIC sold its shareholding in Apollo in May 2008.

The Claimant maintains that the effect of the Amendments was to destroy the value of
its investment, because Apollo was no longer able to remit profits to EIC, and that the
Amendments therefore amounted to expropriation, or a measure similar to
expropriation, within the meaning of Article 4(1) of the BIT, as well as violating the
requirement of fair and equitable treatment in Article 2 of the BIT and the provisions of
Article 5 of the BIT regarding transfers. It estimates that the value of its investment in
Apollo as at 23 November 2007 (ie. the day before the promulgation of the
Amendments) was EUR 131,400,000."" The Claimant seeks an award of not less than
EUR 131,400,000, together with interest and costs.”” The Respondent denies that the
Amendments amounted to expropriation or a measure similar to expropriation and that

they were contrary to Articles 2 and 5 of the BIT."

E. THE RESPONDENT’S JURISDICTIONAL OQOBJECTIONS

The Respondent raises four objections to the jurisdiction of the Tribunal:

(1) (the intra-EU BIT objection) that the arbitration provision of the BIT is no
longer applicable, because the Respondent and Austria are both Member
States of the European Union (“EU”). The Respondent puts this argument in
three different ways. First, it maintains that, under international law, the BIT
must be considered to have been terminated when the Slovak Republic joined
the EU in 2003, because the EU treaties (collectively referred to in the Award
as the “ECT”) and the BIT deal with the same subject-matter and their

'? Statement of Defence, 38.

' Statement of Claim, §34.

' Ibid., J46.

'* Statement of Defence. §958-71.
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provisions are incompatible. Secondly, the Respondent contends that, even if
the BIT was not terminated when Slovakia joined the EU, the arbitration
provision in Article 8 of the Treaty is incompatible with the EU treaties and
therefore inapplicable under international law. Thirdly, the Respondent
advances the argument that, as a matter of EU law, which forms part of the /ex

arbitri, Article 8 of the BIT can no longer be applied;

(2) (the indirect investment objection) that, in any event, the claims do not arise
out of a qualifying investment, because it was not the Claimant which owned
shares in Apollo but its subsidiary, EIC, a company incorporated in the Slovak

Republic;

(3) (the Article 8 objection) that the Claimant’s claims under Articles 2 and 4 of
the BIT fall outside the scope of the arbitration provisions in Article 8, since
Article 8 provides for investor-State arbitration only in respect of disputes
regarding Article 5 of the BIT and disputes regarding the amount, or
arrangements for payment, of compensation in respect of Article 4 and do not
confer upon the Tribunal jurisdiction to determine whether or not there has
been an expropriation or similar measure within Article 4 or whether such a

measure was unlawful;

(4) (the procedural objection) in relation to the claims for alleged breach of
Article 2 of the BIT, the Respondent maintains that the Claimant did not
comply with the requirement to provide a pre-arbitration notice sufficiently
specifying the claims or with the requirement to attempt to negotiate a
settlement and that compliance with these conditions is a prerequisite to the

establishment of jurisdiction.
49. The Claimant argues that the Tribunal should dismiss all four objections:

(1) with regard to the intra-EU BIT objection, the Claimant denies that either the
BIT as a whole or the arbitration provisions in Article 8 is incompatible with

the EU treaties;
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(2) with regard to the indirect investment objection, the Claimant contends that the
BIT protects the investments of investors of one State Party in the territory of
the other State Party irrespective of whether the investment is made through a

locally incorporated subsidiary;

(3) with regard to the Article 8 objection, the Claimant denies that the provision
restricts the jurisdiction of the Tribunal in the manner suggested by the
Respondent with regard to a claim under Article 4 of the BIT but argues that,
even if it does, the question whether or not the Amendments were unlawful
has already been decided by the Constitutional Court of the Slovak Republic.
Moreover, the Claimant argues that the provisions of Article 8 have to be read
in the light of Article 3(1) of the BIT (the “MFN clause’) which requires the
Respondent to accord the Claimant treatment no less favourable than that
accorded to investors of third States and contends that the Slovak Republic is
party to a number of bilateral investment treaties which accord investors a
right to bring arbitration proceedings in respect of alleged unfair and
inequitable treatment and in respect of all aspects of alleged expropriation or

similar measures;

(4) with regard to the procedural objection, the Claimant denies that compliance
with the procedural requirements relied on by the Respondent is a condition
for the jurisdiction of the Tribunal and maintains that it has, in any event,

complied with those requirements.

It is common ground between the Parties that if the Respondent succeeds on either the
intra-EU BIT objection or the indirect investment objection, the result will be to deprive
the Tribunal of jurisdiction in respect of all the claims. If the Respondent succeeds on
its Article 8 objection, the Tribunal will be deprived of jurisdiction in respect of the
claims under Articles 2 and 4 of the BIT but its jurisdiction to address the claims under
Article 5 of the BIT will be unaftected. The procedural objection applies only to the
claims for alleged breach of Article 2 of the BIT.
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F. RELIEF REQUESTED

51. The Respondent requests that the Tribunal enter an award:

i. in favour of the Slovak Republic and against the Claimant, dismissing the

Claimant’s claims for lack of jurisdiction in their entirety and with prejudice;

ii. pursuant to paragraphs 1 and 2 of Article 40 of the UNCITRAL Rules,
ordering that the Claimant bear all the costs of the arbitration, including the

Respondent’s costs for legal representation and assistance.'
52.  The Claimant requests that the Tribunal enter an award:

i. in favour of the Claimant and against the Respondent, assuming jurisdiction
over the Claimant’s claims and dismissing the Respondent’s objections to

jurisdiction;

ii.  that, pursuant to paragraphs 1 and 2 of Article 40 of the UNCITRAL Rules,
the Respondent bear all the costs of this arbitration, including the Claimant’s

costs for legal representation and assistance. "

G. THE STRUCTURE OF THE AWARD

53. The Award is structured as follows.
Chapter II deals with the three variants of the Respondent’s intra-EU BIT objection.

Chapter III considers the differences between the Parties regarding the proper
translation of the Treaty into English.

Chapter 1V deals with the indirect investment objection.

Chapter V deals with the Article 8 objection. Section A deals with the meaning of
Article 8 of the BIT; Section B considers the Claimant’s argument that the Slovak

Constitutional Court has already decided that the Amendments were an unlawful

'* Respondent’s Memorial on Jurisdiction, §306; Respondent’s Reply on Jurisdiction, 9581.
' Claimant’s Counter-Memorial on Jurisdiction, 9444; Claimant’s Rejoinder on Jurisdiction, 9322.
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interference with property rights; Section C examines the Claimant’s argument based

upon the MFN provision in Article 3 of the BIT.
Chapter VI considers the procedural objection.
Chapter VII addresses the question of costs.

Chapter VIII sets out the Tribunal’s conclusions and the Order regarding the

jurisdictional objections.

The Tribunal has considered carefully the submissions made by the Parties, as well as
the observations of the Government of Austria, the Government of the Czech Republic
and the European Commission, all of which were helpful and for which the Tribunal
thanks their respective authors. All of the points made in those submissions have been
fully taken into account by the Tribunal even if the Tribunal does not repeat them in its
reasoning. In its Award, the Tribunal addresses what it considers to be the factors

which are determinative of each of the issues which it is required to decide.
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II. FIRST OBJECTION: THE INTRA-EU BIT ISSUE

A. INTRODUCTION

55. The Respondent’s intra-EU BIT objection has three separate strands.

56. First, the Respondent considers that the BIT as a whole is not applicable by virtue of
the principle stated in Article 59 of the Vienna Convention on the Law of Treaties,
1969 (“VCLT”), having been terminated by the accession of Slovakia to the European
Union in 2004, since it considers that the ECT, to which Slovakia became party on
accession, is incompatible with the BIT.'" Article 59 VCLT provides, in relevant part

as follows:

Article 59
Termination or suspension of the operation of a treaty implied by conclusion of a
later treaty

1. A treaty shall be considered as terminated if all the parties to it conclude a later
treaty relating to the same subject matter and:

(a) it appears from the later treaty or is otherwise established that the parties
intended that the matter should be governed by that treaty; or

(b) the provisions of the later treaty are so far incompatible with those of the
earlier one that the two treaties are not capable of being applied at the same time.

2. The earlier treaty shall be considered as only suspended in operation if it
appears from the later treaty or is otherwise established that such was the intention
of the parties.

57. Secondly, even if the BIT as a whole has not been terminated, the Respondent
maintains that Article 8 cannot be applied, by virtue of the principle in Article 30(3) of
the VCLT, as it considers Article 8 to be incompatible with EU law."” Article 30 of the
VCLT provides as follows:

' Respondent’s Memorial on Jurisdiction, Section III; Respondent’s Reply on Jurisdiction, Section III.
7 Respondent’s Memorial on Jurisdiction, 99186-190; Respondent’s Reply on Jurisdiction, 9216-220.
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Article 30
Application of successive treaties relating to the same subject matter

1. Subject to Article 103 of the Charter of the United Nations, the rights and
obligations of States Parties to successive treaties relating to the same subject
matter shall be determined in accordance with the following paragraphs.

2. When a treaty specifies that it is subject to, or that it is not to be considered as
incompatible with, an earlier or later treaty, the provisions of that other treaty
prevail.

3. When all the parties to the earlier treaty are parties also to the later treaty but
the earlier treaty is not terminated or suspended in operation under article 59, the
earlier treaty applies only to the extent that its provisions are compatible with those
of the later treaty.

58. The Respondent summarises these two ways of putting its case in the Memorial on

Jurisdiction:

First, the Treaty ceased to be available as a basis for the arbitration of BIT
claims because under international law it must be considered to have been
terminated by the treaty granting Slovakia membership in the EU, or,
alternatively, because the Treaty’s investor-State arbitration clause became
inoperative due to its incompatibility with EU law."®

59.  Thirdly, independently of the application of the VCLT, the Respondent argues that this
pre-eminence of EU law has to apply in any case, because EU law, as part of Swedish
law, is part of the lex arbitri of this UNCITRAL arbitration (Section E) and thereby
renders Article 8 of the BIT inapplicable."

60. The Claimant argues that Article 8 of the BIT, and the BIT as a whole, are unaffected
by Slovakia’s accession to the European Union.” In support of its argument, the
Claimant discusses Articles 30, 59 and 65 of the VCLT. It also refers, in particular, to
the awards of the tribunals in Eureko B.V. v. Slovak Republic*' and Eastern Sugar B.V.

'8 Respondent’s Memorial on Jurisdiction, 96.

' Ibid., 9191-195; Respondent’s Reply on Jurisdiction, §41-61.

%% Claimant’s Counter-Memorial on Jurisdiction, §§76-110.

*! Eureko B.V. v. Slovak Republic, PCA Case No. 2008-13 (Award on Jurisdiction, Arbitrability and Suspension,
26 October 2010) (RL-156) (hereinafter “Eureko™).
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v. Czech Republic,” in which, it maintains, the precise arguments now advanced by the

Respondent have already been rejected.

In its amicus curiae brief, submitted pursuant to the invitation of the Tribunal,” the
European Commission maintains that the BIT deals with “subject matters that fall
squarely within the scope of the [ECT], specifically the rules on foreign investment

activity including post-establishment treatment and operation”

and is incompatible
with the principle of non-discrimination on grounds of nationality in EU law. It
maintains that EU law takes precedence over any conflicting provisions of a treaty
between EU Member States and notes that a private party cannot rely on such a treaty
to take advantage of dispute settlement mechanisms that conflict with EU law.” The
amicus curiae brief submitted by the Czech Republic also contends that the BITs which
it concluded with other EU Member States have been rendered obsolete on the
accession of the Czech Republic to the EU and that, in accordance with Articles 59 and
30(3) of the VCLT, Article 8 of the BIT should be regarded as having been
terminated.® By contrast, the Republic of Austria considers that the BIT is still in force

and endorses the reasoning of the tribunals in Eureko and Eastern Sugar, concluding

that the BIT and the ECT do not deal with the same subject-matter.”

The Tribunal will consider each of the three variations of the intra-EU BIT objection in
turn. Before doing so, however, it is necessary to consider the threshold question of

whether the VCLT is applicable to the relation between the BIT and the ECT.

B. WHETHER THE VCLT IS APPLICABLE
1. The Positions of the Parties

The initial position of the Respondent was that the VCLT, as a treaty to which the
Slovak Republic succeeded in 1993, is applicable to the relationship between the BIT
and the ECT.*® For the Respondent, the ECT forms part of international law, so that it

* Eastern Sugar B.V. v. Czech Republic, SCC Case No. 088/2004 (Partial Award, 27 March 2007) (RL-148)
(hereinafter “Eastern Sugar™).

 See 925, above.

** Observations of the European Commission, p. 2.

> Ibid., p. 4.

%% Observations of the Czech Republic, q13-23.

7 Observations of the Republic of Austria, pp. 2-6.

*¥ Respondent’s Memorial on Jurisdiction, 937.
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is international law which must determine the relationship of the ECT with all the other
treaties to which the Slovak Republic is party, including the BIT.* Without taking a
clear theoretical position on the applicability of the VCLT in its Memorial on
Jurisdiction, the Respondent in practice analysed the relationship between the BIT and

the ECT by reference to Articles 59 and 30(3) of the VCLT.*

64. The Claimant responds that the ECT is not an ordinary treaty and that EU law should
not be regarded as part of international law but rather as a body of law which forms part
of the law of each Member State. In the Claimant’s view, “European Union law is not
part of ordinary international law’”', so that the VCLT is not applicable to the
relationship of the ECT with international treaties such as the BIT. In other words,
“this special legal character of EU law — as being domestic, rather than international
law, leads to the conclusion that neither Article 30 nor Article 59 VCLT are applicable
in the present case.””

65. The Claimant also advances a separate argument that, if the VCLT is applicable to the
relationship between the BIT and the ECT, and if the two agreements are indeed
incompatible, the BIT should not be regarded as having been terminated, because the
Slovak Republic has not followed the procedure for termination required by Article 65
ofthe VCLT. Article 65 ofthe VCLT provides as follows:

Article 65

Procedure to be followed with respect to invalidity, termination, withdrawal from

or suspension of the operation of a treaty
1. A party which, under the provisions of the present Convention, invokes either a
defect in its consent to be bound by a treaty or a ground for impeaching the
validity of a treaty, terminating it, withdrawing from it or suspending its operation,
must notify the other parties of its claim. The notification shall indicate the
measure proposed to be taken with respect to the treaty and the reasons therefor.
2. If, after the expiry of a period which, except in cases of special urgency, shall
not be less than three months after the receipt of the notification, no party has
raised any objection, the party making the notification may carry out in the manner
provided in article 67 the measure which it has proposed.

* Ibid., 1939, 42.

* Ibid., §39.

*! Claimant’s Counter-Memorial on Jurisdiction, §101.

32 Ibid.
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3. If, however, objection has been raised by any other party, the parties shall seek
a solution through the means indicated in Article 33 of the Charter of the United
Nations.

4. Nothing in the foregoing paragraphs shall affect the rights or obligations of the
parties under any provisions in force binding the parties with regard to the
settlement of disputes.

5. Without prejudice to article 45, the fact that a State has not previously made the
notification prescribed in paragraph 1 shall not prevent it from making such
notification in answer to another party claiming performance of the treaty or
alleging its violation.

In its Reply on Jurisdiction, the Respondent maintains that the VCLT, as such, is not
applicable, because Article 4 of the VCLT provides that the VCLT is applicable only to
treaties concluded by States after the VCLT became applicable to them. The
Respondent contends that the VCLT entered into force for it in 1993, whereas it must
be deemed to have concluded the BIT in 1990 or 1991. Nevertheless, according to the
Respondent, Articles 59 and 30(3) of the VCLT state rules of customary international
law which are applicable even though the VCLT, qua treaty, is not. It argues, however,
that the provisions of Article 65 of the VCLT did not reflect customary international

law and were, therefore, inapplicable with regard to the present case.

As an answer to this new argument on the part of the Respondent, the Claimant
maintains, in its Rejoinder on Jurisdiction, that the BIT cannot be regarded as having
been concluded by Slovakia until it became binding upon Slovakia in 1995. It was
therefore concluded subsequent to the VCLT and the VCLT is applicable in its

entirety.”

2. The Tribunal’s Analysis

The Tribunal will first examine the general issue of the applicability of the VCLT to the
relationship between an intra-EU BIT and the ECT, as well as the law flowing from the
ECT, and will then deal separately with the issue of the applicability or non-
applicability of the VCLT to the particular BIT in this case in light of the State

succession that followed the dissolution of the Czech and Slovak Federal Republic.

*3 Claimant’s Rejoinder on Jurisdiction, 418-25.
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(1) Application of the VCLT to the relations between the EU treaties and intra-EU BITs

69. The Tribunal begins by stating that, in its opinion, EU law is part of international law,
even if, at the same time, it is also part of the internal legal order of each EU Member
State. This dual nature of EU law has already been underscored by the AES tribunal,
which stated:

Regarding the Community competition law regime, it has a dual nature: on the one
hand, it is an international law regime, on the other hand, once introduced in the
national legal orders, it is part of these legal orders.™

70. EU law is international law, first and foremost because it is based upon an international
treaty, the ECT. It was for that reason that the European Court of Justice (the “ECJ”)

stated, in the famous and often cited case Van Gend en Loos, that

The Community constitutes a new legal order of international law for the benefit
of which the states have limited their sovereign rights ... *’

71. It is the Tribunal’s view that EU law is a subsystem of public international law. The
fact that EU law has some special features — like the direct effect of some of its
decisions in the national legal orders of its Member States — and forms part of national
law does not render this corpus of rules completely different from international law,
which is also incorporated — whether automatically in monist countries or through the

requisite constitutional procedure in dualist countries — into national legal orders.

72.  The tribunal in the Eureko case, applying a Slovak BIT similar to the one at issue here,

has also recognised that EU law is part of international law:

In the view of the Tribunal, the proper framework for its analysis of these
arguments is, in the first place, the framework applicable to the legal instrument
from which the Tribunal derives its prima facie jurisdiction. Just as the Court of
Justice of the European Communities has held that its own perspective is dictated
by the treaties that established it, so the perspective of this Tribunal must begin
with the instrument by which and the legal order within which consent originated,

* AES Summit Generation Limited and AES-Tisza Eromii Kft v. The Republic of Hungary, ICSID Case No.
ARB/07/22 (Award, 23 September 2010), §7.6.6 (hereinafter “AES v. Hungary”).

%% Case 26/62, NV Algemene Transporten Expeditie Onderneming van Gend & Loos v. Netherlands Internal
Revenue Administration, [1963] ECR 1 (RL-94), Section B (hereinafter “van Gend & Loos”™).
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i.e., the first stage described above. That framework is the BIT and international
law, including applicable EU law.*

Since EU law has to be analysed as a system of international law and the ECT as a
treaty governed by international law, its relationship with the BIT is itself a matter
governed by the relevant rules of public international law. The Tribunal must,

therefore, ascertain the content of those rules.

It is clear that the BIT and the ECT are both treaties within the meaning of Article
2(1)(a) of the VCLT, so that their respective interpretation and interaction is potentially
governed by the provisions of the VCLT, and subsidiarily by any other applicable rule

of international law.

The same conclusion regarding the applicability of the VCLT was adopted by the

tribunal in the Eastern Sugar case, applying a BIT similar to the one at issue here:

The Arbitral Tribunal is of the view that in the absence of more specific legal
provisions, the effect of the Czech Republic accession to the European Union, a
regional multilateral treaty, on the BIT must be judged by the law of Nations, and
in particular the Vienna Convention on the Law of Treaties dated 1969."

The Tribunal’s conclusion, therefore, is that the VCLT is in principle applicable to the
relationship between the BIT and the ECT. The Tribunal will accordingly examine
whether the application of the VCLT is barred by the non-retroactivity provision in its

Article 4.

Whether the BIT was concluded before or after Slovakia became party to the VCLT

The starting point of the new argument presented by the Respondent in its Reply is the
principle stated in Article 4 of the VCLT, which provides that the Convention “applies
only to treaties which are concluded by States after the entry into force of the present
Convention with regard to such States.” The Respondent argues that “concluded” in
this provision means “ratified”, rather than “entered into force”; the Respondent then
argues that, because of the rules on State succession, the VCLT does not apply to the

situation dealt with by the Tribunal:

*® Eureko, supra note 21, 1228 (emphasis added).
37 Eastern Sugar, supra note 22, 156.
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The Treaty was concluded on October 15, 1990 and entered into force in the
relations of Austria and Czechoslovakia on October 1, 1991. The Slovak Republic
emerged as a successor sovereign State on January 1, 1993. The applicability of
the Treaty by way of state succession was confirmed by an exchange of diplomatic
notes on 4 August and 25 November 1994, entering into force on January 1, 1995.

On the other hand, by way of a declaration of succession filed with the Secretary-
General of the United Nations on May 19, 1993, Slovakia is bound by the
provisions of the VCLT as of January 1, 1993. In light of Article 4 VCLT, this
would mean that the provisions of the Vienna Convention apply only to treaties
which are concluded by Slovakia and other States parties to the Convention after
January 1, 19937

Although the Respondent’s precise argument is not entirely clear, it appears that the
latter must have relied on the date of the initial “conclusion” or initial ratification of the

BIT by Czechoslovakia in 1990 and not its entry into force for Slovakia in 1995.

The Tribunal does not need to address the question of whether a treaty can be said to be
concluded, within the meaning of this term in Article 4 of the VCLT, when it is ratified
or only when it enters into force, as both the exchange of diplomatic notes in the
framework of the process of State succession — which can be considered as equivalent
to a ratification by the successor State — and the entry into force of the BIT for
Slovakia, took place after Slovakia became bound by the VCLT. Indeed, once Slovakia
became an independent successor State, it could not be bound by the BIT,
notwithstanding the fact that its predecessor State had signed and ratified the BIT, until
it had taken the steps necessary to succeed to the BIT. Only once it had taken those
steps could it be regarded as having concluded the BIT. In the present case, Slovakia

did not take those steps until after it had become bound by the VCLT.

This conclusion is confirmed by information given by Austria in its submission, which
explains that, as regards the BIT an Exchange of Diplomatic Notes took place in 1994,
and the BIT entered into force between Austria and the Slovak Republic in 1995, after
the entry into force of the VCLT:

The Agreement between the Republic of Austria and the Czech and Slovak
Federative Republic on the Promotion and Protection of Investments was signed
on 15 October 1990 and entered into force on 1 October 1991 (...). Following the
dissolution of the Czech and Slovak Federative Republic, Austria and the newly
independent Slovakia jointly identified the BIT, among other treaties, to be in

*¥ Respondent’s Reply on Jurisdiction, §981-82.
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force and applicable between them by means of an Exchange of Diplomatic Notes
(See Federal Law Gazette No. 1046/1994). Moreover, the Exchange of
Diplomatic Notes also amended the BIT, so as to insert the designations “Slovak
Republic” and “Slovak” into the text of the Agreement as appropriate.™

81. In other words, the BIT would not have become applicable between Austria and the
Respondent had it not been for the Exchange of Notes. The Tribunal therefore
concludes that the BIT cannot be considered to have been concluded by the Respondent
until, at the earliest, the date of the Exchange of Notes in 1994. Since the VCLT
became applicable to Slovakia on 1 January 1993, it therefore applies to the relations
between the BIT and the ECT, the latter treaty having entered into force for Slovakia on
1 May 2004.

C. THE APPLICATION OF ARTICLE 59 OF THE VCLT

82. The Tribunal will now turn to the question whether the effect of Article 59(1) of the
VCLT is that the BIT was terminated upon the Slovak Republic’s accession to the EU.

1. The Positions of the Parties and the Amici Curiae

(1) The Respondent

83. According to the Respondent, there are three conditions for the application of Article
59 of the VCLT: (1) the parties to the earlier and later treaty must coincide; (2) the
treaties must relate to the same subject matter, and (3) either (i) the intention of the
contracting parties must have been to govern the subject matter of the treaties by the
later treaty, or (ii) there must be incompatibility between the provisions of the earlier
and the later treaty, which makes it impossible to apply both treaties simultaneously.*’
The Respondent argues that the above requirements for the application of Article 59(1)
of the VCLT have been met in the case of the BIT and the ECT.

84. The Respondent submits that it is beyond dispute that the 2003 Treaty of Accession, by
which it became a Member State of the EU and a Party to the ECT, was concluded after

%% Observations of the Republic of Austria, p. 1.
* Respondent’s Memorial on Jurisdiction, 953.
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the conclusion of the BIT and that both Austria and the Respondent are States Parties to
the Treaty of Accession as well as the BIT.*!

85. The Respondent argues that the BIT and the EC Treaty “relate to the same subject
matter.” The Respondent submits, consistent with the International Law Commission
Report on Fragmentation of International Law (hereinafter the “ILC Report”), that the
“criterion of sameness must be considered fulfilled if two different rules or sets of rules

are invoked in regard to the same factual situation.”*

Contrary to the findings of the
Eastern Sugar tribunal, and as the Eureko tribunal acknowledged, “[n]othing in Article
59 requires that the two treaties should be in all respects co-extensive; but the later
treaty must have more than a minor overlap or incidental overlap with the earlier
treaty.”* The Respondent submits that “the fundamental purpose of both treaties is to
broaden and strengthen mutual economic relationships, to promote the flow of capital
and the economic development of the Parties, while guaranteeing the protection of

private parties involved in the process.”*

The Respondent also advances several
specific ways in which the EC Treaty and the BIT relate to a common subject matter,
namely that the EC Treaty’s protection of an investment made in an EU Member State
extends to the “same circle of entities”, covers the same types of investments, offers the

same concrete protections, and provides comparable systems of remedies as the BIT.*

86. Relying on the Charter of Fundamental Rights of the European Union (“Charter”) and
the jurisprudence of the European Court of Human Rights (“ECtHR”), the Respondent
discusses four particular areas of substantive investment protection where it submits
that EU law provides for equivalent protection to that found in the BIT: expropriation,

fair and equitable treatment, full protection and security, and free movement of

* Ibid., 954.

*2 Ibid., 9955-120; Respondent’s Reply on Jurisdiction, 4993-105.

* Respondent’s Memorial on Jurisdiction, 455, citing International Law Commission, Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion of International Law, Report of
the Study Group of the International Law Commission, 13 April 2006, UN Doc. No. A/CN.4/L.682 (RL-175),
923 (hereinafter “ILC Report”) (emphasis in original).

* Respondent’s Memorial on Jurisdiction, 456 (emphasis in original), citing Eureko, supra note 21, 4242.

* Ibid., 160.

* Ibid., 1965-85, 113, 119.
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capital.¥’ According to the Respondent, this equivalent protection leads to the

conclusion that the ECT and the BIT relate to the same subject matter.

87. The Respondent asserts that the Eureko tribunal erroneously concluded that the
protection against expropriation under Article 5 of the Netherlands-Czech and Slovak
Federal Republic (“CSFR”) BIT was not coextensive with the right to property as
secured by EU law.”® The Respondent refers to the case law of the ECJ which stresses

9949

that the “right to property is guaranteed in the EU legal order.

88. With respect to fair and equitable treatment under Article 2(1) of the BIT, the
Respondent submits that it only incorporates the minimum standard under customary
international law. According to the Respondent, the standard so defined mirrors the
protections provided under EU law which go “far beyond the principle of non-
discrimination.” The Respondent points to the ECJ’s determination that freedom of
establishment under EU law mandates that any obstacles, restrictions or hindrances to

the enjoyment of this freedom be removed.”!

89. Regarding the overlap between EU law and the BIT concerning full protection and
security, the Respondent distinguishes the BIT in this case from the BIT at issue in the
Eureko award and notes that the present BIT does not impose an additional substantive
obligation of “full protection and security.””> The Respondent asserts that, in any event,
EU law provides an equivalent protection to the obligation to accord “full protection

9953

and security”™ which it argues only relates to the physical protection of foreign

investment.>

90. The Respondent additionally argues that there is complete overlap between the free

transfer of payments guaranteed in Article 5 of the BIT and Article 56 of the EC Treaty,

7 Ibid., 978-112.

* Ibid., 486, citing Eureko, supra note 21, 261.

* Ibid., Respondent’s Memorial on Jurisdiction 489, citing Case C-44/79, Liselotte Hauer v. Land Rheinland-
Pfalz [1979] ECR 1-3727 (RL-85), 97.

> Ibid., §100.

> Ibid., citing Case C-255/97, Pfeiffer Grosshandel GmbH v. Lowa Warenhandel GmbH [1999] ECR 1-2835
(RL-93); Case C-153/02, Valentina Neri v. European School of Economics (ESE Insight World Education
System Ltd) [2003] ECR [-13555 (RL-80); Case C-411/03, Sevic Systems [2005] ECR 1-10805 (RL-113).

>2 Ibid., §106.

>3 Ibid., 19109-110; Respondent’s Reply on Jurisdiction, §9106-146.

> Respondent’s Reply on Jurisdiction, 9118-119, citing Saluka Investments BV v. The Czech Republic (Partial
Award, March 17 2006) (RL-235), 9484 (hereinafter “Saluka’).
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which prohibits restrictions on the movement of capital and payments between EU

Member States.>

Furthermore, the Respondent stresses that EU law “does contain limitations on the right
of Member States to expropriate property” since Member States are obliged to respect
fundamental human rights when implementing EU law and EU law has a broad scope

of application.”

Finally, the Respondent argues that both the BIT and the EU have comparable systems
of remedies for investments impaired by State action, pointing to the various EU
mechanisms available to investors.”” The “complete” remedial system established by
the EC Treaty is, according to the Respondent, “at least as favourable to investors” as
the arbitration mechanism established under Article 8 of the BIT, particularly in light of

the narrow scope of the latter.*®

As to the last condition for the application of Article 59(1) of the VCLT, the
Respondent argues that, by virtue of the Slovak Republic’s accession to the EU, the
States Parties to the BIT manifested their intention to have the subject matter of the BIT

governed by EU law.”

The Respondent discusses the test for “intention”, pointing to Article 59(1)(a) of the
VCLT, which it argues concerns situations in which a treaty is “implicitly terminated”

even if the parties have not expressly provided for it.*

Relying on the ILC Commentary on the Law of Treaties for the proposition that the
intention of the parties is a “matter of construction of the two treaties”, the Respondent
concludes that, because of its later date, the Treaty of Accession is “key to determining,
in its terms and in the circumstances of its conclusion” the intention of the parties to the

61

BIT as to the BIT’s termination or continuation.®” The Respondent argues that “intent

may be discerned in the relative importance and scope of the two treaties,” and the fact

> Respondent’s Memorial on Jurisdiction, §111.
*% Respondent’s Reply on Jurisdiction, §§122-129 (emphasis in original).
3" Respondent’s Memorial on Jurisdiction, 9113-119.

58 Ibid.

, 9114-118, 119; Respondent’s Reply on Jurisdiction, §9139-144.

> Respondent’s Memorial on Jurisdiction, §§121-136; Respondent’s Reply on Jurisdiction, §9147-152.
%9 Respondent’s Memorial on Jurisdiction, 4121.

! Ibid,
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that the earlier treaty contains more specific rules is not preclusive of an implicit
termination.®” Furthermore, the ILC Report provides that “the principle of lex specialis
may be overridden by treaties of a more general character by virtue of their ‘relevance’

or ‘importance’.”*

96. According to the Respondent, the Parties’ intent to supplant the BIT is demonstrated by
an overriding commitment to a pervasive internal market and common commercial
policy, with the corresponding removal of obstacles to the free movement of goods,
persons, services and capital.** The Respondent also stresses, as proof that bilateral
investment treaties are obsolete in the relations of the EU Member States inter se, that
“no BIT has been concluded between EU Member States after their accession into the

EU.”

97. The Respondent claims that it has established far more than a minor or incidental

overlap between the BIT and the EC Treaty.®

98. The Respondent argues that the incompatibility between the provisions of the ECT and
those of the BIT is such that the two treaties cannot be applied at the same time and that
therefore, pursuant to Article 59(1) of the VCLT, the BIT must have been terminated
by the Respondent’s accession to the ECT.”” The Respondent maintains that
incompatibility between the provisions of the BIT and EU law must be construed
broadly and is established on four grounds: (a) fundamental freedoms may be
incompatible with BIT protections; (b) measures by Member States that restrict
fundamental freedoms in conformity with EU law may breach BIT protections; (c)
competition and regulatory law essential for the functioning of the single European
market may conflict with BIT provisions and; (d) the BIT dispute settlement provision

infringes the exclusive jurisdiction of the ECJ to interpret EU law.*

82 Ibid., q122.

% Ibid., q123.

%% Ibid., 99126-132.

% Ibid., q129.

% Ibid., §9133-136.

%7 Ibid., 99137-181; Respondent’s Reply on Jurisdiction, q153-205.
6% Respondent’s Reply on Jurisdiction, §205.
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The Respondent discusses the test for “incompatibility”, relying on the ILC Report, to
argue that “incompatibility may arise ... when a treaty frustrates the goals of another
treaty without there being any incompatibility stricto sensu between their respective

provisions.”*

The Respondent considers a wide range of EU regulatory provisions which restrict
compliance with the provisions of the BIT.” The Respondent submits two particular
categories of such EU regulatory provisions: (a) EU legal rules which would prevent a
BIT Party from honouring specific guarantees given to the investor,” and (b) EU legal
rules which generally and negatively alter the legal environment in which the investor
operates.”” The Respondent therefore argues that the “application and enforcement” of
EU law could constitute a breach of obligations under the BIT, or that meeting

obligations under the BIT could result in a violation of EU law.”

The Respondent advances two arguments in support of its position that the investor-
state dispute settlement mechanism established in Article 8 of the BIT is incompatible
with EU law. First, the Respondent argues that Article 8 of the BIT is incompatible
with the ECT provisions on the exclusive jurisdiction of EU judicial institutions
pursuant to Article 292 EC Treaty, since the Tribunal may fail properly to take EU law
into account.” Secondly, the Respondent submits that the existence and applicability of
Article 8 of the BIT has already breached EC Treaty provisions on non-discrimination
under Article 12 of the EC Treaty since it creates preferential treatment not tolerated
under EU law by allowing Austrian investors to choose from different enforcement

options not available to other EU investors.”

Additionally, the Respondent highlights the proceedings (the EU Pilot case)
commenced by the European Commission (“EC”) against the Slovak Republic,

wherein the EC expressed serious concerns regarding the compatibility of the

%% Respondent’s Memorial on Jurisdiction, qq138-143, citing ILC Report, supra note 43, 924 (emphasis in
original).

0 Ibid., q145.

" Ibid., §9147-149.

"2 Ibid., q145.

3 Ibid., §9147-149.

™ Ibid., §9153-173.

7 Ibid., 99174-181; Respondent’s Reply on Jurisdiction, q171-174.
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Netherlands-Slovakia BIT with EU law, as another indication of the incompatibility of
the Treaty with EU law.”

103. The Respondent takes note of the Eureko tribunal’s findings that the uniformity of EU
law can be preserved in set aside proceedings in national court based on public policy,
pursuant to the ECJ’s Eco Swiss decision which qualified a violation of EU competition
law as a matter of public policy.”” However, the Respondent argues that it is unclear
which rules of EU law apart from competition law enjoy the status of public policy, and
that the public policy provisions in the New York Convention and the Swedish
Arbitration Act (1999), respectively, are narrow in scope and would not provide a

safeguard for EU law issues that may arise under Article 8 of the BIT.”

104. Furthermore, the Respondent disputes the argument that the discrimination inherent in
the BIT due to its protections being available solely to Austrian or Slovak nationals can
be cured by extending the benefit of the BIT to all other EU investors. The Respondent
submits that the “extension doctrine” cannot be relied upon to “undo a breach that has
already occurred” and the fact that it only harms potential investors rather than the
Claimant is irrelevant since this discrimination establishes incompatibility with EU law,

which is relevant for the purposes of Article 59 VCLT.”

105. Lastly, the Respondent argues that Article 65 of the VCLT, which requires notification
in the case of termination or suspension of the operation of a treaty, does not apply to
Article 59 of the VCLT.* Instead, the Respondent asserts that, pursuant to Article 59,
“there is no explicit requirement under the law of treaties for notification in case of
termination or suspension of the operation of a treaty by the conclusion of a subsequent
treaty.”' The Respondent argues that the premise underlying Article 59 of the VCLT is

to regulate cases where the conclusion of a later treaty is not clear evidence of the

7% Respondent’s Reply on Jurisdiction, §9206-209, discussing Pilot Case 1786/11/MARK (RL-389), p. 2
(hereinafter “EU Pilot Case”).

" Respondent’s Memorial on Jurisdiction, §165; Respondent’s Reply on Jurisdiction, 4204, Citing Case C-
126/97 Eco Swiss China Time Ltd v. Benetton International NV [1999] ECR 1-3055 (RL-77), 437 (hereinafter
“Eco Swiss™).

" Respondent’s Memorial on Jurisdiction, 9166-172; Respondent’s Reply on Jurisdiction, §204.

7 Respondent’s Memorial on Jurisdiction, §9177-185; Respondent’s Reply on Jurisdiction, §9178-183.

% Respondent’s Memorial on Jurisdiction, q182-185; Respondent’s Reply on Jurisdiction, 9962-79.

81 Respondent’s Memorial on Jurisdiction, q182-183; Respondent’s Reply on Jurisdiction, 963.
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parties’ consent to abrogate the earlier treaty.”> The Respondent notes that State
practice supports the conclusion that termination pursuant to Article 59 of the VCLT is
not subject to the procedural requirements of Article 65 VCLT.* The Respondent
therefore criticises the Eureko tribunal’s finding that Article 59 VCLT is subject to

Article 65 VCLT procedural requirements, calling it a fundamental error.™

(2) The Claimant

106.

107.

The Claimant argues that the Tribunal should first look at the wording of the BIT itself,
instead of turning to extrinsic evidence.* The Claimant notes that the language of the
BIT indicates that the Contracting States foresaw and provided for the possibility that
they may enter into international obligations with one another and third parties in the
future, citing as evidence Articles 3(2) and 7 of the BIT.* Article 3(2) of the BIT
creates an exception to Most-Favoured Nation treatment for “present and future
privileges accorded by one Contracting Party to the investors of a third State or their
investments in connection with: (a) [a]n economic union, tariff union, common market,
free trade zone or economic community.”’ The Claimant argues that these exceptions
fit perfectly with Austria’s and Slovakia’s accession to the EU.** Article 7 of the BIT
stipulates that the BIT will remain in full force and effect unless a more favourable
regime takes precedence.” Thus, the BIT already explicitly provides conflict rules for
the case where one or both parties to the BIT join a community such as the EU. In the
present case, since accession to the EU did not create a more favourable treatment for
investor-State disputes, the Claimant asserts that the BIT remains unaffected by

Slovakia’s accession to the EU.”

The Claimant argues that the preconditions for termination under Article 59 VCLT
have not been met. The Claimant submits that there was no intent that the “matter” of

the BIT should be governed by EU law since it was not addressed in connection with

%2 Respondent’s Reply on Jurisdiction 966.
8 Ibid., 1977-78.

 Ibid., q79.

% Claimant’s Rejoinder on Jurisdiction, 927.
% Ibid., 1928-29.

¥ Ibid., {28.

5 Ibid., 929.

% Ibid., 1931-34.

% Ibid., §927-35.
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Slovakia’s accession to the EU.” Furthermore, the Claimant alleges that EU law and
the Treaty are not incompatible; the Treaty protects already existing investments
whereas EU law concentrates on the four freedoms which focus on the pre-
establishment phase.” In addition, the Claimant submits that insofar as the Treaty and

EU law regulate similar matters, they are parallel, but not contradictory.”

108. Regarding the application of Article 59(1) of the VCLT, the Claimant argues that the
provision envisages two possible avenues for implicit termination: (i) the intention to
abrogate the earlier treaty appears from the terms of the later treaty or is otherwise
established or (ii) the provisions of the later treaty “are so far incompatible that they are

not capable of being applied at the same time.”**

109. Regarding the first option, the Claimant states that “[nJowhere does the Accession
Treaty say that the Treaty is abrogated and nowhere does it say that the Accession
Treaty and EU law ‘govern the matter’ of bilateral investment treaty protection.”” As
to the second option, the Claimant notes that the incompatibility between the two
treaties must be sufficient to demonstrate the intent to completely abrogate the earlier
treaty.”® The Claimant argues that termination pursuant to Article 59 of the VCLT
requires the treaties to strictly relate to the same subject matter, and that EU law and the
BIT do not relate to the same subject matter.”” The Claimant asserts that “[t]o accede a
community is simply not the same as a specific investment protection regime providing

for investor-State arbitration.”®

110. The Claimant further distinguishes the BIT and EU law: (i) EU law does not provide
for any guarantees relating to legal property regimes since the regulation of property is
controlled by Member States, (i) the ECJ does not provide for the protection of
fundamental rights, (iii) the aim and purpose of the treaties are different, the BIT

dealing only with economic aims and the EU Treaty also addressing political aims, and

° Claimant’s Counter-Memorial on Jurisdiction, 995.

°2 Ibid., 996.

% Ibid., 997; Claimant’s Rejoinder on Jurisdiction, §962-74.
% Claimant’s Rejoinder on Jurisdiction, 39.

% Ibid., 40.

% Ibid., 141.

°7 Claimant’s Rejoinder on Jurisdiction, §441-56.

% Ibid., 944-45.
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(iv) the ECJ is not a court set up to protect investors.” Pointing to the Eco Swiss case,
the Claimant argues that EU law does not prohibit arbitral tribunals from interpreting

EU law; instead, the two “concepts” work “in parallel.”'*

Contrary to any intention to terminate or suspend treaties, the Claimant points to Article
6(12) of the Act Concerning the Conditions of Accession attached to the Treaty of
Accession, which it argues, explicitly contemplates subsequent measures to adjust
rights and obligations under prior international agreements rather than their automatic

termination or suspension.'”!

The Claimant maintains that the ECJ has ruled that EU Member States “may conclude
bilateral treaties between themselves.”'” The Claimant distinguishes the two ECJ
judgments on BITs which found that these infringed EU law, noting that these were
BITs concluded between EU Member States and third countries and are therefore not

relevant to the present case.'”

Finally, the Claimant points to actions of the Slovak
Republic that, according to the Claimant, demonstrate that the Respondent “did not
assume that intra-EU BITs would be ineffective”: (i) neither party denounced the BIT;
(i1) a letter from the Respondent stating that the health insurance laws would be in
accordance with BITs; (iii) assurances made by the Respondent to the Netherlands
regarding the validity of the Netherlands-CSFR BIT; (iv) the Respondent’s amendment
of its BIT with Romania in light of that country’s forthcoming accession to the EU
which did not alter the dispute resolution clause, and; (v) the inclusion of the Treaty on

104

the Slovak Republic’s Ministry of Foreign Affairs homepage listing all current BITs.

Turning to the case law, the Claimant emphasises that the Eureko tribunal found that
the preconditions for termination under Article 59 of the VCLT were not met since “the
EC Treaty does not relate to the same subject matter as the Netherlands-CSFR BIT.”'”

Instead, the tribunal found that the protections available in the BIT were broader than

% Ibid., |45-47, 51.

1 Ibid., 952-55, citing Eco Swiss, supra note 77.

%Y Aet Concerning the Conditions of Accession, dated 23 September 2003 (RL-5), p. 37.

192 Claimant’s Counter-Memorial on Jurisdiction, 94105-110.

1% Claimant’s Counter-Memorial on Jurisdiction 107, citing Case C-205/06, Commission v. Austria [2009]
ECR I-1301 (R-87); Case C-249/06, Commission v. Sweden [2009] ECR I-1335 (RL-63); Case C-118/07,
Commission v. Finland [2009] ECR 1-10889 (RL-62).

1% Claimant’s Counter-Memorial on Jurisdiction, 9108.

' Ibid., citing Eureko, supra note 21, §239fF.
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those available under EU law, although it accepted that there may be a certain
duplication of rights.'"” The Claimant also points to the Eureko tribunal’s findings that
(1) there is no rule in EU law that would prohibit investor-State arbitration, (ii)
transnational arbitration is commonplace within the EU, and (iii) the ECJ does not have

an “interpretative monopoly” on considering and applying EU law.'”’

114. The Claimant also discusses Eastern Sugar, another case under the Netherlands-CSFR
BIT where the tribunal found that neither the Europe Agreement with the Czech
Republic'® nor the Treaty of Accession provided that the BIT was terminated, and that
the BIT and EU law “do not cover the same precise subject matter” so that Article 59 of
the VCLT does not apply.'” Furthermore, the Eastern Sugar tribunal held that if the
BIT gives greater rights to the Netherlands and Dutch investors over other EU
investors, then “it will be for those other countries and investors to claim their equal

rights. The fact that these rights are unequal does not make them incompatible.”'"’

115. The Claimant also submits that any termination under Article 59 of the VCLT must
follow the procedure laid out in Article 65 VCLT, requiring explicit termination by
notice of the grounds to the other Party and that no notice was provided by either State

Party to the BIT.'"

(3) The Amici Curiae

116. The EC requests the Tribunal to declare that it has no jurisdiction.''> The EC alleges
that arbitral awards rendered in breach of EU public order, such as those rendered
pursuant to agreements between EU Member States which confer jurisdiction on
tribunals not bound by EU law and which rule on EU law, “cannot be recognised or

enforced in the European Union.”'"?

1% Ibid., 984-86, citing Eureko, supra note 21, 19249, 263-264.
7 1bid., 9488, citing Eureko, supra note 21, 9274, 277, 282-283.
1% Agreement Establishing an Association between the European Communities and their Member States of the
one part and the Czech Republic of the other part, concluded on 4 October 1993, entered into force on 1
February 1995 (hereinafter “Europe Agreement with the Czech Republic”).
1% Claimant’s Counter-Memorial on Jurisdiction, 989, citing Eastern Sugar, supra note 22, §9158-177.
11? Claimant’s Counter-Memorial on Jurisdiction, 490, citing Eastern Sugar, supra note 22, §170.
1bid.
"2 Observations of the European Commission, p. 5.
"3 I1bid., p. 2.
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The EC does not base its submissions upon Article 59 VCLT, since the application of
that provision is a matter of public international law and the EC confines its arguments
to EU law. Nevertheless, the EC maintains that the Treaty deals with “subject matters
that fall squarely within the scope of the Treaty [on] the Functioning of the European
Union” (“TFEU”), specifically the rules on foreign investment activity including post-

4

establishment treatment and operation.''* The EC submits that the principle of non-
discrimination on grounds of nationality requires the same treatment of investors from
all EU Member States “as regards both substantive standards of protection and

procedural remedies.”' "’

The EC notes that where arbitration claims involve questions of the “application and
interpretation of law covered by the EU treaties, EU law takes precedence. Where
there is a conflict with EU law, the general international law rule of ‘pacta sunt
servanda’ does not apply to treaties concluded between EU Member States.”''® The EC
stresses that it is the domestic courts of Member States which must ensure the correct
application of EU law and guarantee procedural and substantive protection to private
parties for breaches of EU law, with oversight by the ECJ to determine whether the
Member States have fulfilled their obligation under EU law and to rule on questions of
EU law as requested by EU domestic courts.'’” The EC submits that the “right of
individuals to compensation from Member States for breaches of EU law is firmly
grounded in EU law and is a principle inherent in the system of EU law.”'"® The EC
also notes that in the TFEU, EU Member States agreed not to submit disputes involving
the application or interpretation of EU law to a method of dispute settlement other than

those set out in the EU treaties.'"”

The EC further alleges that an “international agreement cannot affect the allocation of
responsibilities defined in the European treaties, including the autonomy of the
European Union legal system and the exclusive jurisdiction of EU courts”, and notes

that a private party cannot rely on an international agreement to justify a possible

"' Ibid. (emphasis in original).
" Ibid.

"9 Ibid., p. 4, citing Art. 344 TFEU; Case C-459/03 Commission v. Ireland [2006] ECR 1-4635 (RL-431), 177
(hereinafter “Mox Plant”).
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breach of EU law, nor can it rely on dispute settlement mechanisms that conflict with

the EU judicial system.'*’

120. The EC concludes by drawing attention to Opinion 1/09 delivered by the ECJ on 8
March 2011, which found that a court, set up outside the institutional and judicial
framework of the European Union to resolve patent-related disputes between private
parties, was not compatible with the provisions of European Union treaties.'”' The EC
relies on Opinion 1/09 to argue that “the investor-state arbitration mechanism set out in
the bilateral investment treaty on which the arbitral tribunal dealing with PCA Case No.
2010-17 was established is incompatible with the provisions of the European Union
treaties” since the Tribunal is outside the institutional and judicial framework of the
European Union, given that it cannot make references to the ECJ for issues relating to

interpretation of EU law and is not obliged to respect EU law.'*

121. The Czech Republic submits that the BITs it concluded with other EU Member States
are obsolete by virtue of its accession to the EU."® The Czech Republic submits that
Articles 59(1) and 30(3) of the VCLT designate the later treaty as the point of reference
to assess incompatibility and the intent to terminate the earlier treaty.'* The Czech
Republic notes that there are Member States which consider that BITs can function in
parallel to the EC Treaties and that there are Member States, like itself, which consider
the overlap between the BIT provisions and EU law to be substantial and do not intend

that BITs between EU Member States should remain in effect.'*

122. The Czech Republic finds that the procedures of Article 65 of the VCLT do not apply
to Article 59 of the VCLT which is a special case of abrogation through the parties’
consent, as evidenced by its practice with Norway."* The Czech Republic notes that

when it and Norway confirmed the validity of bilateral treaties concluded between the

120 Observations of the European Commission, p. 4.

"2 Ibid., pp. 4-5, citing ECJ Opinion 1/09, Opinion delivered pursuant to Article 218(11) TFEU, 8 March 2011,
ECR 2011 (RL-385) (hereinafter “Opinion 1/09”).

2 Ibid., p. 5.

123 Observations of the Czech Republic, §17.

"2 Ipid., 913-15.

125 Ibid., 916.

12 Ibid., 922-23.
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CSFR and Norway, the two States had agreed that a number of bilateral agreements had
been terminated in accordance with Article 59 of the VCLT."”

123. The Czech Republic submits that the incompatibility of the BIT with EU law is
established to the extent that the Tribunal finds that the BIT and EU law relate to the
same subject matter.'”” The Czech Republic also submits that the Tribunal should adopt
a broad view of “sameness” and incompatibility.”” The Czech Republic observes that
the Eureko tribunal employed an unduly strict understanding of incompatibility when it
found that the permissibility of an act under EU law and its prohibition under the BIT

did not constitute incompatibility. "

124. The Czech Republic alleges that to the “extent that EU law and the [Treaty] indeed
relate to the same subject matter, the dispute settlement mechanism established in
Article 8 of the BIT is incompatible with EU law.”"”' The Czech Republic notes that
arbitral tribunals established under Article 8 of the BIT cannot request a preliminary
ruling by the ECJ on the interpretation of EU law under Article 234 of the EC Treaty,
and that Article 8 of the BIT may violate the principle of non-discrimination under

Article 12 of the EC Treaty.'”

125. The Republic of Austria submits that the BIT is still in force."”” It mentions that in a
note dated 5 May 2011, the Respondent “informally indicated its interest in exploring
avenues to terminate the Agreement” but highlights that it was only a request for an
exchange of views and not a formal notification."”* 1In its reply on 20 May 2011,
Austria expressed its view that the BIT continues to be in force and indicated that it was
ready to enter into consultations under Article 9 of the BIT if so desired."”” Austria
observes that the issue of the /lex posterior rule of Article 59 of the VCLT has been
dealt with “in extenso by the Eastern Sugar and the Eureko tribunals” and that Austria

concurs with their findings, contending that none of the criteria of Article 59 of the

7 Ibid., §22.

28 Ibid., 31.

2 Ibid., 9927-29.

B0 1bid., 932.

B Ibid., 934.

2 Ibid., 1935-36.

133 Observations of the Republic of Austria, p. 1.
B4 Ibid.

133 Ibid.



126.

127.

PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 45 of 160

VCLT is met.”® Austria notes that the EU treaties and the BIT “have different
objectives and a different content” with the former aiming at establishing a monetary
and economic union in the wider context of a political union, while the latter is a

specific treaty aiming solely at the promotion and protection of investments. "’

Austria also submits that the notification procedure in Article 65 of the VCLT is
applicable to any termination under Article 59 of the VCLT and notes that neither party
took any steps to terminate the BIT, contending that, even if the VCLT does not apply,
the principle that “one State cannot impose any rule unilaterally on another State
without the latter’s consent” as found in Article 65 of the VCLT, is a rule of customary

% Austria notes that there is a dearth of State practice with respect to

international law.
Article 59 of the VCLT, but points out that when it concluded a bilateral air transport
agreement with another State which overlapped almost article by article with a previous
treaty, it notified its view that the earlier agreement was to be considered terminated
and did not receive any objection, which it contends is a typical example of the

application of Article 59 of the VCLT."’

Austria further observes that applying Article 59 of the VCLT would be inconsistent
with the legal effects of EU law since EU law in general does not abrogate
contradicting national law or treaties between Member States but rather “claims
prevailing application” which in terms of treaty law means referring to Article 30 of the
VCLT rather than to Article 59 of the VCLT."® Indeed, Austria asserts that “[a]ir
transport agreements or agreements with neighbouring States on facilitated border-
crossings are typical categories of further treaties affected by EU law” and that as far as
Austria is concerned, it does not consider these treaties to have been terminated under
Article 59 of the VCLT."' Austria notes that it only decided to consider an agreement

terminated in “one exceptional case” which involved an agreement that regulated visa

¢ Ibid., p. 2.

57 Ibid.

B8 Ibid., p. 4.

9 Ibid., pp. 4-5.
10 1bid., p. 5.

. Ibid,
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requirements since it was clearly evident that EU law “covered exactly the same

subject-matter in its totality.”'*

Austria submits that since the BIT continues to be in force, the relationship between EU
law and the BIT is to be determined in accordance with Article 30 of the VCLT,
confined to assessing the incompatibility of Article 8 which is the only relevant
provision at the jurisdictional phase.'® Austria distinguishes Opinion 1/09 of the ECJ
on the creation of a unified patent litigation system since the jurisdiction of the Tribunal
in the present case is not exclusive, but optional and dependent on the consent of the
parties to the dispute.'* The ECJ has already determined that arbitral tribunals are not

5

incompatible with the EU legal order.'” Austria argues that, since it is possible to
integrate the Tribunal’s award into the EU legal system at the enforcement stage,
Article 8 of the BIT is not incompatible with the institutional and jurisdictional

framework of the EU. !4

Austria further contests the argument that allowing for arbitration discriminates against
other EU nationals, arguing by analogy from the bilateral double taxation treaties. The
ECJ held that Member States could conclude bilateral double taxation agreements in
the absence of EU measures involving all Member States, despite the fact that these
reciprocal rights and obligations would only apply to residents of two contracting

Member States since this was an inherent consequence of such conventions.'"’

(4) The Parties’ Responses to the Amici Curiae

130.

The Respondent submits that Austria’s conclusion that the Treaty remains in force and

that Article 8 of the Treaty is fully applicable, is erroneous.'*® The Respondent notes

2 Ibid., p. 6.

" Ibid.

" Ibid., p. 7.

'3 Ibid., citing Eco Swiss, supra note 77.

14¢ Observations of the Republic of Austria, p. 7.

" Ibid., p. 8, citing Case C-376/03 D. v. Inspecteur van de Belastingdienst/Particulieren/Ondernemingen
buitenland te Heerlen (Judgment of the Court (Grand Chamber) of 5 July 2005) [2005] ECR I-5821 (CL-31),
9950-63 (hereinafter “D.” or “D. v. Inspecteur’).

148 Respondent’s Comment, 924.
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Austria’s concurrence with the Eureko and Eastern Sugar tribunals, and asserts that its

previous submissions address the shortcomings in the reasoning of those awards.'*

131. The Respondent disputes Austria’s observation that, for the purposes of Article 59 of
the VCLT, the EU Treaties and the BIT “do not ‘relate to the same subject matter’
because the EU Treaties also contain ‘substantial non-economic objectives’.”™® The
Respondent alleges that “nothing in Article 59 implies a requirement of co-
extensiveness of purpose” and that the later treaty may serve “other, additional, objects
and purposes” without excluding the operation of Article 59 of the VCLT."
Furthermore, the Respondent contends that the objective of the EU Treaties is primarily
and most importantly to “establish a Common Market.”'** In any event, the Respondent
notes that the policy objectives of treaties are not relevant when looking at whether the
two treaties “relate to the same subject matter” for the purposes of Article 59(1)
VCLT."™ Rather, as the Czech Republic also submitted in its observation, “the criterion
of ‘same subject matter’ should be considered fulfilled if two different rules or sets of

rules are invoked in regard to the same factual situation.”"*

132. The Respondent further takes issue with Austria’s insistence that there is no right to
initiate international arbitration under EU law, since the question to be analysed is
whether EU law offers effective means for the assertion of claims and the enforcement

155

of rights.

133. The Respondent disputes Austria’s submission that termination under Article 59 VCLT
requires notification in accordance with Article 65 VCLT and that in any event the
requirement of formal notification under Article 65 VCLT has been met by the Slovak
Republic’s diplomatic note of 5 May 2011."° According to the Respondent, rather than

3

being an “‘informal’ indication of interest in ‘exploring avenues to terminate the

Agreement’ ... the Slovak Republic expressly notified Austria of its view that ‘upon

9 Ibid., 926.

0 1bid., 927.

! Ibid., 9927-31 (emphasis in original).

"2 Ibid., 428, citing van Gend & Loos, supra note 35, p. 12.
153 Ibid., 929.

% Ibid.

" Ibid.

136 Ibid., 939-41.
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accession of the Slovak Republic to the European Union, our BITs entered into with
other EU Member States must be considered as terminated by virtue of Article 59
VCLT, or at the very least inapplicable by virtue of Article 30(3) VCLT”’, asking at the
same time Austria to ‘outline its willingness to terminate mutually the BIT’ for the sake

of legal certainty.”"”’

134. The Respondent concedes the validity of Austria’s observation that “applying Article
59 [VCLT] would be inconsistent with the legal effect of EU law” since EU law does
not abrogate earlier treaties but rather claims prevailing application, yet asserts that the
“implicit termination of conflicting treaty obligations among Member States is not an
unprecedented phenomenon in the EU legal order”, noting Austria’s reference to the
agreement with the Slovak Republic on the abolishment of visa requirements, which

was terminated in accordance with Article 59 VCLT by virtue of EU law. "

135. The Respondent takes issue with Austria’s observation that incompatibility requires
that “two provisions cannot be applied at the same time in the sense that applying one

necessarily entails the violation of the other.”"*

The Respondent asserts that this
position has been refuted by the “work of the ILC and academic authority, which
consider incompatibility to exist also where a treaty provision frustrates the goals of
another treaty provision relating to the same subject matter without there being any

incompatibility stricto sensu between the two provisions.”'®

136. The Respondent disputes Austria’s attempt to distinguish the relevance of Opinion 1/09
which dealt with setting up a patent court, submitting that the view that international
arbitration is optional and therefore unlike the exclusive jurisdiction of the patent court,
goes against its “previous statement on the investor’s right to initiate international
arbitration proceedings being ‘an essential characteristic of the BIT, which cannot be

found in EU law’.”!®!

137. The Respondent further takes issue with Austria’s reliance on the ECJ decisions of

Nordsee and Eco Swiss for the proposition that the Tribunal’s awards can be integrated

7 Ibid., J41.

8 Ibid., 743.

19 Ibid., 944-45.

10 1bid., 145.

1! Ibid., 47, citing Opinion 1/09, supra note 121.
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into the EU legal system so that Article 8 of the BIT is not incompatible with Article
267 TFEU.'” The Respondent submits that “[t]hese cases concerned arbitration
agreements entered into by private entities” which, contra to Member States, are not

responsible for ensuring that EU law obligations are complied with.'®

138. The Respondent also disputes Austria’s observation that the discriminatory effects of
Article 8 of the BIT is an “inherent consequence” of the BIT and should be tolerated
under EU law in the same way that reciprocal rights and obligations under bilateral
conventions for the avoidance of double taxation are tolerated under EU law.'* The
discriminatory effects of the BIT ‘“cannot be properly considered an ‘inherent

consequence’ of the Treaty.”'®

139. Finally, the Respondent takes issue with Austria’s observation that the discriminatory
effects of the nationality requirement in the BIT can easily be remedied since any
national of an EU Member State can organise their investments in a way that would
allow them to satisfy the nationality requirement.'® The Respondent takes this point as
evidence of the “anomaly” of the continued existence of BITs within the EU internal

market.'®’

140. The Claimant focuses its comments on the observations of the EC and those of the

Czech Republic.

141. The Claimant submits that the EC’s contention that investor-State arbitration is outside

8

the legal and judicial order of the EU is wrong.'”® Furthermore, the Claimant argues
“that EU law contains no standards of protection for private investors that would even

only remotely be comparable to those under the Treaty” and that “the recognition of

12 Ibid., 949, citing Case C-102/81 Nordsee Deutsche Hochseefischerei GmbH v. Reederei Mond
Hockseefischerei Nordstern AG [1982] ECR 01095 (RL-69) and Eco Swiss, supra note 77.

' bid.

1 Ibid., 951.

15 Ibid., 952.

16 Ibid., 9953-54.

17 Ibid., 953.

1% Claimant’s Comment, 3.
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arbitration in the legal and judicial system of the EU is an expression of the mutual trust

by EU Member States in the administration of justice.”'*

The Claimant notes that, while the EC describes its observations as a summary of the
position it took in Eureko, the position the EC took in Eureko, as well as in Eastern
Sugar, was actually that “intra-EU BITs are not automatically terminated by virtue of
EU accession” and that “to terminate these BITs, EU Member States would have to

strictly follow the relevant procedure provided in the BITs.”'”

The Claimant disputes the EC’s observation that the investor-State arbitration
mechanism is incompatible with the EU legal and judicial order, noting that this is

contrary to the Eco Swiss judgment.'”

The Claimant takes issue with the relevance of Opinion 1/09 concerning the
establishment of a patents court with exclusive jurisdiction, which was cited both by the
EC and the Czech Republic.'"”” The Claimant distinguishes the proposed court from
international investment arbitration since that court had the power to “examine the

validity of an act of the European Union.”'”

The Claimant notes that every EU Member State has its own arbitration laws and is a
member of the New York Convention, which implicitly recognises that disputes “which
may potentially involve rules of EU law may be settled by arbitration to the exclusion
of national courts” and that were the EC’s observation correct, “it could be argued that
each and every EU Member State would be infringing EU law by allowing for

arbitration and obliging itself to enforce foreign arbitral awards.”'™

The Claimant also disputes the reliance, by the EC and the Czech Republic in their
observations, on Article 292 of the EC Treaty in support of the view that Article 8 of
the BIT conflicts with the exclusive jurisdiction of the ECJ. Rather, the Claimant posits
that “Article 292 of the EC Treaty (Article 344 TFEU) deals with disputes concerning

19 Ibid., 4.

70 Ibid., 98.

" Ibid., 191417, 28.
172 Ibid., 918.

' Ibid., |21.

4 Ibid., 925.
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the interpretation or application of the Treaties between Member States” which are
“extremely rare” and which has no application for arbitrations such as the one at hand

which is not between two EU Member States.'”

The Claimant questions the EC’s reference to the basic principle of mutual trust by EU
Member States in the application of EU law and in the administration of justice,
submitting that the EC “does not attempt to elaborate what purpose ... is served by

reference to that principle.”'”

If the EC’s purpose is to indicate that it considers
submitting disputes to arbitration to be an expression of distrust in the domestic courts
of the EU, then the Claimant points to Council Regulation (EC) No. 44/2001 on
Jurisdiction and the Recognition and Enforcement of Judgements in Civil and
Commercial Matters (“Brussels I’) which excludes arbitration from its ambit, “thereby
expressly (by exclusion) recognizing and accepting arbitration on the level of EU

laW 99177

The Claimant highlights that the relevant question is not whether the dispute settlement
mechanism of Article 8 of the Treaty is outside the EU legal and judicial order (which
the Claimant maintains it is not), but rather “if and to which extent the arbitrators may
or may have to apply relevant EU law, whether that relevant EU law constitutes ‘public
policy’ and to which extent, if any, the Swedish courts may review an award in the light

of EU law when seized with a relevant application.”'”®

The Claimant takes issue with the EC’s view that arbitrators are not obliged to respect
EU law, asserting that arbitrators do have to apply the applicable law to the case that

may include elements of EU law, and which cannot simply be disregarded.'”

The Claimant submits that the Czech Republic’s observations on the status of intra-EU
BITs by virtue of EU accession are a non sequitur.'"®™ The Claimant alleges that the

Czech Republic adduces no evidence of consent as required by Article 54 VCLT and

5 Ibid., 932.
176 Ibid., §44.
7 Ibid., Y44, citing Council Regulation (EC) No. 44/2001 on Jurisdiction and the Recognition and Enforcement
of Judgements in Civil and Commercial Matters (CL-132) (hereinafter “Brussels I””).
178 .
1bid., §35.
' Ibid., 936.
0 1bid., 951.
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that the Protocol between the Czech Republic and Norway is not evidence of State

practice.'!

151. The Claimant further takes issue with the Czech Republic’s observation regarding the
Treaty having been rendered inapplicable under Article 30 VCLT, to the extent that the
Treaty and EU law relate to the same subject-matter and are thus incompatible. The
Claimant highlights that “[t]here is not only no identity, there is also no
incompatibility.”'® The Claimant asserts that the Czech Republic’s definition of
“sameness of subject matter” is circular since it involves looking at whether the two

different rules are invoked in regard to the “same matter.”'*

The Claimant argues,
agreeing with Austria’s submission, that “despite some overlaps between provisions of
EU law and BITs, the two are parallel systems with their own scope of protection and

offering their own remedies.”"**

152. The Claimant also disputes the Czech Republic’s observation on “incompatibility” of
the Treaty with EU law, noting that the Czech Republic uses a broad understanding of
incompatibility."” The Claimant asserts that the guarantees in the Treaty and the
fundamental freedoms of the EU do not point in different directions but rather “exist

side by side and ‘point” into the same direction.”"®

153. The Claimant further takes issue with the Czech Republic’s observation that Article 8
of the Treaty violates the EU principle of non-discrimination which is another
circumstance of the Treaty’s incompatibility with EU law.'"® The Claimant argues that
investor-state arbitration cannot be regarded as “outsourcing” as described by the EC
and submits that extending the availability of arbitration to all EU investors “leads to a

situation where there is no potential breach of EU law.”'*

U Ibid., 9949-51.

2 Ibid., 9953-54.

'3 Ibid., 9953-55.

'8 Ibid., 953.

5 Ibid., 957.

16 Ibid., 9957-60.

7 Ibid., 966.

'8 Ibid., citing August Reinisch, Supplementary Legal Opinion on Jurisdictional Issues concerning the 1990
Austria/Czech and Slovak Federal Republic BIT, 14 July 2011 (CEWS-4), 9949-50 (hereinafter “Reinisch
Opinion”).
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154. Finally, the Claimant agrees with the Czech Republic in its conclusion that the Treaty
has not been terminated under Article 59(1)(a) VCLT, since the treaties themselves are
silent on the issue and no intent has been manifested to terminate the Treaty.' The
Claimant refers to a decision by the Municipal Court of Prague on the challenge of an
award on jurisdiction in Binder v. the Czech Republic which held that the Czech-
German BIT was “valid and effective.””” The Claimant further notes that the Czech
Republic still considers that the BIT between it and Austria is in effect as it is listed as
such on the homepage of the Czech Ministry of Finance and that while it has
renegotiated certain BITs, it has left the investor-State mechanism untouched.”' Thus
the “conduct of the Czech Republic indicates that it did not maintain its view that its
intra-EU BITs were automatically terminated”, noting that in 2009, the Czech Republic
requested that various other EU Member States agree to terminate their bilateral treaties

with the Czech Republic.'*

2. The Tribunal’s Analysis

155. The Tribunal considers it worth noting that, for Article 59 of the VCLT to apply, two

conditions have to be met:

(a) the first treaty (here the BIT) and the second treaty (here the ECT) must relate to the
same subject matter; and

(b) if this condition is fulfilled then, the ratification of the second treaty will terminate the
first treaty if either:

(1) the two States must be taken to have intended that the second treaty should
supersede the first treaty (the subjective condition); or

(2) the provisions of the first treaty must be so far incompatible with the provisions

of the second treaty that the two are not capable of being applied at the same time
(the objective condition).

The Tribunal will analyse whether each of these conditions is satisfied.

% Ibid., 167.

% Ibid., 469, citing Czech Republic v. Binder, Municipal Court of Prague, Resolution dated 2 July 2010, Case
No. 18 Co 164/2010-183 (CL-206), p. 6.

P Ibid., 968.

92 Ibid., 71.
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(1) Do the ECT and the BIT relate to “the same subject matter”?

(a) What is the test for determining that the two treaties have the “same subject matter”?

156.

157.

158.

159.

160.

Professor Vierdag, relied upon by the Respondent, comments that “the requirement that
the instruments must relate to the same subject-matter seems to raise extremely difficult

problems in theory, but may turn out not to be so very difficult in practice.”'”

The Tribunal is not convinced that this requirement is easy in practice, but certainly

agrees that it is a difficult theoretical question.

The Respondent supports an extensive interpretation of this requirement, invoking the
International Law Commission Report on Fragmentation of International Law.'

According to the approach of the ILC,

The criterion of “same subject-matter” seems already fulfilled if two different rules
or sets of rules are invoked in regard to the same matter, or if, in other words, as a
result of interpretation, the relevant treaties seem to point to different directions in
their application by a party.'”

...the test of whether two treaties deal with the “same subject matter” is resolved
through the assessment of whether the fulfilment of the obligation under one treaty
affects the fulfilment of the obligation of another. This “affecting” might then take
place either as strictly preventing the fulfilment of the other obligation or
undermining its object and purpose in one or another way.'*

According to the Respondent, this means that the “criterion of sameness must be
considered fulfilled if two different rules or sets of rules are invoked in regard to the

99197

same factual situation. Under this expansive approach, this would mean that two

rules have the same subject matter if they apply to the same facts.

The Claimant mainly relied, in its Counter Memorial, on the findings of the Eastern
Sugar and Eureko tribunals stating that the EC Treaty does not relate to the same

subject matter as the relevant BITs, without attempting to elaborate on the theoretical

'3 E.W. Vierdag, “The Time of the ‘Conclusion’ of a Multilateral Treaty: Article 30 of the Vienna Convention
on the Law of Treaties and Related Provisions”, BYBIL vol. 59 (1988) (RL-147), p. 100.

4 ILC Report, supra note 43.

195 Ibid., 23.

9 Ibid., 254.

17 Respondent’s Memorial on Jurisdiction, 955 (emphasis in original). See also, Respondent’s Reply on
Jurisdiction, 940: “the requirement of ‘same subject matter’ is satisfied when the implicated treaties both lay a
normative claim to regulate the same facts.”
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2

meaning of the “same subject matter.” A more abstract approach was adopted in the
Rejoinder, in other words giving mainly a negative definition of when it cannot be
considered that two rules have the same subject matter but without attempting to

provide a more positive definition:

An ordinary meaning of what is to be understood to be the “same” should be the
basis for an understanding the phrase (sic) “the same subject matter”. Usually,
“same” does not mean that two things are merely comparable or, when it comes to
different sets of laws, simply deal with issues arising from the same facts.'*®

In other words, the Claimant refutes the analysis of the Respondent and seems to adopt
a more restrictive interpretation, although it relies “on the ordinary meaning”,
considering that it is not enough that two rules apply to the same facts for those rules to
have the same subject matter. But no further indication is provided on characterising a

situation where two treaties have the same subject matter.

Before the Eureko tribunal, the Respondent argued that the BIT and the ECT relate to
the same subject matter, because they cover the same types of investors (i.e. natural
persons and legal entities) and investments, serve the same purposes (i.e. to broaden
and strengthen the economic relations), offer the same standards of protection relating
to the establishment of investments (i.e. equal treatment and non-discrimination, free
movement of capital, protection of proprietary rights) and provide for equivalent

remedies:

Under EU law, investors pursue their claims before national courts with
involvement of the ECJ via a preliminary ruling procedure; and under the BIT
investors can have their dispute heard before an arbitral tribunal. Both
mechanisms aim at the same objective, namely the protection of investments.
Under both mechanisms, investors may seek compensation for damages from
States for unlawful conduct ... '

Here the emphasis is somewhat different, in that it is mainly stated that two rules have

the same subject matter if they have the same goal.

Little can be found on this issue in the Eastern Sugar case, where the tribunal was

content to state, without further conceptual definition, that “the two regulations do not

' Claimant’s Rejoinder on Jurisdiction, 43 (emphasis in original).
9 Eureko, supra note 21, 971.
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cover the same precise subject-matter.””” The Binder tribunal did not even raise the

1Ssue.

After a review of the different elements of analysis that have been advanced in order to
interpret the expression “same subject matter”, the question remains: how should “same

subject matter” be understood?

It is the Tribunal’s view that the terms of the VCLT are to be interpreted in good faith,
in accordance with their ordinary meaning in their context and in light of the object and
purpose of the VCLT. There is, therefore, no presumption in favour of either a broad or
a narrow interpretation. The necessity of a balanced interpretation in good faith has
already been emphasised in various decisions of arbitral tribunals, such as in the AMCO

decision:

... a convention to arbitrate is not to be construed restrictively, nor, as a matter of
fact, broadly or liberally. It is to be construed in a way which leads to find out and
to respect the common will of the parties ... Moreover, ... any convention,
including conventions to arbitrate, should be construed in good faith, that is to say
by taking into account the consequences of the commitments the parties may be
considered as having reasonably and legitimately envisaged.*"’

The same principle was adopted in the £/ Paso tribunal’s Decision on Jurisdiction:

This Tribunal considers that a balanced interpretation is needed, taking into
account both State sovereignty and the State’s responsibility to create an adapted
and evolutionary framework for the development of economic activities, and the
necessity to protect foreign investment and its continuing flow.**

In performing a good faith interpretation of the ordinary meaning of the expression

“same subject matter”, the Tribunal first adopts a negative approach and rejects the

interpretation according to which the “same subject matter” can be equated to being

applicable to “the same facts,” or having “the same goal.”

First, the Tribunal notes that the wording of Article 59 of the VCLT is not that the two

treaties must apply to the same facts or same situations but that they must deal with the

2 Eastern Sugar, supra note 22, 160 (emphasis added).

' 4mco Asia et al. v. Indonesia, ICSID Case No. ARB/81/1 (Decision on Jurisdiction, September 25, 1983) 23
ILM 351 (1984), 414 (hereinafter “AMCO”).

22 1 Paso Energy International Company v. Argentina, ICSID Case No. ARB/03/15, (Decision on Jurisdiction,
27 April 2006), §70.
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same subject matter. Even if two different rules deal with issues arising from the same
facts, it does not necessarily mean that they have the same subject matter. This can be
seen from a simple example: a treaty on environmental protection and a treaty on trade
may both apply to the same factual situation but the subject matter with which they deal

is quite different.

170. Secondly, the Tribunal notes that the wording of Article 59 of the VCLT does not
support the argument that it is sufficient for two treaties to have the same goal for them
to have the same subject matter. For example, two treaties can each have the goal of
enhancing the well-being of children, one in providing for an international mechanism
of monitoring of child labour, another in deciding that children under fourteen may not
be married against their will. Yet no reasonable person would consider that those two
treaties, although pursuing the same goal, the same overall purpose, have the same

subject matter.

171. The subject matter of a treaty, in the Tribunal’s understanding, therefore differs both
from the concrete situations in which it will be applicable and from its goal.

Accordingly, the Tribunal regards as irrelevant the Respondent’s statement that
It cannot be seriously disputed that investment protection, the subject matter of the
Treaty, is an important means for attaining the objective of a common market

under the EC Treaty “characterised by the abolition, between Member States, of
obstacles to the free movement of goods, persons, services and capital.”>"

172. It is moreover the view of the Tribunal, which adopts next a positive approach, that the

subject matter of a treaty is inherent in the treaty itself and refers to the issues with
which its provisions deal, i.e. its topic or its substance. The Tribunal will therefore
focus on that question when determining whether or not the BIT and the ECT have the

same subject matter.

173. An important remark has to be made here by the Tribunal. In its view, the question at
issue has invariably been obscured by frequent confusion or conflation between
sameness and incompatibility. Even the ILC is not free from such error as can be seen

when reading the definition of the criterion of “sameness”:

293 Respondent’s Reply on Jurisdiction, §103.
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The criterion of “same subject-matter” seems already fulfilled if two different rules or
sets of rules are invoked in regard to the same matter, or if, in other words, as a result
of interpretation, the relevant treaties seem to point to different directions in their
application by a party.**

174. The Respondent seems to be aware, in theory, of the necessity to distinguish the two
aspects, when it opines that “the concept of ‘same subject matter’ should be understood
separately from the other requirements of Article 59 of the Vienna Convention”*”, one
of which is incompatibility. However in its concrete analysis, the Respondent conflates

the two requirements.

175. The Tribunal considers that Article 59 of the VCLT requires a two-step inquiry. First,
do the two treaties “relate to the same subject matter”? Secondly, do the rules in those
treaties point in the same direction or in different directions, to use the terminology of
the ILC? If the answer to the second question is that the two sets of rules point in the
same direction, the two treaties can easily coexist and be interpreted in harmony; if the
answer is that they point in different directions and the different directions imply a true
incompatibility, the latter treaty prevails. However, that second question arises only if

the first question has been answered in the affirmative.

(b) Application of the test to the facts of the present case

176. The Respondent considers that the two treaties have the same subject matter, since they
both regulate investment and investor rights and encompass comparable substantive
and procedural standards. For example, Slovakia argued during the oral hearing that
“EU law and the BIT regulate their common subject matter in substantially similar

99206

ways, which far exceeds minor or incidental overlap. The EC, in its submission,

also stated that “[t]he bilateral investment treaty...deals with subject matters that fall

squarely within the scope of the Treaty of the Functioning of the European Union.”"’

177. The Claimant, on the contrary, considers that the two treaties do not have the same
subject matter. The Claimant’s position was summarized during the oral hearing in the

following way:

29 ILC Report, supra note 43, 23 (emphasis added).
293 Respondent’s Reply on Jurisdiction, §100.

206 Respondent’s Hearing Presentation, p. 5.

7 Observations of the European Commission, p. 2.
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The EU liberalization guarantee (market access) focus on pre-establishment phase

Treaty gives no automatic right of access (only in accordance with “[i]ts
[Slovakia’s] laws”; focus on post-establishment phase **

178. The Tribunal, after thorough analysis, has come to the conclusion that the two treaties
do not have the same overall subject matter. When asking “with what issues do the
rules of the two treaties deal?” it is evident that the treaties do not deal with the same
issues. The ECT deals with the creation of an internal market,*” the BIT with the

fostering of international flows of investment by protecting the rights of the investors.

179. The Eastern Sugar tribunal, looking at the “precise” subject matter of the ECT and the
BIT determined that “[t]he European Union guarantees the free movement of
capital”*'’, while “[b]y contrast, the BIT provides for fair and equitable treatment of the
investor during the investor’s investment in the host country.... the BIT also provides

99211

for a special procedural protection”'', adding:

From the point of view of the promotion and protection of investments, the
arbitration clause is in practice the most essential provision of Bilateral Investment
Treaties. ... EU law does not provide such a guarantee.*'?

180. In other words, the Eastern Sugar tribunal arrived at the conclusion that the two treaties
did not have the same subject matter, relying mainly on two features. First, the two
treaties had a generally different approach, the ECT being more focused on the pre-
establishment period, and the BIT on the post-establishment period. Secondly, a
specific element linked with the remedies open to an investor when it considers that its
rights have been infringed is dealt with differently by the two treaties, since only the

BIT offers the investor access to international arbitration.

181. The Eureko tribunal also acknowledged, that “[n]othing in Article 59 requires that the

two treaties should be in all respects co-extensive; but the later treaty must have more

than a minor overlap or incidental overlap with the earlier treaty.”*"

2% Claimant’s Hearing Presentation, Day 1, 19 December 2011, p. 20 (emphasis in original).
299 See, now, Art. 3(3), Treaty on the European Union.

1% Ibid., q161.

! Ibid., 9164.

12 Ibid., 9165.

13 Eureko, supra note 21, 9242.
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Although employing different analyses, these two tribunals arrived at the same

conclusion as this Tribunal.

The Tribunal wishes to add that it cannot be denied that the subject matter of the BIT is
foreign investment. It is also well-known that, until the Lisbon Treaty, foreign direct
investment was not one of the competences of the EU. This would almost suffice to
conclude that the two treaties, the Austria-Slovakia BIT and the ECT do not have the
same subject matter. If the European Union had no jurisdiction to deal with direct
investment, it would be difficult to argue that the EU Treaties have the same subject
matter — direct investment — as the BITs, of which direct investment is one of the

subject matters.

The Tribunal has come to the conclusion that the EU Treaties and the EU law rooted in,
and flowing from them do not relate to the same subject matter as BITs or multilateral
treaties for the protection of foreign investment. To accede to an economic community
is simply not the same as to set up a specific investment protection regime providing for

investor-State arbitration.

The Tribunal therefore concludes that the two treaties do not have the same subject
matter. It follows that the BIT has not been terminated by virtue of the application of
Article 59 VCLT.

(2) Did the Parties to the BIT manifest an intention to terminate that Treaty or are the BIT
and the ECT incapable of being applied at the same time?

186.

The Tribunal’s conclusion that the BIT and the ECT do not relate to the same subject
matter is determinative of the Article 59 of the VCLT argument. However, even if the
Tribunal had reached a different conclusion on that point, it would nevertheless have
found that the other requirements of Article 59 of the VCLT were not met. It will be
recalled that Article 59 of the VCLT provides that where the parties to a treaty conclude
a later treaty relating to the same subject matter, the earlier treaty is terminated only if
either (a) it appears from the later treaty, or is otherwise established, that the parties
intended to terminate the earlier treaty (the subjective test) or (b) the provisions of the
later treaty are so far incompatible with those of the earlier treaty that the two are not

capable of being applied at the same time (the objective test). The Tribunal considers
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that, in the present case, neither test is met. It will briefly set out its reasons for that

conclusion.

(a) The subjective test

187.

188.

189.

190.

191.

192.

The question here is whether the States Parties to the BIT manifested in one way or

another a clear common intention to terminate the BIT?

The Respondent infers such an intention from the mere existence of the ECT.
According to the Respondent, “the very magnitude, scope and fundamentality of the
obligations undertaken in the second treaty can evidence the States Parties’ necessary

intent to supersede and replace an earlier treaty addressing the same subject matter.”””"

The Claimant considers that “the intention of the Slovak Republic and the Republic of
Austria to terminate or suspend the Treaty is not manifested at all. The Accession
Treaty — whether by its nature or words — does clearly not provide for any

manifestations of such intention.”*'?

The Claimant also refers to the EU Commission’s submission in the Eureko case, *'° on

which it commented:

In its observations submitted to the Tribunal, the EU Commission itself did not
discern any intention of the parties to abrogate earlier intra-EU BITs in the 2003
Act of Accession and stated that the intra-EU BITs have not been implicitly
terminated or suspended pursuant to Article 59 VCLT following the Slovak
Republic’s accession to the EU.*”

The Tribunal is not convinced by the Respondent’s argument that, by its very nature,
the ECT demonstrated an implied intent to terminate the BITs between Members and
non-Members of the EU that were transformed into intra-EU BITs by the accession of

Slovakia to the EU.

The Tribunal considers that nothing in the EU Treaties gives such an indication of

intent, rather to the contrary. As rightly emphasised by the Claimant, “[n]Jowhere does

214 Respondent’s Memorial on Jurisdiction, 9123.

213 Claimant’s Rejoinder on Jurisdiction, §57.

216 Observations by the European Commission in the arbitration Eureko B.V. v. Slovak Republic, 7 July 2010
(RL-382) (hereinafter “EC Observations in Eureko”).

*7 Claimant’s Counter-Memorial on Jurisdiction, q83.
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the Accession Treaty say that ... [the] Accession Treaty and EU law ‘govern the
matter’ of bilateral investment treaty protection with its protection standards and
enforcement mechanisms. The Accession Treaty and the European Treaties do also not
say anything about investment protection for investors of one EU Member State in

another Member State.””!

193. On the contrary, the Europe Agreement which entered into force one month after the
BIT, includes certain articles that would rather indicate that all rights belonging to
economic operators should be preserved until equivalent rights are granted in the

framework of the EU:

ARTICLE 74
INVESTMENT PROMOTION AND PROTECTION

1. Co-operation shall aim to establish a favourable climate for private investment,
both domestic and foreign, which is essential to economic and industrial
reconstruction in the Slovak Republic.

2. The particular aims of co-operation shall be:
- to improve the institutional framework for investments in the Slovak Republic;

- the extension by the Member States and the Slovak Republic of agreements for
the promotion and protection of investment;

ARTICLE 118

This Agreement shall not, until equivalent rights for individuals and economic
operators have been achieved under this Agreement, affect rights assured to them
through existing agreements binding one or more Member States, on the one hand,
and the Slovak Republic, on the other.

194. 1t is difficult for the Tribunal to consider that the express aim of the Europe Agreement
of an “extension by the Member States and the Slovak Republic of agreements for the
promotion and protection of investment” could be considered as an implied intent to
terminate them. Moreover, although the Europe Agreement does not deal expressly
with the termination of the BITs, it appears, in the view of the Tribunal, that it implies
that unless rights equivalent to those from which they benefitted under BITs before

accession to the EU were conferred upon investors by the EU law, such rights should

*!¥ Claimant’s Rejoinder on Jurisdiction, 40 (emphasis in original).
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be maintained. This leans rather in the direction of maintaining the BIT since it is quite
difficult to deny that, under the EU framework, the foreign investors do not have, for
example, the direct right to bring international arbitration proceedings against the State

in which they have invested, a right which is a central feature of the BIT.

Neither can the BIT be interpreted as embodying a common intention that it will be
terminated if more favourable treatment is accorded to investors under a later treaty.

Article 7(1) of the BIT reads

If under the laws of one of the Contracting Parties or under international
obligations now or in the future undertaken between the Contracting Parties in
addition to this Agreement there exists a general or special regime whereby the
investments of investors of the other Contracting Party are accorded more
favourable treatment than under this Agreement, the said regime shall take
precedence over the present Agreement to the extent that it is more favourable.

It is clear that what the two States Parties had in mind was that future treaties between
them would complement the States Parties’ rights and obligations, and not that such

treaties would replace provisions in the BIT.

The Tribunal concludes that it cannot find an implied intention in the treaties adopted in

view of the accession to the EU, or in the ECT, to terminate the BIT.

Nor is the Tribunal persuaded that there is evidence extrinsic to the treaties which
manifests such a shared intention. It is common ground between the Parties that even if
some express manifestation of a wish to terminate the BIT has been performed by
Slovakia, this has not been followed by a common decision of the States Parties to

terminate the BIT.

The BIT includes some rules for its termination, which have not been utilised by the

Parties:

Article 11
Entry into Force and Term

(1) This Agreement is subject to ratification and shall enter into force on the first
day of the third month that follows the month during which the instruments of
ratification have been exchanged.
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(2) The Agreement shall remain in force for ten years; upon the expiry of that
period, it shall be extended for an indefinite period of time and may be denounced
by either Contracting Party subject to twelve months' prior notice in writing
through the diplomatic channel.

(3) In the case of investments that will have been made before the date of
denunciation of this Agreement, articles 1 to 10 of this Agreement shall apply for a
further ten years from that date.*"’

The BIT entered into force on 1 January 1995. There has been no mutual termination

of the BIT, nor an express denunciation by either State Party to the BIT.

It has been brought to the attention of the Tribunal that upon accession to the EU, the
Slovak Republic had sent a note requesting its BIT partners that were EU Member
States to accept a mutual termination. This document sent by the Ministry of Finance
of the Slovak Republic to “all Member States concerned”, had as its subject heading:
“Request for statement — possible termination of Bilateral Investment Treaties
concluded between the EU Member States” (emphasis added), and stated: “... we
would like to kindly ask you to outline your Government’s willingness fo terminate
mutually the BITs that you have concluded with the Slovak Republic” (emphasis
added).”

However, no mention has been made by either Party that a mutual agreement was
reached between Austria and Slovakia in order to agree to the termination of their BIT.
In fact, the Slovak Republic,' as well as Austria list their common BIT as one of the
international treaties to which they are a Party. The Tribunal recalls here that the

Eastern Sugar tribunal held that implicit termination could not be found in

2% The Respondent’s certified translation from the Czech original (RL-40A).

% Ministry of Finance of the Slovak Republic, Request for Statement — Possible Termination of Bilateral
Investment Treaties Concluded between the EU Member States, 5 May 2011 (RL-435) (emphasis added).

! See for example, Claimant’s Counter-Memorial on Jurisdiction, §108: “The Ministry of Foreign Affairs of
the Slovak Republic maintains on its [website’s] home page [C-13], a list of all existing BITs, and the
Austria/Slovakia BIT is among those listed.” At the Hearing on Jurisdiction, the Chairman asked the
Respondent whether it was “the case that, as [counsel for the Claimant] said yesterday, the BIT nevertheless
remains on the Slovakian Government's website as a treaty in force?” to which counsel for the Respondent
replied that it had “no reason to doubt that representation. I have not checked it myself. We do not think that
that is a significant fact, however. We note the Eureko tribunal also discounted these argments” Transcript
(Hearing on Jurisdiction), Day 2, 20 December 2011, p. 22:17-25.
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circumstances where both Contracting Parties to the BIT still list the BIT as an

international treaty to which they are party.*

203. In the Tribunal’s understanding, a request for a mutual termination which can be
considered as a manifestation of a unilateral intention or desire to terminate the treaty
plainly indicates that the Party making such request did not consider that a mutual
intention already existed, either as something implicit in the text of the treaty or

something which could be inferred from the behaviour of the Parties.

204. No notice of termination has been given either by the Slovak Republic or by Austria.
This is confirmed in unambiguous terms by the Respondent, when it states that “[t]here
is no suggestion by the Slovak Republic in these proceedings that the BIT would be

99223

terminated in accordance with Article 11(2) of the Treaty.

205. It can also be noted that Austria has reiterated, during the course of this proceeding, its
position to the effect that it considers the BIT in force. In a letter dated 18 May 2011 to
Euram Bank’s counsel, the Austrian Federal Ministry for European and International

Affairs, in reply to certain questions, stated the following:

“(a) Does the Republic of Austria consider the Treaty still to be in force?

By means of an Exchange of Diplomatic Notes between the Republic of Austria
and the Slovak Republic on the continued application of certain Austro-
Czechoslovakian Treaties, the Agreement between the Republic of Austria and the
Czech and Slovak Federative Republic on the Promotion and Protection of
Investments of 15 October 1990 was jointly identified as remaining in force and
being applicable between the parties. Moreover, the Exchange of Diplomatic
Notes also amended the Agreement, so as to insert the designations “Slovak
Republic” and “Slovak” into the text of the Agreement as appropriate.”**

206. The EU Commission itself has admitted that no BIT has been automatically terminated,

since it has asked the States to terminate them, for its own policy reasons:

Eventually, all intra-EU BITS will have to be terminated. Commission services
intend to contact all Member States again, urging them to take concrete steps soon.
Furthermore, while the Commission is in favour of consensual solutions with EU

22 Eastern Sugar, supra note 22, 155.
22 Respondent’s Reply on Jurisdiction, §211.
2% Letter from the Republic of Austria of 18 May 2011 (C-28).
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Member States, as guardian of the EU treaties it cannot exclude eventually having
to resort to infringement proceedings against certain Member States.”*

207. It might also be apposite to cite here an excerpt of the European Commission’s letter

dated 13 January 2006 which was quoted in the Eastern Sugar partial award:

The Commission therefore takes the view that the intra-EU BITs should be
terminated in so far as the matters under the agreements fall under Community
competence.

However, the effective prevalence of the EU acquis does not entail at the same
time the automatic termination of the concerned BITs or necessarily the non-
application of all their provisions.

Without prejudice to the primacy of Community law, to terminate these
agreements Member States would have to strictly follow the relevant procedure
provided for this in the agreements themselves.**

208. A request to terminate can logically only mean that the Commission thinks that such
termination has not yet taken place. This conclusion has also been arrived at by the

tribunal in the Binder case:

Moreover, the EU documents to which the Parties have referred in this case do not
show that, in the opinion of the EU institutions, BITs have automatically ceased to
be operative once both Contracting States have become Member States of the EU.
The issue of whether measures should be envisaged to terminate intra-EU BITs as
not being well adapted to internal co-operation within the EU has given rise to
some debate within the EU but has not been finally settled even as a policy matter
to this date.””’

209. The Tribunal thus comes to the same conclusion as the Eureko tribunal concerning the
termination of the BIT, when it noted that “[n]othing in the text of the EU Treaties
produces that result; and the necessary intention is not established by extraneous

evidence.”**

210. The Tribunal thus concludes that, even if the BIT and the ECT were considered as
having the same subject matter, the BIT could not be deemed terminated on the basis of

a common intention of the Parties.

23 EC Observations in Eureko, supra note 216, §38.

2% Eastern Sugar, supra note 22, §119.

**7 Binder v. Czech Republic, UNCITRAL (Award on Jurisdiction, 6 June 2007) (CL-202), 964 (hereinafter
“Binder”).

¥ Eureko, supra note 21, 244.
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(b) The objective test

211.

212.

213.

214.

215.

216.

The Tribunal therefore turns to the objective question outlined in paragraph 186, above,
namely whether there is such a measure of incompatibility between the provisions of
the BIT and the ECT that the two treaties are not capable of being applied at the same

time.

The Tribunal considers that there does not exist such an incompatibility between the
two treaties that the former, the BIT, must be considered as having been automatically
terminated. The same solution has indeed been adopted in Binder, Eastern Sugar and
Eureko. Before elaborating on a comparison between the two treaties, the Tribunal will

however try to clarify the meaning of “incompatibility” in the VCLT.

(i) What is the test for finding that there is “incompatibility”?
The Tribunal will first address the question on a theoretical plane: what does it mean to

say that two treaties are incompatible?

For the Respondent, it is not necessary that one act be permissible under one treaty, but
not permissible under the other treaty for incompatibility to arise. Rather, it is
sufficient that “a treaty frustrates the goals of another treaty without there being any

incompatibility stricto sensu between their respective provisions.”*”

The Claimant has offered a definition of what “incompatibility” means during the oral

hearing, when it explained that

Theoretically, substantive incompatibility only if, in EU law, either

(1) mandatory higher protection standard than in BIT
(i1) mandatory lower protection standard than in BIT.**

In the Tribunal’s view, as always when interpreting a treaty, it is necessary to go back
to the ordinary meaning of the text. According to the Tribunal, “incompatibility” is
explained in the text of Article 59 of the VCLT itself, by the words that are used: “the
two treaties cannot be applied at the same time.” The Tribunal considers that this

phrase limits incompatibility to the case where one treaty requires what the other treaty

2% Respondent’s Memorial on Jurisdiction, 9138 (emphasis in original).
% Claimant’s Hearing Presentation, Day 1, 19 December 2011, p. 32.
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prohibits; in other words, conflict occurs when compliance with one treaty necessarily
causes a breach of the other treaty. The Tribunal does not consider that incompatibility
extends to a situation where something that is forbidden under the BIT is merely

permitted by EU law, or vice versa.”'

217. This means, a fortiori, that the Tribunal does not consider that two treaties are
incompatible when they point in the same direction or when the rules they adopt are

similar.

(ii) Applying that test, are the BIT and the ECT so far incompatible that
they are not capable of being applied at the same time?

218. The Respondent, while claiming that the two treaties are “incompatible”, explains that,
in its view, “it cannot be seriously doubted that, in the scope of their attention, they
address very much the same subject and indeed do so in very similar ways.””* In the
Tribunal’s view, as already mentioned, this is a conflation of two distinct conditions for
the application of Article 59 of the VCLT, the “sameness” and the “incompatibility.”
The Tribunal finds it difficult to accept the idea that two treaties dealing with the same
topic in a similar way are completely incompatible. It would rather consider that the
two treaties go in the same direction and are therefore complementary rather than

mutually exclusive.

219. In the concrete case at hand, the Claimant argues that no such incompatibility exists and

moreover that the provisions of the two treaties are

even less incompatible in such a way that they were not capable of being applied at
the same time. The core subject of the Treaty is the protection of already existing
investments (the “post-establishment” phase) whereas EU law concentrates on the

! This position was however adopted in other fora dealing with international economic relations as mentioned
by the Respondent in its Reply: The World Trade Organization panel in the Bananas III case defined the notion
of “conflict” between obligations under GATT 1994 and the Annex 1A WTO Agreements along similar lines.
The panel stressed that the conflict clause is designed to deal with clashes between obligations contained in
GATT 1994 and obligations contained in agreements listed in Annex 1A, not only where those obligations are
mutually exclusive (in the sense that a Member cannot comply with both obligations at the same time), but also
where “a rule in one agreement prohibits what a rule in another agreement explicitly permits.” Respondent’s
Reply on Jurisdiction, §167. See, WTO Panel Report, European Communities - Regime for the Importation, Sale
and Distribution of Bananas, WT/DS27/R, adopted on Sep. 25, 1997 (RL-423), 97.159 and note 728.

2 Respondent’s Memorial on Jurisdiction, §57. See also, Respondent’s Comment, §5: “EU law and the BIT
relate to their common subject matter in similar ways and, in fact, establish substantially equivalent substantive
and procedural investment protections.”
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free movement of goods, persons, services and capital ... thus the ‘pre-
establishment’ phase.””’

Even if one looks at the standards of protection during the investment phase, no

incompatibility can be found:

The guarantees provided in the Treaty and the fundamental EU freedoms the EU
Commission considers as infringed by the Slovak Republic exist side by side and
“point” into the same direction.”*

The Tribunal has been quite convinced by the powerful demonstration of the
Respondent that, if it is admitted that the two treaties have the same subject matter
(which is not, of course, the conclusion of the Tribunal, but is discussed here for the
sake of completeness and clarification of the issues), they deal with the common
questions in quite a similar way, with one exception which will be dealt with further

below.

The Respondent explains that covered investors and investments are similar:

[t]he EC Treaty ensures protection of an investment made in an EU Member State
to the same circle of entities as that under the BIT.**

In conclusion, EU law covers investments of the same type as covered under the
BIT.>*

Moreover, “with regard to the pre-establishment phase, both the BIT and EU law offer
the same concrete protection to investors by supporting market access and prohibiting
any restrictions thereof.”’ The same analysis is pursued as far as the protection of

investment during the investment period is concerned.

Concerning first the protection against expropriation, which was not initially clearly
expressed in EU law, the Respondent argues that this is no longer true, because of the
adoption of the Charter of Fundamental Rights of the EU which formalised the attitude
of the EU towards fundamental human rights and in particular the provisions of the

European Convention on Human Rights (“ECHR”) and the jurisprudence of the

33 Claimant’s Counter-Memorial on Jurisdiction, 96.
2% Claimant’s Comment, 60.

% Respondent’s Memorial on Jurisdiction, 967.

2 Ibid., §73.

=7 Ibid., §77.
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ECtHR. As a consequence, the protection against expropriation is equivalent in EU law

and in the BIT.>*®

224. The Respondent’s analysis of the other standards of protection is to the same effect:

Treatment standards established in the BIT, such as non-expropriation, “fair and
equitable treatment,” ‘“national treatment,” “most favored nation treatment”,
correspond to core “treatment standards” in EU law, enunciated in the EC Treaty
provisions regarding the fundamental freedoms.**

LR I3

EU law includes protections that are very much equivalent to the composite
obligation to accord fair and equitable treatment under the BIT.**

It follows that the protection and security of investments guaranteed by EU law
overlaps completely with the scope of protection considered to be afforded under
the most liberal interpretation of the “full protection and security” standard that
sometimes has been asserted by claimants or the decisions of international
investment tribunals.**!

225. Lastly, the Respondent also mentions the overlap of the provisions concerning the free

movement of capital and the free transfer of payments.

226. Without adhering necessarily to all the details or implications of the Respondent’s
comparative presentation of a certain number of provisions, the Tribunal considers that
it presents an accurate general picture of the plain fact that the two treaties are far from

being so incompatible that they cannot be applied at the same time.
227. A similar conclusion was reached by the Binder tribunal:

The Arbitral Tribunal further cannot find that the invoked substantive provisions
of the Czech-German BIT, i.e. Article 2(2), which provides for protection against
impairment of investments by arbitrary or discriminatory treatment, Article 2(3),
which ensures full protection of investments and revenues, Article 4(1), which
provides for full protection and security of investments, and Article 4(2), which
stipulates that expropriation must be for public benefit and must be accompanied
by full compensation, are in any way in conflict with EC law. Consequently, there

¥ The Respondent stresses the fact that considering the narrow dispute settlement in the precise BIT at stake,
there is no dispute resolution for expropriation, but only for compensation in case of expropriation, which
renders EU law even more favorable than the BIT.

% Respondent’s Memorial on Jurisdiction, 964.

0 Ibid., §105.

**! Ibid., §110.
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is no substantive conflict with EC law, and the question of the primacy of EC law
does not arise in respect of these provisions.**

If indeed, the investors are protected in a similar way by two different regimes, why
should only one of these regimes be applicable? In such a factual situation, the Tribunal
considers that far from being necessarily incompatible, the parallel rules under the BIT

and the ECT, can be cumulatively applied.

The same idea was put forward in the SPP case’”, where the issue was whether the use

of ICC arbitration excluded the use of ICSID arbitration:

[i]t matters not how many different paths are pursued in an effort to obtain that

remedy.**

There is in this case no inconsistency in pursuing alternative remedies ... The
Claimants are trying to find a competent forum in which to adjudicate their
claim®*

Thus, the possibility arises that concurrent jurisdiction might be exercised with
respect to the same Parties, the same facts and the same cause of action by two
different arbitral tribunals.**®

When the jurisdictions of two unrelated and independent tribunals extend to the
same dispute, there is no rule of international law which prevents either tribunal
from exercising its jurisdiction.**’

Although the Tribunal is aware that the issues can be distinguished, it considers that the
main idea underlying the SPP decision is apposite in this case, i.e. that the existence of
several fora for obtaining remedies does not render them incompatible.”® On the
contrary, they must be considered as parallel since they enhance the protection of the

vestor.

The parallel rules under the BIT and the ECT are not incompatible, but should be

viewed as cumulative. This kind of situation is frequent in international law and has

**2 Binder v. Czech Republic, supra note 227, §63.

3 Southern Pacific Properties (Middle East) Limited v. Arab Republic of Egypt, ICSID Case No. ARB/84/3
(First Decision on Jurisdiction, 27 November 1985) (hereinafter “SPP”).

> Ibid., 11.

** Ipid., §13.

2 Ibid., §28.

**7 Ibid., §30.

%8 The Tribunal here takes no view on the question of whether a prior or subsequent agreement to submit

disputes to one forum should preclude access another forum, as was at issue in the cases of SGS v. Pakistan and
SGS v. Philippines.



PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 72 of 160

never meant that only one set of rules can be applied. For example, in the Southern
Bluefin Tuna case (2000), Japan had argued inter alia that the 1993 Convention on the
Conservation of the Southern Bluefin Tuna applied to the case both as lex specialis and
lex posterior, excluding the application of the 1982 UNCLOS. The arbitration tribunal,
however, held that both the 1982 as well as the 1993 instrument were applicable. The

tribunal recognised that

.. it is a commonplace of international law and State practice for more than one
treaty to bear upon a particular dispute. There is no reason why a given act of a
State may not violate its obligations under more than one treaty. There is
frequently a parallelism of treaties, both in their substantive content and in their
provisions for settlement of disputes arising thereunder. The current range of
international legal obligations benefits from a process of accretion and
cumulation.*”

232. This parallelism and complementarity of the BIT and the ECT has also frequently been
emphasised in legal writings. For example, Dr Christian Tietje analyses the interaction

of the two treaties in the following way:

There are no convincing legal reasons that would cause intra-EU BITs to be
classified as being per se incompatible with the law of the European Union. Also
in the context of EU law, bilateral investment protection treaties are “added” legal
guarantees for investors. ... The cancellation of bilateral investment protection
treaties between EU member states as demanded by the EU Commission would
thus deprive EU citizens of subjective rights. This would be an unparalleled
occurrence as regards fundamental principles of the European Union ... Intra-EU
BITs help to increase and enhance the overall level of legal protection of economic
subjects in the internal market.**

233. Although it deals with the BIT between a Member (Slovakia) and a non Member of the
EU (Switzerland) as well as the Energy Charter Treaty on the one side and EU law on
the other, the Tribunal considers the opinion of the Advocate-General Jddskinen in Case
C-264/09, European Commission v. Slovak Republic very apposite to the question it is

discussing here:

With respect to the enjoyment and protection of investments, the general level of
the protection of fundamental rights provided by EU law affords protection to

49 Southern Bluefin Tuna case (Australia and New Zealand v. Japan) (Award on Jurisdiction and Admissibility,
4 August 2000) UNRIAA vol. XXIII (2004) p. 23, 952 (emphasis added).

% Christian Tietje “Bilateral Investment Protection Treaties between EU Member States (Intra-EU BITs) as a
Challenge in the Multi-Level Legal System” in Christian Tietje, Gerhard Kraft and Mathias Lehmann (eds.),
Beitréige zum Translationalen Wirtschafisrecht (Essays in Transnational Economic Law), number 104 (CL-146),
p- 19.
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investors, which fulfils the obligations resulting from Article 10(1) and 13(1) of
the ECT.»!

234. The Tribunal therefore rejects the Respondent’s contention that the objective test in
Article 59 VCLT has been met in the present case; the provisions of the BIT and the

ECT are not so incompatible that the two treaties cannot be applied at the same time.

(3) Is termination under Article 59 of the VCLT subject to the notification requirement of
Article 65 of the VCLT?

235. The Tribunal’s conclusions regarding the application of Article 59 VCLT make it
unnecessary to consider the Claimant’s alternative argument based upon Article 65

VCLT.

(4) Conclusion

236. The conclusion of the Tribunal is that the two treaties — the BIT and the EC Treaty — do
not have the same subject matter and can therefore be applied in parallel and be
interpreted so as to be in harmony. Subsidiarily, the Tribunal finds that, even if the two
treaties were to be considered to have the same subject matter, they still can be applied
in parallel, first because no common intent to terminate the BIT can be ascertained
either from the texts of the relevant treaties nor from the behaviour of the States Parties
and secondly because far from being so incompatible as not being capable of being
applied at the same time, they provide in some cases for very similar protections and
even in cases where they differ — like for the procedures to obtain a remedy — they are

complementary.
237. The same three-fold conclusion was reached by the tribunal in the Eastern Sugar case:

First, the Arbitral Tribunal does not accept the Czech Republic's argument that the
EU treaty as the later treaty (as between the Czech Republic and the Netherlands)
covers the same subject matter as the BIT, the earlier treaty.

21 Advocate General’s Opinion of 15 March 2011, European Commission v. Slovakia, Case C-264/09
(RL-313), 952. Article 10(1) of the ECT sets forth obligations for the promotion, protection and treatment of
investments which include the commitment to accord at all times fair and equitable treatment and constant
protection and security. Article 13(1) provides for guarantees against expropriation.
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Second, the Czech Republic has not established that the common intention of the
Czech Republic and the Netherlands was that the EU Treaty would supersede the
BIT.

Third, the Arbitral tribunal is of the view that the BIT and the EU Treaty are not
incompatible >

The overall conclusion of the Tribunal is therefore that the BIT has not been
automatically terminated by application of Article 59 of the VCLT and has therefore to

be considered as a treaty in force.*”

D. THE ISSUE OF THE APPLICABILITY OF ARTICLE 30(3) OF THE VCLT IMPLYING
THE INAPPLICABILITY OF ARTICLE 8 OF THE BIT

The second strand of the first objection raised by the Respondent is that Article 8 of the
BIT has to be considered inapplicable by virtue of Article 30(3) of the VCLT.
According to Article 30(3) of the VCLT, when all the States Parties to an anterior treaty
are also States Parties to a posterior treaty, and the earlier treaty is not terminated or
suspended by operation of Article 59 of the VCLT, the “earlier treaty applies only to
the extent that its provisions are compatible with those of the later treaty.” Article
30(4) of the VCLT adds that, “[w]hen the parties to the later treaty do not include all
the parties to the earlier one, (a) as between States Parties to both treaties the same rule

99254

applies.

Unlike Article 59 of the VCLT, Article 30(3) of the VCLT requires no proof of the
States Parties’ intention to terminate a particular provision and does not relate to the
incompatibility of the treaties as a whole, but rather to the incompatibility of specific

provisions.

2 Eastern Sugar, supra note 22, 99159, 167-168 (emphasis in original).

3 1t is interesting to note that this position concerning intra-EU BITs has not only been adopted in international
arbitration, but also by national courts. It is noteworthy that the Czech courts have indeed confirmed, in the
course of an unsuccessful challenge of the Binder decision, the existence of the BIT between the Czech and
Slovak Federative Republic and the Federal Republic of Germany, and did not find any implied termination,
stating to the contrary that “the BIT is in the Appellate Court’s view valid and effective, as it has so far been a
component of valid legal orders of both states ...” See Czech Republic v. Binder, supra note 190.

% In fact the pertinent rule in this case, as the parties to the BIT and to the ECT are not all the same, is Article
30(4), which refers to Article 30(3); but as both Parties have only discussed the application of Article 30(3), the
Tribunal has used the same approach.
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1. The Positions of the Parties

The Respondent argues that, under Article 30(3) of the VCLT, even if the BIT has not
been terminated by application of Article 59 of the VCLT, at least Article 8 of the BIT
must be deemed inapplicable as it is incompatible with EU law. The basis for such
finding of incompatibility, according to the Respondent, is to be found in Articles 12
and 292 of the EC Treaty. Article 12 prohibits discrimination inside the EU on grounds
of nationality and Article 292 prevents the submission of disputes between Member
States to any method of settlement other than those provided for therein — arbitration

not being referred to in the ECT.

This analysis of the Respondent has been strongly supported by the European
Commission, which seems concerned to protect what could be described as the ECJ’s
monopoly over the interpretation and application of EU law. According to the EC, the
EU is a system of integration, which implies that there must be a unique institution
entrusted with the final word on what EU law means, and the existence inside the EU of
arbitral tribunals dealing with the interpretation of EU law could jeopardise the uniform

application of EU law.

Both the Respondent and the EC rely on Article 292 of the EC Treaty (now Article 344
TFEU) which confers exclusive jurisdiction on the ECJ to deal with disputes among

Member States on the application of EU law in the following terms:

Member States undertake not to submit a dispute concerning the interpretation or
application of this Treaty to any method of settlement other than those provided
for therein.

The EC points to Opinion 1/09 delivered by the ECJ on 8 March 2011, which
considered that the creation of a new Patent Court, to solve patent-related disputes

between European private parties, was against the basic principles of EU law.**

Moreover, according to the Respondent and the EC, the fact that the BIT grants a right
to international arbitration on the basis of nationality is contrary to Article 12 of the

ECT. Article 12 provides:

3 Opinion 1/09, supra note 121, §106.
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Article 12

Within the scope of application of this Treaty, and without prejudice to any special
provisions contained therein, any discrimination on grounds of nationality shall be
prohibited.

The Council, acting in accordance with the procedure referred to in Article 251,
may adopt rules designed to prohibit such discrimination.

The Claimant, for its part, considers that Article 344 TFEU is only applicable to
disputes between States, as results from the plain wording of the text. Moreover, it
considers that there is absolutely no rule or principle in EU law that prevents an
arbitration between an EU investor and a Member State of the European Union. The
Claimant also argues that the so-called discrimination between nationals of a EU
Member State that can rely on international arbitration and others that cannot can be
solved by extending this right to all, rather than depriving those who benefit from it

under a BIT of this protection.

2. The Tribunal’s Analysis

The Tribunal is not going to deal here with the issue of the general incompatibility of
the two treaties which has already been dealt with above, but only with the possible
incompatibility of Article 8 of the BIT with the ECT. The tribunal in Eureko has also
rightly pointed to the difference of approach of the two articles, Article 59 and Article
30 (3):

Under Article 30 the test is whether the two successive treaty provisions are
“compatible.” Under Article 59 the test is whether the provisions of the later
treaty are “so far incompatible with those of the earlier one that the two treaties are
not capable of being applied at the same time.” Article 30 may be triggered by the
slightest incompatibility between the provisions of the earlier and later treaties.”

The Tribunal will examine successively whether Article 8 of the BIT is incompatible
with Article 292 of the ECT (now Article 344 TFEU) and/or with Article 12 of the ECT
(now Article 18 TFEU).

% Eureko, supra note 21, 241.
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(1) Does Article 8 of the BIT violate Article 292 of the ECT (Article 344 TFEU)?

248.

249.

250.

251.

In the Tribunal’s view, Article 292 of the ECT (now Article 344 TFEU) does not
provide for an absolute monopoly of the ECJ over the interpretation and application of
EU law”’ and does not prevent many other judicial or arbitral institutions from

routinely dealing with EU law. The same conclusion was reached in Eureko B.V. v.

The Slovak Republic:

The argument that the ECJ has an “interpretative monopoly” and that the Tribunal
therefore cannot consider and apply EU law, is incorrect. The ECJ has no such
monopoly. Courts and arbitration tribunals throughout the EU interpret and apply
EU law daily. What the ECJ has is a monopoly on the final and authoritative
interpretation of EU law: but that is quite different. Moreover, even final courts
are not obliged to refer questions of the interpretation of EU law to the ECJ in all
cases. The acte clair doctrine is well-established in EU law.”*

There are indeed numerous instances where EU law is applied outside the institutional
and judicial framework of the European Union, and experience shows that there is no
such thing as an absolute monopoly of the ECJ over the interpretation and application

of EU law.

It is first not contested that national courts and tribunals are frequently called upon to
interpret and apply EU law and their action in doing so is in no way incompatible with
EU law, even when (as is most commonly the case) they are located in Member States
of the EU which are subject to the requirements of Article 292 of the ECT (now Article
344 TFEU).

As far as the courts and tribunals of non-Member States are concerned, it is evident that
they cannot turn to the ECJ to submit to it a question of interpretation of EU law, but
this cannot mean that they are prevented from applying EU law, when under the choice
of law rules such law is applicable. In other words, to take an example, an Argentinian
tribunal, dealing with a dispute between an Argentinian company and a European
company, might well have to apply a mandatory rule of EU law applicable to the

dealings of the European company with non-EU companies. In such a case, this

7 A similar conclusion was reached by the Higher Regional Court of Frankfurt am Main in its Decision of 10
May 2012, when dealing with a request by the Slovak Republic to set aside the Eureko Award: “[e]ven
independent of the stipulation of Art. 344 TFEU, it cannot be assumed that the ECJ holds a monopoly on
interpreting EU law.” See Frankfurt Court, supra note 3, p. 22.

¥ Eureko, supra note 21, 282.
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application cannot be controlled by the ECJ if there is no enforcement in Europe. As
all of this takes place outside Europe, there seems to be no reason to require the
intervention of the ECJ as an EU institution. However, if the award is susceptible of
integration into the institutional and judicial framework of the European Union, i.e. if
there is an attempt at enforcement in Europe through the relevant procedure, there may
be the possibility of intervention by the ECJ if the enforcement raises questions of
compatibility with EU law. In this case, the control by the ECJ is not a certainty: it
depends on the willingness of the court of the Member State where enforcement is
sought to submit a question of interpretation to the ECJ — and therefore it remains only

a possibility.

As far as the courts and tribunals of the Member States are concerned, a certain
uniformity of interpretation is without doubt rendered possible by their capacity (for
any court or tribunal) and their obligation (for a court or tribunal of last resort under
national law) to submit preliminary questions of interpretation of EU law to the ECJ by
virtue of Article 234 of the EC Treaty (now Article 267 TFEU).>® But even in this
situation, the ECJ does not have an absolute monopoly. The Tribunal stresses the fact
that national courts have a certain degree of discretion in their decision to refer a
question of interpretation to the ECJ, and that the courts of last resort may use the
theory of the “acte clair” to maintain some discretion as well. In other words, there is
no automatic seizure or ex officio seizure of the ECJ as soon as EU law is at stake,
which leaves open, even if not very broadly, the possibility of divergent interpretations

of EU law.

Secondly, EU law is also routinely applied in arbitration, in other words, outside the
institutional and judicial framework of the European Union. It is the Claimant’s

submission that, if the Respondent’s analysis were to prevail, this would be the end of

% Article 267 (ex Article 234 ECT): “The Court of Justice of the European Union shall have jurisdiction to give
preliminary rulings concerning:

(a) the interpretation of the Treaties;
(b) the validity and interpretation of acts of the institutions, bodies, offices or agencies of the Union;

Where such a question is raised before any court or tribunal of a Member State, that court or tribunal may, if it
considers that a decision on the question is necessary to enable it to give judgment, request the Court to give a
ruling thereon.

Where any such question is raised in a case pending before a court or tribunal of a Member State against whose
decisions there is no judicial remedy under national law, that court or tribunal shall bring the matter before the
Court.”
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arbitration in the European Union, as underscored, for example, in the Claimant’s
observations on the amicus curiae briefs, where it stated that “the logical culmination
of the EU Commission’s argument would be the end of arbitration within the EU.”*%
This is indeed inherent in the EC position as expressed in its Submission, where it
argued that “all natural and legal persons, as well as states that are directly or indirectly
involved in the arbitration ... are subject to and bound by the law of the European
Union. All are therefore required to respect the primacy of European Union law as well

as the autonomy of its judicial system.”*"'

As far as arbitration is concerned, it appears that Article 344 TFEU (formerly Article
292 ECT) precludes arbitration between Member States regarding their obligations
under EU law. This has indeed been decided by the ECJ in the Mox Plant case”,
between the UK and Ireland, where the ECJ stated that EU Member States are
prevented from submitting their disputes to “any other method of dispute settlement”
than the ones provided for by EU law, and that the ECJ has exclusive jurisdiction in
resolving a dispute between two EU Member States that is at least partially covered by

EU law.

However, the Tribunal does not consider that this solution can be transposed to a case
like the present one. There is no provision in the ECT, equivalent to Article 344 TFEU,
dealing with arbitration between two or more private parties, nationals of Member
States, or with the so-called mixed disputes settlement mechanisms like investment
arbitration between individuals who are nationals of Member States and Member
States. In other words, the principles set out in Article 292 (now Article 344 TFEU) are

not applicable to these situations.

Concerning arbitration between two private parties, it has been recognised by the ECJ
that arbitrations between private parties, which apply EU law, are perfectly possible
and are not in contradiction with any monopoly of interpretation of EU law by the ECJ,

as illustrated for example in the Eco Swiss case.”” The main reason the ECJ did not

260 Claimant’s Comment, 14.

21 Observations of the European Commission, p. 2.

262 Case C-459/03, Commission v. Ireland, Judgment of 30 May 2006, [2006] ECR 1-4635 (CL-32).

23 Eco Swiss, supra note 77. The ECJ has repeatedly held that arbitral tribunals are under an obligation to apply
fundamental EU law. While the Eco Swiss case was decided in the context of competition law, the same
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find such arbitration objectionable was because the arbitration in that case, having been
established in accordance with the rules of the Netherlands Arbitration Institute, was
therefore placed under the control of the Dutch courts, which could seek the
interpretation of the ECJ on the basis of Article 234 of the EC Treaty (now Article 267
TFEU). But in such a case, again, the same remark that was made concerning the

decisions of national courts which are not compelled to refer to the ECJ is apposite.

257. Concerning arbitration between one Member State and nationals of another Member
State — which is the situation encountered in the present case — it is the view of the
Tribunal that it does not come under Article 292 of the EC Treaty (now Article 344
TFEU) and is therefore perfectly compatible with EU law.

258. A first remark is that, even, if it were argued that the Member State cannot “submit” a
dispute to arbitration with a private party, it is uncontested that Slovakia, being the
Respondent in this case, has not “submitted” any dispute to this Tribunal. It has merely

defended its positions against the claims of Euram Bank.

259. Moreover, there is indeed no rule in EU law that forbids such a type of arbitration. In
this case, an arbitration brought under the UNCITRAL Rules and seated in Stockholm,
Swedish law applies as the lex arbitri, and the award rendered by this Tribunal is
therefore placed under the control of the Swedish courts, which could, as shown
specifically by the case of Eco Swiss, seek the interpretation of the ECJ on the basis of
Article 234 of the EC Treaty (now Article 267 TFEU).

260. In fact, this position has been reiterated by the ECJ in other cases involving arbitral

awards as has been brought to the attention of the Tribunal by the Claimant:

In at least two other cases that were referred to it by a Spanish and a Slovak court
for a preliminary ruling at the stage of the enforcement of arbitral awards that had
been rendered against consumers in their absence, the ECJ confirmed that national
courts of EU Member States have to interpret EU law at the enforcement stage,
thereby making clear once again that (i) arbitration is admissible even though
arbitrators may have to apply EU rules and (ii) that national courts of EU Member
states are not deprived of the power to refer matters for a preliminary ruling just
because the dispute was decided by an arbitral tribunal rather than a court. Both

position was adopted in the field of consumer rights, see for example, Case C-168/05, Elisa Maria Mostaza
Claro v. Centro Movil Milenium SL, Judgment of 26 October 2006, [2006] ECR 1-10421.
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cases involved the interpretation of Council Directive 93/13 EEC of 5 April 1993
on unfair terms in consumer contracts. The Spanish case®™ concerned the issue of
an unfair arbitration clause in a consumer contract. The Slovak case** dealt with a
potentially unfair penalty applied in an arbitral award rendered against a
consumer.**

261. Contrary to the arguments of the Respondent and the EC, the Tribunal considers that
the analysis, according to which arbitration between private parties or a private party
and a Member State is not contrary to EU law, is not contradicted by Opinion 1/09 of
the Court (Full Court) of 8 March 2011°*”, an opinion delivered pursuant to
Article 218(11) TFEU.”® That case can be distinguished on several accounts from the
present situation. The question was whether the creation of a Patent Court (“PC”) by

an international agreement was contrary to the exclusivity of the EU courts:

1. The request submitted for the Opinion of the Court by the Council of the
European Union is worded as follows:

“Is the envisaged agreement creating a Unified Patent Litigation System (currently
named European and Community Patents Court) compatible with the provisions of
the Treaty establishing the European Community?”

262. On the issue of whether Article 292 ECT (now Article 344 TFEU) applies to the
mechanisms of the settlement of disputes involving private parties, the answer was

unambiguously negative:

Nor can the creation of the PC be in conflict with Article 344 TFEU, given that
that article merely prohibits Member States from submitting a dispute concerning
the interpretation or application of the Treaties to any method of settlement other
than those provided for in the Treaties. The jurisdiction which the draft agreement
intends to grant to the PC relates only to disputes between individuals in the field
of patents *®

263. It is true that, in fine, the ECJ considered the creation of the PC to be in violation of the

monopoly of the ECJ, but this was the monopoly of rendering judgments, or at least

6% Case C-40/08, Asturcom Telecomunicaciones SL v. Cristina Rodriguez Nogueira, Judgement of 6 October
2009 (CL-204).

263 Case C-76/10, Pohotovost’ s.r.o. v. Iveta Korckovska, Order of 16 November 2010 (CL-205).

266 Claimant’s Comment, 916.

*7 Opinion 1/09, supra note 121.

268 Article 218(11) TFEU (ex Article 300 ECT): “11. A Member State, the European Parliament, the Council or
the Commission may obtain the opinion of the Court of Justice as to whether an agreement envisaged is
compatible with the Treaties. Where the opinion of the Court is adverse, the agreement envisaged may not enter
into force unless it is amended or the Treaties are revised.”

29 Opinion 1/09, supra note 121, 963 (emphasis added).



264.

PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 82 of 160

having the last word, not only on the interpretation of the EC Treaty but also on the
validity of decisions of the EU organs and institutions, provided for in Article 230 (now
Article 263 TFEU)*", stating that “the PC may be called upon to determine a dispute
pending before it in the light of the fundamental rights and general principles of
European Union law, or even to examine the validity of an act of the European Union.”
The difference between the PC and the present Tribunal was, quite rightly in the view
of the Tribunal, argued by the Claimant.”” Tt is not alleged that, in the present case, the
Tribunal is entrusted with a determination of the validity of an act of one of the
European Union institutions. Another distinguishing factor between the PC and the
present UNCITRAL arbitration is the impossibility of bringing infringement
proceedings against the decisions of the PC, while it is possible to have infringement
proceedings in the case of awards of arbitral tribunals constituted under the BIT like

this Tribunal, at the stage of enforcement in the European Union.

Indeed, if a Member State were minded to enforce an arbitral award that would violate
EU law, tools remain in the hands of the EU institutions — and particularly the ECJ — to
ensure a proper application of EU law. The Tribunal considers it noteworthy to quote
here Article 226 ECT (now Article 258 TFEU) and Article 228 ECT*” (now Article
260 TFEU):

Article 226

If the Commission considers that a Member State has failed to fulfil an obligation
under this Treaty, it shall deliver a reasoned opinion on the matter after giving the
State concerned the opportunity to submit its observations.

If the State concerned does not comply with the opinion within the period laid
down by the Commission, the latter may bring the matter before the Court of
Justice.

7% Article 263 (ex Article 230 ECT): “The Court of Justice of the European Union shall review the legality of
legislative acts, of acts of the Council, of the Commission ...”

"I Claimant’s Comment, 21.

2 This Article was indeed cited in the Observations of the European Commission, at §27: “If a Member State
does not comply with this obligation, the Commission can bring the matter directly before the European Court
of Justice in accordance with Article 88 (2) EC. If the judgment of the Court of Justice is not complied with, the
Court may impose pecuniary sanctions in accordance with Article 228 (2) EC.”
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Article 228 (1)

If the Court of Justice finds that a Member State has failed to fulfil an obligation
under this Treaty, the State shall be required to take the necessary measures to
comply with the judgment of the Court of Justice. (emphasis added)

265. In other words, even when cases are brought to arbitration, if they are to be enforced in
the EU, the ECJ maintains the possibility, through different mechanisms, to have the

final and authoritative word on the interpretation of EU law.*”

266. As a last subsidiary remark, the Tribunal wishes to draw attention to the fact that EU
law has indeed already been applied by arbitration tribunals, without raising any
problems. To give just an example, in the Maffezini case, the arbitral tribunal
interpreted and applied EU law in order to analyse the extent of the investor’s rights, as

can be seen from the following extract:

Particularly noteworthy is the legislation on EIA. Strict procedures in this respect
are provided in EEC Directive 85/337 of June 27, 1985 and in Spain’s Royal
Legislative Decree No. 1302/1986 of June 28, 1986.24 Chemical industries are
specifically required under both measures to undertake an EIA.  Public
information, consultation with pertinent authorities, licensing and other procedures
are also a part thereof. The EEC Directive, like the one that later came to amend
it, requires “that an EIA is undertaken before consent is given to certain public and
private projects considered to have significant environmental implications.”
Suspension of projects can be ordered under Spanish law, particularly if work
thereon is begun before the EIA is approved.”’

267. In sum, the Tribunal considers that, if the BIT and the ECT were considered as having
the same subject matter, the application of Article 30(3) of the VCLT would not result
in the inapplicability of Article 8 of the BIT, because of an incompatibility with Article
292 ECT (now Article 344 TFEU).””

7 A similar conclusion was reached by the Higher Regional Court of Frankfurt am Main in its Decision of 10
May 2012, when dealing with a request of the Slovak Republic to set aside the Eureko Award: “It is therefore
the view of the Senate that it is not the case that arbitration proceedings are entirely removed from the
institutional and judiciary framework of the EU.” Frankfurt Court Decision, supra note 3, p. 21.

" Maffezini v. Spain, ICSID Case No. ARB/97/7 (Award on the Merits, 13 November 2000), 69 (emphasis
added).

*”% The same conclusion was reached by the Higher Regional Court of Frankfurt am Main in its Decision of 10
May 2012, when dealing with a request of the Slovak Republic to set aside the Eureko Award: “The prevailing
view in the commentaries and literature takes this to mean that Art. 344 TFEU only covers disputes between
Member States. ... In contrast ... there is no source to be found that specifically holds the view that Art. 344
TFEU is also applicable to a dispute between a private individual and an EU Member State. ... The possible risk
of arbitral awards that contradict EU law, however, cannot constitute a direct application of Art. 344 TFEU to
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(2) Does Article 8 of the BIT violate Article 12 of the ECT (Article 18 TFEU)?

268.

2609.

270.

271.

This question might seem at first glance more difficult, as mentioned by the Claimant’s
expert, Professor August Reinisch: “Under the EU legal regime the availability of

remedies for only some EU nationals but not for all others may be problematic.”*°

The Tribunal considers that it is not possible to avoid this question by a mere statement
that Article 8 of the BIT does not introduce any aspect of discrimination, as the Binder

tribunal did when it stated:

The fact that, when there is a BIT, such national remedy is replaced or
supplemented by an international arbitration mechanism does not, in the Arbitral
Tribunal's view, involve any discrimination and is not otherwise incompatible with
EC rules and principles.””’

The question is indeed somewhat more complex, as recognised by the Claimant’s
expert, Professor Reinisch. However, Professor Reinisch immediately provides
methods of resolving this seemingly problematic question. The first answer is that any
possible discrimination might be taken up by the European institutions to sanction a
Member State for violation of EU law, but that such discrimination has no consequence
on the validity of the treaty under public international law: “this is an internal EU law
problem and not an issue of treaty compatibility.”*”® The Tribunal is convinced by this

analysis.

Moreover, Professor Reinisch adds that it is for those suffering from discrimination to
seek enforcement of their rights, by obtaining an extension of the favourable treatment

granted in the Austria-Slovakia BIT to them:

Furthermore, this consequence may be avoided by extending the favourable
treatment accorded to BIT partners to all other EU Member States.*”

state/investor disputes per se. ... The case law of the ECJ — insofar as apparent and submitted by the parties —
does not provide any indication that Art. 344 TFEU would also apply directly to disputes between a Member
State and an investor of another Member State, or that the general competence of investment tribunals was in
question.” Frankfurt Court Decision, supra note 3, pp. 18-20.

276 Reinisch Opinion, 960.

" Binder v. Czech Republic, supra note 227, §65.

278 Reinisch Opinion, 960.

27 Reinisch Opinion, §60. A similar conclusion was reached by the Higher Regional Court of Frankfurt am
Main in its Decision of 10 May 2012, when dealing with a request of the Slovak Republic to set aside the
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272. The same idea was developed by other tribunals. Thus, the tribunal in Eastern Sugar

stated:

If the BIT gives rights to the Netherlands and to Dutch investors that it does not
give other EU countries and investors, it will be for those other countries and
investors to claim their equal rights.

If the EU Treaty gives more rights than does the BIT, then all EU parties,
including the ... investors, may claim those rights. If the BIT gives rights to the

. investors that it does not give other EU countries and investors, it will be for
those other countries and investors to claim their equal rights.**’

Similarly, the tribunal in Eureko said that

There is moreover no reason, legal or practical, why an EU Member State should
not accord to investors of all other EU Member States rights equivalent to those
which the State has bound itself to accord to investors of its EU bilateral
investment treaty partners ... 281

273. This discrimination can also easily be remedied by the application of the EU principle
of freedom of establishment, as mentioned by Austria in its submission, explaining that
other EU nationals can put themselves in the same situation as Austrian nationals, and

therefore benefit from the substantive and procedural protection of the BIT:

Furthermore, other EU nationals enjoy the freedom of establishment. If they want
to take advantage of the provisions of the Austro-Slovakian BIT for their
investments in one of those States, they are free to organise their investment in a
way that allows them to do so. The only precondition is to qualify as an investor
in terms of the BIT, which can easily be achieved in exercising the freedom of
establishment.”*

274. More generally, the Tribunal considers that EU law does not exclude the existence of
bilateral treaties giving some advantages to the nationals of the States Parties, if these
advantages are reciprocal. The Tribunal can take inspiration here from the “D” case.

In this case, under a bilateral tax treaty between the Netherlands and Belgium some tax

Eureko Award : “The Senate, in agreement with the arbitral tribunal, does consider it possible that an arbitration
clause which only grants certain investors access to arbitration proceedings might violate the non-discrimination
rule of EU law, yet this does not lead to the conclusion that the present claimant is denied access to an arbitral
tribunal; for ultimately, a possible violation can only lead to an expansion of the rights of other investors as well,
yet not to a restriction of the claimant's rights.” Frankfurt Court Decision, supra note 3, p. 25.

0 Eastern Sugar, supra note 22, 170 (emphasis in original).

! Eureko, supra note 21, §267.

82 Observations of the Republic of Austria, p. 8.
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advantages were granted to Belgian citizens which were not granted to German
nationals under the bilateral tax treaty between the Netherlands and Germany. This
appears on its face to be discrimination between German nationals and Belgium
nationals, the same kind of discrimination as that said to exist in this case between the
rights of investors benefiting from a BIT and those who do not benefit from such a BIT.
On a reference from a Dutch court, the ECJ stated in its opinion, ... the national court
inquires whether, in light of the Treaty, the different treatment, in such a case, of a

resident of Belgium and a resident of Germany is lawful.”**

275. The arguments of the parties, as summarised by the ECJ, were the following:

Mr D. submits that the difference, resulting from application of the Belgium-
Netherlands Convention, between his situation and that of a resident of Belgium in
an equivalent situation amounts to discrimination prohibited by the Treaty.”**

The governments which have submitted observations and the Commission submit
conversely that the different treatment of a person such as Mr D. and a resident of
Belgium is not discriminatory. They argue that a Member State party to a bilateral
convention is not in any way required, by virtue of the Treaty, to extend to all
Community residents the benefits which it grants to residents of the Contracting
Member State. Those governments and the Commission refer to the danger which
the extension of the benefits provided for by a bilateral convention to all
Community residents would entail for the application of existing bilateral
conventions and of those which the Member States might be prompted to conclude
in the future, and to the legal uncertainty which that extension would cause.**’

276. As explained by commentators on this decision, the governments which presented their
views to the ECJ — the Netherlands, Belgium, France and Germany — as well as the
European Commission considered that a finding of non-discrimination should be
arrived at based on “the concept that a Member State that is a party to a bilateral
convention is not in any way required, by virtue of the EC Treaty, to extend to all
Community residents the benefits that it grants to residents of the other contracting

Member State.”?%

277. The ECJ considered that in the absence of European measures of harmonisation on the

question dealt with in the relevant bilateral treaties and the absence as well of a

3D v. Inspecteur, supra note 147, 146.

% Ibid., §47.

% Ibid., 948.

% G. Kofler and C. Philipp Schindler “Dancing with Mr D: The ECJ’s Denial of Most-Favoured-Nation
Treatment in the ‘D’ case” (2005) European Taxation 45(12) (RL-433), p. 537.
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multilateral treaty on the issue, it was left to the Member States to adopt bilateral
treaties with reciprocal rights and obligations,**’ causing the ones subject to one of these
treaties to be considered as not being in the same situation than the ones subject to
another treaty. Therefore, the ECJ did not consider this situation to be a violation of the
principle of non-discrimination, on the basis of the idea that the rights in these treaties

were fundamentally based on reciprocity, and could therefore not be compared:

The fact that those reciprocal rights and obligations apply only to persons resident
in one of the two Contracting Member States is an inherent consequence of
bilateral double taxation conventions. It follows that a taxable person resident in
Belgium is not in the same situation as a taxable person resident outside Belgium
so far as concerns wealth tax on real property situated in the Netherlands.

A rule such as that laid down in Article 25(3) of the Belgium-Netherlands
Convention cannot be regarded as a benefit separable from the remainder of the
Convention, but is an integral part thereof and contributes to its overall balance.”

It seems to the Tribunal that the exact same reasoning can be followed for the BITs
which are based on reciprocal rights and obligations, with the result that the situation of

the different investors cannot be compared.

(3) Conclusion

279.

280.

In sum, the Tribunal considers that, if the BIT and the ECT were considered as having
the same subject matter, the application of Article 30(3) of the VCLT would not result
in the inapplicability of Article 8 of the BIT, on the grounds of incompatibility with
either Article 292 ECT (now Article 344 TFEU) or Article 12 ECT (now Article 18
TFEU).

As a general conclusion, the Tribunal reiterates that, in its view, the BIT and the ECT
do not have the same subject matter, and as such coexist and are complementary in the
international sphere, where they should be interpreted in harmony with one another. In
addition, the Tribunal has come to the conclusion that, if the BIT and the ECT were

considered to have the same subject matter, the BIT would not be terminated under

7 Ibid., 9950-51: “...no unifying or harmonising measure for the elimination of double taxation had yet been
adopted at Community level and that the Member States had not yet concluded any multilateral convention to
that effect... In the absence of other Community measures or conventions involving all the Member States,

numerous bilateral conventions have been concluded between the latter.”
%8 Ibid., §960-61.
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Article 59 of the VCLT, for lack of a common intention to terminate and for lack of
incompatibility; neither, in such hypothesis, would the application of Article 30(3) of
the VCLT compel the inapplicability of Article 8 of the BIT, as the Tribunal could trace

no EU rule which would be violated by such application.**

E. THE ISSUE OF THE APPLICATION OF EU LAW AS LEX ARBITRI

Lastly, the Tribunal turns to the final variant of the Respondent’s EU objection, that
based upon the relationship between EU law and the law of Sweden, where the

Tribunal has fixed its seat in accordance with Article 16(1) of the UNCITRAL Rules.

The Respondent maintains that the rules of EU law on which it relies form part of
Swedish law and therefore constitute part of the lex arbitri. According to the
Respondent, it is a well-established principle of EU law that the supremacy of EU law
must be recognized and given effect by the laws of all EU Member States. For
example, the ECJ held in Commission v. Italy that “[i]n matters governed by the EC
Treaty, the treaty takes precedence over agreements concluded between the Member

States before its entry into force.””

The Respondent argues that the priority of EU law over incompatible pre-accession
agreements concluded between Member States is one such rule. Therefore, the
Respondent maintains that “the conflict between the dispute settlement clause of the

99291

BIT and EU law can only be resolved by rendering Article 8 of the BIT inapplicable.

The Respondent contests the Claimant’s characterisation of EU law and the Claimant’s
reliance on AES v. Hungary for the assertion that EU law should only be taken into
account as fact, alleging instead that, in addition to operating as international law, EU
law operates as part of Swedish law which constitutes the lex arbitri® The
Respondent disputes the Claimant’s reliance on AES v. Hungary for the assertion that

EU law should only be considered as fact. Rather, the Respondent stresses that in AES

*%9 This last conclusion was equally reached by the Binder tribunal, supra note 227, 965: “The Arbitral Tribunal
does not find either that Article 10(2) of the Czech-German BIT, which provides for a specific procedural
protection in the form of arbitration between the investor and the host State, is in conflict with EC Law.”

20 Respondent’s Memorial on Jurisdiction, 192, citing Case C-10/61 European Commission v. Italy [1962]
ECR 1 (RL-67), 9910, 23.

! Ibid., §9191-95.

92 Respondent’s Reply on Jurisdiction, §56-60.
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v. Hungary, the parties both agreed that EU law should be considered as fact, so the
tribunal did not concern itself with the international nature of EU law, but nevertheless
did highlight the dual nature of EU law.*” Furthermore, the Respondent distinguishes
AES v. Hungary since it is an ICSID case which is therefore not governed by the /ex
loci arbitri, unlike the present case which is one involving an ad hoc tribunal subject to

Swedish arbitration law.**

The Tribunal considers that this argument requires only a very brief response. The
argument could only succeed if the exercise of jurisdiction under Article 8 of the BIT
would be contrary to a rule of EU law. The Tribunal has already held, however, that
there is no conflict between Article 8 of the BIT and EU law.

Accordingly, the Tribunal considers that this final strand of the Respondent’s intra-EU
BIT objection must be rejected for the reasons it has already given in relation to the

other strands of this objection.

F. CONCLUSION ON THE INTRA-EU BIT OBJECTION

For all the reasons explained in this Section devoted to the Respondent’s first

jurisdictional objection, the Tribunal rules that the objection is dismissed.

23 Respondent’s Reply on Jurisdiction §957-59, citing AES v. Hungary, supra note 34.
2% Ibid., 960.
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III. THE DIFFERENT TRANSLATIONS OF THE TREATY

The remaining jurisdictional objections all involve differences regarding the
interpretation of the BIT. Those differences are complicated by the fact that the BIT is
authentic in Czech and German and the Parties also disagree about the translation of the
BIT into English. Before considering the remaining objections, therefore, the Tribunal

must address the issue of translation.

The Claimant initially relied upon a translation (“Exhibit C1”) which was attached to
its pleadings® and was based upon the translation published in the UNTS.* The
Respondent objected that this translation was inaccurate and submitted its own certified
translations from Czech (“Exhibit RL-40A”) and German (“Exhibit RL-40B”).*"’
While the Respondent maintained that there was no substantive difference between its
two translations and referred to RL-40B in its submissions, it contended that, in
accordance with the principles set out in Article 33 of the VCLT,”® questions of
interpretation had to be resolved by reference to both texts and thus to both translations.
The Claimant accepted, during the hearings, that “C1” was unsatisfactory in certain
respects. The Tribunal therefore invited the Parties to agree upon a translation. After

the hearings, the Parties informed the Tribunal that they had been unable to so agree.

The Claimant then tendered a new translation, attached as Annex 7 to this Award,
which differed from both “C1” and, to a lesser extent, “RL-40B”. The Respondent
objects to the submission of a new translation at such a late stage. The Tribunal agrees
that this late submission is less than optimal. Nevertheless, the Tribunal can derive
jurisdiction only from the terms of the BIT which are authentic only in Czech and
German. It cannot therefore exclude a translation which the Claimant now considers is

a more accurate rendition of the two authentic texts.

Since the differences between the Parties concern the four provisions most directly

relevant to the remaining jurisdictional objections, namely Articles 1, 2, 4 and 8, the

%5 Attached as Annex 4 to the Award.

% Attached as Annex 3 to the Award.

#7 Attached as Annexes 5 and 6 respectively. The original Czech and German texts are at Annexes 1 and 2
respectively.

%8 See 9323, below.

% Transcript (Hearing on Jurisdiction), Day 2, 20 Dec 2011, pp. 112-114.
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Tribunal (while mindful of the Respondent’s comment about its translation “RL-40A”),
sets out here the texts of the relevant parts of the two translations on which the Parties
now rely, i.e. the Respondent’s translation from German, “RL-40B” and the Claimant’s
post-hearing translation with the principal differences between the translations on

which each Party finally relied highlighted.
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Article 1: Definitions

Respondent’s translation from German
(“RL-40B”)

Claimant’s post-hearing translation

For the purpose of this Agreement:

(1) The term “investment” shall mean all
assets which an investor of one Contracting
Party invests in the territory of the other
Contracting Party in accordance with its
legislation, in particular:

a) Movable and immovable property, as well
as any real rights;

b) shares and other forms of participation in
enterprises;

c¢) claims and titles to money transferred to
create an economic value, and claims to
performance having an economic value;

d) rights relating to intellectual property, incl-
uding copyrights, industrial property rights
such as patents and inventions, trademarks,
industrial designs, models and samples,
technical processes, know-how, business
names and goodwill;

e) concessions under public law for
prospecting, mining or extracting of natural
resources;

(2) “Investor” shall mean, in the case of the
Republic of Austria:

b) any legal entity or partnership under
commercial law established in accordance
with the laws of the Republic of Austria,
having its seat in the territory of the Republic
of Austria, and making an investment in the
territory of the other Contracting Party;

(3) “Earnings” shall mean the amounts
yielded by an investment and includes, in
particular, profits, interest, capital gains,
dividends, royalties and license fees.

For the purposes of this Agreement:

(1) The term “investment” shall mean all
assets that are invested by an investor of
one Contracting Party in the territory of the
other Contracting Party in accordance with
its legislation, in particular:

a) Movable and immovable property, as well
as all rights in rem;

b) Shares and other forms of participation in
enterprises;

c) claims or titles to money that was
transferred to create an economic value, or
claims to performances having an economic
value;

d) Rights relating to intellectual property,

including copyrights, industrial property
rights such as patents, trademarks, industrial
designs, models and samples, technical

processes, know-how, business names and
goodwill;

e) concessions under public law for
prospecting, mining or extracting of natural
resources;

(2) “Investor” shall mean, in the case of the
Republic of Austria:

b) any legal entity or partnership under
commercial law which was established in
accordance with the laws of the Republic of
Austria, has its seat in the territory of the
Republic of Austria, and makes an investment
in the territory of the other Contracting Party;

(3) “Earnings” shall mean the amounts
yielded by an investment and includes, in
particular, profits, interest, capital gains,
dividends, royalties and license fees.
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Article 2: Promotion and Protection of Investments

Respondent’s translation from German
(“RL-40B”)

Claimant’s post-hearing translation

(1) Each Contracting Party shall, as far as
possible, promote investments made in its
territory by investors from the other
Contracting Party, shall permit such
investments in accordance with its laws and
shall accord them fair and equitable
treatment.

(2) Investments and the earning yielded by
investments shall have the full protection of
this Agreement. The same shall also apply to
earnings from reinvestment. Legal
extension or alteration of the investment shall
be in accordance with the laws and
regulations of the Contracting Party in whose
territory the investment is made.

(1) Each Contracting Party shall, to the
extent possible, promote investments made in
its territory by investors from the other
Contracting Party, shall permit such
investments in accordance with its laws and
shall accord them just and equitable
treatment.

(2) Investments and the earning yielded by
investments shall have the full protection of
this Agreement. In case of reinvestment, the
same shall also apply to earnings yielded by
such reinvestment. Legal extension or
alteration of the investment shall be in
accordance with the laws and regulations of
the Contracting Party in whose territory the
investment is made.
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Article 4: Compensation

Respondent’s translation from German
(“RL-40B”)

Claimant’s post-hearing translation

(1) Expropriation measures, including
nationalization or other measures having the
same consequences, may be applied in the
territory of the other Contracting Party to
investments of investors of a Contracting
Party only in cases where these
expropriation measures are carried out for
reasons of public interest, on the basis of legal
proceedings and in return for compensation.

(2) The compensation must correspond to the
value of the investment, determined
immediately prior to the time when the actual
or impending expropriation measures were
made public. The compensation must be paid
without delay and, until it is paid, interest
shall be calculated on the amount of the
compensation in accordance with the usual
bank interest rate im the State in whose
territory the investment was made; it must be
freely transferable. Provision shall be made
in an appropriate manner no later than the
date of expropriation for determining and
paying compensation.

(3) If a Contracting Party expropriates the
assets of a company which is to be considered
a company of such Contracting Party under
Article 1 para. 2 of this Agreement and in
which an investor of the other Contracting
Party owns shares, the provisions of para. 1
above shall be applied in such a way as to
ensure adequate compensation of such an
investor.

(4) The investor shall have the right to have
the legitimacy of the expropriation reviewed
by the competent authorities of the Contracting
Party which prompted the expropriation.

(5) The investor shall have the right to have
the amount of the compensation and the
conditions of payment reviewed either by the
competent authorities of the Contracting Party
which prompted the expropriation or by an
arbitral tribunal according to Article 8§ of this
Agreement.

(1) Investments by Investors of one
Contracting Party may only be
expropriated, nationalized or subject to
other measures having similar effect in the
territory of the other Contracting Party for
reasons of public interest, on the basis of legal
proceedings and in return for compensation.

(2) The compensation must correspond to the
value of the investment immediately prior to
the time when the actual or impending
expropriation measures became publicly
known. The compensation must be paid
without delay and, until payment, shall yield
interest based on the customary bank
interest rate of the State in whose territory the
investment was made; it must be freely
transferable. At the time of expropriation at
the latest, provisions shall have been made
in an appropriate manner for determining and
paying compensation.

(3) If a Contracting Party expropriates the
assets of a company which is to be considered
a company of that Contracting Party under
Article 1 para. 2 of this Agreement and in
which an investor of the other Contracting
Party owns shares, the provisions of para. 1
above shall be applied in such a way as to
ensure adequate compensation of such an
investor.

(4) The investor shall have the right to have
the legality of the expropriation reviewed by
the competent authorities of the Contracting
Party which prompted the expropriation.

(5) The investor shall have the right to have
the amount of the compensation and the
method of payment reviewed either by the
competent authorities of the Contracting Party
which prompted the expropriation or by an
arbitral tribunal in accordance with Article 8
of this Agreement.
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Article 8: Settlement of Investment Disputes

Respondent’s translation from German
(“RL-40B”)

Claimant’s post-hearing translation

(1) If disputes arise out of an investment,
between a Contracting Party and an investor
of the other Contracting Party, concerning
the amount or the conditions of payment of a
compensation pursuant to Article 4, or the
transfer obligations pursuant to Article 5, of
this Agreement, they shall, as far as possible,
be settled amicably between the parties to the
dispute.

(2) If a dispute within the meaning of
paragraph 1 above cannot be amicably settled
within six months as from the date of a
written notice containing sufficiently
specified claims, the dispute shall, unless
otherwise agreed, be decided upon the request
of the Contracting Party or the investor of the
other Contracting Party by way of arbitral
proceedings in accordance  with the
UNCITRAL Arbitration Rules, as effective
for both Contracting Parties at the date of
the motion for the arbitration proceeding.

(1) If disputes arise between a
Contracting Party and an investor of the other
Contracting Party concerning an investment
with regard to the amount or the
arrangements for payment of compensation
in accordance with Article 4, or to the
transfer obligations in accordance with
Article 5 of this Agreement, they shall, as far
as possible be settled between the parties to
the dispute on an amicable basis.

(2) If a dispute within the meaning of
paragraph 1 above cannot be settled within six
months as from a written notice of
sufficiently specific claims, the dispute shall,
unless otherwise agreed, be decided upon the
request of the Contracting Party or the
investor of the other Contracting Party by way
of arbitration in accordance with the
UNCITRAL Arbitration Rules in the version
in effect on the date of the request to initiate
arbitration.

292. The Tribunal has scrutinised the differences between these translations with care.
Although some of the differences between the translations advanced by the Claimant
and the Respondent will require comment, the Tribunal has concluded that those
differences are not such as to affect the outcome of the present jurisdictional challenge.
The Tribunal has not, therefore, found it necessary to invite further submissions from

the Parties.
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IV. SECOND OBJECTION: WHETHER EURAM’S CLAIMS ARISE OUT OF A

293.

294.

QUALIFYING INVESTMENT WITHIN THE MEANING OF THE TREATY

A. THE POSITIONS OF THE PARTIES
1. The Respondent

The Respondent’s second objection to the jurisdiction of the Tribunal is that the dispute
at issue does not fall within the scope of Article 8(1) of the BIT, because it does not
arise out of an investment directly owned by the Claimant but rather out of a
shareholding in Apollo which was owned not by the Claimant but by the Claimant’s
subsidiary EIC. Since EIC was incorporated in Slovakia, the Respondent maintains
that the dispute falls outside the scope of Article 8(1). The Respondent argues that the
BIT covers only investments which are directly made by an Austrian investor in

Slovakia:

... EURAM’s claims do not arise out of a qualifying investment — the sine qua non
for protection under the Treaty — but rather out of an investment made by its
Slovak subsidiary. The Treaty’s disputes clause does not cover claims arising out
of indirectly-owned investments or investments made by host-country entities.’”

The Respondent advances five arguments in support of this objection.*”’

First, the Respondent argues that the terms of the BIT, given their ordinary meaning,
demonstrate that it was the intention of the States Parties to exclude claims based upon
indirect ownership of investments. Citing Article 8(1) and 8(2) of the BIT, the
Respondent maintains that the only disputes which may be submitted to investor-State
arbitration under the BIT are those which “arise out of an investment, between a
Contracting Party and an investor of the other Contracting Party.”** According to the
Respondent, “investment” is defined in Article 1(1) of the BIT as “all assets which an
investor of one Contracting Party invests in the territory of the other Contracting Party

in accordance with its legislation.””” The Respondent argues that investments covered

%% Respondent’s Memorial on Jurisdiction, 7.

3 Ibid., Section IV.

92 Ibid., 99200-201; Respondent’s Reply on Jurisdiction, 225 (no version specified).
393 Respondent’s translation (RL-40A), Annex 5.
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by the BIT are thus limited so that “the foreign investor must be the source of the
investment in the territory of the State concerned, not a local company in which the
investor has an interest.””* According to the Respondent, a tribunal would have
jurisdiction “over disputes arising out of an asset of an Austrian company invested in
Slovakia. But it does not have jurisdiction over disputes arising out of assets invested
in Slovakia by that Austrian investor’s Slovak subsidiary.””” Additionally, the
Respondent argues, the term “assets” referred to in Article 1(1) means assets “owned
by that investor, not assets owned by someone else.””* Article 1(2) of the BIT, in
defining “investor,” further confirms that it is the entity with Austrian nationality that

must “make[] an investment in the territory of the [Slovak Republic].””"’

295. The Respondent maintains that its interpretation of the BIT is confirmed by the
approach taken in a number of other arbitration awards, in particular the award in
HICEE BV v. Slovak Republic, which concerned the Netherlands-CSFR BIT,** and the
award in Berschader v. Russia, which was made under the BIT between

Belgium/Luxembourg and the USSR.*”
296. The Respondent further refers to Article 4(3) of the Treaty, which provides as follows:

If a Contracting Party expropriates the assets of a company which is to be
considered a company of such Contracting Party under Article 1 para. 2 of this
Agreement and in which an investor of the other Contracting Party owns shares,
the provisions of para. 1 above shall be applied in such a way as to ensure
adequate compensation of such an investor.

For the Respondent, this provision demonstrates that the States Parties addressed
indirectly-owned assets where they wished to do so.”’” The Claimant’s interpretation

that all indirectly-owned investments would already be investments under Article 1(1),

%% Respondent’s Memorial on Jurisdiction, 9202; Respondent’s Reply on Jurisdiction, 9227-233.

393 Respondent’s Reply on Jurisdiction, §225.

2% Respondent’s Memorial on Jurisdiction, 99202-203.

7 Ibid., §9204-205.

3% Transcript (Hearing on Jurisdiction), Day 1, 19 December 2011, pp. 62-71, citing HICEE B.V. v. The Slovak
Republic, PCA Case No. 2009-11 (Partial Award and Dissenting Opinion, 23 May 2011) (RL-438) (hereinafter
“HICEE”).

%% Respondent’s Memorial on Jurisdiction, 9229, 267, citing Berschader v. Russia, SCC Case No. 080/2004
(Award, 21 April 2006) (RL-56) (hereinafter “Berschader”).

*1% Respondent’s Reply on Jurisdiction, §234-241.
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the Respondent argues, would render Article 4(3) purposeless, thereby violating the

“fundamental principle of effectiveness” in treaty interpretation.’"’

297. Secondly, the Respondent argues that general international law corroborates its

argument that the BIT excludes claims based upon indirect ownership of investments.’*?
According to the Respondent, “in the absence of a specific provision forming /lex
specialis in a treaty, the rules of customary international law govern matters such as

shareholder standing and nationality of claims.””"

298. In support, the Respondent refers to the judgments of the International Court of Justice
in Ahmadou Sadio Diallo Case.’"* According to the Respondent, in those judgments, the
ICJ reaffirmed the principle of distinct corporate personality in international law
originally stated by the Court in the Barcelona Traction and ELSI cases,’” and
explained that the rights and assets of a company must be distinguished from the rights
and assets of a shareholder in that company.’’® The Respondent maintains that these

judgments state a general principle not confined to diplomatic protection.’’

299. The Respondent points to municipal and international law, citing Professor Sasson for
the theory that the “distinction between shareholders and their companies, which is
regulated at a municipal level, has to be maintained at an international plane, unless the
relevant treaty confers on shareholders the right to pursue their indirect claims and

consequently to pierce the corporate veil.”””"®

W Ibid., §9237-240, citing Asian Agricultural Products, Ltd (AAPL) v. Sri Lanka, ICSID Case No. ARB/87/3
(Award, 27 June 1990) 30 ILM 581 (1991) (RL-22), 940 (hereinafter “Asian Agricultural Products”) and
Eureko B.V. v. Poland (Partial Award, 19 August 2005) (RL-155), 9248.

*12 Respondent’s Memorial on Jurisdiction, 99207-216.

1 Ibid., 99207-216.

% Ahmadou Sadio Diallo (Guinea v. Democratic Republic of Congo), Judgment of 24 May 2007 (Preliminary
Objections), I.C.J. Reports 2007, p. 582 (RL-11) (hereinafter “Diallo”); Judgment of 30 November 2010
(Merits), I.C.J. Reports 2010 (IT), p. 692 (RL-10).

1% Barcelona Traction Light and Power Company Ltd (Belgium v. Spain), Second Phase, Judgment of 5
February 1970, I.C.J. Reports 1970, p. 3 (RL-27) (hereinafter “Barcelona Traction™), and Elettronica Sicula
S.p.A. (ELSI) (United States of America v. Italy), Judgment of 20 July 1989, I1.C.J. Reports 1989, p. 15 (RL-150)
(hereinafter “ELSI).

?16 Respondent’s Memorial on Jurisdiction, §9211-213; Respondent’s Reply on Jurisdiction, 9245.

317 Respondent’s Reply on Jurisdiction, §246.

1% Respondent’s Memorial on Jurisdiction, 4213, citing, M. Sasson, Substantive Law in Investment Treaty
Arbitration (2010) (RL-199), p. 131.
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The Respondent also distinguishes Claimant’s reliance on Azurix v. Argentina and CMS
v. Argentina, arguing that they are “unhelpful to the Claimant because the US-
Argentina Treaty at issue in both those cases is precisely the kind of investment treaty

that expressly allows investors to assert such indirect investment claims.”*"

Thirdly, according to the Respondent, the Treaty’s limitation to directly-owned
investments is confirmed by the travaux préparatoires, which it argues are relevant
under Article 32 of the VCLT.** The Respondent points to a report submitted by the
Czechoslovak Federal Ministry of Finance together with the draft BIT with Austria for
parliamentary approval, which states that the Treaty “specifies the term ‘investment’
and ‘investor’ in connection with their participation in the business in the territory of

one of the Contractual Parties.”*!

Fourthly, the Respondent submits that treaty practice under other investment treaties
concluded by the Slovak Republic, Austria, and other States on indirect shareholder
investment confirm that claims like the Claimant’s are excluded under the Treaty.’”
Discussing general treaty practice, the Respondent outlines three distinct approaches
taken by States when electing to move away from the limitations of municipal and

international law regarding the rights of indirect owners.*”

The treaties either grant
foreign-controlled local companies jus standi, make special provisions to allow
shareholders to claim on behalf of a local corporation where they own or control the
local corporation, or expressly extend access to arbitration for claims arising out of
investments indirectly controlled or owned by the claimant.”* The Contracting Parties
to the instant Treaty intentionally, the Respondent concludes, “eschewed all three of

these means.””**

3% Respondent’s Reply on Jurisdiction, 4253, citing Azurix Corp v. Argentina, ICSID Case No. ARB/01/12
(Award, 23 June 2006) (CL-6) (hereinafter “Azurix), CMS Gas Transmission v. Argentina, ICSID Case No.
ARB/01/8 (Award, 12 May 2005) (CL-36) (hereinafter “CMS Gas Transmission”).

320 Respondent’s Memorial on Jurisdiction, 217; Respondent’s Reply on Jurisdiction, 261.

32 Respondent’s Memorial on Jurisdiction, 9217, citing Annex II to the proposal for the negotiation regarding
the agreement between the Czechoslovak Socialist Republic and Austria on the promotion and protection of
investments and a proposal for the procedure related to the negotiation of similar agreements with other
interested countries, No. FMF 111/4-17.639/89 dated 17 October 1989 (R-4), 99.

322 Respondent’s Memorial on Jurisdiction, 9218-225; Respondent’s Reply on Jurisdiction, 4264.

?23 Respondent’s Memorial on Jurisdiction, 99219-220.

2% Ibid., 9219-222.

% Ibid., 221.
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303. The Respondent also discusses the travaux préparatoires of the Netherlands-CSFR
BIT, which were prepared at the same time as the Austria-CSFR BIT which make clear
that the CSFR “did not consider the indirect investments of a foreign investor through a
local subsidiary to be international investments to be protected under investment

treaties” and was deliberate in its drafting so as to exclude them.**

304. Finally, the Respondent submits that the exclusion of claims based on indirect
ownership of investments is consistent with the Treaty’s object and purpose. In this
connection, the Respondent refers to three arbitration cases, Saluka v. Czech Republic,
Austrian Airlines v. Slovak Republic, and Berschader v. Russia, for the argument that
investment protection is but one of the aims of the Treaty, that investment treaties must
be interpreted in a balanced manner, and that limitations on the coverage of indirect
investors or the right to initiate an arbitration “cannot be deemed contrary to the

Treaty’s object and purpose.”?’

2. The Claimant

305. The Claimant contests the Respondent’s analysis of the issue and maintains that Euram
Bank’s investment is an “investment” within the meaning of the BIT.**® The Claimant
maintains that the terms of the BIT, in their ordinary meaning, give a definition of
assets which is “broad in scope and capable of comprising both direct and indirect
investments.””” The Claimant argues that “Article 1(1) does not limit the investor in its
discretion to decide what kind of asset he wants to invest”, nor how or by what means:
“[t]he only condition is that the investment needs to be ‘in accordance with [the Host
State’s] legislation’.”® The enumeration of examples of what may constitute an

investment under Article 1(1) of the BIT is a non-exhaustive list.”' This “broad, open-

ended approach” to defining investments is typical, the Claimant argues.’*

2 Ibid., 9224.

27 Ibid., 99227-229, citing Saluka, supra note 54, 300, Austrian Airlines v. Slovak Republic, (Award, 9 October
2009) (RL-23), 4103 (hereinafter “Austrian Airlines™); and Berschader, supra note 309, §144.

*2% Claimant’s Counter-Memorial on Jurisdiction, §q111-173.

% Ibid., 9113-114.

3% Claimant’s Rejoinder on Jurisdiction, §91.

! Claimant’s Counter-Memorial on Jurisdiction, 9119-122.
332 Ibid., §120.
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306. The Claimant disputes the Respondent’s reliance on Article 4(3) of the BIT, arguing
that there “is nothing in Article 4(3) that would indicate that it was intended to modify

the definition of the term ‘investment’ as defined in Article 1.3

According to the
Claimant, the fact that Articles 2, 3, and 5 of the BIT do not specifically refer to
indirectly-owned investments also does not mean that these are not covered.”® Similar
arguments were roundly rejected by the arbitration tribunal in Siemens v. Argentina

under the Germany-Argentina BIT.**

307. The Claimant argues that the inclusion of indirect investments is now typical of BITs
and in this connection relies upon the awards in Mobil Corporation, Venezuela
Holdings B.V. and ors v. Venezuela, Cemex Caracas Investments B.V. and Cemex
Caracas Il Investments B.V. v. Venezuela, Siemens AG v. Argentina, and

Kardassopoulos v. Georgia.**

308. The Respondent’s reliance upon customary international law is said to be misplaced
since the customary law to which the Respondent refers is irrelevant for the purpose of
interpreting the term “investment” in the Treaty.”’ Specifically, the Claimant argues
that there is no reference in Article 31 of the VCLT to customary international law in
general; only Article 31(3)(c) “speaks of ‘relevant rules of international law applicable

in the relations between the parties’ "

309. Contrary to the Respondent’s insistence that the Tribunal conduct an analysis under
customary international law, the Claimant argues that the Treaty is /ex specialis and

thereby displaces customary international law. According to the Claimant, the

*33 Claimant’s Rejoinder on Jurisdiction, 999.

3% Ibid., §102.

3 Ibid., 9102, citing Siemens AG v. Argentina, ICSID Case No. ARB/02/8 (Decision on Jurisdiction, 3 August,
2004) (RL-238) (hereinafter “Siemens”™).

3% Claimant’s Counter-Memorial on Jurisdiction, 9123-133, citing Mobil Corporation, Venezuela Holdings
B.V. and ors v. Venezuela ICSID Case No. ARB/07/27 (Decision on Jurisdiction, 10 June 2010) (CL-127)
(hereinafter “Mobil”); Cemex Caracas Investments B.V. and Cemex Caracas II Investments B.V. v. Venezuela,
ICSID Case No. ARB/08/15 (Decision on Jurisdiction, 30 December 2010) (CL-34) (hereinafter “Cemex”);
Siemens, supra note 335; and Kardassopoulos v. Georgia ICSID Case No. ARB/05/18 (Decision on
Jurisdiction, 6 July 2007) (CL-119) (hereinafter “Kardassopoulos™).

337 Claimant’s Counter-Memorial on Jurisdiction, §9134-150; Claimant’s Rejoinder on Jurisdiction, §9103-111
(empbhasis in original).

3% Claimant’s Counter-Memorial on Jurisdiction, §134; Claimant’s Rejoinder on Jurisdiction, 9108.
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Tribunal’s task “is an interpretative one, namely to determine whether the scope of the

term ‘investment’ is such as to comprise both direct and indirect investments.”**

The Claimant criticises the Respondent’s reliance on ADM, Loewen, Barcelona
Traction, Diallo, and ELSI, arguing that the reliance on these cases is misplaced as they
do not address the same issues.”*’ Regarding Loewen, the Claimant submits that in that
case the tribunal found that “[t]here is no language in [NAFTA] which deals with the
question of whether nationality must continue to the time of resolution of the claim. It
is that silence in [NAFTA] that requires the application of customary international
law.”**' This is in contrast to the CSFR-Austria BIT, “which is not silent on
‘investment’ and the mere necessity to interpret the term of a treaty must not be
confused with ‘silence’ that calls for an analysis under customary international law. To

the contrary, it prevents a reference to customary international law.”**

Regarding the Respondent’s reliance on Barcelona Traction and Diallo, the Claimant
regards those cases as concerning “the issue of (diplomatic) protection by ‘substitution’
and centred on the question whether, in customary international law, there is an
exception to the general rule ‘that the right of diplomatic protection of a company
belongs to its national State’, which allows for protection of the shareholders by their
own national State ‘by substitution’.”*” The Claimant asserts that there is no principle
of customary international law which considers “investment” to mean only “direct

investment”.>*

With regard to the travaux préparatoires, the Claimant argues that the Respondent has
not shown how the negotiating history of the Treaty is relevant, other than by referring

to Article 32 of the VCLT, whose conditions for application the Claimant maintains are

3% Claimant’s Counter-Memorial on Jurisdiction, §135.

0 Claimant’s Counter-Memorial on Jurisdiction, 99138-146, citing Archer Daniels Midland Company & Tate

& Lyle Ingredients Americas, Inc. v. Mexico, ICSID Case No. ARB (AF)/04/5 (Award, 21 November 2007),

(RL-21) (hereinafter “ADM”), Loewen Group v. United States, ICSID Case No. ARB(AF)/98/3 (Award, 26 June

2003) 128 ILR 334 (RL-198) (hereinafter “Loewen”), Barcelona Traction, supra note 315, Diallo, supra note

314, and ELSI, supra note 315.

31 Claimant’s Counter-Memorial on Jurisdiction, 140, citing Loewen, ibid., 4226, 228.

**2 Ibid., 141.

jii 1bid., Y142 (emphasis in original), citing Barcelona Traction, supra note 315, and Diallo, supra note 314.
1bid., §146.
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not satisfied.”* Moreover, the evidence offered only refers to the CSFR’s intention and

does not show that this intention was shared by Austria.**

The Claimant also takes issue with the Respondent’s reference to treaty practice and the
Treaty’s object and purpose.’*”” The Claimant states that the Respondent has failed to
explain the relevance of treaty practice as a supplementary means of interpretation.’* In
any event, the Claimant contends that “[t]he fact that treaties vary in their language
does not mean that language used in one treaty excludes something included in another

treaty or vice versa.””*

The Claimant nonetheless points to treaties contemporaneous to the Austria-CSFR BIT
to show that “whenever the Slovak Republic wanted to exclude indirect investment, it

dld SO 99350

B. THE TRIBUNAL’S ANALYSIS

In considering the Respondent’s second objection, the Tribunal begins by noting that
the principles which it must apply to its task of interpretation of the Treaty are those set

out in Articles 31 to 33 of the VCLT:

Article 31: General Rule

(1) A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.

(2) The context for the purpose of the interpretation of a treaty shall comprise, in
addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties
in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connection with
the conclusion of the treaty and accepted by the other parties as an instrument
related to the treaty.

* Ibid., §160.

** Ibid., 161.

*7 Ibid., 162-173.

**% Ibid., 99162-165.

* Ibid., 19166.

%% Claimant’s Rejoinder on Jurisdiction, 9115-117.
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(3) There shall be taken into account, together with the context:

(a) any subsequent agreement between the parties regarding the interpretation
of the treaty or the application of its provisions;

(b) any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation;

(c) any relevant rules of international law applicable in the relations between
the parties.

(4) A special meaning shall be given to a term if it is established that the parties so
intended.

Article 32: Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the
preparatory work of the treaty and the circumstances of its conclusion, in order to
confirm the meaning resulting from the application of article 31, or to determine
the meaning when the interpretation according to article 31:

(a) leaves the meaning ambiguous or obscure; or
(b) leads to a result which is manifestly absurd or unreasonable.
Article 33: Interpretation of Treaties authenticated in Two or More Languages

(1) When a treaty has been authenticated in two or more languages, the text is
equally authoritative in each language, unless the treaty provides or the parties
agree that, in case of divergence, a particular text shall prevail.

(2) A version of the treaty in a language other than one of those in which the
text was authenticated shall be considered an authentic text only if the treaty so
provides or the parties so agree.

(3) The terms of the treaty are presumed to have the same meaning in each
authentic text.

(4) Except where a particular text prevails in accordance with paragraph 1,
when a comparison of the authentic texts discloses a difference of meaning
which the application of Articles 31 and 32 does not remove, the meaning
which best reconciles the texts, having regard to the object and purpose of the
treaty, shall be adopted.

316. Since the Tribunal has already decided (paragraph 81, above) that the VCLT is
applicable to the BIT, these provisions govern the approach which the Tribunal must
take to the interpretation of the BIT. It is, however, well established that these
provisions state principles which are part of customary international law which would

be applicable in any event.
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As the Tribunal can derive jurisdiction only from the terms of the BIT, it must begin by
considering the ordinary meaning to be given to those terms in their context and in light

of the object and purpose of the BIT.

According to Article 8(1) and 8(2) of the BIT, for the Tribunal to have jurisdiction, it
must be faced with a dispute (1) between a Contracting Party and an investor of the
other Contracting Party, which (2) arises out of (or, in the Claimant’s new translation,
“concerns”™') an investment. There is no doubt that the first requirement is satisfied.
Euram Bank is an investor of the Republic of Austria, within the meaning of Article
1(2) of the BIT, and it is in dispute with the Slovak Republic. The Respondent
maintains, however, that the second requirement is not satisfied, because, in its view,

the dispute does not arise out of an “investment” as that term is used in the BIT.

“Investment” is defined in Article 1(1) of the BIT and the different translations of that
provision relied upon by the Parties are set out at paragraphs 288 et seq., above. The
definition is in broad terms (the specific assets listed being only examples) and includes
“shares and other forms of participation in enterprises.” However, the Tribunal agrees
with the Respondent that the issue is not what type of asset can constitute an investment

but, rather, what link is required between that asset and the investor.

In the present case, the asset which was allegedly expropriated (or otherwise subjected
to measures inconsistent with the BIT) is the shareholding in Apollo. The investor is
Euram Bank. However, it was not Euram Bank but its subsidiary, EIC, which owned
the shareholding in Apollo. Since EIC is a company incorporated in the Slovak
Republic, it is not an investor which can claim against the Slovak Republic under the
BIT. It follows that, if the BIT required that the asset be owned directly by the

investor, that requirement would not be satisfied in the present case.

The Tribunal is not persuaded, however, that the BIT requires that the investor be the
direct owner of the asset. Article 1(1) makes no reference to ownership. Rather, it
stipulates that “the term ‘investment’ shall mean all assets which an investor of one

Contracting Party invests in the territory of the other Contracting Party in accordance

3! See Chapter 111, above. Nothing turns on the difference between “arise out of” in the Respondent’s translation
and “concerning” in the Claimant’s new translation.
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with its legislation.”*

This is broad language which is quite wide enough to
encompass what is today the very common situation of a foreign company making an
investment through a subsidiary incorporated in the host State. In the usage which was
common in relation to investment by the time the BIT was concluded, an investor of
State A which acquired control of a shareholding in a company incorporated in State B
would be described as investing in the territory of State B irrespective of whether it had
purchased the shares in its own name or arranged that they be purchased by a locally
incorporated subsidiary whose decision-making it controlled. In the present case, there
is no doubt that Euram Bank controlled the decisions made by EIC, which was its
100% owned subsidiary.”” Taking the words used in Article 1(1) of the BIT in their
ordinary meaning, therefore, the Tribunal considers that they include the shareholding

in Apollo, notwithstanding that those shares were owned by EIC rather than being
directly owned by Euram Bank.

In the Tribunal’s view, neither the context of those words, nor the object and purpose of
the BIT compel a different conclusion. So far as the context is concerned, both Parties
made extensive reference to Article 4(3) of the BIT (the text of which appears on page
93, above). According to the Respondent, this provision would be unnecessary if assets
held through a subsidiary were included as investments under Article 1(1). On the
Respondent’s interpretation of the BIT, Article 4(3) stands alone as the only provision
concerning indirectly owned assets, a category which Article 4(3) demonstrates is

otherwise outside the scope of the BIT.

The Tribunal does not agree. Article 4(3) has to be seen in the context of Article 4 as a
whole. Article 4(1) provides that a Contracting Party may expropriate (or take similar
measures with regard to) an investment of an investor of the other Contracting Party
only if it pays compensation. Article 4(2) requires that the compensation correspond to
the value of the investment immediately prior to the expropriation. Accordingly, if the
investment in question is a factory, the measure of compensation is the value of that
factory at that time. What Article 4(3) does is to make clear that where the foreign

investor owns not the factory itself but a shareholding (even a very small one) in the

332 Translation RL-40B. The Claimant’s new translation refers to “assets which are invested by an investor of
one Contracting Party.” The Tribunal sees no substantive difference between the two translations.
333 Claimant’s Counter-Memorial on Jurisdiction, 940.
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local company which owns the factory — a company the majority of whose shares may
well be owned by nationals of the expropriating State or other shareholders who could
not qualify as investors under the BIT and who would therefore have no entitlement to
compensation under that Agreement — adequate compensation must nevertheless be
paid to that foreign investor. The term “adequate compensation” in this context would
seem to require that the investor receive a proportion of the value of the asset relative to
the proportion of his shareholding in the local company. The clarification provided by
Article 4(3) in respect of such a case by no means compels the conclusion that assets
held by a local subsidiary of which the investor owns 100% of the shares cannot

constitute an investment under the terms of Article 1(1).

Moreover, the Respondent’s interpretation of Articles 1(1) and 4(3) would produce a
curious result. Only disputes relating to something which qualifies as an investment
under Article 1(1) may be referred to arbitration in accordance with Article 8(1) and
(2). Since the Respondent’s interpretation of Article 4(3) is that it provides for a duty
to compensate notwithstanding that there is no such investment, it would follow that a
dispute regarding the arrangements for payment of compensation under Article 4(3)
would not be subject to arbitration. Yet, as the Tribunal will explain below (at
paragraphs 366-369), Article 4(5) suggests that any dispute regarding the amount of
compensation and the method or conditions of its payment is intended to fall within the

scope of Article 8.

In the Tribunal’s view, the provisions for compensation in Article 4(3) do not suggest a

narrower interpretation of Article 1(1).

With regard to the object and purpose of the BIT, the Tribunal agrees with the
Respondent that the object and purpose of the BIT is not such that it requires provisions
which confer protection upon investors to be given the broadest possible interpretation
in order to further the goal of investment protection. In particular, the Tribunal
considers that it would not be justified in departing from the ordinary meaning of the
terms of a definition provision on the basis that a more expansive definition of
“investment” would further what is only one of the objects of the BIT. In the present
case, however, the Tribunal has already concluded that the ordinary meaning of the

terms used in Article 1(1) encompasses assets invested by an investor of the Republic
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of Austria in the territory of the Slovak Republic through a Slovak subsidiary owned by
that investor. There is nothing in the object and purpose of the BIT which would
suggest, let alone require, that the Tribunal accord a narrower interpretation to the

language of Article 1(1).

Turning to the Respondent’s argument concerning customary international law, the
Tribunal considers that this argument is based upon two propositions. The first, which
relies upon the judgments of the International Court of Justice in Barcelona Traction,
ELSI and Diallo,* is that customary international law distinguishes between the assets

of a company and those of its shareholders. The second, which is largely based upon

355

arbitration awards such as those in Loewen and ADM,> is that rules of customary

international law continue to apply unless a treaty departs from them. The Tribunal
does not consider that the authorities invoked by the Respondent sustain the conclusion
that a dispute about an indirect investment falls outside the scope of the jurisdiction

conferred by Article 8 of the BIT.

The Tribunal accepts that the recent judgments of the International Court of Justice in
Diallo amount to an authoritative reaffirmation of its earlier judgment in Barcelona
Traction. Those judgments were, however, concerned with the extent of the right of
diplomatic protection, where a State brings proceedings to protect one of its nationals.
That was expressly stated by the Court in its 2007 Judgment in Diallo, where it said the

following:

The Court is bound to note that, in contemporary international law, the protection
of the rights of companies and the rights of their shareholders, and the settlement
of the associated disputes, are essentially governed by bilateral or multilateral
agreements for the protection of foreign investments, such as the treaties for the
promotion and protection of foreign investments, and the Washington Convention
of 18 March 1965 on the Settlement of Investment Disputes between States and
Nationals of Other States, which created an International Centre for Settlement of
Investment Disputes (ICSID), and also by contracts between States and foreign
investors. In that context, the role of diplomatic protection somewhat faded, as in
practice recourse is only made to it in rare cases where treaty régimes do not exist
or have proved inoperative. It is in this particular and relatively limited context
that the question of protection by substitution might be raised. The theory of
protection by substitution seeks indeed to offer protection to the foreign
shareholders of a company who could not rely on the benefit of an international

3% See 9298, above.
%3 See 9297, above.
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treaty and to whom no other remedy is available, the allegedly unlawful acts
having been committed against the company by the State of its nationality.
Protection by “substitution” would therefore appear to constitute the very last
resort for the protection of foreign investments.”*®

The 2007 judgment determined that Guinea could not exercise diplomatic protection
with regard to the companies in which Mr Diallo held a controlling interest, because
those companies were incorporated in the Democratic Republic of Congo. In its 2010
judgment in Diallo, the Court went on to hold that, in exercising its right of diplomatic
protection with regard to Mr Diallo, Guinea could not recover in respect of acts which,
though they may have violated obligations owed to the companies, did not amount to

violations of the rights of Mr Diallo as associé.

The Respondent also referred to the judgment of the International Court in £LSI, which
it denied was a case of diplomatic protection. The Tribunal does not believe that this
judgment has any bearing on the issues in the present case. Since it was an action
brought by the United States on behalf of two United States companies,”’ albeit by
reference to a Friendship, Commerce and Navigation Treaty, it was a diplomatic
protection case. Moreover, it did not turn on questions relating to indirect investment
but was concerned with the application of the local remedies rule and the scope of

protection under the treaty, neither of which issues is relevant to the present case.

The Tribunal is not concerned with the “particular and relatively limited context” of
diplomatic protection. The issue in the present case is not whether Austria may
exercise a right of diplomatic protection with regard to the alleged expropriation of
EIC’s shareholding in Apollo, nor whether, if Austria exercised its right of diplomatic
protection with regard to Euram Bank, it could recover damages in respect of the
alleged expropriation of that shareholding. The issue in the present case is whether that
shareholding falls within the definition of “investment” in the BIT. The BIT constitutes

lex specialis in that regard.

Nor does the Tribunal find the passages in the Loewen and ADM awards on which the

Respondent relied to be relevant to the present case. Those awards (like the judgment

%% Diallo, supra note 314, 88 (emphasis added).
3T ELSI, supra note 315, 951.
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in ELST) show that where a treaty is silent on a subject it cannot be presumed to have
departed from an established rule of customary international law such as the local
remedies rule (ELSI) or the doctrine of continuing nationality (Loewen). But that is not
the case here. The BIT creates a right of action for an investor which would not exist
under customary international law. It does so in respect of disputes about
“investments”, a term which the BIT defines in some detail in Article 1(1). There is no
general rule of customary international law which would normally be applicable in this

situation and on which the BIT is silent.

The Tribunal will next turn to the question of the travaux préparatoires of the BIT. In
view of the Tribunal’s findings regarding the meaning of Article 1(1), it has doubts
about whether this is a case in which recourse to the travaux préparatoires is
appropriate under Article 32 VCLT.”® The Tribunal considers, however, that, even if it
were to have recourse to the travaux préparatoires of the BIT, doing so would not
affect the outcome. The Tribunal finds nothing in the travaux préparatoires which
have been put before it that compels the conclusion that the States Parties intended that
the BIT should define investment so as to exclude indirectly owned investments of the
kind at issue in the present case. The Respondent relied upon a brief statement in a
Report submitted to the Government of the then CSFR by its Ministry of Finance to the
effect that the proposed agreement with Austria “specifies the terms ‘investment’ and
‘investor’ in connection with their participation in the business in the territory of one of
the Contractual Parties”.”” This statement reveals nothing about the manner of that

participation nor about whether it had to be direct or could be made through a locally

incorporated subsidiary.

%% The tribunal in Methanex v. United States considering the 1966 Report of the International Law Commission
to the General Assembly stressed the limited relevance of the negotiating history in the light of Article 31 of the
VCLT:

[...] pursuant to Article 32, recourse may be had to supplementary means of interpretation only in the
limited circumstances there specified. Other than that, the approach of the Vienna Convention is that the
text of the treaty is deemed to be the authentic expression of the intentions of the parties; and its
elucidation, rather than wide-ranging searches for the supposed intentions of the parties, is the proper
object of interpretation. (Methanex Corp. v. United States, Final Award of the Tribunal on Jurisdiction
and Merits, 3 August 2005, Part II, Chapter B, §22)

%% Annex II to the proposal for the Negotiation regarding the agreement between the Czechoslovak Socialist
Republic and Austria on the promotion and protection of investments and a proposal for the procedure related to
the negotiation, No. FMF 111/4-17/639/89, 17 October 1989 (R-4), p. 5.
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334. The Tribunal is aware that the tribunal in HICEE B.V. v. Slovak Republic, a case which
was also concerned with the Slovak Republic’s change to the law regarding health
insurers and related to that part of the shares in Apollo which was not held by EIC,
relied on the travaux préparatoires of the Netherlands-CSFR BIT in arriving at the
conclusion that indirectly owned assets did not fall within the definition of investment
in that treaty. Despite the similarity between the underlying facts of that case and the
present proceedings, however, the legal materials are quite different. Not only was the
relevant provision of the Netherlands-CSFR BIT in different terms from those of the
BIT at issue here (a matter to which the Tribunal will return below), the travaux
presented to the HICEE tribunal contained a passage which was far more explicit than

that quoted in the preceding paragraph.

335. The HICEE tribunal relied upon the following passage in the Explanatory Note
submitted by the Dutch Government to the Parliament of the Netherlands regarding the
proposed BIT between the Netherlands and the CSFR:

The Agreement covers direct investments and investments made through a
company in a third country. Normally, investment protection agreements also
cover investments in the host country made by a Dutch company’s subsidiary
which is already established in the host country (“subsidiary”-“sub-subsidiary”
structure). Czechoslovakia wishes to exclude the “sub-subsidiary” from the scope
of this Agreement, because this is in fact a company created by a Czechoslovakian
legal entity, and Czechoslovakia does not want to grant, in particular, transfer
rights to such company. This restriction can be dealt with by incorporating a new
company directly from the Netherlands. As the restriction is therefore not of great
practical importance, the Dutch delegation has consented to it.**

There is no statement of similar clarity in the travaux of the Austria-CSFR BIT with

which the present case is concerned.

336. Nor does the Tribunal find the practice in respect of other treaties relied upon by the
Respondent to be of any assistance. The fact that the Slovak Republic (and its
predecessor States) was concerned to limit the scope of investments covered in other
treaties and inserted restrictive language to that effect (as was done in the Netherlands

BIT) serves, if anything, to highlight the absence of such restrictive language in the

% HICEE, supra note 308, 938.
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present BIT. The practice of other States seems to the Tribunal to shed no light

whatsoever upon the intention of the States Parties to the present BIT.

337. The Tribunal has considered the way in which the issue of indirect ownership has been
dealt with by other arbitral tribunals. In this context, both Parties invoked awards
which they considered supported their favoured interpretation. The Tribunal believes
that such awards have to be approached with a degree of caution. In several instances,
the BIT under consideration used language which was different from that of the present
BIT and the award is, therefore, of no assistance. For example, the award in HICEE, on
which the Respondent relied, concerned a clause which was very similar to Article 1(1)
of the current BIT in defining “investment”, except that it included a provision that the
asset had to be “invested either directly or through an investor of a third State.” Given
that language, it is not surprising that the tribunal held that a structure similar to the one
employed by Euram Bank and EIC in the present case was excluded, since the asset in
question was invested neither directly nor through an investor of a third State.**' Article
1(1) of the present BIT, however, contains no statement that the asset in question must
be “invested either directly or through an investor of a third State.” Conversely, a
number of the awards relied upon by the Claimant concerned BITs which expressly
included indirectly owned assets within their definition of investment, whereas no such

provision appears in the present BIT.

338. The Tribunal notes, however, that in a number of cases tribunals confronted with
clauses similar to that in the present case have held that they include indirectly owned
assets. For example, in Siemens v. Argentina, the BIT between Germany and Argentina

defined “investment” as

all kinds of assets in accordance with the legislation of the Contracting Party in the
territory of which the capital investment is made in accordance with this treaty, in
particular, but not exclusively [...] (b) shares of corporate stock, shares in companies and
other kinds of participations in companies.’*

%1 Berschader, supra note 309, on which the Respondent relied, also contained an express provision regarding
investment made through a company incorporated in a third State. The tribunal there concluded that an
investment made through a company incorporated in the State of nationality of the claimant, but which was not
a party to the proceedings, was excluded.

?%> Germany-Argentina BIT, Article 1.
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The tribunal came to the conclusion that “the quality of a direct dispute is not affected

by Siemens not being the direct shareholder of the local company.”*

In considering the scope of a similar clause, the tribunal in Mobil Corporation v.

Venezuela stated the matter even more clearly:

The Tribunal notes that there is no explicit reference to direct or indirect investments in
the BIT. The definition of investment given in Article 1 is very broad. It includes “every
kind of assets” and enumerates specific categories of investments as examples. One of
those categories consists of “shares, bonds or other kinds of interests in companies and
joint ventures”. The plain meaning of this provision is that shares or other kind of
interests held by Dutch shareholders in a company or in a joint venture having made
investment on Venezuelan territory are protected under Article 1. The BIT does not
require that there be no interposed companies between the ultimate owner of the company
or of the joint venture and the investment. Therefore, a literal reading of the BIT does not
support the allegation that the definition of investment excludes indirect investments.”**

The tribunals in Cemex Caracas v. Venezuela, loannis Karadassopoulos v. Georgia,
Tza Yap Shum v. Peru and Mobil v. Venezuela also dealt with the coverage of indirect
investments by applying a broad investment definition within the respective BITs. The
tribunals all came to similar conclusions, namely that indirect investments were
covered by the respective clauses. The Tribunal considers that these awards serve to
confirm the conclusion it had already reached regarding the interpretation of Article

1(1) of the BIT.

The Tribunal therefore rejects the Respondent’s second jurisdictional objection.

3% Siemens, supra note 335, 9150.
%% Mobil, supra note 336, 165.
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V. THIRD OBJECTION: THE SCOPE OF ARTICLE 8

The Respondent’s third jurisdictional objection is that the Claimant’s claims under
Articles 2 and 4 of the BIT fall outside the scope of Article 8, from which the Tribunal
derives its jurisdiction. The Respondent’s submissions and the Claimant’s response

thereto raise three issues which the Tribunal will address separately.

First, the Respondent argues that the terms of Article 8 limit jurisdiction to two types of
dispute: (a) those regarding the amount, or conditions of payment, of compensation in
the case of expropriation or similar measures under Article 4, and (b) those concerning
the right to free transfers under Article 5. The Respondent therefore contends that the
Tribunal lacks jurisdiction in the present case with regard to the claims under Article 4,
since the dispute between the Claimant and the Respondent is not over the amount or
conditions of payment of compensation for expropriation but concerns the more
fundamental question whether there has been an expropriation, or similar measure.
According to the Respondent, Article 8 does not confer jurisdiction over that question.
The Respondent also maintains that the Tribunal lacks jurisdiction over the claims
under Article 2 for alleged breaches of the obligation to accord fair and equitable
treatment, since disputes over that obligation are not mentioned in Article 8. The
Respondent accepts that this third jurisdictional objection does not apply to the claims
under Article 5 of the BIT. The Claimant disputes the Respondent’s interpretation of
Article 8, so far as it concerns its claims under Article 4 of the BIT (although it accepts
that its claims under Article 2 fall outside the terms of Article 8 if those terms are

considered in isolation). This issue is addressed in Part A, below.

Secondly, the Claimant raises a separate issue by contending that, even if the
Respondent’s interpretation of Article 8 is correct, the Constitutional Court of the
Slovak Republic has already decided, in its judgment of 24 March 2011, that the
shareholding in Apollo was the subject of expropriation or similar measures falling
within Article 4(1). Consequently, it contends that the way is clear for the Tribunal to
exercise jurisdiction under Article 8 to decide the dispute regarding compensation for
what has already been established as an expropriation. The Respondent disputes the

Claimant’s analysis of the meaning and effect of the judgment of the Constitutional
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Court. This argument does not affect the claims under Article 2. The judgment of the

Constitutional Court is considered in Part B, below.

Finally, the Claimant maintains that, even if the Tribunal accepts the Respondent’s
interpretation of Article 8 and rejects the Claimant’s argument regarding the judgment
of the Constitutional Court, its jurisdiction is nevertheless established. According to the
Claimant, the effect of the most favoured nation (“MFN”) clause in Article 3 of the
BIT is that the Claimant may take advantage of the broader jurisdictional provisions in
other BITs concluded by the Slovak Republic and its predecessor State. On this basis,
the Claimant maintains that the Tribunal has jurisdiction not only over its Article 4
claims but also over its claims under Article 2 of the BIT. The MFN issue is addressed

in Part C, below.

A. THE INTERPRETATION OF ARTICLE 8

1. The Positions of the Parties

(1) The Respondent

346.

347.

The Respondent bases its argument that the Claimant’s claims for violation of Articles
2 and 4 of the Treaty do not fall within the scope of Article 8 of the Treaty on the “text,
context, object and purpose, and the circumstances of the conclusion and the
preparatory work of the Treaty.”** According to the Respondent, Article 8 is “plain on
its face” and demonstrates that Slovakia has not agreed to arbitrate claims under Article
4, except in respect of the amount, or conditions of payment, of compensation, or any

matter under Article 2.3

The Respondent asserts that Article 8 of the BIT confers jurisdiction only with respect
to disputes “concerning the amount or the conditions of payment of a compensation
pursuant to Article 4, or the transfer obligations pursuant to Article 5.”°*" According to
the Respondent, the use of the word “concerning” shows that expropriation claims are
37368

confined to the issue of the “amount or the conditions of payment of a compensation

and excludes the questions whether there has been an expropriation or other similar

3% Respondent’s Memorial on Jurisdiction, 94236, 239.
% Ibid., 9238.

%7 Ibid., 99242-243.

%% Ibid., 9243.
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measure and, if so, whether that measure was contrary to the requirements of Article
4(1) regarding matters other than compensation.”” According to the Respondent, the
finding of whether an expropriation has occurred and the finding of the amount of

compensation are divisible and can be reviewed separately.’”

According to the Respondent, this interpretation of Article 8 is strengthened when the
provision is viewed in the context of the other provisions of the BIT, in particular, the
title of Article 4 and the text of Article 4(4) and 4(5). The Respondent contends that
Article 4(4) and 4(5) establish a “division of responsibility.”*”" Article 4(4) permits a
claimant to litigate the “legitimacy/legality” of an expropriation in the Slovak courts,
but “does not contemplate access to an arbitral tribunal for a determination of

lawfulness.””"?

Article 4(5) allows an arbitral tribunal to review “the amount of
compensation and conditions of payment”, but nothing in Article 4(5) “suggests that
arbitral review may go beyond ‘the amount of the compensation and conditions of
payment’.””” The Respondent also places reliance on the phrase “pursuant to Article
4” in Article 8(1), which, it contends, ties the grant of jurisdiction under Article 8 to the
division of responsibility laid down in Article 4(4) and 4(5). The Respondent notes that
the decision of the Austrian Airlines tribunal “unreservedly, and unanimously endorsed

the above textual analysis.””

Pointing to the VCLT, the Respondent argues that the object and purpose of the Treaty
and the travaux préparatoires further deny the existence of consent to the arbitration of
expropriation claims.’” The Respondent considers that the Treaty’s preamble is narrow

as compared with other BITs,”

and in any event notes that “the object and purpose
cannot be used to add words to the text of the Treaty.”*”” Additionally, the Respondent

cites a previous draft of Article 8(2) to point out that the Contracting Parties restricted

3% Ibid., Respondent’s Reply on Jurisdiction, §9292-299.

370 Respondent’s Reply on Jurisdiction, §310.

37! Respondent’s Memorial on Jurisdiction, 9248; Respondent’s Reply on Jurisdiction 9317.

°72 Respondent’s Memorial on Jurisdiction, 9248.

" Ibid., 9249.

™ Ibid., 99250-251, citing Austrian Airlines, supra note 327, 997.

" Ibid., §9253-260.

37 Ibid., 9253, citing ¢f. US-Ecuador BIT signed on 27 August 1993, entry into force 11 May 1997 (RL-54).

7 Ibid., 9256, citing Plama Consortium Limited v. Bulgaria 1CSID Case No. ARB/03/24 (Decision on
Jurisdiction, 8 February 2005) (RL-222), 193 (hereinafter “Plama”).
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the scope from “related claims” to “specified claims.””” According to the Respondent,
this indicates a “deliberateness in narrowing the jurisdictional clause” and “reflects an
undeniable intention not to extend jurisdiction beyond the limited scope of the text of

Article 8.7

According to the Respondent, the States Parties’ compliance with Article 4(4), and the
Claimant’s arguments regarding the effectiveness of the Slovak Courts is not relevant
to interpreting Article 8(1).*** The Respondent argues that even if compliance with
Article 4(4) were relevant, the Claimant has not met the burden of demonstrating non-

1

compliance.”® The Respondent points to several remedies available to the Claimant

under Slovak law that “allow foreign investors to obtain a determination that an

expropriation has occurred within the meaning of the Treaty.”*

According to the
Respondent, the Slovak Constitution enables foreign investors to bring their claims, and
the courts of general jurisdiction would entertain four different actions under national
statutes.”™™ The Respondent also refers to the fact that the Claimant has initiated
proceedings before the District Court of Bratislava, thus demonstrating that it considers

there are remedies available to it under the laws of Slovakia.

(2) The Claimant

351.

The Claimant begins by noting that its case under Article 4 is that its investment was
the subject of indirect expropriation. In arguing that the Treaty covers more than just
disputes over the amount of compensation, the Claimant takes issue with the
Respondent’s translation of Article 8(1) of the BIT.** The Claimant argues that the
correct translation, as set out in the translation which it filed after the hearing, does not
contain the words “pursuant to.” For the Claimant, while “the use of the words ‘the

amount ... of (a) compensation’ seemingly limits the scope of the arbitration, [t]he

78 Ibid., 99257-258, citing Annex III, Proposal for the negotiation regarding the agreement between the
Czechoslovak Socialist Republic and Austria on the promotion and protection of investments, No. FMF I11/4-
17.639/89, dated 17 October 1989 (R-5).

°7% Respondent’s Memorial on Jurisdiction, 94257-260.

%0 Respondent’s Reply on Jurisdiction, 9332-336.

¥ Ibid., 9337.

%2 Ibid., 347.

%3 Ibid., 19349-358.

%% Claimant’s Counter-Memorial on Jurisdiction, 9237-245.
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words ‘concerning’ or ‘with regard to’, however, are broad.””® In particular, the
Claimant takes issue with the Respondent’s characterisation of “concerning” as a

narrowing term similar to “about.”*

The Claimant argues that the ordinary meaning of the words in Article 8 and the cross-
references made to Article 4 demonstrate that jurisdiction is not confined to disputes

7 Instead, the Claimant submits, the Tribunal is

over the amount of compensation.™
empowered to consider whether an event enumerated in Article 4(1) of the BIT has
occurred and its precise nature. The contrary conclusion would deprive Article 8 of the
BIT of purpose and meaning since then “[a] state could defeat investment arbitration
merely by asserting that no expropriation had taken place and that would be the end of

the matter for any investor and tribunal.”**

The Claimant also disputes the relevance of Article 4(4) of the BIT for the
interpretation of Article 8 of the Treaty. While Article 4(1) of the BIT covers
“nationalization” and other “measures having similar consequences” as well as
“expropriation”, Article 4(4) only mentions “expropriation”. The Claimant’s claims,
which arise inter alia from “measures having similar consequences”, thus fall within
the ambit of Article 8 of the BIT, which refers generally to all compensable events
under Article 4 but are not encompassed by Article 4(4), which deals only with

“expropriation.””"

Furthermore, the Claimant argues that Articles 4(4) and (5) of the BIT provide for a
right to domestic court review, but “the fact that the Treaty contains a specific right to
challenge some aspects of expropriation before national authorities does not imply that
this presents a system according to which some disputes should be settled before

national authorities and others before international arbitration.””**°

According to the Claimant, this interpretation is consistent with the cases of EMV,

Renta 4, Sedelmayer v. Russian Federation, Telenor v. Hungary, and Tza Yap Shum v.

% Ibid., 99242-244 (emphasis in original).

% Claimant’s Rejoinder on Jurisdiction, §129.

*¥7 Claimant’s Counter-Memorial on Jurisdiction, §247.
¥ Ibid., 99247-248.

%9 Claimant’s Rejoinder on Jurisdiction, §152.

% Ibid., 9150.
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Republic of Peru, in which tribunals either found that they had jurisdiction in situations
with narrow BITs, or at least interpreted similar BITs to allow a tribunal to consider not

just compensation claims but also expropriation claims.*”’

The Claimant advances that since the ‘“(indirect) expropriation” effected by
Amendment I is “manifestly illegal”, there is nothing in Article 4(4) to be reviewed for

2

legality.” The Claimant argues that it is generally accepted that the legality of
expropriation is conditioned on four requirements, which must be fulfilled cumulatively
in order for an expropriation to be legal.”” The expropriatory measure must: (i) serve a
public purpose, (ii) not be arbitrary or discriminatory, (iii) follow principles of due
process, and (iv) provide prompt, adequate and effective compensation.”® Regarding
compensation, the Claimant notes that the Respondent “does not even attempt to say it
has offered compensation and the fact that no compensation has been offered is

confirmed by the Constitutional Court in its judgment dated 26 January 2011.”*

The Claimant argues that due process was not fulfilled since “there was also no
‘reasonable advance notice’ to Euram Bank, no ‘fair hearing’ in front of an ‘unbiased
and impartial adjudicator’ (or at all) and no procedure that was ‘meaningful’ to the
investor.”® The Claimant further asserts that if Article 4(4) is to be interpreted as
argued by the Respondent and confers exclusive jurisdiction on the Slovak courts, the
burden then falls on the Respondent “to show that it has put in place suitable effective
legal mechanisms domestically that allow an investor a meaningful pursuit of the right
to have the legality of the expropriation reviewed as provided for in Article 4(4) of the
Treaty.” The Claimant advances that the Tribunal “need not look further than to the

undeniable fact that no compensation has been offered. This finding alone suffices to

31 Claimant’s Counter-Memorial on Jurisdiction, 250-268; Claimant’s Rejoinder on Jurisdiction, 9120-126,
citing EMV v. Czech Republic, UNCITRAL (Award on Jurisdiction, 15 May 2007) (hereinafter “EMV”’) (RL-
141), Renta 4 SVSA and ors v. Russian Federation, SCC Case No. 24/2007 (Award on Preliminary Objections,
20 March 2009) (CL-134) (hereinafter “Renta 4”), Sedelmayer v. Russian Federation, SCC (Award, 7 July
1998) (CL-138) (hereinafter “Sedelmayer”), Telenor Mobile Communications AS v. Hungary, ICSID Case No.
ARB/04/15 (Award, 22 June 2006) (CL-145) (hereinafter “Telenor”), Tza Yap Shum v. Republic of Peru, ICSID
Case No. ARB/07/6 (Decision on Jurisdiction and Competence, 19 June 2009) (hereinafter “7za Yap Shum”)
(CL-148).

%2 Claimant’s Counter-Memorial on Jurisdiction, 99283-294.

% Ibid., 19284-285.

% Ibid., 9285.

% Ibid., Y286.

% Ibid., 9291.

7 Ibid., 9292.
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establish the illegality of the indirect expropriation on the level of international and

11308

treaty law.

The Claimant rejects the Respondent’s contention that there are remedies available to
the Claimant to pursue its claim other than through international arbitration under the
Treaty.” Arguing that the burden of proof to demonstrate the availability of other
options is on the Respondent, the Claimant advances that the Slovak courts of general
jurisdiction have no jurisdiction over this matter and that there is no effective protection

available to the investor before Slovak authorities.

The Claimant responds to the Respondent’s suggestion that an investor could seek
protection of its rights before Slovak courts through an action based on Act No.
514/2003 Coll. on Liability for Damages caused by the Exercise of Public Authority.*"
The Claimant argues that this can only be relied on when damage is caused *“to an
individual or legal entity by an organ or representative of the State within individual
proceedings,” but does not provide for a remedy to an investor when the damage is

caused by an act of Parliament.*"

2. The Tribunal’s Analysis

In accordance with the principles already set out (in paragraphs 315-317, above), the
Tribunal begins by considering the “ordinary meaning” of the terms used in Article 8 of

the BIT. In doing so, it focuses only on the treatment of disputes regarding Article 4 of

% Ibid., 9293.

9 Ibid., §9335-422; Claimant’s Rejoinder on Jurisdiction, {158-208.
00 Claimant’s Counter-Memorial on Jurisdiction, 19413-415.

' Ibid., 19413-415.

92 Claimant’s Rejoinder on Jurisdiction, §9202-203, 205.



362.

363.

364.

PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 121 of 160

the BIT, since it is common ground that disputes regarding Article 5 claims are within

the scope of the provision.*”

The critical words are those in Article 8(1) which define the type of dispute over which
Article 8(2) gives an arbitration tribunal jurisdiction. According to the Respondent’s
translation,*” Article 8(1) requires that the dispute must be one “concerning the amount
or the conditions of payment of a compensation pursuant to Article 4.” The Claimant’s
post-hearing translation is that the dispute must be one “with regard to the amount or

the arrangements for payment of compensation in accordance with Article 4.”

The words used in this part of Article 8(1) clearly limit the scope of that provision,
which is thus rendered far more restrictive than the disputes clauses found in many
BITs. The Parties are agreed on that much and the Claimant does not suggest, for
example, that the wording of Article 8(1) could embrace its claim for a violation of
Article 2 of the BIT unless the Tribunal accepts its MFN argument. Unless it is to be
read as modified by the effect of the MFN provision, Article 8(1) plainly confines the
Tribunal to disputes regarding Articles 4 and 5. The question, however, is whether it is
more restrictive than that and denies the Tribunal jurisdiction to determine whether

there has been an expropriation or other act falling within Article 4(1).

The Tribunal does not consider that any significance attaches, for present purposes, to
the differences between the translations proffered by the Parties and set out at page 95,
above. Whether the provision is correctly translated as referring to “conditions of
payment” or “arrangements for payment” has no relevance to the issue before the
Tribunal. Nor does the question whether the indefinite article should appear before the
word “compensation.” The other two differences require a little more attention. The
Respondent places some reliance on the word ‘“concerning”, arguing that it has a
limitative effect. However, the Tribunal considers that it is no more (and no less)
limiting than “with regard to” and that the two expressions are, for practical purposes,
synonymous in the present context. It has come to the same conclusion regarding the

terms “pursuant to”” and “in accordance with”.

403 See, Respondent’s Memorial on Jurisdiction, q8; Claimant’s Counter-Memorial on Jurisdiction, §233-236.
404 See p. 95, above.
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The Tribunal considers that, even if it treats as definitive the most recent translation
offered by the Claimant, the interpretation advanced by the Respondent more
accurately reflects the ordinary meaning of the words used. According to the
Claimant’s translation, Article 8(1) gives jurisdiction only over a dispute “with regard
to the amount or the arrangements for payment of compensation pursuant to Article 4.”
The language is narrow and specific. It is in marked contrast to the equivalent
provision in the BIT concluded only eighteen months earlier between the Belgian-
Luxembourg Economic Union and the CSFR, which was considered by the tribunal in
the case of EMV v. Czech Republic (the award in which is discussed below). Article 8
of that BIT provided for an arbitral tribunal to have jurisdiction over disputes
“concerning compensation due by virtue of’ the provisions equivalent to those of
Article 4 of the present treaty. That provision was held to confer jurisdiction over the
issue whether an expropriation or similar measure had occurred so as to give rise to a
right to compensation. Article 8(1) of the present treaty specifies that the dispute must
be about not simply “compensation” but “the amount or the arrangements for payment
of compensation.” If the intention had been to confer upon an arbitral tribunal
established under Article 8 the jurisdiction to determine whether there was any
entitlement to compensation at all, it is difficult to see why the words “the amount or
the arrangements for payment” were included; the Claimant’s interpretation of Article
8(1) effectively renders those words redundant and, in doing so, runs counter to the
principle of treaty interpretation that all words used should, if possible, be given

meaning.

The Claimant and the Respondent also differ over whether the words “in accordance
with Article 4” qualify the term “compensation” or the whole phrase “the amount or the
arrangements for payment of compensation.” The Claimant argues that the
qualification relates to the word “compensation” and thus directs the reader to the basic
entitlement to compensation in Article 4(1), which, so the Claimant contends, means
that an Article 8 tribunal is given jurisdiction to rule on whether or not the conditions in
Article 4(1) have been met. The Respondent argues that the qualifying words refer to
the whole phrase “the amount or the arrangements for payment of compensation”. The
Tribunal finds the Respondent’s analysis more persuasive. The structure of Article 8(1)

is such that the phrase “in accordance with Article 4” would most naturally be seen as
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referring to the whole of what precedes it; there is no grammatical or logical reason for
singling out the word “compensation” from the remainder of the phrase in which it

appears.

367. The Claimant further contends that “in accordance with” should be given the same
meaning as “due by virtue of’. As the arbitral tribunal in Renta 4 v. Russian
Federation (an award on which the Claimant relied) said, the latter phrase necessarily
raises the question “who determines whether compensation is indeed ‘due’.”*” The
Tribunal is not persuaded that the two phrases carry the same meaning. To say that
compensation is due by virtue of a provision is a clear reference to the existence of an
entitlement to compensation derived from that provision. The term “in accordance
with” does not have the same clear reference to entitlement; it is more commonly used
as synonymous with “pursuant to” or “according to” (the other translations offered in
respect of this part of Article 8(1)) and thus acts in large part as a cross-reference. In
the context of the present BIT, the phrase “in accordance with Article 4” also seems

more naturally to tie the provisions of Article 8(1) in with those of Article 4(5), which

provides (again using the Claimant’s latest translation) as follows:

The investor shall have the right to have the amount of the compensation and the
method of payment reviewed either by the competent authorities of the
Contracting Party which prompted the expropriation or by an arbitral tribunal in
accordance with Article 8 of this Agreement. (Emphasis added)

The Tribunal considers that the italicised words and the use in Article 8(1) of the phrase
“in accordance with Article 4” were intended to create a close relationship between the
two provisions. Under that relationship, the only type of dispute regarding Article 4 in
respect of which Article 8 confers jurisdiction upon an arbitration tribunal is the type of
dispute which Article 4 expressly provides may be referred to such a tribunal, i.e. those

contemplated by Article 4(5).

368. Article 31(1) of the VCLT requires that the terms of a treaty be interpreted in their
context. In the present case, the most important part of the context of Article 8 is
Article 4, to which Article 8(1) makes express reference. The Tribunal has already

considered several aspects of Article 4, but one more requires attention. Article 4(4)

95 Renta 4, supra note 391, §27.
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99406

provides that an investor shall have the right to have the “legality”** of an expropriation
reviewed by the national authorities; no reference is made to review of that question by
any other body. By contrast, Article 4(5), as has already been seen, gives the investor
the right to have the amount of compensation and the arrangements for paying it
reviewed by either the national authorities or an Article 8 tribunal. According to the
Respondent, Article 4(4) and 4(5), read together, confirm the comparatively limited
role which the Parties to the BIT intended to give to an arbitral tribunal established

under Article 8.

369. The Claimant seeks to counter this apparent effect of Article 4(4) and 4(5) in a number
of ways. First, it maintains that Article 4(4) applies only to “expropriation” and not to
the other types of measure referred to in Article 4(1). It sees that fact as possessing
particular significance, because its argument on the merits is that the present case is one

b

of indirect taking and not of classic “expropriation.” The Tribunal does not agree that
Article 4(4) is limited in the way suggested by the Claimant. It notes that the
Respondent’s translation of Article 4(1) refers to “expropriation measures, including
nationalization or other measures having the same consequences.” Whether that is in
fact a more accurate rendition into English of the authentic texts of Article 4(1), it
undoubtedly reflects the overall approach of Article 4. The terms “expropriation” or
“expropriation measures” are used in paragraphs (2) to (5) of Article 4 in such a way
that they are plainly intended to encompass all of the types of measures referred to in
Article 4(1). Thus, the provisions for the amount and arrangements for payment of
compensation in Article 4(2) are applicable to all “expropriation measures.” If the
Claimant’s analysis were correct, then neither Article 4(2) nor Article 4(3) (a provision

on which the Claimant relies in other parts of its argument) would be applicable to the

type of measure of which it claims to have been the victim.

370. Secondly, the Claimant maintains that Article 4(4) is intended to apply only to
measures taken with regard to specific property under powers granted by a statute or
similar legislation of general application and not to a measure which is itself legislative

in form (as was the case with Amendment I). The Tribunal can see nothing in the text

% The Respondent’s translation refers to “legitimacy.” The Tribunal does not consider that the difference
between these two terms has any significance for the issues currently under consideration.
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of Article 4 to support, let alone compel, such an interpretation. Nor does the Tribunal
agree that considerations of logic compel it to read such a limitation into the provision.
There is no reason in principle why States should not agree that the legality of any type
of expropriation measure (including a legislative one) could be reviewed by the

competent national authorities.

Lastly, the Claimant contends that Article 4(4) lacks the significance which the
Respondent attributes to it, because it provides only for the right to have the legality of
the expropriation reviewed and does not make any provision for the national authorities
to review the question whether or not an expropriation has occurred. In the Claimant’s
view, the question whether there has been an expropriation or comparable measure has
to be determined by an arbitral tribunal, even though the question whether or not that
measure is lawful is reserved to the relevant national authorities. The Tribunal agrees
with the Respondent that this analysis is unrealistic and is unsupported by the text of
Article 4(4) and 4(5). The power to determine whether an expropriation or comparable
measure is lawful is a far more extensive power than is the power to determine the
amount of compensation to be paid (or the arrangement for the payment of that
compensation) in respect of such a measure. It is also one which, in any case in which
legality is contested, must necessarily be exercised first. The idea that an investor
might go to an Article 8 tribunal for the determination of whether there had been an
expropriation, then to the national authorities for review of the legality of that
expropriation and, finally, back to an Article 8 tribunal for the assessment of the

amount of compensation is far too cumbersome to be plausible.

The Tribunal agrees with the Respondent that Article 4(4) and 4(5) provide for a
division of responsibility. Article 4(4) reserves disputes about the principle of
expropriation to the national authorities, while the amount of compensation and the
arrangements for payment of compensation can be referred to the national authorities or

to an arbitration tribunal under Article 8.

Both Parties referred to a number of arbitration awards which they invoked in support
of their respective interpretations of Articles 4 and 8 of the BIT. The Tribunal has
examined these awards with care. While it accepts that they offer some assistance, the

Tribunal considers that a degree of caution is called for in relying upon them. It is not
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simply that there is no doctrine of binding precedent in international law; most of the
awards invoked by the Parties concerned the jurisdictional provisions of other BITs
which use different terms from those employed in the present BIT. As such,
expressions of opinion about the meaning of those terms are only indirectly relevant to

the interpretation of the present BIT.

The exception is the award of the tribunal in Austrian Airlines v. Slovak Republic,

which concerned the same BIT as that in the present case. The tribunal in that case

407

unanimously*” concluded that the ordinary meaning of the words used in Article 8 of

the BIT meant that jurisdiction was “limited to disputes about the amount of the
compensation and does not extend to review of the principles of expropriation.”” Tt
found that such an interpretation was confirmed by the provisions of Article 4(4) and

4(5) which it considered provided that

Claims about the principle of expropriation are for the local authorities under
Article 4(4) and claims about the amount of compensation are for the local
authorities or for an arbitral tribunal under Articles 4(5) and 8. In the second case,
the investor has a choice of means. In the first one, he has no choice of means.
His choice is limited to whether to challenge the principle of expropriation or not.
If he decides to challenge it, he must do so before the local authorities. The
ordinary meaning of Article 4(4) and 4(5) is plain.*”

The tribunal rejected an argument that this conclusion was contrary to the object and

purpose of the BIT:

In assessing the scope of Article 8 of the Treaty in the light of the Treaty’s object
and purpose, the Tribunal cannot ignore the investment protection regime set up by
the Contracting States. Here they have in particular agreed that an investor may
challenge the legality of an expropriation but only before the local authorities. The
observation that they did not provide for arbitration on every aspect of all treaty
breaches cannot be deemed to be contrary to the Treaty’s object and purpose of
protecting investment. It all depends on the protection contracted for. Otherwise
the provisions of an investment protection treaty (without or) with limited access
to arbitration would necessarily have to be viewed as contrary to the object and
purpose of that treaty consisting inter alia in protecting investment.*'’

47 professor Kaufmann-Kohler, Judge Brower and Dr Trapl constituted the tribunal. Judge Brower dissented,
but not on this point.

% dustrian Airlines, supra note 327, 996.

9 Ibid., 198.

0 Ibid., 9103.
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The tribunal in Austrian Airlines thus analysed the relevant provisions of the BIT in

exactly the same way as the present Tribunal has done.

375. EMV v. Czech Republic was relied upon by both Parties. That case concerned the 1989
BIT between the Belgium-Luxembourg Economic Union and the Czechoslovak
Socialist Republic. Article 8 of that BIT provided that an arbitration tribunal would
have jurisdiction over “disputes ... concerning compensation due by virtue of Article 3

paragraphs (1) and (3).” Article 3(1) provided that

Investments made by investors of one of the Contracting Parties in the territory of
the other Contracting Party may not be expropriated or subjected to other measures
of direct or indirect dispossession, total or partial, having a similar effect, unless
such measures are

(a) taken in accordance with a lawful procedure and are not discriminatory;

(b) accompanied by provisions for the payment of compensation, which shall be
paid to the investors in convertible currency and without delay. The amount shall
correspond to the real value of the investments on the day before the measures
were taken or made public.*"

The EMV tribunal rejected an argument similar to that advanced by the Respondent in
the present case and held that the jurisdiction conferred by Article 8 of the Belgium-
Luxembourg-CSR BIT included jurisdiction to determine whether an expropriation or

other measure within the meaning of Article 3(1) had taken place. It stated that

In the absence of a clear provision for these issues to be determined in some other
forum these determinations must be made by the tribunal which is determining the
amount of compensation payable or the system of investment protection created by
the Treaty will be rendered wholly ineffective.*'

However, the tribunal expressly compared the provisions in the BIT which it had to

apply with those of the BIT at issue in the present case:

The above conclusion is supported by the fact that the treaty is silent as to where
and how the issues of expropriation and dispossession are to be determined. The
Respondent has suggested that this could be in the local courts or under inter-State
arbitration under Article 7 of the treaty. However, these solutions are neither
practicable nor expressly intended by the Treaty.

" The provisions of Article 3(3) are not material for present purposes. The treaty was authentic in Czech and
French; the quotation is from a translation used by the tribunal which appears to have been agreed between the
parties.

M2 EMV, supra note 391, 958.
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One can presume that a foreign investor will not generally seek redress for the
action of a government expropriating it or dispossessing it of its property in the
local courts unless that is expressly provided in the BIT (as is the case in the BIT
between Austria and the Czech and Slovak Federal Republic).*"

The tribunal went on to say that, if it had been the intention and policy of the
Czechoslovak Government at the time of negotiating the BIT to exclude the question
whether there had been an expropriation justifying compensation from an Article 8
tribunal, “it could and should have expressly provided how all issues prior to the
question of compensation were to be determined, i.e. local courts or international
tribunal, and then to provide separately for how compensation was to be resolved if not

agreed.”*!*

376. Taken as a whole, therefore, the analysis of the EMV tribunal tends to support the
arguments of the Respondent in the present arbitration. Article 4(4) of the present BIT
contains precisely the express provision as to how all issues prior to the question of
compensation were to be resolved. Moreover, the tribunal referred to the present BIT,
by way of comparison with the treaty it had to construe, in such a way as to suggest that

the answer would have been different under the present BIT.

377. That conclusion is reinforced by the analysis of the English High Court,*"” before which
the award was challenged under a provision in the United Kingdom’s Arbitration Act
which required the Court to rehear the question of jurisdiction.*'® The High Court
concluded that the tribunal had been right in finding that it had jurisdiction. In reaching
that conclusion, however, the judge, Simon J, emphasised two features of the Belgium-
Luxembourg BIT which are absent from the present BIT. First, he held that the phrase
“concerning compensation” could not, as a matter of the ordinary meaning of the words
used, be read to mean only “relating to the amount of compensation”.*'” In the present
case, however, the phrase used in Article 8(1) is “with regard to the amount or the
arrangements for payment of compensation”. Secondly, Simon J emphasised that the

phrase “due by virtue of’ in Article 8 of the BIT at issue in the case before him

13 Ibid., 9960-61 (emphasis added).

4 Ibid. 963.

13 Czech Republic v. EMV SA [2007] EWCA 2851 (Comm), Simon J. (RL-141).
6 Ibid., 913.

7 Ibid., 43.



PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 129 of 160

“connects entitlement to compensation to events specified in Articles 3(1) and (3).”*'"

That phrase is noticeably absent from Article 8 of the present BIT.

378. The Respondent’s case is also supported by Roslnvest v. Russian Federation.*” That
case arose under the 1989 UK-USSR BIT, the jurisdictional provision of which
provided (in the English text) that

This Article shall apply to any legal disputes between an investor of one
Contracting Party and the other Contracting Party in relation to an investment of
the former either concerning the amount or payment of compensation under
Articles 4 or 5 of this Agreement, or concerning any other matter consequential
upon an act of expropriation in accordance with Article 5 of this Agreement, or
concerning the consequences of the non-implementation, or of the incorrect
implementation, of Article 6 of this Agreement.**’

The text was thus similar to that in Article 8(1) of the present BIT in expressly referring
to the “amount” of compensation and in not employing the phrase “due by virtue of”.
On the other hand, there was no equivalent of Article 4(4) and (5). The tribunal
unanimously concluded*' that the clause quoted above did not confer jurisdiction to
determine whether there had been an expropriation. It considered that a grant of
jurisdiction to determine a dispute regarding the “amount of compensation” did not
extend to determining whether there had been an act giving rise to an entitlement to

compensation.*?

379. On the other hand, the Claimant’s case derives some support from the award in Renta 4
v. Russian Federation. The relevant BIT in that case was the 1991 BIT between Spain
and the Russian Federation, Article 10 of which conferred jurisdiction with regard to
“any dispute ... relating to the amount or method of payment of the compensation due

under Article 6 of this Agreement.” Article 6 provided that

Any nationalization, expropriation or any other measure having similar
consequences taken by the authorities of either Party against investments made

18 Ibid., 45.

9 RosInvestCo UK Ltd. v. Russian Federation, SCC Case No. V079/2005 (Jurisdiction Award, 5 October
2007) (hereinafter “Roslnvest”) (CL-135).

*20 The tribunal held that the differences between this text and the Russian text were not significant for the
purposes of the question it had to decide.

*! Sir Franklin Berman added a note to 9123 that the precedential effect of the award had to be treated with
caution.

22 RosInvest, supra note 419, §9110-114.
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within its territory by investors of the other Party, shall be taken only on the
grounds of public use and in accordance with the legislation in force in the
territory. Such measures should on no account be discriminatory. The Party
adopting such measures shall pay the investor or his beneficiary adequate
compensation, without undue delay and in freely convertible currency.

The tribunal unanimously concluded that it had jurisdiction over whether an
expropriation or similar measure within the meaning of Article 6 had taken place. The
award is closely reasoned and contains an important critique of the award in RoslInvest.
It also examines in greater detail than any of the other awards cited by the Parties the
practical difficulties to which a jurisdiction limited to determining the amount or
method of payment of compensation could give rise. For a number of reasons,
however, the Tribunal is not persuaded that the award in Renta 4 should lead it to

accept the Claimant’s arguments in the present case.

First, the wording of Article 10 of the Spain-Russian Federation BIT differs in an
important respect from that of Article 8 of the BIT in the present case. It is true that
both provisions expressly refer to the “amount” and the “method of payment” (or in the
present BIT, the “arrangements for payment”), unlike the BIT at issue in the EMV case.
Nevertheless, the Renta 4 tribunal was faced with a clause which conferred jurisdiction
over disputes “relating to the amount or method of payment of the compensation due
under Article 6 of this Agreement.” Article 8 of the present BIT does not use the
phrase “due under” or “due by virtue of” but rather uses the phrase “in accordance
with”. The Tribunal has already referred to the significance it attaches to that phrase (a
significance also mentioned by the High Court in EMV). The Renta 4 tribunal itself

considered the phrase to be significant.*”’

Secondly, the BIT under consideration in Renta 4 contained no equivalent of Article
4(4) and 4(5) of the present BIT. The significance of that point is thrown into sharp
relief by paragraphs 58 and 59 of the Renta 4 award. Having noted what it saw as the
unsatisfactory consequences of a provision leaving the question whether there had been
an expropriation to be determined by the national courts of the respondent State, the

Renta 4 tribunal went on to say

423 See, e.g., Renta 4, supra note 391, 4931, 35.
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The present Tribunal does not deny that such a provision could be given effect if
such was the clear import of the Treaty. Article 6 might have explained how
entitlement is to be determined. Article 10 might have stipulated that the
proposition that compensation is “due” may be established only by an authority
identified in Article 6. But there is nothing of the kind.***

In the present BIT, however, there is “something of the kind”, namely the provisions of

Article 4(4) and Article 4(5).

Lastly, it is noticeable that one of the Renta 4 arbitrators, Judge Brower, was also a
member of the tribunal in Austrian Airlines and concurred in the latter tribunal’s
decision that Article 8(1) of the present BIT does not confer jurisdiction over anything
other than the amount and arrangements for payment of compensation. The award in
Austrian Airlines was given some six months after that in Renta 4 award and expressly
distinguishes the BIT between Austria and the Slovak Republic from those at issue in
Renta 4, commenting that what might have been “a valid argument under the treaties
applicable in EMV v. Czech Republic and Renta 4 v. Russia ... cannot succeed here in
the light of the unmistakable meaning of Articles 8 and 4.”*** Judge Brower concurred
both in this part of the Austrian Airlines award and in the corresponding part of

Renta 4.

The reasoning in these four awards and in the judgment of the High Court in EMV thus
reinforces the conclusion which the present Tribunal had provisionally reached in
relation to the ordinary meaning of the words in Articles 4 and 8 of the present BIT.
The Tribunal did not find the other awards cited by the Parties of much assistance.
Berschader v. Russian Federation, on which the Respondent relied, comes to the same
conclusion as Roslnvest, but the relevant part of the award is obiter and contains no
reasoning not set out in the other awards reviewed above. Saipem v. Bangladesh,
Telenor v. Hungary and Sedelmayer v. Russian Federation are invoked by the
Claimant, because they all take the view that the BIT in question conferred jurisdiction
to determine whether there had been an expropriation but in none of the cases was the
issue contested. In addition, the BIT in Saipem contained an arbitration clause in terms

significantly broader than that in the present case. 7za Yap Shum v. Peru contains more

24 Ibid., 9958-59.
2 Austrian Airlines, supra note 327, §101.
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of a discussion, but the relevant treaty provision was significantly different from that in

the present case.

Two other matters need to be considered before the Tribunal can reach a final
conclusion on this point. First, the Claimant argues that a broader construction is
justified by the object and purpose of the BIT. It maintains that the purpose of the BIT
is to ensure investor protection and that this goal justifies a more expansive
construction of Article 8 so as to render the right of recourse to arbitration, which it
sees as a key feature of that protection, more effective. In this argument, it derives
considerable support from the reasoning in Renta 4 and, to some extent, from that of the
High Court in EMV. The Tribunal agrees that the protection of foreign investment is
one (though not the only one) of the purposes of the BIT and is, therefore, an important
factor in interpretation of the provisions of the BIT. That does not, however, entitle the
Tribunal to disregard or ride roughshod over the provisions agreed between the States
Parties to the BIT. Reference to the object and purpose of a treaty does not entitle a
tribunal to rewrite the bargain between the parties to that treaty on the ground that they
could have made a better bargain which would more effectively have secured the object
and purpose of their treaty. In particular, the Tribunal cannot accept what appears to be
the premise of the Claimant’s argument, namely that treaty provisions laying down
standards of substantive treatment for an investor must be deemed ineffective if they
are not enforceable through arbitration. It may well be the case that such provisions are
more effective if they are enforceable in that way, but the States Parties to the present
BIT clearly decided that (subject to the later discussion of the MFN clause) they would
adopt several substantive standards, such as the requirement of fair and equitable
treatment in Article 2, which would not be enforceable through arbitration. There are
numerous other BITs in which the same choice has been made and one State which is
both a major recipient of foreign investment and the State of nationality of some
important investors, namely Australia, has recently announced that its policy will be not
to include any investor-State arbitration provisions in its future BITs. Like the tribunal
in the Austrian Airlines case, the Tribunal considers, therefore, that considerations of
the object and purpose of the BIT cannot prevail over the clear meaning of the words

used in Articles 4 and 8 of the BIT.
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Secondly, the Claimant argued that there was in reality no possibility of it being able to
contest the issue whether it had been the victim of an expropriation or equivalent
measure in proceedings in the courts of the Slovak Republic, so that a broader
interpretation of Article 8 was required. The Tribunal does not agree. It is unable to
see how an argument about what remedies might be available in 2012 can be relevant to
the interpretation of an agreement concluded twenty years earlier. Moreover, the
Claimant’s argument sits uneasily alongside the fact that it has commenced proceedings

in the Slovak courts raising, inter alia, precisely this question.

The Tribunal’s analysis of the text of Article 8 in its context and in the light of the
object and purpose of the BIT having led to a clear conclusion, it is not necessary to
examine the travaux préparatoires of the BIT. However, since these will have to be
examined in connection with the MFN argument (considered below), the Tribunal
observes that, although the travaux préparatoires of Article 8 make clear that the
provision was intentionally narrowed from the much wider clause originally proposed
by Austria, they contain no clear indication of precisely how narrow the new clause was

intended to be and thus do not add anything to the preceding analysis.

The Tribunal thus concludes that, subject to what it will say in the following sections of
the award regarding the 2011 judgment of the Constitutional Court and the Claimant’s

MEFN argument, the Respondent’s third jurisdictional objection is well-founded.

B. THE JUDGMENT OF THE CONSTITUTIONAL COURT
1. The Positions of the Parties

The Tribunal must next consider the Claimant’s argument regarding the effect of the
2011 judgment of the Constitutional Court on the scope of the Tribunal’s jurisdiction
regarding the Article 4 claims. Each Party submitted expert evidence on the effects of
the judgment: the Respondent annexed to its Reply a witness statement from Professor
JUDr Jan Klucka, CSc, while the Claimant submitted with its Rejoinder a witness
statement from Professor JUDr Alexander Brostl, CSc. Both experts are former judges
of the Constitutional Court. Although this issue arises in relation to the Respondent’s

third jurisdictional objection, the Tribunal begins with the arguments put forward by the
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Claimant, since it was the Claimant which advanced the argument that the judgment

provides a response to that jurisdictional objection.

(1) The Claimant

390.

391.

392.

The judgment of the Constitutional Court of the Slovak Republic, adopted on 26
January 2011 and delivered on 24 March 2011,° concluded that Amendment I

contravened the Constitution of the Slovak Republic in the following ways:

(1) it amounted to a material restriction of property rights, contrary to Article 20 of
the Constitution and Article 1 of the First Protocol to the ECHR;

(2) it entailed an unjustified interference with the right of the private health insurers to
conduct their business, contrary to Article 35 of the Constitution;

(3) it involved a Constitutionally unacceptable interference with the general principle
of the rule of law.

The case had been brought before the Constitutional Court by a group of deputies of the

National Assembly of the Slovak Republic.

The Claimant maintains that the judgment amounts to a finding that its investment was
the subject of an unlawful expropriation and that “[tlhe matter is now finally
determined by the Slovak Republic’s highest court on this issue and is res judicata.”*’
The Claimant acknowledges that it was not a party to the proceedings before the
Constitutional Court but maintains that the judgment has effect erga omnes, so that “it
does not matter whether the Constitutional Court’s decision specifically addresses an

individual investor.”*

While the judgment does not speak of “expropriation” but rather of “substantial
restriction of property rights,”* the Claimant argues that the “facts subsumed by the
Constitutional Court under the Slovak constitutional law category of ‘substantial
restriction of property rights’ can be subsumed under the concept of ‘measures having

similar consequences’ in Article 4(1) of the Treaty.””’ In any event, the Claimant

426 pL.US 3/09-378 (CL-105).

#7 Claimant’s Counter-Memorial on Jurisdiction, 99297-298.
28 Claimant’s Rejoinder on Jurisdiction, 206.

2 Ipid., 9184-192.

0 Ibid., 9184, citing Dr Brostl’s Legal Opinion (CEWS-3).
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submits that since the Tribunal has to decide the dispute under the Treaty, and thus
under international law, the precise categorization of the act under Slovak constitutional

t43 1

law is irrelevan since what matters in international arbitration is the factual

determination of the measure under international law, not under the national law of

respondent State.*”

(2) The Respondent

393. The Respondent replied that the doctrine of res judicata could not be applicable as the
Claimant had not been a party to the proceedings before the Constitutional Court.
According to the Respondent, the doctrine of res judicata applies only in the event that
the parties to the earlier proceedings are the same as those in the subsequent
proceedings. In any event, the Respondent, referring to the language used by the
Constitutional Court, maintained that the judgment did not amount to a finding of

expropriation or other similar measures but was based upon different considerations.

2. The Tribunal’s Analysis

394. The Tribunal agrees with the Respondent that this is not a case of res judicata. As the
British-United States Claims Tribunal explained:

It is a well established rule of law that the doctrine of res judicata applies only
where there is identity of the parties and of the question at issue.*”’

These requirements were reiterated by the Permanent Court of International Justice in
its Opinion on the Polish Postal Service in Danzig, and feature in the literature on res

#% Neither the Claimant in the proceedings before this Tribunal, nor its

Judicata.
subsidiary EIC, was party to the proceedings before the Constitutional Court, so the

doctrine of res judicata has no application.

395. Nevertheless, that does not make the judgment of the Constitutional Court irrelevant.

Article 4(4) of the BIT gives the Claimant the right to have the legitimacy of an act of

1 Ibid., 9188.

#2 Claimant’s Rejoinder on Jurisdiction, §188-191, citing CME Czech Republic B.V. v. Czech Republic,
UNCITRAL (Partial Award, 13 September 2001) (hereinafter “CME”) (RL-134), 467; Siemens, supra note
335, 9267; and Kardassopoulos, supra note 336, 182.

3 The Newchang, (1921) Nielsen’s Report 411, p. 415.

434 Polish Postal Service in Danzig, PCIJ Reports, 1925, Series B No. 11, p. 30; See, e.g., the chapter of res
judicata in B. Cheng, General Principles of Law (1953) (RL-297), p. 339 ef seq.
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expropriation or other similar measure determined by the competent authorities of the
Respondent. If, as the Claimant suggests, one effect of the judgment of the
Constitutional Court is that the legality of Amendment I cannot be raised in other
proceedings before the Slovak courts, because the matter was treated as having been
settled by that judgment, it would be unduly formalistic to hold that the judgment of the
Constitutional Court could not qualify as the Article 4(4) ruling for the purpose of
proceedings brought under Articles 8 and 4(5) of the BIT. The Tribunal considers,
therefore, that it must inquire into what was decided by the judgment of the

Constitutional Court.

In doing so, it is particularly important to be clear as to precisely what is the issue
before this Tribunal. That issue is whether or not the Constitutional Court found that
Amendment I amounted to an expropriation, or a measure of similar effect, within the
meaning of Article 4(1) of the BIT. The Court was not, of course, applying the BIT. It
judged Amendment I against the yardstick of the Constitution and the provisions of
Article 1 of Protocol I to the European Convention on Human Rights. Nevertheless,
that does not render the judgment irrelevant for present purposes. If the Court
considered Amendment I to be an expropriation, or characterised it in such a way as to
make clear that the Court treated Amendment I as an act having effects similar to an
expropriation, that judgment would be of considerable importance for the present

proceedings.*”

It follows that the only part of the judgment of the Constitutional Court which is
material is its finding that Amendment I constituted a “forced restriction of ownership
rights of health insurance agencies and their shareholders.””® The Court’s other

findings — that the Amendment was a violation of the Constitutional right to conduct a

3 In its Rejoinder, the Claimant argued that Slovakia could not rely upon Slovak law, as applied by the Court,
to avoid its obligations under international law, see Claimant’s Rejoinder on Jurisdiction, 9188 et seq. The
Tribunal does not see the relevance of this argument. There is a well established principle in international law
that a State may not rely upon its own domestic law to justify non-compliance with a treaty obligation but that is
not the issue here. There is no suggestion that the Respondent can rely upon the judgment of the Constitutional
Court, or upon that Court’s application of Slovak law, to avoid being found in breach of the BIT; the question is
whether the judgment of the Constitutional Court amounts to a finding that there had been an expropriation or
other similar act, thus enabling the Claimant to avoid the limits on the jurisdiction of the Tribunal under Article
8 of the BIT which the Tribunal has identified in Chapter V(A) of the award.

3¢ paragraph (a) of the Court’s conclusions (Part VI, p. 63 of the English translation supplied by the Claimant;
(CL-105)).
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business and that it infringed the Constitutional protection of the rule of law — address
different matters and have no direct bearing on whether the Amendment was

considered to be an expropriation or similar measure.

398. In concluding that the Amendment was a restriction of ownership rights, the Court

applied Article 20 of the Constitution, the relevant parts of which read as follows:

(1) Everyone shall have the right to own property. Property rights of all owners
shall be uniformly construed and equally protected by law. The right of
inheritance is guaranteed.

(4) Expropriation or restrictions of right in property may be imposed only to the
necessary extent and in public interest, based on the law and for a valuable
consideration.

399. The Court also took account of Article 1 of Protocol I to the ECHR, which reads as

follows:

Protection of Property

Every natural or legal person is entitled to the peaceful enjoyment of his
possessions. No one shall be deprived of his possessions except in the public
interest and subject to the conditions provided for by law and by the general
principles of international law.

The preceding provisions shall not, however, in any way impair the right of a State
to enforce such laws as it deems necessary to control the use of property in
accordance with the general interest or to secure the payment of taxes or other
contributions or penalties.

400. It is apparent that both of these provisions, while they include the acts of expropriation,
also embrace other measures concerning property which fall short of anything that
could be regarded as expropriation. In the case of Article 20 of the Constitution, the
Respondent’s expert witness, Professor Klucka, testified that the concept of forced
restriction of ownership rights included expropriation but also encompassed a range of

lesser measures. Professor Brostl, the Claimant’s expert witness, considered that

forced restriction of ownership rights in Article 20(4) of the Constitution is close
to an equivalent to indirect expropriation (“measures having similar consequences”
as expropriation and nationalization) in the sense of Article 4(1) of the
Austria/Slovakia BIT.
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He did not, however, consider the two concepts to be identical.*’

In the case of Article 1 of the Protocol, the ECtHR has held, in Sporrong and Lonnroth
v. Sweden that

That Article comprises three distinct rules. The first rule, which is of a general
nature, enounces the principle of peaceful enjoyment of property; it is set out in the
first sentence of the first paragraph. The second rule covers deprivation of
possessions and subjects it to certain conditions; it is set out in the second sentence
of the same paragraph. The third rule recognizes that the States are entitled,
amongst other things, to control the use of property in accordance with the general
interest, by enforcing such laws as they deem necessary for the purpose; it is
contained in the second paragraph.**

The ECtHR, however, recognizes a close relationship between these three rules.

The Tribunal considers that Article 20 of the Constitution and Article 1 of the Protocol
are broader in scope than Article 4 of the BIT and were treated as such by the
Constitutional Court in its judgment of 24 March 2011. That is scarcely surprising.
Both Article 20 of the Constitution and Article 1 of the Protocol contain a
comprehensive protection of property rights. Article 4 of the BIT, on the other hand, is
only one of a number of provisions protecting the property rights of an investor. In
particular, Article 2(1) of the BIT requires that the investment be accorded fair and
equitable treatment. Some aspects of the protection afforded by Article 1 of the
Protocol and Article 20 of the Constitution, as discussed in the judgment of March 2011
(and the Strasbourg case-law cited therein), appear to correspond to the protection
afforded by the right to fair and equitable treatment, rather than the protection from

expropriation and similar measures.

The Constitutional Court did not find that Amendment I amounted to expropriation
(and the plaintiffs in the proceedings before it seem not to have contended that it did).

At page 49 of its judgment, the Court stated that

When there is expropriation, there is transfer of ownership title to the property. When
there is restriction of ownership, no transfer occurs, there is only interference with the
scope of entitlements arising out of the ownership title warranted by the Constitution (II.
US 8/97). Section 20 subsection 4 of the Constitution suggests that interference with
ownership rights (either through expropriation or forced restriction thereof) may be

ST CEWS 3, 13(a).
% (1982) 68 ILR 86, J61.
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acceptable from the point of view of the Constitution only if it is made in the public
interest and to the extent, which is strictly necessary, by virtue of the law and against fair
compensation.**’

Having thus distinguished between expropriation and restriction of ownership rights,
the Court then proceeded to a finding that Amendment I amounted to a restriction of

ownership rights.

404. Nevertheless, as the Claimant points out in its Rejoinder, Article 4(1) deals not only
with expropriation but also with measures having the same (or, in some translations,
similar) consequences. The Tribunal has therefore considered whether the restriction of
ownership rights which the Constitutional Court found had occurred amounted to a
measure having the same, or similar, consequences as expropriation, a concept which
can be described as “de facto expropriation”. That is not an easy task since the Court,
unsurprisingly given that it was not applying the BIT, did not express itself in the
language of Article 4(1). Nevertheless, the Tribunal has concluded that the Court did
not find that Amendment I amounted to a measure having the same (or similar)
consequences as expropriation. As the Court said, the essence of expropriation is a
taking of ownership rights. There is nothing in the Court’s judgment to suggest that it
considered that Amendment I produced consequences which were the same as, or

similar to, such a taking.

405. Examination of the Strasbourg judgments to which the Constitutional Court referred at
pages 44-47 of its judgment, confirms the conclusion that it did not regard Amendment
I as having attained that level. The Court noted that the ECtHR had interpreted the
second rule in Article 1 of Protocol I as including not just formal expropriation but also
de facto expropriation, which included deprivation of the right to dispose of property.
It then cited the judgments of the ECtHR in Mellacher v. Austria® and Velosa Barreto
v. Portugal,*" both of which concerned the imposition of rent restrictions. In both
cases, the ECtHR held that the acts in question did not amount to expropriation, either
de jure or de facto, because the owner retained the right to dispose of the property but

went on to consider whether the restriction on the use of the property by the owner

9 See also pp. 46-47.
0 Mellacher et al v. Austria, 12 E.H.R.R. 39 (Series A, No. 169) (1989).
! Velosa Baretto v. Portugal, 334 Eur. Ct. H.R. (Ser. A) (1995).
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amounted to a violation of the more general rule contained in Article 1. It seems to the
Tribunal that the Constitutional Court was, therefore, clearly aware that there was a
category of impermissible restrictions on the use of property by its owner which did not
amount to de facto expropriation and that the dividing line between that category and
de facto expropriation lay in whether or not the owner was deprived of the right to
dispose of his property. The Court did not find that Amendment I went so far as to
deprive the private health insurers and their shareholders of the right to dispose of their
property (indeed, in the case of the Claimant, it was able to dispose of its shareholding
— at a price substantially higher than it had paid for the shares — not long after the
enactment of Amendment I). While the findings of the Constitutional Court, made as
they were without reference to the provisions of the BIT and in general terms — none of
the health insurers being party to the proceedings — are not easy to analyse in terms of
Article 4(1) of the BIT, it is for the Claimant, as the party relying on the judgment on
this point, to establish that the judgment of the Constitutional Court amounts to a
finding that the Slovak Republic had adopted a measure of the kind covered by Article
4(1) of the BIT. The Tribunal concludes that the Claimant has not succeeded in
establishing that proposition.

Accordingly, the Tribunal rejects the Claimant’s argument based upon the
Constitutional Court’s judgment of 24 March 2011, to the effect that it would amount to
a finding that Amendment I was an expropriation, or a measure equivalent to an

expropriation, of the Claimant’s rights within the meaning of Article 4(1) of the BIT.

C. THE EFFECT OF THE MFN CLAUSE

The Tribunal thus turns to the argument advanced by the Claimant regarding the effect
of the MFN clause in the BIT. That clause is contained in Article 3, which provides as

follows:

(1) Each Contracting Party shall accord to investors of the other Contracting Party
and to their investments treatment that is no less favourable than that which it
accords to its own investors or to investors of any third States and their
investments.

(2) The provisions of para. 1, however, shall not apply to present or future
privileges granted by one Contracting Party to investors of a third State or their
investments in connection with
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(a) an economic union, customs union, a common market, free trade zone or
economic community;

(b) an international agreement or a bilateral agreement or national laws and
regulations concerning matters of taxation;

(c) a regulation to facilitate border traffic.

The translation is that supplied by the Claimant after the close of the hearings but, in

contrast to the position regarding certain other provisions, it is not contested by the

442

Respondent.**? Again, it is appropriate to begin with the Claimant’s arguments.

1. The Positions of the Parties

(1) The Claimant

408.

4009.

The Claimant argues that the effect of Article 3 is that, notwithstanding the limitations
in the text of Article 8, the Tribunal has jurisdiction over its expropriation and Article 2

* The Claimant submits that MFN clauses are “a source of international

claims.*
obligations other than those explicitly included in the basic treaty” that allows for
“borrowing treaty provisions from other treaties or possibly state practice regarding
third states.”** The Claimant argues that the Treaty’s MFN clause in Article 3(1) is a
“neutral clause which is worded openly, without explicitly excluding or including

matters of dispute resolution or the host state’s consent to arbitration.”*

The Claimant challenges the Austrian Airlines majority’s conclusion that the Treaty’s
MEFN clause had to be read in the context of Article 8. Rather, the Claimant cites the
dissenting opinion of Judge Brower who held that “if every time an MFN clause were
invoked it were read together with the provision which the MFN clause is alleged to
circumvent, such a clause might never be given any effect; it would be vitiated by that
which it seeks to avoid, modify or expand.”**® The Claimant also argues that the

Austrian Airlines tribunal erred in considering the travaux préparatoires of the Treaty

#2 Respondent’s letter to the Tribunal of 27 January 2012, p. 4 contains the statement that “to assist the Tribunal
in narrowing the areas of disagreement between the Parties, Respondent notes that, in the case of the Preamble
and Articles 3, 6, 7 and 9, there are no material differences between Respondent’s Exhibit RL-40B and
Claimant’s newly proposed translation.”

3 Claimant’s Counter-Memorial on Jurisdiction, 99299-334.

4 Ibid., 301.

#3 Claimant’s Counter-Memorial on Jurisdiction, §9302-303.

4 Ibid 9305, citing Austrian Airlines, supra note 327, 7. See also Claimant’s Rejoinder on Jurisdiction, 9216.
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to limit the scope of the MFN clause, pursuant to Article 32 VCLT, because the MFN

clause is not ambiguous.*’

The Claimant traces the changes in the MFN clause during the negotiating history of
the Treaty, and argues that the “travaux préparatoires show no intention of the parties
to limit the scope and operation of the MFN clause by the working of the arbitration
clause.” The Claimant concludes that “[i]f Article 8 was specifically negotiated (and
narrowed down), Article 3 was equally specifically negotiated (and not narrowed
down)”, noting in particular the fact that the exclusions listed in Article 3(2) do not

include dispute resolution.***

The Claimant discusses two cases, Roslnvest and Renta 4, where “the availability of
broader dispute settlement clauses in other BITs of a host state via MFN clauses were
confirmed.”** The Claimant relies on the Renta 4 case for arguing that the MFN clause
should apply to dispute resolution clauses, regardless of whether the right to bring
arbitration is characterised as a procedural or substantive right. Indeed, in Renta 4, the
tribunal rejected formal distinctions between procedural and substantive matters. The
Claimant further refers to a number of commentators who agree that a broadly worded
MEN clause that refers to “treatment” without qualification should be interpreted as

% The Claimant also

applying to dispute settlement as well as substantive matters.*
argues, based on the finding of the Roslnvest tribunal, that “had the States Parties
intended that the MFN clause should not apply to arbitration, it would have been easy

451

to add corresponding language” noting that this was done in other CSFR BITs.

Furthermore, if an investor is unable to enforce its substantive rights under a BIT by
means of arbitration, while other investors are able to enforce their treaty rights in such
a fashion, the Claimant argues that the investor is clearly discriminated against with
regard to the substantive rights themselves, in violation of the object and purpose of the

treaty in general and the MFN clause in particular.

#7 Claimant’s Counter-Memorial on Jurisdiction, §9304-307.

8 Claimant’s Rejoinder on Jurisdiction, 9234-235.

49 Claimant’s Counter-Memorial on Jurisdiction, §9312-318, citing Roslnvest, supra note 419; Renta 4, supra
note 391.

#0 Claimant’s Rejoinder on Jurisdiction, §9319-323. .

1 Claimant’s Counter-Memorial on Jurisdiction, §317, citing Roslnvest, supra note 419, 9135.
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The Claimant submits that the term “treatment” in Article 3 is broad enough to apply to
dispute resolution. In this regard, the Claimant first refers to a number of cases,
including Gas Natural v. Argentina and Maffezini, where tribunals interpreted MFN
clauses referring to “all matters”, and concluded that “unless it appears clearly that the
States Parties to a BIT ... settled on a different method for resolution of disputes that
may arise, most-favoured-nation provisions in BITs should be understood to be

752 The Claimant asserts that there is no reason to

applicable to dispute settlement.
interpret the term “treatment” narrowly and that it is only a small step to interpret a
broad term like “treatment” to cover dispute settlement as well, even where the MFN
clause lacks the language of “all matters”.*” Furthermore, the Claimant submits that
the term “treatment” in Article 3 is only limited by the three circumstances enumerated

in Article 3(2).

The Claimant takes issue with the Respondent’s characterisation of the Claimant’s
argument as using the MFN clause as a tool of incorporation. Rather, the Claimant
argues that the MFN clause can be used to “borrow more favourable clauses in other

treaties.”**

The Claimant distinguishes the cases cited by the Respondent which rejected using the
MEFN clause to broaden the dispute resolution clause available, submitting several
differences in those cases from the Treaty in the case at hand. First, the Claimant
argues that the Roslnvest tribunal rejected expanding the dispute resolution clause via
Article 3(1) of the UK-Soviet BIT because it afforded protection to “investment” and
not “investors”. The Claimant submits that the Renta 4 tribunal denied the use of the
MEFN clause because of the wording of another article in the Spain-Russia BIT which
limited the MFN clause to the realm of the fair and equitable treatment, which the
Claimant contrasts with the language of the MFN in the Treaty.*® The Claimant
disputes the relevance of the Plama decision for the case at hand, arguing that the

relevant BIT in that case did not provide for investor-state arbitration and the investor

#2 Claimant’s Rejoinder on Jurisdiction, 4225, citing Gas Natural SDG v. Argentina, ICSID No. ARB/03/10,
(Decision of the Tribunal on Preliminary Questions on Jurisdiction, June 17, 2005) (CL-117) (hereinafter “Gas
Natural”).

3 Claimant’s Rejoinder on Jurisdiction, §4227-228, citing Impregilo S.p.A. v. Argentine Republic, ICSID No.
ARB/07/17 (Award, 21 June 2011) (CL-187) (hereinafter “Impregilo”).

#3% Claimant’s Rejoinder on Jurisdiction, 9222.

#3 Claimant’s Rejoinder on Jurisdiction, 4252, citing Renta 4, supra note 391.
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was therefore trying to replace a jurisdictional provision which did not allow investor-

state arbitration.

416. The Claimant maintains that, in application of the MFN clause, it may avail itself of
treaties adopted before the present BIT.**® Furthermore, the Claimant argues, based on
an ordinary meaning interpretation, that Article 3 of the Treaty contains no temporal
limitations, since the treatment is “accorded”, which includes both past and future
tenses.”’ In the alternative, the Claimant also relies on the Croatia-Slovakia BIT and
the Hungary-Slovakia BIT which came into force in 1997 and 1996, respectively, and

which make broad provision for the arbitration of disputes.

417. Finally, the Claimant argues that “[t]he comparator for the purpose of the MFN clause
is not a ‘particular investor’ that has in fact been accorded more favourable treatment in
the form of access to dispute resolution regarding ‘the measures challenged here’” as
alleged by the Respondent.”® In any event, the Claimant asserts that there are other
investors who have challenged the Amendment and who have benefited from wider
dispute resolution clauses, pointing to Eureko and HICEE who commenced arbitration

under the Netherlands-CSFR BIT.*’

418. The Claimant contends that neither the ability to bring claims before the Slovak courts,
nor the fact that it has done so in this case, proves in any way that this is an “effective
recourse.” The Claimant stresses that it does not argue that national courts are
“inferior” to international arbitration.*® Even if the courts did have jurisdiction
however, the Claimant argues that Austrian investors would face “an extremely
uncertain legal environment.” In the Claimant’s view, this would come at a high cost
which investors under more favourable BITs do not have to bear and thus forms an

instance of “concrete discrimination” covered by the MFN provision.*"!

3¢ Ibid., 19261-270.

7 Ibid., 1263.

*8 Ibid., 271.

* Ibid., citing Eureko, supra note 21, and HICEE, supra note 308.
%0 Claimant’s Rejoinder on Jurisdiction, q278.

1 Ibid., 99279-280.
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(2) The Respondent

4109.

420.

421.

422.

The Respondent objects to the Claimant’s invocation of the Article 3 MFN clause as a
basis for the Tribunal’s jurisdiction. The Respondent maintains that such an argument

has already been conclusively rejected under the present Treaty in Austrian Airlines.

The Respondent argues that a “clean reading of the investor-State jurisdictional clause
of Article 8”, namely its circumscribed jurisdictional mandate, shows that the Tribunal
“has no power to exercise any authority with respect to Article 3.”*> The Respondent
also submits that, applying basic principles of Treaty interpretation, the Treaty’s MFN
clause provides no basis for incorporation of provisions from another Treaty to ground

jurisdiction.

The Respondent argues that the MFN clause of Article 3 must be read in the context of
the other provisions of the Treaty, including Article 8. The Respondent submits that
Article 8 of the Treaty provides a narrow basis of jurisdiction to adjudicate disputes.
According to the Respondent, the question is not whether the “MFN clause applies to
the Treaty’s Article 8 dispute resolution provision, but whether in view of the narrowly-
construed dispute resolution mechanism, the Tribunal may exercise any authority with
respect to the MFN provision of Article 3”. The Respondent then answers in the
negative, citing the cases of Nagel v. Czech Republic, EMV, and Telenor.**

The Respondent counters the Claimant’s reliance on Roslnvest, submitting that the
tribunal in that case “did not enter into the much more general question [of] whether
MFN-clauses can be used to transfer arbitration clauses from one treaty to another” and
that the MFN clause at issue had different wording (specifically the terms “use” and
“enjoyment”), and broader scope.*® The Respondent equally objects to the Claimant’s
reliance on the Renta 4 decision, alleging that the award did not extend the MFN clause
to “enlarge the competence of the tribunal” and that its “BIT by BIT analysis” applied

to this case demonstrates that “treatment” does not extend to dispute settlement.**

42 Respondent’s Reply on Jurisdiction, 401.

93 Ibid., 99409-412, 481-490, citing Nagel v. Czech Republic, SCC Case 49/2002 (Award, Sept. 9, 2003) (RL-
379), EMV, supra note 391, and Telenor, supra note 391.

44 Respondent’s Reply on Jurisdiction 9416, 468-470, citing RosInvest, supra note 419.

%3 Respondent’s Reply on Jurisdiction, 9471-475, citing Renta 4, supra note 391.
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The Respondent also distinguishes the Maffezini decision, submitting that it was based
on a broad jurisdictional clause.*® The Respondent further cites the Plama award for
the proposition that “an MFN provision in a basic treaty does not incorporate by
reference dispute settlement provisions in whole or in part set forth in another treaty,
unless the MFN provision in the basic treaty leaves no doubt that the Contracting
Parties intended to incorporate them” which it contends is not the case at hand.*”
Lastly, the Respondent submits that, where tribunals have applied MFN clauses to
dispute settlement matters, they have done so only in respect of waiting periods and
other procedural hurdles and not in order to broaden the scope of jurisdiction under the

relevant treaty.**

The Respondent counters the Claimant’s argument that Article 3 is a tool of
incorporation, which it argues is “unsupported by the text of the Treaty, as well as

99469

fundamental logic and rules of international law. The Respondent submits that

Article 3 sets out a treatment obligation, and does not allow for “borrowing” treaty

 In addition, the Respondent argues that customary

provisions from other treaties.*’
international law requires that consent to jurisdiction be established by a preponderance
of evidence, which standard cannot be met here given the clear intention to limit

jurisdiction in Article 8.*"

The Respondent argues that the “treatment” referred to in Article 3 does not include
dispute resolution and contests the Claimant’s characterisation of Article 3 as a broad
MFN clause.*”> Rather, the Respondent submits that Article 3 is narrowly phrased in
contrast to broad MFN clauses that read “[i]n all matters subject to this Agreement”, the
latter drafting being the basis underlying the decisions that have extended MFN

treatment to dispute settlement matters under other treaties.*”

¢ Respondent’s Reply on Jurisdiction, 99476-480, citing Emilio Augstin Maffezini v. Kingdom of Spain, ICSID
Case No. ARB/97/7 (Decision of the Tribunal on Objection to Jurisdiction, 25 January 2000) (RL-151)
(hereinafter “Maffezini”).

7 Respondent’s Reply on Jurisdiction, 487, citing Plama, supra note 377.

8 Ibid., 489.

* Ibid., 19420-431.

70 Ibid., 9421-422.

1 Ibid., 99427-430.

72 Ibid., 19432-453.

7 Ibid., 434, distinguishing, e.g., Maffezini, supra note 466.
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The Respondent also argues that the Treaty text itself confirms that “treatment” in
Article 3(1) pertains only to substantive matters, since where reference is made to the
adjudicatory process the Treaty employs the term “right”, while the term “privileges”

and “treatment” are used in Article 3.4

The Respondent relies on the commentary to the ILC Report on MFN provisions and
the ejusdem generis rule of interpretation, arguing that unless there is substantial
identity between the subject-matter of the MFN clause and dispute resolution clause, an
MEFN provision may result in imposing obligations on the State which were never

contemplated and this violates general principles of treaty interpretation.*”

The Respondent also takes issue with the Claimant’s argument that the Austrian
Airlines tribunal did not properly consider the interpretive principle of expressio unius
est exclusio alterius. The tribunal gave ample consideration to the principle and, in any
event, the rule when applied to Article 8, clearly contradicts the Claimant’s MFN-based

claim to jurisdiction.*’

Finally, the Respondent contends that, even if the MFN clause is used to incorporate
provisions from other treaties, it would not eliminate Article 4(4) and (5), resulting in a

pathological arbitration clause.*”

The Respondent rejects the Claimant’s assertion that the Austrian Airlines tribunal
improperly considered the Treaty’s negotiating history. The Respondent argues that
Article 32 of the VCLT provides for recourse to the travaux préparatoires for treaty
interpretation without any need for a formal finding that the treaty terms at issue are
ambiguous, and in particular the fravaux can be referred to in order to confirm an
interpretation of the treaty. The Respondent submits that the negotiating history of

Article 8 of the Treaty is dynamic and indicates a “deliberate choice to limit the

4714 Ibid., 9437-440.

75 Respondent’s Reply on Jurisdiction, §9441-442, citing Report of the Commission to the General Assembly
on the Work of Its Thirtieth Session [1978] Y.B.I.C.L. A/CN.4/SER.A/1978/Add.1.

#7° Respondent’s Reply on Jurisdiction, §9448-452, citing Austrian Airlines, supra note 327, {4131, 135.

7 Ibid., 453.
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jurisdiction”. By contrast, the Respondent alleges that the history of the MFN clause is

“static”, which is why it was not considered by the Austrian Airlines tribunal.*”®

The Respondent argues that the “treaty practices of both Slovakia and Austria also
confirm the conclusions that the State-Parties did not have dispute resolution in mind
when they agreed upon the Article 3(1) MFN obligation”, a conclusion it alleges is

1 479

supported by the Austrian Airlines tribuna

The Respondent submits that the MFN clause only operates with regard to later treaties,
and it contends that all four specific treaties invoked by the Claimant to supplant the
instant Treaty’s Article 8 entered into force before the BIT, such that they cannot be

relied upon to expand the Tribunal’s jurisdictional mandate.**

Finally, the Respondent contends that, even accepting arguendo that the different
dispute resolution mechanisms constitute “treatment” under Article 3 of the Treaty, the
Claimant has still failed to prove such treatment, as it has not shown that other investors
have been accorded more favourable treatment.*' In addition, the Respondent asserts
that the Claimant still has an effective recourse available before the Slovak courts and
that the Claimant has offered “no basis to judge the insufficiency of the Slovak

Courts 99482

2. The Tribunal’s Analysis

The Tribunal will begin its analysis by disposing of certain arguments which it does not

consider to be well-founded.

First, the Tribunal is not persuaded by the Respondent’s argument that the Tribunal
lacks jurisdiction to rule upon the Claimant’s Article 3 argument, because Article 3 is
not one of the provisions specified in Article 8 of the BIT. That argument confuses, or
conflates, two entirely different issues. If the Claimant were seeking to advance before
the Tribunal a claim that the Respondent had committed a violation of Article 3 of the
BIT, as part of the substantive standards of protection prescribed by the BIT, by

78 Ibid., 19456-460.
* Ibid., 946 1-464, citing Austrian Airlines, supra note 327, §134.
0 Ibid., 99499-503.
! Ibid., 19504-510.
*2 Ibid., 19506-508.



436.

PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 149 of 160

denying the Claimant recourse to arbitration, then the objection that such a claim is not
within the scope of the jurisdiction conferred by Article 8 would be a potent one.
However, that is not what the Claimant is seeking to do. The Claimant relies on Article
3 of the BIT, not as the substantive basis for a claim, but rather as indicating that each
State Party to the BIT intended to make an offer to arbitrate that was wider than the
terms of Article 8** to the extent that such State Party concluded a treaty with a third
State containing an arbitration clause which was wider and more favourable to an
investor. The Tribunal agrees with the Austrian Airlines tribunal that it has jurisdiction
to rule on this argument in the exercise of its compétence de la compétence.*®* The
Tribunal considers that the same confusion is evident in the Respondent’s argument
that the Claimant must adduce evidence of a specific investor of a third State who has
received treatment more favourable than that accorded to the Claimant. The award in
the NAFTA case of Loewen v. United States,"” on which the Respondent bases this
argument, is not about the application of an MFN clause but concerns a claim for
alleged discrimination. In order to recover damages for discriminatory treatment, a
claimant must normally establish the existence of a comparator and then demonstrate
that such comparator has received better treatment than that which the claimant has
received. But, as explained in the previous paragraph, the Claimant in the present case
is not making a claim for relief for an alleged breach of the MFN clause but is arguing
that the effect of that clause is that it is entitled to the benefit of higher standards of
protection provided for in other treaties. Accordingly, it is not a matter of comparison
with the actual treatment accorded to a specific third State investor, but of comparison
between the standard of treatment guaranteed to a group of investors by one treaty and

the standard of treatment guaranteed to another group of investors by another treaty.

Secondly, the Tribunal considers that it can derive only limited assistance from the
numerous awards of other tribunals to which the Parties referred. While the Tribunal
has paid careful attention to the awards in other cases, it is plain that they reveal no
clear arbitral consensus on this issue. Indeed, so far from constituting a jurisprudence

constante, they manifest a complete lack of consistency, which is the product of a

3 See Renta 4, supra note 391, 83.
% dustrian Airlines, supra note 327, §9117-118.
5 Loewen, supra note 340.
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fundamental difference of views between various arbitrators.”*® Thus, arguments to the
effect that an arbitration clause may be affected by the MFN provision have been
accepted in Maffezini v. Spain, Camuzzi v. Argentina, Gas Natural v. Argentina, Suez
Sociedad General de Aguas and Interaguas v. Argentina, National Grid v. Argentina,
Siemens v. Argentina, Roslnvest v. Russian Federation, AWG Group v. Argentina,
Impregilo v. Argentina (with a dissenting opinion by Professor Stern) and Hochtief v.
Argentina (with a dissenting opinion by Mr Thomas).”” Such arguments have,
however, been rejected by the tribunals in Técnicas Medioambientales v. Mexico, Salini
v. Jordan, Plama v. Bulgaria, Berschader v. Russian Federation (with a dissenting
opinion by Mr Weiler), Telenor v. Hungary, Wintershall v. Argentina, Renta 4 v.
Russian Federation (with a separate opinion by Judge Brower), Tza Yap Shum v. Peru,
Austrian Airlines v. Slovak Republic (with a dissenting opinion by Judge Brower), ICS
v. Argentina, and, most recently, Daimler v. Argentina (with a dissenting opinion by

Judge Brower).***

437. This lack of a jurisprudence constante cannot be explained only by reference to
differences between the terms of the BITs involved (although such differences can be
significant). Of the four tribunals to have ruled on the effect of the MFN clause in the
Argentina-Germany BIT on the requirement in the arbitration clause of that BIT that
disputes could be submitted to arbitration only after a period of eighteen months had

elapsed from their submission to the local courts, those in Wintershall and Daimler

¢ For reviews of the extent of that difference, as manifested in the jurisprudence, see Julie Maupin, “MFN-
based Jurisdiction in Investor-State Arbitration: Is there any Hope for a Consistent Approach?”, 14 Journal of
International Economic Law (2011) 157 and the exchange of views between Zachary Douglas, “The MFN
Clause in Investment Treaty Arbitration: Treaty Interpretation off the Rails”, 2 Journal of International Dispute
Settlement (2011) 97 and Stephen Schill, “Allocating Adjudicatory Authority: Most-Favoured-Nation Clauses
as a Basis of Jurisdiction”, 2 Journal of International Dispute Settlement (2011) 353.

7 Maffezini, supra note 466; Camuzzi International S.A. .v. Argentina, ICSID Case No. ARB/03/7 (Decision on
Jurisdiction, 10 June 2005) (RL-304); Gas Natural, supra note 452, Suez, Sociedad General de Aguas de
Barcelona S.A. and Interaguas Servicios Integrales del Agua S.A. v. Argentina, ICSID Case No. ARB/03/17
(Decision on Jurisdiction, 16 May August 2006) (RL-409); National Grid v. Argentina, UNCITRAL (Decision
on Jurisdiction, 20 June 2006) (CL-128); Siemens, supra note 335; Roslnvest, supra note 419; AWG Group Ltd.
v. Argentina, UNCITRAL (Decision on Liability, 30 July 2010) (RL-291); Impregilo, supra note 453; Hochtief
v. Argentina, ICSID Case No. ARB/07/31 (Decision on Jurisdiction, 24 October 2011) (hereinafter “Hochtief”).
8 Técnicas Medioambientales Tecmed S.A. v. Mexico, ICSID Case No. ARB(AF)/00/2 (Award, 29 May 2003)
(RL-414); Salini v. Jordan, 1CSID Case No. ARB/02/13 (Decision on Jurisdiction, 29 November 2004)
(RL-403); Plama, supra note 377; Berschader, supra note 309; Telenor, supra note 391; Wintershall
Aktiengesellschaft v. Argentina, ICSID Case No. ARB/04/14 (Award, 8 December 2008) (RL-265); Renta 4,
supra note 391; Tza Yap Shum, supra note 391; Austrian Airlines, supra note 327; ICS Inspection and Control
Services Limited v. Argentina, PCA Case No. 2010-9 (Award on Jurisdiction, 10 February 2012); Daimler
Financial Services v. Argentina, ICSID Case No. ARB/05/01 (Award, 22 August 2010).
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rejected the MFN argument, while those in Siemens and Hochtief accepted it.
Moreover, even where tribunals have come to the same conclusion, they have often
done so for radically different reasons, as a comparison between the awards in Plama
and Renta 4 demonstrates. Accordingly, while the Tribunal has drawn on the reasoning
in the various awards where appropriate, it has not felt compelled to follow any

particular line of awards.

In this context, the Tribunal notes the Respondent’s contention that there is no basis for
the Tribunal to “depart from” the award of the majority in Austrian Airlines. In the
view of the Tribunal, that way of putting the point goes too far. There is no doctrine of
binding precedent in international law and the present Tribunal is not bound by the
award in Austrian Airlines (or any other case). Nor is there a presumption in favour of
following the award in Austrian Airlines in the sense that, unless the Claimant can offer
a compelling reason to do so, the Tribunal is in some way obliged to decide the MFN
point in the present case in the same way in which the Austrian Airlines tribunal
decided that point in the case before it. Of course, the Tribunal has paid close attention
to the award in Austrian Airlines, as will be apparent from the following paragraphs; it
is a well reasoned award addressing precisely the point in issue here under the same
BIT. It was, however, subject to a dissenting opinion on this point and the Tribunal
does not consider that it can simply adopt the reasoning of the majority in Austrian

Airlines without discussion.

Finally, both Parties suggested that the Tribunal should approach the MFN issue from
the standpoint of what they identified as a “principle” or “presumption” regarding a
State’s submission to arbitration. The Claimant urged that a broad, “liberal” approach
was warranted by what it identified as the object and purpose of the BIT. By contrast,
the Respondent argued that treaty provisions by which a State agrees to the jurisdiction
of an international court or tribunal should be restrictively construed. The Tribunal
does not agree with either of these submissions. The Tribunal has already stated (in
paragraph 326, above) that it does not consider that the object and purpose of the BIT
require either a broad or a restrictive approach to the interpretation of its provision for

arbitration. Nor does the Tribunal accept that there is any general principle of



440.

441.

442.

PCA Case No. 2010-17
Award on Jurisdiction
22 October 2012

Page 152 of 160

international law that the acceptance by a State of the jurisdiction of an international

court or tribunal must be restrictively construed.

The Tribunal thus considers that its approach to the question before it is not determined
by the awards of tribunals in earlier cases or by any general principle or presumption

regarding jurisdiction.

The question before the Tribunal is whether or not the claims for alleged violations of
Articles 2 and 4 of the BIT fall within the scope of the agreement to arbitrate. Where
an investor initiates arbitration proceedings in reliance on the terms of a BIT, the
agreement to arbitrate takes a peculiar form, arising from the fact that the claimant in
the arbitration proceedings is relying on the provision for arbitration contained in an
instrument — the BIT — to which it is not a party.* The provision for arbitration in the
BIT thus operates at two levels: as between the States Parties to the BIT, it is one of
several reciprocal undertakings which take effect on the level of treaty commitments
between two States, but it also operates as an offer extended by each State Party to
investors of the other State Party to submit to arbitration the disputes specified in that
provision. By initiating arbitration proceedings, an investor accepts that offer and thus
brings into being the agreement to arbitrate from which the jurisdiction of the Tribunal
is derived. Since it is the terms of the offer which determine the content of the
agreement to arbitrate, the limits of that agreement and, therefore, of the jurisdiction of
the Tribunal, are dictated by the intentions of the States Parties to the BIT as expressed
in the provisions of the BIT, provisions which have to be interpreted in accordance with

the international law rules on treaty interpretation set out in paragraphs 315-316, above.

In concluding that BIT, those two States were free to frame their offer of arbitration in
whatever way they saw fit. It might be broad (e.g. applying to any dispute regarding a
qualifying investment) or narrow (e.g. confining arbitration to disputes relating only to
certain aspects of the treatment of investments required by the other provisions of the
BIT). The more than 2000 BITs currently in force include a wide range of arbitration
clauses of both kinds, as well as examples which fall between the two extremes and

cases in which the BIT contains no provision for arbitration at all.

% Jan Paulsson, “Arbitration without Privity” 10(2) ICSID Review-Foreign Investment Law Journal (1995), p.

232.
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443. The States Parties to a BIT are also free to choose the manner in which they express
their consent to arbitration. They may do so in one clause or in more than one. There
is no inherent reason why the limits of the consent to arbitrate cannot be ascertained by
examination of more than one clause. Nor is there any general principle which
precludes an MFN clause from being one of those provisions which determine the
extent of the consent to arbitration; if a BIT contained an MFN clause which expressly
stated that it was applicable to the disputes settlement provision of that BIT (as is the
case with some recent United Kingdom BITs),” then a tribunal seeking to determine
the extent of the consent to arbitrate under such a BIT would have to apply that MFN
clause, as well as the arbitration clause in the treaty, in order to determine the scope of

the State’s consent to arbitration.

444. The text of Article 3(1) is neutral in its wording. There is no express provision that the
guarantee of most favoured nation treatment is intended to apply to investor-State
arbitration but nor is there an express provision excluding that possibility. What the
Tribunal is therefore called upon to decide is whether the States Parties to the present
BIT intended that Article 3 should widen the offer of arbitration set out in Article 8 so
as to include (a) issues regarding expropriation which Articles 4 and 8 taken together
assign to the national courts and (b) issues regarding alleged violations of Article 2 of

the BIT which are wholly outside the terms of Article 8.

445. The Tribunal considers that there is a fundamental difference between Article 8 of the
BIT and the other provisions, including Article 3. The difference lies in the fact that
the investor-State arbitration clause in a BIT is the only one which creates — or rather
makes possible the creation of — a direct relationship between one of the States Parties
to the BIT and an investor. The inter-State arbitration provision in a BIT operates at the
“normal” level of relations between the two States Parties to the treaty. The provisions
on substantive standards of treatment (such as a provision requiring fair and equitable
treatment) confer rights upon investors, but do so entirely through the medium of
agreement between the States Parties. By contrast, a clause which provides for the
investor of one State Party to arbitrate with the other States Party, although it derives its

legal force from the agreement between the two States Parties, operates (as explained in

0 See United Kingdom Model BIT 2005 (with 2006 amendments), Article 3(3).
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paragraph 441, above) not only as an undertaking between the States Parties but also as
an offer by each State Party to qualifying investors of the other State Party. If such an
investor opts to accept that offer by commencing arbitration proceedings, the result is
the creation of an entirely new, direct, relationship between that investor and the State
Party concerned. The resulting dual character of the investor-State arbitration provision
was the (very substantial) innovation introduced into international law by the network
of BITs and similar treaties and one which many States had difficulty accepting (as the
records of negotiations concerning the present BIT and numerous other BITs

demonstrate).

The provision for arbitration in a BIT is thus the gateway through which the investor
must pass in order to create an arbitration agreement and confer jurisdiction upon a
tribunal to hear its claims regarding breach of the standards of treatment to which it is
entitled under the BIT. Applying an MFN clause so as to alter the scope of that
arbitration provision is therefore a very different matter from applying an MFN clause
to the other provisions of the BIT’s legal régime which do not have the same dual

character.

The full extent of that difference may be demonstrated by one example. If a BIT has no
provision for investor-State arbitration, there is no offer of arbitration and thus no scope
for the creation of an arbitration agreement. Even if that BIT contains a broadly
worded MFN clause, that clause cannot substitute for the arbitration provision and
make it possible for an investor successfully to bring arbitration proceedings against a
State Party to the BIT, no matter what provisions for arbitration that State Party might
have agreed to include in its other BITs. By contrast, if a BIT contains no provision on
fair and equitable treatment, an investor may nonetheless be able to derive from the
MEFN clause contained in that BIT a right to be accorded such treatment by one of the
States Parties, provided that there is at least one other BIT concluded by that State

which contains a provision for fair and equitable treatment.

While the present BIT does, of course, contain a provision for investor-State arbitration,
the substantive scope of that provision is strictly limited. It encompasses disputes
regarding Article 5 of the BIT and certain aspects of Article 4 but, as the Tribunal has

found in Chapter V(A) of the Award, it excludes disputes regarding other aspects of
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Article 4 and alleged violations of the other provisions of the BIT. As regards those
categories of disputes, there is no offer of arbitration at all. Acceptance of the
Claimant’s argument would therefore mean that the MFN clause completely

transformed the scope of the arbitration provision.

That would be to accord the MFN clause a far more dramatic result than that achieved
in all but one of the awards (listed in paragraph 436, above) in which a tribunal has
upheld an argument that the MFN clause in a BIT affected that treaty’s arbitration

' With that one exception, all of those cases concerned, not limits on the

provision.*
substantive scope of the provision for arbitration, but requirements to submit a dispute
to national courts for a period of time before that dispute could be brought to an
investor-State arbitration tribunal. In those cases, the dispute was one which fell within
the substantive scope of the offer to arbitrate. Even so, the issue was a highly
controversial one, as demonstrated by the fact that the MFN argument was accepted by
some arbitration tribunals and rejected by others. The Tribunal in the present case does
not need to enter into that controversy and has no intention of doing so. It expresses no
opinion on whether those tribunals which accepted the MFN argument in the time-limit
cases were right to do so. For present purposes, the point is not whether those awards
are correct but simply that, even if they are so regarded, they were not concerned with

the kind of transformation in the scope of the offer to arbitrate which is at issue in the

present proceedings.*”

The Tribunal therefore considers that the special character of the provision for investor-
State arbitration and the radical nature of the transformation in that provision which
acceptance of the Claimant’s argument would entail, both militate against attributing to
Article 3 of the BIT the effect suggested by the Claimant unless there are clear

indications that such was the intention of the States Parties.

The Tribunal does not find such clear indications in either the language of Article 3 or
its place in the context of the BIT, taken as a whole, to warrant the conclusion that the
States Parties intended that it should have the potential to transform the scope of the
offer to arbitrate in the way suggested by the Claimant. Article 3(1) requires the

1 The exception is the RosInvest award, supra note 419.
2 The distinction is the subject of comment by the tribunal in Hochtief, supra note 487, 99 77-99.
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Respondent to accord to Austrian investors and their investments “treatment” no less
favourable than that which it accords to its own investors or investors of third States.
The Tribunal is well aware that different tribunals have reached different conclusions
regarding the meaning of the term “treatment” and, in particular, whether that term
should be read as confined to “substantive” standards of treatment (such as those
addressed in Articles 2 and 4 of the present BIT) or as including also access to investor-
State arbitration. While the Tribunal agrees that either interpretation is plausible, it
considers that the term “treatment” is more apposite to cover substantive standards of
treatment than to apply to the provision for investor-State arbitration, given what has

already been said above regarding the special character of that provision.

That conclusion is reinforced by consideration of the place which Article 3 occupies in
the context of the BIT. Article 3(1) appears as part of a group of provisions which
prescribe the substantive standards to be accorded by one State Party to investments
and investors of the other State Party. Thus Article 2(1) requires that such investments
shall be accorded fair and equitable treatment; Article 4 accords certain rights in respect
of expropriation and similar measures; Article 5 guarantees rights of transfer. Article
3(1), as has been seen, requires that each State Party accord the other’s investors
“treatment” no less favourable than that accorded to its own investors or investors of
third States. Failure to comply with Article 3(1) would constitute a substantive breach
of the BIT in just the same way as would failure to comply with Article 2(1), Article 4
or Article 5. Bearing in mind what has been said above about the differences between
the substantive provisions of a BIT and the provision for investor-State arbitration, the
fact that Article 3(1) is located in the group of substantive provisions and worded in the
same way as the other substantive provisions suggests that it was not intended to be

capable of transforming the scope and extent of the investor-State arbitration provision.

The Tribunal considers that Article 3(2) is of no assistance in this matter. That
provision excludes from the scope of Article 3(1) privileges granted to investors of a
third State in connection with an economic union or similar agreement, taxation
instruments and regulations on border traffic. The Claimant argues that, on the
principle of expressio unius exclusio alterius, this list must be treated as an exhaustive

list of the matters excluded from the scope of Article 3(1). Article 3(2) is not, however,
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dealing with the matters covered by Article 3(1) but rather with the sources to which
Article 3(1) refers. Article 3(2) makes clear that, e.g., an investor cannot use Article
3(1) to gain the benefit of a right to better treatment which has its source in an
economic union or double taxation agreement. It says nothing about what type of right

Article 3(1) was intended to apply to in the first place.

The Tribunal considers that the travaux préparatoires of Articles 3(1) and 8 confirm
that the States Parties did not intend the former provision to have the potential for
transforming the scope of the latter. The fravaux of Article 8 show that there was a
deliberate decision to narrow the scope of investor-State arbitration. The initial
proposal from Austria was a clause which would have given jurisdiction in respect of
any dispute regarding investments covered by the BIT. That was replaced, at the
insistence of the CSFR, with a text substantially identical to the one finally agreed. By
contrast, the travaux give no indication that Article 3 was intended to have an effect
upon the carefully negotiated scope of Article 8. The Tribunal agrees with the
reasoning of the majority in the Austrian Airlines case that the travaux tend to confirm
the interpretation of Article 3(1) advanced by the Respondent. What is even more
important — given that the Claimant has to establish that the Parties intended to adopt a
MEFN provision capable of expanding the scope of their agreement on investor-State
arbitration — is that the travaux lend no support to the interpretation advanced by the

Claimant.

The Tribunal, therefore, concludes that the MFN provision in Article 3(1) of the BIT
does not affect the scope of its jurisdiction under Article 8 and rejects the Claimant’s

argument to the contrary.

Accordingly, the Tribunal upholds the Respondent’s third jurisdictional objection.
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VI. FOURTH OBJECTION: COMPLIANCE WITH NOTICE AND AMICABLE

457.

458.

SETTLEMENT REQUIREMENTS FOR THE ARTICLE 2 CLAIMS

The Respondent’s final jurisdictional objection is that the Claimant failed, with respect
to its Article 2 claims, to fulfil three pre-conditions for arbitration, namely (i) to give
notice of the specific claim; (ii) to allow six months for amicable settlement from the
date of that notice; and (iii) to make genuine efforts to engage in good faith negotiations
for such a settlement. According to the Respondent, compliance with these conditions
is a prerequisite to establishing the jurisdiction of the Tribunal in respect of a claim. It
therefore maintains that the Tribunal lacks jurisdiction to hear the Claimant’s Article 2

claims.**

The Tribunal’s decision in relation to the Respondent’s third jurisdictional objection
means, however, that the Tribunal lacks jurisdiction over the Article 2 claims in any
event, since Article 8 of the BIT confers jurisdiction only with regard to claims under
Article 5 and claims concerning the amount, or arrangements for payment, of
compensation under Article 4. That decision means that the conditions regarding
notice, negotiations and amicable settlement in Article 8 are not applicable to the
claims under Article 2. The Tribunal considers, therefore, that it is not called upon to
decide whether or not compliance with those conditions would have been a prerequisite

for jurisdiction, since such jurisdiction cannot exist in any event.

93 Respondent’s Memorial on Jurisdiction, §4274-305; Respondent’s Reply on Jurisdiction, 9562-567.
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VII. COSTS

459. The effect of the Tribunal’s decisions on the different jurisdictional objections is that
the Tribunal lacks jurisdiction over all of the Claimant’s claims, except for those under
Article 5 of the BIT. As a result, the present award does not amount to a final disposal
of the case. The Tribunal therefore reserves the question of costs to the next phase of

the proceedings.
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VIII. THE TRIBUNAL’S DECISION
460. For the reasons stated above, the Tribunal:
(1) Rejects the Respondent’s first jurisdictional objection,
(2) Rejects the Respondent’s second jurisdictional objection;
(3) Upholds the Respondent’s third jurisdictional objection;

(4) Considers it is not required to rule upon the Respondent’s fourth jurisdictional

objection;

(5)Holds that it lacks jurisdiction over all aspects of the Claimant’s claim other

than the claim under Article 5 of the BIT; and

(6) Reserves to itself all matters regarding further proceedings in the case.

Done this 22™ day of October 2012.

Place of Arbitration: Stockholm, Sweden.

Dr Dr Alexander Petsche Professor Brigitte Stern

Sir Christopher Greenwood CMG QC
Presiding Arbitrator
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[CzECH TEXT — TEXTE TCHEQUE]

DOHODA MEZI CESKOU A SLOVENSKOU FEDERATIVNI RE-
PUBLIKOU A RAKOUSKOU REPUBLIKOU O PODPORE A

OCHRANE INVESTIC

CESKA A SLOVENSKA FEDERATIVNI RE-
PUBLIKA A RAKOUSKA REPUBLIKA dile jen

~smluvni strany",

VEDENY PRANIM rozvijet priteiské vztahy
v souladu se zasadami Zivére¢neho aktu Kon-
ference o bezpecnosti a spolupraci v Evrope,
podepsancho dne 1 srpna 1975 v Helsinkich, a
wvvoiit priznive predpokladv pro védi hospodat-
skou spolupraci mez: smiuvnimi stranami;

JSOUCE PRESVEDCENY, ze podpora a
ochrana investic maze posiit zijem zaklidat takove
investice, a tim vvznamné phispét k rozvop
hospodarskych vziaha.

DOHODLY SE NA TOMTO:
Clagek 1
Definice

Pro ucely teto Dohody

(1) pojem ,investice’ zahmuje viechay majet-
kové hodnoty, ktere jsou uskuteénény investorem
jedné smluvni stranv na uzemi druhé smiuvni strany
v souiadu s jejimi pravnimi predpisy, zeymena:

1) movite 2 nemovite véci a viechna vecna prava:

b) podilv a une druhy utasti na podnicich:

¢) pohiedivky a niroky na penize, které byly
piediny, aby vytvorily hospodirskou hod-
notu, nebo nirokv na plnéni. které mi
hospodiiskou hodnowu:

d) priva z oblasti dusevniho vlastnicevi, véetné
autorskych prav, obchodni ochranna prava
jako patentv a vvnalezv, obchodni znimky,
obchodni vzory a modely, jakoz i spotiebni
vzory, technické postupy, know-how, ob-
chodni nazvy a goodwill;

¢) vereynopravni oprivnéni tvkajici se vyhleda-
vini, dobyvani nebo vvuii ptirodniho bo-
haesevi;

12) pojem ..investor'* pokud ide o Ceskou a
Slovenskou Federauvni Republiku. oznaéuie:

a) kazdou tvzickou osobu, ktera je podle
ceskoslovenskeho pravntho tidu obéanem
Ceské a Slovenské Federauvni Republiky,
podle ¢eskoslovenského privniho tidu je
oprivnéna jednat jako investor a investuje na
Gzem) druhe smiuvni stranv:
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b) kazdou privnickou osobu. ktera byla ztizena
podle ¢eskoslovenského priavniho tidu, ma
sidlo na zemi Ceské a Slovenské Federauvm
Republiky a investuje na Gzemi druhé smiuvni
strany;

pokud jde o Rakouskou republiku ozna&uje:

a) kazdou fyzickou osobu, ktera mi stitni
pfistusnost Rakouské republiky a investuje na
uzemi druhe smiuvni strany;

b) kazdou privnickou osobu nebo spoleinost
osob podle obchodniho priva, kteri byla
zfizena v souladu s rakouskvm privaim
tidem. mi sidlo na uzem: Rakouske repubhikv
1 investuje na Uzemi druhé smluvn: strany;

13) pojem ,vynosy" oznaéuje viechny eistkv,
které plynou z investice 2 zahmuije zeymena zisky,
urokv, ptirastkv kapnalu, dividendv, tanuemv a
licenéni poplatkv.

Clinek 2
Podpora a ochrana invesuc
(1) Kazdi smiuvar swrana podle moznosu

nodporuie na svém uzem: investice investons druhé
smluvnt stranv. umoznuje jejich vznik v souladu se
»wwvm pravium fadem a v kaidém piipadé s nimi
naklidi tidné a spravedlive.

12) lavesuce a jejich vynosy pozivan pine ochrany
poale teto Dohody. Totéz plati v pripadé reinvesuc
pro jejich vynosy. Privmi roziifeni nebo zména
investice se musi uskuteénit v souladu s privnimi
predpisy smluvai strany, na jejimz uzemi je investice
zrizena.

Clinek 3
Naklidini s investicem:

(1) Kazdi smiuvar strana naklédid s investory
druhé smiuvni strany a jejich investucemi ne mené
pfiznivé nei s viastmimi investory nebo s investory
tietich stitd a jejich invesucemi.

(2) Ustanoveni odstavce | se viak nevztahuji na
soucasné nebo budouci vyhody, které jedna smiuvni
strana poskytuie investorum tretiho stiw nebo jejich
investicim v souvislosti s:

1) hospodiiskou unii, celni unii, spoleénym

trhem, z6nou volného obchodu nebo hospo-
daiskvm seskupenim;
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b) mezinirodni dohodou nebo mezistitni smiou-
vou nebo vnitrostitnim privnim pfedpisem o
danovvch otazkich:

c) apravou k ulehéeni pohraniéniho stvku.

Clinek 4
QOdtkodnéni

(1) Invesuce investort jedné smluvni stranv sméi
bvt na uzemi druhé smluvni strany vvvlastnénv,
znarodnény nebo podrobenv jinému opatren: se
steynvm:  disledky jen ve vereiném zajmu. na
zakladé pravniho postupu a proti odikodnéni.

(2) Odikodnéni musi odpovidat hodnoté inve-
suce bezprostredné pred tim. nez bvlo zverejneno
skute¢né nebo hrozici vvviastnéni. Qdskodnéni
musi bVt poskytnuto bez prodieni 3 mus bwt
uroéeno az do doby zaplaceni béznymi bankovrimi
urokovvmi sazbami toho statu. na jehoz uzemi bvia
invesuce zfizena; musi b¥t volné ptevoditeine.
Neipozdéji v dobé vvviastnéni musi bvt vhodnvm
zpisobem zajidténo stanoven: vvie a poskyrnuti
odskodnéni.

13) Jestize jedna smiuvni strana vvviastni
maietkove hodnoty soole¢nosu. na kierou nutno
poale ¢linku | odstavec 2 této Dohodv pohlizet
jako na vlastm spoleénost a na ktere ma investor
druhe smiuvn stranv podil. pouzin se ustanoveni
odstavee | tak. abv pnimérene odskodnéni investora
bvlo zapsténo.

(4) Investor ma pravo nechat provéfit opravne-
nost vyviastnen: prisluinvmi organy smiuvni strany,
keera provedia vvvlastneni.

(3) Investor mi pravo nechat provétit wyii
odskodneni a zousob ieho zaplaceni bud’ prislus-
nvmi organv  smluvm  stranv, ktera provedia
vvviastneni, nebo rozhod¢im soudem podle ¢linku 8
zeto Donoav

Cliaek 5
Ptevody

t1) Kazdi smiuvni strana zarucuje investorum
druhe smiuvnr stranv bez prodlem volny pievod
platu. kiere souvisen s invesuc: ve voiné sméniteiné
mene. zeimena

a) kapialu a dodateényvch éistek k udrzbé nebo
rozsifeni investce, veetné jep spravyv;

D) vvnosu:

¢) spratek pujcek.

d) vvnosu v pripadé upine nebo ¢istecné
likvidace nebo prodeie investice :

¢) odskodnéni podie ¢linku 4 odstavce | této

Dohody.

(2) Ptevodv podle tohoto élinku se uskuteénuii
ofictainim sménnvm kursem platnvm na Gzemi

smiuvmi strany v den pfevodu. Bankovns poplatky
budou v ridné vvii a phiméiene.

Cliaek 6
Subrogace

(1) Jestize jedna smluvn: strana nebo ji zmocnéni
instituce poskytne svemu investorovi platbu z
davodu zirukv na investict umisténe na uzemi druhe
smiuvni stranv, uzna druna smluvm strana prevod
viecn prav nebo naroku tohoto investora poale
2ikona nebo na zaklade pravmho ujednani na prvns
smiuvmy stranu. To plati bez ohledu na prava
investora prvai smluvm stranv vvplyvanci z élinku 8
a prava prvni smiuvm stranv vvplvvane z &linku 9
této Dohody.

12} Dile uzna druha smiuvni strana vstup prvni
smluvni stranv @o vsech orav nebo naroku. ktere e
prvm smiuvar strana opravnena vvkonavat ve
stetnem rozsahu iako 1e)i pravmi predchidce. Pro
orevod platu. jez man bvt provedenv na zakladé
prevedenvch naroku na uvedenou smluvni stranu.
plau piimérene ¢iinek 4 a 5 tero Dohodv.

Clinek 7
Jiné zivazkv

(1) Vypivvaji-li 2 pravnich piedpist jedné smiuvni
stranv nebo z mezinarodnépravmich zivazku, krere
plati mezi smiuvnimi stranami kromé této Dohody
nebo vzniknou v budoucnostu. vieobecni nebo
zviddtni ustanoven:. na zakladé nichz ma byt
poskvtnuto invesucim investord 1iné smiuvni stranv
vyhodnéjdi zachizent nez podle této Dohody,
pouzivaji se tato ustanoven: do te miry, do ktere jsou
vaei suivajici Dohodé vvhodnéisi.

(2) Investoti jedne smiuvn: strany mohou uzavrit s
druhou smiuvni stranou 2zviastmi smiouvy, avsak
jerich ustanoveni nesmeii bvt v rozporu s touto
Dohodou. Invesuce zalozene podle téchto smiuv se
budou ¢idit jejich ustanovenim:, jakoz 1 ustanove-
nimi této Dohodyv.

Cliock 8
Reteni spori z investic

(1) Vzniknou-li mez: jednou smiuvni stranou a
investorem druhé smiuvni strany sporv wkanci se
investice o vvé: nebo zpusobu zaplaceni odskodnéni
podle ¢linku4 nebo povinnosu pievodu podle
tianku 3 této Dohody, budou vytetenv, pokud
moZno, mezi stranami ve sporu priteisky.

(2) Nemuze-li bvt spor podle odstavee | vvieien
ve thaté sesti mésict od pisemneho oznimeni
tvkaijiciho se dostateéné uréenvch naroka. bude spor
rozhodnut. neni-li dohodnuto jinak. na navrh
smiuvni stranv nebo investora druhé smluvni strany

Vol. 1653, 1-28433
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v rozhodéim rizem podle rozhodéich pravidel
UNCITRAL ve zneni platnem pro obé smiuvni
stranv v dobé podini navrnu na rozhodéi fizen:.

(3) Rozhodnuti rozhodéiho soudu ie konecné a
zivazne: kazda smiuvai strana zapusti uznani a
proveden: rozhodéiho nalezu v souladu se svvm
pravmim ridem.

14) Smiuvni strana. xtera je stranou ‘e sporu.
seuptatni v zadnem stadiu smirciho nepo roznod-
ctho rizem: nepo pn vvkonu roznodéiho vvroku
aamiticu. Ze investor, kterv je druhou stranou ve
sporu. obdrzel za néktere nebo vsechnv sve ztraty
odskodnéni na zakiadé zarukv.

Clinek 9
Spory mez1 smiuvnimi stranami

(1) Spory mezi smluvnimi stranami o viklad nebo
pouziu Dohodv ma)i bwt. pokud mozno, odstranény
v rama pratelskvch jednani. ’

(2) Nemohou-li bvt spory podle odstavee 1
odstranény béhem sesu mésicu. budou predlozenv
na zidost jedne ze smluvnich stran k posouzent
rozhodéimu soudu.

(3) Rozhod¢i soud bude zfizen ptipad od
pripadu. Kazdi smluvn: strana uréi jednoho
rozhodce 2 uto dva roznodct se dohodnou na ttet
osobé. €z bude pusobit 1ako predseda. Rozhode
man bvt uréeni do tii mésict a predseda do dalsich
dvou mésica pote, co jedna smluvni strana oznimila
druhe smluvni strané. ze hodla predlozit spor
rozhoaéimu soudu,

(4) Nebudou-li thity uvedene v odstavci 3
dodrzeny a neni-li jine dohodv, muze kaidi
smiuvni strana pozidat predseau Mezinarodniho
soudniho dvora, aby proved] potfebna jmenovini.
Je-li predseda Mezinarodniho soudniho dvora
stitnim cb&anem jedné zec smiuvnich stran nebo
ma-li jinou ptekizku, mize by pozidin zistupce
ptedsedy a v piipadé, ze by ani on nemohi, sluzebné
neistarii ¢len Mezinirodniho soudniho dvora, aby
za stejnvch podminek proved! jmenovini.

(5) Rozhodéi soud sim uréuje procesni pravidla.

(6) Rozhodé¢i soud rozhoduje na zikladé této
Dohodv a vieobecné uznivanvch pravidel mezina-
rodniho priva. Rozhoduie vétuinou hilasu; rozhod-
nuti je koneéné a zavazne.

(7) Kaidi smluvni strana nese vvlohy svého
rozhodce a sveho zastoupen: v rozhodéim fizeni.
Vilohy predsedy a ostatni vvlohy nesou obé strany
steinym dilem. Soud véak muze ve svem vvroku
rozhodnout o nakladech nnak.

Clinek 10
Pouiiti Dohodyv

Tato Dohoda plau pro invesuce. ktere investon
iedne smiuvni stranv zridili v souiadu s pravaim

predpisy druhe smiuvni stranv na jelim uzem: po
1. 1. 1950, nebo kiere budou ztizenv pozdeyi.

Clinek 11
Vstup v platnost a trvam

(1) Tato Dohoda podléha rautikacs 2 vstupuie v
platnost prvaiho dne trettho mésice, ktery nasleduie
po mésici, v némz bvly vyménény raufikacni lisuny.

(2) Dohoda zustava v platnostu 1€ fet: po uplvnuu
teto doby bude prodlouzena na neurcitou dobu a
muze byt pisemné diplomatickou cestou vvpovezena
kteroukoli smluvni stranou. pt1 dedrien: vvpovedni
thaty 12 mésich.

(3) Na invesuce. ktere bvly uskutecnénv pred
ukkotenim platnost této Dohodv. se vztahun
¢lankv | a2 10 této Dohodv jesté 10 let po skonéen:
jen platnosu.

DANO ve Vidni dne 15.#na 90 ve diou
vvhotovenich, kazdé v jazyce ¢eském a némeckem.
phiéemz obé znéni maji stejnou platnost.

Za Rakouskou
Republiku:

Dkfm. FERDINAND LACINA

Za Ceskou a Slovenskou
Federativni Republiku:

Ing. VAcLav KLAUS
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[GERMAN TEXT — TEXTE ALLEMAND]

ABKOMMEN ZWISCHEN DER REPUBLIK OSTERREICH UND DER
TSCHECHISCHEN UND SLOWAKISCHEN FODERATIVEN RE-
PUBLIK UBER DIE FORDERUNG UND DEN SCHUTZ VON IN-

VESTITIONEN

DIE REPUBLIK OSTERREICH UND DIE
TSCHECHISCHE UND SLOWAKISCHE FO-
DERATIVE REPUBLIK, im folgenden die ,,Ver-

tragsparteten” genannt,

VON DEM WUNSCHE GELEITET, freund-
schaftliche Bezichungen im Einvernehmen mit den
Grundsatzen der Schiuflakte der Konferenz uber
Sicherhert und Zusammenarbeit 1n Europa. die am
1. August 1975 in Helsinki unterzeichnet wurde. zu
entwickeln und gunsuge Voraussetzungen fur eine
groflere winschaftliche Zusammenarbeit zwischen
den Vertragsparteien zu schaffen,

IN DER ERKENNTNIS, daf die Forderung
und der Schutz von Invesuuonen die Berenschaft
zur Vomahme soicher Investittonen stirken und
dadurch einen wichugen Beitrag zur Emtwicklung
der Wirtschaftsbezienungen leisten konnen,

SIND WIE FOLGT UBEREINGEKOMMEN:

Artikel 1
Detiniuonen
Fur die Zwecke dieses Abkommens

(1) umfafit der Begnif ,,Invesution™ alle Vermo-
genswerte. die durch den Investor einer Vertrags-
partet aut dem Gebiet der anderen Vertragsparter in
Ubereinsummung mit deren Recntsvorsenntten
veranlagt weraen. insbesondere-

1) bewegliche und unbewegiiche Sachen sowie

alle dsngucnen Rechte:

b) Anteiisrecnte und andere Aren von Beteiit-

gungen an Unternenmen:

¢) Forderungen oder Anspriche auf Geld, das
ubergeben wurde, um einen winschaftlichen
Wert zu schaffen. oder Anspruche auf eine
Letstung, die etnen wirtschattiichen Wert hat:
Rechte auf dem Gebiet des geisugen Eigen-
wums, einschheBlich Urheberrecnie. gewerbli-
che Schutzrechte wie Erfinderpatente. Han-
delsmarken, gewerbliche Muster und Modelle
sowie Gebrauchsmuster. technische Verfah-
ren, Know-how, Handeisnamen und Good-
will;
offentlichrechtliche Konzessionen fur die
Aufsuchung, den Abbau oder die Gewinnung
von Na:zurschatzen;

d

ey

e

—

(2) bezerchnet der Begniff ..Investor” in bezug auf
die Republik Osterrerch
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a) jede naturliche Person, die die Staatsangeho-
nigkest der Republitk Osterreich besizt und die
im Hoheitsgebiet der anderen Venragsparte
eine [nvesution taugy;
jede jurisusche Person oder Personengesell-
schatt des Handelsrechtes. die in Ubereinstim-
mung mit den Gesetzen der Republik
Osterreich geschaffen wurde. thren Siz im
Hoheitsgebiet der Republik Osterreich hat
und die im Hoheitsgebiet der anderen
Vertragspante: eine Invesuuon uangt;

in bezug auf die Tschechische und Slowakische
Foderative Republik

1) jede naturliche Person. die gemif der
tschechoslowakischen Rechtsordnung Ange-
honge der Tschechischen und Slowakuschen
Foderativen Republik ist, gema8 der tschecho-
slowakischen Rechtsordnung als Investor zu
handein berechtigt ist und die 1m Hoheitsge-
biet der anderen Vertragsparte: eine Invesu-
tion taugt;
jede junstische Person, die gemaf der
tschechoslowakischen Rechtsordnung ernch-
tet worden ist, thren Sitz im Hoheutsgebiet der
Tschechischen und Slowakischen Foderauven
Republik hat und die 1m Hoheusgebiet der
anderen Vertragsparter eine Investiuon taugt;

b

b

-

13) bezeichnet der Begnif ..Enrag* dieienigen
Betrage. die eine Investtion erbnngt, und umrase
insbesondere Gewinine, Zinsen. Kapialzuwachse.
Dividenden. Tanuemen und Lizenzgeouhren

Artikel 2
Fdrderung und Schutz von [nvesuuonen

(1) Jede Vertragsparter férdert nacn Méghchkei
.n threm Hoheusgeniet Investitionen von Investoren
der anderen Vertragsparter. laft diese 1n Uberen.
summung mit tnren Rechtsvorschnften zu una
Sehandelt sie in tedem Fall gerecht und billig

12) Investtuonen und thre Ertrage gentetien den
ollen Schutz dieses Abkommens. Glewches giit im
Falle threr Wiederveranlagung auch fur deren
Ertrage. Die rechtliche Erwerterung oder Verande-
rung einer Investition hat in Ubereimnsummung mit
den Rechtsvorschriften der Vertragsparter zu
erfolgen, in deren Hoheitsgebiet die Investiuon
getaugt wird.
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Artikel 3
Behandlung von Invesuuonen

(1) Jede Vertragsparter behandelt Investoren der
anderen Vertwragsparter und deren [nvestiuonen
nicht weniger gunsug als eigene [nvestoren oder
Investoren dritter Staaten und deren Investitionen.

(2) Die Besummungen des Absauzes ! bezichen
sich jedoch nicht auf gegenwirtige oder kunftige
Vorrechte, die eine Vertragsparte: den investoren
emnes dritten Staates oder deren Investiuonen
einraumt i1m Zusammenhang mt

a) emer Winschafisunion, einer Zollumon,
einem gemeinsamen Marke, einer Frethandels-
zone oder einer Wirtschaftsgemeinschatt;
einem internauonalen Abkommen oder einer
zwischenstaadichen Vereinbarung oder inner-
staathchen Rechtsvorschnft uber Steuertra-
gen:
einer Regelung zur Erleichterung des Grenz-
verkehrs.

b

-~

[+

~

Ardkel 4
Entschadigung

(1) Invesutuonen von Investoren einer Vertrags-
partei dirfen 1m Hoheitsgebiet der anderen
Vertragsparter nur 1m Sffentichen Interesse, auf
Grund eines rechumafligen Verfahrens und gegen
Entschadigung enteignet, verstaathcht oder emner
sonsugen Mafinahme mut gleicher Wirkung unter-
worten werden.

(2) Die Entschidigung muB dem Wert der
Investition unmuctetbar vor dem Zeitpunke entspre-
chen, in dem die tatsachliche oder drohende
Enteignung offentlich bekannt wurde. Die Entscha-
digung mug ohne Verzogerung geicister werden
und 1st bis zum Zeitpunke der Zahlung mit dem
ublichen bankmifligen Zinssatz ienes Staates, in
dessen Hohensgebiet die Invesution durchgetuhr
wurde, zu verzinsen; sie mufd fret transtenerbar sein.
Spdtestens im Zeitpunkt der Enteignung mufl in
geagneter Weise fur die Festsetzung und Leistung
der Enwschadigung Vorsorge getroffen sein.

(3) Enteignet eine Vertragspartet dic Vermogens-
werte einer Geselischaft. die in Anwendung von
Arukel 1 Absawz 2 dieses Abkommens ais thre eigene
Gesellschaft anzusenen 1st, und an welcher ein
Investor der anderen Vertragsparter Antetie besitzt,
so wendet sie die Besummungen des Absawzes |
dergestalt an. dafl die angemessene Entschadigung
dieses Investors sichergesteilt wird.

(4) Dem Investor steht das Recnt zu, die
Rechumafligket der Enteignung durch die zustand:-
gen Organe der Vertragsparter, weiche die Enterg-
aung veraniaflt hat, uberprufen zu lassen.

t3) Dem Investor steht das Recnt zu. die Hohe
der Entschadigung und die Zahlungsmodalitaten

entweder durch die zustandigen Organe der
Ventragsparter, welche die Enteignung veraniane
hat. oder durch ein Schiedsgericht gematl Aruker 8
dieses Abkommens uberprufen zu lassen.

Arstikel 5
Cherweisungen

t1) Jede Vertragsparte: gewahrletstet den Investo-
ren der anderen Vertragsparter ohne Verzogerung
den treien Transfer in fre1 konveruerbarer Wihrung
der im Zusammenhang mit emner [nvesuuon
stenenden Zahlungen, insbesondere

1) des Kapitals und zusatzlicher Betrage zur
Autrechterhaltung oder Erweinterung der Inve-
stition, einschlieBlich threr Verwartung;

b) der Ertrage;

¢) der Ruckzahlung von Darlehen.

d) des Erloses in Falle vollstandiger oder
teliwetser Liquidation oder Verauserung der
[nvesuuon;

¢) einer Entschadigung gemafl Artikel 4 Absatz 1
dieses Abkommens.

(2) Die Cberweisungen gemal diesem Arukel
erfolgen zu den offiziellen Wecnsetkursen 1m
Hoheitsgediet der Vertragsparte, die am Tage der
Uberweisung gelten. Die Bankgeouhren werden
gerecht und angemessen sein.

Artikel 6
Eintrittsrecht

(1) Leistet eine Vertragsparter oder eine von inr
hiezu ermachtigte Insutuuon threm Investor Zah-
lungen aur Grund einer Garanue fur eine Invesuuon
im Hoheusgediet der anderen Vertragspartei. so
erkennt diese andere Ventragsparter die Ubertra-
gung aller Rechte oder Anspruche dieses investors
krart Gesewzes oder auf Grund emes Rechusge-
schafts auf die erstgenannte Vertragsparter an. Dies
gt unbescnadet der Rechte des Investors der
erstgenannten Vertragsparter aus Arukei 8 und der
Recnte der ersrigenannten Vertragsparter aus
Arukel 9 dieses Abkommens.

t2) Ferner erkennt die andere Vertragsparte: den
Eintritt ger erstgenannten \'ertragsparter in atle
diese Recnte oder Ansbruche an. welche aie
erstgenannte Vertragsparte: in demseiben Umtang
~vie inr Reentsvorganger auszuuben berechugt ist.
Fur gen Transter der an die betrerfende Vertrags-
dartet aut Grund der ubertragenen Ansoruche zu
eistenden Zahlungen getten Artiket 4 und Arukel 5
dieses Abkommens sinngemati.

Ardkel 7
Andere Verpflichtungen

(1) Ergibt sich aus den Rechtsvorschnften einer
Ventragspartet oder aus volkerrechtiichen Ver.
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ptlichtungen, die neben diesem Abkommen zwi-
schen den Vertragsparteien bestchen oder 1n
Zukunft begrundet werden. eine aligemeine oder
besondere Regelung, durch die den Invesutionen
der Investoren der anderen Verragsparer emne
gunsugere Behandlung als nach diesem Abkommen
zu gewahren ist, so geht diese Regelung dem
vorliegenden Abkommen insowett vor, als sie
gunstiger Ist.

(2) lnvestoren einer Vertragspartes konnen mit
der anderen Vertragspartet besondere Vertrage
abschliefen, deren Besummungen jedoch nicht 1m
Widerspruch zu diesem Abkommen stenen durfen.
Die nach diesen Venragen getaugten Invesutionen
werden durch deren Besummungen sowie durch die
Besummungen dieses Abkommens geregelt.

Artikel 8
Beilegung von Invesuuonsstreitigikeiten

(1) Enwstehen zwischen einer Vertragspartes und
einem Investor der anderen Vertragsparter Mei-
nungsverschiedenheiten aus einer I[nvesution. die
die Hohe oder die Zahlungsmodalitaten ciner
Enwschidigung gemafl Artikel 4 oder Transferver-
pflichwungen gemal Artikel 5 dieses Abkommens
betreffen, so werden diese so weit wie moglch
zwischen den Strenparteien freundschattlich beige-
legt.

12) Kann eine Meinungsverschiedenheit gemall
Absatz 1 nicht innerhaib von sechs Monaten ab
ciner schriftlichen Mittetlung hinreichena besumm-
ter Anspruche beigelegt werden. wird die Mer-
nungsverschiedenheit, wenn nichts anderes verein-
bart ist, aut Antrag der Vertragspartes oder des
Investors der anderen Vertragspartes durch emn
Schiedsvertahren nach der UNCITRAL-Schiedsge-
richtsordnung 1n aer zum Zeitpunkt des Antrags auf
Einleitung des Schiedsvertahrens gulugen Fassung
snischieden.

(3) Die Enucherdung des Schiedsgenchts st
endgultig und bindend: jede Vertragsparte: stelit die
Anerkennung und Durchsetzung des Schiedssoru-
ches in Ubereinsummung mit threr Rechtsordnung
sicher

41 Eine Vertragsparter. die Strentoartes 1st, macat
.n keinem Stadium des Schieasverfahrens oder der
Durcnsetzung e:nes Schieasspruchs ais Einwand
geltena. dabl der investar. der die andere Strettparter
biidet. aut Gruna einer Garantie bezughch emniger
oder ailer seiner Veriuste eine Entscnadigung
ernaiten habe.

Artikel 9
Streiugkeiten zwischen den Vertragsparteien

(1) Meinungsverschiedenheiten zwischen den
Vertragsparteten uber die Auslegung oder Anwen-
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dung dieses Abkommens sollen. soweit wie moglich,
durch freundscharthiche Verhanalungen beigeiegt
werden.

(2) Kann emne Meinungsverschiedenheit gematl
Absatz | innerhalb von sechs Monaten niche
beigelegt werden, so wird sie auf Verlangen einer
der berden Venragspaneien einem Schiedsgencht
unterbrestet.

(3) Das Schiedsgericht wird von Fall zu Fall
gebilder. in dem jede Vertragsparter etn Mitghed
bestellt und beide Mitglieder sich auf eine dnitte
Person als Vorsitzenden einigen. Die Mitgiieder
sind innerhalb von drer Monaten, nachdem aie eine
Vertragspanei der anderen mugeteile hat, daB sie
die Menungsverschiedenhen einem Schiedsgencht
unterbreiten will, der Vorsitzende wnnerhalb von
weiteren zwel Monaten zu bestellen.

(4) Werden die in Absatz 3 genannten Fnsten
nicht eingehalten, so kann i1n Ermangelung einer
anderen Veremnbarung jede Vertragsparter den
Prisidenten des Internationalen Genchuhotes bit-
ten, die erforderlichen Emennungen vorzunehmen.
Besiuzt der Prisident des Internauonalen Gerichts-
hofes die Staatsangehdngkeit emner der beiden
Vertragspanteien oder ist er aus emnem anderen
Grund verhindert, so kann der Vizeprasident. oder
im Falle seiner Verhinderung, das dienstalteste
Mitglied des Internationalen Genchiwshofes unter
den selben Vorausserzungen eingeiaden werden, die
Emennungen vorzunenmen.

(5) Das Schiedsgericht regelt sein Verfanren
selbst.

(6) Das Schiedsgericht entscheidet auf Grund
dieses Abkommens sowie auf Grund der allgemen
anerkannten Regeln des Volkerrechtes. Es entscner-
det mit Stimmenmehrhen: die Entscheidung ist
endgulug und bindend.

(7) Jede Vertragsparter tragt die Kosten ihres
Mitglieds und threr Vertretung in dem Schiedsver-
fahren. Die Kosten des Vorsitzenden sowie die
sonstigen Kosten werden von den beiden Vertrags-
parteien zu gleichen Teilen getragen. Das Gerncht
kann iedoch 1n seiner Entscheidung eine anaere
Kostenregeiung tretfen.

Artikel 12
Anwendung dieses Abkommens

Dieses Abkommen git fur Invesuuonen. die
Investoren der einen Vertragsparter in Ubereinsum-
mung mit den Rechtsvorschriften der anderen
Ventragspanei in deren Hoheisgebiet nach dem
1. Jinner 1950 vorgenommen haben oder vorneh-
men werden.
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Artikel 11
Inkrafttreten und Dauer

(1) Dieses Abkommen bedarf der Rarifikation
und tnt am ersten Tag des dritten Monats in Kraft,
der auf den Monat folgt, 1in welchem die
Ratifikationsurkunden ausgetauscht worden sind.

(2) Das Abkommen bleibt zehn Jahre lang in
Kratt: nach deren Ablauf wird es auf unbesummue
Zeit veriingert und kann von jeder Vertragspartei
unter Einhaltung einer Kundigungsfnst von zwolf
Monaten schnnlich auf diplomauscnem Wege
gekundigt werden.

(3) Fur Investiionen, die bis zum Zeitpunkt des
Aulerkrafiretens dieses Abkommens vorgenom-
men worden sind, gelten die Arukel | bis 10 dieses
Abkommens noch fur weitere zehn Jahre vom Tage
des AuBerkraftiretens des Abkommens an.

GESCHEHEN zu Wien, am 15 Oktober 1999,
in zwei Urschriften, jede in  deuwscher und

tschechischer Sprache, wobei jeder Wonlaut
gleichermaten authenusch ist.

Fiir die Republik
Osterreich:

Dkfm. FERDINAND LACINA

Fiir die Tschechische und Slowakische
Foderative Republik:

Ing. VAcLAv KLAUS
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[TRANSLATION — TRADUCTION]

AGREEMENT! BETWEEN THE REPUBLIC OF AUSTRIA AND THE
CZECH AND SLOVAK FEDERAL REPUBLIC CONCERNING
THE PROMOTION AND PROTECTION OF INVESTMENTS

The Republic of Austria and the Czech and Slovak Federal Republic, herein-
after referred to as the “Contracting Parties”,

Desiring to further friendly relations in accordance with the principles of the
Final Act of the Conference on Security and Cooperation in Europe signed in Hel-
sinki on 1 August 19752 and to establish favourable conditions for broader economic
cooperation between the Contracting Parties,

Recognizing that the promotion and protection of investments can enhance the
willingness to undertake such investments and thereby make an important contribu-
tion to the development of economic relations,

Have agreed as follows:

Article 1
DEFINITIONS

For the purposes of this Agreement:

(1) “Investment” shall mean all assets that are invested by an investor of one
Contracting Party in the territory of the other Contracting Party in accordance with
its legislation, in particular:

(a) Movable and immovable property and other rights in rem;

(b) Shares and other forms of equity interest in companies;

(c) Debts receivable or claims to money that was handed over for the purpose
of creating economic value, or claims to services that have economic value;

(d) Rights relating to intellectual property, including copyrights, industrial prop-
erty rights such as patents, trademarks, industrial designs, models and samples,
technical processes, know-how, business names and goodwill;

(e) Concessions under public law to prospect for, extract or otherwise exploit
natural resources.

(2) “Investor” shall mean, in the case of the Republic of Austria:

(a) Any individual who is a citizen of the Republic of Austria and makes an
investment in the territory of the other Contracting Party;

() Any body corporate or commercial partnership constituted in accordance
with the laws of the Republic of Austria with a registered office in the territory of the
Republic of Austria that makes an investment in the territory of the other Con-
tracting Party;

! Came into force on 1 October 1991, i.., the first day of the third month following the exchange of the instruments
of ratification, which took place at Prague on 23 July 1991, in accordance with article 11 (1).
2 International Legal Materials, vol. 14 (1975), p. 1292 (American Society of International Law).
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In the case of the Czech and Slovak Federal Republic:

(a) Any individual who is a national of the Czech and Slovak Federal Republic
in accordance with Czechoslovak law, who is authorized to act as an investor in
accordance with Czechoslovak law and who makes an investment in the territory of
the other Contracting Party;

(b) Any body corporate constituted in accordance with Czechoslovak law with
a registered office in the territory of the Czech and Slovak Federal Republic that
makes an investment in the territory of the other Contracting Party.

(3) “Earnings” shall mean the amounts derived from an investment, including
in particular profits, interest, capital gains, dividends, directors’ percentages of prof-
its and royalties.

Article 2

PROMOTION AND PROTECTION OF INVESTMENTS

(1) Each Contracting Party shall to the extent possible promote investments
in its territory by investors from the other Contracting Party, shall permit such
investments in accordance with its laws and shall accord them just and equitable
treatment.

(2) Investments and the earnings therefrom shall be accorded the full protec-
tion of this Agreement. The same shall hold for reinvestment, including reinvestment
of earnings. Legal extension or modification of an investment may take place only in
accordance with the laws of the Contracting Party in whose territory the investment
is made.

Article 3

TREATMENT OF INVESTMENTS

(1) Each Contracting Party shall accord investors of the other Contracting
Party treatment no less favourable than that accorded to its own investors or inves-
_tors of a third State and their investments.

(2) The provisions of paragraph 1 shall not apply, however, to present or future
privileges accorded by one Contracting Party to the investors of a third State or their
investments in connection with:

{a) An economic union, tariff umon, common market, free trade zone or eco-
nomic community;

(b) An international convention or intergovernmental agreement or domestic
legislation concerning tax matters;

{c) An arrangement to facilitate frontier traffic.
Article 4

COMPENSATION

(1) Investments by investors of one Contracting Party in the territory of the
other Contracting Party may not be expropriated, nationalized or subjected to other
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measures having similar consequences except in the public interest, on the basis of
legal proceedings and in return for compensation.

(2) Compensation must correspond to the value of the investment immedi-
ately prior to the time that the actual or impending expropriation became public
knowledge. Compensation must be paid without delay and shall earn interest until it
is paid, at the customary bank rate of interest in the State in whose territory the
investment was made; it must be freely transferable. Provision shall be made no
later than the date of expropriation for determining and paying compensation.

(3) If a Contracting Party expropriates the property of a company which is
considered to be a company of that Contracting Party according to article 1, para-
graph 2, of this Agreement and in which an investor of the other Contracting Party
owns shares, the provisions of paragraph | shall be applied in such a way as to
ensure that such an investor receives appropriate compensation.

(4) The investor shall have the right to have the legality of the expropriation
reviewed by the competent authorities of the Contracting Party which has instituted
the expropriation.

(5) The investor shall have the right to have the amount of compensation and
the arrangements for paying it reviewed by the competent authorities of the Con-
tracting Party which has instituted the expropriation or by an arbitral tribunal in
accordance with article 8 of this Agreement.

Article 5

REMITTANCES

(1) Each Contracting Party shall guarantee to investors of the other Con-
tracting Party free transfer without delay in freely convertible currency of payments
in connection with an investment, in particular:

(a) Capital and additional payments to maintain or increase an investment,
including management fees;

(b) Earnings;

(c) Loan repayments;

(d) Proceeds from the complete or partial liquidation or sale of the investment;
(e) Compensation in accordance with article 4, paragraph 1, of this Agreement.

(2) Remittances in accordance with this article shall be at the official rates of
exchange in effect in the territory of the Contracting Party on the date of remittance.
The bank charges applied shall be fair and reasonable.

Article 6

SUBROGATION

(1) If aContracting Party, or an institution authorized for that purpose, makes
payments to its own investor on the basis of a guarantee on an investment in the
territory of the other Contracting Party, that other Contracting Party shall recognize
the assignment of all rights or claims of the investor to the first-mentioned Con-
tracting Party by operation of law or on the basis of a legal transaction. This provi-
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sion shall apply without prejudice to the rights of the investor of the first-mentioned
Contracting Party under article 8 and the rights of the first-mentioned Contracting
Party under article 9 of this Agreement.

(2) Furthermore, the other Contracting Party shall recognize the subrogation
by the first-mentioned Contracting Party of all such rights or claims, to which the
first-mentioned Contracting Party shall be entitled to the same extent as its legal
predecessor. Articles 4 and 5 of this Agreement shall apply mutatis mutandis to the
transfer of payments to be made to the Contracting Party in question on the basis of
the assigned claims.

Article 7
OTHER OBLIGATIONS

(1) If under the laws of one of the Contracting Parties or under international
obligations now or in the future undertaken between the Contracting Parties in addi-
tion to this Agreement there exists a general or special regime whereby the invest-
ments of investors of the other Contracting Party are accorded more favourable
treatment than under this Agreement, the said regime shall take precedence over the
present Agreement to the extent that it is more favourable.

(2) Investors of one Contracting Party may conclude special agreements with
the other Contracting Party, but the provisions thereof may not be in contradiction
to this Agreement. The investments made under such agreements shall be governed
both by the provisions thereof and by the provisions of this Agreement.

Article 8
SETTLEMENT OF DISPUTES CONCERNING INVESTMENTS

(1) If disputes should arise between one Contracting Party and an investor of
the other Contracting Party concerning an investment with regard to the amount or
the arrangements for payment of compensation in accordance with article 4, or to
the transfer obligations in accordance with article 5 of this Agreement, they shall as
far as possible be settled between the parties to the dispute on an amicable basis.

(2) If a dispute within the meaning of paragraph 1 cannot be settled within
six months from written notification of sufficiently specific claims, the dispute
shall be resolved, unless otherwise agreed, by arbitration at the request of the Con-
tracting Party or the investor of the other Contracting Party in accordance with the
Arbitration Rules of the United Nations Commission on International Trade Law
(UNCITRAL) in the version in effect on the date of the request to initiate arbitral
proceedings.

(3) The decision of the arbitral tribunal shall be final and binding; each Con-
tracting Party shall ensure the recognition and enforcement of the arbitral award in
accordance with its own laws.

(4) A Contracting Party which is a party to the dispute may not at any stage of
the arbitral proceedings or the enforcement of the arbitral award raise the objection
that the investor who is the other party to the dispute has received compensation for
some or all of his losses on the basis of a guarantee.
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Article 9

DispUTES BETWEEN CONTRACTING PARTIES

(1) Disputes between Contracting Parties concerning the interpretation or
application of this Agreement shall, as far as possible, be settled on an amicable
basis.

(2) If a dispute within the meaning of paragraph 1 cannot be settled within six
months, it shall be submitted to an arbitral tribunal at the request of either of the two
Contracting Parties.

(3) The arbitral tribunal shall be constituted on an ad hoc basis; each Con-
tracting Party shall appoint one arbitrator, and the two arbitrators shall agree on a
third person to act as chairman. The arbitrators shall be appointed within three
months from the date on which one Contracting Party has informed the other that
it wishes to submit the dispute to an arbitral tribunal, and the chairman shall be
appointed within a further two months.

(4) If the time-limits specified in paragraph 3 are not met, either Contracting
Party may, in the absence of any other agreement, request the President of the
International Court of Justice to make the necessary appointments. If the President
of the International Court of Justice is a national of one of the two Contracting
Parties or is unable to act for any other reason, the Vice-President or, if he is unable
to act, the most senior member of the International Court of Justice may under the
same conditions be asked to make the appointments.

(5) The arbitral tribunal shall determine its own procedure.

(6) The arbitral tribunal shall base its decision on this Agreement and on gen-
erally recognized rules of international law. It shall decide by majority vote; its
decision shall be final and binding.

(7) Each Contracting Party shall bear the cost of its own arbitrator and of its
representation in the arbitration proceedings. The cost of the chairman and the other
costs shall be shared equally by the two Contracting Parties. The tribunal, however,
may make a different ruling on costs in its decision.

Article 10

APPLICATION OF THIS AGREEMENT

This Agreement shall be applicable to investments that investors of one Con-
tracting Party have made or will make in the territory of the other Contracting Party
in accordance with its laws after 1 January 1950.

Article 11

INCEPTION AND DURATION

(1) This Agreement is subject to ratification, and shall enter into force on the
first day of the third month following the month in which the instruments of ratifi-
cation have been exchanged.

(2) The Agreement shall remain in force for ten years; upon the expiry of that
period, it shall be extended for an indefinite period of time and may be denounced
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by either Contracting Party subject to twelve months’ prior notice in writing through
the diplomatic channel.

(3) In the case of investments that will have been made before the date of
denunciation of this Agreement, articles 1 to 10 of this Agreement shall apply for a
further ten years from that date.

Done at Vienna on 15 October 1990 in two originals, each in the German and
Czech languages, both texts being equally authentic.
For the Republic
of Austria:
FERDINAND LACINA

For the Czech and Slovak
Federal Republic:

VAcLAv KrLAus
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[GERMAN TEXT]

AGREEMENT BETWEEN THE REPUBLIC OF AUSTRIA AND THE
CZECH AND SLOVAK FEDERAL REPUBLIC CONCERNING
THE PROMOTION AND PROTECTION OF INVESTMENTS

The Republic of Austria and the Czech and Slovak Federal Republic, herein-
after referred to as the “Contracting Parties”,

Desiring to further friendly relations in accordance with the principles of the
Final Act of the Conference on Security and Cooperation in Europe signed in Hel-
sinkion 1 August 1975 ‘ and to establish favourable conditions for broader economic
cooperation between the Contracting Parties,

Recognizing that the promotion and protection of investments can enhance the
willingness to undertake such investments and thereby make an important contribu-
tion to the development of economic relations,

Have agreed as follows:

Article I
DEFINITIONS

For the purposes of this Agreement:

(1) “Investment” shali mean all assets that are invested by an investor of one-
Contracting Party in the territory of the other Contracting Party in accordance with
its legislation, in particular:

(a) Movable and immovable property and all rights in rem;
(b) Shares and other forms of equity interest in companies;

(¢} Debts receivable or claims to money that was handed over for the purpose
of creating economic value, or claims to services that have economic value;

(d) Rights relating to intellectual property, including copyrights, industrial prop-
erty rights such as patents, trademarks, industrial designs, models and samples,
technical processes, know-how, business names and goodwill;

(e) Concessions under public law to prospect for, extract or otherwise exploit
natural resources.

(2) “Investor” shall mean, in the case of the Republic of Austria:

(@) Any individual who is a citizen of the Republic of Austria and makes an
investment in the territory of the other Contracting Party;

(b) Any body corporate or commercial partnership constituted in accordance
with the laws of the Republic of Austria with a registered office in the territory of the
Republic of Austria that makes an investment in the territory of the other Con-
tracting Party; .
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In the case of the Czech and Slovak Federal Republic:

{(2) Any individual who is a national of the Czech and Slovak Federal Republic
in accordance with Czechoslovak law, who is authorized to act as an investor in
accordance with Czechoslovak law and who makes an investment in the territory of
the other Contracting Party;

{&) Any body corporate constituted in accordance with Czechoslovak law with

a registered office in the territory of the Czech and Slovak Federal Republic that
makes an investment in the territory of the other Contracting Farty.

(3) “Earnings” shall mean the amounts derived from an investment, including
in particular profits, interest, capital gains, dividends, directors’ percentages of prof-
its and royalties.

Article 2

PROMOTION AND PROTECTION OF INVESTMENTS

(1) Each Contracting Party shall to the extent possible promote investments
in its territory by investors from the other Contracting Party, shall permit such
investments in accordance with its laws and shall accord them just and equitable
treatment. ,

(2) Investments and the earnings therefrom shall be accorded the full protec-
tion of this Agreement. The same shall hold for reinvestment, including the earnings
therefrom . Legal extension or modification of an investment may take pitace only in
accorgan'ce with the laws of the Contracting Party in whose territory the investment
is made.

Article 3

TREATMENT OF INVESTMENTS

(1) Each Contracting Party shall accord investors of the other Contracting
Party treatment no less favourable than that accorded to its own investors or inves-
_tors of a third State and their investments,

(2) ‘The provisions of paragraph 1 shall not apply, however, to present or future
privileges accorded by one Contracting Party to the investors of a third State or their
invesiments in connection with:

{@) An economic union, tanff umon, common market, free trade zone or eco-
nomic community;

(b) An international convention or intergovernmental agreement or domestic
legislation concerning tax maiters;

{c) An arrangement to facilitate frontier traffic.
Article 4

COMPENSATION

(1) Investments by investors of one Contracting Party in the territory of the
other Contracting Party may not be expropriated, nationalized or subjected to other
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measures having similar consequences except in the public interest, on the basis of
legal proceedings and in return for compensation.

(2) Compensation must correspond to the value of the investment immedi-
ately prior to the time that the actual or impending expropriation became public
knowledge. Compensation must be paid without delay and shall earn interest until it
is paid, at the customary bank rate of interest in the State in whose territory the
investment was made; it must be freely transferable. Provision shall be made no
later than the date of expropriation for determining and paying compensation.

(3) If a Contracting Party expropriates the property of a company which is
considered to be a company of that Contracting Party according to article 1, para-
graph 2, of this Agreement and in which an investor of the other Contracting Party

owns shares, the provisions of paragraph 1 shall be applied in such a way as to
ensure that such an investor receives appropriate compensation.

(4) The investor shall have the right to have the legality of the expropriation
reviewed by the competent authorities of the Contracting Party which has instituted
the expropriation.

(5) The investor shall have the right to have the amount of compensation and
the arrangements for paying it reviewed by the competent authorities of the Con-
tracting Party which has instituted the expropriation or by an arbitral tribunal in
accordance with article 8 of this Agreement.

Article 5

REMITTANCES

(1) Each Contracting Party shall guarantee to investors of the other Con- -
tracting Party free transfer without delay in freely convertible currency of payments
in connection with an investment, in particular:

{a) Capital and additional payments to maintain or increase an investment,
including management fees;

{b) Earnings;

(¢} Loan repayments;

(d) Proceeds from the complete or partial liquidation or sale of the investment;
{e) Compensation in accordance with article 4, paragraph |, of this Agreement.

(2) Remittances in accordance with this article shall be at the official rates of
exchange in effect in the territory of the Contracting Party on the date of remittance.
The bank charges applied shall be fair and reasonable.

Article 6

SUBROGATION

(1) If a Contracting Party, or an institution authorized for that purpose, makes
payments to its own investor on the basis of a guarantee on an investment in the
territory of the other Contracting Party, that other Contracting Party shail recognize
the assignment of all rights or claims of the investor to the first-mentioned Con-
tracting Party by operation of law or on the basis of a legal transaction. This provi-
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sion shall apply without prejudice to the rights of the investor of the first-mentioned
Contracting Party under article 8 and the rights of the first-mentioned Contracting
Party under article 9 of this Agreement.

{2) Furthermore, the other Contracting Party shall recognize the subrogation
by the first-mentioned Contracting Party of all such rights or claims, to which the
first-mentioned Contracting Party shall be entitled to the same extent as its legal
predecessor. Articles 4 and 5 of this Agreement shall apply mutaris mutandis to the
transfer of payments to be made to the Contracting Party in question on the basis of
the assigned claims.

Article 7
OTHER OBLIGATIONS

(1) If under the laws of one of the Contracting Parties or under international
obligations now or in the future undertaken between the Contracting Parties in addi-
tion to this Agreement there exists a general or special regime whereby the invest-
ments of investors of the other Contracting Party are accorded more favourable
treatment than under this Agreement, the said regime shall take precedence over the
present Agreement to the extent that it is more favourable.

(2) Investors of one Contracting Party may conclude special agreements with
the other Contracting Party, but the provisions thereof may not be in contradiction
to this Agreement. The investments made under such agreements shall be governed
both by the provisions thereof and by the provisions of this Agreement.

Article 8

SETTLEMENT OF DISPUTES CONCERNING INVESTMENTS

(1) If disputes should arise between one Contracting Party and an investor of
the other Contracting Party concerning an investment with regard to the amount or
the arrangements for payment of compensation in accordance with article 4, or to
the transfer obligations in accordance with article 5 of this Agreement, they shall as
far as possible be settled between the parties to the dispute on an amicable basis.

(2) If a dispute within the meaning of paragraph 1 cannot be settled within
six months from written notification of sufficiently specific claims, the dispute
shall be resolved, unless otherwise agreed, by arbitration at the request of the Con-
tracting Party or the investor of the other Contracting Party in accordance with the
Arbitration Rules of the United Nations Commission on International Trade Law
(UNCITRAL) in the version in effect on the date of the request to initiate arbitral
proceedings.

(3) The decision of the arbitral tribunal shall be final and binding; each Con-

tracting Party shall ensure the recognition and enforcement of the arbitral award in
accordance with its own laws.

(4) A Contracting Party which is a party to the dispute may not at any stage of
the arbitral proceedings or the enforcement of the arbitral award raise the objection
that the investor who is the other party to the dispute has received compensation for
some or all of his losses on the basis of a guarantee.
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Article 9

Di1sPUTES BETWEEN CONTRACTING PARTIES

(1) Disputes between Contracting Parties concerning the interpretation or
application of this Agreement shall, as far as possible, be settled on an amicable
basis.

(2) If a dispute within the meaning of paragraph 1 cannot be settled within six
months, it shall be submitted to an arbitral tribunal at the request of either of the two
Contracting Parties.

(3) The arbitral tribunal shall be constituted on an ad hoc basis; each Con-
tracting Party shall appoint one arbitrator, and the two arbitrators shall agree on a
third person (o act as chairman. The arbitrators shall be appointed within three
months from the date on which one Contracting Party has informed the other that
it wishes to submit the dispute to an arbitral tribunal, and the chairman shall be
appointed within a further two months.

(4) If the time-limits specified in paragraph 3 are not met, either Contracting
Party may, in the absence of any other agreement, request the President of the
International Court of Justice to make the necessary appeintments. If the President
of the International Court of Justice is a national of one of the two Contracting
Parties or is unable to act for any other reason, the Vice-President or, if he is unable
to act, the most senior member of the International Court of Justice may under the
same conditions be asked to make the appointments.

(5) The arbitral tribunal shall determine its own procedure.
(6) The arbitral tribunal shall base its decision on this Agreement and on gen-

erally recognized rules of international law. It shall decide by majority vote; its
decision shall be final and binding.

(7) Each Contracting Party shall bear the cost of its own arbitrator and of its
representation in the arbitration proceedings. The cost of the chairman and the other
costs shall be shared equally by the two Contracting Parties. The tribunal, however,
may make a different ruling on costs in its decision.

Article 10

APPLICATION OF THIS AGREEMENT

This Agreement shall be applicable to investments that investors of one Con-
tracting Party have made or wili make in the territory of the other Contracting Party
in accordance with its laws after 1 January 1950,

Article 11

INCEPTION AND DURATION

(1} This Agreement is subject to ratification, and shall enter into force on the
first day of the third month following the month in which the instruments of ratifi-
cation have been exchanged.

{(2) The Agreement shall remain in force for ten years; upon the expiry of that
period, it shall be extended for an indefinite period of time and may be denounced
Vol 1633, 1-28423
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by either Contracting Party subject to twelve months’ prior notice in writing through
the diplomatic channel.

(3) In the case of investments that will have been made before the date of
denunciation of this Agreement, articles 1 to 10 of this Agreement shall apply for a
further ten years from the date of denunciation of this Agreement.

Done at Vienna on 15 October 1990 in two originals, each in the German and
Czech languages, both texts being equally authentic,
For the Republic
of Austria:
FERDINAND LACINA

For the Czech and Slovak
Federal Republic:

VAcLAav KLAus

Die genaue Ubereinstimmung der vorstehenden Ubersetzung mit der angehefteten Ablichtung
bestatige ich unter Berufung auf meinen Eid.

With reference to my oath of office [ hereby certify the exact conformity of the above translation with

' the attached German copy.
q/f [’& m ’(/J /

ch» gerichtl. zertifizierter — MMag. Sabine Fehringer, LL.
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[GERMAN TEXT — TEXTE ALLEMAND]

ABKOMMEN ZWISCHEN DER REPUBLIK OSTERREICH UND DER
TSCHECHISCHEN UND SLOWAKISCHEN FODERATIVEN RE-
PUBLIK UBER DIE FORDERUNG UND DEN SCHUTZ VON IN-

VESTITIONEN

DIE REPLBLIK OSTERREICH UND DIE
TSCHECHISCHE UND SLOWAKISCHE £O.
DERATIVE REPUBLIK, im folgenden die ,,Ver-
wragsparteen’’ genanng,

VON DEM WUNSCHE GELEITET. freund.
schattliche Bezichungen im Einvernehmen mit den
Grundsatzen der SchluBakee der Keaferenz uber
Sicherhert und Zusammenarbeit in Europa, die am
1. August 973 in Helsinki unterzeichnet wurde, zu
encwickeln und gunsuge Voraussetzungen hir eine
groflere winsehaftliche Zusammenarber zwischea
den Venragsparteien zu schaffen,

IN DER ERKENNTWNIS, daf die Forderung
und der Schuex von Invesunonen die Beremschait
zur Vamahme soicher [avestinonen sdrken und
dadurch einen wichugen Beitrag zur Entwicklung
der Wirtschafisbexiehungen lewsten konnen,

SIND WIE FOLGT UBEREINGEKOMMEN:

Artikel |
Definittonen
Fur die Zweene dieses Abkommens

(1) umfafit der Begnif , Javesuuon'* zlle Vermo-
genswernte. die durch den lavestor ¢iner Vertrags-
parter auf dem Gebiet der anderen Verragsparter in
Ubereinsummung  mit deren  Recnwsvorsennfien
veranlagr werden. insbesondere:

1t bewegliche und unbewegiiche Sachen sowie
alle dsngichen Rechre:

Anteilsrecnte und andere Arten von Beter
gungen an Untemenmen;

¢) Forderungen oder Anspruche auf Geld, das
Ubsrgeben wurde, um einen winschaftlichen
Wert zu schaffen. oder Anspruche auf eme
Letstung, die etnen wnischafelichen Wery hat

Rechte auf dem Gehiet des geisugen Eigen-
tums, emnschhiefllich Urheberrecnie, gewerbli-
che Schutzrechte wie Ecfinderpasense. Han-
delsmarken. gewerbliche Muster und Modelle
sowie Gebrauchsmuster, technische Verfah.
ren, Know-how, Handelsnamen wnd Good-
will;

offentlichrechdiche Konzessionen fur die
Aulsuchung, den Abbau oder die Gewinnung
von Nazturschatzen:

b

p=ty

d

—

&

—

{2) bezeichner der Begnif . Investor i bezug auf
die Republk Gsterresch
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1) jege natirhiche Person, die die Staasangeho-
righkeit der Republik Osterreich besuzt und die
im Hoheitsgebiet der anderen Venragspartes
eine lovestion ugy;
jede qurisusche Person oder Personengesell-
schaft des Handelsrechtes, die i Uberemnstim-
mung mit den Gesetzen der Repubhik
Osterrerch geschaffen wurde, thren Siz im
Heoheitsgebiet der Repubhik Osterresch hat
und die im Hobheitsgebier der anderen
Verwragsparie eine {avesttion taugt;

n bezug auf die Tschechische und Slowalusche
Fdderavive Repubiik

) jede  oatirliche Person, die gemif der
ischechoslowakischen Rechtsordnung Ange-
henge der Tschechischen und Slawakischen
Faderauven Republik ist, gemafl der sehecho-
slowakischen Rechusordaung als [avestor zu
handeln berechrigt ist und die 1m Hoheisge-
biet der anderen Vertragspartar eine Invesu.
Uon LAUgGL;
jede  junstische Person, dic gemall der
tschechostowakischen Rechusordnung ernch-
wet worden ist, thren Siez im Hoheusgebict der
Tschechischen und Slowalsschen Foderauven
Republik hat und dic wm Hohetsgebier der
anderen Vertragspartet aine [nvesuuon taugt;

b

b

—

(3 bezewchnet der Begnfl [ Enrag’ dieienigen
Betrage, die eine Investition erbringt, und umratit
insbesondere Gewrnne, Zinsen. Kapnajzuwachse.
Dividenden. Tantiemen und Lizenzgeouhren

Artikel 2
Fdrderung und Schutz von Invesqunionen

1} Jede Venragsparter forden naca Moghchken
.1 ihrem Hohensgeoiet [nvesutionen von fnvestoren
der anderen Vertragsparcer, laGe diese in Uberein.
summung mis ren Rechusvorschrifien zu ung
Sehandele sie in jedem Fall gerecht und billig

12) Invesutionen und thre Ertrage genieen den
volien Schutz dieses Abkommens, Glesches giit im
Falle threr Wiederveranlagung auch fur deren
Ervrage. Die rechtliche Erwenterung oder Verandes
rung ciner Investition hat in (beransummung mit
den  Rechtsvorschriften der Vertragpanter zu
erfolgen, in deren Hoheitsgebiet die Investiuon
getatgt wird,
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Arxtikel J
Behandlung von Invesiuonen

(1) Jede Vertragsparte: behandelt Investoren der
anderen Vertragspartey und deren Investinonen
aiche weniger guasug zls eigene Investoren oder
Investoren dritter Staaten und deren Investitionen.

(2) Die Besummungen des Absatzes 1 bezichen
sich jedoch niche auf gegenwarntige oder kunftige
Vorrechte, die eine Vertragsparter dén Invettoren
emes dritten  Staates oder deren Invesuuonen
emraume im Zusammenhang it

3) emer  Winschafisunion, einer  Zollunion.
cinem gemeinsamen Marke, einer Frethandels-
zone oder einer Wirschaftsgemeinschaft;
einem internavonalen Abkommen oder einer
rwischenstaadichen Verembarng oder inner-
saadichen Rechuvorschnft uber Steuerfra.

b

——

gen:
¢) einer Regelung zur Erleichierung des Grenz-
verkehrs.
Artkel 4
Eauchadigung

{1) Invesutionen von Investoren giner Verwrags-
partes  dirfen im Hobeitsgebiot der anderen
Venragsparter nur um SfHentichen Inceresse, auf
Grund eines rechumafligen Verfahrens und gegen
Enwschadigung enteigacet, verstaatheht oder emer
sonsugen Ma8nakme mat gleicher Wirkung unter-
worfen werden.

(2} Die Enuchidigung muf dem Wen der
Investition unmuetelbar vor dem Zeitpunke entspre-
chen, in dem die tauachliche oder drohende
£ meignung offentlich bekannt wurde. Dic Entscha-
digung mu ohne Verzogerung geicister werden
und st bis zum Zeitpunke der Zahlung mit dem
dblichen bankmafigen Zinssatz ienes Staates, n
dessen Hohewsgebier die Investion durchgetuhn
wirde, zu verzinsen; sie muf frer transrenierbar sein,
Spdtestens im Zeipunke der Enteignung mufl in
geaigneter Weise fr die Fesusesrung und Leistung
der Enuchadigung Vorsorge getroffen sen.

{3 Enweignes eine Veruragiprartet die Vermogens-
werte ciner Geselischaft, die i Anwendung von
Arukel | Absawe 2 dieses Ablkommens ais thre eigene
Gesellschaft anzusenen ist, und an weicher e
Investor der anderen Verragiparter Anteiie besiexe,
50 wendet sie die Besummungen des Absatzes |
dergestalt an. dafl dic angemessene Enuschadigung
dieses Investors uchergestell wird.

t4) Dem Investor steht das Rechie zu, dic
Rechumafigkeis der Enteignung durch die xustandi-
gen Organe der Vertragsparter, welche dic Enterg-
aung veraniallc hay uberprufen zu lassen.

t3) Dem [nvestor stehe das Reche zu. die Hohe
Jder Entsenadigung und die Zahlungsmodahisaten

entweder durch die ustandigen Organe der
Venragspaner, welche die Emteignung veranianc
hat. oder durch ein Schiedsgericht gematd Arqke o
dieses Ablommens uberprufen 2u lassen,

Artikel 5
Uberweisungen

t1) Jede Vertragsparel gewahrlestet aen Investo.
ren der anderen Vertragspartet ohne Verzogerung
den fresen Transfer in frey honveruerbarer Wihrung
der im  Zusammenhang mit einer  [nvesution
stiehenden Zahlungen, insbesondere
1) des Kapitals uad zusatzlicher Betrage zus
Aufrechterhaltung oder Erwenerung der Inve-
stition, esnschlieBlich threr Verwanung;
b) der Ertrage;
e der Ruckzahlung von Darlehen,
dy des Erltses im  Falle vollstandiger oder
seiweiser Liquidauon oder Verauderung der
Invesuuon;
e} einer Entchadigung gemaB Arttkel 4 Absatz |
dicses Abkommens.

(1) Die Uberwewsungen gemas diesem Arukel
erfolgen zu den offiziellen Wechselkursen un
Hoheuwsgebiet der Vertragsparter, die am Tage der
Uberweisung gelten. Die Bankgeduhren werden
gerecht und angemessen sein,

Arcike| &
Eintritsreche

(1) Lewstet eine Vertragspane: oder eine von by
hiezu ermachrigte Insutution threm [nvestor Zahe
lungea aur Grund einer Garante fur eine Invesunon
wn Hohewsgebiee der anderen Verragsparter, so
erkennt diese andere Vertragsparte die Ubertra.
gung aller Rechie oder Anspruche dieses Investon
krart Geseczes oder auf Grund emes Rechusge-
schafts auf die erstgenannte Vertragspartei an, Dies
gt unbescnadet der Rechre des Investors der
emgenannien Vertragsparter avs Arukei 3 und der
Recite der ersrgenannten  Vertragspare: aus
Artikel 9 dieses Abkommens.

t2Y Ferner eekennt die andere Venragipartes aen
Emritt oer erstgenannten Verragsparter 0 atle
diese Recme oder Anstruche an. welche aie
erstgenannie Vertragspane: in demsersen Umiang
vie e Recntsvarganger auszuuben berechuge e
Fur aen Transter der an die betretfenae Verrags-
sarel auf Grund der ubertragenen Anspruche zu
aitenden Zahlungen geiten Artkel 4 ung Arukel 3
dleses Abkommens sinngema.

Ardkel 7
Andere Verpflichtungen

(1) Ergibe sich aus den Rechusvorschnfien ciner
Venragipane: oder aus vdlkerrechtlichen Vep.
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pilichtungen, dic neben diesem Abkommen zwi-
schen den Verragspantcien besichen oder in
Zukunfu begrundet werden, ¢ine allgemerne oder
besondere Regelung, durch die den Tavesudionen
der Investoren der andersn Verttagsparier ene
gunsugere Behandiung als nach diesem Abkommen
zu gewahren isg, so geht diese Regelung dem
votliegenden Abkommen nsowent vor, als wie
FURSUgEr 1St

(2} investores einer Vertragsparter konnen ma
dee anderen Vertragsparter besondere Venrage
abschlicflen, deren Bestmnmungen jedoch miche un
Widerspruch zu diesem Abkommen stehen durfen,
Die nach diesen Venragen getatigien [nvestuonen
werden durch deren Besummungen sowie durch die
Besummungen dieses Abkommens geragel.

Axtikel 8
Beilegung von Inveitiionssirautigkeiten

(1) Entsichen zwischen einer Vertragsparmes und
einem lavenor der anderen Vertragspaner Meie
nungsverschicdenheiten aus einer lnvesution, die
dic Hohe oder dic Zahiungsmodalitaten einer
Entschadigung gemafd Artikel 4 oder Transferver-
pflichwungen gemal Arikel 3 dieses Abkommens
betreffen, so werden diete so went wie moghch
zwaschen den Strewparteien freundschaftlich besge-
lege.

12) Kann eine Memungsverschiedenheit gemall
Absatz 1 nicnt innerhalb von sechs Mopaten ab
einer schriftlichen Mattetlung inreichens besumme
ter Anspruche baigelegt werden, wird die Mer-
nungsverschiedenhew, wenn nichts anderes verein-
bar ist, auf Antrag der Verragspaner oder des
Investors der anderen Veptragsparter durch om
Schiedsveriahren nach der UNCITRAL-Schiedsge-
richtsordnung in aer zum Zenpunke des Anteags auy
Einleung dex Schiedsveriahrens gulugen Fassung
sntschieden.

(3 Die Entscherdung des Schiedsgerchis st
endgukig und bindend: jede Vertragsparse stells die
Anerkennung und Durchsetzung aes Schiedssoru-
ches i Ubercinsummung mt threr Rechsordnung
sicher

41 Bine Vertragspanet. die Strettpanes st maent
A kenem Stagiem des Schizasvestahrens oder der
Durensetzung exnes Schicasspruchs ais Einwand
geuend., dab der investar. der die andere Swreitpartes
budet, aut Gruna emner Garantie bezuglich einiger
oder aller seiner Vermse cine Enucnadigung
ernaiten habe.

Artikel 9
Stregkenen swischen den Vertragspanteien

(1} Mewnungiverschiedenheuen zwischen den
Verragspanieien uber die Auvslegung oder Anwen-
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dung dieses Abkommens sollen, sowen wie mogheh,
duren freundsenarthiche Verhandlungen beigeiegt
werden,

(2) Kaan eine Meinungsverschiedenbicit gemal
Absatz ¢ innechalb vom sechs Monaten niche
beigelegt werden, so wird si¢ auf Veriangen ener
der beisen Verragspareien cinem Schiedsgericht
unterbraitet,

13 Dasy Schiedsgericht wird von Fall 2u Fatl
gebnldew. in dem jede Vertragsparier ein Mirghed
bestelit und beide Mitglicder sich auf eine drute
Person zls Vorsitzenden eimgen. Die Mirgiieder
und innerhalb von dret Monaten, nachdem die cine
Verragsparei der anderen mugeredt hav, dad sie
die Memungsverschiedenheit etnem Schiedsgenciht
unterbreien will, der Vorsnzende wnerhath von
weiteren zwer Monaten zu bestellen.

(%) Werden die in Absawz J genannten Friseen
nicht eingehalien, so Kann i Ermangelung einer
anderen Veranbarung jede Vertragsparter den
Prisidenten des Internationsien Genchuhofes bi-
ten, dic erforderiichen Ernenaungen vorzunenmen.
Besitzs der Prisident des Intemauonalen Gerichrse
hofes die Suatsahgehongkeit emner der berden
Vertragspareien oder ist er aus emem anderen
Grund verhinder, so kann der Vizeprasident, oder
im Falle sewner Verhinderung, das dienstakeste
Mitglied des Internationalen Genchushofes unter
den sefben Vorausserzungen cingeiaden werden, die
Ermennungen vorzunchmen,

(5) Das Schiedsgencht regelt sein Verfahren
seibst,

{6} Das Schiedsgeriche enuscheidet auf Grund
dieses Abkommens sowie aut Grund der ailgeman
anerkannien Regeln des Valkerrechues. Es entscner-
det mit Stimmeamehrhent: die Enucheideng st
endgulug und bindend.

(7} Jede Vertragspartes wragt die Kosten ihres
Mitglieds und theer Vertretung in dem Schiedsver-
fahren, Die Kosten des Vorsuzenden stowre die
sonsugen Nosten werden von den beiden Verseags-
partelen zu gleichen Teilen geteagen, Das Genche
kaan sedoch in seiner Enucherdung emne anacre
Kostenregeiung wetfen.

Artikel 15
Anwendung dieses Abkommens

Dieses Abkommen gt fur Invesuuoncn, dic
{nvestoren der enen Vertragsparer in Uberensum-
mung mic den Rechuvorschriften der andecen
Vertragspanei in deren Hohensgebier nach dem
1. Jdnner 1950 vorgenommen haben oder vorneh-
men werden.
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Artike} 11
tnkrafttreten und Daver

(1) Diexes Abkommen bedarf der Raifikanon
und 1nw am ersien Tag des dritten Monacs in Keaft,
der auf den Monze folgt, n welchem die
Ratifikationsurkunden ausgetauschs worden sind.

() Das Abkommen bleibt zehn Jahre lang in
Kraft: nach deren Ablav wird e auf unbesummice
Zeit veridngert und kann von jeder Vertragspariei
unter Einhalwung cner Kundigungsfrst von zwoif
Monawn schnidich auf diplomatisentm  Wege
gekundigt werden,

(3) Fur Investiuonen, die bis zum Zeipunkt des
Auderkrafitretens dieses Abkommens vorgenom-
men worden sind, gelten dic Aruket 1 bis 10 dieses
Abkommens noch fur weiere zehn jahire vom Tage
des AuBerkraftiretens des Abkommens an.

GESCHEHEN zu Wien, am 15 Okwber 1999,
i zwei Urschnfien, jede 1n deutscher und

tschechischer  Sprache, wobei jeder Worndaut
gleschermatien authentusch ist.

Fiir die Republik
Osterreich:

Dkfm, FERDINAND LACINA

Fir die Tschechische und Slowakische
Foderative Republik:

Ing. VAcLav KLaus

Vol 1653, 1-28433
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AGREEMENT
BETWEEN THE CZECH AND SLOVAK FEDERAL REPUBLIC AND THE REPUBLIC OF AUSTRIA
CONCERNING THE PROMOTION AND PROTECTION OF
INVESTMENTS

THE CZECH AND SLOVAK FEDERAL REPUBLIC AND THE REPUBLIC OF AUSTRIA, hereinafter
referred to as "the Contracting Parties",

DESIRING to develop friendly relations in conformity with the principles of the Final Act of
the Conference on Security and Co-operation in Europe, signed on August 1, 1975 in Helsinki, and
desiring to create favorable conditions for greater economic cooperation between the Contracting
Parties,

RECOGNIZING that the promotion and protection of investments may strengthen the
readiness to make such investments and thereby make an important contribution to the
development of economic relations,

HAVE AGREED AS FOLLOWS:

Article 1
Definitions

For the purpose of this Agreement:

1. The term "investment" shall mean all assets which an investor of one Contracting Party
invests in the territory of the other Contracting Party in accordance with its legislation, in
particular:

a) movable and immovable property, as well as any real rights;

b) shares and other forms of participation in enterprises;

c) claims and titles to money transferred to create an economic value, and claims to
performance having an economic value;

d) rights relating to intellectual property, including copyrights, industrial property rights such as
patents and inventions, trademarks, industrial designs, models and samples, technical
processes, know-how, business names and goodwill;

e) concessions under public law for prospecting, mining or extracting of natural resources;

(2) "Investor" shall mean, in the case of the Czech and Slovak Federal Republic:

a) any natural person being a citizen of the Czech and Slovak Federal Republic under
Czechoslovak law, being authorized to make investments under Czechoslovak law, and
making an investment in the territory of the other Contracting Party;

b) any legal entity established in accordance with the Czechoslovak laws, having its seat in the
territory of the Czech and Slovak Federal Republic, and making an investment in the territory
of the other Contracting Party;

and in the case of the Republic of Austria:

a) any natural person having the citizenship of the Republic of Austria and making an
investment in the territory of the other Contracting Party;

b) any legal entity or partnership under commercial law established in accordance with the
laws of the Republic of Austria, having its seat in the territory of the Republic of Austria, and
making an investment in the territory of the other Contracting Party;



(3)

(1)

(2)

(1)

(2)

(1)

(2)

(3)

(4)

"Earnings" shall mean the amounts yielded by an investment and includes, in particular, profits,
interest, capital gains, dividends, royalties and license fees.

Article 2
Promotion and protection of investments

Each Contracting Party shall, as far as possible, promote investments made in its territory by
investors from the other Contracting Party, shall permit such investments in accordance with its
laws and shall accord them fair and equitable treatment.

Investments and the earnings yielded by investments shall have the full protection of this
Agreement. The same shall also apply to earnings from reinvestment. Legal extension or
alteration of the investment shall be in accordance with the laws and regulations of the
Contracting Party in whose territory the investment is made.

Article 3
Treatment of Investments

Each Contracting Party shall accord to investors of the other Contracting Party and to their

investments treatment that is no less favorable than that which it accords to its own investors

or to investors of any third states and their investments.

The provisions of para. 1 above, however, shall not apply to present or future privileges granted

by one Contracting Party to investors of a third state or their investments in connection with

a) an economic union, customs union, a common market, free trade zone or economic
community;

b) an international agreement or a bilateral arrangement or national laws and regulations
concerning matters of taxation;

c) aregulation to facilitate border traffic.

Article 4
Compensation

Expropriation measures, including nationalization or other measures having the same
consequences, may be applied in the territory of the other Contracting Party to investments of
investors of a Contracting Party only in cases where these expropriation measures are carried
out for reasons of public interest, on the basis of legal proceedings and in return for
compensation.

The compensation must correspond to the value of the investment, determined immediately
prior to the time when the actual or impending expropriation measures were made public. The
compensation must be paid without delay and, until it is paid, interest shall be calculated on the
amount of the compensation in accordance with the usual bank interest rate in the State in
whose territory the investment was made; it must be freely transferable. Provision shall be
made in an appropriate manner no later than the date of expropriation for determining and
paying compensation.

If a Contracting Party expropriates the assets of a company which is to be considered a
company of such Contracting Party under Article 1 para. 2 of this Agreement and in which an
investor of the other Contracting Party owns shares, the provisions of para. 1 above shall be
applied in such a way as to ensure adequate compensation of such an investor.

The investor shall have the right to have the legitimacy of the expropriation reviewed by the
competent authorities of the Contracting Party which prompted the expropriation.

2



(5)

(1)

(2)

(1)

(2)

The investor shall have the right to have the amount of the compensation and the conditions of
payment reviewed either by the competent authorities of the Contracting Party which
prompted the expropriation or by an arbitral tribunal according to Article 8 of this Agreement.

Article 5
Remittances

Each Contracting Party shall guarantee to investors of the other Contracting Party free transfer

without delay in freely convertible currency of payments in connection with an investment, in

particular:

a) Capital and additional payments to maintain or increase an investment, including
management fees;

b) Earnings;

c) The repayment of loans;

d) The proceeds in case of a partial or complete liquidation or sale of the investment;

e) The compensation referred to in Article 4 para. 1 of this Agreement.

Remittances in accordance with this article shall be at the official rates of exchange in effect in
the territory of the Contracting Party on the date of remittance. The bank charges applied shall
be fair and appropriate.

Article 6
Succession in Rights

If a Contracting Party, or an institution authorized for that purpose, makes payments to its own
investor on the basis of a guarantee on an investment in the territory of the other Contracting
Party, that other Contracting Party shall recognize the assignment of all rights or claims of the
investor to the first-mentioned Contracting Party by operation of law or on the basis of a legal
transaction. This provision shall apply without prejudice to the rights of the investor of the first-
mentioned Contracting Party under article 8 and the rights of the first-mentioned Contracting
Party under article 9 of this Agreement.

Furthermore, the other Contracting Party shall recognize the subrogation by the first-
mentioned Contracting Party of all such rights or claims, to which the first-mentioned
Contracting Party shall be entitled to the same extent as its legal predecessor. Articles 4 and 5
of this Agreement shall apply mutatis mutandis to the transfer of payments to be made to the
Contracting Party in question on the basis of the assigned claims.



(1)

(2)

(1)

(2)

(3)
(4)

(1)
(2)
(3)

(4)

Article 7
Other Obligations

If under the laws of one of the Contracting Parties or under international obligations now or in
the future undertaken between the Contracting Parties in addition to this Agreement there
exists a general or special regime whereby the investments of investors of the other Contracting
Party are accorded more favorable treatment than under this Agreement, the said regime shall
take precedence over the present Agreement to the extent that it is more favorable.

Investors of one Contracting Party may conclude special agreements with the other Contracting
Party, but the provisions thereof may not be in contradiction to this Agreement. The
investments made under such agreements shall be governed both by the provisions thereof and
by the provisions of this Agreement.

Article 8
Settlement of investment disputes

If disputes arise out of an investment, between a Contracting Party and an investor of the other
Contracting Party, concerning the amount or the conditions of payment of compensation
pursuant to Article 4, or the transfer obligations pursuant to Article 5, of this Agreement, they
shall, as far as possible, be settled amicably between the parties to the dispute.

If a dispute within the meaning of paragraph 1 above cannot be amicably settled within six
months as from the date of a written notice containing sufficiently specified claims, the dispute
shall, unless otherwise agreed, be decided upon the request of the Contracting Party or the
investor of the other Contracting Party by way of arbitral proceedings in accordance with the
UNCITRAL Arbitration Rules, as effective for both Contracting Parties at the date of the motion
for the arbitration proceeding.

The award of the arbitral tribunal shall be final and binding; each Contracting Party shall ensure
the recognition and enforcement of the arbitral award in accordance with its own laws.

A Contracting Party which is a party to a dispute shall not, at any stage of the reconciliation or
arbitration proceedings or enforcement of an arbitral award, raise the objection that the
investor who is the other party to the dispute has received compensation by virtue of a
guarantee in respect of some or all of its losses.

Article 9
Disputes between the Contracting Parties

Disputes between Contracting Parties concerning the interpretation or application of this
Agreement shall, as far as possible, be settled on an amicable basis.

If a dispute within the meaning of paragraph 1 cannot be settled within six months, it shall be
submitted to an arbitral tribunal at the request of either of the two Contracting Parties.

The arbitral tribunal shall be constituted on an ad hoc basis; each Contracting Party shall
appoint one arbitrator, and the two arbitrators shall agree on a third person to act as chairman.
The arbitrators shall be appointed within three months from the date on which one Contracting
Party has informed the other that it wishes to submit the dispute to an arbitral tribunal, and the
chairman shall be appointed within a further two months.

If the time-limits specified in paragraph 3 are not met, either Contracting Party may, in the
absence of any other agreement, request the President of the International Court of Justice to
make the necessary appointments. If the President of the International Court of Justice is a
national of one of the two Contracting Parties or is unable to act for any other reason, the Vice-

4



(5)
(6)

(7)

President or, if he is unable to act, the most senior member of the International Court of Justice
may under the same conditions be asked to make the appointments.

The arbitral tribunal shall determine its own procedure.

The arbitral tribunal shall base its decision on this Agreement and on generally recognized rules
of international law. It shall decide by majority vote; its decision shall be final and binding.

Each Contracting Party shall bear the cost of its own arbitrator and of its representation in the
arbitration proceedings. The cost of the chairman and the other costs shall be shared equally by
the two Contracting Parties. The tribunal, however, may make a different ruling on costs in its
decision.

Article 10
Application of the Agreement

This Agreement shall apply to investments made or to be made in the territory of one of the
Contracting Parties in accordance with its legislation by investors of the other Contracting Party after
January 1, 1950.

(1)

(2)

(3)

Article 11
Entry into Force and Term

This Agreement is subject to ratification and shall enter into force on the first day of the third
month that follows the month during which the instruments of ratification have been
exchanged.

The Agreement shall remain in force for ten years; upon the expiry of that period, it shall be
extended for an indefinite period of time and may be denounced by either Contracting Party
subject to twelve months' prior notice in writing through the diplomatic channel.

In the case of investments that will have been made before the date of denunciation of this
Agreement, articles 1 to 10 of this Agreement shall apply for a further ten years from that date.

DONE in Vienna, on October 15, 1990, in two original copies in the Czech and German languages,
both texts being equally authentic.

For the Federal Republic of Austria:Dkfm. Ferdinand Lacina

For the Czech and Slovak Federal Republic

Ing. Vaclav Klaus
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BUNDESGESETZBLATT

FUR DIE REPUBLIK OSTERREICH

Jahrgang 1991

Ausgegeben am 24, September 1991

186. Stiick

513. Abkommen zwischen der Republik Osterreich und der Tschechischen und Slowakischen Foderativen
Republik iiber die Forderuag und den Schutz von lavestitionen
(NR: GP XVIII' RV 88 AB 154 S. 29. BR: AB 4063 S. 542.)

513.

Der Nationalrat har beschlossen:

Der Abschiufl des nachstehznden Staatsvertrapes wird genehmigt.

ABKOMMEN

ZWISCHEN DER REPUBLIK OSTER-

REICH UND DER TSCHECHISCHEN

UND SLOWAKISCHEN FODERATIVEN

REPURLIK UBER DIE FORDERUNG

UND DEN SCHU’II\;Z VON INVESTITIO-
EN

DIE REPUBLIK OSTERREICH UND DIE
TSCHECHISCHE UND SLOWAKISCHE F&-
DERATIVE REPUBLIK, im folgenden diz , Ver-
tragsparteien”’ genanny,

VON DEM WUNSCHE GELEITET, freund-
schafiliche Beziehungen im Einvernehmen mil den
Grundsitzen der Schlufiakee der Konferenz ilber
Sicherheit und Zusammeoacbeit in Europa, die am
I. August 1975 in Helsinki unterzeichnet wurde, zu
eniwickeln und glnsuge Vurausserzungen fiir eine
groflere wirtschafiliche Zusammenarbeit zwischen
den Vertragsparteien 2u schaffen;

IN DER ERKENNTNIS, daf die Forderung
vnd der Schutz von Investitionen die Bercitschafy
zur Vornalme solcher Invesudonen stirken und
dadurch cinen wichtigen Beitrag zur Entwicklung
der Winschafusbeziehungen leisten kannen,

SIND WIE FOLGT UBEREINGEKOMMEN:
Artikel 1
Definttionen
Fiir die Zwecke dieses Abkommens

(1) umfal der Begnff , Investtion™ alle Verms-
genswerte, die durch den Investor einer Vertrags-
pariei auf dem Gebier der anderen Vertragsparteiin

bereinsummung mit deren Rechusvorschrifien
veranlagt werden, insbesondere:

a) bewegliche vnd wnbewegliche Sachen sowie

alle dinglichen Rechee;

b) Anteilscechie und andere Arten van Beteili-

gungen an Unternehmen;

DOHODA

MEZI CESKQU A SLOVENSKOU FEDE-

RATIVNI REPUBLIKOU A RAKQUSKOU

REPUBLIKQU 8] PODPORE A
QCHRANE INVESTIC

CESKA A SLOVENSKA FEDERATIVNI RE-
PUBLIKA A RAKOUSKA REPUBLIKA dale jen

wSmluvni stany®,

VEDENY PRANIM rozvijer piatelské vziahy
v souladu se zasadami Zivéreéncho akw Kon-
ference o bezpeénosi a spoluprici v Evropg,
padepsaného doe L srpna 1975 v Helsinkach, a
vytvofit piiznivé piedpoklady pro vérsi hospodai-
skou spoluprici mezi smluvnimi seranami;

JSOUCE PRESVEDCENY, ic podpora a
achrana investic miZe posilit zijem zakladar takove
investice, a tim vpznamné plispét k rozvoji
hospodatskych vziahi,

DOHODLY SE NA TOMTO:
Clanek 1

Definice
Pro utely o Dohady
(1) pojem investice zzhrruje viechny majer-
kové hodnoty, kieré jsou vskutetndny investorem
jedné smluvni strany na Gzemi drubé smluval saany
v souladu s jejim: prévnimi predpisy, zejména:

a) movité a nemovité véci a viechna vcni priva;

b} pedily a jiné druby GZasti na podnicich;
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¢) Forderungen oder Anspritche auf Geld, das
tibergeben wurde, um einen wirtschaftlichen
Wert zu schaffen, oder Anspriiche auf eine
Leistung, die einen wirtschaftlichen Weri hag;

d) Rechie auf dem Gebier des geistigen Eigen-
cums, einschliefllich Urheberrechte, gewerbli-
che Schuwzrechie wie Ecfinderpatente, Han-
delsmarken, gewerbliche Muster und Modelle
sowie Gebrauchsmuster, technische Verfah-
ren, Know-how, Haadelsnamea und Good-
will;

€) 8ffentlichrechdiche Konzessionen fir die
Aufsuchung, den Abbau oder die Gewinnung
von Nawrschirzeh;

(2) bezeichnet der Begriff ,,Jnvesior™ in bezug auf
die Republik Osterreich
a) jede nattirliche Person, die die Staatsangeho-
rigkeit der Republik Osterreich besitze und die
im Hoheitsgebiet dec anderen Veriragspartei
eine Investition tiugt;

b) jede juristische Person oder Personengesell-
schalt des Handelsrechtes, die in Ubercinstim-
mung mit den Gesetzen der Republik
Osterreich geschaffen wurde, ihren Sitz im
Hoheiwsgebiet der Republik Osterreich has
und die im Hobheisgebier der anderen
Verragspartei emne Jnvestition titige;

in bezug auf die Tschechische und Slowakische
Faderative Republik

a) jede npatiirliche Person, die gemil der
wschechoslowakischen Rechisordnung Ange-
horge der Tschechischen und Slowakischen
Foderaviven Republik ist, gemal der wschecho-
slowakischen Rechwsordnung als Tavestor zu
handeln berechugt ist und die im Hoheitsge-
biet der anderen Vertragspartei eine Investi-
tion tiugt;

b) jede junsusche Person, die gemifl der
wschechoslowakischen Rechtsordnung ernch-
et worden ist, ihren Sitz im Hoheitsgebier der
Tschechischen und Slowakischeon Féderativen
Republik hat und die im Hoheitsgebiet der
anderen Vertragspartei eine [nvestition titige;

(3) bezeichner der Begrifl ,,Errag™ diejenigen
Bewridge, die eine Investtion erbringe, und umfaflt
insbesondere Gewinne, Zinsen, Kapitalzowichse,
Dividenden, Tantemen und Lizenzgebuhren.

Aruket 2

Forderung und Schutz von Investitionen

(1) Jede Vernicagspartei f3rdert nach Maglichkeic
in theem Hoheisgebiec [nvestivonen von Investoren
der anderen Vertragspartet, liflt diese in Obérein-
summung mit iheen Rechwsvorschnfien zu und
behandelt sie in jedem Fall gereche und billig.

(2) Investitionen und ihre Ertriige genieBen den
vollen Schutz dieses Abkommens. Gleiches gile im

1B6. Stiick — Ausgegeben am 24. Seprember 1991 — Nr. 513

c) pohledavky a niroky na penize, které byly
ptedany, aby vywohly hospodiiskou hod-
nows, nebo niroky na plnéni, kieré mi
hospoditskou hodnotu;

d) prava z oblasti duSevaiho viastnicwvi, vEeng
autorskych prav, obchodni ochranni prava
jako patentv a vynilezy, obchodni znimky,
obchodni vzory a modely, jakoZ i spotfebni
vzory, technické postupy, know-how, ob-
chodni nazvy a goodwill;

e) verejnopravni opravnéni rykajici se vyhleda-
vini, dobjvini ncbo vyuiii pHrodniho bo-
hatsovi;

(2) pojem investor' pokud jde o Ceskou a
Slovenskou TFederativni Republiku, oznaduje:

a) kazdou fyzickou osobu, kiers je podle
zeshostovenského pravniho Fidu obfanem
Ceské a. Slovenské Federauvni Republiky,
podle &eskoslovenského pravntho Fidu je
opravnéna jednat jako iavestor a investuje na
Gzemi druhé smluvni strany;

b) kaidou pravaickou osobu, kerd bhyta ziizena
podle teskoslovenského privniho tadu, mi
sidlo na uzemi Ceské a Slovenské Federauvol
Republiky a investuje na dzemi druhé smluvni
sLrany;

pokud jde o Rakouskou republiku oznatuje:

a) kazdou fyzickou osobu, kterdi m3 starni
prislutnost Rakouské republiky a investuje na
Gzemi druhé smluvni strany;

b) kazdou privaickou osobu nebo spoletnost
osob podle obchodniho priva, kiers byla
ziizena v souladu s rakowskym privaim
fadem, ma sidlo na Gzemi Rakouské republiky
a investuje na Gzeml druhé smluvni strany;

(3) pojem ,vynosy’ oznatuye viechny tistky,
které plynou z investice a zahrnuje zejména zisky,
droky, pfirisiky kapitilu, dividendy, tantiemy a
JicenZei poplatky.

Clanek 2

Podpora a ochrana investic

(1) Kaidi smluvai suana podle moinosti
podporuje na svém dzemi investice investoru druhé
smluvni strany, umozsuje jejich vznik v souladu se
svym privaim rddem a v kazdém ptipadé s nimi
naklsdi Fadné a spravedhve,

{2) Investice a jejich vynosy poziva)i plné ochrany
podle této Dohody. Totéz plati v pripad& reinvestic
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Falte ihrer Wiederveranlagung auch fiir desen
Ertrage. Die rechtliche Erweiterung oder Verinde-
rung einer Investition hat in Ubereinstimmung mit
den Rechwvorschnfien der Verragsparmer zu
erfolgen, in deren Hoheitsgebiet die Investinon
geuitigt wird.

Artikel 3
Bebandlung von Investinonen

(1) Jede Venragspartei bebandelt Investoren der
anderen Venragspartei und deren Investitionen
nicht weniger glastg als eigene Investoren oder
Investoren dritter Staaten und deren Invesuvonen.

(2) Die Besummungen des Absarzes 1 beziehen
sich jedoch nicht auf gegenwiruge oder kiinfuge
Vorrechte, die eine Verragspanier den Investoren
eines dritten Staates oder deren Investitionen
einriumt im Zusammenhang mit

a) einer Wintschafsunion, einer  Zollunion,

einem gemeinsamen Mark, einer Frethandels-
zone oder ciner Wirtschafisgemeinschaft;

b) einem internationalen Abkommen oder einer

zwischeastaadichen Vereinbarung oder inner-
staadichen Rechtsvorschrift itber Steaerfra-

REN;
c) einer Regelung zur Erleichterung des Grenz-
verkehrs.
Acrtikel 4
Entschidigung

(1) Tnvestitionen von Investoren einer Vertrags-
panei dirfen tm Hoheitsgebiec der anderen
Ventragspartei nur im dffentlichen Interesse, auf
Grund cines rechumifigen Verfahrens und gegen
Entschiddigung enteignet, verseaatlicht oder einer
sonstigen Mafinahme mit gleicher Wirkung unter-
worfen werden.

(2) Die Eatschidigung muf dem Wert der
Investtion unmittelbar vor dem Zeitpunkt entspre-
chen, in dem die tawichliche oder drohende
Enteignung 6ffentlich bekanat wurde. Die Entschi-
digung mufl ohne Verzdgerung geleister werden
und ist bis zum Zeitpunkt der Zahlung mit dem
iiblichen bankmiafligen Zinssatz jenes Stazes, in
dessen Hoheitsgebier die Investition durchgefiihre
wurde, zu verzinsen; sie muf frei transferierbar sein.
Spitestens im Zeitpunkt der Enteignung muf in
geeigneler Weise fiir die Festsetzung vad Leiswng
der Enuschidigung Vorsorge getroffen sein.

(3) Enteigner eine Vertragspariei die Vermégens-
werte einer Gesellschaft, die in Anwendung von
Aruke! t Absarz 2 dieses Abkommens als ihre eigene
Geselfschaft .anzusehen ist, und an welcher ein
Tnvestor der anderen Vertcagspartei Anteile besitzy;
so wendet sie die Besummungen des Absatzes |
dergestale an, dal die angemessene Eneschidigung
dieses Investors sichergestelly wird.
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pro ;echh vynosy. Privni rozdtienf nebo zména
investice sc musi uskuteénit v souladu s pravmml
predpisy smluvni strany, aa jejimZ Gzemi je investice
zijzena.

Clanek 3
Nakladani s investicemi

(1) Kazdd smluvni strana naklada s investory
druhé smluvni sceany a jejich investicemi ne méné
piiznivé ne s vlastnimt investory nebo s investory
tretich starh a jejich invesucemi.

(2) Ustanoveni odstavce | se viak nevztahuji na
soutasné nebo budouci vyhody, které jedna smluvni
strana poskytuje investorim wetiho statu nebo jejich
{avesticim v souvislostt s:

a) hospoditskou wunii, celni unii, spolecaym
trhem, zénou volného obchodu nebo hospo-
datskym seskupenim;

b) mezinirodni dohodou nebo mezistatni smiou-
vou nebo vritrostitnim privnim predpisem o
dadovych otdzkach;

c) apravou k ulehzeni pohranigniho styku.

Clinek 4
Odikodnéni

(1) lavestice iavestori jedné smluvni strany smé|i
byt na Gzemi druh& smluvni sirany vyvlasingay,
znirodnény nebo podrobeny jinému opatieni se
steyngmi distedky jen ve vetejném zijmu, na
z4kladé pravatho poswpu a prou odikodnéni.

(2) Od3kodnéni musi odpovidat hodnoté inve-
stice bezprostredné pred tim, net bylo zvefejnéno
skuteéné nebo hrozici vyvlastnéni. Odskodnéni
musi byt poskytnuto bez prodleni a musi byt
urozeno az do deby zaplaceni béznymi bankovnimi
arokovymi sazbamti toho stétu, na jehoZ tzemi byla
investice zfizena; musi byt voln¢ pievoditelné.
Nejpozdéji v dobé vyvlasinéni musi byt vhodnym
zpusobém zapdtino stanoveni vyse a poskytnuti
odikodanént.

(3) Jesthize jedna smluvnf srrana  vyvlasini
majetkové hodnoty spoleénosti, na kierou nutno
podle &lanku 1 odstavec 2 této Dohody pohlizet
jako na vlasenf spoleinost a na které mi investor
druhé smluvaj strany podil, pousiji se ustanovent
odstavce | wk, aby piiméiené odskodnéni investora
bylo zajiiténo.
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(4) Dem Investor steht das Recht zu, die
RechtmiBigkeit der Emeignung durch dic zustindi-
gen Organe der Vertragspareei, welche die Eaceig-
nung veranlaBt hat, aberprifen zu lassen.

(5) Dem Tnvestor steht das Recht zu, die Hohe
der Entschidigung und die Zahlungsmodaltiten
entweder durch die zustindigen Organe der
Veruagspanei, welche die Enteignung veranfafix
hat, oder durch ein Schiedsgericht gem38 Artikel 8
dieses Abkommens Gberpcifen xu lassen.

Artikel 5
Oberweisungen

(1) Jede Vertragspartei gewihrleister den Investo-
ren der anderen Ventragsparte) ohne Verzbgerung
den freien Transfer in frei konvertierbarer Wikning
dec im Zusammenhaag mit einer  Iavestition
stehenden Zahlungen, insbesondere

a) des Kapitals und zusiwzlicher Betrige zur
Aufrechcerhaltung oder Erweitecung der Inve-
stition, einschlicBlich threr Verwalcung;

b) der Ertrige;

c) derRifckzahlung von Darlehen;

d) des Erloscs im Falle vollstindigee oder
teilweiser Liquidacon ader Versuflerung der
Investiton;

¢) ciner Enuschidigung gemiB Arukel 4 Absacz |
dieses Abkommens.

(2) Die Uberweisungen gemi diesem Arvikel
erfolgen zu den offiziellen Wechselkursen im
Hoheiwusgebiet dec Vercragspartei, die am Tage der
Uberweisung gelten. Die Bankgebvhren werden
gerecht und angemessen sein.

Artikel 6
Eintriceseechr

(1) Leisset eine Vertrapspanes oder eine von thr
hiezu ermichugte Insucution threm Investor Zah-
Jungen auf Grund einer Garantie Filr eine Investition
im Hobcitsgebiet der anderen Verragspanel, so
erkennt diese andere Verragspanei dic Uberua-
gung aller Rechte oder Anspriiche dieses Invesiors
kraft Gesetzes oder auf Grund eines Rechusge-
schifus auf die erstgenannte Vertragspariei an. Dies
gilt unbeschader der Rechte des Investors der
ersigenannten Vertragspartel aus Arukel 8 und der
Rechte der erstgenannten Vertragspartel aus
Artikel 9 dieses Abkommens.

(2) Ferner erkennt die andere Venragspariei den
Eintrite der erstgenannren Vertragspartei in alle
dicse Rechte oder Anspriche an, welche die
erstgenannee Vervragsparei in demsetben Umfang
wie thr Rechusvorginger auszuiben berechtigr st
Ftr den Transfer der an dic berreffende Veruags-
partei auf Grund der iiberteagenen Anspriiche zu
leiscenden Zahlungen gelten Artikel 4 und Acukel S
dieses Abkommens sinngemifl.
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(8) Tnvestor mi privo nechac provéiit oprivnd-
nost vyvlastnénf piislusnymi organy smluvni strany,
keerd provcdla vyvlasinéni.

(5) Invesiar mi priavo nechac provatit vyl
odikodneni a zpisoh jeho zaplaceni bud' prisloy-
nymi orginy smluvni strany, kicrd provedla
vyvlasinéni, nebo rozhodéim soudem podle élinku 8
téro Dohody.

Clanek 5
Pievody

(1) Ka2di smluvni strana zarutuje investoram
druhé smlueni surany bez prodleni volny prevoed
platd, které souviseji s investici ve volnd sménitelné
ménk, zejména

a) kapitilu a2 dodatetnych castek k udrzbé nebo
roz§ifeni investice, vEetné jeji sprvy;

by vynosu;
c) splarek pujésk;
d) vynost v piipadé dGplné nebo cdsteéné

likvidace nebo prodeje investice ;

e) odtkodnéni podle éldnku 4 odstavee | céro
Dohody.

(2) Prevody podle whoto Elinku se uskuceénuji
oficislnim sménnym kursem plainym ra Gzemi
smluvni strany v den pfevodu. Bankovni poplatky
budou v Hidné v93i a primérent.

Clioek 6
Subropace

(1) Jesdize jedna smluvni strana nebo ji zmocnéna
instituce  poskyine svému invesworovi platbu 2
duvsdu ziruky na invesuct umisténé na Gzemi druhé
smluvni strany, uzni druhd smluvni strana prevod
viech pcdv nebo narokd whow investora podle
2ikona nebo na 2dklade pravniho ujednani na prvni
smluovni stranu. To plati bez ohledu na priva
investora prvoi s luvni scrany vyplgvagicl z €ldnku 8
a préva prvni smluvni strany vyplyvajici z &lanku 9
této Dohody.

(2) Dile uzna druh4i smiuvnt sirana vswp prvni
smiuvaf sarany do viech prav nebo niroka, keeré je
prvni smluvaf strana oprivnéna vykondvat ve
stejném rozsahu jako jeji pravni piedchddce. Pro
prevod platd, jeZ maji byt provedeny na zaklada
pievedenych narokd na uvedenou smiuvnl stranu,
plari ptiméiend Haneck 4 a 5 téeo Dohedy.
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Astikel 7
Andcre Verpflichtongen

(1) Ergibt sich aus den Rechusvorschriften ciner
Venragspaner odec aus vblkerrechdlichen Ver-
pflichtungen, dic nchen diesem Abkommen zwi
schen den Verragspacteien bestchen oder in
Zukunft begrondet werden, eine allgemeine oder
besondere Regeluag, durch dic den Invesnirionen
der Investoren der andcren Verragspartei enc
gGnstgere Behandlupg als nach dicsem Abkommen
zv gewihren ist, so gehy diese Regelung dem
vorhcgenden Abkommen insowest vor, als sie
guosdger ist.

{2) [nvestoren einer Venragspanei k8nnen mic
der anderen Vertragsparei besondere Vemrige
abschlie@en, deren Bestimmungen jedoch nicht ym
Widerspruch zu diesem Abkemmen siehen ducfen.
Die nach djesen Verurigen getitigien Investitionen
werden durch deren Bestimmungen sowic durch dje
Besdmmungen dicsex Abkommens geregelt.

Artikcl 8
Bolegung van Investtionsstreitigkeiten

() Enustehen zwischea einer Venragspanei ungd
cinem Invesior der anderen Verragspanei Mei-
nungsverschiedenheiten aus einer Invesudon, die
die Hshe oder die Zahlungsmodalitdien einer
Enwchadigung gemill Arike) 4 oder Transferver-
pflichtungen gemifl Arikel § dieses Abkommens
bereffen, so werden diese so weit wie mdglich
zwischen den Streitparteien freundschaftlich beige-

tegr.

(2) Kann cine Menungsverschiedenhesc gemi
Absatz | picht innerhalb von sechs Manaten ab
emer schritdichen Miteilung hinreicheénd bestumm.
ter Anspriche beigelegl werden, wird die Mei-
nungsverschiedenheit, wenn nichu 2nderes vercin-
bart st, auf Antrag der Vercagspartei ader des
Investors der anderen Verragsparici ducch zin
Schicdsverfahren nach der UNCITRAL-Schied<ge-
richusordoung in der zum Zeitpunke des Antrags auf
Einleitung des Schiedsverfahrens gtltugen Fassung
entschieden.

(3) Die Enuscheidung des Schiedsgeriches st
endgtliig und bindend; jede VerLragsparei sielli die
Ancrkennung und Durchscizung des Schiedsspru-
ches in Ubercinsimmung mit iheer Rechisardnung

sicher.

(4) Eine Veruragsparei, dic Sueiypartet isy, macht
in keinem Stadium des Schicdsverfahrens oder der
Durchseizung eines Schiedsspruchs als Einwand
geltend, daf der Investor, der dic andere Surertpanei
bildet, auf Grund einer Garantic beziglich einiger
oder aller semer Verluste eine Enuschidigung
erhalten habe.
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Clanck 7
Jiné zdvazky

(1) Vyplyvaji-li 2 pravaich predpist jedné smluval
steany nebo z mezindrodnéprivnich zivazkd, keeré
plati mezi smluvnimi stranami kromé 1é10 Dohody
ncbo vzniknouw v budoucnosu, vieobecni nchbo
zvlitint usanoveni, na wdkladé nichi m4 by
poskytnuro invesucim inveseord jiné smiluvnl strany
vohodnéjsl zachdzeni nct podic téwa Dahody,
pouifvajl sc tato usiaaovens do t& miry, do které jsou
vOd stévajict DohodZ vyhodagjsi.

(2) Investoh jedné smiuvnf smany mohouw uzavi s
druhou smluvni stranou zvl2dini smlouvy, aviak
jegich ustanaveni nesmépt by v rozporu s rouco
Dohodou. favestice zaloiené podle téchio smluy sc
budou iidit jejich ustanoven(mi, jakoz i ustanove-
nimi této Dohody.

Clioek 8
Retent spord z inwvestic

(1) Vzaiknou-li mezi jedaocv smluvni stranou 3
(nvesworem druht smluvnl strany spory ykajicl se
investice o vii ncho 2pusobu zaplaceni ad3kodnéni
podle &ldnku 4 ncbo povinmosi prevedu podle
&inku 5 1t Dohody, budou vyicieny, pokud
MOZno, mezi stranami ve sporu, piitelsky.

{2) Nemd3Ze-li byt spoc podle odstavee | vyieica
ve lhicd 3esu mesicd od pisemaghe ozaimenf
tykajiciho se dosuatedné oréenyeh naroki, bude spor
rozhodnut, nedi-li dohodauto jinak, na ndvrb
smluvni stcany nebo invesiora drohé smluval siraay
v rozhodéim fizenl podle rozhodéich pravidel
UNCITRAL ve za&ni plainém pro obZ smlovni
sirany v dobd podaai nivrhu na rozhodéi bzeni.

(3) Rozhodnuyi rozhod&iho soudu je konednd 4
z4vazané; kazdd smluvai sirana zajisti vzodat a
provedeni rozhodéthe ndlezu v souladu se svym
pravnim Fidem.

{(4) Smluvai sirana, kterd je suanov ve fporu,
neuplatnl v zadném stadw smirttho nebo rozhod-
tho fizenl nebo pit vykonu cozhadiiho vyroku
namitku, ze investor, keeey je druhou suanov ve
spotu, obdrzel za n2kieré nebo viechny své zurdey
odtkodnéni na zaklad& zirky.
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Axtikel 9
Streitigkeiten zwischen den Vertragspasteien

(1) Meinungsverschiedenheiten zwischen den
Vertragsparteien iber die Auslegung oder Anwen-
dung dieses Abkommens sollen, soweit wie mdglich,
durch freundschaftiche Verhandlungen beigelegt
werden.

(2) Kann eine Meinungsverschiedenheit gemil
Absatz 1 innerhalb von sechs Monaten nicht
beigelegt werden, so wird sie auf Verlangea einer
der beiden Vertragsparteien cinem Schiedsgericht
unterbreicer.

(3) Das Schiedsgeriche wird von Fall zu Fall
gebildet, in dem jede Vertragspartei ein Mirglied
bestellt und beide Mitghieder sich auf eine dntte
Person als Vorsitzenden einigen. Die Mitglieder
sind innerhalb von drei Monaten, nachdem die eine
Venragspartei der anderen mirgeteilt hat, dafl sie
die Meinungsverschiedenheit einem Schicdsgeriche
unterbreiten will, der Vorsitzende innerhalb voa
weitecen zwei Monaten zu bestellen.

(4) Werden die in Absatz 3 genannten Fristen
mcht eingehalten, so kann in Ermangelung einer
anderen Vereinbarung jede Vertragspariei den
Prisidenten des Internationalen Geachtshofes bit-
ten, die erforderlichen Ernennungen vorzunehmen.
Besiczt der Prisident des Incernationalen Genchis-
hofes die Staatsangchdrigkeit einer der beiden
Verragsparteien oder ist er aus einem anderen
Grund verhindert, so kann der Vizeprisident, oder
im Falle seiner Verhinderung, das dienstilteste
Mitglied des Intemationalen Gerichishofes unter
den selben Voraussetzungen eingeladen werden, die
Emennungen vorzunehmen.

(5) Das Schiedsgeriche regelt sein Verfahren
selbst.

{6) Das Schiedsgericht enuscheidet auf Grund
dieses Abkommens sowie auf Grund der allgemein
anerkannten Regeln des VaSkerrechtes. Es entschei-
det mic Summenmehrheit; die Enwscheidung st
endgiitig und bindend.

(7) Jede Vertragspartei trigt die Kosten ihres
Mirglieds und ihrer Vertretung in dem Schiedsvei-
fahren. Die Kosten des Vorsiizenden sowie die
sonstigen Kosten werden von den beiden Venrags-
parteien zu gleichen Teilen gewagen. Das Genche
kann jedoch in seiner Entscheidung eine andere
Kostenregelung treffen.

Artikel 10
Anwendung dieses Abkommens

Dieses Abkommen gilt fiir Investitionen, die
Investoren der einen Vertragspactei in Ubeseinstim-
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Clanek 9
Spory mezi smluvnimi stranami

(1) Spory mezi smluvnimi stranami o vyklad nebo
pouiiti Dohody maji by, pokud mozno, odstrandny
v ramci piatelskych jednini.

(2) Nemohou-li byt spory podle odsuvee |
odstranény b&hem 3esti mésics, budou piedlozeny
na Z4dost jedné ze smluvnich stran k posouzeni
rozhodéimu soudu.

(3) Rozhodé soud bude ziizen pripad od
piipadu. Ka2d4 smluvni suana urél jednoho
rozhodce a‘tito dva rozhodci se dohadnou na tietf
osobé, jez bude pusobit jako pfedseda. Rozhodci
maji bjx urEeni do tii mésict a predseda do dalsich
dvou mésicd poté, co jedna smluvas strana ozndmila
druhé smluvni strang, 3e hodld piedlozit spor
rozhoddimu soudu.

{(4) Nebudou-li |hiry uvedené v odstavci3
dodrieny a neni-h jiné dohody, moie kaida
smluvni strana poZidat predsedu Mezinaradniho
soudniho dvora, aby proved! potrebni jmenovén.
Je-li ptedseda Mezinirodniho soudniho dvora
siitnim obcanem jedné ze smluvnich stran nebo
m4-li jinou prekizku, midze byl pozidén zastupce
piedsedy a v pripadé, ze by ani an nemohl, sluzcbné
nejstardf &len Mezinirodniho soudniho dvora, aby
2a stejonych podminek provedl jmeaovani.

(5) Rozhodéi soud sam urtuje procesni pravidla.

(6) Razhodél soud rozhoduje na zikladd tio
Dohody a vieobeené uznivanych pravidel mezini-
rodniho priva. Rozhoduje védinou hlasd; rozhod-
nuti j¢ koneéné 2 zivazneé.

(7) Kazda smluvni swrana nese vylohy svébo
rozhodce a svého zastoupeni v rozhodéim ifzenf.
Vylohy predsedy a ostatni vylohy nesou ob& strany
stejnym dilem. Soud viak muaze ve svém vyroku
rozhodnout o nikladech jinak.

Clinek 10
Pouziti Dohody

Tato Dohoda piati pro investice, které invescdri
jedné smluvni strany ziidili v souladu s pravaimi
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mung mit den Rechtsvorschnfiea der anderen
Vertragspariei in deren Hoheitsgebiec nach dem
1. Jinner 1950 vargenommen haben oder vorneh-
men werden,

Arrikel 11
Inkrafcereten und Dauer

(1) Dieses Abkommen bedarf der Ratifikauon
und trict am ersten Tag des dritten Monaws in Kraft,
der auf den Monar falgy, in welchem die
Ratifikationsurkunden ansgetausche worden sind,

(2) Das Abkommen bleibt zehn Jahrc lang in
Kraft; nach dereo Ablaof wird es auf unbesuimmee
Zei verlinger und kann von jeder Venragspartei
unter Einhalwng einer Kundigungsfrist von zwgif
Monaten schriftlich auf diplomauschem Wege
gekiindige werden.

(3) Far Investiionen, die bis zum Zenpunke des
Aulerkrafiirerens dicses Abkommens vorgenom-
men worden sind, gelten die Anikel 1 bis 10 dicses
Abkommens noch {is weitere zehn Jahre vom Tage
des Auflerkrafuretens des Abkommens an.

GESCHEHEN zu Wien, am (5. Okcaber 1950,
in zwei Urschnfen, jede in deutscher und
cchechischer  Sprache, wobet  jeder Wortlaut
gleichermaflen authentisch ist.

Fiir die Republik Osterreich:
Difm. Ferdinand Lacioa

Fiir die Tschechische und Slowakische Faderative
Republik:

Ing. Viclav Klaos
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predpisy deuhé smluvni strany na jejim dzem( po
1. 1. 1950, nebo které budou zfizeny pordéji.

Clanek 11
Vstup v platnost 2 trvanf

(1) Tawo Dohoda podléha ratifikaci a vswpuje v
platnost preniho dne tretiho mésice, ktery ndsleduje
po mésici, v atmz byly vyménény caufikaznf listiny.

(2) Dohoda zistava v platnosti 10 leg; po uplynuri
téro doby bude prodlouzena na neuritou dobu a
miZe byt pisemné diplomatickou cestou vypovézena
kteroukoli smluvni stranou, pii dodrzeni vypovédni
lhéty 12 mésico.

(3) Na investuce, které byly- uskucetniny pfed
ukkotenim pfamosti této Dohody, se vzrahuji
Llanky 1 az 10 1évo Dohody jedc& 10 tet po skongeni
jeji platnosu.

DANO ve Vidni dne 15.#Hna 90 ve dvou
vyhotoveaich, kazdé v jazyce Eeském a nEmeckém,
piitem% obg zn&ni majl steynow platnost,

Za Rakouskou republiku:
Dkfm. Ferdinand Lacina

Za Ceskou a Slovenskon Federacivni Republiku.

Ing. Viclav Klaus

Die vom Bundesprisidenten unierzeichnete uad vom Bundeskanzler gegengezéichnere Ratifikavions-
urkunde wurde am 23. Juli 1991 ausgeiauschr; das Abkommen eriee gemill scinem Ar. 11 Abs. I mit

(. Okwober 1991 in Krafe.

Vranizky
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AGREEMENT
BETWEEN THE REPUBLIC OF AUSTRIA AND THE CZECH AND SLOVAK
FEDERAL REPUBLIC CONCERNING THE PROMOTION AND PROTECTION OF
INVESTMENTS

THE REPUBLIC OF AUSTRIA AND THE CZECH AND SLOVAK FEDERAL
REPUBLIC, hereinafter referred to as “the Contracting Parties”,

DESIRING to develop friendly relations in conformity with the principles of the Final
Act of the Conference on Security and Co-operation in Europe, signed on August 1, 1975 in
Helsinki, and desiring to create favorable conditions for greater economic cooperation
between the Contracting Parties,

RECOGNIZING that the promotion and protection of investments may strengthen the
readiness to make such investments and thereby make an important contribution to the
development of economic relations,

HAVE AGREED AS FOLLOWS:
Article 1
Definitions

For the purpose of this Agreement:

(1) The term “investment” shall mean all assets which an investor of one
Contracting Party invests in the territory of the other Contracting Party in
accordance with its legislation, in particular:

a)  movable and immovable property, as well as any real rights;
b)  shares and other forms of participation in enterprises;

c)  claims and titles to money transferred to create an economic value, and
claims to performance having an economic value;

d)  rights relating to intellectual property, including copyrights, industrial
property rights such as patents and inventions, trademarks, industrial
designs, models and samples, technical processes, know-how, business
names and goodwill;

e)  concessions under public law for prospecting, mining or extracting of
natural resources;

(2) “Investor” shall mean, in the case of the Republic of Austria:

a)  any natural person having the citizenship of the Republic of Austria and
making an investment in the territory of the other Contracting Party;

b) any legal entity or partnership under commercial law established in
accordance with the laws of the Republic of Austria, having its seat in the
territory of the Republic of Austria, and making an investment in the
territory of the other Contracting Party;
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and in the case of the Czech and Slovak Federal Republic:

a)  any natural person being a citizen of the Czech and Slovak Federal
Republic under Czechoslovak law, being authorized to make investments
under Czechoslovak law, and making an investment in the territory of the
other Contracting Party;

b) any legal entity established in accordance with the Czechoslovak laws,
having its seat in the territory of the Czech and Slovak Federal Republic,
and making an investment in the territory of the other Contracting Party;

“Earnings” shall mean the amounts yielded by an investment and includes, in
particular, profits, interest, capital gains, dividends, royalties and license fees.

Article 2
Promotion and protection of investments

Each Contracting Party shall, as far as possible, promote investments made in its
territory by investors from the other Contracting Party, shall permit such
investments in accordance with its laws and shall accord them fair and equitable
treatment.

Investments and the earnings yielded by investments shall have the full
protection of this Agreement. The same shall also apply to earnings from re-
investment. Legal extension or alteration of the investment shall be in
accordance with the laws and regulations of the Contracting Party in whose
territory the investment is made.

Article 3
Treatment of Investments

Each Contracting Party shall accord to investors of the other Contracting Party
and to their investments treatment that is no less favorable than that which it
accords to its own investors or to investors of any third states and their
investments.

The provisions of para. 1 above, however, shall not apply to present or future
privileges granted by one Contracting Party to investors of a third state or their
investments in connection with

a) an economic union, customs union, a common market, free trade zone or
economic community;

b) an international agreement or a bilateral arrangement or national laws and
regulations concerning matters of taxation;

c¢)  aregulation to facilitate border traffic.
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Article 4
Compensation

Expropriation measures, including nationalization or other measures having the
same consequences, may be applied in the territory of the other Contracting
Party to investments of investors of a Contracting Party only in cases where
these expropriation measures are carried out for reasons of public interest, on the
basis of legal proceedings and in return for compensation.

The compensation must correspond to the value of the investment, determined
immediately prior to the time when the actual or impending expropriation
measures were made public. The compensation must be paid without delay and,
until it is paid, interest shall be calculated on the amount of the compensation in
accordance with the usual bank interest rate in the State in whose territory the
investment was made; it must be freely transferable. Provision shall be made in an
appropriate manner no later than the date of expropriation for determining and
paying compensation.

If a Contracting Party expropriates the assets of a company which is to be
considered a company of such Contracting Party under Article 1 para. 2 of this
Agreement and in which an investor of the other Contracting Party owns shares,
the provisions of para. 1 above shall be applied in such a way as to ensure
adequate compensation of such an investor.

The investor shall have the right to have the legitimacy of the expropriation
reviewed by the competent authorities of the Contracting Party which prompted
the expropriation.

The investor shall have the right to have the amount of the compensation and the
conditions of payment reviewed either by the competent authorities of the
Contracting Party which prompted the expropriation or by an arbitral tribunal
according to Article 8 of this Agreement.

Article 5
Remittances

Each Contracting Party shall guarantee to investors of the other Contracting
Party free transfer without delay in freely convertible currency of payments in
connection with an investment, in particular:

a)  Capital and additional payments to maintain or increase an investment,
including management fees;

b)  Earnings;
¢)  The repayment of loans;

d)  The proceeds in case of a partial or complete liquidation or sale of the
investment;

€)  The compensation referred to in Article 4 para. 1 of this Agreement.

Remittances in accordance with this article shall be at the official rates of
exchange in effect in the territory of the Contracting Party on the date of
remittance. The bank charges applied shall be fair and appropriate.
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Article 6
Succession in Rights

If a Contracting Party, or an institution authorized for that purpose, makes
payments to its own investor on the basis of a guarantee on an investment in the
territory of the other Contracting Party, that other Contracting Party shall

recognize the assignment of all rights or claims of the investor to the first-
entioned Contractine Party by Opprqh'nn of law or on the basis of a leoal
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transaction. This provision shall apply without prejudice to the rights of the
investor of the first-mentioned Contracting Party under article 8 and the rights
of the first-mentioned Contracting Party under article 9 of this Agreement.

Furthermore, the other Contracting Party shall recognize the subrogation by the
first-mentioned Contracting Party of all such rights or claims, to which the first-
mentioned Contracting Party shall be entitled to the same extent as its legal
predecessor. Articles 4 and 5 of this Agreement shall apply mutatis mutandis to
the transfer of payments to be made to the Contracting Party in question on the
basis of the assigned claims.

Article 7
Other Obligations

If under the laws of one of the Contracting Parties or under international
obligations now or in the future undertaken between the Contracting Parties in
addition to this Agreement there exists a general or special regime whereby the
investments of investors of the other Contracting Party are accorded more
favorable treatment than under this Agreement, the said regime shall take
precedence over the present Agreement to the extent that it is more favorable.

Investors of one Contracting Party may conclude special agreements with the
other Contracting Party, but the provisions thereof may not be in contradiction
to this Agreement. The investments made under such agreements shall be
governed both by the provisions thereof and by the provisions of this
Agreement.

Article 8
Settlement of investment disputes

If disputes arise out of an investment, between a Contracting Party and an
investor of the other Contracting Party, concerning the amount or the conditions
of payment of a compensation pursuant to Article 4, or the transfer obligations
pursuant to Article 5, of this Agreement, they shall, as far as possible, be settled
amicably between the parties to the dispute.

If a dispute within the meaning of paragraph 1 above cannot be amicably settled
within six months as from the date of a written notice containing sufficiently
specified claims, the dispute shall, unless otherwise agreed, be decided upon the
request of the Contracting Party or the investor of the other Contracting Party by
way of arbitral proceedings in accordance with the UNCITRAL Arbitration
Rules, as effective for both Contracting Parties at the date of the motion for the
arbitration proceeding.
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The award of the arbitral tribunal shall be final and binding; each Contracting
Party shall ensure the recognition and enforcement of the arbitral award in
accordance with its own laws.

A Contracting Party which is a party to a dispute shall not, at any stage of the
reconciliation or arbitration proceedings or enforcement of an arbitral award,
raise the objection that the investor who is the other party to the dispute has
received compensation by virtue of a guarantee in respect of some or all of its
losses.

Article 9
Disputes between the Contracting Parties

Disputes between Contracting Parties concerning the interpretation or
application of this Agreement shall, as far as possible, be settled on an amicable
basis.

If a dispute within the meaning of paragraph 1 cannot be settled within six
months, it shall be submitted to an arbitral tribunal at the request of either of the
two Contracting Parties.

The arbitral tribunal shall be constituted on an ad hoc basis; each Contracting
Party shall appoint one arbitrator, and the two arbitrators shall agree on a third
person to act as chairman. The arbitrators shall be appointed within three months
from the date on which one Contracting Party has informed the other that it
wishes to submit the dispute to an arbitral tribunal, and the chairman shall be
appointed within a further two months.

If the time-limits specified in paragraph 3 are not met, either Contracting Party
may, in the absence of any other agreement, request the President of the
International Court of Justice to make the necessary appointments. If the
President of the International Court of Justice is a national of one of the two
Contracting Parties or is unable to act for any other reason, the Vice-President
or, if he is unable to act, the most senior member of the International Court of
Justice may under the same conditions be asked to make the appointments.

The arbitral tribunal shall determine its own procedure.

The arbitral tribunal shall base its decision on this Agreement and on generally
recognized rules of international law. It shall decide by majority vote; its
decision shall be final and binding.

Each Contracting Party shall bear the cost of its own arbitrator and of its
representation in the arbitration proceedings. The cost of the chairman and the
other costs shall be shared equally by the two Contracting Parties. The tribunal,
however, may make a different ruling on costs in its decision.



Article 10
Application of the Agreement

This Agreement shall apply to investments made or to be made in the territory of one
of the Contracting Parties in accordance with its legislation by investors of the other
Contracting Party after January 1, 1950.

Article 11
Entry into Force and Term

(1) This Agreement is subject to ratification and shall enter into force on the first
day of the third month that follows the month during which the instruments of
ratification have been exchanged.

(2) The Agreement shall remain in force for ten years; upon the expiry of that
period, it shall be extended for an indefinite period of time and may be
denounced by either Contracting Party subject to twelve months’ prior notice in
writing through the diplomatic channel.

(3) In the case of investments that will have been made before the date of
denunciation of this Agreement, articles 1 to 10 of this Agreement shall apply
for a further ten years from that date.

DONE in Vienna, on October 15, 1990, in two original copies in the German and
Czech languages, both texts being equally authentic.

For the Federal Republic of Austria:

Ferdinand Lacina
For the Czech and Slovak Federal Republic

Vaclav Klaus

The Instrument of Ratification signed by the Federal President and countersigned by
the Federal Chancellor was exchanged on July 23, 1991; pursuant to Article 11 para.
1 hereof, this Agreement shall enter in force on October 1, 1991.
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BUNDESGESETZBLATT

FUR DIE REPUBLIK OSTERREICH

Jabrgang 1991

Ausgegeben am 24, Scptember 1991

186. Stiick

513. Abkemmen xwisehen der Republik Osterceich und der Tschechischen und Slowakischen Féderativen
Republik Bber dic Forderuag und dea Schutz von lavestiionen
(NR: GP XVIIU'RV 88 AB 154 S, 29. BR: AB 4063 S. 542.)

513.

Der Nauonalrae hat beschlossen:

Der Abschiufl des nachstehenden Staauvenrages wird genchmigt.

ABKOMMEN

ZWISCHEN DER REPUBLIK OSTER-
REICH UND DER TSCHECHISCHEN
UND SLOWAKXISCHEN FODERATIVEN
REPUBLIK [BER DIE FORDERUNG
UND DEN scr-m'r:z PJ:,/ow INVESTITIO-

DIE REPUBLIK OSTERREICH UND DIE
TSCHECHISCTHE UND SLOWAKISCHE FO-
DERATIVE REPUBLIK, im folgendea dic ,,Ver-
wagsparcicn’’ genanag,

VON DEM WUNSCHE GELEITET, freund-
schaftliche Bezichungen im Biovernehmen mit den
Grundsdizen der SchluBlakee der Konferenz iber
Sicherheit und Zusammenarbeir in Europa, dic am
1. Avgust 1978 ia Helsinki uncerzeichnet wurde, zv
entwickeln und gonstige Voraussetzungen fiir cine
gréfere wirschaftiche Zusammenarbeir zeaschen
den Venragspaneicn zu schaffen;

IN DER ERRENNTNIS, da8 die Fordcrung
und der Schuez von lavestiionen die Becaitschaly
zur Vornahme solcher Invesutonen sirken und
dadurch cinen wichtigen Beitrag zuc Entwicklung
der Winschafubexiehungen leiscen kdnnen,

SIND WIE EOLGT UBEREINGEKOMMEN:

Arilkel 1
Definitionen

For die Zwecke diescs Abkommens

(1) umifaBe der Begriff , Invescition' alle Vermi-
genswene, die durch den lnvestor ciner Vertrags-
panei auf dem Gebiet der anderén Venragspanciin
Ubescinsimmung mit deren  Rechusvorschrifien
veranlagt werden, insbesondere:

ay bewegliche und unbewegliche Sachen sowie

alle dinglichen Rechee;

b) Antcslscechie und andere Aren von Beeeili-

gungen an Uatemehmen;

DOHODA

MEPZI CESKOU A SLOVENSROU FEDE-

RATIVN] REPUBLIKOU A RAKOUSKOU

REPUBLIKOU O PODPORE A
OCHRANE INVESTIC

CESKA A SLOVENSKA FEDERATIVNI RE-
PUBLIKA A RAKOUSKA REPUBLIKA dsle jen

oSmluvnl suany”,

VEDENY PRANIM roxvijer pisichké vziahy
v souladu sz 24sadami Zivéretntho akru Kon-
ference o bezpeénosti a spoluprici v Evropt,
podcpsaného dae \. srpra 1975 v Helsinkich, a
vywvoiiL piiznivé ptedpoklady pro véwl hospodit-
skou spoluprici mezi smluvoimi sceanami;

JSOUCE PRESVEDCENY, %c podpora a
achrana investic ma%e posilit z4jem zakladac takovs
investice, a tm vjznamné plispde k rozvoji
haspoditskych vzmhy,

DOHODLY SE NA TOMTO:
Chioek |
Definice
Pro ately téio Dohody
(1) pojem ,investice”” zabrnuje viechny mayet-
kové hodnoty, kieré jsou wskuteindny invesiorem
jedaé smluvni surany na Gzemi druh& smiluvot seany
v sovladu s f¢jimi privalmi predpisy, zejména:

a) movité a nemovitd véci a viechna viens priva;

b) pedily a jiné druhy d2asti na podnicich;

289
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¢) Forderungen oder Anspriiche auf Geld, das
Gbergeben wucde, um einen winschaftlichen
Wert zu schaflen, oder Anspriiche auf cine
Leinung, die einen wirischafdlichen Wen hat;
d) Rechie aul dem Geblet des geisugen Eigen-
wms, cinschlieBlich Urheberrechte, gewerbli-
che Schuarechie wic Erfiaderpateate, Han-

delsmarkea, gewerbliche Muster-und Madelle
...... srmsrine yarhnirchs VCrfah

ROWICIG € Diia U Chs T SICT A C Cr s S ) h-
ren, Know-how, Handelsnamea und Good-
will;

&) 8ffentichrechdiche Konzessionen fiir die
Aufsuchung, den Abbay oder dic Gewinnung
voa Nawurschiizeh;

(2) bezeichner der Begnill Jnvestor” in bezug aul
die Republik Osterreich
a) jede naitirliche Person, die die Suawsangehd-
rigkeic der Republik Osterreich besicze und die
im Hoheiugebice der anderen Vertragsparei
eine Jnveseition 12ugr;

b) jede jurinische Person oder Personengesell-
schaft des Handelsrechees, die in Ubcecinstim-
muog mit den Geserzen der Republik

sieeceich geschaffen wurde, iheen Siez im
Hohciusgebiec der Republik Osterreich hat
und die im Hobheitsgebier der anderen
Venragspanei eine Investiion yitge;

in bezug auf die Tschechische ond Slowakische
Edderadive Republik ‘

a) jede naticliche DPerson, die gemsB dec
uchechoslowakischen Rechesordnung Ange-
hévge der Tschechischen und Slowakischen
Fadecadven Republik ist, gemill der ischecho-
slowaldschen Rechesordnung als Tavestor zu
handeln berechugt ist und dic im Hoheitsge-
biet der anderen Vertragspanes eine lavesi-
ton gt ;

b) jede jurisdsche Derson, dic gemifl der
wchechoslowakischen Rechisordnung ernch-
et worden ist, ihren Sitz im Hoheiugebier der
Tschachischen und Stowakischen F¥decativen
Republik hat und die im Hoheiusgebier der
anderen Veruagspartei eine lnvestition wtigt;

(3) bezeichaer der Begrifl ,,Ervag™ di¢jenigen

Beurige, die eine lovestition erbring(, und umfaflt
insbesondere Gewinne, Zinsen, Kapialzuwichse,
Divideaden, Tantiemen und Lizenzgebihren.

Asnukel 2

Firderung und Schuwz von lnvestitionen

(1) Jede Verragspariet [8rden nach Maglichkeic
in iheem Roheiusgebiec Investiionen von Jnvestoren
der snderen Venragsparei, liBt diese 3a Ubérein-
stimmung mit ihren Rechuvorschrifen zu und
behandelr se in jedem Fall gerecht und billig.

{2) Investitionen und ihee Erslige genieBen den
vollen Schuez dicses Abkommeans. Gleiches gilc im

¢) pohledivky a nircky aa penfze, kieré byly
piediny, aby vyworly hospodiiskou hod-
now, ncbo niroky na plntni, kieréd mi
hospodikskou hodnotw;

d) peiva 2 oblasu' ducvnibo viaswnicrvt, véeind
autonskgch prav, obchodni ochrannd priva
jako patenty 2 vynilezy, obchodnt zndmky,
obchodni vzory a modely, jakoi i spociebni
v2ary, technické poswpy, kaow-how, ab-
chodni nazvy 2 goodwill;

¢) veiejnoprivni opriunini tykajici se vyhledi-
vini, dabfvdni ncbo vyutul pirirodniho bo-
hasovi;

(2) pojcm inivesior pokud jde o Ceskov 3
Slovenskov Federadval Republiku, oznaluje:

a) kazdou fyzickou osobu, kierd je podle
teskoslovensiéeho privaiho fidu obtanem
Ceskt a. Slovenské Federauvai Republiky,
podle tcskoslovenského privatho Fidu je
oprivaina jednat jako iavesior 2 inveswije na
vzemi drohé smluvai sirany;

b) kaidouv privaickou osobu, kicrk hyla zifzena
podlc teskoslovenského privatho #4du, md
sidlo na Gzemf Ceske 2 Slovenské Federatival
Republiky 2 investujec aa dzems druhé smluvnl
sweany;

pokud jde o Rakouskou republiku oznakuje:

a) kaidou fyzickeu oszobu, kwrd mi audtnt
piislulaost Rakouské cepubliky a invescuje na
Ocmi drubé smluvnf srany;

b) kazdou privnickou osobu ncbho spolcdnost
osob podle obchodntho prava, kiers byla
2Hizena v soulady § rakouskym privnim
tddem, m4 s(dlo na Gzemt Rakouské cepubliky
a investuje na Gzem! druhé smluvalstrany;

(3) pojem ,vinosy’” oznatuje viechny tistky,
kueré plynow =z investice a 2ahmnaje z&jména zisky,
uraky, prininky kapitily, dividendy. canuemy a
Keenéni popladky.

Clinck 2

Podpora 2 ochrana invesiic

{)) Kaidi smiuval suana podle moznostl
podporuje na svém bzemf invesiice invesworu druhé
smlovni strany, umoznuje jejich vaaik v soutadu se
svym privnim fidem a v kaidém piipad® s nimi
mklidi Fadnk a spravedlive.

(2) Investice 2 jejich vynosy poifvaji plné ochrany
podlc 1é10 Dohody. Toté% plati v pipadE reinvestic
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Falle ihrer Wiederveranlagung auch fur deren
Ervige. Die rechtliche Ecweiterung oder Verinde-
rung einer Investition hat in Ubéreinstimmung mit
den Recchuvorsehafien der Verntragspartei  zu
erfolgen, in deren Hohciogebiet dic Invesioon
geustigt wird.

Artikel )
Behandlung von Investivonen

(1) Jede Venragsparei bebandch Tnvestoren der
anderen Venragspanel und deren Investitionea
nicht weniger gUnsug 2)5 eigene Investaren oder
Invesworen drivcr Suaaten und deren lavesttionen.

(2) Dic Bestimmungen des Absawzes | bezichea
sich jedoch nicht auf gegenwictige oder kinfuge
Varrechee, die eine Verragspaciei den Investoren
ciacs douen Swaawes oder deren Invesurionen
eiariumt i Zusammenhang mit

3) ciner Winschafusunion, einer  Zollunion,

einem gemeinsamen Macke, ciner Frethandefs-
20ne odcr ciner Wirischafusgemeinschaft;

b) cinem inwernationalen Abkommen oder einer

2wischenstaadichen Vereinbarung eder inner-
staadichen Rechuvorschrify oiber Steverfra-

RN
¢) ciner Regelung zur Ereichierung des Grenz-
verkehrs.
Artikel ¢
Enuschidigung

(1) Tnvestitionen von Investoren ciner Vertrags-
panei durfen im Hoheitsgebiet der anderen
Venragspartes nur im dffentlichen Tnieresse, auf
Grund cines rechimifligen Verfahrens und gegen
Encschidigung enceigrer, veruaatlicht oder ciner
sonsugen Mallnahme mit glescher Wirkvag uncer-
worfen werden.

(2) Die Enuchlidigung muB dem Wer der
Invesution unmitcelbar voe dem Zeitpunke entspre.-
chen, in dem die wwichliche oder drohende
Entcignung &ffendich bekanae wurde. Die Enscht-
digung mufl ohne Verzdgerung geltister weeden
ond s bis zum Zenpunkt der -Zahlung mit dem
oblichen bankmi@igen Zinssaw jenes Staztes, in
dessen Hoheiusgebier dic Tnvestivion durchgefuhr
wurde, 2¢ verzinsen; sie mul frei translerierhar sein.
Spitestens im Zeipunkt der Entcignung muR in
geeigneler Weuce fir die Fesisetzung uad Leiswng
dec Enuschidigung Varsarge getroffen sein.

(3) Enteignet ine Vertragspanes die Vermagens-
werte einer Gesellschaft, die in Anwendung von
Aruke) } Absarz 2 dieses Abkommens als ihre eigene
Gesellschaft .anzusehen ist, und an welcher ein
Invesior der anderen Veneagspanci Anteile besitzy
so wendet sie dic Besummungen des Absatzes)
dergesrak an, daB die angemessene Entschidigung
dicses Tnvestors sichergeste)l wied.
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pco jejich vpaosy. Privni rozi(fenl nebo iména
investice se¢ musl uskutednit v souladu s priveimi
predpisy smluvni strany, na jejim dzeml je investice
zelzena.

Clinch 3
Nakliddnt s investicemi

(1) Ka2dé smluvni strana nakldds s invesiory
druhé smlivnl steany a jejich investicemi ne ménd
piiznivE net s vlastnimi investory nebo s investory
theuich stdrd a jejich investicemi.

{(?) Ustanovenf odswavee ) sc viak nevziahuji na
soutasné nebo budouel vphody, které jedna smiuvnf
surana poskywje investorim Uetlho stdw nebo jejich
investicim v souvisjosu s:

2) hospodiiskou unii, celni uail, spoleénym
wthem, 26n0u volndho obchodu nebo hospo-
darskym seskupenim;

b) meziniradni dahodou nebo mezistitni smbou-
vou nebo vaitrostdtnim privnim piedpisem o
dainovych odakich;

c) dpraveu k ulehZeni pohraniZntho styku.

Cligek 4
Odtkodnéal

(1) Tnvestice investorl jedné smluvnf surany emdjf
byt aa Gzem{ druh® smluvni steany vyvlasinday,
2airodniny nebo podrobeny jinému opatéeni se
stejngmi  dusledky jen ve vefejném 24jmu, na
z4kladé pravntho postupu a proti odthodnial.

(2) Odskodoni must odpovidss hodnowt inve-
stice bezprosttedng pied tim, net bylo zvefejnéno
skuwetné nebo hroziel vyvlasinéni. Odtkodnéni
musi byt poskytnuto bez prodlent 2 musi bpr
droteno at do doby zaplacenj beéingmi bankovnimi
arokovymi sazbami woho sist, na jchok vzemi byla
invesice zfizena; musi byx volnd peevoditelné.
Nejpozdéji v dobt vyvlastaknl musl bye vhodnym
zpOsobem 13jiltdon stanavent vgle a poskytnul
odikadadat.

) Jesdife jedna smluvel soana  vyvlasint
majeové hodnoty spolednosi, na kierou nutno
podle Eldnky 1 odstavec 2 réco Dohody pohllzer
jako na vlastnt spoletnost a na kieré mi invesior
druhé smiuvni strany podil, pouiijl se ustanovenf
adsuvee 1 uak, aby ptimétend odskodnént investora
bylo zajilténa.
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(4) Dem lnvestor sweht das Recht zu, die
RechtmiBigkeir der Enweignung dureh die 2ustindi-
gen Organe der Venragspartei, welche die Enscig-
suag veranlaBy hat, Oberpriffen zu lassen.

(5) Dem Investor steht das Reche zu, die Hohe
der Enischidigung und die Zahlungsmodalitiien
entweder durch die zustindigen Organe der
Veruragspanei, welche die Enteignung veranlally
hat, oder durch cin Schiedsgericht gem4& Anikel 8
dieses Abkommens Gberprdfen zu lassen.

Astikel §
Oberweisungen

(1) Jede Vertragspanei gewihrleiscet den Investo-
ren der anderen Venragsparei ohne Verzégerung
den freien Traasfer in frei konvertierbarer Wihrung
dec im Zusammenhang mit einer Investition
stehénden Zahlungen, insbesondere

2) des Kapitals vnd zusitzlicher Bewrdge zur
Aufrechterhaltung oder Erweiterung der Inve-
stition, einschlie8ch ihrer Verwaltung;

by derErcrige;

) der Rilckzahlung von Darlchen;

d) des Erléses im Falle vollsuindiger oder
wilweiser Liquidation oder Veriuficrung der
Invesuion;

¢) ciner Enuschidigung gemiB Arukel 4 Absatz |
dieses Abkommens.

(2) Die Uberwcisungen gemi diesem Arke)
erfolgen zu den offiziellen  Wechselkursen im
Hoheiugebiet dec Vertragspanei, dic am Tage der

Uberweisung geken. Die Bankgebilhren werden.

gerechr und angemessen sein.

Artikel 6
Fintricscecht

(1) Leister eine Vertragspanei oder einc von thr
hiezu ermichugte Institution threm Investor Zah-
lungen auf Grund einer Garantie fidr eine Investition
im Hobheisgebict der anderen Vertragsparei, so
erkenm diese andere Venragspartei dic Oberira-
gung aller Rechee adec Anspriiche dieses Investors
kraft Gesetzes oder auf Grund eines Rechisge-
schifis auf die erstgenannte Venragspanei an, Dies
gilt unbeschadet der Rechte des Investors der
ersigenannten Venragsparei aus Arikel 8 und der
Rechte der erstgenannten  Vertragspartei  avs
Antikel 9 dicses Abkommens.

(2) Ferner crkennt die andere Verwragsparte den
Eintrite der erstgenannren Verceagspartei in alle
diese Rechte ader Anspriche an, welche die
ersigenannte Vertragspatiei in demselben Umfang
wie thr Rechuvorginger auszuiben berecheige ist.
Fir den Transfer der dn dic bewreffende Verurags-
parei auf Grund der iibertragenen Anspriiche zu
leistenden Zahlungen gelten Artikel 4 und Anikel §
dieses Abkommens sinngemifl.
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(4) Invescor mé privo nechat provéiit oprévng-
nosi vyvlastnéni pislusngmi organy smluvai strany,
kierd provedla vyviasinkni.

(5) (nvestor mi privo nechat provéiit vy
odtkodnéni a zpasoh jeho zaplacen] bud* piisul-
ngmi orgény smluvni swrany, lierd provedla
vyvlasinéni, aebo rozhodtim soudem podle élénku 8
této Dobody.

Clinek S
Ptevody

(1) Kaid& smluvni strana zaruéuje investordm
druh¢ smluvni scrany bez prodlenl volny prevad
plawd, které souviseji s investicl ve volnd seénitelné
ménd, z¢jména

2) kapitdlu a dodatetnych &istek k 4dribé nebo
rozifienl investice, vEetné jeji spravy;

b) vynosu;

¢) splatek pujeek;

d) vynosi v piipadE lplné nebo EisteEné
Iikvidace nebo prodeje investice;

¢) odtkodnént podle &linku 4 odstavee | cto
Dohody.

(7) Ptevedy podlc 1ohoto tiinku se uskuieéhuji
oficislnim sménnym kursem plainym na Gzemi
smlpvn{ strany v den prevodu. Bankovni poplatky
budou v i4dné vyl a primérent.

Clinck 6
Subrogace

(1) Jestlize jedna smiuvni strana ncbo ji zmocnéné
instiuce  poskytne svému invesworovi platbu 2
duvodu ziruky nainvettici umfsténé na tizemi druhé
smluvni strany, uzni drubs smluvni sirana pievod
viech prdv nebo niroki whowo investora podle
2ikona nebo na zikladé prévniho ujednint na prvni
smluvnf stranu. To plati bez ohledv na priva
investora prval smluvni strany vyplgvajicl z Elinku 8
a priva prvnl smluvni strany vyplyvajici z elanku 9
této Dohody.

(2) Dile uznd devhd smluvni sirana vseup pevni
smiuvaf strany do viech prév nebo nirokd, kieré je
prvni smlovni strana oprivnéna vykonavat ve
stejném rozsahu jako jeji pravni predchadee. Pro
prevod plad, jez majf byt provedeny na ziklade
pievedengch nérokd na uvedenou smluval strany,
plati ptimérené Elanek 4 3 § téo Dohody.
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Artikel 7
Andere Verpichiungen

(1) Ergib sich aus den Rechisvorschrifen einer
Verragepaaei oder aus vilkervechtlichen Ver-
plhchtungen, dic neben diesem Abkommen zwi-
schen den Venragsparieien bescchen oder in
Zukunft begrindec werden, cine allgemeine oder
besondere Regeluag, durch dic den lavesdtionen
der Investoren der anderen Vemragsparwi cine
gOnstigere Bchandlupg als nach diesea Abkommen
zv gewihren ist, so geht diese Regelung dem
vorlicgenden Abkommen intoweit vor, als sie
glinsuger ist.

(2) lavesworen ciner Venragspanei kdnnen mic
der anderen Vearagspanei besondere Venrige
abschlieBen, deren Bestimmungen jedoch nicht im
Widetspruch o diesem Abkemmen sichen darfen.
Die nach dicten Verukigen geuatigen Invesiitionen
werden dureh deren Bestimmungen sawie durch die
Besuimmungen dicses Abkommens geregelt.

Arvikel 8
Beilegung von [nvestivioassereitigkeiten

(13} Encstehen zwischea einer Verragspartei und
cingm Investor der anderen Verragsparei Mei-
nungsverschiedenheiten aus ctfier Invesiition, die
dic Hthe oder die Zahlungsmodalitaen ciner
Enwschidigung gemill Antikel 4 oder Traasferver-
pllichwngen gemifl Arikel 5 dicses Abkommens
beweflen, so werden diese so weic wie méglich
rwischen den Streipaneien freundschalthich beige-
legt.

(2) Kann einc Meinungsverschiedenheit gemid
Abuatz | nicht innerhalb von sechs Monaien ab
ciner schnftlichen Miaeilung hinreichend besimm-
ter Anspriche beigelegt werden, wird die Mei-
nungsverschicdenheit, wenn nichu anderes verein-
bart isy, 2ul Antrag der Verragspartei oder des
Tnvestors der andéren Verragspanei ducch ein
Schicdsverfahren nach der UNCTTRAL-Schiedsge-
nechuordoung in der zum Zeipunke des Anteags 2uf
Einleitung des Schiedsverfahrens gblugen Fassung
entchieden.

{3) Die Enwscheidung des Schiedsgenichts ist
endgolig und bindend; jede Veruragspartei stellt die
Anerkeanung und Durchse1zung des Schicdsspro-
ches in Obercinstimmung mit ihrer Rechisordnung
sicher.

(%) Eine Venragsparei, die Suenpane ist, macht
in keinem Stadium des Schiedsverfahrens oder der
Durchsewzung eines Schiedsspruchs als Einwand
geltend, dafl der Invesior, der dic andere Screipanes
bilder, auf Grund cincr Garsntie beztighch emiger
oder aller seiner Verluste eine Enwschiddigung
ethaluen habe.
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Clanek 7
Jiné zdvazky

(1) Vyplgvaji-ki 2 privaich piedpist jedné smluvat
strany ncbo 2 mexindrodnépravnich zivazkd, kere
plad mezi smluvnimi stanami ksomt 1éro Dohody
nebo vzniknov v budoucnosu, vSeobecni nebo
2vlasinf usiapoveni, na zakladé aichz mi by
poskytnulo investicim investord iné smluvni strany
vyhodnejti zachizeni nez podle 1410 Daobody,
pouiivaji se 13¢o ustanoven do 12 miry, do kieré jsov
vdi stavajici DohodZ vyhodag;si.

(2) Investoh jedne smluvnd strany mohou uraviics
druhou smluvni stranou zelilini smlousy, aviak
jejich usuaaaoveni nesméjl byt v rozporu 5 touwn
Dohodou. Investice zalp7ené podle wchio smhuv se
budou dis jejich ustanoventmi, jakot 1 unanove-
nieni €10 Dohaody.

Clauck 8
Resenl spord 7 investic

(1) Vzniknov-li mezi jednov smluvn§ stranou a
investorem deuhé smiluvnf strany spory tykajict se
investce o vyii nebo zphsobu zaplacent odtkodnéni
podle &inkon 4 ncbo povinnost phevody podle
&nkw 5 1610 Dohody, budou vyieleny, pokud
mo%no, mczi stranami ve sporu, piatelsky.

(2) Nemoze-h byt spor podle odstaves | vyreden
ve lhiné fest mésicd od pisemaého ozndmenf
wkajiciho se dosuietné uréenych nicoki, bude spor
rozhodnul, neni-li dohodnua jinak, na néveb
smluvnf sirany nebo invesiora druhé smluvni strany
v rozhodtim fizenl podle rozhodtich pravidel
UNCITRAL ve znéni plamém pro obe smluvni
strany v dob¢ podini nivrhu na rozhodil Fizeni.

(3) Rozhodnud rozhodeihe soudu je konedné 2
zdvazné; kaidi smluvni strana z2ajisu wzndnl a
provedeni rozhodéiho nilezu v couladu se svym
privnim Hdem.

(4) Smluvnl sirana, keer§ je scranou ve sporu,
neuplainf v $idném siadiu smirttho nebo rozhod-
Uho #izenl nebo pii vykonu rozhaedéiho vyroku
namitku, te invesor, kecry je druhou swranou ve
spotu, obdedel 22 ndkierd nebo viechny své zirdey
odtkodnéni na zikladé ziruky.
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Artikel 9
Suciughkeiten 2wischen den Veruvagspastéien

(1) Meinungsverschiedenheiten zwischen den
Ventragsparzicn Uber die Auslegung oder Anwen-
dung dieses Abkommens sollen, soweit wie mbglich,
durch freuadschafiliche Verhandlungen beigelegt
werden.

(2) Kann sine Meinungsverschiedenheit gemill
Absatz } innechald von sechs Monaten nichi
beigelegt werden, 2o wird sie auf Verlangen einer
der beiden Venragspanien cinem Schiedsgerichy
untérbreites.

(3) Das Schiedsgericht wird von Fall zu Fall
gebildey, in dem jede Verragspartei ein Mitglied
bestelh und beide Mirglicder sich auf cne dntte
Person als Vorsizenden einigen. Dic Maglieder
sind innerhalb von drei Monaten, nachdem die eine
Vensagspanei der anderen mitgeteile hay, dafl sie
die Meinungsverschiedanheic einem Schicdsgeriche
uniertbreiten will, der Vorsiczende innechalb von
weiteren zwei Monaten zv besiellen.

{4) Werden dic in Absatz 3 genannen Fristen
nicht eingehalten, <o kann in Ermangeclung einer
anderen Vercinbarung jede Venragspaniei den
Prasidenten des Intemationalen Geachrshofes bit-
wn, die erforderdichen Erncnnungen varzunchmen.
Besiczt dee Prisident des Incemationaten Genches-
hofes die Suarsangchdrigkeit einec der beiden
Venngspanteicn oder it ér aus einem anderen
Grund vechindert, 5o kann der Vizeprisident, oder
im Falle sciner Verhinderung, das dienstéhesee
Mirglied des Intematonalen Genchishofes vnier
den selben Voraussezungen eingeladen weeden, die
Emennungen vorzunehmen.

(5) Das Schiedsgericht regelt sein Verfihrea
selbst.

(6) Das Schiedsgaricht enwscheidet auf Grund
dizses Abkommens sowie auf Grund der allgemcin
anerkannweo Regela des Vilkerrechtes. Es entschei-
det mit Summenmehrheit; die Enucheidung st
endgaitig vad bindend.

) Jede Veruagspartci trigt die Kosten ihres
Mirglieds und ihree Verretung in dem Schiedsver-
fahren. Die Kosten des Vorsizenden sowie dje
senstigen Kosten werden von den beiden Venrags-
parteien xu gleichen Teilen getragen. Das Geriche
kann jedoch in sciner Enwscheidung eine andere
Kostenregelung uefien.

Astikel 10
Anwendung dieses Abkommens

Dieses Abkommen gilc dc ILnvestitionen, die
Investoren der cinen Venragspanei in Ubcrcinstim-
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Cliack 9
Spory mezi smluvolmi straoami

(1) Spory mezi smluvnimi steanami o viklad neba
pouzi Dohody maji bin, pokud moins, odsurantny
v ramci pritelskych jednini.

(2) Nemohov-li bin spory podle odstavee |
odstrangny bthem Iesti misicd, budou ptedloieny
na #4dost jedné ze smluvnich stran k posouzen!
sorhod&imu soudu.

(3) Rozhodd! soud bude ziHzen pripad od
piipady. Katdd smlavnt suanz urel jednoho
rozhodce 2'tito dva rozhodci se dohadnou na thetl
osobé, jet bude pusobit jako predseda. Rozhadd
majl byx vréeni do tii mesict a predseda do daltich
dvou mesied potd, co jedna smluvai strana ozndmia
deuht smluvni stand, Ze hodld predloir spor
rozhod&mu soudu

(4) Nebudou-li Ihdty uvedené v odsuavci 3
dodrzeny a nenf-li jiné dohody, mife kaidd
sluvnal strana pozidat prcdscdu Mexinirodniho
soudniho dvora, aby proved| poitchbod jmenovint.
Je-li piedseda Mezindradniho socwdnthoe dvora
sthinlm obtanem jedné ze smiuvnich seran neho
mi-h jiaou piekdiku, mdze byr poiidin zdwupee
ptedsedy 2 v pripadé, Ze by ani on aemohl, sluiebnd
nejuardf tlen Mezinidrodntho soudatho dvora, 2by
2a swejnych podminek provedl jmeaovani.

(S) Rozhod¥i soud sim urtuje procesni pravidla.

(6) Roz2hodel sovd rozhodnje na zikladt téio
Dohody a vieobecn& uznivanych pravidel mezini-
rodniho priva. Rorhoduje vidinou hlasd; rozhod-
nuli je koncéné a zdvaznt.

(7) Kazdd smluvni sirana nese vilohy svého
tozhodce 2 svého zastoopeni v rozhoddim Faenl.
Vylohy predscdy 2 psawnt vilohy nesou obE strany
stejnym dilem. Soud vak moife ve svém vyroku
rozhadnout o nikladech jinak.

Clinek 10
Poutiti Dohody

Tawo Dohoda plati pro invesuce, kieré investsn
jedné smluval sirany ziidili v souladu s privaimi
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mung mit den Rechtsvorscheiftea der andecen
Venragspanei in deren Hoheitusgebiet nach dem
). Jinner 1950 vorgenommen haben adee vornch-
men werden,

Arnikel 11
Inkrafureien und Daver

(1) Diescs Abkommen bedarf der Radfikation
und tAu am erseen Tag des drien Monaws in Kraft,
dec auf den Monat folgy, in welchem die
Ratiftkarionsurkunden avsgerausche worden sind.

(2) Das Abkammen bieibe zchn Jahre lang in
Kraft; nach derea Ablauf wird es auf uabestimmre
Zeiv verliagert und kann von jeder Venragspartei
unter Einhalwung ¢inee Kundigungsfrist von 2wolf
Monaeen schrifdich aul diplomauschem Wege
gekindigt werden.

(3) Fdr Investitionen, die bis zum Zeitpunke des
AuvBerkraficerens dieses Abkommens vorgenom-
men worden sind, gelien die Anikel 1 bis (0 dieses
Abkommens noch (Ur weitere zehn Jahre vom Tage
des AuBerkrafutretens des Abkormmens an.

GESCHEHEN zu Wien, am (5. Okeabec 1930,
in zwei Ursschrfien, jede in deuwscher uvad
uchechischer Sprathe, wobei jeder Wortlan
gleichermaBlen awthentisch ist

Fuc die Republik Osterreich:
Dkfra. Ferdipand Lacioa
Fir die Tschechische und Slowaldsche Faderanve
Republik:
Ing. Viclav Klavg
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piedpisy druhé smluvni strany na jejim Gzem( po
§.1. 1950, nebo kieré budou eHzeny pozdiji.

Clanek 11
Vswp v platnost a trvnf

(1) Tawo Dohoda podléhs radifikaci a vswpuje v
plambst prvalho dne Fetiho misice, kiery nisleduje
po méslcs, v admi byly vyménlny ratifikacnf listiny.

(2) Dohoda zdsdiva v platnosti 10 let; po uplynuti
o doby bude prodlouiena na ncurgiou dobu a
miize by pisemni diplematickoo cestou vypovizrena
kacroukoli smluvni stranou, pti dodrieni vipovedni
théry 12 mésfco.

{(3) Na investice, ktert byly- uskutetnény pred
ukkotenim platnosti 1&te Dohedy, se vzeahuji
tldnky 1 a 10 1410 Dohody jescd 10 let po skonteni
jeil platnosii.

DANO ve Vidni dne (5. #Hjna 90 ve dvou
vyhotovenich, katdé v jazyce Eesk&ém a némeckém,
pritemd ob2 zndni majl scejnou platnoss,

2a Rakouskou republiku:
Dkfm. Ferdinaod Lacioa

Za Ceskou a Slovenskou Federativni Republikv:

Ing. Vielav Klaus

Die vom Buadesprisidenten ynwricichnewe und vom Bundeskanzler gegengezbichnere Ratifikarions-
urkunde wurde am 23. Juli 1991 ausgewsusche; das Abkommen wirt gemsR scinem Aa. 11 Abs. | mit

1. Okiober 1991 in Krafe

Vraniaky
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[CLAIMANT’S TRANSLATION FROM GERMAN ORIGINAL TAKING INTO
ACCOUNT THE CZECH ORIGINAL]

AGREEMENT BETWEEN THE REPUBLIC OF AUSTRIA AND THE CZECH AND
SLOVAK FEDERAL REPUBLIC CONCERNING THE PROMOTION AND
PROTECTION OF INVESTMENTS

The Republic of Austria and the Czech and Slovak Federal Republic, hereinafter referred to as
the “Contracting Parties”.

DESIRING to develop friendly relations in accordance with the principles of the Final Act of
the Conference on Security and Cooperation in Europe, signed on August 1, 1975 in Helsinki,
and desiring to create favourable conditions for greater economic cooperation between the
Contracting Parties,

RECOGNIZING that the promotion and protection of investments may strengthen the
readiness to make such investments and thereby make an important contribution to the
development of economic relations,

HAVE AGREED AS FOLLOWS:

Article 1
Definitions
For the purposes of this Agreement:

(1) The term “investment” shall mean all assets that are invested by an investor of one
Contracting Party in the territory of the other Contracting Party in accordance with its
legislation, in particular:

a) Movable and immovable property, as well as all rights in rem;
b) Shares and other forms of participation in enterprises;

c) Claims or titles to money that was transferred to create an economic value, or claims
to performances having an economic value;

d) Rights relating to intellectual property, including copyrights, industrial property
rights such as patents, trademarks, industrial designs, models and samples, technical
processes, know-how, business names and goodwill;

e) Concessions under public law for prospecting, mining or extracting of natural
resources;

(2) “Investor” shall mean, in the case of the Republic of Austria:

a) any natural person, who has the citizenship of the Republic of Austria and who
makes an investment in the territory of the other Contracting Party;



b) any legal entity or partnership under commercial law, which was established in
accordance with the laws of the Republic of Austria, has its seat in the territory of
the Republic of Austria, and makes an investment in the territory of the other
Contracting Party;

and in the case of the Czech and Slovak Federal Republic:

3)

(1)

)

(1)

)

a) any natural person, who is a citizen of the Czech and Slovak Federal Republic under
Czechoslovak law, who is authorized to act as investor under Czechoslovak law, and
who makes an investment in the territory of the other Contracting Party;

b) any legal entity, which was established in accordance with the Czechoslovak laws,
which has its seat in the territory of the Czech and Slovak Federal Republic, and
makes an investment in the territory of the other Contracting Party;

“Earnings” shall mean the amounts yielded by an investment and includes, in particular,
profits, interest, capital gains, dividends, royalties and license fees.

Article 2
Promotion and protection of investments

Each Contracting Party shall, to the extent possible, promote investments made in its
territory by investors from the other Contracting Party, shall permit such investments in
accordance with its laws and shall accord them just and equitable treatment.

Investments and the earnings yielded by investments shall have the full protection of
this Agreement. In case of reinvestment, the same shall also apply to earnings yielded by
such reinvestment. Legal extension or alteration of the investment shall be in accordance
with the laws and regulations of the Contracting Party in whose territory the investment
1s made.

Article 3
Treatment of Investments

Each Contracting Party shall accord to investors of the other Contracting Party and to
their investments treatment that is no less favourable than that which it accords to its
own investors or to investors of any third states and their investments.

The provisions of para. 1, however, shall not apply to present or future privileges
granted by one Contracting Party to investors of a third state or their investments in
connection with

a) an economic union, customs union, a common market, free trade zone or economic
community;

b) an international agreement or a bilateral agreement or national laws and regulations
concerning matters of taxation;



(1)

)

3)

4)

)

(1)

c) aregulation to facilitate border traffic.

Article 4
Compensation

Investments by Investors of one Contracting Party may only be expropriated,
nationalized or subject to other measures having similar effect in the territory of the
other Contracting Party for reasons of public interest, on the basis of legal proceedings
and in return for compensation.

The compensation must correspond to the value of the investment immediately prior to
the time when the actual or impending expropriation measures became publicly known.
The compensation must be paid without delay and, until payment, shall yield interest
based on the customary bank interest rate of the State in whose territory the investment
was made; it must be freely transferable. At the time of expropriation at the latest,
provisions shall have been made in an appropriate manner for determining and paying
compensation.

If a Contracting Party expropriates the assets of a company which is to be considered a
company of that Contracting Party under Article 1 para. 2 of this Agreement and in
which an investor of the other Contracting Party owns shares, the provisions of para. 1
above shall be applied in such a way as to ensure adequate compensation of such an
mvestor.

The investor shall have the right to have the legality of the expropriation reviewed by
the competent authorities of the Contracting Party which prompted the expropriation.

The investor shall have the right to have the amount of the compensation and the
method of payment reviewed either by the competent authorities of the Contracting
Party which prompted the expropriation or by an arbitral tribunal in accordance with
Article 8 of this Agreement.

Article 5
Remittances

Each Contracting Party shall guarantee to investors of the other Contracting Party free
transfer without delay in freely convertible currency of payments in connection with an
investment, in particular:

a) Capital and additional payments to maintain or increase an investment, including its
management;

b) Earnings;
c) The repayment of loans;

d) The proceeds in case of a complete or partial liquidation or sale of the investment;



)

(1)

)

(1)

)

(1)

e) Compensation in accordance with Article 4 para. 1 of this Agreement.

Remittances in accordance with this article shall be at the official rates of exchange in
effect in the territory of the Contracting Party on the date of remittance. The bank
charges applied shall be just and adequate.

Article 6
Succession in Rights

If a Contracting Party, or an institution authorized for that purpose, makes payments to
its own investor on the basis of a guarantee on an investment in the territory of the other
Contracting Party, that other Contracting Party shall recognize the assignment of all
rights or claims of the investor to the first mentioned Contracting Party by operation of
law or on the basis of a legal transaction. This provision shall apply without prejudice to
the rights of the investor of the first-mentioned Contracting Party under article 8 and the
rights of the first-mentioned Contracting Party under article 9 of this Agreement.

Furthermore, the other Contracting Party shall recognize the subrogation by the first-
mentioned Contracting Party of all such rights or claims, to which the first mentioned
Contracting Party shall be entitled to the same extent as its legal predecessor. Articles 4
and 5 of this Agreement shall apply mutatis mutandis to the transfer of payments to be
made to the Contracting Party in question on the basis of the assigned claims.

Article 7
Other Obligations

If under the laws of one of the Contracting Parties or under international obligations
now or in the future undertaken between the Contracting Parties in addition to this
Agreement there exists a general or special regime whereby the investments of investors
of the other Contracting Party are accorded more favourable treatment than under this
Agreement, the said regime shall take precedence over the present Agreement to the
extent that it is more favourable.

Investors of one Contracting Party may conclude special agreements with the other
Contracting Party, but the provisions thereof may not be in contradiction to this
Agreement. The investments made under such agreements shall be governed both by the
provisions thereof and by the provisions of this Agreement.

Article 8
Settlement of investment disputes

If disputes arise between a Contracting Party and an investor of the other Contracting
Party concerning an investment with regard to the amount or the arrangements for
payment of compensation in accordance with Article 4, or to the transfer obligations in
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accordance with Article 5 of this Agreement, they shall, as far as possible be settled
between the parties to the dispute on an amicable basis.

If a dispute within the meaning of paragraph 1 above cannot be settled within six
months as from a written notice of sufficiently specific claims, the dispute shall, unless
otherwise agreed, be decided upon the request of the Contracting Party or the investor of
the other Contracting Party by way of arbitration in accordance with the UNCITRAL
Arbitration Rules in the version in effect on the date of the request to initiate arbitration.

The award of the arbitral tribunal shall be final and binding; each Contracting Party shall
ensure the recognition and enforcement of the arbitral award in accordance with its own
laws.

A Contracting Party which is a party to the dispute shall not, at any stage of the
arbitration or enforcement of an arbitral award, raise the objection that the investor who
is the other party to the dispute has received compensation by virtue of a guarantee in
respect of some or all of its losses.

Article 9
Disputes between the Contracting Parties

Disputes between Contracting Parties concerning the interpretation or application of this
Agreement shall, as far as possible, be settled on an amicable basis.

If a dispute within the meaning of paragraph 1 cannot be settled within six months, it
shall be submitted to an arbitral tribunal at the request of either of the two Contracting
Parties.

The arbitral tribunal shall be constituted on an ad hoc basis; each Contracting Party shall
appoint one arbitrator, and the two arbitrators shall agree on a third person to act as
chairman. The arbitrators shall be appointed within three months from the date on which
one Contracting Party has informed the other that it wishes to submit the dispute to an
arbitral tribunal, and the chairman shall be appointed within a further two months.

If the time-limits specified in paragraph 3 are not met, either Contracting Party may, in
the absence of any other agreement, request the President of the International Court of
Justice to make the necessary appointments. If the President of the International Court of
Justice is a national of one of the two Contracting Parties or is unable to act for any
other reason, the Vice-President or, if he is unable to act, the most senior member of the
International Court of Justice may under the same conditions be asked to make the
appointments.

The arbitral tribunal shall determine its own procedure.
The arbitral tribunal shall base its decision on this Agreement and on generally
recognized rules of international law. It shall decide by majority vote; its decision shall

be final and binding.

Each Contracting Party shall bear the cost of its own arbitrator and of its representation
in the arbitration proceedings. The cost of the chairman and the other costs shall be



shared equally by the two Contracting Parties. The tribunal, however, may make a
different ruling on costs in its decision.

Article 10
Application of the Agreement

This Agreement shall be applicable to investments that investors of one Contracting Party
have made or will make in the territory of the other Contracting Party in accordance with its
laws after 1 January 1950.

Article 11
Entry into Force and Term

(1) This Agreement is subject to ratification and shall enter into force on the first day of the
third month that follows the month in which the instruments of ratification have been
exchanged.

(2) The Agreement shall remain in force for ten years; upon the expiry of that period, it
shall be extended for an indefinite period of time and may be denounced by either
Contracting Party subject to twelve months’ prior notice in writing through the
diplomatic channel.

(3) In the case of investments that will have been made before the date of denunciation of
this Agreement, articles 1 to 10 of this Agreement shall apply for a further ten years
from that date.

DONE in Vienna, on 15 October 1990, in two original copies, each in the German and Czech
languages, both texts being equally authentic.

For the Federal Republic of Austria:

Dkfm. Ferdinand Lacina

For the Czech and Slovak Federal Republic

Ing. Vaclav Klaus
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