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MARVIN ROY FELDMAN KARPA v. THE UNITED MEXICAN STATES

ICSID Case No. ARB/AF/99/01
INTRODUCTION

Most of CEMSA’s Claims Have Been Addressed Properly by the Domestic Courts and the
Remaining Claims are Not Ripe

1. CEMSAs claim depends upon establishing that the denial by the Secretariat Hacienda y
Credito Publico (“SHCP™) of CEMSA’s tax rebate claims “was contrary to Mexican law as
declared by the Supreme Court of Justice™'.

2. As shall be seen,

) SHCP fully complied with the ruling of the Supreme Court of Justice (thus
disposing of the first claim of expropriation); and

. CEMSA contested SHCP’s denial of rebate claims for October — December 1997
in the Mexican courts and lost (thus disposing of the second claim of
expropriation).

3. On these juridical facts CEMSA’s claim as presented cannot succeed. CEMSA seeks to
avoid these juridical facts by referring to one decision in proceedings that are ongoing. SHCP
has assessed CEMSA. In those proceedings, there remain unresolved issues of fact and Mexican
domestic law, including:

o the validity of the IEPS Law’s requirement that a party claiming a rebate be in
* possession of invoices separately stating the IEPS tax paid;

. verification that qualifying exports actuall}3 occurred;
J proof the amounts claimed were paid; and
. other issues.
4. Those issues of fact and domestic law are the subjéct of the ongoing domestic legal

proceedings which are not yet concluded.

5. CEMSA can succeed then in this forum only if this Tribunal’s jurisdiction ousts the
jurisdiction of the domestic courts and resolves these issues in their place. It is respectfully
submitted that the Tribunal has no such jurisdiction.

Memorial p. 1.




6. Although the Memorial does not fully disclose the facts, the claimed right to rebates

¢ without having invoices separately stating the tax paid was asserted by the Claimant in the court
¥ challenge launched after the denial of the IEPS rebates for October - December 1997 (the “1998
Fiscal Court Proceeding”). In that proceeding, the Claimant advanced the same arguments now
advanced before the Tribunal, namely:

. The 1993 Supreme Court of Justice ruling gave CEMSA an absolute right to
export with IEPS rebates; and

. SHCP’s insistence on compliance on invoices was contrary to the Supreme
Court’s ruling.

7. The Fiscal Court rejected CEMSA’s arguments. CEMSA then appealed. An amparo
court rejected its appeal.

8. There is an oblique reference to this litigation in the Claimant’s witness statement where
he states that he challenged the October — December 1997 rebate denials. He testifies that after
“this Tribunal was constituted. . . I sought to withdraw that proceeding” (sic) but the “court

"2

disregarded my motion™.

9. In fact, the court did far more than disregard his motion: it ruled against him on the
merits, as did the amparo court.

10. These juridical facts are significant to this proceeding. As the NAFTA award in Azinian
et al. v. United Mexican States points out, the decisions of the domestic courts must be accepted
as valid determinations of rights unless the courts themselves are disavowed at the international
level’.

11. Thus, one set of Mexican courts upheld the fiscal authorities’ position on the invoice
requirement. It is correct that another court in proceedings that are not yet complete (the “1999
Fiscal Court Proceedings™) decided the question differently. That decision is being appealed by
both parties and is the subject of an amparo by CEMSA in those ongoing proceedings. The
claimed right to rebates has not been finally determined in Mexican law. The first required
element of the expropriation claims, i.e., a right, is not yet determined. The Claimant is asking
this Tribunal to substitute itself to resolve these issues on the basis of expert evidence of
Mexican law on the existence of this right even though the courts rejected it in one case and the
decision in the second case is on appeal and sub judice in the Mexican courts.

12. The invoice issue is not the only unresolved issue in the ongoing proceedings. At
paragraph 247 of the Memorial the Claimant ascribes the lack of invoices separately stating the
IEPS tax paid as the “main reason” for SHCP’s 1998 tax assessment. This is incorrect. There
were other reasons for the assessment. CEMSA failed to maintain adequate financial records as
required by law. CEMSA significantly overstated its IEPS rebate claims in 1996-97. CEMSA

Witness statement of Marvin Feldman at paragraph 84.
Azinian et al. v. United Mexican States, ICSID Case No. ARB(AF) 97/2 (1 Nov. 1999) at paragraph 97.




j' also claimed rebates for ineligible exports to a phantom company, Dilosa, in Honduras. SHCP’s
actions with respect to those issues were affirmed by the Fiscal Court. As noted, this decision is
* poth under appeal and the subject of an amparo by CEMSA.

13. The matter is now complicated further by the recent discovery of evidence that, with the
exception of two shipments, all of CEMSA’s “exports” to the United States in 1997 were
transhipped in bond to El Paso, Texas, and the evidence suggests that they could have been
shipped back into Mexico®. The evidence indicates that wittingly or unwittingly, the Claimant
and CEMSA participated in a scheme in which IEPS rebates were claimed on goods that were
exported temporarily rather than permanently from Mexico. This raises questions as to whether
CEMSA’s exports were definitive. No action has yet been taken in respect of this recent
discovery.

14. If the Mexican courts were to ultimately rule that CEMSA was entitled to payment of an
amount of rebate and Mexico then denied payment and a new NAFTA claim were filed, it would
be necessary to decide whether CEMSA’s claim to money is an “investment™. In doing so, it
would be readily apparent that this does not resemble the typical expropriation claim where an
investor owns shares in a company or some other pre-existing property right, the ownership or
control of which is alleged to be taken by a government measure. The Tribunal would have to
analyze the process for the payment of the IEPS tax, including the following steps:

the cigarette producer (who is unrelated to CEMSA) originally paid the IEPS tax
to the Mexican Treasury;

. CEMSA never “owned or controlled” the Mexican Treasury, the recipient of the
tax payments;
.. the tax was subsumed in the cost of the goods sold by the producer to its

distributors; and

o when CEMSA purchased or obtained the cigarettes from re-sellers, there was no
privity of contract between it and the producer who originally paid the tax.

CEMSA’s entitlement to a rebate of the tax payment is dependent upon the operation of Mexican
tax law. The Tribunal would have to consider whether an unsatistfied judgment could give rise to
a NAFTA breach. -

There Are Restrictions on NAFTA Claims Based on T axation Measures

15.  When applying the NAFTA to this claim, the Tribunal is bound by the special restrictions
on the right of access to arbitration for claims against taxation measures.. Some articles, such as
Article 1105 (Minimum Standard of Treatment) do not apply directly. For expropriation claims
under Article 1110, compliance with a mandatory condition precedent is required; a failure to

! This is likely the case for 1996 also. Mexico has documents provided by the U.S. Customs Service for

1997 which detail what happened to CEMSA’s shipments once they landed in the U.S.




comply with that requirement precludes the claim from falling within the scope of the
submission to arbitration.

16.  The Memorial does not address the NAFTA's special rules for Chapter Eleven claims
involving taxation measures. When such limiting rules are applied, whole sections of the
Memorial raise questions beyond the scope of the submission to arbitration and must be
disregarded. Much of the claim is premised on CEMSA’s inability to obtain rebates for cigarette
exports under the amendments to the JEPS Law that entered into force on 1 January 1998, a
measure already found not to be an expropriation. Other key arguments advanced by the
Claimant are based on articles of Section A that cannot be advanced in this proceeding by virtue
of Article 2103 or because the Claimant failed to comply with the mandatory condition precedent
for the submission of expropnanon claims involving taxation measures, as is the case for the
alleged “éreeping expropriation™ claim.

17.  Accordingly, this Counter-Memorial will first address what claims are properly before
this Tribunal.

There Was No Reasonable Reliance on Alleged Oral Representations

18. Article 34 of the Fiscal Code contains a formal means for obtaining advance rulings in
the form of written resolutions from SHCP for real and concrete situations involving taxpayers.
Such resolutions have legal effects and, once issued, bind the authorities for the tax year in
question. The Claimant and his legal counsel were well aware of Article 34 procedure. They
used it to file a request on central issues now advanced before this Tribunal. When SHCP
refused to issue a ruling authorizing rebate claims without having invoices separately stating the
IEPS tax paid, the Claimant challenged the refusal in the 1998 Fiscal Court Proceedings together
with SHCP’s refusal to pay the rebate claims made in late 1997. As noted above, the Claimant
lost at the Fiscal Court and on appeal.

19.°  Thus, no ruling, in a form that would establish CEMSA’s rights and bind SHCP
accordingly, was obtained by CEMSA in order to clarify the position it maintains today. Instead,
lacking such a written ruling, and omitting to inform the Tribunal what actually happened in the
courts, the Claimant alleges an oral agreement was reached. Mexico denies that any oral
agreement was reached.

20. Even if there had been an oral agreement, such an agreement could have no legal effect
under Mexican law, and the Claimant was or should have been aware of that. When CEMSA
challenged SHCP’s refusal to issue an Article 34 ruling in the 1998 Fiscal Court proceeding and
SHCP’s tax audit in the 1999 Fiscal Court proceeding, it made no reference at all to the
purported oral agreement, let alone attempt to base its claim on an alleged violation by the fiscal
authorities of such an oral agreement. Rather, CEMSA stated its legal position on the basis of its
detailed interpretation of the provisions of Mexican law. Under the tax systems of all three
NAFTA countries, taxpayers cannot raise an “estoppel” preventing the enforcement of the tax
laws, as they are written, through the methods followed by the Claimant.



The Claimant Has Made Incorrect Factual Allegations

21. There are other significant weaknesses in the Claimant’s case. Many of the Claimant’s
factual allegations are simply incorrect

22. For example, a central theme of the Memonal is the allegation that the fiscal authorities
sought to protect the Mexican cigarette producers” “export monopoly™.® There are two major
producers in Mexico (CIGATAM and La Moderna). Due to the Memorial’s repeated references
to CIGATAM, the Respondent inquired of it what it exported from 1990-99. According to the
testimony of CIGATAM’s controller, Noe Salazar Martinez, the company did not export any
Philip Morris branded cigarettes (including Marlboros) nor did it sell any cigarettes to any third
party for the purpose of exporting them®. For CIGATAM, therefore, there was no “export
monopoly” to be protected because there were no exports of any significance made by it.
Although the Respondent did not obtain a statement from La Modermna, it understands that that
company also did not export internationally-licensed brands during this period.

23. The Claimant’s depiction of the Mexican domestic legal proceedings also contains
fundamental errors and omissions. Contrary to his allegations before this Tribunal, the 1993
decision of the Supreme Court of Justice has been implemented since April 1994, to CEMSA’s
subsequently-stated satisfaction, as it expressly advised the competent Mexican Court. The
Claimant also mischaracterizes the Supreme Court of Justice decision, representing that the
Court held that CEMSA was entitled to IEPS tax rebates for cigarette exports as if it did not have
to comply with the Law’s other requirements. In fact, the Court held only that CEMSA was
entitled to a 0 % rate on its exports; the Court did not address the separate issue of CEMSA’s
entitlement to tax rebates. It did not address the application of provisions of the Law setting out
specific requirements, for instance, the documentation requirements established by Article 4 of
the Law when requesting such rebates.

24. When complying with the Supreme Court’s ruling and thereafter, SHCP’s position was
that to obtain rebates, CEMSA had to possess invoices expressly transferring and separately
stating the IEPS tax. When SHCP requested CEMSA to produce such invoices in order for it to
implement the Supreme Court’s decision, CEMSA complied, admittedly under protest’. SHCP
was thus able to verify that the tax had actually been paid and transferred, and paid the
corresponding rebates. Subsequently, CEMSA advised the Court that SHCP had fully complied
with the Supreme Court’s ruling and requested that the case be filed as concluded. Until recently,
CEMSA did not challenge that aspect of the law as written by the Mexican Congress.

See, for example, paragraphs 149(b), 157, 165, and 209 of the Memorial. Paragraph 157 is a good
example: “Respondent’s measures against CEMSA were not ordinary or legitimate regulation. Their sole
purpose and effect was to make it impossible for CEMSA to export cigarettes in competition with the
producers and their distributors.” :

CIGATAM made very small exports of domestic, non-Philip Morris brands: 0.45% of total sales in 1996;
0.53% in 1997, 0.35% in 1998, and 0.04% in 1999.

Incidentally, those invoices were for purchases of alcoholic beverages, not cigarettes, and the IEPS tax paid
had been separately stated on the invoices from the producers or wholesalers.



. 25.  Inthe 1998 Fiscal Court Proceedings challenging the 1997 rebate denials and SHCP’s

refusal to issue an Article 34 resolution authorizing CEMSA’s activities, the court specifically
rejected the argument that CEMSA is advancing before this Tribunal. It held that the Supreme
Court’s ruling did not have the legal effect ascribed to it by the Claimant.

726.  In some cases, documents relied upon do not say what the Claimant says they say. Many
allegations are based upon an imperfect recollection, and some are scandalous insinuations and
suppositions. For example, prior to the first of their meetings in 1998. The Claimant published
an advertisement in a Mexican newspaper accusing Mr. Gomez Gordillo, a senior SHCP official,
of criminality in drafting the 1998 amendment to the [EPS Law that was submitted to the
Congress for approval by the Federal Executive through the Secretary of SHCP. The transcript
of his various meetings with Mr. Gémez Gordillo submitted with the Memorial reveals that when
the parties met, while the Claimant persisted in his claim that Mr. Gémez Gordillo was acting
criminally, the Claimant’s own legal counsel consistently answered “no” when asked by Mr.
Goémez Gordillo whether counsel believed that he had acted criminally or even improperly.

27. Mr. Gémez Gordillo was not the first senior Mexican official that the Claimant accused
of criminality.

28.  The Claimant sought to obtain the results he wanted by filing criminal charges against tax
officials, by making frequent (usually unscheduled) visits to tax officials (including officials who
had no authority over CEMSA’s claims), and by conducting a media campaign calculated to
embarrass the Mexican Government. The Claimant’s efforts to pressure SHCP not to enforce the
law against him do not raise issues within the scope of NAFTA Chapter Eleven.

The Claimant Was Trading in Rebates

29.  The facts show that what has been described in the Memorial as CEMSA’s “cigarette

exporting business” was actually a practice of trading in IEPS rebates.

30.  The Claimant’s assertions that his business would have been highly profitable if the
rebates were made available to it are not borne out by the facts. CEMSA’s projected profits for
1997 on cigarette exports are based on significant over-claims of IEPS rebates. Even if CEMSA
were properly claiming the IEPS rebates without the required documentation, its claims were far
greater than the tax actually paid by the producers. Thus, the profitability of the Claimant’s
“cigarette export business” was premised on a subsidy from the Federal Treasury as a result of
inflated claims.

31.  Ananalysis of CEMSA’s rebate claims reveals other irregularities.




Structure of this Counter-Memorial
“ 32.  This Counter-Memorial is organized as follows:

. Part I describes the limits on the Tribunal’s jurisdiction to consider the claims
advanced in the Memorial.

. Part 11 contains the Respondent’s Statement of Facts.

. Part I1I sets out the Respondent’s Statement of the Law on the merits of the
expropriation claims, in response to the claims that are properly before the
Tribunal.

o Part IV sets out additional facts relevant to the national treatment claim and to an
important issue of public policy that should influence the Tribunal's disposal of
the claim.

. Part V addresses the national treatment claim.

. Part VI addresses damages.

. Part VII addresses the public policy issue.

. Part VIII sets out the relief requested by the Respondent.




L THE TRIBUNAL’S JURISDICTION TO CONSIDER THE CLAIMS
ADVANCED IN THE MEMORIAL

A. The Limits on the Tribunal’s Jurisdiction

33.  This Tribunal has only such jurisdiction as has been conferred upon it by Section B of
Chapter Eleven and by the disputing parties’ consent to arbitration thereunder®.

34. This claim involves taxation measures. It is concerned entirely with the application of
the Special Tax on Production and Services Law and the claimed right to obtain tax rebates on
cigarette exports. As the Claimant acknowledges at paragraph 145 of the Memorial, the word
“measure” is not exhaustively defined in the NAFTA’s Article 201. It includes not only the
taxation law in question, the IEPS Law, but any “regulation, procedure, requirement or practice”
related thereto; it may include another form of government action not listed in Article 201°s
definition of a “measure”.

35. As discussed below, Article 2103 of the NAFTA limits the Tribunal's jurisdiction over
tax measures.

36.  There are additional temporal and substantive limits on the Tribunal’s jurisdiction, as
follows.

1. The Tribunal is Not Authorized to Investigate Violations of
Domestic Law

37.  Article 1131 of the NAFTA requires the Tribunal to decide the issues in dispute in
accordance with the NAFTA and applicable rules of intemational law.

38. - The Tribunal has already observed in its Interim Decision that:

...its jurisdiction under NAFTA Article 1117(1)(a), which is relied upon
in this arbitration, is only limited to claims arising out of an alleged
breach of an obligation under Section A of Chapter Eleven of the
NAFTA. Thus, the Tribunal does not have, in principle, jurisdiction to
decide upon claims arising because of an alleged breach of ...domestic
Mexican law. Both the aforementioned legal systems (general
international law and domestic Mexican law) might become relevant
insofar as a pertinent provision to be found in Section A of Chapter
Eleven explicitly refers to them, or in complying with the requirement of
Article 1131(1) that “A Tribunal established under this Section shall
decide the issues in dispute in accordance with this Agreement and

The Tribunal has made certain jurisdictional determinations in its Interim Decision on Preluminary
Jurisdictional Matters, dated 6 December 2000. The Respondent reserves its position in respect of such
matters.




applicable rules of international law.” Other than that, the Tribunal is not
authorized to investigate alleged violations of either general international
law or domestic law.’

39.  The Claimant is inviting the Tribunal to determine his enterprise’s entitlement to the
rebate of IEPS taxes under Mexican tax law when that issue has been decided against him in one
set of proceedings and is sub judice in the other proceedings. The whole claim is predicated
upon the assumption that the Claimant’s view of his enterprise’s entitlement to rebates should be
preferred over that of the fiscal authorities and that, if he prevails, the Mexican authorities will
not implement the Mexican court’s declarations in his favour. The courts, not this Tribunal, have
the jurisdiction to determine whether CEMSA is entitled to claim a rebate where it does not have
invoices separately stating the IEPS tax paid. If CEMSA succeeds, the Mexican authorities will

comply.

40.  With the exception of the claim for an alleged denial of national treatment, all of the
claims advanced in this proceeding would require the Tribunal to apply domestic law in place of
the proper judicial body.

41, The Tribunal cannot do so without acting outside the terms of the submission to
arbitration. The leading ICSID annulment case of MINE v. Guinea stated in this regard:

... the parties’ agreement on applicable law forms part of their arbitration
agreement. Thus, a tribunal’s disregard of the agreed rules of law would
constitute a derogation from the terms of reference within which the
tribunal has been authorized to function. Examples of such a derogation
include the application of rules of law other than the ones agreed by the
parties, or a decision not based on any law unless the parties had agreed
on a decision ex aqueo et bono. 1f the derogation is manifest, it entails a
manifest excess of power. ‘" [Emphasis added]

42. NAFTA Chapter Eleven tribunals differ materially from ICSID Convention tribunals (or
tribunals formed under certain Bilateral Investment Treaties), which generally apply the
domestic law of the host state as supplemented by applicable rules of international law. For
example, according to Article 42 of the ICSID Convention, an ICSID tribunal:

.. shall decide a dispute in accordance with such rules of law as may be
agreed by the parties. In the absence of such agreement, the Tribunal
shall apply the law of the Contracting State party to the dispute -
(including its rules on the conflict of laws) and such rules of international
law as may be applicable. "' [Emphasis added]

Interim Decision at paragraph 61.

10 ICSID Case No. ARB/84/4, Ad Hoc Committee Decision of December 22, 1989, 5 1CSID Rev. FILJ 95
(1990) at paragraphs 5.03 and 5.04.

" For example, in Liberian Eastern Timber (LETCO) v. Government of the Republic of Liberia, 2 ICSID
Reports 343, an ICSID tribunal considered a dispute arising from a concession contract. The 1CSID
tribunal found that Liberian law applied to the contractual dispute and, by virtue of Article 42 of the
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43. A jurisdiction similar to that conferred by the ICSID Convention is not vested in this
Tribunal. -

2. The Limits on the Tribunal’s Jurisdiction Ratione Temporis

44.  Aspoted in the Interim Decision on Preliminary Jurisdictional Issues, there are two
temporal limitations on the Tribunal’s jurisdiction:

. The Tribunal cannot find that acts or omissions occurring before NAFTA’s entry
into force on January 1, 1994 violate Chapter Eleven (paragraph 62 of the Interim
Decision); and

o The cut-off date of the three-year limitation period prescribed by Article 1117(2)
is April 30, 1996, subject to a determination on the merits as to whether the
limitation period was temporarily suspended or the Respondent is estopped from
invoking it (paragraphs 48-49 of the Interim Decision).

3. The Limits on the Tribunal’s Jurisdiction Ratione Materiae

45, Since the claim involves taxation measures, NAFTA Article 2103 sets out additional
limitations on the Tribunal’s subject matter jurisdiction in this case. According to Article
2103(1), except as stated in that article, nothing in the NAFTA shall apply to taxation measures'”.

46. At the time he submitted the NAFTA for approval by the U.S. Congress, the U.S.
President published a Statement of Administrative Action setting out the U.S. Government’s

understanding of the NAFTA’s key provisions. The Statement of Administrative Action
observes:

Article 2103 limits the extent to which tax measures are subject to the

NAFTA. Paragraph one makes clear that only those provisions listed in

the article are applicable to taxation measures. "

Convention, “such rules of international law as may be applicable™. Given a jurisdiction that encompassed
national and international law, the ICSID tribunal’s award tumed principally on a finding of a breach of
contract under Liberian domestic law. See Liberian Eastern Timber (LETCO) v. Government of the
Republic of Liberia at 358. The Iran-U.S. Claims Tribunal also had an unusually broad governing law
provision. See George H. Aldrich, The Jurisprudence of the Iran-United States Claims Tribunal at pages
156-157.

Should there be any doubt on any matter relating to the interaction between Article 2103 and Chapter
Eleven, Article 1112(1) contains an “under-ride” provision which states that in the event of any
inconsistency between Chapter Eleven and any other Chapter of the NAFTA (including Chapter Twenty-
one) the other Chapter shall prevail to the extent of the inconsistency.

U.S. Statement of Administrative Action at page 218.
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47.  Canada’s Statement on Implementation. published on the date of NAFTA's entry into
force, 1s to the same effect:

Article 2103 generally limits the application of the obligations of
NAFTA with respect to taxation measures and provides that NAFTA
does not affect rights and obligations arising under bilateral tax treaties
between the Parties. More specifically:

—Paragraph 1 states that nothing in the NAFTA applies to taxation
measures, except as provided elsewhere in the article. ™

48.  The only provisions of Chapter Eleven that are listed in Article 2103 are Articles 1102,
1103, 1106 and 1110. No other article in Chapter Eleven can apply to taxation measures.

a. Article 1105 Does Not Apply to Taxation Measures

49.  Article 2103’s listing of the articles of Section A that apply to taxation measures omitted
Article 1105. It is not open to a claimant to advance, nor to a tribunal to consider, a claim that a
Party’s taxation measure has directly breached Article 1105.

50.  The Claimant has emphasized that Article 1110 states that where a Party nationalizes or
expropriates an investment of an investor of another Party, it must do so, infer alia. in
accordance with due process of law and Article 1105(1)"*. Accordingly, Article 1 105 can be
relevant only if there has been an expropriation.

b. The Right to Allege a Violation of Article 1110 is
Subject to Article 2103(6)

51. A condition precedent to the submission of an expropriation claim involving a taxation
measure is that the investor must first refer “the issue of whether the measure is not an
expropriation” to the competent authorities of the two States involved.

52.  Two consequences flow from this condition precedent: First, if the competent authorities
agree that the measure complained of is not an expropriation, the claimant cannot advance the
claim. It would be beyond the scope of the submission to arbitration.

53. Second, if the would-be claimant does not raise a particular allegation of expropriation
with the competent authorities, a tribunal cannot consider that allegation in the subsequent
proceeding. All claims of expropriation against a tax measure must first be reviewed by the

Statement on Implementation for the North American Free Trade Agreement, Canada Gazette, Part I,
January 1, 1994, at page 215. Mexico did not prepare its own understanding of the NAFTA in the same
fashion as its two NAFTA partners.

Memorial at paragraph 197 et seq.



competent authorities before they can be put before a tribunal. This is a condition precedent to
the tribunal’s jurisdiction over an expropriation claim.

54. Both the United States and Canada confirmed this in their respective statements on the
NAFTA. The U.S. Statement of Administrative Action states:

Before an investor may challenge a taxation measure as impermissible
expropriation under the investment chapter’s arbitration provisions,
paragraph six provides for the tax authorities of the two governments to
consult on whether the measure amounts to an expropriation. If the two
governments decide within six months that the measure is not an
expropriation, the investor may not initiate arbitration. ' [Emphasis
added) '

55. Canada’s Statement on Implementation is to the same effect:

--Paragraph 6 states that the expropriation provisions of article 1110

apply to taxation measures. A taxation measure alleged to be
expropriatory must be referred by the investor to the appropriate
competent authorities under the relevant tax convention at the same time
that it gives notice under article 1119. If such competent authorities
determine that the measure is not an expropriation, then article 1110
cannot be invoked as the basis for a claim under articles 1116 and 1117. "
[Emphasis added]

U.S. Statement of Administrative Action at page 219.

Canadian Statement on Implementation at page 216.




B. Applying the Jurisdictional Limits to the Claim as Presented
56. The Respondent will now apply the limits set out above to the claim as presented.
1. The Limitation Period

57.  Unless the Claimant persuades the Tribunal that the fiscal authorities did not comply with
the Mexican Supreme Court decision and that some kind of an estoppel arose in relation to that
ruling, the cut-off date for the limitation period is April 30, 1996. Mexico cannot be held
responsible for any measures attributable to the Mexican State taken prior to that date.

2. The Expropriation Claims

58. In his Notice of his Intent to File a Claim to Arbitration (“Notice™), submitted on 18
February 1998 the Claimant asserted that Mexico had breached “especially 1110 (Expropriation
and Indemnification)” (sic). The factual description of the claim recites, in part, CEMSA’s
alleged right to obtain IEPS rebates on cigarette exports and an allegation that this right had been
confirmed by the Mexican courts. It concludes by alleging that: | :

*...the responsible officials have violated our legitimate rights; they have
applied us (sic) illegal, unconstitutional, unequal and unjust treatment,
unlike what they give to producers, and they have resorted to measures -
tantamount to expropriation of an investment that has a value exceeding
U.S$.$13,000,000...7"

59.  The Claimant filed a copy of its Notice with the Subsecretario de Ingresos of the
Secretaria de Hacienda y Crédito Publico, the Mexican competent authority set out in Annex
2103.6. He subsequently referred the issue to the Assistant Secretary of the Treasury (Tax
Policy) of the United States Department of the Treasury, the United States competent authority.
On the basis of the Claimant’s application, the competent authorities analyzed three measures:

1. Mexico’s alleged failure to implement a 1993 decision of the Mexican Supreme Court

of Justice in favor of CEMSA concerning the rebate of certain excise taxes imposed
on the sale of cigarettes;

2. Mexico’s refusal to provide rebates of excise taxes to CEMSA for cigarettes allegedly
exported in October and November of 1997; and

Notice of Intent to Submit a Claim, paragraph. 7, p. 4.




3. Mexico’s amendment to the relevant law, effective January 1, 1998, which limits the
availability of rebates of certain excise taxes to those who purchase cigarettes in the
“first sale” of the cigarettes within Mexico'”.

60.  The competent authorities agreed that the third measure, i.e., the amendment to the IEPS
Act, effective January 1, 1998, is not an expropriation and therefore that claim could not be
advanced. The competent authorities did not agree on the information before them that the other
two measures submitted for their consideration could not be exproprations.

61. The Subsecretario de Ingresos and the Assistant Deputy Secretary stated that no
inference should be drawn concerning their views or the views of their governments regarding
whether the other two measures amounted to an expropriation under Article 1110. Thus, the
Claimant could contend that they violated Article 1110 and it remained open for the Respondent
to contend that neither amounted to an expropriation.

62. The claim that the amendment to the IEPS Law, effective January 1, 1998, was an
expropriation has been resolved and lies outside this Tribunal’s jurisdiction. The Claimant
acknowledged this in his Notice of Arbitration™.

63. Only the first two expropriation claims were notified to the competent authorities and are
permitted to be advanced before this Tribunal.

a. Compliance with the Supreme Court ruling

64.  The Respondent accepts that if the limitation period issue is resolved in the Claimant’s
favor, the Respondent should respond to the expropriation that the Claimant said was effected by
the alleged failure to comply with the 1993 Supreme Court ruling. Accordingly, it will do so.

b. The Refusal to Pay the October-December 1997 Rebates

65. Mexico also accepts that the second alleged expropriation, the refusal to pay [EPS rebates
for October-December 1997, was a properly notified expropriation claim under Article 2103(6)
and must be addressed. '

1 Letter from Donald C. Lubick to Tomas Ruiz, 17 February 1999. [CM 05769]. [This Counter-Memorial
refers to exhibits by citing the sequentially-numbered page on which they are contained in the
accompanying exhibit volumes. The letters “CM” are used to avoid confusion with the numbering system
for the exhibits in the Memorial, which the Claimant referenced with the prefix “App.”).]

20 Claimant’s Notice of Arbitration, at p. 4: *In this case, the competent authorities have acted... After
detailed discussions, the competent authorities reached an agreement that is set forth in a letter from Donald
Lubick, Assistant Secretary for Tax Policy of the United States Department of the Treasury, dated February
17, 1999, and a letter from Tomas Ruiz, Under Secretary of Revenue of the Mexican Ministry of Finance
and Public Credit, dated February 18, 1999 (Exhibit D). This agreement bars NAFTA arbitration of claims
based on certain Mexican legislation effective January 1, 1998, but allows the other expropriation claims
asserted by CEMSA under NAFTA to proceed to arbitration.”
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c. The New “Creeping Expropriation” Claim

66. At paragraphs 148-149, the Memorial lists the “measures” said to be at issue 1n this
proceeding. The two alleged expropriations discussed above are listed at paragraph 149(a) and
(c). In addition, at least one other new allegation of expropriation is made at paragraph 149:

(d) Respondent’s decision in November or December 1997. for the
benefit to cigarette producers, to terminate future cigarette exports
by CEMSA by denying IEPS rebates to CEMSA on exports.. L

67.  This is described throughout the Memorial as a “creeping expropriation” comprising a
“pattern of conduct™ dating back to 1991 which culminated in “the final extinction of CEMSA’s
cigarette export business in late 1997 At other points the Claimant alleges that, since 1990,
senior Mexican officials have engaged in “a sustained campaign to drive CEMSA out of the
cigarette export business by illegal and discriminatory manipulation of the IEPS tax law that
culminated in the measures taken by Respondent in 1997 to shut down CEMSA’s export
business for the third time>. The Claimant also recasts events occurring prior to January 1,
1994 as part of a “continuing breach” to support the novel proposition that any impediment to
CEMSA’s ability to claim IEPS rebates on cigarette exports prior to NAFTA’s entry into force
was a “breach of international law” for which the Claimant may now demand compensation
under Chapter Eleven of the NAFTA. '

68. Putting aside the attempt to make out a breach of international law prior to NAFTA’s
entry into force (which cannot succeed given the Tribunal’s Interim Decision™) this alleged
“creeping expropriation” measure (if it can even be called a measure) was not reviewed by the
competent authorities pursuant to Article 2103(6).

69.  Indeed, it is a palpable attempt to evade the consequences of the competent authorities’
decision that the 1998 amendment to the Law was not an expropriation. With its removal from
the proceeding, the Claimant developed the “creeping expropriation” theory in which another
expropriation is said to have culminated just before the law was amended™. This is an
impermissible circumvention of the competent authorities’ determination.

70.  Due to the failure to comply with Article 2103(6), the Tribunal has no jurisdiction to
consider the “creeping expropriation” alleged to have culminated in late 1997. The Respondent

The rest of the allegations in paragraph 149 either fall outside the scope of the submission to arbitration or
are subsumed in and rebutted by the Respondent’s substantive defenses.

Memorial, paragraph 63.
Memorial, paragraph 46.
See Interim Decision at paragraph 62.

3 See paragraphs 149(c), 157, 166-168, 178, 189, 192,210, 214, 215, and 220 of the Memorial.
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has not consented and will not consent to the submission of this claim. It must be dismissed for
lack of jurisdiction and consent™.

"71.  Consequently, the Claimant’s submissions commencing at paragraph 150 through to
paragraph 187 of the Memorial must be disregarded.

72.  Any arguments that may be advanced herein in response to the “creeping expropriation™
claim are without prejudice to the Respondent’s primary position set out above and in no way
constitute an admission that the Tribunal has jurisdiction over this claim.

3. The Article 1105 Arguments

a. Those Bound Up in the “Creeping Expropriation”

73. The denial of justice arguments set out in paragraphs 197-211 of the Memorial are part of
the alleged “creeping expropriation™. Since the “creeping expropriation” claim cannot be
considered by the Tribunal, the alleged breaches of Article 1105 said to arise out of it also are
not properly before it.

74.  Accordingly, paragraphs 197-211 of the Memorial must be disregarded.

75.  Any arguments that may be advanced herein in response to Article 1105 are without
prejudice to the Respondent’s primary position set out above and in no way constitute an
admission that the Tribunal has jurisdiction over this claim.

b. Any Other Article 1105 Arguments

76. By operation of Article 2103(1), Article 1105 does not apply to taxation measures outside
the context of evaluating whether an expropriation was consistent with Article 1110. Therefore,
no breaches of Article 1105 can be advanced directly.

77.  Any arguments that may be advanced herein in response to Article 1105 are without
prejudice to the Respondent’s primary position set out above and in no way constitute an
admission that the Tribunal has jurisdiction over this claim. h

Had the “creeping expropriation” allegation been put to the competent authorities, Mexico would have
asked the U.S. competent authority to agree that it could not have been an expropriation. As the Claimant
did not identify this alleged measure for review, the competent authorities of Mexico and the United States
were never given the opportunity to address this issue.




4. The National Treatment Claim

78. The Tribunal permitted the Claimant to add a claim that Mexico has denied national
treatment to his enterprise because, it is alleged, Mexico has not subjected Mexican-owned
investments, in like circumstances, to the same treatment.

79.  Inlight of the Tribunal’s ruling, the Respondent will address this claim.

80. There is a nexus between the facts relating to the alleged breach of national treatment and
an additional defense that will be advanced in Parts VI and VII below.




IL STATEMENT OF FACTS

81.  Asrequired by Article 38(3) of the ICSID Additional Facility Rules, the Respondent
must set out any additional facts related to the claim in the Counter-memorial.” It will do soe here.

82.  Inreviewing the juridical facts set out below (the applicable statute and related court
disputes), it is important to note the important distinction between (i) the determination of the tax
rate applicable to particular types of transactions and (ii) the ability of a person to obtain a rebate
of a tax paid by another person. The 1993 Supreme Court decision dealt only with the former,
while the Claimant’s subsequent dispute with SHCP involves only the latter.

A. The IEPS Tax”’

83. Under Article 1 of the Federal Fiscal Code (the “Fiscal Code™), natural and juridical
persons are under an obligation to contribute to public expenditures, as provided for in the
specific laws. Article 2 of the Fiscal Code provides:

Taxes are contributions provided for in a law, other than those
established under sections 11, III and IV of this article [social security and
improvement contributions, and user fees], that natural or juridical
persons that are in the legal or factual situation determined in the same
law shall pay.

84. The special tax on production and services (“IEPS”) is such a contribution, i.e., a tax. It
is regulated by the Special Tax on Production and Services Law (the “IEPS Law™).

85.  In 1981, Mexico underwent an important fiscal reform concerning indirect taxes on
goods and services. Various taxes with special characteristics and that constituted the most
important sources of revenue were all consolidated in the IEPS Law. The general design, the
technical structure and operation of the IEPS Law, as it relates to processed tobacco, has
basically remained the same since its origins, although the underlying methodology of the tax
has changed several times™.

86.  Under the 1990 IEPS Law —which incorporates taxes on a number of different types of
goods— the activities of selling domestically, importing and exporting the goods listed in Article
2, section I of the Law, as well as providing certain services, triggered the IEPS; that is, carrying
out these activities generated liability for the tax.

87.  Inaddition to listing the products subject to the IEPS, Article 2 section I established the
applicable tax rate for each product. In the case of domestic sales and imports of cigarettes, the
rates were 139.3% from 1990 through 1994, and 85% from 1995 through 1997. The IEPS rate

The relevant provisions of the IEPS Law as it existed during the 1990s are in Volume 10 of the exhibits.
See also witness statement of Rafael Obregon Castellano [CM 06098].

# Ibid. at paragraph 18.




| on exports of cigarettes from 1990 through 1997 was 0%. As from 1992, only exports to
f countries that were not considered low income tax jurisdictions (tax havens) —in general,
E countries with an income tax rate above 30%— were eligible for a 0% rate.

3 88. As a general rule, under Article 11 of the Law the sales price for each transaction in the
distribution chain is the taxable base for the calculation of the IEPS —i.e. the value upon which
the rate is applied. However, for cigarettes the taxable base is always the sales price to the
retailer (i.e., the price paid by the retailer to a wholesaler or distributor). This provision
additionally establishes that a tax for the sale of cigarettes shall not be paid on subsequent sales.

" The tax previously paid thereafter becomes a component of the retail price, as cost. Article 8,
section IV further confirmed that, in the case of cigarettes, the tax shall not be paid in sales to the
general public, unless the seller is a producer or first purchaser.

89.  Article 4 (which applied to all of the taxes covered by the IEPS Law, not just the taxes on
cigarettes) established who was responsible for paying the tax to the Treasury, where it was to be
paid and how it was to be paid or credited, as well as the qualification requirements for a credit.
It provided that the taxpayer shall pay at the authorized offices the difference between the tax
owed and the tax transferred by others to the taxpayer that was creditable®. In order for the IEPS
to be creditable, the following requirements had to be met:

a) The taxpayer must have performed activities that engage the tax (e.g., importation
and domestic sales) which is sought to be credited upon the sale or exportation of
goods.

b) The goods must have been sold or exported without change in their state, form, or
composition.

c) The tax must have been transferred to the taxpayer expressly, and stated

separately in the purchase invoices.

90. As stated above, in the case of cigarettes, however, Article 11 provided that a tax shall
not be paid in sales subsequent to the sale to the retailer. Thus, the tax assessed at the outset on
the basis of the wholesale price to the retailer is triggered by the sales made only by producers
and first-hand purchasers. -

91. Article 19 set out additional obligations of the taxpayer, including keeping proper -
accounting records, and issuing invoices transferring the IEPS expressly and separately, except
on sales to the general public unless so requested by the purchaser.

92.  The purpose of transferring the tax expressly and separately is to allow it to be credited
subsequently. Where the purchaser cannot legally qualify for a credit in the tax —such as
purchasers like the Claimant’s vendors who re-sold the goods domestically— invoices expressly

» If the tax is “creditable,” a person essentially can take credit for having paid the tax, even though it was

originally paid to the Treasury by another. The reconciliation (accreditation) is made by subtracting the
creditable tax paid on purchases from the full amount of tax owed.
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transferring the tax and stating it separately were not necessary, although nothing precluded the
1 purchaser from requesting them. However, in the absence of such invoices, the tax had not been
¥ (ransferred and the purchaser could not transfer it in turn to its customers. The right to request

k. the tax to be transferred expressly and separately lies with the purchaser to whom the tax can be
¥ iransferred directly. Persons lying further along the commercial chain, such as the Claimant,

¢ would have had to ask their vendors to request it from the vendor’s suppliers.

93, In 1991, Article 2, section III of the Law was amended in order to specify that a 0% rate
applied to final exports, under the terms of the customs legislation, by producers and bottlers of
the goods and, by foreign trade companies, as well as by persons entering into contracts with
producers and bottlers, including for sale abroad, as long as they complied with certain
requirements to be issued by SHCP. In 1992, Article 2, section III was amended again in two -
relevant respects: it reverted to the system in force in 1990, making all final exports eligible for
application of the 0% rate, but it limited the applicability of that rate to final exports to countries
that were not considered low income tax jurisdictions. Rule 121-B of the fiscal regulations for
1991 issued by SHCP defined foreign trade companies as those that purchased the products they
exported directly from the producers or bottlers.

94. Although the IEPS Law changed in certain respects virtually every year, Article 2,
section 111 did not change in any material respect after 1992. There were also no material
changes from 1990 through 1997 to articles 1, 4, 8 and 11 of the IEPS Law. These articles set
out the fundamental concepts of the tax, its subjects, object tax base, and the requirements for
payment and the accreditation of the tax. They remain in force today.

95.  In 1997, the Foreign Trade Miscellaneous Regulations (Resolucion Misceldanea de
Comercio Exterior para 1997) extended the application of the 0% rate to final exports destined
to countries considered as low income tax jurisdictions, provided that the goods were imported
for final consumption in such countries, and that the exporter notified SHCP that their sales were
to non-related parties, i.e., at arms-length™.

96. On 1 January 1998 Articles 11 and 19 of the IEPS Law, among others, were amended. A
phrase was added to the third paragraph of Article 11, which clarified that, in the case of
cigarettes, the accreditation or the rebate of the IEPS on cigarettes is not allowed on sales _
subsequent to those made to the retailer. Also, Article 19 section XI imposed an obligation on
exporters of certain goods, including cigarettes, of registering in the Sectarial Exporters Registry,
in order to be entitled to apply the 0% IEPS rate on exports. Such a requirement is not an export
restriction. Registration is only required in order to benefit from the application of the 0% IEPS
rate.

B. The Mechanics of Tax Rebates

97. The Federal Fiscal Code (Cédigo Fiscal de la Federacion) provides that SHCP shall
refund any amounts paid in excess by taxpayers, or grant rebates where so allowed by the

50 CM 03782.
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specific tax laws (Article 22)°'. As stated above, Article 4 of the IEPS Law provides that
taxpayers shall pay the difference between the creditable taxes transferred and the taxes owed.
If, however, the taxpayer ends up with a positive balance, i.e., where the amount of the tax
transferred to the taxpayer is greater than the amount of the tax it owes. Article 5 of the Law
provides it may request SHCP to rebate that amount, provided that it complies with the
applicable requirements.

98. Whether the taxpayer ends up with a positive IEPS balance depends on the amount of
taxes owed by reason of domestic sales, imports or taxable exports (to low income tax
jurisdictions), and the amount of creditable taxes transferred. A positive balance alone, however
does not establish a right to recover it. Whether a taxpayer is entitled to rebates depends on its
compliance with all other applicable requirements, such as having the proper documentation
showing that the tax has been expressly and separately transferred.

Y

99.  The rebate system, as provided for in the law, is built on trust in the taxpayer. Itisa
simplified system, requiring only certain information from the taxpayer to be included in a short
application (Form 32) which is then submitted to SHCP, accompanied in certain cases by
additional documentation. In the case of [EPS rebates for cigarette exports, no additional
information must be submitted with the application. The application is then processed and
approved or rejected within 50 days, on the basis of the information supplied by the taxpayer. In
the case of companies having a highly exporting company (ALTEX) certification from the
Secretaria de Economia (Economia, formerly the Secretaria de Comercio y Fomento Industrial
or SECOFI), SHCP is required to process applications within five days. This necessarily

- precludes SHCP from conducting a detailed review of the applicant’s entitlement to rebates
before paying.

100.  For such reason, the Fiscal Code expressly provides that granting a rebate in no way
constitutes a favorable resolution as to the applicant’s entitlement to the rebates requested and
obtained. Moreover, the Fiscal Code vests SHCP, for a period of five years following payment
of the rebates, with the authority to verify the correctness of the application and, therefore,
whether rebates were properly granted. The Code also provides that requests for or review of
additional information prior to granting or rejecting applications does not constitute a formal
exercise of a verification (facultades de comprobacion).

101.  The reason why the system operates in this manner is to benefit taxpayers by providing
an efficient and expeditious mechanism, especially in the case of ALTEX companies. It would
be impossible for SHCP to conduct a thorough review of each application in order to verify at
the outset the applicant’s entitlement to rebates (in the year 2000 SHCP processed over 1.1
million rebate applications), but more importantly, this could not be done within the legal
timeframe for processing applications. Taxpayers, however, are required to provide truthful
information and are not exempt from complying with all legal requirements, such as obtaining
proper documentation and keeping adequate accounting records that will allow SHCP to
subsequently verify whether rebates were properly made.

3 First witness statement of Eduardo Diaz Guzmén [submitted by Respondent to Claimant and Tribunal on 5

March 2001; second witness statement of Eduardo Diaz Guzman [CM 06008].
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C. The 1993 Decision of the Supreme Court of Justice: Litigation by
Lynx and CEMSA to Challenge the 1991 Amendment®

102. InFebruary 1991, Lynx and CEMSA initiated separate amparo proceedings challenging
the constitutional validity of Article 2, section III of the IEPS Law in force during 1991 which
Jimited the person entitled to eligibility for the 0%. Lynx and CEMSA had the same legal
counsel™.

103. The Lynx and CEMSA amparos also challenged actions taken by SHCP related to
implementation of Article 2, section III: (i) rule 121-B of the fiscal regulations for 1991,
applicable to the IEPS Law (misceldnea fiscal), which limited the definition of foreign trade

_enterprises to those that purchased the exported goods directly from the producers and bottlers,
and (i1) written instructions issued through an internal telex by SHCP’s Technical Director
General for Revenue that rebates should be granted only to such persons.

104. The amparos essentially alleged that these measures infringed upon the constitutional
principle of “equality of taxpayers™ by excluding all other exporters from the possibility of
obtaining the 0% rate. The amparos did not challenge any other part of the governing statute,
including the provisions of Article 4 setting forth the documentary requirements for rebates of
tax paid by others.

105.  In April 1991, the Fifth District Judge in Administrative Matters dismissed CEMSA’s
amparo in part, but granted it in part because he concluded that the Secretary and Undersecretary

of SHCP had no authority to issue the implementing fiscal regulations for 1991, including Rule
121-B.

106. On 7 and 8 May 1991, respectively, both SHCP and CEMSA appealed the amparo
decision, which was heard by the Supreme Court of Justice.

107.  On 17 July 1991, the Claimant, on behalf of CEMSA, filed a criminal complaint against
the SHCP officials responsible for the enactment of the 1991 amendment to Article 2 section III
of the IEPS Law, for abuse of authority and conspiracy. The complaint was later dismissed on
the grounds that acts complained of were administrative matters and had been brought before the
competent judicial authorities by the Claimant, and they were sub judice.

108. On 18 August 1993, the Supreme Court issued its decision in favor of CEMSA. It
concluded that the amendment to Article 2, section III breached the principles of fiscal generality
and equality because, prior to the amendment, the law allowed the application of the 0% rate to
final exports of the subject goods, in an objective manner, regardless of who exported, while
under the amended provision the application of the 0% rate depended on persons-based criteria.

z See generally witness statement of Ramiro Gonzalez Luna. [CM 06085]

Witness statement of Oscar Roberto Enriquez Enriquez at paragraph 3 (submitted with the Claimant’s
Memorial).




The Court noted that it had arrived at the same conclusion in the Lynx amparo™. The Court
found no need to review SHCP’s arguments regarding its authority to issue Rule 121-B. because
the finding of unconstitutionality of Article 2, section 111 necessarily affected its implementing
acts, such as Rule 121-B. The Court modified the District Judge’s decision accordingly®.

109. The Supreme Court did not address the entitlement to rebates by CEMSA, because it was
not an issue before it. It limited its considerations to the application of the 0% rate. As
explained above, the application of the 0% rate means nothing more than assessing a 0% tax on
export transactions. This alone says nothing concerning actual tax liability or the ability to
obtain rebates. Those issues are regulated infer alia under Articles 1, 4 and 5 of the IEPS Law:
they are not part of Article 2 at all. Thus, the application of a 0% rate results only in a tax
assessment of zero at the border, but 1t does not automatically result in a positive IEPS balance.
Entitlement to rebates in respect of taxes paid by others and transferred required compliance with
all other applicable provisions, including Article 4 of the IEPS Law. None of these issues were
brought before the Supreme Court, and it did not rule on them.

110. Following the Supreme Court’s decision, CEMSA submitted an application to SHCP on
7 September 1993, for rebates in connection with exports made in 1991. However, the Supreme
Court had not yet remanded its decision to the District Judge, and the decision had, therefore, not
yet been officially notified to the parties. Thus, on 18 October 1993, Rosa Maria Reza Sosa, the
Local Collections Administrator, inquired with the Administracion General Juridica de Ingresos
(Legal Counsel for Revenue) as to the status of the decision, specifically, whether it was final®.

111. The record was remanded to the District Judge on 27 October by the Secretary of the
Court, who requested the Judge to formally notify it to the parties. The Judge then notified it on
8 November, and requested the responsible authorities cited by CEMSA in its amparo pleadings
(the Congress, the President, the Secretario de Gobernacion, and the Secretario, Subsecretario de
Ingresos and Director General Técnico de Ingresos of SHCP) to inform him how they had or
would comply with the Supreme Court’s decision™. '

D. SHCP’s Compliance With the Supreme Court Ruling

112.  Contrary to the Claimant’s allegation that SHCP did not take any steps to implement the
1993 amparo judgment “for months™, the record shows that when the District Judge, having
received the record from the Supreme Court, gave formal notice to the parties® SHCP responded

# Lynx had obtained a judgment from the Seventh District Judge and on appeal from the Supreme Court of

Justice on similar grounds.
* CM 02464.
3 CM 02537.

CM 02541. The 24-hour time limit is a routine requirement of court orders of this nature, used to indicate
that the court desires a prompt response. It should not be construed as indicating that the court was
specially concemned about the situation. ‘

38 CM 2540.




, promptly to the notices received from the Judge and all complaints, accusations and demands
¥ received from the Claimant™.

113.  On 24 November 1993, Procurador Fiscal de la Federacion, Roberto Hoyo D’ Addona,
informed the District Judge that no acts by the authorities were required to comply with the
Supreme Court’s judgment®. The act of the President complained of by CEMSA was the
promulgation of the amendment to the IEPS Law; the acts of the Secretary were passing Rule
121-B and allegedly initialing the amendment prior to promulgation*'. Given the nature of these
acts, there was nothing to be done by the President or the Secretary to comply with the judgment.
The Tribunal should note that a finding of unconstitutionality does not mean striking down the
measure; it simply results in the non-application to the specific claimant of a measure that
otherwise continues to exist. Furthermore, the specific provision reviewed by the Supreme Court
—the Article 2, section III that was in force in 1991— had subsequently been repealed by
Congress on January 1, 1992.

114.  On 26 November 1993, the Claimant wrote to SHCP to demand payment of 810,584
pesos for IEPS rebates in connection with positive balances for the months of November 1990
(50,446 pesos), January 1991 (107,440 pesos) and April 1991 (61,713 pesos) plus a “financial
cost” and interest””. On 8 December he complained to the District Judge that SHCP had not yet
complied with the judgment®. On 9 December the Claimant, on behalf of CEMSA, threatened to
file a criminal complaint against Lic. Rubén Aguirre Pangbum and to pursue the criminal
complaint against Undersecretary Gil Diaz (which had been dismissed) in connection with the
1991 amendment. On 10 December he demanded that SHCP make immediate payment of
CEMSA’s claim for IEPS rebates on alcoholic beverages and tobacco products exported in 1990
and 1991 in order to comply with the Supreme Court judgment™.

115.  On 14 December the District Judge again directed SHCP (and other Government organs)
to inform the court as to how it would comply with the final judgment of the Supreme Court. On
31 December the Procurador Fiscal de la Federacion reiterated that no acts by the President or
the Secretary were required to comply with the judgment®.

The 27 October 1993 memorandum cited by the Claimant (Memorial p. 20, paragraph 30) as evidence that
SHCP did not intend to comply with the Supreme Court’s decision in fact is nothing of the kind. Rather it
is an evaluation of public threats by the Claimant and a criminal complaint against SHCP officials accusing
them of having submitted to Congress the amendments to the IEPS Law enacted in 1991, as well as the
implementirig regulations. This criminal complaint was dismissed.

0 CM 02546.

SHCP denied that the Secretary had initialed the amendment. Thus, District Judge dismissed the amparo in
respect of that act. The Supreme Court subsequently confirmed the dismissal on that basis.

# CM 04300.
4 CM 04325.

As noted, Economia's records do not show any exports of cigarettes by CEMSA during this period. Also,
as noted further below, CEMSA only applied for rebates in connection with exports of alcohalic beverages.
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f 116.  On 10 January 1994, Ramiro Gonzalez Luna, Director de Procedimientos Legales
(SHCP Director of Legal Procedures, Tax Policy) advised the Procuraduria Fiscal de la

B Federacion that the Supreme Court judgment related only to the application of the 0% rate, but
| that did not automatically require granting tax rebates, because CEMSA remained obliged to
comply with all other legal requirements established by law, including the requirements
stipulated in Article 4 of the IEPS Law. He also advised that the judgment only applied to the
law in effect in 1991 because the provision at issue —Article 2, section [Il— was amended on 1
January 1992%.

117. On 13 January 1994, the Procurador Fiscal de la Federacion informed Local Collections
Administrator, Rosa Maria Reza Sosa, that the judgment of the Supreme Court was final, and
that SHCP was required to apply the 0% rate to CEMSA. He also noted CEMSA had to comply
with all other applicable legal provisions, including Article 4 of the IEPS Law". :

118. The Claimant sent a letter to the Procurador Fiscal on 19 January 1994 accusing him of
obstruction of justice and abuse of authority for having issued the 13 January letter to Ms. Reza
Sosa requesting that CEMSA comply with the applicable legal provisions. He also advised that
he had initiated a criminal complaint against Undersecretary Gil Diaz (notwithstanding that it
already had been dismissed)®.

119. By letter dated 24 January 1994, Ms. Reza Sosa informed the Claimant that to enable
SHCP to comply with the Supreme Court judgment, CEMSA should provide purchase invoices
—for goods exported in January and April 1991— showing the IEPS transferred expressly and
separately in the sum of 107,440 pesos and 61,713 pesos, respectively”. :

120. By letter dated 24 January 1994, the Claimant protested the requirement to produce
invoices, stating that the judgment of the Supreme Court was “absolute, unconditional and
unquestionable [and] ... granted me the 0% rate ... period.” He again accused Undersecretary
Gil Diaz of being a “criminal™®. In his Memorial, the Claimant contends that he “continued to
object vigorously to the imposition of impossible conditions on CEMSA by SHCP before SHCP
would perform its obligations under the order of the Supreme Court”, and suggests that
“CEMSA returned to court and obtained another order requiring evidence of compliance within
24 hours from SHCP dated February 3, 19947\ '

121. The evidence shows, however, that by letter dated 27 January 1994, the Claimant
expressly complied with the legal requirements and produced the requested invoices, with the

16 CM 02551.
& CM 02555.
“® App. 0264 (exhibit to Memorial).
® CM 02557.
% CM 02558.

3 Memorial at paragraphs 37 and 38.
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{EPS separately stated, albeit stating that he was doing so “under protest™ *2. All of the invoices
| were for purchases of beer and alcoholic beverages, not cigarettes. He demanded payment of

f 827,154 pesos: 50,446 pesos corresponding to a positive balance obtained in November 1990,
. prought to present day value on the date of the application at 72,484.31 pesos, plus interest of
57,480 pesos; 107,440 pesos corresponding to a positive balance obtained in January 1991,
brought to present day value on the date of the application at 147,891 pesos, plus interest of
109,513 pesos; and 61,713 pesos corresponding to a positive balance obtained in April 1990,
brought to present day value on the date of the application at 82,084.46 pesos, plus interest of-
55,243 pesos. He also claimed a “financial cost” in an amount equal to the present day value of
the base claim. In other words, he was claiming twice the present day value of his base claim,
plus interest™.

122.  On 31 January 1994, SHCP informed the District Judge as follows:

In order for the Honorable Judge [to] be informed of the actions taken by
the undersigned authorities, identified as responsible [i.e. the authorities
responsible for the acts challenged in the amparo], for purposes of
complying with the decision dated 18 August 1993 by the Honorable
Sunreme Court of Justice acting in full, [ hereby inform you of the
following circumstances:

By official letter No. 102-A-14-11-1-b-1-910 dated 24 January 1994,
notified to the Claimant on the same day that the letter in question was
issued, the Local Collection Administration of the East in the Federal
District, Local Collection Administration, requested Corporacién de
Exportaciones Mexicanas, S.A. de C.V. to supply documents evidencing
the transfer of the special tax on production and services expressly and
separately, and comprising the amounts of rebates for the months of
January and April 1991 for which it applied.

In response to such requirement, as evidenced by copies attached hereto
as exhibits, citizen Marvin Feldman delivered on 24 January 1994 to the
Local Collection Administration of the East in the Federal District a
letter whereby he makes several submissions, but failed to comply with
such requirement.

The reason why the authority made such requirement to the Claimant is
to be able to have the proper documentation showing the transfer of the
amounts of rebates that it applied for, since the authority cannot only
base its acts on statements by private parties; rather they must
demionstrate fully their entitlement and thus have certainty that the tax
was effectively transferred to the person applying for its rebate.

52 CM 02561.

Accordingly, the Claimant’s assertions in Memorial paragraphs 37, 39, and 40 that it was “impossible” for
CEMSA to comply with the document requests, and that “no invoices separating the tax were required”, are
contradicted by the record.
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The foregoing is so because Article 4 of the Special Tax on Production
and Services Act imposes a number of requirements in order to credit the
tax and, in section I1I, it specifically refers to the tax having to be
expressly transferred to the taxpayer and stated separately in the
supporting documents. Such measure is justified so that the authority
may verify that the tax rebate being applied for has been effectively paid
to the Federal Treasury, otherwise the authority would be under an
obligation to refund amounts possibly not paid to the Treasury based
only on the taxpayer’s statement requesting a credit balance.

The foregoing is hereby notified so that Your Honor may be fully aware
of the acts being undertaken by the authorities in order to comply with
the terms of the Decision. > [Emphasis added]

123. By this letter, SHCP stated its view to the District Judge that CEMSA, having been found
to have a right to the application of the 0% rate on exports of goods subject to the IEPS, was
nevertheless required to comply with Article 4 as written by Congress.

124.  On 3 February 1994, the District Judge again directed SHCP (and other Government
organs) to inform him as to how it would comply with the final judgment of the Supreme Court.
The Judge recorded the information provided by the Procurador F iscal de la Federacion
regarding compliance by the President and the Secretary of SHCP, and ordered that this be
notified to the CEMSA so that it could reply as it saw fit*. CEMSA never objected.

125.  On 8 February 1994, the Procuraduria Fiscal requested Rubén Aguirre Pangburn,
Administrador General Juridico de Ingresos, to inform the District Judge regarding compliance
with the Supreme Court judgment®. The following day it notified Local Administrator, Reza
Sosa, of the Judge’s order of February 3, and instructed her to fully comply with the Supreme
Court’s judgment, in connection with CEMSA’s application for IEPS rebates, as well as to
inform the Judge of actions taken in relation thereto”’. On the same day the Procurador F iscal,
Roberto Hoyo d’Addona, informed the Judge of the instructions given to the Local
Administrator®.

126. Having reviewed the documentation supplied by CEMSA, on 10 February 1994, Local
Administrator, Reza Sosa, requested the Federal Treasurer to issue payment of 428,645 pesos to
CEMSA, the sum comprised as follows:*

a) 50,446 pesos for the November 1990 IEPS rebate;

* CM 02577.
» CM 02579.
% CM 02580.
57 CM 02581.
8 CM 02582.
» CM 02584,
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b) 105,389 pesos for the January 1991 IEPS rebate. plus a 42,208 pesos for inflation
adjustments (to bring it to present day value), plus 95,790 pesos for interest; and

c) 61,712 pesos for the April 1991 IEPS rebate, plus 21,173 pesos for inflation, plus
51,927 pesos for interest.

127. By letter dated 11 February 1994, the Procuraduria F iscal remitted to the District Judge
a copy of the letter sent to the Treasurer the day before by the Local Administration. .

128. On 21 February 1994, SHCP paid CEMSA 428,645 pesos in settlement of CEMSA’s
claims for IEPS rebates owing for November 1990 and January and April 1991.-Payment was
received by the Claimant on that date®. On 1 March 1994, the Procuraduria Fiscal remitted a
copy of CEMSA's receipt to the District Judge®'.

129.  On 4 March 1994, SHCP again notified the District Judge that the Treasury had been
requested to pay CEMSA 428,645 pesos in settlement of its claims for IEPS rebates in
November 1990 and January and April 1991, including adjustments for inflation and interest®:.

130.  On 28 March 1994, the Claimant submitted a letter to SHCP requesting payment of
20,440 pesos for IEPS rebates that had been omitted as follows:

a) 3,462 pesos for November 1990,
b) 13,248 pesos for January 1991; and
c) 3,730 pesos for April 1991.%

131. Having reviewed the above information and supporting documentation provided by

CEMSA, on 21 April 1994, Local Administrator, Reza Sosa, instructed the Treasury to issue a

further payment to CEMSA in the sum of 20,440 pesos. She explained that SHCP earlier

authorized a payment of 428,645 pesos (including applicable amounts for inflation and interest)
but the amount should have been 449,085 pesos™.

132.  As noted in an internal note dated 22 February 1994 from Pablo Chavez Holguin,
Subprocurador Fiscal de Amaros, to Roberto Hoyo d’Addona, Procurador Fiscal de la
Fedeacion, the Claimant had insisted that SHCP had not fully complied with the Supreme Court
judgment because approximately half of the money claimed was still outstanding.

60 CM 02587.
o CM 02590.
6 CM 02591.
o CM 02597.
o CM 02599.

28




33, On 26 April 1994, Local Administrator, Reza Sosa, informed the District Judge that the
- casury had paid CEMSA 428,645 pesos on 10 February 1994 and that the Claimant had
frequested an additional 20,440 pesos resulting from a difference in the calculations. Payment in
P ihat amount had been authorized on 21 April 1994. She further informed the court that the
;'payments included amounts corresponding to adjustments for inflation and interest, but not the
 Claimant’s demand for “financial costs”, there being no provision for payment of such costs

P under the Fiscal Code.

‘.j; 134.  On 29 April 1994, the Treasury issued a check to CEMSA for 22.440 pesos, which the
# (laimant received on 25 May 1994%.

135. On 30 June 1994, CEMSA’s lawyer, Oscar Roberto Enriquez Enriquez, petitioned the

District Judge for an order directing SHCP to allow CEMSA to export cigarettes at the 0% rate

in the future. He stated that although SHCP had paid CEMSA’s IEPS rebates for 1990 and 1991,

it had failed to fully comply with the judgment of the Supreme Court because it refused to
_recognize CEMSA’s right to continue to obtain JEPS rebates®.

136. The District Judge responded as follows:
Mexico City the 5 day of July 1994.

Having seen the document in question, signed by the attorney for the
plaintiff Corporacién de Exportaciones Mexicanas, S.A. de C.V.[...]

Regarding its request for an order directing the responsible authorities to
comply with the judgment in the present matter; inform the claimant that
said requirement from the responsible authorities in this [amparo]
proceeding is denied, given that, as can be seen from the documents n
the record in the present matter and submitted by the responsible
authorities, there exists a principle of compliance with the judgment.
Therefore, the claimant should have recourse to appropriate remedies.

. r r
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137. It should be noted that, because the decision of the Supreme Court applied only to Article
2, section 111 as it was in force in 1991, the alleged failure to recognize CEMSAs right to obtain
rebates was beyond the scope of the judgment. Thus, the District Judge refused CEMSA’s
request and rather directed it to pursue appropriate remedies.

138.  On 26 June 1996, the District Judge noted there were no records regarding compliance
with the Supreme Court’s decision by the Subsecretario de Ingresos and the Administrador

i General Juridico de Ingresos, and directed them to inform him as to the steps taken in that
4  regard. He directed this request to the Secretary on 16 August 1996°.

6 CM 02601.

o CM 02609.
. CM 02610.
j CM 02611.

29




139. On 7 September 1996, the Procurador F: iscal de la Federacion, Ismael Gomez Gordillo,
I responded on behalf of the Secretary. He informed the Judge that:

a) the act attributed to the Subsecrerario had been the issuance, in absence of the
Secretary, of Rule 121-B. Thus, given its nature as a general, impersonal and
abstract legal provision, there were no acts required of him to implement the
judgment of the Supreme Court;

b) similarly, given the nature of the telex issued by the Administrador General
Juridico de Ingresos, there was nothing to fulfill under the stated resolution; and

c) as to CEMSA’s requests for rebates he reiterated that two checks were paid to
CEMSA —one for 428,645 pesos in February 1994 and another one 20,445 pesos
in May 1994— for IEPS rebates owing for November 1990 and January and April
1991, including amounts payable for inflation and interest.*®

140.  Procurador Gémez Gordillo explained that the court was informed of the payments in a
timely manner. He requested the District Judge to note in the court’s records that SHCP had in
fact complied with the judgment™.

141. By letter to the District Judge dated 30 October 1996, Lic. Oscar Enriquez, on behalf of
CEMSA, expressly confirmed that SHCP had complied fully with the judgment of the Supreme
Court, and requested that the case be closed™.

142. In summary:

a) contrary to the Claimant’s contention that CEMSA had a “cigarette export
business” in that SHCP “shut down for the first time” when the 1991 amendment
was enacted, the record shows that CEMSA’s requests for IEPS rebates in
November 1990-91 related solely to exports of beer and alcoholic beverages;

b) contrary to the Claimant’s contention that the 1993 amparo judgment entitled
CEMSA to claim IEPS rebates on cigarette exports without restriction in 1994
and thereafter, the record shows that the judgment was restricted to determining
the constitutional validity of the 1991 amendment to Article 2, section III which
limited the application of the 0% rate to certain exporters, which was repealed in
1992, in a manner consistent with the later ruling of the Supreme Court;

c) contrary to the Claimant’s contention that SHCP refused to pay CEMSA
everything it was owed for [EPS rebates, the record shows that SHCP paid the
IEPS rebates for 1990-91 in full (including amounts properly owing for inflation

69 CM 02613-14.

7 Witness statement of Ismael José Gomez Gordillo [CM 06029] at paragraph 16.

n

Memorial, paragraph 81.
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and interest) and declined only to pay the demanded “financial costs” for which
there was no provision under the Fiscal Code;

d) _contrary to the Claimant’s contention that the 1993 amparo judgment entitled
CEMSA to claim IEPS rebates on cigarette €Xports without meeting the
requirement 1n Article 4 to submit invoices with the IEPS separately stated, the
record shows that the issue was never put before the Supreme Court or the District
Judge;

e) contrary to the Claimant’s contention that when SHCP paid rebates in February
and April 1994 “no documentary requirements were imposed™ and “no invoices
separating the tax were required”, the record shows that SHCP expressly required
CEMSA to comply the documentary requirements imposed by Article 4 of the
IEPS Law, and indeed the Claimant acquiesced to that requirement by submitting
the requested invoices expressly separating the tax. This allowed SHCP to
approve his rebate applications for 1990 and 1991; and

f) contrary to the Claimant’s contention, SHCP fully complied with the Supreme
Court judgment, as early as April 1994, as ultimately admitted by the Claimant in
1996, when he finally gave up the claim for a “financial cost™. '

143. The judgment of the Supreme Court was fully implemented.
E. Exports of Cigarettes by CEMSA in 1992

144.  After the IEPS law was amended in 1992, CEMSA began to export cigarettes. The
Claimant alleges that CEMSA claimed IEPS rebates. The Respondent is unable to confirm or
deny this, as SHCP no longer has the pertinent records. Under internal guidelines, SHCP keeps
records for a period of five years, after which they are regularly destroyed™.

145. The IEPS rate was then 139.3%.

146. Economia’s export records show that CEMSA exported cigarettes valued at 1,042,302
U.S. dollars during 1992. CEMSA’s shipments, sent by air on all but one occasion, went to nine
different overseas destinations: (Germany, France, Switzerland, Austria and the Netherlands in
Western Europe and Bulgaria, Romania, Hungary and the Soviet Union in Eastern Europe™.

147. The Claimant alleges that Lic. José Antonio Riquer, then Regional Tax Administrator,
“confirmed CEMSA’s eligibility to obtain IEPS rebates” under the 1992 amendment to the IEPS

7 Official letter of Angel Ramirez Castillo to Samuel Magaiia Mendoza, dated 16 May 1995, informing the
timeframe for keeping records in connection with tax collection. [CM 05987]
7 Witness Statement of Rolando Garcia Ramos [CM 06021}, Table 7.
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£ Law. Mr. Riquer denies it, and explains that his 1992 letter to CEMSA essentially restates what
¥ the law in force that year said, and that it is impossible to give his letter such a broad reading™.

148. On 6 February 1992, CEMSA made a formal inquiry to SHCP pursuant to Article 34 of
the Fiscal Code. Article 34 regulates in tax matters the general constitutional right of private
persons to make inquiries and the authorities’ obligation to reply in writing. It sets out a formal
procedure, whereby private persons may make inquiries regarding real and concrete situations in
order to obtain the SHCP’s authorized opinion”. SHCP, thus, responds to the terms on which
the private party makes the inquiry.

149. In the February 1992 inquiry, CEMSA made a vague inquiry, essentially requesting
confirmation that certain legal provisions said what they said. It did not present particular facts
and information that would have allowed SHCP to verify whether it complied with applicable
requirements, such as its plans to purchase from a retailer and not to obtain invoices with the tax
expressly and separately stated. Rather, in very general terms CEMSA requested confirmation
on the plain text of the law, and Lic. Riquer responded accordingly”.

150. - Specifically, in its 6 February letter, CEMSA transcribed Article 2, section III of the
IEPS Law, as it was then in force, and asked whether a person exporting goods under the
circumstances described therein would have a right to apply the 0% rate, and thus have a
creditable tax in accordance with Article 4, and if that resulted in a positive balance, that person
would have a right to claim a rebate in accordance with Article 5 in connection with Article 22 of
the Fiscal Code. Lic. Riquer confirmed that CEMSA would have a right to apply for a rebate
(not a right to obtain it), but that did not prejudge the entitlement thereto. Specifically, Article 22
of the Fiscal Code, cited by both in their respective letters, provides that payment of rebates in no
way implies a favorable resolution as to the entitlement to rebates. Furthermore, Lic. Riquer’s
letter further specified that it did not prejudge the information supplied by CEMSA, and that
SHCP expressly reserved its oversight and verification powers™.

151. The Claimant says CEMSA ceased exporting in January 1993 upon being informed by
SHCP that rebates would not be paid unless he could produce invoices with the IEPS separately
stated””. The Respondent has no evidence to confirm or deny this allegation. However, the
requirement stipulated in Article 4 —to obtain invoices that separately state the IEPS and
expressly transfer the tax to the purchaser— was then in effect, as it had been previously.

" Witness statement of Jose Riquer Ramos [CM 06060] at paragraph 2.

» Witness statement of Eduardo Diaz Guzmén [CM 06008]at paragraph 6.

¢ As described below, CEMSA made an Article 34 submission to SHCP on 12 December 1997 that set out

all of the pertinent details, and to which SHCP made a specific response. Consequently, it is clear that
CEMSA knew how to obtain an appropriate ruling from SHCP.

n Witness statement of José Antonio Riquer Ramos [CM 06060] at paragraphs 6-7.

7 Witness statement of José Riquer Ramos [CM 06060] at paragraphs 6 through 9. Letter from Lic. José

Riquer Ramos to CEMSA, dated 12 March 1992. [CM 04263]

ki Memorial at paragraph 22.
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£152.  The Claimant alleges that “at one point [in 1994], SHCP advised CEMSA that it was
frequired to present invoices separating the IEPS tax in order to obtain rebates while

' simultaneously denying that cigarette manufacturers were obliged to state the taxes separately in
E their invoices”, in reference to Rubén Aguirre Pangburn’s letter of 8 April 1994%. Lic. Aguirre’s
f Jetter was issued in response to a written inquiry by CEMSA on 25 March 1994. made in a

F manner similar to its 1992 inquiry to Mr. Riquer. CEMSA asked whether, in accordance with

. the IEPS Law, producers, bottlers and manufacturers of alcoholic beverages and tobacco were

under an obligation to issue invoices stating the IEPS expressly and separately.

153. Lic. Aguirre responded that, where CEMSA purchased alcoholic beverages, the vendor
was under an obligation to issue invoices transferring the IEPS expressly and separately.
However, in the case of cigarettes, in accordance with Article 11, only the producers and
importers were under an obligation to pay the tax assessed on the basis of the price to the retailer,
and consequently were not under an obligation to transfer the tax expressly and separately®'.

154. The Claimant subsequently requested an appointment with Lic. [smael Gomez Gordillo,
then Undersecretary for Revenue, and met with him on 21 April 1994 in order to express his
objection. Lic. Gomez Gordillo recommended that the Claimant submit a letter expressly
requesting that Lic. Aguirre’s opinion be reconsidered. The Claimant did so by letter dated 22
April, arguing that not just in the case of alcoholic beverages, but also in the case of cigarettes,

* the producers were under an obligation to issue invoices expressly and separately transferring the

155. By letter dated 10 May 1994, Undersecretary Gémez Gordillo replied®”. He modified
Lic. Aguirre’s opinion stating that CEMSA was entitled to be transferred the IEPS expressly and
separately when it acquired both alcoholic beverages and processed tobacco. That resolution
revoked Lic. Aguirre’s letter of 8 April. The Tribunal should note that such decision was not
issued pursuant to the Supreme Court’s judgment, which was outside Lic. Gémez Gordillo’s
sphere of competence, and because it related to a legal provision applicable in 1991 only, while
CEMSA’s inquiry was based on the law in force in 1994. Also, while Lic. Gémez Gordillo was
prepared to recognize that CEMSA had a right to obtain invoices stating the IEPS separately, he
had no authority to grant CEMSA a waiver from any express legal provisions*'.

156. The fact that CIGATAM was unwilling to sell to CEMSA directly was an issue .involving
private rights, and SHCP could not intervene in such matters unrelated to tax law. It had no
power to force CIGATAM to sell cigarettes to CEMSA.

Memorial at paragraph 42.
& Letter from Rubén Aguirre dated 8 April 1994. [CM 04318 ].

Witness statement of Ismael Gomez Gordillo [CM 06029), paragraph 4. Letter from Marvin Feldman to
Undersecretary Gomez Gordillo dated 22 April 1994 [Memorial App. 0292].

& Letter dated 10 May 1994 from Lic. Gomez Gordillo to Marvin Feldman. [CM 04332]
Witness Statement of Ismael Gomez Gordillo [CM 06029] at paragraphs 6-11.

33




157.  Also, if CEMSA was able to obtain invoices from its vendors stating the IEPS separately,
| GHCP was prepared to recognize that it was in compliance with Article 4 of the IEPS Law.
| Under the law, it is the purchaser who has the ability to request invoices expressly separating the
- tax. However, SHCP could not force CEMSA’s vendors to request such invoices from their
suppliers. If they did not request them and therefore were unable to transfer the tax to CEMSA,
it was also a matter beyond the fiscal sphere in which SHCP could not intervene.

158. Most importantly, if CEMSA considered that its rights were being breached. it had legal

remedies readily available. It later availed itself of those remedies, and the issues are sub judice.

159. Lic. Gémez Gordillo’s letter clearly stated that in every case CEMSA must have the IEPS
transferred to it expressly and separately in its purchase invoices. This was necessary because it
was the only means for SHCP to be able to effectively ensure that rebates were for taxes actually
paid to the treasury, especially in the case of cigarettes where the taxable base, and therefore the
actual tax, were otherwise unknown to the to the consumer. Allowing the IEPS to be assessed by
the purchaser without having proper invoices would have allowed the system to be abused. The
Claimant’s behavior in grossly over-stating rebates demonstrates the validity of this concern®.

160.  With the exception of CEMSA’s “test exports” in 1994 and 1995, CEMSA did not export
cigarettes again until 1996%.

F. The Commercial Issue Between CEMSA and CIGATAM

161. The Claimant’s financial records show that “Marlboro” cigarettes comprised 70% of
CEMSA’s cigarette exports in 1996-97 and that “Raleigh” cigarettes comprised about 20% of its
exports during the same period. Both are international brands produced and distributed under
license in Mexico by CIGATAM and La Moderna, respectively. The remaining 10% of
CEMSA’s cigarette exports consisted almost entirely of domestic brands, such as “Montana”,
“Rodeo”, “Fiesta”, and “Boots”, produced by La Moderna, and “Manhattan” and “Broadway”.
produced by CIGATAMY.

162. The central theory of the Claimant’s case is that Mr. Carlos Slim, whom the Claimant
contends owned 70% of CIGATAM, caused SHCP to illegally manipulate the administration of
the TEPS law in order to “put CEMSA out of the cigarette export business” and thereby preserve
an “illegal export monopoly” for CIGATAM. The Claimant makes no sirhilar allegation against
La Moderna, the producer of almost 30% of the cigarettes CEMSA exported in 1996-97.

163. Infact:

Ibid., paragraph 11. .
% Witness Statement of Rolando Garcia Ramos [CM 06021], Table 7.
Witness Statement of Noe Salazar Martinez [CM 06070], paragraphs 6-7.
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a) prior to 14 August 1997, CIGATAM was owned by Grupo Carso (71%) and
Philip Morris Latin America, Inc. (28.78%);*

b) on 14 August 1997, Philip Morris International Inc. (“PMI”) acquired an effective
49.9% interest in CIGATAM and a direct 50.1% interest in a newly incorporated
company, Philip Morris Mexico, S.A. de C.V.(“PMM");¥

c) PMM then assumed sole responsibility for the sale and distribution of all
CIGATAM products, including all Marlboro cigarettes produced in Mexico;”

d) " at all material times, CIGATAM and PMM were governed by the terms of
licensing agreements that restricted the export (and sale for export) of Philip
Morris brands, including Marlboro, produced under license by CIGATAM;”

e) neither CIGATAM nor PMM have ever exported (or sold for export) any Philip
Morris brands, including Marlboro.™

164. As will be explained in greater detail below, the record clearly establishes that
a) SHCP’s decision to seek the 1998 amendment to the IEPS law,

b) its resolutions denying CEMSA’s applications for IEPS rebates for cigarettes
exported in October, November and December 1997, and

¢) its initiation of an audit of CEMSA in July 1998

were all undertaken in accordance with applicable Mexican law and on the basis of genuine
fiscal considerations.

165.  The Claimant contends that CIGATAM refused to separate the IEPS on the invoices it
issued to purchasers of its produets, thus preventing Sam’s Club from issuing invoices with the
IPES separated to CEMSA, and that SHCP refused to compel CIGATAM to issue such invoices.
There is no corresponding allegation against La Moderna notwithstanding that it also issued
invoices without separating the IEPS. '

166. In fact:

Ibid., paragraph 9.
Ibid., paragraphs 11-13.
Ibid., paragraph 14.
Ibid., paragraph 15.
ibid., paragraph 16.
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a) On 8 April 1995, in response to a written request from the Claimant. the General
Legal Administrator of Revenue sent a letter informing him that producers were
under no obligation to transfer the IEPS expressly and separately™.

b) The Claimant appealed this determination to the Undersecretary of Revenue, Mr.
Goémez Gordillo, who reversed the earlier ruling and issued a resolution stating
that CEMSA had a right to have the IEPS expressly and separately transferred to
it when purchasing cigarettes and alcoholic beverages™.

¢) CIGATAM (and latterly PMM) did not separate the IEPS on sales invoices issued
to purchasers of their tobacco products because their customers did not require
separation of the IEPS for any fiscal purpose. According to CIGATAM, it did not
receive complaints from any customers, including Sam’s Club. Moreover, none
—including Sam’s Club— requested CIGATAM or PMM to issue invoices with
the IEPS separately stated™. '

d) The Claimant did not initiate legal proceedings against Sam’s Club or
CIGATAM. Instead, he complained that SHCP should take legal action against
CIGATAM on CEMSA’s behalf.

G. The Alleged Agreement to Exempt CEMSA from the Application of
Article 4 of the IEPS Law

167. On 1 December 1994, a new administration took office. The Claimant contends that he
got positive responses from the newly appointed officials after briefing them about the history of
the dispute. He claims that on 15 March 1995, he met with Dr. Pedro Noyola, then
Undersecretary for Revenue and reached an agreement with him that would allow CEMSA to
claim rebates on cigarette exports without obtaining invoices expressly transferring the I[EPS. He
alleges that Dr. Noyola only requested some «“cover” for this, in the form of a letter from the U.S.
Embassy in Mexico.

168. The Respondent firmly denies that there was any agreement and denies that SHCP acted
on the instructions of the U.S. Embassy or otherwise under its “cover”.

169. In early December 1995, the Claimant sent a number of letters to the newly appointed
officials, where he stated his demands:

» CM 04318.
a CM 04332.
Witness Statement of Noe Salazar Martinez [CM 06070], parag{aph 22.
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b)

d)

On 5 December, he sent Jaime Serra Puche, then Secretary of SHCP. a “red
folder” entitled “Fires to be put out” to which he attached “a kilo™ of documents
relating to the 1993 Supreme Court Decision®™.

On 6 December, he sent Undersecretary Noyola another letter accusing his
predecessor, Lic. Gomez Gordillo of criminal actions relating to an alleged
revision to the IEPS law. He also demanded that SHCP:

i) order CIGATAM and La Modema to expressly transfer the IEPS n their
Invoices;

i1) allow CEMSA to separate the IEPS itself under the strict supervision of
SHCP; '

1ii) order CIGATAM and La Modema to sell two containers of cigarettes each
week without taxes directly to CEMSA, in order to avoid judicial
intervention; or

iv) order Carlos Slim to designate CEMSA a casino, a bank charter, a
securities brokerage firm, or to sell to CEMSA Ocean Gardens,
Almacenes Nacionales, or else authorize CEMSA as an electricity plant, a
T.V. station, a telephone company, etc.”

On 7 December, he sent a letter to Lic. Antonio Lozano Gracia, then the Attorney
General (who was affiliated with the National Action Party (PAN), then the
opposition political party) claiming to be a good friend of Diego Ferndndez de
Cevallos, the former presidential candidate for the PAN, and referring to the
criminal complaint he had filed against former Undersecretary Gil Diaz (which
had been dismissed since 1992)*.

On 13 December, he sent a letter to Angel Ramirez Castillo, the Administrador
General de Recaudacion, requesting authorization to separate the IEPS directly in
accordance with the Supreme Court Decision”.

On 16 January 1995, he sent a Jetter to Fernando Heftye, then Administrador
General Juridico de Ingresos, referring to the 1993 Supreme Court decisions and
claiming that Lic. Gémez Gordillo, Rubén Aguirre and Roberto Hoyo had insisted
on imposing conditions on compliance. He raised again the issue of CEMSA

Letter from Marvin Feldman to Jaime Serra Puche dated 5 December 1995. [Memorial App 0174]
CM 04354,

Memorial App. 0176.

CM 04356.
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separating the tax itself and referred to the alternatives he had proposed to SHCP
to resolve the issue.'”

F170.  In early 1995 several SHCP officials met among themselves in order to discuss
CEMSA’s situation. Two conclusions were reached: (1) the 1993 judgment of the Supreme

¥ Court referred to the 1991 situation, and had no application in 1995 (the Law in question had

b been amended); and (2) the IEPS Law required having invoices transferring the [EPS expressly
101

and separately ™.

171.  SHCP officials met with the Claimant on several occasions in 1995. Lic. Heftye states
that they were always willing to try to be helpful, but that could not have been taken as a formal
favorable resolution by SHCP, much less an agreement with the Claimant. The Fiscal Code sets
out a specific procedure whereby private parties can make inquiries on concrete and real matters,
which may lead to SHCP issuing a resolution in writing. Only a favorable resolution in writing

/.. jissued in accordance with this procedure would create a right for the private party and bind

SHCP. Only a favorable resolution issued in this manner would be enforceable against SHCP
and could not be subsequently modified or revoked, except by the Federal Fiscal Tribunal'®.

172.  The Claimant's written and oral proposals were vague general statements, not specific

" inquiries on real and concrete situations pursuant to Article 34 of the F iscal Code. They

accordingly were not formulated to obtain official written responses from from SHCP'*".

173. . In any event, even when acting pursuant to Article 34 of the Fiscal Code, SHCP would be
bound by the existing legal framework, and had no authority to grant the Claimant a waiver from
express legal requirements, especially since the Fiscal Code itself provides that the fiscal law is
to be applied strictly. This means that the law can only be applied literally, and no other means
of interpretation are allowed'.

174. Thus, even if there had been an “oral agreement”, which is denied, it would not have
established a right for CEMSA under Article 34 of the Fiscal Code. In any event, because of the
nature and the effects of favorable resolutions under Article 34, the Fiscal Code itself provides
that such resolutions are valid only for the fiscal year in which they are issued.

175.  The Claimant and his Mexican lawyers were well aware of the nature and scope of

- Article 34 of the Fiscal Code. Indeed, as early as 1992 they had made an Article 34 submission
to SHCP, which led to a formal response from Lic. Riquer as explained above. In 1994 CEMSA
made a similar application to Lic. Aguirre Pangburn, which resulted in a resolution dated 8 April
1994. It then formally applied to have the Undersecretary revise and revoke that resolution.
This led to Lic. Gomez Gordillo’s letter of 10 May 1994. As explained below, the Claimant

100 Memorial App. 0181.

tol Witness statement of Fernando Heftye [CM 06024] at paragraph 6.

102 [bid. at paragraphs 7-8. Witness statement of Eduardo Diaz Guzman [CM 06008]at paragraph 6.
102 Witness statement of Fernando Heftye [CM 06024] at paragraph 9.

Ibid. at paragraphs 11-12.
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; again made a formal inquiry under Article 34 in December 1997, which resulted in a negative
 response from SHCP issued on 24 February 1998. CEMSA then initiated a Fiscal Court

¥ challenge and then an amparo proceeding against SHCP’s reply, both of which were uitimately
_- resolved against it.

176.  CEMSA did not follow the Article 34 procedure for what the Claimant contends was the
" most important decision by SHCP, a decision allegedly establishing its right to claim rebates
without having proper documentation as required by the law.

177. The Claimant’s allegation that there was an agreement that CEMSA could obtain rebates
without meeting the express requirements of Article 4 is further contradicted by the written
record, as follows:

a) In response to the Claimant’s 20 March 1995 letter to Lic. Juan Carlos Espinosa
and Juan Pablo de la Serna from the Local Collections Administration regarding
denial of rebates', Lic. Espinoza replied on April 4 that his application had been
favourably decided in September 1994'%, The Claimant alleges that he
«understood this must be a reference to the documents which ordered the
September payment for CEMSA’s cigarette [test] export and this response
encouraged Claimant to believe that he was making progress towards resolving
the issue of CEMSA’s inability to produce invoices separating the IEPS tax™'".
Yet, on 5 May 1995, he wrote back to Lic. Espinoza clarifying that “There is a
misunderstanding regarding the other problem. The L.E.S.P.S. (sic) on cigarettes
was not rebated because the invoice did not state it separately because Carlos

Slim refuses to do it”™'®.

b) The Claimant contends that on 5 July 1995 SHCP terminated an audit which 1t

' began in late June on “instruction from the highest level of SHCP”. The record
shows that SHCP officials noted inconsistencies stemming from information
provided by CEMSA and his suppliers of photographic products: CEMSA’s
reported purchases were higher than the sales to CEMSA reported by his
suppliers, which suggested that either CEMSA or its suppliers could be
committing fiscal irregularities. SHCP also noted that the amount of rebates of
IEPS and IVA claimed by CEMSA could have been overestimated. An audit of
both CEMSA and its suppliers was recommended'”. A verification visit was

108 Letter from CEMSA to Lic. Juan Carlos Espinoza and Juan Pablo de la Serna, dated 20 March 1995. [CM
04362)

106 CM 04369.

107 Memorial, paragraph 61.

108 CM 04371.

1 Memorandum of 10 June 1995. [CM 04390]
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d)

conducted on 27 June 1995. However, the audit was terminated on 5 July 1995,
because CEMSA was an audited taxpayer'".

An audited taxpayer is one whose financial statements have been audited for tax
purposes by an independent registered accountant. Under internal SHCP rules
establishing what is known as the “Sequential Procedure”, SHCP is first required
to request information directly from the registered accountant, and it can only
request it from the taxpayer if the accountant does not supply it. These are
internal rules binding on SHCP. They are public, and officially notified to the
Mexican Institute of Public Accountants. If the procedure is not followed, a
formal verification cannot take place'".

This was the case for the 1995 verification visit. The audit was accordingly
terminated on procedural grounds in accordance with pre-existing rules, where the

decisions lie with the responsible authority and in no case do they involve higher

levels within SHCP.'

The Claimant contends that Undersecretary Noyola assured him that the alleged
“agreement” would be honored by his successor, and that he left his position in

- the form of an internal memorandum'"”

The Respondent denies that there was ever such a document. When the Claimant
first raised this issue with Procurador Fiscal Gémez Gordillo in 1998, he said he
was unaware of any such document, but that SHCP would search for it. No such
document was found.

As explained above, only favourable resolutions issued pursuant to Article 34 of

the Fiscal Code bind SHCP, regardless of the individual occupying a specific

posmon Thus, it is highly unlikely that Undersecretary Noyola would leave
“instructions” to his successor, especially in a document of this type'".

The Claimant did not raise this issue directly with Undersecretary Ruiz in order to
ensure that he was aware of an alleged “oral agreement” with his predecessor, and
to assert his position in respect of it.

Finally, when CEMSA asserted its position before the Fiscal Tribunal in the
nullification proceeding, it did not purport to rely on any “oral agreement” with
SHCP. Rather, it defended its case on its interpretation of the specific legal
provisions.

See CM 04402, 04405.
Witness statement of Gabriel Oliver [CM 05994] at paragraphs 27 through 29. [CM ]

Ibid. at paragraphs 29 through 31.

Memorial at paragraph 74.

Witness statement of Fernando Heftye [CM 06024] at paragraph 16.
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§178. CEMSA did not begin to export cigarettes on a commercial level until 21 June 1996, a
cll year after the Claimant says he reached an oral agreement with SHCP, and only then atter

¥ attempting what he describes as several “test exports”. The Claimant’s contention that he spent
 (hat year “ramping up” —contacting old customers, seeking sources of financing and making

? arrangements with suppliers— is contradicted by CEMSA’s financial records and the Claimant’s
' testimoOny.

179. CEMSA did not export cigarettes to any of its former customers. In 1992 CEMSA’s
exports went to nine different countries in Europe. In 1996-97, none of its exports were shipped
overseas. Rather, about half of its exports went by air to a group of related parties in the United
States and were forwarded by land to a Foreign Trade Zone in El Paso, Texas and most of the
rest were sent by land to three related companies in Central America, of which at least two have
been determined not to exist.

180. CEMSA did not “ramp up’ its operations. Beginning in July 1996, CEMSA began
exporting substantial quantities of cigarettes to Lynx, a company that until then had been
CEMSA’s competitor. Of CEMSA’s 1.6 million dollars of cigarette exports in 1996, over 50%
was apparently sold and exported to Lynx, a Mexican company based in Monterrey, Nuevo
Léon.

181. CEMSA did not have any form of conventional financing. The Claimant says that based
on oral, “handshake agreements”, purported Jenders (Dr. Ariel Zagorin, Cesar Poblano, and
Gustavo Gamez) charged interest averaging 14% on each transaction and that CEMSA repaid the
loans upon receiving the IEPS rebate relating to the goods purchased with the borrowed funds.
CEMSA’s records indicate that the IEPS rebates were normally received about six weeks after
the application was submitted, indicating an annualized interest rate of about 120%.

182.  All of CEMSA’s cigarettes were purchased by it or others from Sam’s Club. Of all the
purchase invoices found by SHCP upon conducting an audit of CEMSA in 1998, all but four
were issued by Sam’s Club. The other four were issued by Price Club de Mexico and name
either Lynx or Compaiiia Exportadora Mexicana as the purchaser. SHCP found that CEMSA had
not itself purchased many of the cigarettes for which it claimed tax rebates.

183. Inlate 1996 and early 1997, the Claimant wrote three letters to SHCP:

a) A letter dated 13 December to 1996 addressed to Alejandro Garay, then personal
assistant of the Secretary of SHCP, in which he contended that, by virtue of the
1993 amparo judgment, CEMSA is the only company in the entire country that is
entitled to IEPS rebates on cigarette exports. He proposed to close CEMSA at the
end of 1997 and discontinue exporting cigarettes if the Secretary would order
SHCP officials to continue respecting the judgment of the Supreme Court
throughout 1997.'"

s CM 05991.
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b) A letter dated 23 January 1997 to Mario De La Vega, the new personal assistant
to the Secretary of SHCP, in which he purported to inform Mr. De La Vega that
CEMSA had a Supreme Court judgment in its favor that enabled it to claim IEPS
rebates on cigarettes exported in 1996. He contended that with the changed IEPS
law, SCHP would still have a basis to continue complying with the Supreme
Court judgment. He asked Mr. De La Vega to inform him “what SHCP intends to

do, since we continue to export cigarettes™; '

c) A letter dated 28 January 1997 to Tomas Ruiz, the Undersecretary of SHCP, in
which he requested a lineamiento (directive) “over what is going to be done
regarding the IEPS, CEMSA, the Supreme Court of the Nation and SHCP”. He
contended that the Undersecretary ordered SHCP to respect the Supreme Court
judgment and refund the IEPS for cigarette exports in 1996. He asked if SHCP
policy in 1997 would be the same, noting that CEMSA was continuing to export
cigarettes and that there were IEPS rebates outstanding.

184. None of the three letters purports to inform SHCP that CEMSA was exporting cigarettes
pursuant to an oral agreement or understanding that it would be exempted or otherwise relieved
from compliance with Article 4 or any other legal requirement. SHCP responded to the
Claimant’s 28 January 1997 letter by official letter dated 16 March 1997, issued by Miguel
Gomez Bravo, then Administrador General Juridico de Ingresos. The Claimant relies on a
single sentence in this letter, taken out of context, as confirmation that his alleged agreement

~ with the previous administration remained in effect.'”’

185. The text of the letter bears reading in its entirety:

[ refer to your letter dated 28 January 1997, by which you asked to be
informed of the mechanisms that will apply to IEPS rebates in fiscal year
1997. This question arises because of the reforms by the Congress to the
IEPS law, as well as the favorable resolution that you obtained from the
Supreme Court of the Nation.

To that matter, this General Administration, according to subparagraph
XIV of Article 57 of the Internal Regulation of SHCP, hereby informs
you as follows:

L Until 1990, the IEPS law permitted the application of the 0% rate
to all exports that were made according to the Customs Law.

IL Beginning in 1991, subsection III of Article 2 was reformed with
the purpose of establishing that the 0% rate would apply to producers,
bottlers and empresas de comercio exterior.

e CM 04543.

" Memorial at paragraph 97.
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&
:

“interpreted by the courts of competent jurisdiction

M. This reform motivated you to commence an amparo proceeding
and to obtain a favorable judgment from the Supreme Court and, on the
basis of that judgment, rebates of this tax were granted for the 1991 fiscal

year.

IV, Beginning in 1992, the above mentioned subsection was again
reformed, opening the possibility for any exporter to apply for the 0%
rate.

V. From all the above, it can be deduced that the amparo referred to

the legislation in force in 1991 and therefore whatever rebate that is
sought, be it denied or granted, will have to be based on the regulations
in force.'"®

186. On any reasonable interpretation of this letter, two things are apparent:

a) Having fully complied with the 1993 amparo judgment, SHCP did not consider
the decision of the Supreme Court to have any continuing force or effect. Rather,
as SHCP correctly explained, the decision of the Supreme Court was limited to
declaring the 1991 amendment to the IEPS law to be invalid (a provision which
was repealed in 1992); and

b) SHCP expected CEMSA to comply fully with the IEPS law currently in force in
seeking IEPS rebates on any products subject to the IEPS tax that it exported.

187. The Respondent submits that if SHCP officials by their words or conduct gave the
Claimant any cause to believe that the provisions of Article 4 would not be enforced against
CEMSA, which is denied, the existence of the alleged oral agreement (or the alleged making of
any associated statement) 18 not relevant to any point of Mexican law that is a juridical fact in
this proceeding.

188. Indeed, when CEMSA challenged the findings of the 1998 audit, it did not purport to rely
on the alleged oral agreement of June 1995, nor could it. Mexican tax law, like the tax law of
Canada and the United States, does not give any legal effect to statements or representations by

taxation authorities that are inconsistent with the law as written by the legislature and as
119

H. The 1996 Fiscal Court Decision in the Lynx Case

189. The Claimant states that in February 1996 the Fiscal Court decided a case in favor of
Lynx to challenge SHCP’s denial of rebates for cigarette exports made in 1992. He argues that
the decision is consistent with the Supreme Court's earlier rulings in the Lynx and CEMSA
amparos. He asserts that SHCP did not appeal the decision and that it eventually entered into a

He CM 04548.
e See Part 111
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 settlement with Lynx allowing it to collect rebates without requiring invoices separating the
{ IEPSIZO-

190. SHCP did not appeal the Fiscal Court’s decision in that case. However, SHCP did not
enter into a settlement of any kind with Lynx, but rather simply complied with the Court’s order
to “issue a new resolution granting the IEPS rebate in the amount of $685,186,689.00
(N$685,186.69) for processed tobacco™"!.

191. Two aspects of the Fiscal Court’s ruling are noteworthy. First, it held that the decision of
the Supreme Court (in the 1991 Lynx amparo) was issued in respect of a specific provision that
was only in force in 1991 and which was not under review by the Fiscal Court, and therefore that
the Supreme Court decision had no application to the case before it. Second, in respect of
evidence adduced by Lynx showing that SHCP had complied with the Supreme Court decision
by making a payment to Lynx, the Fiscal Court observed that the making of the payment could
not be considered as not constituting SHCP’s opinion on the issue; therefore SHCP's subsequent
denials of rebates were in no way contradictory. The Fiscal Court held for Lynx on other

22

grounds, limited to the specific circumstances of that case'™.
L CEMSA'’s Exports and Applications for IEPS Rebates in 1996

192.  The application form for tax rebates of every kind (Form 32) requires the applicant to
indicate whether it is an ALTEX company and to give its registration number. It does not
require the applicant to indicate whether the rebate request relates to cigarettes, nor does it
require the applicant, if an ALTEX company, to attach supporting documentation. Rather, the
form simply requires the applicant to state the amount requested, subject to the condition
provided by Article 22 of the Fiscal Code that that granting a rebate in no way constitutes a

123

favorable resolution as to the applicant’s entitlement to the rebates'.

193.  As explained by Lic. Eduardo Diaz Guzman, every year SHCP receives over 1 million
requests for tax rebates of every kind using Form 32 . Requests for IEPS rebates are submitted
to a Mddulo de Atencion Fiscal in all 78 regional tax administrations located throughout the
country. Applications are then processed or rejected within 50 days, except in the case of

ALTEX companies, the applications of which are processed within five days'*.

194. CEMSA’s records show that it made one sale in February 1996 (10 mastercases of
Marlboro cigarettes) to a customer in Mexico city, and a total of three exports in May and June
(220 Marlboro mastercases in total) to a customer in Panama.

120 Witness statements of Marvin Feldman at paragraph 57 and Oscar Roberto Enriquez Enriquez at paragraph

19.

CM 05983.

- CM 05962.

1 Form 32 [Memorial App. 0524]

First Witness statement of Eduardo Diaz Guzman (submitted 5 March 2001), p. 4.
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