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The Respondent’s Post-Hearing Brief is submitteddoordance with point 4 of the Procedural
Order dated 22 March 2013 and the agreement oPHrées dated 29 May 2013. Attached
hereto are 16 factual exhibits numbered R-234 ®1R-and five legal authorities numbered RL-
33 to RL-39. In accordance with the Tribunal’s resp) the new factual, doctrinal, and legal
exhibits that accompany this brief relate to spegtiestions asked by the Tribunal during the
Hearing and in its letter dated 11 March 2013. [Bkeehere otherwise indicated, all capitalized
terms not defined in this Brief have the same nregaitihey were given in the Memorial on

Objections to Jurisdiction and Admissibility andub¢er-Memorial and the Rejoinder submitted
by the Republic of Guatemal&atemald in this proceeding. This Rejoinder has been written

in Spanish and translated into English. Thereforéhe event of any discrepancy or ambiguity,

Guatemala requests that TGH and the Tribunal tefdre original Spanish version.

l. INTRODUCTION

A. THE PURELY REGULATORY NATURE OF TGH’ S CLAIM, AND ITS LACK OF CREDIBILITY
AND FOUNDATION

1. The Hearing held between 21 January and 23 Ja204/¥ and between 1 March and 5
March 2013 highlighted two fundamental issues ia ghresent case: the purely regulatory

nature of TGH’s claim, and the lack of credibil#tgd foundation of the claim.

2. In particular, the Hearing demonstrated the rolpadsive observer that Teco adopted
at the time of its investment in EEGSA, omittingyamaterial analysis of the regulatory

framework or the company’s prospects. Consistetit this initial distinterest, Teco (and later

TGH) silently assumed the role silent partnerin EEGSA during the life of the investment

without involving themselves in the business of twmpany, which remained under the
control of Iberdrola, the majority shareholder apeérator. In 2010, Iberdrola impelled TGH to

sell its stake in Empresas Publicas de MedefiinM).

3. As was demonstrated at the Hearing, Teco’s decigiomvest in EEGSA was not
based on any specific promise made by GuatemalaGWlette, who was Vice President of

Regulatory Matters (and later Director of FinanoEJeco Energy LLC during the time of the

! Similarly, all emphasis included in citations Hasen added for purposes of this submission, uniessd
otherwise.
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privatization of EEGSA, explained the reasons li@r tompany’s decision to invest in EEGSA.
His testimony was telling. As he himself confirméaring the Hearing, TGH did not conduct
any real due diligence, either on the company ahwegard to Guatemala’s regulatory
framework in the electricity sectérlNor could Mr. Gillette identify a single person BG&H
who had participated in any road shoMr. Gillette also confirmed that as Vice Presideft
Regulatory Matters he had not requested any lewalysis regarding Guatemalan electricity
regulations from either his internal or outsidealegounsef, nor had he reviewed any of the

promotional material in the request for bids.

4. After Mr. Gillette offered this testimony, Guateraal next asked what Mr. Gillette and
Tecodid know about the company that they were buying @7faVr. Gillette responded that

he never actually obtained detailed or written rinfation, and that any information he did
receive was obtained througrtasual inputs [...] in an informal way When asked

specifically about the information that the Dirastof TECO Energy received with respect to
the regulatory framework, Mr. Gillette confirmedaththe only thing that they were told was
that it was a methodology similar that of the ChAegentina, and El Salvador regimes, and

that the tariffs were based on an efficiently opegtalistribution companf.

5. Teco’s ignorance regarding the situation at theetiof the investment was also
evidenced during the Hearing when Mr. Gilletteraffed that Teco invested with the “hope” of

receiving a “significant” tariff increase in 2083However, the reality is that the witness

2 Tr. (English), Day Two, 445:2-445-13, Gillette.
% Ibid., 445:2-445-10.

*  Ibid., 459:13-17 y 460:19-4616.

> Ibid., 450:7-11.

& Ibid., 457:4-10.

" Ibid., 458:5-6.

®  Ibid., 480:8-16:
Q. So my understanding from this is that the @Hlanation given to the TECO Energy Board about
the regulatory Framework, that it was a methodokigylar to the Chilean, Argentina and El salvador
regimes. And that the tariffs are based on aniefftty operated distribution company. That is thems
total of the briefing on tariffs in the regulatdrgmework?
A. That is the written briefing.

°  Ibid., 489:8-17:
Q. So your investment was based on the hope distamtial tariff increase in 20037
A. Well, | wouldn't say a hope.
Q. You just did.
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himself recognized during the Hearing that Tecolpeetation (as reflected in its business
plan) was that the tariff would only increase by B?%eal terms in 2002, and by 2.1% in real
terms in 2008°

6. All of this is unsurprising® As Mr. Gillette himself confirmed during the Hezgi
TGH’s true motivation for investing in EEGSA wasthossibility of vertically integrating its
electricity business in Guatemafaas 90% of the electricity produced by Teco’s power

stations in Guatemala was ultimately sold to EEG5A.

7. This issue is significant. The non-disputing stadeties made clear that the protection
offered by the CAFTA-DR minimum standard of treatthéoes not protect the investor’s
legitimate expectations. TGH'somplete lackof expectations makes its claim entirely
inadmissible. Thus, even if the CAFTA-DR did prdtémgitimate expectations, the evidence
offered at the Hearing confirmed that TGH’s invesiin expectations were not based on

promises or representations made by Guatemalaidrcdntext, it is no minor detail that TGH

A. l would characterize it more -- well, I'm sorry.

Q. You did say you just used the word "hope" s@$wsing the word back to you. If you want to octrre
it, that's fine.

A. Fair enough.

'%1bid., 497:5-11:
Q. So would it be fair to assume that in termsead djustment, after inflation to the VAD calcidat
that the expectation in this business plan thatpr@gented to obtain financing was that tariffs \dou
increase by 3 percent in real terms in 2002, ahgh@rcent in real terms in 20087
A. Yes, it would appear that.

1 Mr. Gillette's responses further confirm the itglsf the allegations of TGH in this process wigispect to the
statement that Teco "conducted an exhaustive digentie process [...]" (Memorial, para. 59). Thétinal
will recall that when Guatemala requested the de@suation for that due diligence in its requestdocuments
(Exhibit R-142, Documentation A.2), TGH did not submit a singbeament, neither on the due diligence
supposedly conducted when it invested in 2005fnoan 1998 when other companies from the group gine
EEGSA.

12 Tr. (English), Day Two, 442:4:8, Gillette:
Q. And that enabled you at the time when you weirking about the investment, EEGSA would enable
you to vertically integrate your power businesS&imtemala?
A. Yeah. That's true.
See also Ibid 485:17- 486:8.

13 \bid., 440:13-441:10.

Q. And what percentage of power produced by Albatd San Jose was bought by EEGSA?

A. A very high percentage. All of the capacity ofh San Jose and Alborada is contracted to EEGSA in
the contractually stated capacity. [...].

But ultimately -- so I'm not a mathematician eithart well over 90 percent of the power produced —

A. Of the capacity; yes.

Q. -- was sold to EEGSA?

A. Yeah.
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was incorporated in 2005 and, as acknowledged by Gillette, TGH could have no

expectation before its creatich.

8. TGH’s claim also suffers from a double deficit—-&sno evidence to support its factual
or its legal case. Additionally, TGH'’s claim suffefrom simple opportunism. The manner in
which TGH arrived at this arbitration is an exampAdter TGH submitted its trigger letter, it
waited nearly two years to submit this internatlasiaim. It only submitted this claim after it
had received two reasoned decisions from the GudsenConstitutional Court regarding the
same matters that TGH introduced in this arbitratio other words, TGH decided to make
this an international dispute and bring it befdris forum once it became dissatisfied with the
decision of the national courtSsHowever, in a total contradiction, TGH has notsereed a

claim for denial of justice.

9. TGH’s opportunistic behavior was also evidencedhwgyfact that just one dasfter it
initiated this arbitration, TGH announced the salats stake in EEGSA to EPM, one of the
most important public utilities companies in La#imerica. TGH received US $185 million for
its share in DECA It® That is to say, TGH sold its stake for a sum afryeUS $200 million

and reserved this arbitration for itself in seasth double recovery.

10.  Finally, as highlighted during the Hearing, TGH'Rim has been artificially over-

valued. Let it be noted that after receiving mdrant US$ 100 million for its stake in EEGSA
(as was confirmed in this arbitration by their oexpert), TGH only reduced its original claim
from US$ 285.6 million to US$ 243.6, i.e., by ardut? million dollars’ To have a sense of

the disproportionate nature of this claim, suffitedo say that TGH valued its purported

% \bid., 434:9-435-4.

Q. Okay. So any references to TECO or any TECQientn your Witness Statement in reference to
events that predate 2005 are not referring to thém@nt in this case; correct?

A. That's correct [...]

Q. [...] My question was simply, did TECO Guatemaladings, the Claimant in this case, rely on any
statements of the Guatemalan government or itsadvimade in 1998?

A. The answer is no.

> Tr. (English), Day One, 185:17-186:3, Responde®pening Statement.

® Rejoinder, para. 28; M Abdala and M Schoetémnendix RER-4, Table 1, row 4.

" Tr. (English), Day One, 193:5-6, Respondent’s ifipg Statement; Annual Report for Teco Energy Inc.

(10K) Exhibit C-324, p. 19. It is not possible to determine the m@@mount Teco received for the sale of
its stake in EEGSA to EPM. M Abdala and M Schoetéppendix RER-4, Table 1, row 4Seeparas. 320-
323.
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material damage in EEGSA at more thdouble the figure claimed by its partner and

controlling shareholder, Iberdrola, in its arbiiwat'®

11. The lack of legitimacy and the disproportionateunatof TGH’s monetary claim is
unsurprising once EEGSA’s conduct during the tagffiew is examined. As shown during the
Hearing, after Bates White presented a study imaphg a 245% increase in the VAD, with a
requested annuity of US$552 million a y&athe President of EEGSA showed up at the
CNEE with an anonymous letter proposing an increds&0% (i.e., an annuity of US$175
million) “outside the study,” in blatant disregafdr the regulatory regime that TGH now
claims to defend. Mr. Pérez’s “offer” showed that tariff studies EEGSA had prepared were
nothing more than a pressure tactic to lay the mpawork for a “negotiation” and seek to

“agree” on a tariff outside the legal framework.

12. During the Hearing, TGH was incapable of providiagy explanation for the
inconsistency between the financial requiremergsgmted in the tariff studies and Mr. Pérez’s
offer. Furthermore, during the Hearing, TGH attemapto put forth a novel argument,
according to which Guatemala should not have dsstldhe presentation of Mr. Pérez, since it
represented a “settlement discussiBHThis new attempt to conceal the illegitimate ausiof
EEGSA does not withstand scrutiny. There simply wasdispute’ between the parties at that
time, nor had Mr. Pérez reserved any rights. Thjglamation is also inconsistent with Mr.
Gillette’s statement during the Hearing that he swaot aware of the content of any

discussions or proposals that were being made” byPEirez to the CNEE.

13.  Finally, the unreasonableness of EEGSA and TGH&tipa in the 2008-2013 tariff

review is evidenced by comparing them with the fmsiof the same company —now
controlled by EPM- in the tariff review currentiypderway. While EEGSA claimed a 245%
increase in the VAD in its first tariff study dat&1 March 2008, the initial tariff study

8 While Iberdrola, with a 49% share in Deca Il hadged a 183 million-dollar claim in its arbitratioTeco,

with a substantially lower share — 30% — requestedich larger figure: 243.6 million dollars.
19 Tr. (English), Day One, 216:12-19, Respondenpgiiing Statement.

20

Tr. (English), Day One, 61:9-12, Claimant’'s OpenStatement.
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performed by the EEGSA consultant in the 2013-2€48f review proposed a mere 15%

increase?’

B. TGH’ S SURPRISING SILENCE REGARDING THE POSITION OF THE NON-DISPUTING
STATE PARTIES

14.  Apart from the factual, technical, and regulatorgti@rs that form part of any final
hearing, the Hearing also involved a very impor&syect of public international law: four of
the state parties to CAFTA-DR, including the UnitSthtes, had filed non-disputing party
submissions shortly before the Hearing, in whicbytemphasized the extremely restrictive
character of the protection offered in the CAFTA-DRaty. The international minimum
standard of treatment is the only standard invokgdthe Claimant. In particular, the
presentation of the United States made clear eidtstandard protects investors only against
the denial of justice and manifestly arbitrary anfi, and accords a wide margin of deference

to the regulatory powers of domestic authoritfes.

15. Despite the significance of this issue and in spftéhe unequivocal position taken by
the Government of the country of which TGH is aoral, TGH’s attorneys decided to ignore
the presentations entirely. They did not even aritgr the phrase “non-disputing party” during
their opening statement. Even when the states eleédinl participate with oral presentations
during the Hearing, TGH chose not to exercisegtstto comment in response, even when the

opportunity for rebuttal was expressly built intee tHearing schedule.

16. The only justification that TGH could have had famaining silent was that it

possessed no arguments with which to respond hemdfore preferred to ignore the question.

C. THE HEARING CONFIRMED TGH' S WITNESSES LACK OF CREDIBILITY

17.  Apart from the above examples that illustrate TGatsl EEGSA's lack of credibility,
the Hearing also demonstrated the lack of cretibdf several of TGH's witnesses involved

directly in the tariff revision process. The follmg are just examples.

21

Seepara. 35%t seq

2 Non-Disputing Party Submission of the United &aif America, 23 November 2012, paras. 6-7.
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18.  First, it was shown during the Hearing that, contranhi® testimony, Mr. Giacchino
never acted “independently” through the tariff ewiprocess, but as an agent for EEGSA and

TGH’s interests. The following scenarios are tgllin

* Though Mr. Giacchino stated at the Hearing thdtisnrole as EEGSA’s consultant
during the tariff review he maintained an indeperdapinion, as required under
article 1.5 of the Terms of Refererfdét was demonstrated during that the contract
between Mr. Giacchino and EEGSA established that GNEE’'s observations
would be incorporated into the study provided thesee “accepted be EEGSA.”
Such study was to be presented “to the satisfadctdrEEGSA?* Likewise, Mr.
Giacchino’s contractual obligation to EEGSA to “peat, defend and in general
pursue approval of the Tariff Stud§”even as a member of the Expert

Commissiorf° was at odds with any independent opinion.

* In an attempt to defend his alleged “independenigl,”Giacchino testified during
the Hearing that he “changed [his] mind” with resp® several pronouncements
while serving in the Expert CommissidohWhat Mr. Giacchino failed to mention to
the Tribunal is that in all such discrepancies moh he “changed [his] mind,” he
simply aligned himself with the majority opinion dhe discrepancy, which had
already been announced by the other two expertsthiar words, his change of

opinion did not have any practical effétt.

% Tr. (English), Day Five, 858:3-17, Giacchino.

2 Contract between EEGSA and Bates White LLC fergrformance of the 2008-2013 Tariff StuBlyhibit
R-55, Clause Five, Obligations of the Consulting Firm.

% |bid., Number 12.

% As Giacchino himself has accepted, his obligatiordefend the position of EEGSA before the CNEE
extended both to his work during the preparatorgsgtof the tariff studies, as well as his workhia Expert
Commission. Final Hearing Transcripts, ICSID Case MRB/09/5 (excerpts)Exhibit R-202, Tr., Day
Two, 539:22-540:6, Giacchino.

Q. Then, in your role — there was no separate aotitas if it existed — separate contracts
that existed with Eng. Bastos. You, your role witttie Expert Commission was regulated
by the terms of this contract, is that correct?

A. | suppose so. [...]
2" Tr. (English), Day Five, 930:12-13, Giacchino.

[...] and then in some cases | changed my mind oreghings.
28

Seepara. 180 below.
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* The Hearing also revealed that, in his capacity nemmber of the Expert
Commission, Mr. Giacchino did not just “pass alahg decisions made by the
Expert Commission” to his team of Bates White cdtasiis without informing the
CNEE. In addition, he transmitted extensive infation to EEGSA itself prior to
the official issuance of the pronouncement, withmagying or informing the CNEE
of this. The CNEE only learned of these unilaterainmunications during this

arbitration?®

19. Secondthe Hearing proved that Mr. Bastos is not credildls the Tribunal will recall,
Mr. Bastos attempted to explain how Bates White ingulemented the Expert Commission’s
pronouncements in the 28 July study. However, dutive Hearing, Bastos himself admitted

that he “was unable to review [himself] the writteport.”

Yet according to him, he did
review “each spreadsheet of the Excel models.” & that is untrue. He himself expressly
acknowledged that he was unable to review thesartepnd models when he was questioned

about thdberdrola arbitration:

At no time have | meant to say that | have reviewres 137 Excel
models and every step of calculation or the thodisaid sheets
constituting the final report, and | say this enttedly [...] For me it
was impossible to confirm all of the steps of ckdtion of the
model*!

20. Third, Mr. Calleja, Manager of Regulation at EEGSA dgrthe 2008 tariff revision,

made it clear that both he and EEGSA regarded Gud¢es regulatory scheme as optional
and subject to the will of the company’s Spanisarafor (Iberdrola) and its partners, including
TGH. In particular, Mr. Calleja revealed his peaulreading of article 1.10 of the Terms of
Reference, according to which the consultant coulgractice rewrite the Terms of Reference
at will.** The abuse on the part of EEGSA and Bates White mispect to article 1.10 was

29

Seepara. 182 below,
30 Tr. (English), Day Four, 768:15-16, Bastos.

3 Final Hearing Transcripts, ICSID Case No. ARBR%excerpts) Exhibit R-140; Day Two, 635:13-20,
Bastos.

%2 Tr. (English), Day Two, 636:6-23, Calleja.

Q: What you understand this article to be during thriff review, according to your
Statements, is that it gave the consultant the paaveisregard the Terms of Reference
approved by the CNEE if it had its own technicastiications and it didn't need
authorization from the CNEE for that; correct?
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evident, as Bates White resorted to this articleefect 85 of the 125 observations made by the
CNEE in its study of EEGSA invoking the article to depart from the methodglow fewer
than 423 time&’

21. The cross-examination of Mr. Calleja also broughtbear his conception of how

EEGSA and the CNEE should be managed vis-a-visBkgert Commission. Thus, for

example, he “didn't attach any importance” to dating a draft of the operating rules to Mr.
Bastos behind the back of the CNEE, while indigatthat the rules had already been
approved?” Nor did he take into account that any agreemegurding these rules would need
to be formalized with the CNEE because “[tlhere smene things that we agreed [with the
CNEE] there that aren't signed off dh{which, moreover, is not true).

D. THE HEARING CONFIRMED THAT TGH' S EXPERTS WERE NEITHER INDEPENDENT NOR
COMPETENT

22. It was also proven during the Hearing that TGH exts lacked independence,
whether based on their ties to TGH, their witnesaebe arbitration, their former partner in
EEGSA (Iberdrola) or with EEGSA’s new operator, EFMirthermore, the Hearing showed

that they were not competent to provide an exgartion on the matters in question.

23. The expert Mr. Barrera openly acknowledged durihg Hearing that 26%f his
combined professional experience was comprisedo$dting work for Iberdrold’ Further,
Mr. Barrera acknowledged that he was working folVE®n the 2013-2018 tariff review.
More worryingly, Mr. Barrera admitted that in theopess of preparing his report—which
endeavored to determine whether Mr. Giacchino lwadectly incorporated all of the Expert

Commission’s pronouncements into the 28 July studite had consulted and interacted with

A. Correct.

¥ Rejoinder, para. 302. Colomppendix RWS-1, para. 108. Excerpts from Stage Reports in whiate8
White invokes Articles 1.5 and 1.10 of the Term&eferenceAppendix-R-I1 .

3 Counter-Memorial, para. 347.

% Tr. (English), Day Two, 665:21-666:2, Calleja.
% Ibid., 667:19-20.

3 Tr. (English), Day Six, 1322:11-17, Barrera.
*®  lbid., 1325:2-12.

BarreraAppendix CER-4, Section 3.
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Mr. Giacchino himself® As revealed during the Hearing, Messrs. Barreth @iacchino had
known each other since 2002, when both worked f&RN Consulting NERA), the
consultant firm that advised EEGSA in the 2003-2G08f review™

24. In terms of his suitability to testify on matterentained in his report, Mr. Barrera

admitted that, as an economist, he was not qudlibegiven an opinion on the VNR, and that
his opinion with regard to such questions was basetiis “discussions” and “interactions”

with Mr. Barrientos, the co-author of his rep8riThe Tribunal will recall that counsel for

TGH was emphatic in insisting that only Mr. Barteraot Mr. Barrientos, testify at the

Hearing® Also, in evaluating Mr. Barrera’s testimony, theblinal should consider that, in

contrast with Mr. Damonte—who participated in tH@32, 2008 and 2013 tariff reviews as a
consultant for Deorsa and Deocsa distribifferdr. Barrera has no experiefideén the

Guatemalan regulatory framewdfk.

25. The expert Mr. Kaczmarek admitted during his cresamination that he based his
conclusion that the 28 July Bates White study “ectly incorporated _all of the

pronouncementé’ simply on the statements of the author of thiggtivir. Giacchino:

40 Tr. (English), Day Six, 1326:7-16, Barrera.
*1 |bid., 1325:18-1326:6.
42 bid., 1320:17-1321:1:

Q. So, it would be fair to say that the opinionttiiau're going to give us today here [is]
going to be on the basis of your understandingafiBntos engineering knowledge?

R. It's going to be based on many discussions th@ve had with him, on basically
interacting with hinon mostly the stage C. [...]

Hearing Organization Proposal, point 7, submittydthe Respondent and the Claimant, email dated 2
November 2012 (“(iii) Identification of witnessegfeerts and order of appearance 7. [...] Claimant thus
opposes Respondent’s calling Mr. Barrientos tafieass to that same report. If Respondent does netdgr
call only Dr. Barrera, Claimant seeks a decisiamfithe Tribunal that where the primary author oapert
report indicates that he is competent to testiftoaie entirety of the report, he alone shoulésmined on
that repor{...]").

* Tr. (English), Day Six, 1384:15-1385:1, Damonte.

4 BarreraAppendix CER-4, curriculum vitae attached.

Finally, serious inconsistencies were shown dutire Hearing in Dr. Barrera’s testimony, which maiso

be taken into account by the Tribunal in judging ¢riedibility. By way of example, despite havingtetl on
direct examination that “EEGSA is a company thanseto spend a lot of money on capital,” a few mume
later, on cross-examination, he acknowledged néeming reviewed the historic investments made by
EEGSA: “No, we haven't looked at what actually h&en invested.SeeTr. (English), Day Six, 1310:3-5 y
1343:5-12, Barrera.

4" KaczmarekAppendix CER-2, paras. 13, 101, 125, 126.

43

46
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Q. [...] [Blasically you take that [it] is correct bause it's Giacchino
opinion?
A. Yes, that's correct. | understand that Guateral#ests that, but I've not

offered any opinion because | haven't done any workheck whether or
not all of the Expert Commission’s findings weredmporated?®

26. More alarming is the fact that Mr. Kaczmarek onlymitted to having based his
conclusions on Mr. Giacchino’s assertiafter attempting to convince the Tribunal that his
opinion was based on Mr. Barrera’s reg8ut as revealed during the Hearing, Mr. Barrera’s

expert report was submitted by TGH’s counsel wite Rejoinder, i.e., several months after

Mr. Kaczmarek would have issued his first expeporein this case:

Q. Mr. Kaczmarek, you repeat in your First Report] [that the 28th July
study incorporated the Expert Commission rulings] [more than six or
seven times [...] Before providing this opinion, didu personally analyze
whether the study, in fact, incorporated the Exp&bmmission’s
recommendations?

[..]

| certainly did not. It was not my scope of work meake sure that the
changes were incorporated. That was on Mr. Bareerd,so | take it from
him that they have been incorporated, not myself.

Q. Mr. Kaczmarek, at the time you drafted or yoegented your First
Report, was the report of Mr. Barrera presentdtiismarbitration?

A. No, it wasn’t. In that case, it would have béén Giacchino, who was
saying it was incorporated.

27.  This clear admission not only reflects the laclciEdibility of Mr. Kaczmarek, but on
its own is sufficient to completely discount hisluation of the damages. As explained in
Section V below, Mr. Kaczmarek relies on the VADthe 28 July 2008 study calculated by

Mr. Giacchino, which—as has now been confirmed—K&czmarek did not review.

28.  Finally, in considering the weight of the evidermeffered in this case, the Tribunal
must also take into account that, unlike the damageerts for the Republic of Guatemala, Dr.

Manuel Abdala and Mr. Marcelo Schoetgrsyir. Kaczmarek has no experience in the

8 Tr. (English), Day Six, 1521:2-8, Kaczmarek.

*Ibid., 1520:12-15.

% lbid., 1519:13-1520:21.

*1 M Abdala and M Schoeter8ppendix RER-1, pgs. 13-14.
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electricity distribution sector, much less in tiegulatory framework for electricity distribution

in Guatemala®

29.  With regard to Professor Alegria, it became evidining the Hearing that he failed to
evaluate a fundamental issue in his reports: that @NEE’s obligation to base its VAD
determination on the distributor’s tariff study wansly included in the original draft LGE
(Article 54). This reference was expressly elimiubfrom the approved version of the L&E.
LGE Article 60 establishes that the CNEE must appra VAD that complies with objective
criteria established under law, and not, as TGHréssa VAD based on the distributor’s tariff
study. Lastly, it is strange that while emphasizimg role that Mr. Bernstein played in drafting
the LGE, Professor Alegria made no mention of tlieial role played by Guatemala’s expert,
Professor Aguilar, who served as the primary auttiothe LGE as acknowledged in the

preamble to the law/

30. In fact, TGH has “fabricated” for this Tribunalfactual case, including a regulatory

framework that does not exist in reality. TGH’s €aly exists in its pleadings, and consists
of allegations of supposed legitimate expectati@mbjtrary conduct, bad faith and political

interference. TGH has not managed to prove anhedd allegations. More importantly, as
demonstrated in the Hearing, TGH and EEGSA areptrées who have acted arbitrarily, in

bad faith and who have abused their political ifice. It is sufficient to recall the text in TGH

Board of Directors’ presentation, which suggest=sbrting to political influence regarding the

Guatemalan Judiciary to obtain a “favorable” regula hypothetical court submission against
the reformed Article 98 of the RLGE:

We have concluded that the challenge [of unconstitality] is feasible.
We are already working on arguments; and we sudhesiarticipation of 3
politically powerful attorneys in order to obtairiavorable decisior’

52

KaczmarekAppendix CER-2, Appendix I.
% Tr. (English), Day Five, 1195:16-1197:19, Alegria

*  LGE, final draftExhibit C-13, preamble.

> Tr. (English), Day One, 228:18-229:17, Resporidgdpening Statement.
% 2009 Management Presentation by DECA II, Janlidr2010 Exhibit R-107.
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31. TGH's response to this point during the Hearing siaply that there is no cause for
concern about an allegation of using of politicgbwerful attorneys, given that6 actual
court challenge was actually ever filed. So whaytte really saying is that you had some

impure motivationd> Such habitual impure motivations behind EEGSABduxct are of

concemn to Guatemala and should concern the Tribima analysis of TGH’s arguments in
this arbitration.

32. The structure of this brief is as follows:

e Section Il analyzes the reasons for which the AabifTribunal does not have

jurisdiction to consider the dispute that is thbjsat of the present arbitration.

e Section lll describes how the Hearing confirmed Boela’s version regarding the

most important factual points that the Tribunaliddaconsider in this case.

e Sections IV shows that the facts of this case did result in any violation of the
international minimum standard and therefore predno consequences under the
Treaty.

e Section V describes how the Hearing demonstratss ith any event, TGH'’s claim for

monetary damages is based on false premises atalreograve errors.

During the Hearing, the Tribunal directed questitmsard the parties, some of which it was
agreed would be addressed in the Post-Hearing SBrigdditionally, the Tribunal's letter
dated 11 March 2013 included a series of additignalstions® All questions are identified
and addressed in the body of this brief where they relevant to the various issues
discussed. Page 4 of this brief includes an indélkedquestions for ease of reference.

> Tr. (English), Day One, 347:21-348:1, Claimaf®gening Statement.
% Letter from the Tribunal to the Claimant datedMdrch 2013.
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Il THE HEARING CONFIRMED THAT THE TRIBUNAL DOES NOT HA VE
JURISDICTION

A. TGH MUST DEMONSTRATE THAT ITS CASE IS NOT MERELY A DOM ESTIC LAW DISPUTE
THAT HAS ALREADY BEEN DECIDED BY THE GUATEMALAN COURTS

33. TGH has invoked Article 10.16.1(a)(i)(A) of the &tg to submit this dispute to the
jurisdiction of this Tribuna?? According to this provision, this Tribunal hasigatiction only if

the claim relates to one of the investment pratacstandards set forth in the Treaty.

34. The importance of this requirement was establishethe Iberdrola case, which is
factually identical to the present one. Iberdrola, the treaty restricted arbitration to “[a]ny
dispute [...] concerning matters governed by this ekgnent [the BIT.F® The tribunal
concluded that the claim —which was identical te firesent one— did not constitute “a real
claim” of violation of the treaty, with the excepi of the denial of justice claim that is absent
in this cas&' The tribunal therefore unanimously concluded thagd no jurisdiction, and

ordered the claimant to cover all costs of the peding.

35. Contrary to TGH’s erroneous assertions at the Hgafithe Iberdrola case is not the
only example of such conclusion. Another well-kmogxample isAzinian v. Mexicoln that
case, the tribunal examined whether the dispute amas“founded upon the violation of an
obligation established in Section ®&'(investment protections) of NAFTA, which is theaek
same requirement contained in Article 10.16.1(@Afi)pf the Treaty. The tribunal concluded
that it was not. Rather, the tribunal found that tfundamental claim” was a domestic law
claim: a “breach” of Mexican law by a public autitprwhich had already been decided by the
domestic courts. The tribunal found that the ctmtmerely dressed the domestic law claim

as an international one, just as TGH does fféfae Tribunal, after affirming thatabelling is

¥ Notice of Arbitration, para. 27.

Agreement between the Kingdom of Spain and thguBle of Guatemala for the Promotion and Reciproca
Protection of Investments, 9 December 2@&ibit RL-18, Article 11(1).

. Iberdrola Energia S.A. v. Republic of Guatem@d@SID No. ARB/09/5) Award, 17 August 201Exhibit
RL-32, para. 368.

2 Tr. (English), Day One, 156:4-8, Claimant's OpenStatment.

% Robert Azinian et al. v. United Mexican Sta&SID Case No. ARB(AF)/97/2) Award, 1 November 999
Exhibit RL-2 (English version), para. 82.

% Robert Azinian et al. v. United Mexican Sta&SID Case No. ARB(AF)/97/2) Award, 1 November 99
Exhibit RL-2 (English version), para. 87.

60

Page 18



[...] no substitute for analysi$® explained that “NAFTA, does not, however, allowéstors
to seek international arbitration for mere contratbreaches® as this would otherwise “have
elevated a multitude afrdinary transactions with public authorities into potehitidernational
disputes.?’ It also held that “[a] governmental authority dureannot be faulted for acting in a
manner validated by its countmless the courts themselves are disavowed ahtemational

level”®®

36.  This principle is well established. A mere legadch by a regulatory body (which has
not even occurred here), does not give rise tokton of international law. The tribunal in
ADF v. United Statewas clear in its finding thatsomething more than simple illegality or
lack of authority under the domestic law of a Stateecessary to render an act or measure
inconsistent with the customary international laaquirements of Article 1105(1%° These are
matters under the jurisdiction of domestic coumtgr which the tribunaldoles] not sit as a

court with appellate jurisdictiori™

37. The tribunal inSaluka v. Czech Republieached the same conclusion, holding that
“[tlhe Treaty cannot be interpreted so as to persaéach and every breach by the Government
of the rules or regulations to which it is subjecid for which the investor may normally seek
redress before the courts of the host StAte

38. The issue is analogous in claims involving meretramtual breaches; it is widely
accepted that such claims do not by themselvestitgrsviolations of international Law.

% Ibid., para. 90.

% Robert Azinian et al. v. United Mexican Stai€&SID Case No. ARB(AF)/97/2) Award, 1 November 299
Exhibit RL-2 (English version), para. 87.

" Ibid.

% |bid., para. 97.

8 ADF Group Inc. v. United States of Ameri€SID Case No. ARB(AF)/00/1) Award, 9 January 200
Exhibit CL-4 , para. 190.

" Ibid.

™ Saluka Investments B.V. v. Czech Rep§bINCITRAL Case) Partial Award, 17 March 20@xhibit CL-
42, para. 442.

2 Compafiia de Aguas del Aconquija S.A. and Vivendvetsal v. ArgentingICSID Case No. ARB/97/3)
Decision on Annulment, 3 July 2002, para. B&bert Azinian et al. v. United Mexican Stai€SID Case
No. ARB(AF)/97/2) Award, 1 November 1998xhibit RL-2, paras. 82-84, 87, 96-97, 1@pnsortium
RFCC v. Kingdom of MorocddCSID Case No. ARB/00/6) Award, 2 December 20B&hibit CL-60, para.
48; Saluka Investments B.V. v. Czech RepybIdCITRAL Case) Partial Award, 17 March 200Bxhibit
CL-42, para. 442;Parkerings-Compagniet AS v. Lithuan@CSID Case No. ARB/05/8) Award, 11
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Tribunals frequently reject these claims at thésglictional stage of the arbitratidhas was

the case for the alleged regulatory breaches prasémelberdrolaandAziniancases.

39.  All of the above applies in this case. TGH must dastrate that it has submitted a real
dispute under the Treaty, rather than a mere dispiGuatemalan law dressed as a Treaty

claim.

B. TGH HAS SUBMITTED A MERE REGULATORY DISPUTE UNDER GUATEMALAN LAW

40. The Hearing left no doubt regarding the true issnefispute, as those arose time and
again throughout the testimony. These issues, withrception, related to disagreements over

the interpretation and application of certain pstns of Guatemalan law, as explained below.

1. The nature and impact of the Terms of Reference fothe 2008—-2013 tariff
review
41. One issue is whether EEGSA and Bates White coulthtarally deviate from the
Terms of Reference when they deemed those to lomsmstent with the LGE or the RLGE.
TGH'’s position is that it could do so, as Messrall€a and Giacchino maintained vigorously
during the Hearind!

42. The CNEFE’s position is that, subject to judiciahtol, the CNEE has the last word
regarding the Terms of Reference in light of itsp@nsibilities as regulator to comply with and
enforce the LGE and RLGE. This is also inherent in its authority to establithe

methodology and the Terms of Reference for théf r@iiews’® These powers were expressly

September 200Exhibit RL-10, paras. 315-320, 345telnan International Hotels A/S v. Arab Republic of
Egypt(ICSID Case No. ARB/05/19) Award, 3 July 2008,5dr08.

3 Robert Azinian et al. v. United Mexican Sta&SID Case No. ARB(AF)/97/2) Award, 1 November 99
Exhibit RL-2 , paras. 87, 92berdrola Energia S.A. v. Republic of Guatemd@SID Case No. ARB/09/5)
Award, 17 August 201 xhibit RL-32, para.350.See als®SGS Société Générale de Surveillance S.A. v.
Islamic Republic of PakistaiCSID Case No. ARB/01/13) Decision on Jurisdictié August 2003, paras.
156-162;Generation Ukraine, Inc. v. Ukrain@CSID Case No. ARB/00/9) Award, 16 September 2003,
Exhibit RL-6, paras. 8.12-8.14Joy Machinery Limited v. Arab Republic of EgyiESID Case No.
ARB/03/11) Decision on Jurisdiction, 6 August 20p4ras. 72, 82.

™ Tr. (English), Day Two, 636:6-13 and 650:13-65Lalleja; Tr. (English), Day Five, 849:8-12 y 85418,
Giacchino.

> LGE,Exhibit R-8, Arts. 4(a); RLGEExhibit R-36, Art. 3.
®  LGE,Exhibit R-8, Arts. 4(c), 74 y 77; RLGEExhibit R-36, Art. 97.
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set forth in point 1.10 of the Terms of Referensfjch were the subject of much debate

during the Hearing.

2. The nature of the Expert Commission’s pronouncemenand scope of its
functions
43.  This question is whether the Expert Commissionpuncement is binding, and if so,
whether that same Expert Commission was to revievaraended VAD study to determine
whether it incorporated that pronouncement, in ordeltimately approve the study.

44. The CNEE’s position is that the pronouncementligsory —not binding and that the
Expert Commission completes its functions oncesues the pronouncement. From that point
on, it is the CNEE that decides whether it is dassio correct the tariff study, or whether that
study is so unreliable that tariffs must be detesdi using the independent study

commissioned by the CNEE.

45. This interpretation does not diminish the relevanéehe Expert Commission. As
discussed beloW, the Expert Commission plays an important rolepweithg the CNEE to
make an informed and reasoned decision on the bBsigpert opinions.

46. TGH's interpretation would result in the delegatiminthe authority of the regulator to
enforce the law® approve tariff studie, approve the VAD? and determine tariffé to an
unaccountable temporary body. This would not ondytravene the electricity regulatory

framework, but also Article 3 of Guatemala’s LawAxiministrative Dispute&

47.  Such a delegation of power cannot be establishedadrthy by the phrase “[tjhe Expert
Commission shall pronounce itself on the discreaian Article 75 of the LGE, which is the
only phrase in the law concerning the Expert Comiaiss authority. No country in the world
delegates the determination of the VAD to an experhmission that exists temporarily and

7 SeeSection 11.C.1, below.

8 LGE,Exhibit R-8, Arts. 4(a); RLGEExhibit R-36, Art. 3.

" RLGE,Exhibit R-36, Arts. 92, 98 and 99.

8 LGE,Exhibit R-8, Arts. 60, 61, 71 and 76; RLGExhibit R-36, Arts. 82 and 83.
8 LGE,Exhibit R-8, Art. 4(c), 61, 71 and 76; RLGExhibit R-36, Art. 99.

8 Law of Administrative Disputes, approved by Decho. 119-96, 21 November 1998xhibit C-425, Art. 3;
Tr. (English), Day Five, 1234:14-1235:2, Aguil&eeSection I1.C.1, below.
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that does not give explanations. TGH and its expdrt Alegria, make reference to Chilean
law to support their position. However, the parfedéxperts in Chile establishes the VNR (not
the VAD), is a permanent body (not temporary), ng expressly regulates that entity, and
establishes the binding nature of its decidibBven if it were true, as Mr. Alegria claims, that
Chilean law influenced the Guatemalan legislaffoinjs clear that the Guatemalan legislators

expressly decided not to incorporate the same egparmission model in the LGE.

3. The CNEE’s obligation to rely solely and exclusivelon the distributor’s
tariff study for tariff approval
48. According to TGH, the CNEE must always use the Vjpdposed in the distributor’s
tariff study in order to calculate the tariff. Amther rule, in TGH’s view, would render the
distributor’s study irrelevant. TGH relies on anpiimit interpretation of LGE Articles 74 and

75 —the only articles that mention this stady support of this view.

49. The CNEFE’s position is that the LGE does not regjtite CNEE to establish tariffs on

the exclusive basis of the distributor’s tarifféyuln fact, as mentioned before, such obligation
had been provided for in the draft I&wput was later removed during the legislative
proceeding&® In particular, Article 54 of the draft provided ath “[tlhe costs for the

distribution activity approved by the Commissioralsltorrespond to standard distribution

costs of efficient companies, determined by a stadypnmissioned by distributafsThe
underlined portion, however, was removed from timalftext of Article 60 of the LGE.
Therefore, the CNEE’s obligation is to ensure that approved VAD (the distribution costs)
complies with objective criteria: “shall correspotal standard distribution costs of efficient
companies.” The approved law contains no obligatoensure that the VAD approved is the
one determined by the distributor’s study.

8 General Electricity Law (Chile), approved by Dse#/20018, 2 May 200Exhibit C-482, Arts. 208-211.
8 Tr. (English), Day Five, 1203: 1-18, Alegria.

% LGE, final draftExhibit C-13, Art. 54.

% LGE,Exhibit R-8, Art. 60.
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50. It is notable that neither TGH’s counsel nor itsatmalan law expert have made
reference to this modification between the LGE'afdand its final text’ Nevertheless, Ms.
Menaker, speaking on behalf of TGH, placed greaiteasis on this issue during the Hearing:

On that, the law is very clear. It says, the distior's VAD must be set on
the basis of the distributor’s stutfy.

51. This is simply not true. The legislature expressikcluded this obligation. Even
Professor Alegria TGH’s expert—admitted during the Hearing that the CNEE as w&gulis
empowered to decide whether the VAD complies whlk LGE, including whether the

distributor's study is objective and can be relign for that purposg.

52.  This completely invalidates TGH’s argument that 2087 reform of RLGE Article 98
allowed the CNEE for the first time to depart frohe distributor’s tariff study. However, the
obligation to rely on the distributor’s study neeisted in the final text of the LGE. Therefore
the reform of Article 98 cannot have had the eftéwrged by TGH.

53. Notably, immediately following LGE Article 75 (reghing the distributor’s tariff study
and the Expert Commission), Article 76 establisied the CNEE “shall use the VAD..] to
structure a set of tariffs.” It does not require NEE to use the distributor’s tariff study, but

rather that it use the VAD, which is very different

87 Note the response of expert Alegria during tharkig. (Tr. (English), Day Five, 1195:16-1197:10ed¥ia):
Q. Did you refer to this change in your report?
A. No, | did not.
Q. Don't you consider it important that there wat modification to the bill?
[.-]
A. Once again, | was studying how to interpret taw rather than how the bill should

have been interpreted. The bill is going to give some information. It's going to shed
some light as to how to interpret the final lamttivas captured.

[..]
Q. Of course. Then we need to see what was reintovenderstand what the intention
was behind this. This is an important interpretivie.

A. Yes, it is an interpretive rule, but | shouldmave to criticize whether Article 54 was
transferred or not.

In short, expert Alegria, despite recognizing tmepartance of the draft LGE in the
interpretation of the LGE itself, curiously did rfiid it appropriate to reference draft Article
54.

8 Tr. (English), Day One, 349:6-8, Claimant's OpenStatement.
8 Tr. (English), Day Five, 1180:16-1183:7 and 1207208:12, Alegria.
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54.  None of this detracts from the importance of thetrthutor’s study. First, as repeatedly
stated throughout the proceeding, the purpose @ifineg such a study is that only the
distributor has first-hand knowledge of its costfhich together with efficiency criteria,

provide the basis for calculating the VAD. Secondlys reasonable to require the regulator to

consider the distributor’s position so that it maka informed and reasoned decision.

55.  The distributor’s role, as established in LGE Ad&74 and 75, must be interpreted in
the context of this framework. The distributor@ler cannot result in a restriction of the

responsibilities and powers delegated to the CNEE.

4. Technical and financial questions concerning calcation of the VAD

56. The main technical issue upon which TGH disagregh the CNEE relates to the
design of the construction units, and whether tiage8 White or the Sigla study adopt the
correct units. This was acknowledged by Mr. Barrduring the Hearing [(‘think that there
are a number of reasons why the two VNRs are diffebut mostly they have to do with the
construction units®). Construction units are sets of materials coméduin distinct ways to
form each of the electrical components in the ilistron network. The construction units
chosen determine the optimal number of transformel@meters of power lines and types of

lines, etc.

57. This issue is regulatory and technical in natui, #merefore, is the kind of issue that is
delegated to the CNEE as regulator to decide. ¢h the Expert Commission favored the

position of the CNEE with respect to most discrep@son construction units.

58.  Another relevant technical issue concerns the gioiu of depreciation in the VAD
calculation. The CNEE’s position is that depreoiatimust always be included in this
calculation. If TGH’s position were adopted, thetdbutor would perpetually accrue earnings
on portions of the capital base that it had alre@dpvered, which would be equivalent to a
bank charging interest on the part of a loan ttzat &lready been paid off. In any event, the
formula for calculating the VAD, which included tb8% depreciation, was part of the Terms

of Reference and was not challenged by EEGSA, emiker aspects that were challenged.

% Tr. (English), Day Six, 1466:4-7, Barrera.
%1 Report of the Expert Commission, 25 July 2aBhibit R-87, pp. 68-71, 79, 83-86, and 94-96.
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5. The dispute is nothing but a regulatory disagreemen

59. The CNEFE’s position on the issues above is notuldus, absurd, or unreasonable to
the point that would justify an argument that thées been a fundamental change in the
regulatory framework, arbitrariness, or abuse a¥gm which are the labels employed by TGH

to justify its international claim. In all of theseatters, the CNEE’s position has a legal and/or

technical and economic basis that is concrete astdigd.

60. TGH disputes the CNEE'’s interpretation, but suckagreement does not constitute a
violation by the Guatemalan State of the intermatianinimum standard under the Treaty. In
this context, Guatemala’s obligation under intaoredl law was to make its courts available
for TGH and EEGSA to challenge the CNEE'’s interatien; there is no question that

Guatemala did so. TGH has not accused Guatemdkenying justice.

C. THE GUATEMALAN COURTS HAVE ALREADY DECIDED THIS REGULATO RY DISPUTE

61. These regulatory questions have already been dkdigiethe courts of Guatemala.
Notably, aside from its unsubstantiated asserttbas the Constitutional Court decisions on
this matter were golitically motivateqd” TGH devoted very little time to this issue dugithe

Hearing?®*

62. The Constitutional Court’s decisions will not bexamined here, as they have already
been analyzed in previous submissioh. must be noted, however, that the Constitutional
Court did not rely on the amended RLGE Article 8&stablish the lawfulness of the CNEE’s
conduct. Nevertheless, TGH repeatedly and inctyretleged during the Hearing thath®é
Constitutional Court here found that the CNEE hadded lawfully on the grounds that the
amended RLGE Atrticle 98 allowed the CNEE to seV#hbB on the basis of its own stuth}

63. On the contrary, the Constitutional Court ruledtba basis of the CNEE’s power as
regulator to set tariffs and approve the VAD. Tisiclear from the following passages of the
Court rulings:

9 Tr. (English), Day One, 16:5, Claimant’s OpenS8tgtement.
% For example, Rejoinder, paras. 48-50.

% Tr. (English), Day One, 108:17-20, Claimant's @ing Statement, and for example alsdbid., 130:20-
131:3, 159:3-11, and 343:8-11.
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Decision of 18 November 2039:

¢) Functions of the National Electricity Commission

Article 4 of the General Electricity Law created the National Electricity

Commission as the regulatory body of the system, granting it the authority

to: “Set transmission and distribution tariffs, subject to regulation pursuant to

this law, as well as the methodology for calculating the same.”

[..]

to comply with its attribution in that regard. Consequently, as established by

Article 4 section c) and Article 71 of the referenced law, tariffs are calculated

by the National Electricity Commission, which must do so after it receives

the opinion of the Expert Commission, which, as mentioned, fulfiled with

[the submission of] such opinion its advisory function regarding the

discretionary action of the competent authority to set tariff schedules. To

understand that the members tasked with completing the expert study would

have yet another duty, or that its opinion would be binding in nature, violates

the provisions of Article 154, paragraph three, of the Constitution, which

prohibits delegation of duties, except where it has

[illegible seals]
[...]

all its phases. This power of setting the tariff schedules held by the National

Electricity Commission is a legitimate power granted by the General

Electricity Law, whereby it performs a Government function, for whose

exercise it is guided by Articles 60, 61, 71, and 73 of said law, which impose

limits on any discretionary overstepping since they refer to verifiable concepts
inasmuch as the tariffs “correspond to standard distribution costs of efficient
companies,” that they are structured “so that they promote the equal

treatment of consumers and the economic efficiency of the sector.”

Decision of 24 February 2010:

its regulations, and being within the established time limit, issued its opinion
with regard to the discrepancies noted by the National Electricity Commission
between the tariff study submitted by the petitioner, and the terms of
reference previously set forth by the challenged authority. In fact, it is

worthwhile to emphasize that there does not exist, either in the Law

governing the matter or in its respective Regulations—the only rules within

95

96

Decision of the Constitutional Court (Consolidaaise Files 1836-1846-2009) Appeal of Amparo Degjsio

18 November 200 xhibit R-105, pp. 30-32.

Decision of the Constitutional Court (Case Fi888-2009) Amparo Appeal, 24 February 20E8hibit R-

110, pp. 31-34.
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the Guatemalan legal framework applicable to this case—any provision that

would assign to the Expert Commission another function beyond that of

issuing its_opinion _on the discrepancies mentioned above. By virtue of this,

upon submission of its respective

[seal] [seal]
[illegible] Constitutional Court, Rep. of Guatemala CONSTITUTIONAL
COURT,

Rep. [of Guatemala]

pronouncement, the Expert Commission completed the function that the Law
on the matter and its respective Regulations entrusted to it for such purpose.

Having completed its function, and not being a permanent Commission, but

rather one of a temporary nature whose advisory function, by Law, was to

assist in the determination of the tariffs by the authority in charge of this task,

and there being no other involvement in the proceeding, by Law, no harm

could be caused to the petitioner from the dissolution thereof, inasmuch as

the actions by the challenged authority were in accordance with the

provisions of the Law and the RLGE governing the matter.

[..]

Subject to this, and based on the considerations set forth above, to

assign the Expert Commission the task of resolving the present dispute
between the petitioner and the challenged authority and recognize its

competence to issue a binding decision, and empower it to approve the tariff

studies

[illegible seal]

as the Court could decide, would breach the principle of legality that is a

feature of the Rule of Law, and moreover, would undermine the principle of

public duty subject to the law, since, pursuant to the provisions of the

General Electricity Law and its Regulations—the only applicable provisions

within the Guatemalan legal framework—it is _incumbent on the National

Electricity Commission, as the sole entity responsible [on the matter], to set

distribution tariffs and approve tariff studies, having to continue with the

process

64. The only reference to Article 98 in the Constitnab Court decisions is in the decision
dated 24 February 2010, but that article does oot the basis for the Court’s decision. It is
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notable how TGH distorted the text of the judgmanthe Hearing, displaying the following
slide supposedly quoting the judgment literdlly:

“[RLGE Article 98 provides] that, if the
Distributor fails to send the studies or
corrections to those studies, the National
Electricity Commission (governmental
agency of public law) may issue and publish
the related tariff scheme based on the tariff
study prepared independently by the
commission or making the necessary
corrections to the studies prepared by the
distributor . . . In view of the above, the
National Electricity Commission caused no
damage to the petitioner when it dissolved
the Expert Commission and when it followed
the procedure to devise the tariff schemes . .

65. The missing part marked by ellipses, which TGH it is fundamental because it
shows that the Court did not rely on Article 98.thRa, the Court stated as follows in the

omitted passage:

[T]he National Electricity Commission has not caliseny harm to the
petitioner by deciding to dissolve the Expert Cossiun and continuing
with the procedure for setting the tariff schedukgsissue, since that
power—which is a state function—as stated previgus a legitimate
power vested in that entity by the General Eleityricaw, pursuant to the
provisions established to that effect by Articl€ 61, 71 and 72 thered.

66. Thus, it is clear that the reform of Article 98 the RLGE had no influence on the
Court’s decision. It is the LGE that establishes @NEE’s authority to determine a VAD that
complies with the law and is to be used for settivgfive-year tariffs.

67. In any event, this issue, which forms the fundamdnasis of TGH's claim has already
been decided by the Guatemalan courts, and TGhhdtaslleged that those decisions violate

the Treaty or International Law.

Question from the Tribunal: Could TGH have filed anaction in the Guatemalan courts?

68. At the Hearing, arbitrator von Wobeser asked whetltgH could have filed an action

in the Guatemalan courts regarding the measurgectudf this arbitration and if so, what the

9 Slide 107 of TGH's opening argument at the Heanieferring to the Decision of the Constitutio@ourt

(Case File 3831-2009) Appeal for Constitutionali®el4 February 201Exhibit R-110, pp. 35-36.

Decision of the Constitutional Court (Case Fi888-2009) Amparo Appeal, 24 February 20E8hibit R-
110, p. 36.

98
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procedure would have be&h.We understand that this question inquires abweipbssibility

of invoking the Treaty itself in Guatemalan counthis is the question, the answer is
affirmative, since the Treaty is part of Guatematmestic law and is directly applicable.

This could have been pursued through litigationokeefthe Administrative Court, which is

granted jurisdiction by the Political Constitutido decide cases involving administrative
decisions, and cases involving actions taken bgremmous and decentralized entities of the
State'® However, it should be noted that, to date, noifsrénvestor has ever invoked an

investment protection treaty in Guatemalan courts.

69. In any event, had TGH brought a Treaty-based clagfore, this would have been a
mere pretense for the regulatory claim that EEG8d &lready filed.

70. Lastly, it is worth clarifying that TGH did not hawstanding to file the claims that
EEGSA brought in the local courts. EEGSA was thiyewith standing. Thus, it was EEGSA
that started —with the approval of the directorapied by TGH to the Board of Directors of
EEGSA- the relevant actions giving rise to the @ansnal Court decisions.

D. TGH’ S ONLY VALID CLAIM WOULD HAVE BEEN FOR DENIAL OF JU STICE, WHICH TGH
HAS NOT ALLEGED

71. At the Hearing, TGH objected again to Guatemal@siton that the only valid claim
in this case would have been for denial of just&ecording to TGH, that would restrict the

international minimum standard to denial of justite

72. That is incorrect. Guatemala does not dispute #c¢ that, in order to bring a valid

international claim, the investor must first chatle State measures locally before elevating
them to the international level as a denial ofigestlaim. This approach must be adopted for
regulatory disputes of domestic law that have dliydaeen analyzed and decided by the local

courts. The decisions cited above in section Ind a previous pleadings demonstrate this. In

% Tr. (English), Day Two, 414:4-21, von Wobeser.
100 Article 221 of the Political Constitution of Geatala,Exhibit C-11:

“Administrative Court. Its function shall be to eme compliance with the law by the public
administration and it shall have powers to decitsputes over acts or decisions of the
administration and the autonomous and decentrakregities of the State, and disputes
derived from government contracts and concessions.”

198 Ty, (English), Day Two, 153:22-154:6, Claimant'p&ing Statement.
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the words of the tribunal iAzinian “ [a] governmental authority surely cannot be faulied
acting in a manner validated by its courts unlégsdourts themselves are disavowed at the

international level **2

73.  The reasoning behind this position is compellindi@ the claimant’s complaint is, as
here, that a regulator incorrectly applied the detineegulatory framework, the conduct of the
courts examining the regulator’'s actions cannoighered. Otherwise, an essential part of the
conduct of the State, i.e., the activity of its dkepwould be disregarded. It is the courts that
must resolve any dispute over the interpretatiahapplication of domestic law. In this sort of
dispute, Guatemala’s obligation was merely to malee that its courts were available and
made a decision that could not give rise to anysation of denial of justice. That is what it
did, as demonstrated by the fact that TGH has tamitmed denial of justice. Therefore,

Guatemala has complied with its obligations unterTreaty.

E. THE |BERDROLA AWARD IS FULLY APPLICABLE

74. At the Hearing, TGH also alleged that therdrola Award is not applicable because
TGH has presented a better case than Iberdffotbowever, what matters, as explained in the
Iberdrola Award, is the substance of the claim, not the reann which it is dressed. The
substance of TGH’s claim is not different frdtrerdrola’s, since it is based on exactly the
same facts. As the tribunal heldlberdrola:

As stated by the Tribunal and demonstrated by #oord, beyond the

characterization that the Claimant gave the digpigsues, the substance of
these issues and, above all, of the disputes teatClaimant asks the

Tribunal to rule on, regard Guatemalan f&v.

75. Thelberdrola tribunal noted that the substance of the clainceamed the “extent of
the distributor’s participation in the VAD calculan [...] and if the consultant had the power
to diverge from the Terms of Reference,” “[tlhe remt formula for calculating the VAD,”

“[t]he correct interpretation of the rules concemthe contracting of tariff studies and whether

192 Robert Azinian et al. v. United Mexican Stai&SID Case No. ARB (AF)/97/2) Award, 1 Novembe©29
Exhibit RL-2 , para. 97.

1% Tr, (English), Day One, 156:9-157:20, Claimarf®@gening Statement.

1% |berdrola Energia S.A. v. Republic of Guatemdl@SID Case No. ARB/09/5) Award, 17 August 2012,
Exhibit RL-32, para. 351.
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those rules authorized the CNEE to commission w& dariff study, independent of the
distributor’s study,” “[w]hether the pronouncemaeftthe Expert Commission was binding,”
“[i]f there was an agreement between the CNEE aBGEA on the operating rules of the
Expert Commission,” “[w]hether the unilateral dears of the CNEE to dissolve the Expert
Commission was in accordance with the law,” an{f the conduct of the CNEE in rejecting
the study of the Claimant’s consultant and acceptirat of Sigla was in accordance with the

law »105

76. These are the same issues that TGH has raiseditech, demonstrate that this dispute
is purely regulatory and is outside the jurisdietiof this Tribunal. As was the case in
Iberdrola, this Tribunal cannot “act as a regulatory bodyadministrative agency and a court
of instance” of Guatemald® Therefore, the conclusions of thigerdrola Award are fully

applicable to this case:

[Aln ICSID tribunal, constituted under the Treaty, maindetermine that it

has jurisdiction to judge, under international l&we interpretation made by
the State of its domestic legislation, simply beeathe investor does not
agree with it or considers it arbitrary or in vitiken of the Treaty

It is not enough, therefore, for the Claimant toxgace the Tribunal that its
interpretation of the Guatemalan laws and of tleriecal and economic
models is correct and that the interpretation sstbpty the CNEE is wrong.
Nor is it enough to label its own interpretationtloé history of the LGE and
RLGE as “legitimate expectations,” nor is it enoutgth challenge the

interpretations of the regulatory body of Guatenwlghe decisions of its
courts, to persuade the Tribunal that it must xesttie local law dispute as
a violation of the Treaty. Neither is it enoughlabel the interpretation of
the CNEE or of the courts as “arbitrary” for theiblinal to conclude that
there is a genuine claim that Guatemala violated standard of fair and
equitable treatment or that there was a real iatemal disputeegarding an

expropriation, because the Claimant considers ttmatfinancial criterion

used by Bates White to calculate the VAD is corrawctl all the others,
(including the VAD proposed by one of the EEGSA@xeves), erroneous.
Or that the interpretations of the LGE and [RLG#gcked by the courts of
Guatemala, are in violation of the Treaty becabeg tlo not coincide with
those of Iberdrola. [...]

If the situation is as described in the precedirayagraphs and the
interpretation of the regulatory body was suppoltgdhe local tribunals, in

1% Ibid, para. 354.
1% hid, para. 354. (Emphasis added).
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order for this Tribunal to be able to resolve thispute the Claimant should
have demonstrated, beyond doubt, that the conddilceaourts violated the

Treaty®’

F. A MINOR REGULATORY CHANGE IS NOT A MATTER FOR THIS TRIBUNAL

Question from the Tribunal: can the question of whéher a minor regulatory change
constitutes a violation of the international minimun standard be analyzed as a question

of jurisdiction? 1%

77. As part of its jurisdictional analysis, the Triblimaust determine whether the dispute
submitted by TGH to this arbitration is a disputeiomatters regulated by the Treaty. This
includes an assessment undertaken bya@rrola tribunal, of the essence or substance of the
dispute at issue to determine whether there ial tlaim” of violation of the international

minimum standard, “or that there was a real intéonal dispute.**®

78.  This analysis applies to all aspects of the dispirteluding allegations regarding
changes to the regulatory framework, given thastdrachanges could constitute a violation of
the international minimum standard. The goal isatmalyze whether such a change is
manifestly arbitrary, disproportionate or unreasd@aHowever, at the jurisdictional level,
what must be examined is whether the alleged east®f such a fundamental change is a
mere label assigned by the claimant to try to a@dlibility to its claim. In other words, the
existence and significance of a change must be ieeaat the jurisdictional level, because
only certain types of reforms to the regulatorynfeavork alter the basic premises of that

framework to such an extent as to result in a timheof international law.

79. In this case, TGH has attempted to present themefd Article 98 of the RLGE as a
substantial alteration of the regulatory framewdrowever, upon careful examinatioft,
becomes apparent that TGH has not challenged therref Article 98per se but rather it
objects that the CNEE “arbitrarily invoked the nfiti version of Article 98 of the RLGE*?

In other words, it has challenged the waywhich the CNEE interpreted and applied Article

98, approving the study by the consultant firm &igfter the pronouncement of the Expert

197 Ibid, paras. 356, 367, 368, 371 (Emphasis added).

1% Tr, (English), Day Two, 413:8-22, von Wobeser.

19 Jperdrola Energia S.A. v. Republic of Guatem@d@SID Case No. ARB/09/5) Award, 17 August 2012,
Exhibit RL-34, para. 371.

Reply, para. 117.

110
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Commission. According to TGH, the CNEE is requitedely on the distributor’s study in all
circumstances; Article 98 could not grant the CNBEE& power to approve another study. The
guestion, therefore, is whether the LGE requires@NEE to always set the tariffs based on
the distributor's study. As explained above, ttasnbt so, as the Constitutional Court has
recognized™ In sum, TGH'’s complaint does not concern a regiil@ory change; this is an
issue that the Tribunal must decide at the jurigzhal level.

G. CONCLUSION: THE TRIBUNAL DOES NOT HAVE JURISDICTION

80. In short, the dispute submitted by TGH does ndtwithin the Tribunal’s jurisdiction.
The essence of the dispute relates to disagreerbetieen EEGSA and TGH, on one side,
and the CNEE, on the other, regarding the intespicet and application of the regulatory
framework, including questions of procedure andhtézal and financial questions concerning
EEGSA’'s 2008 tariff review. The allegations of arhiiness and the destruction of the
regulatory framework are mere labels, which ardlyeammasked by minimal analysis as
explained in thelberdrola Award. For instance, there is nothing in the retjoia that
demonstrates that the pronouncement of the Expmertnd@ssion is binding (as is the case with
the Chilean legislation), or that it is for the Exp Commission to approve the VAD
calculation instead of the CNEE which is the retpriaor that the CNEE must adopt the VAD
in the distributor’s study (which was expresslyatetl from the text of the draft LGE). Even if
the CNEE were wrong with respect to these issudéscfwit was not), such questions were to
be decided by the local courts, as they have. Gwdsewas only required to ensure that there
was no denial of justice in such proceedings, adHThas not alleged that such denial of
justice has taken place. Thus, there was neiti@rariness in those proceedings nor manifest
arbitrariness on behalf of the CNEE.

11 gSeeSection I1.B.A.
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Il. THE HEARING CONFIRMED THE VERSION OF FACTS AND THE
INTERPRETATION OF THE REGULATION PRESENTED BY GUATE MALA
IN THIS PROCEEDING

A. EEGSA AND BATES WHITE TRIED TO IGNORE OR REDEFINE THE TERMS OF
REFERENCE AT THEIR DISCRETION

1. The Hearing confirmed that the power to set the Tans of Reference

belongs exclusively to the CNEE, and that once théyave been fixed, they

are of mandatory application
81. Guatemala has emphasized throughout this procedlmdariff review functions
assigned to the CNEE pursuant to the regulatorgndi@ork. LGE Article 4(c) clearly
establishes that it is the CNEE that must ensusenftiance with and enforcement of this law
and its regulations.” Therefore, in each tariffieaw, the approved VAD must comply with the
principles and policies established by the LGE Rh(E. As accepted by TGH's legal expert,
Mr. Alegria, it is precisely the CNEE that is céllepon to ensure the law is obeyé&d.

82. In that context, one of the responsibilities tieg kaw assigns solely and exclusively to
the CNEE is to define the “methodology” for caldulg the tariffs, which occurs through the
issuance of the Terms of Reference for the tagifiew!'® The importance of this function is
reflected in the three direct mentions that the LiG&kes in its Articles 4(c), 74 and 77 Mr.
Calleja, who was Manager of Regulation of EEGSAMr@001 to 2008, confirmed the

existence of this authority during the Hearing:

Q. Is it correct to say that the CNEE under #bectricity law defines the
methodology for the tariff studies?
A. Yes.

12 T, (English), Day Five, 1182:20-22, Alegria.
113 Counter-Memorial, para. 57; LGExhibit R-8, Arts. 4(c) and 61, RLGExhibit R-36, Article 29.
14 LGE, Exhibit R-8, Article 4(c):

The Commission shall have [...] the following functio

(c) Defining the transmission and distribution ffarsubject to regulation in accordance
with this law, as well as the methodology for cédtion of the same.

Ibid., Article 74:

The Terms of Reference of the study(ies) of the VARall be drawn up by the
Commission [...]

Ibid., Article 77:

The methodology for determination of the tariffalétbe revised by the Commission
every (5) years [...].
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Q. Is it correct that none of these articleshe# taw that | have read have been
modified since the law was issued?
A. Sorry. Yes?

83.  Mr. Giacchino, who served as a consultant to EE@8Ang the 2003 and 2008 tariff
review, also acknowledged that the CNEE holdsabitiority™®

84. Asis logical, the LGE affords the CNEE the disieto issue the Terms of Reference,
but requires that those comport with the efficiepdyciples set forth in the LGE. Thus, if the
distributor deems that the Terms of Reference daweet the criteria under the LGE or the
RLGE, it may appeal them administratively and jiallg.'*” Once decided judicially, the
Terms of Reference are fixed and may not be matifiBistributors frequently exercise that
right to appeal. Mr. Calleja confirmed that EEGSWed appeals against the Terms of
Reference issued by the CNEE in both the 2003 @08 2ariff reviews:®* As Mr. Calleja
explained, once those motions are decided, the JefrReference are firm and must apply “in
their totality”:

Q. Well, once those local appeals were decidesinagthe Terms of
Reference, you agree that the Terms of Reference then firm, that they
could not be subject to new objections or -- amat §rou would withdraw
your appeals against those terms?

A. Well, if Terms of Reference do not have -- ao¢ subject to appeal, and
the deadlines pass, then they are firm, but thatery legal question.

Q. And do you agree that they are mandatory?

A. Yes, all of thent®®

85.  Thus, during the Hearing, TGH'’s witnesses confirr{igthe sole and exclusive role of
the CNEE in determining the methodology for caltint the tariffs!®® and (i) that the
distributor has only one opportunity to dispute Tleems of Reference—and must do so before
the courts. Once established, the Terms of Referemest be applied, unless the CNEE itself

orders or authorizes their modification.

15 Ty, (English), Day Two, 625:8-15, Calleja.

16 Tr. (English), Day Five, 837:6-838:6, Giacchino.
7 RLGE, Exhibit R-36, Article 149.

18 Tr. (English), Day Two, 631:18-20, Calleja.

' \bid., 634:8-17.

120 something that, moreover, had already been igdrify Guatemala’s Constitutional CouBteeDecision of
the Constitutional Court, 18 November 2088hibit R-105, p. 31.
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2. The Hearing confirmed that article 1.10 of the Terns of Reference reserved
the powers of the CNEE to issue the methodology
86. As evidenced during the Hearing, revised article0lof the Terms of Reference
reserved to the CNEE the power to define the metloqy for the tariff study.

87. As mentioned above, in May of 2007, EEGSA judigiahallenged the first Terms of

Reference for the 2008-2013 tariff review. Curigu®#EGSA challenged a large number of
provisions that it had accepted in the previoufteeview.* Nevertheless, in view of the

amparoachieved by EEGSA, the CNEE decided to review theriE of Reference so as not to
interrupt the tariff review proces€. As a result of that review, the CNEE decided to
incorporate certain changes requested by EEGSAfanss these did not affect principles of
the LGE or the exclusive powers of the CNEE. One of the provisions included in the

revised Terms of Reference was article 1.10.

88.  During the Hearing, TGH presented a distorted pregation of article 1.10 in line with
the interpretation adopted by EEGSA and its coastltiuring the tariff review. Under such
interpretation, the article would have allowed tdmnsultant to unilaterally deviate from the
Terms of Reference at his discretion, with no nieeabtain advance approval from the CNEE.
Such interpretation contradicts the allocation @fvprs under the LGE. It also contradicts the
terms of article 1.10 itself, as the validity o&tlprovision is subject to the LGE and the RLGE.
Finally, it contracts the history of the negotiatiof article 1.10. It is worth comparing the
version of article 1.10 proposed by EEGSA with ¥kesion ultimately approved by the CNEE:

121 Counter-Memorial, paras. 300-01, Rejoinder, p282.

12 Otherwise, with the provisional constitutionalig suspending the effects of the Terms of Refeeerthe
review process would be put on hold until the coarid even the Constitutional Court issued a detish
the merits of the matter, which could take severahths, and the CNEE would be unable to deternfiae t
new tariff schedule until theseeColom,Appendix RWS-1, para. 66.

12 Tr, (English), Day Five, 1104:10-1105:8, Colom.
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Article 1.10 of the Terms of Reference

Proposed by EEGSA'

Approved Text®

These Terms of Reference set forth gener:
guidelinesto be followed by the distributor
and the consultant in each of the Stage
and/or
Consequently, the consultant may vary, in :
justiied  manner, the methodologies
presented in each of the studies to b
performed, based on its knowledge anc
experience.

studies described and defined.

=

117

These Terms of Reference set forth the
guidelines to be followed when carrying out
the Study, and for each one of its describe
and defined Stages and/or studies. If there a
changes in the methodologies set forth in th
Study Reports, which must be fully justified,
CNEE shall make such observations regardin
the changes as it deems necessary, confirmir
that they are consistent with the guidelines fo

the Study

137

re

«Q

=

89.

The comparison shows the much more restrictive es¢bpt the CNEE stipulated for

article 1.10"° In particular, it is clear that the CNEE would iev the consultant’s changes

and would have to verify that those changes werssistent with the “guidelines” for the

Study In this context, it is worth clarifying a poinhdt generated some debate during the
Hearing. As Mr. Calleja acknowledged during hisssrexaminatiod? the reference to “the

guidelines for the Study” in article 1.10 referste approved Terms of Refereri¢e.

90.
be consistent with the Terms of Reference and #gulatory framework. Mr. Colom

That is, under article 1.10, the consultant’s peggbchanges to the methodology had to

confirmed this understanding in his response taestion from the President of the Tribunal,
in which he reiterated the exceptional charactet thas anticipated for article 1.10 and

emphasized the fact that the article obliged th&ENDb “verify the consistentypetween the

Terms of Reference and any methodological changeosed by the consultatit.

124 etter from Miguel Francisco Calleja to José Tol®©rdéfiez, 11 May 200Exhibit C-108, p. 5.

125 Addendum to the Terms of Reference for the Perdmice of the Value-Added for Distribution Study for
Empresa Eléctrica de Guatemala, S.A., ResolutioEEN24-2007, 11 October 20®xhibit R-44, Article
1.10.

1% Rejoinder, para. 299.
1277y, (English), Day Two, 645:16-21, Calleja.

128 Seethe text at the start of Article 1.10 “These [Terof Reference] set forth the guidelines to follow
preparation of the Study"—meaning that any varatioust be consistent with the Terms of Reference
approved by the CNEE, Exhibit R-53.

129 Ty, (English), Day Five, 1148:12-1151:14, Colom.
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91. During the Hearing, Mr. Calleja and Mr. Giacchinmyided peculiar responses when
guestioned about the CNEE’s obligation under a&ticllO to “verify” the consultant’s changes
to the Terms of Reference. In their responses, ®hlleja and Mr. Giacchino limited
themselves to a partial reading of article 1.10libeeately ignoring such obligatior?
Eventually, after various evasive responses (inofyido questions from the President of the
Tribunal himself):*! Mr. Calleja accepted that it was the CNEE that sugsposed to “verify”

that the provisions were consistent with the TeoffReference:

Q. But that last part [of article 1.10] is theeowhich I'm not sure about.
Besides making observations, [the CNEE] verifies ¢bnsistency with the
guidelines of the studyWho does that? | know that CNEE makes
observations because we see that from the text.inBihe last part, you're
also reading it.

A. No, I'm not trying to interpret anything frohrere. I'm saying, in the
observations it verifies the consistency with th@glines of the study.

Q. The CNEE?

A. Yes.

Q. Thank you¥

92. Ultimately, it is clear that this article contains carte blancheallowing EEGSA to
unilaterally depart from the Terms of ReferenceE&$6SA, Bates White and TGH sought to
make this Tribunal believe. The text of article@ dearly establishes that the CNEE has the
obligation —in line with its sole and exclusive pawto define the methodology—to approve
any change to the Terms of Reference. If EEGSAdpbsed that formulation, then it should
have appealed the Terms of Reference on this pocdurt (which it did not do). Absent such

an appeal, the application of the Terms of Refexdserame “compulsory.”
3. The Hearing confirmed that EEGSA and Bates White deided to ignore the
Terms of Reference in their preparation of the tarif study

93. Despite this specific purpose of article 1.10 of ffrerms of Reference, EEGSA and

Bates White abused this provision during the taeffiew process. In effect, and as Mr. Calleja

1% Ty, (English), Day Five, 845:4-845:13, Giaccharal Tr. (English), Day Two, 647:22-648:20, Calleja.
181 Tr. (English), Day Two, 641:13-643:9, Calleja.
%2 Ibid., 648:21-649:10.
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confirmed during the Hearing, EEGSA interpretedckrt1.10 as a tool for ignoring the

approved Terms of Reference. In the words of Mileza'®?

Q. [...] What you understand [article 1.10] to beidgrthe tariff review, according
to your Statements, is that it gave the consultaatpower to disregard the Terms
of Reference approved by the CNEE if it had its dechnical justifications and it
didn't need authorization from the CNEE for thatrect?

A. Correct.

94. Nor did Mr. Giacchino leave any doubt as to Batelsités interpretation of article
1.10:

Q. [Y]ou've told me that when you reviewed this yiour view, you were permitted
by 1.10 to change the methodology in accordanck fitO. | just wanted to get
your understanding.

A. Well, my understanding, yes, it could be changet that's in the Terms of
Reference, 1.15*

95. Ultimately, during the Hearing, the parties respoles for the tariff study
acknowledged their conscious decision to use arficlO as a tool to unilaterally change the
finalized Terms of Reference. In so doing, theyatjsarded the Terms of Reference that were
approved by the CNEE—the regulator with exclusiutharity to issue them. As a result of
the deviations by Bates White, the study was imipésgo audit and presented a highly
overvalued VNR and VAD (see Section I11.B.2 below).

B. THE BATES WHITE STUDY WAS NOT RELIABLE

1. Mr. Giacchino was not an independent consultant fOEEGSA

96. EEGSA's selection of Mr. Giacchino to conduct asiff study was not accidental. Mr.
Giacchino was in charge of the tariff study for E%&in the prior tariff review of 2003,
through his prior firm NERAZ® Mr. Giacchino had also worked for the Iberdrolaugy
(operator of EEGSA) in the tariff review of its sidiary companies, Companhia de
Electricidade do Estado da Bahia (Brazil) in 2008 &lectricidad de la Paz (Bolivia) in 2002

% Ipid., 636:6-13.
134 Tr. (English), Day Five, 855:1-6, Giacchino.
1% Rejoinder, para. 277.
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and 2004. During the Hearing, Mr. Giacchino conédrhis repeated commercial involvement

with Iberdrola over the five years prior to the EE&Gtariff review in 2007

97. Article 1.5 of the Terms of Reference expresslyurexgl the consultant to exercise
independence of judgment from the distribdtdr This was an important point, and typical in
these types of documents, as Mr. Giacchino acceptadg his cross-examination:

Q. [...] Now, there was a concern here in [article df] the Terms of Reference, it
appears, that they wanted to ensure that when yoa preparing this study, that
you would not take directions from EEGSA but thaiuywould exercise
independence of criteria from the Distributor bessathat's what this [section of
the Terms of Reference] is about, “Contrataciétad€onsultura”, the contracting
of the consultant; agreed?

A. Yes, this is very typical of many Terms of Refecewhen a consultant is hired

to do a Tariff Review. You know, when a consultasithired, the Terms of

Reference will make mention to that independenaziteria*®

98.  Mr. Giacchino boasted of that supposed independendag his cross-examinatidf?.
However, despite the fact that the Terms of Referemere already in effect at the time when
Bates White was hired, the contract between Batésteand EEGSA included certain
obligations that openly violated the independereguirement provided for in article 1'%
For example, clause Five (6) of the Bates White-EBGcontract established that any
modifications to the tariff study that were reqeelsby CNEE were subject to the prior
approval of EEGSA* When questioned about this at the Hearing, Mrc@imo was unable

1% Tr. (English), Day Five, 834:15-837:5, Giacchino.

137 Terms of Reference for the Performance of thaiddded for Distribution Study for Empresa Elémrde
Guatemala, S.A., CNEE Resolution 124-2007, Jan2@@,Exhibit R-53, point 1.5:

1.5 CONTRACTING OF THE CONSULTANT
[..]

The Consultant must have independence of judgmentpieparing the Study.
Notwithstanding its technical responsibility, thesibutor must assume full responsibility
for the information that he delivers and procesaag, for the Study that he delivers to the
CNEE, provided that no written objection is subett

1% Tr. (English), Day Five, 858:5-17, Giacchino.
% Ibid., 856: 7-15 and 857:6-22.

140 Terms of Reference for the Performance of thaid@dded for Distribution Study for Empresa Elégrde

Guatemala, S.A., CNEE Resolution 124-2007, Jan2@@,Exhibit R-53, point 1.5.

Clause Five, section 6, of the contract betweEGSA and Bates White establishes the consultant's
obligation: “To make the corrections and/or addiioequested by the CNEE and accepted by EEGSA
considering the time available, in each one ofép®rts and even after the final report is subohittetil each
one of the reports, as well as the Final repofinaized to the satisfaction of the Distributeith the

141
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to explain convincingly how that clause could basistent with his professed independence of
judgment and the “typical” requirement that artitl® of the Terms of Reference imposed to
that effect*

99. That was not the only irregularity in the EEGSA-8atWWhite contract. That contract
also provided that Mr. Giacchino would be EEGSAspresentative on any Expert
Commission formed in connection with the tariff ilv. In exchange for his participation, Mr.
Giacchino would receive a “premium” on top of hisunly consulting raté** Thus, from the

very start of the relationship, Bates White and Karacchino knew that, if the tariff study
generated discrepancies that were submitted to>gerE Commission, there would be an

additional economic benefit in the process.

100. The consequence of the lack of independence by S2EG consultant was, as
explained in the following section, a tariff studfguestionable reliability and an inefficient
VAD.

2. The Bates White VNR and VAD were grossly overvalued

a. Guatemalan regulation is based on a price cap systhat seeks to
incentivize efficiency

101. As Mr. Damonte explained in his direct examinatiang as has not been disputed by
TGH, Guatemala’s regulatory framework is a pricg cystem** Under this system, the
distributor is granted a maximum and efficient prizvhich it receives over a five-year period.
In Guatemala, following the Chilean model, that maxm price is calculated on the basis of a
model company?® The purpose of the model company is to simulaterapetitive market and

professional agreement of the Consultant.” Cohtrattveen EEGSA and Bates White LLC for the
performance of the 2008-2013 Tariff Study, 23 Jayp@808,Exhibit R-55, p. 3, Clause Five, section 6.
12Ty, (English), Day Five, 917:8-15, Giacchino.

143 Contract between EEGSA and Bates White LLC far grerformance of the 2008-2013 Tariff Study, 23
January 2008xhibit R-55, p. 18, Section 9.3c (“Fee for participation”).

Tr. (English), Day Six, 1386:7-10, Damonee alsalirect questioning slide of Damonte, slide 2.
°|GE,Exhibit R-8, Article 60:
[...] The costs for the distribution activity appraviey the Commission shall correspond to
standard distribution costs of efficient companies
Ibid., Article 61:

The tariffs to users of the Final Distribution Seevshall be determined by the Commission
by adding the power and energy acquisition costpmrants, freely agreed upon among

144
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thereby incentivize efficiencl/’ If the distributor manages to be more efficiersirtithe model

company, that efficiency is converted into addiibprofits for it during the tariff period.

Those efficiencies must then be passed on to thesus the next tariff periof! As Mr.

Damonte correctly explained, when properly appltads is a system where everyone benefits:

a “win-win.

1148

102. In order for the Guatemalan regulatory system tocfion and benefit both the

distributor and the user, certain basic rules riedx respected:

« The service must be provided at a minimum ¢&st;
« The model company is fictitious but must be plalestt’

* The costs of the model company may not be highan those of the actual

company***and

» The quality of the service provided by the modehpany must be equivalent to
the service provided by the actual company. If thedel company was
designed to provide a service that is superioruality to that of the actual
company, the user would be paying for a servicehbkawill not receive and the
distributor would be receiving undue profits fov@stments that it will not
make™? As was clarified at the Hearing by TGH's expertr. Barrera, the
regulatory framework in Guatemala does not remuadhe distributor in order
to improve the quality of the service to the custorbut rather it makes sure
that it is provided according to commercial, pradaond technical service

quality indicators at the lowest possible cB3tAs clarified by Mr. Damonte,

146

147

148

149

150

151

152

153

generators and distributors, and referenced tantbeto the distribution network with the
components of efficient costs of distribution toieththe preceding article refers

During the Hearing, the Tribunal asked where iswatablished that the operating costs had to take
into account the calculation of the return. Tr. dish), Day One, 290:18-291:4, Mourre.

Tr. (English), Day Six, 1386:11-19, Damonte.
Ibid., 1386:11-1387:4.

Ibid., 1387:5-8.

Tr. (English), Day Six, 1291:17-18, Barrera.

Tr. (English), Day Six, 1386:20-1387:8, Damonte.
Ibid., 1387:21-1388:19.

Ibid.

Tr. (English), Day Six, 1458:21-1459:14, Barrera:
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“[tihe improvement of quality is only acceptabledenm the VNR if it is at a

lower cost.*™*

103. As explained in detail in Section 11.B.2.b beloBates White did not follow the

regulatory efficiency criteria when designing itedel company.

b. The capital base of the model company must be efficand valued at
the VNR

104. In order to calculate the VAD, which is the anntesd paid by the distributor to cover
its efficient costs necessary to provide the senge first step is to determine the capital base
and value it at the VNR.

105. As explained at the Hearing, the first step to aeieing the capital base is to
construct—pursuant to the methodology establishethe Terms of Reference—an efficient
company that can meet the demand in the area ichwhe distributor operates. Thus, the most
efficient materials (e.g. copper versus aluminuinles) are selected at the best market price.
Those materials are then used to make the mostegfficonstruction units (e.g. aerial lines
versus underground lines) and, finally, it is detiewed how many construction units are
needed to provide the service. As Mr. Damonte desdrat the Hearing, first you select the
efficient types of “bricks,” then the efficient tgpof “house” and, finally, you construct the

most efficient “neighborhood'®

106. The efficiency of the construction units is assdsser the long term by comparing the
initial capital, the maintenance costs, and théagsment costs for all the available alternatives
that could provide the quality of service offered the actual company. As Mr. Damonte

explained in response to a question from arbitrBtrk:

THE WITNESS: (Dr. Barrera) [...] So, what is the ftina? Same level of quality. Yes,
you don't really put customer's valuation of qualit your analysis. You leave that out.
You say, okay, it should provide the same sortulity.

ARBITRATOR PARK: You're telling me that you agreeithw that, the customer
satisfaction does not matter?

THE WITNESS: (Dr. Barrera) Well, some countries nmdry that. Guatemala doesn't do
that.

1% Tr. (English), Day Six, 1398:10-11, Damonte.
1% Tr, (English), Day Six, 1400:10-1402:20, Damonte.
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MR. DAMONTE: The VNR should be assessed for a gihad will replace
the function of the original good at the same lesfetuality at the lowest
cost available. What you just mentioned about the underground
line, as you said, the underground line has lovest of maintenance, but
the initial cost is much higher. So, what do wé dd/e take the whole life
of that good that we are going to assess, the wiifeleand we determine
the current value of the operation throughoutlifee That is to say, we
simulate how many times it could get damaged, se work, the
maintenance work, losses, and we include thattakdost at present value.
Then we analyze the second alternative. What?is\What is the section
option? Well, an aerial line. The aerial line lasinitial lower cost, but
the operational and maintenance costs are highdératW there is an
accident, there is a crash against the post, teeqodlapses and we need to
replace it?_We estimate all that, we estimatddbges and then we estimate
again the current value of the second option. [W]e look at the lowest
figure and we choose that on&ndoubtedly, the three options are different
from the point of view of the community, the undengnd wire is nicer, you
cannot see it, but you cannot take that into adcttin

107. The capital base, designed with efficient and ogkioonstruction units valued at the
market price, constitutes the VNR. This and onlig tis the VNR. Such an asset-valuation
system is commonly used in other sectors as a rayste adjustment for inflation or

replacement’ Its purpose is to keep the value of the capitalebap-to-date and thereby
ensure that the investor can (i) make the new imvests at market value - in other words, at
the replacement valué® (i) confront operating costs and investment castsup-to-date

values, and (iii) receive a profit (amortization adpital and return) in line with up-to-date

values.

1% |pid., 1456:19-1458:11. This long-term logic of effitiy also applies to the case of the cables withews
to which the President of the Tribunal asked to tveixdent it was efficient or convenient to investhicker
cables, which are more costly, to compensate ferggnlosses (Tr. (English), Day One, 98:14-17)falct,
the relation between the cost of investing in nekwd“thicker cables”) is directly proportional toe cost of
lost energy (“losses”), that is, if the cost oftlenergy in the network is high, it is convenieatinstall
“thicker” cables. However, to determine “to whatext [it is] convenient to invest in more expensiables
in view of the price of electricity to compensate fenergy] losses” depends on many variablesydiaf the
characteristics of each distributor, as well asgplaeement (Km. of network) and amount of user dem&or
this reason, it is not possible to give a valuegefieral application; rather, it must be calculdtecach
specific case.

157 pid., 1390:4-18.
1% bid., 1400:4-8:

It is important to take into account that the rievestments will take into account the new
replacement value, and that is the smart way ttacepthe asset. And this is consistent.
The new investments will be made at the New Repiace Value.
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C. The capital base in the Bates White study was ghposservalued and
was not reliable

108. Far from following the methodology established tire Terms of Reference and
building an efficient company as the regulationuiegd, Bates White ignored those terms and

presented an overvalued and unreliable VNR.

109. A large problem identified in the Bates White VNRsthe inclusion of over US$400
million in underground networkS? As explained at the Hearing, the inclusion of the
underground lines was contrary to the provisions®E Article 52, which establishes that the
service must be provided with aerial lines. If urgdeund lines were required, they had to be
paid for by the beneficiaries of the servi€®. During the Hearing, Mr. Giacchino made
various attempts to justify their inclusion. Firste stated that their inclusion had been
requested by the municipalities. However, in hisserexamination, he was incapable of: (a)
identifying any document recording such a reqisth) naming any single municipality in
particular; (c) naming the individual from EEGSA wvihad supposedly told him about the
request; or (d) providing details on the allegecttimg between the municipalities and EEGSA
at which the request was purportedly m&de.

110. Mr. Giacchino also admitted that he knew that EEG®%A no investment plan to
construct underground lines throughout the entir@ise area. When pressed about this issue
in his cross-examination, he tried to explain thatcosts would be reflected in the tariffs once

the investments were made:

[Y]ou're going to include that cost in the tariffhien you need to have some
sort of investment plan on when the investmentsivaldone, and then the
tariffs could be modified to reflect that®

111. Thatis completely false. The reality is that omxduded in the VNR, the underground
networks’ overestimated value becomes the basisdtmulating the VAD —in other words,

EEGSA was remunerated for the investment costsnderground lines which were never

159 Tr. (English), Day Five, 876:20-877:6, Giacchino.

10 Ipid., 891:19-22.

11 bid., 872:17-876:11.

162" |bid., 873:7-14, 875:14-876:10.
183 bid., 873:16-109.
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constructed. In fact, none of the studies submittgdBates White included a provision

excluding those amounts relating to the undergrowetdiorks from the general tariff.

112. When asked by arbitrator von Wobeser about whyntioelels were not “[updated]
automatically” to exclude the underground netwofksm the VNRI®* Mr. Giacchino
answered that “I still had hopes [...] that there avgoing to be meetings with the CNEE>”’
This excuse lacks all credibility given that thenlma including underground networks was not
only plainly established in the LGE but, in additishe CNEE had already clearly objected to

that inclusion on at least three occasitfis.

113. The overvaluation of the VNR due to the inclusidrunderground networks was not,
however, limited to the inclusion of those networkst also to the prices that Bates White
purported to charge the users for them. As Mr. Dam@xplained during the Hearing, the
price per kilometer of underground network requesty Bates White was double that

requested by the other foreign distributors, DearshDeocs&’’

114. Besides the underground networks, the Bates Whitdyshad many other significant
faults, including, among others, a model that was$ auditable and failed to present the
international reference prices necessary to chieekefficiency of the prices sought by the
distributor'® In these circumstances, it was impossible to déter whether the VNR was

optimal, as required by the regulation.

115. These examples not only demonstrate that the VNBuleged by EEGSA was not
optimal, but also Bates White’s lack of good faitttalculating the VNR®®

18 Tr, (English), Day Five, 895:11-16, von Wobeser.

1% Tr. (English), Day Five, 896:2-4, Giacchino.

16 etter from the CNEE to L. Mate, 14 March 20@hibit C-169, p. 3; CNEE Resolution 63-200Bxhibit
R-63, point C.3.2; CNEE Resolution 96-20@xhibit R-71.

187 Tr. (English), Day Six, 1410:18-21, Damonte. Ma€l. Damonte: “Analysis of Bates White 5-5-2008 and
Recalculation of VNR and VAD based on the pronoomag of the Expert Commission,” presented in
Iberdrola Energia, S.A .v. Republic of Guatem#ESID Case No. ARB/09/0Exhibit R-190, para. 328.

18 Tr. (English), Day Six, 1410:3-14, Damonte.

189 According to Mr. Damonte, the four most conspitsicases of overestimation of the VNR are: 1) tirabrer
of outlets per transformer substation, 2) the mpigent of large amounts of the existing aerial ngtwvith
underground networks laid in “ducts,” 3) the usesefvice connections with lengths and gauges grétate
necessary, the unit costs of which are signifigelmigiher than the optimum costs, and 4) voltageleggrs.
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d. Bates White’s attempt to calculate the VAD includjma profit on the
gross value of the capital base is contrary tor@gulatory and
financial norms and resulted in a highly overvaluedAD

116. Once the model company’'s optimal capital base whlte the VNR has been

calculated, it is used to calculate the VAD; ilee annual income received by the investor for
providing the service. The VAD includes (i) opengtiand maintenance costs; (ii) costs of
losses recognized by the regulation, and lastlytfie investor's compensation or the cost of

capital'”® In turn, the cost of capital is made up of twonedats: the depreciatitil of the

invested capitafcalled ‘return of investmentby the TGH experts) and the return or profit on

the capital made available to the sen(icalled“return on investmeritby the TGH experts)’

117. Under the Guatemalan regulation, the cost of chjstaalculated by multiplying the
capital base by the FRC (capital recovery fact&g. Mr. Damonte demonstrated at the

Hearing, the FRC is broken down as folloWs:

The four clearest cases of overestimation of the VNR
Overestimation
Case Description Items .,
(Millions USD)
MV Network Length 17.0
Quantity of Feeders for each T o
1 - MV Network Length
MV Eguipment
Sub-Total 58.0
Network Length 89.0
2 Underground Network Optimal Technology Change 26.0
Sub-Total 115.0
Length of supply cables 53.7
3 Supply Cables Conductor Size Change
Sub-Total 53.7
4 Voltage Regulators Change in the Quantity 21.7
Total Four Cases 248.4

Damonte Appendix RER-2, paragraphs 139-153.

Seeslide of Direct Examination of Mario Damonte, sliéle

Depreciation and amortization are usually considaynonyms for the purposes of regulation.
172 KaczmarekAppendix CER-2, paras. 55, 71; Tr. (English), Day Six, 1403:2D4:2, Damonte.
%% glide of Direct Examination of Mario Damonte dgli7.

170

171
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Cost of Capital
(Breakdown of the Calculation

Cost of
VNR  |x ( 1 o — 1’ \ ] Capital
Useful Life (1-9)  VNR/Net VNR
FRC
= Cost of
VNR/Useful Life . WACC Net VNR B Capltal
before taxes X =
o Y Cost of
Depreciation
P Profit Capital
+ =

Question from the Tribunal: Is the FRC equivalentto the WACC?

118. During the Hearing, the President of the TribursMeal if the FRC was equivalent to
the WACCY* The WACC is part of the FRC, but it is not the FRdore specifically, the
WACC is the cost of capital rate before tax [r/{14gy which the VNR net of accumulated

depreciation is multiplied for the purposes of cédting the investor's return (profit}>

119. According to the Guatemalan regulation, and asdisal been applied in the 2003-2008
tariff review, the CNEE established in the TermsRdference that the retumvould be

calculated on a depreciated capital b&Siontrary to what was alleged by TGH at the
Hearing, this concept was not “impropéf”The most irrefutable proof of this is that despite

having judicially appealed the previous versiorttef Terms of Referencé® neither EEGSA

1" Tr. (English), Day One, 164:15-20, Mourre.

5 Tr. (English), Day Six, 1405:5-18, Damonte.

1% Terms of Reference for the Performance of theit#dded for Distribution Study for Empresa Elégrie

Guatemala, S.A., CNEE Resolution -124-2007, Jan2@®8 Exhibit R-53, Article 8.3:

To evaluate the total cost to be recognized wilpeet to the capital, the criterion to be
used is to recogniza profit on the net valueof the immobilized capital in the service
assets (VNR less accumulated depreciatng a current amortization proportional to
the gross value (VNR)

Y7 Tr. (English), Day One, 57:5-7.

1”8 Counter-Memorial, paras. 300-301; Rejoinder, p28a.
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nor TGH objected to this element in the final TeraisReference. If it were true, as TGH
alleges, that the FRC in the Terms of Referencstanhally affected EEGSA, it is clear that
EEGSA would have judicially appealed them. As déseal above and accepted by Mr.
Calleja, since they were not challenged, the TesmReference became final and were of

mandatory application.

120. Instead of complying with the Terms of Referendé(ISA, through its consultant Mr.
Giacchino, decided to allege that the “2” foundhe formula in the Terms of Reference was a
“typographical error’”® and conveniently calculated EEGSA’s return onvillee of the gross
capital base; i.e. without taking into account depreciation already received by EEGSA in
the past. This analysis, as explained in the fahgwsections, defies basic principles of
financial economy, the Guatemalan regulatory fraor&vand the prior practice of EEGSA and
the CNEE.

e. The LGE and RLGE establish that depreciation mu& taken into
account when calculating the investor’s return

121. Guatemala has explained in detail during this eatiitn proceeding that calculating the
return on a gross capital base is contrary to #sclprinciples of financial economy and the
Guatemalan regulatiof® In light of the Tribunal's concerns during the iHeg and the

confusion created by TGH in that regard, we reieethe most relevant regulatory bases for

determining this issue.

Question from the Tribunal: Where is it establishel that depreciation must be taken into
account for calculating the return?

122. At the Hearing, the Tribunal expressly asked whieveas established in the regulation
that depreciation must be taken into account ftoutating the retur®' First, depreciation is
implicitly mentioned in LGE Article 73 within theoncept of “constant annuity of the cost of

capital”:

17 Bates White, Value-Added for Distribution Study EEGSA: Stage D Report: Annuity of the Investmest
February 2008, revised on 31 March 2008, correatel May 2008Exhibit R-69, p. 11.

180 Counter-Memorial, paras. 28, 398-399; Rejoindés a6d 310-320.
8L Tr. (English), Day One, 290:18-291:4, Mourre.
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The cost of capital per unit of power shall be ghldted as theconstant
annuity’® of the cost of capitalcorresponding to the New Replacement
Value of an economically designed distribution reetw The annuity shall
be calculated on the basis of the typical usefel dif distribution facilities
and the discount rate that is used in the calanraif the tariffs">*

123. ltis a basic principle of financial economics ths “cost of capital” include$?

» depreciation (return of investmetwhich is the return of a part of the investor’'s
initial investment that is made every year throughthe useful life of the assets.
The sum of the amounts paid for a given asset guhea term of its useful life must
be equal to 100% of that asset’s initial valtieThus, at the end of its useful life,

the investment has been completely retumned tintrestor'®® and

» profit (return on investmephtwhich is the gain on the capital not yet retaknEhis
gain is_only paid on the capital base net of depten already returned to the
investor

124. This is a concept universally accepted by authpesializing in the field®’
125. Second, Article 73 establishes that:

“The annuity [of the costs of capital] shall beatdated on the basis
of thetypical useful lifeof distribution facilities.”

126. The only purpose of considering the useful lifetod assets is to determine the period
in which the assets “depreciat€® By establishing that the typical useful life bietassets
must be taken into account to calculate the cosiapital, the law therefore requires that the

depreciation of those goods be taken into accint.

127. Lastly, it should be mentioned that RLGE Article &Xablishes that depreciation will

not be recognized as a cost in the VAD:

18 The constant annuity provides a constant amouthietinvestor each year (profit on the net capital return
of the invested capital) over the course of théftaview period.

1% LGE, Exhibit R-8, Article.

188 KaczmarekAppendix CER-2, paras. 55, 71; Tr. (English), Day Six, 1403:2D4:2.
1% Damonte RejoindeAppendix RER-5, para. 47.

KaczmarekAppendix CER-2, para. 82.

187 AE Kahn, The Economics of Regulation, Principtesl Institutions (1996) Vol. 1Exhibit R-7, p. 32;
Rejoinder, para. 314. Tr. (English), Day Six, 14261407:5, Damonte; Rejoinder, paras. 312-320; Tr.
(English), Day Five, 1016:21-1018:21, Moller.

18 Tr, (English), Day Six, ,1408:1-1408-17, Damonte.
% Ibid., 1408:1-1746:1-22.

186
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Article 83.- Unrecognized Costs. The following shadt be included as
supply costs for the calculation of the Base Tsriffinancial costs,
equipmentdepreciation,costs related to generation assets owned by the
Distributor, costs associated with public lightimgtallations, loads due to
excess demand over the demand contracted, estblishthe Specific
Regulations of the Wholesale Market Administratory payment that is in
addition to the capacity agreed in the capacitylpase contracts and other
costs that, in the opinion of the Commission, axeessive or do not
correspond to the exercise of the activify.

128. This article was a source of great confusion dutiregHearing given that Mr. Barrera
attempted to argue for the first time, during hiect examination, that this article provided a
regulatory basis to justify Bates White’s exclusmnaccumulated depreciation in calculating
EEGSA's profit™ This is incorrect.

129. As Mr. Damonte explained at the Hearing, the readen RLGE establishes that
depreciation will not be recognized within the gqigrg costs—as is regularly done under
accounting rules—is because those costs have gwlteseh included in the cost of capital as
provided by LGE Article 73% The same thing also happens with the financialtscos
mentioned in Article 83: it is not that financiadsts are not recognized in the tariff, but that

they are paid as part of the cost of capital artdae@n operatingost of supply.

130. On the basis of the foregoing, it is clear thatuacglated depreciation must be taken
into account to calculate the investor's profit ghdt the novel interpretation of Article 83

offered by the expert Mr. Barrera is baseless.

f. The Guatemalan model was influenced by the Chilgandel in which
the profit is calculated on the depreciated capitase

131. Aside from the Guatemalan regulatory norms, impartant to recall that, as has been

explained by Guatemala and the TGH witnesses duttieg proceedingS: Guatemala’s

% RLGE,Exhibit R-36, Article 83.
1 Tr. (English), Day Six, 1295:12-15, Barrera.
192 Ty, (English), Day Six, 1408:6-16, Damonte.

1% Tr, (English), Day Five, 1203:1-6 and 1207:16-&gria; Tr. (English), Day Six, 1299:22-1300:2rBera;
Tr. (English), Day Six, 1293:6-15, Damonte; Tr. ¢fish), Day Four, 791:8-11, Bastos.
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regulatory regime was strongly influenced by thia€Chile. The Chilean regime calculates the

investor’s return on a capital base net of deptiecia®

132. In view of this conclusive evidence, during the Heg, the expert Mr. Barrera, in an
attempt to justify his theory that in Guatemala e is paid on the gross capital base, went
so far as to say that the Guatemalan regulatomeveork was “different” from the Chilean
framework given that in Guatemala, the law doesatlotv the payment of depreciation. In his
own words:

So, Guatemala is different from Chila that [in] Guatemala the law

explicitly says, contrary to what | have underst@odl what | heard in this
case depreciation is not paid for, and the law says'tdway depreciation®”

133. Not only did Mr. Barrera himself acknowledge instlstatement that this was not his
previous understanding, but he also admitted ipaiese to a question from the President that

his theory was not even consistent with the Ex@erhmission’s pronouncement:

Barrera: No. Because {Buatemalayou don’t pay depreciation [...].
President Mourre: That's not what tBepert Commission said.

Barrera: No. That is true [..}f°

134. Similarly, Mr. Barrera also attempted to argue tmaChile, the cost of capital was
calculated like a mortgage, but that this was hetdase in Guatemal¥. This is false and can

be demonstrated with evidence submitted by TGHis tase. In his report, the expert Mr.
Kaczmarek himself used the example of the mortgaghustrate the system applied in 2003

in Guatemala:

With respect to the capital costs, we understaatittite CNEE proposed in
note 407 under the terms of reference, that the BRCalculated using a
formula representing a constant payment, self-amog bond. This

formula is akin to the payment formula used to clate a constant
mortgage paymenwvhere the constant payment includes a changingomix
loan principal repayments and interest payments twvee. In this payment
formula, the portion of the payment applied to @=the loan balance (i.e.,

1% Damonte RejoindeAppendix RER-5, paras. 49-50.

1% Tr. (English), Day Six, 1330:13-17, Barrera.
1% Tr. (English), Day Six, 1332:18-1333:1, Barrera.
Y7 Ibid., 1328:15-1330:12.
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the return of capital portion) increases over ffedf the mortgage while
the portion of the payment utilized to satisfy th&erest expense (i.e., the
return on capital portion) decreases over thediféghe mortgageFigure 8
below is a graphical depiction of a hypotheticahstant US$ 24,000
payment and the changing portions of the paymaelizad to repay the loan
balance and intereSt

Figure 8 — Example of a Constant Payment, Self-Amortizing Bond
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135. Asked again about this inconsistency on cross-exation, Mr. Barrera had no other
choice than to admit that in 2003, the mortgagestda was used to calculate EEGSA's return,
but that in his opinion, it should not have beepliggl:

Barrera: [...] What | said is that, in 2003, the ngade formula was used.
What | understand is that the NERA team said thatrhortgage formula
was not the one to be used in Guatemala for treonsathat | am telling you

[..]

Q. Can we agree that that is your opinion ... [but ] was actually the
formula applied [in 2003]?

[..]

Barrera: | understand that EEGSA and the CNEE agoeeapplying the
mortgage formula®

136. Mr. Barrera’s admission that the mortgage-type fdarwas used in 2003 proves that
depreciation is in fact taken into account to clal®ithe investor's return as Mr. Kaczmarek
explained in his report:

19 KaczmarekAppendix CER-2, para. 89.
19Ty, (English), Day Six, 1335:3-1336:2, Barreae alspTr. (English), Day Five, 962:3-10, Giacchino.
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[T]he portion of the payment applied to reduce lin@n balance (i.e., the
return of capital portion) increases over the tifethe mortgage while the
portion of the payment utilized to satisfy the et expense (i.e., the return
on capital portion) decreases over the life ofttertgage®®

137. This clear admission that the mortgage formula wpplied in 2003 to calculate
EEGSA's return and depreciation leaves no doult thhea Guatemalan regulatory framework

required the calculation of the return on a caputase net of depreciation.

g. EEGSA will not reinvest the entire amount receivad amortization
of capital, as Mr. Barrera attempted to allege

138. Among his novel approaches to justifying his fornemlleague Mr. Giacchino’s
attempt to calculate EEGSA’s return on the grogstabbase, Mr. Barrera argued, without any
support, that given that the investor will autorally reinvest the amounts received for
depreciation return of investmeiptinto the service, the capital base should haveaneed

constant as though it were néWIn his own words:

The VNR method assumes that as the assets congptisregulatory asset
base depreciat¢hey are simultaneously replaced. In other wottas,VNR
method assumes that the assets are alway$’hew.

139. When questioned on cross-examination, Mr. Barrdraitied, however, that he never
reviewed the amounts of depreciation received byEE or the investments it mad®.
Despite Mr. Barrera’s failure to undertake thisreiee, it is important to stress that in reality,
EEGSA did not make such investments. By way of gdamwhile in the 28 July study,
EEGSA requested US$51.4 million in depreciatioeturn of investment$® EEGSA's
historical average investments never exceeded US8ilon, as shown in the following

chart?®

200

KaczmarekAppendix CER-2, para. 89.

Barrera Appendix CER-4, para. 29.

22 bid. See alsdT. (English), Day Six, 1337:10-1338:11, Barrera.
23 Tr. (English), Day Six, 1343:11-12, Barrera:

No we haven't looked at what actually has beenstect

204 Exhibit C-258, p. 55. AsAppendix R-VI (Calculation of the Internal Rate of Return forsfibuidora de
Electricidad de Occidente, S.A. and DistribuidoeaEdectricidad de Oriente, S.A.), we will provideapy of
this exhibit explaining each of its components.

25 M Abdala and M SchoetersRER-1, p. 28, image 1 (1999-2013)Second NCI Model
(NavigantSecondReportModel_24May2012xIsm).
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140. In view of this evidence, Mr. Barrera had no chdice to admit that EEGSA did not
reinvest those amounts, and thus any differencegrezed in the tariff actually became an
additional return for EEGSA:

Barrera: [...] It is not really what happens in rgal[...] It's just a financial
formula to make sure that you get the VNR backhateénd of the asset’s
life.

Q. And on the basis of this financial theoretiaainiula, you would agree
with me that the resulting reality is that the camyp gets at least three times
more of what it's replacing, right?

Barrera: Based on the statement you are making here
Q. Based on this statement.
Barrera: OK [...J°
141. With this admission, Mr. Barrera’s attempts totifyshis calculation of the return

based on the gross VNR in Bates White’s studieg wempletely undermined.

h. EEGSA could have submitted evidence of the leved@pbreciation to
be applied in the FRC

142. During this arbitration, TGH has constantly compédad of the supposed “arbitrariness”
of the CNEE in applying a depreciation of 50% técakte EEGSA’s returf’ In his cross-

examination, Mr. Moller clearly explained that thecision to adopt a 50% depreciation was

2% Tr. (English), Day Six, 1345:4-16, Barrera.
27 Reply, paras. 310-311. Tr. (English), Day GB#&5-7, Claimant's Opening Statement.
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not a capricious or arbitrary decision by the CNER. the contrary, it was suggested by the
external consultant hired by the CNEE, Mr. Riubntgeand was accepted by the CNEE’s

Board of Directorg®

143. During the Hearing, counsel for TGH alleged thas @rbitrariness was proven by the
fact that the CNEE directors did not know exactlyatvthe 2 meant and asked Mr. Riubrugent
about it by email. What TGH does not explain is hbws exchange could reflect bad faith or
arbitrariness. Mr. Riubrugent was the externalnézdl consultant hired by the CNEE and this
type of exchange was completely normal within ttaenlework of a technical discussion of this
complexity. Moreover, the consultation by the CN#&ikectors actually reflects their will to
understand the meaning of the 2 in the FR@nd evidences that there was no intent
whatsoever on the part of the CNEE to prejudice EEGAs is plainly seen in the emails
between Mr. Riubrugent and the CNEE directors, Riubrugent legitimately believed that
50% depreciation was appropriate for mature congsatfi This was a valid opinion and in no
way arbitrary, as Mr. Bastos verified when confingnithe validity of this formula for mature

companies:

This formula that the National Energy Commissiors\wapplying answers to
a company that is not growing. It's used mainhAustralia, and | think in
New Zealand as well [...]The formula used was corfedt**

144. The lack of arbitrariness or bad faith on the pdrithe CNEE against EEGSA is also
evidenced by the fact that this formula appliedaliodistributors in Guatemala and not just
EEGSA. That said, as the Tribunal rightly indicatledting the Hearing, it is true that there was
a likelihood that the sole amortization level wag the correct one for all the distributors to
which it was applied™ In this case, the proper thing would have beerEBGSA to justify

the appropriate level, for example, by providing taccounting depreciation level. That

accounting value is perfectly acceptable, as Met@@acknowledged at the Hearing:

2% Tr, (English), Day Five, 1020:4-1021:3, Moller.
% bid., 1021:8-15:

It's a very complex issue in terms of specialitgpeomics, what have you, on this part.
And | wasn’t familiar with this. | understood thdr. Colom was not familiar with this, and
we asked for an explanation of what that reallyrespnted, what was it, what was its
effect, and that's where | was given an explanatibwhat | have tried to explain to you.

#9 Email chain between M. Peldez and J. Riubrugeda@ary 200&xhibit C-567.
2L Tr. (English), Day Four, 792:20-795:2, Bastos.
#2 Tr, (English), Day Six, 1479:8-17, Mourre.

Page 56



In general, when depreciation criteria are usede oses an accounting
bases, historical bases, and then one sees raatigjpn®*®

145. However, EEGSA never provided any alternative imi@tion but rather opted to

interpret the “2” in the Terms of Reference as ypdographical error” and insist that it be
granted a return on its gross capital base. ThdHat the other two distributors also controlled
by foreign shareholders, Deorsa and Deocsa, haveided that informatioft* shows the
opportunism and lack of seriousness of EEGSA asdcansultant firm during the tariff
process. In the case of these companies, the dafwaclevel was set at 42% (rather than
50%) after they submitted the relevant informafion.

146. However, at the Hearing, counsel for TGH tried temdnstrate that the CNEE
possessed EEGSA’s financial statements and therejould have adapted the formula to
EEGSA’s “actual” depreciation levé&® First, as Mr. Moller explained, it was up to EEG®

provide the information and proper justificationr feuggesting changes to the Terms of

Referenceé?’

The procedure established in the Terms of Referentteat the distributing
company, which is the one that has all the inforomatis under an
obligation to present that information to the Comssion, and it’s not for the
Commission to be seeking an alternative means esewdlere basic
information that the Distributor hg¥’

23 Tr. (English), Day Four, 792:18-20, Bastos.

24 Tr. (English), Day Five, 1016:11-21, Moller:
MR. MOLLER HERNANDEZ: So the Distributor, DEORSAHDCSA [sic] presented the
field information, and the amount that was amodizgs 42 percent instead of 50 percent.
PRESIDENT MOURRE: Based on what? Based on thefifbe assets?
MR. MOLLER HERNANDEZ: That is what | understood kdson that explanation.

PRESIDENT MOURRE: And in your opinion, that is c@tent with the VNR concept,
correct?

MR. MOLLER HERNANDEZ: Well, it is consistent.
25 Tr. (English), Day Six, 1418:1-13, Damonte:

“In the case of DEOCSA and DEORSA, we provided Bigancial Statements of the
DEOSCA and DEORSA, and we showed the CNEE thatatie that we had was 42
percent. They said they studied that and theypdedethat, and we decided [the f] was
1,73

2% Tr. (English), Day Five, 1029:19-1030:6, Moller.

27 Terms of Reference for the Performance of the &aldded for Distribution Study for Empresa Eléarite
Guatemala, S.A., CNEE Resolution 124-2007, Jan2@@,Exhibit R-53, Article 1.10.

28 Tr, (English), Day Five, 1034:5-12, Moller.
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147. Second, as explained in Section Ill.D.2 below, miyrithe tariff review, EEGSA
categorically refused to provide its financial staénts to the CNEE. This refusal is telling of

EEGSA's lack of transparency and collaboration migithe tariff review process.

148. The result of calculating the VAD on an overvaluespital base and an FRC that
calculated EEGSA's return on the gross value of tapital base was a highly overvalued
VAD not suitable for determining the tariffs foretf2008-2013 period.

3. Mr. Pérez’s offer confirmed the unreliability of the Bates White study and
EEGSA's disregard for the LGE
149. One of the surprising events that has come to ligtttis arbitration is Mr. Pérez’s visit
to the CNEE shortly after the tariff review begampresent what he himself called a “discount
offer,” which would apply “outside the study” withb regard for the tariff review process
established in the LGE. Guatemala has explainedMoviPérez’s proposal exposed EEGSA’s

lack of transparency, as well as the lack of criéitlitof its tariff studies®™®

150. The treatment that TGH has given Mr. Pérez’s prap&sa clear example of double
standards of conduct. TGH attempted to play dows itcident, indicating in its opening
statement that Mr. Pérez’s proposal wasséttlement discussion, nothing more and nothing
less”?*® In other words, according to TGH, Mr. Pérez wenthiie CNEE to resolve a dispute
that existed between EEGSA and the CNEE. Thatlge faMr. Pérez’s proposal was not a
“settlement agreeménas TGH is attempting to persuade this Tribundie Tporoposal was
made on 22 April 2008, when the CNEE did not evanehEEGSA'’s final study (which was
only submitted on 28 July 2008). Put another wayha time the proposal was made, there

was no dispute that could have besattled as TGH claims.

151. It is not very difficult to establish that Mr. Péte proposal amounted to an irregular
maneuver. The best proof of this is the fact thBGESA and TGH did everything possible to
ensure that no trace of that proposal remainede No#t, except from the mouths of its

attorneys and witnesses (and only because Guateaiséa the issue in tHeerdrola casef*

29 Rejoinder, para. 343.
220 Tr. (English), Day One, 60:21-22, Claimant’s OipgrStatement.

2L The existence of Mr. Pérez’s proposal first cameén thelberdrola ICSID arbitration filed by that company
against Guatemala in 2009. Guatemala denouncedrthgular proposal in its Counter-Memorial, since
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TGH has not submitted a single piece of contempmmas evidence that discusses this
proposal and, in particular, the reasonablenes$f@iing a discount in the VAD of over 90%!

There are no minutes of board of directors’ or shalders’ meetings, nor letters, nor internal
emails, nor a statement from Mr. Pérez. Nothihge only thing that exists is Mr. Pérez’s

PowerPoint presentation, which was submitted byt@uala in thdberdrola case’*

152. As will be recalled, the proposal was made at aperson meeting with no pre-
established agenda, with a single-copy of the decunwithout any email of introduction or
follow-up, on paper with no letterhead and withmgntioning the actual names of the people
and companies involved. It is fitting to recall fostification for this attempted by Mr. Maté at

thelberdrola Hearing, which needs no further comment:

Q. Is there any reason why this document did notvsthe letterhead of EEGSA or
Iberdrola?

A. Absolutely none. Well, because blank paper waeiio print it.
Q. Blank paper was used to print it.

A. Yes. That was what was in the printer and infed [itself]. But there was no
reason for it. [...].

Q. Could you indicate where in this document thsra reference to EEGSA, that
the word EEGSA is used, in the 15 pages [...] & gresentation? [...] Where is
EEGSA mentioned?

A. Well, strangely, now that you mention it, | azliy don't know where [...f.z3

153. TGH'’s opening statement attempted to defend th@asgd legality of the proposal,
which is obviously indefensibleer se But even more important than the form of thisposal

is its substance. The figures requested by EEGS#s itariff studies contrasted sharply with

Iberdrola had omitted any reference to it in itsnbeial. With the experience of théerdrola case as
background, TGH anticipated this and referred to Réirez’s proposal in its Memorial, appending tme
copy of the presentation introduced by Guatematheiberdrola case.

22 presentation on Income Requirements of the 22| 8008 Tariff Study,Exhibit R-65; p. 2. Bates White,
Value-Added for Distribution Study for Empresa Htéa de Guatemala, S.A. corrected on 5 Maxhibit
R-69, p. 3.

2  Final Hearing Transcripts, ICSID Case No. ARBR®@xcerpts) Exhibit R-202, Tr., Day Two, 373:17-
374:14, Maté.
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the values that Mr. Pérez was requesting in hifefdfThe following comparison is more than

telling:

Increases in the VAD proposed by EEGSA
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154. At no time in these proceedings did TGH attempéexplain why EEGSA offered a
discount of this magnitude when the review prod¢essjust begun (April 2008). The President

of the Tribunal asked Mr. Callahan this question:

Did you have a discussion in order to prepare #md to determine the
economic basis which allowed you to determine #watincrease of 10
percent would be acceptabie?

155. However, Mr. Callahan said he knew nothing in tiegfard’?® In fact, when Mr. Maté
answered this question during his cross-examinatiornhe Iberdrola case, he expressly
acknowledged that the company’s actual tariff exqt@ns were close to Mr. Pérez’s proposal,
and therefore lightyears away from the amounts esia in the tariff studies prepared by
Bates White:

24 Ppresentation on Income Requirements of the 22 2p08 Tariff Study,Exhibit R-65; p. 2. Bates White,
Value-Added for Distribution Study for Empresa Htéa de Guatemala, S.A. corrected on 5 Maxhibit
R-69, p. 3.

25 Tr. (English), Day Two, 557:19-558:1, Callahan.

2% Tr, (English), Day One, 558:2-3, Callahan.
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Q. An increase of 10 percent was sufficient for (85| to maintain, |
imagine, the economic return that it had hoped c¢hiewe from this
investment.

[.]

A. Well, EEGSA considered at that moment that taeirn it wished to
achieve or accepted it would achieve at that tinas ¥ihe 10 percent. But
that was at that time. And that is what was off§tedEEGSA]**’

156. Ultimately, Mr. Perez’s proposal exposed EEGSA&klaf transparency. Even more

importantly, Mr. Pérez’s proposal also revealedl#uok of credibility of the studies submitted

by EEGSA to the point that, as confirmed by its ddresident during the meeting in question,

not even EEGSA itself trusted in the work that Wwag of its consultarft®

C.

THE EXPERT COMMISSION IS TECHNICAL , NON-BINDING BODY FOR THE CNEE

1. The Hearing confirmed that the Expert Commission isan “expert” body
whose role is to give a non-binding technical opian

157. The Hearing served to clarify the nature and scop¢éhe Expert Commission’s
functions. As is known, Article 75—the only artioté the LGE that refers to the Expert
Commission—states that an Expert Commission mustréated to pronounce itself on the
discrepancies that persist between the parties thecENEE had made its comments on the
distributor's tariff study’?® As is clearly seen from this article, the only dtion that the

Expert Commission has is to “pronounce itselfifdnunciarsé] on the discrepancies.

158. The Guatemalan Judiciary Act establishes that lawst be interpreted first with
reference to the text and then to their cont&with regard to the literal interpretation,
Guatemalan law refers to the dictionary of the R&m@anish AcademyRAE).?*! TGH and

228

229

230

231

27" Final Hearing Transcripts, ICSID Case No. ARBE@éxcerpts) Exhibit R-202; Tr., Day Two, 393:22-
394:9, Maté.
Rejoinder, para. 343.

LGE, Exhibit R-8, Article 75. In addition, two articles of the REGefer to the Expert Commission. Article
98 regulates the cost of hiring the third membed, Article 98 bis (which did not apply in the EEG $akiff
review) regulates certain aspects of the procedndethe deadlines for assembling the Expert Cononiss
SeeRLGE, Exhibit R-36 and Government Resolution No. 145-2008 addingva Adicle 98 bis to the
RLGE dated 19 May 200&xhibit R-72.

Rejoinder, para. 282t seq

Memorial, para. 213.
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its expert Mr. Alegria have presented definitiohshis verb to the Tribunal that would seem
to assign it a binding natuf& However, as Mr. Alegria himself acknowledged dgrthe

Hearing, the “itself’ that follows the verb “shadtonounce” in the text of Article 75 turns
this verb into a reflexive ver5® And the only purely reflexive meaning of the verb

pronounce (oneself) offered by the RAE dictionaryto declare or express oneself for or

against somebody or somethjit§* a definition that obviously does not assign a Irigd

nature to the term.

159. But in any event, the analysis cannot be limitedatalictionary definition. The
contextual interpretation rule means that the wprédnounce itself” must be interpreted in
conjunction with the word “expert,” given that tlmme pronouncing itself according to
Article 75 is an expert commission. This is an gsial as basic as it is fundamental: the
adjective “expert” obviously derives from the nolexpert” and according to the RAE
dictionary, this word means “person who, possessertain scientific, artistic and technical
or practical knowledge, reportsnder oath, to the judge on contentious issudgkegsrelate
to their special knowledge or experiené®&. Thus, the scope of the “pronouncement”
becomes clear, given that the power granted by &te to the Expert Commission is that of
issuing an expert opinion to inform the decisiontbé pertinent administrative bodies
(CNEE and then MEM) and possibly even judicial l@sdiThis integrative analysis of the
text of Article 75—which, as Mr. Alegria acknowlestyduring the Hearing, he consciously
decided to ignof@>—destroys TGH'’s theory with respect to the scopeths Expert

Commission’s pronouncement.

160. Moreover, this interpretation of the scope of élgi75 is consistent with the rule of
Article 4 of the Guatemalan Law of Administrativasputes, which expressly precludes
assigning a binding nature to the decisions oflaryibodies, as analyzed in the following

paragraphs.

233

22 Tr, (English), Day Five, 1171:6-1172:18, Alegria.

Ibid., 1209:5-9. On the reasons why the purely reflexneaning should be acceptbReply, paras. 535-
540 and Rejoinder, para. 148seq

234

235

236

Dictionary of the Royal Spanish Acaderihibit C-50.
Dictionary of the Royal Spanish Acaderighibit R-153.
Tr. (English), Day Five, 1209:18-1210:9, Alegria.
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Question from the Tribunal: The relevance of the Lav of Administrative Disputes as to
the binding nature of the Expert Commission’s pronaincement®’

161. During the Hearing, there was a discussion wittpeet to the scope of the Expert
Commission’s pronouncement in light of the auttyoestablished in Article 3 of the Law of
Administrative DisputeslLCA). The Tribunal consulted the parties with resgedhe impact
that this article could have on the present dispAticle 3 of the LCA establishes:

Article 3. Form. Administrative resolutions shadl Issued by the competent
authority, citing the legal or regulatory provisgoan which they are based.
Treating opinions that have been issued by a teehmir legal advisory
body as resolutions is prohibitgd.]**®

162. First, it should be noted that the rule in LCA Al 3 is aimed directly at regulating
acts of administrative entities such as the CNB#&e fiule is not aimed at judicial authorities,
but rather at entities of the public administratiémd in fact, the CNEE is an administrative
entity that—in the words of LCA Article 3—acts asompetent authority” by issuing

“administrative resolutions,” which produce legtitets?*°

163. The prohibition set forth in LCA Article 3 agairmt administrative entity adopting as a
resolution any opinion issued by a technical oaleglvisory body is directly applicable to the
Expert Commission in LGE Article 75. Such pronoament cannot bind the CNEE under any
circumstances nor can it produce any legal effégsndicated above, the Expert Commission
is a “technical advisory body” that consists of estp and pronounces itself through an

“opinion” which, in the case of Article 75, is oadl a pronouncemefit]

164. As Mr. Aguilar explained in his expert reports imese proceedings, the purpose of
LCA Article 3 is to distinguish the functions assggl to the administrative authority (the
CNEE) from those belonging to technical or legalisory bodies such as the Expert

27 | etter of the Tribunal to the Claimant and Respmni dated 11 March 2013, p. 2.
28 Decree Number 119-96, Law of Administrative Diggs, 20 December 199Bxhibit C-425, Article 3.

2 | GE, Exhibit R-8, Article 5:

The Commission’s resolutions shall be adopted Imyagority of its members, who shall perform
their duties with absolute independence of judgraedtunder their sole responsibility.

20 Clearly the Expert Commission does not pronoutselfi through a “resolution” because resolution$ fa
exclusively to “administrative bodies” — the Exp€dammission does not share this nature.
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Commission, whose opinions cannot be deemed aut&sobf the matter in questidit. Legal
commentary on LCA Article 3 confirms this understangy. Guatemalan Administrative Law
essayist Professor Jorge Mario Castillo Gonzéalszudises the prohibition on treating expert

opinions as resolutions established in Article 8wefLCA in the following extract:

[The] prohibition established in the Law of Admim&ive Disputes must
properly apply in the administrative field. [...] @&lexpert opinion does not
replace the resolution due to one simple fact:dpmion comes from the
legal or technical advisor or consultant, and #solution comes from the
executive official._The expert report is an opiniand the resolution is a

decision®®

165. The Constitutional Court has incorporated thisriptetation of LCA Article 3 into its
analysis of the scope of the powers of the CNEEthadExpert Commission in the context of
Article 75:

Expertise, in the form of wisdom, practice, expec or ability in a science
and art, has traditionally served as an aid usealliyorities when making a
decision regarding a certain matter. [...] It follothsit [the authority] is not
obliged to abide by the expert opinion; particylavhen, in any reasonable
case, it has the power to resolve the matter; blyeferming its own
judgment based on the facts or information gaineainf exercising
competence and other aspects that contribute édeardination of the facts.
[...] Expecting the Expert Commission to decide aficinand recognizing
its competence to issue a binding decision breattteeprinciple of legality
[....] [L]imited strictly by the LGE, the power to ppove tariff schemes
pertains to the CNEE and in no way, either directtyindirectly, to an
expert commission, whose nature has been consitféred

166. In conclusion, the text of the LGE follows the rudstablished in LCA Article 3,

preserving the powers of the CNEE and delimiting thsk of the Expert Commission to
issuing its pronouncement, given that “[n]eithee fhGE] nor the RLGE mentioned above
contain any provisions indicating any roles of tgert Commission other than to issue an
opinion, which was fulfilled by submitting i€* Thus, it is clear that the CNEE at all times

241 Tr. (English), Day Five, 1234:14-1235:3, Aguilltr. Aguilar discusses the rule of LCA Atrticle 3 fiis two
expert reports in Mr. Aguilasppendix RER-3, paras. 10(j), 50, 51, 67 and 71; Aguilappendix RER-6,
paras. 1(e) and 40.

2423, M. Castillo GonzalezDerecho Administrativo Teoria General y Procepsdministrative Law, General
and Procedural Theory]” (19th edition, 2009), Gowdka,RL-34,commentary on pp. 649-650.

23 Decision of the Constitutional Court, 18 Novemp@®9 Exhibit R-105, pp. 26 and 29.
24 bid., p. 25.
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maintains the authority and the obligation to adbptfinal decision regarding tariffs, without

the pronouncement of the Expert Commission impoamglimitation in that regard.

2. The proposed operating rules were contrary to theegulation and never
approved by the parties
167. The Hearing confirmed the absurdity of TGH’s arguaiseregarding the alleged
agreement between the CNEE and EEGSA on operatlag for the Expert Commission. Not
only did the LGE not envisage any additional taskthe Expert Commission following the
pronouncement, but there was also never any agredmtween the CNEE and EEGSA in
this regard. In fact, the Hearing made it cleat the treatment of the operating rules between

the parties never went beyond the discussion stage.

168. The reasons are simple: rule 12 proposed by EEGpAlated that once the Expert
Commission issued its pronouncement, the consuftanthe distributor would correct the
tariff study and send it to the Expert Commissibhe Commission would then review it and
confirm whether, in its opinion, said study faittjureflected its pronouncemefft As Mr.
Colom explained at the Hearing, the CNEE could approve a rule that involved the
delegation of CNEE’s authorify°

169. The reality is that the CNEE and EEGSA never apgtiothe operating rulés’ TGH
cannot expect Guatemala to prove a negative factthat the rules were not agreed upon, but

the following admission, made by Mr. Calleja durthg Hearing, removes all possible doubt:

Q. | have a very specific question for you. Cam yell me if there is any
document that has been signed between CNEE and EBE®BS8re the two
parties agree on the Operating Rules?

A. Excuse me?

Q. Is there any written document signed by theeENind EEGSA where
the two parties agree on the Operating Rules?

A. s there such a document between EEGSA an@d¢memission?

Q. Between CNEE and EEGSA.

A. Well, no?®

25 Article 75 of the LGE provides that the “Experor@mission shall pronounce itself on the discrepesici

within a period of 60 days counted from its appoiet.” Clearly, just once. LGEXxhibit R-8, Article 75.
246 Tr. (English), Day Five, 1114:8-15, Colom.

247 As Mr Colom indicated at the Hearing, a “verbatjreement did exist between CNEE and EEGSA regardin
merely procedural rules, but this was never forpedli Tr. (English), Day Five, 1121:3-7, Colom.

28 Tr, (English), Day Two, 666:14-667:3, Calleja.
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170. During the Hearing, well-aware of the lack of grdarfor its position, TGH and its
witnesses resorted to the argument of a “verbateagent” between the CNEE and EEGSA
with regard to the operating rul®8.However, such a position is implausible. Firsisifalse
that any verbal agreement regarding rule 12 exisg=tond, EEGSA and TGH are well-aware
that as an administrative agency, the CNEE nevdemany decisions that are not approved
by formal resolution. Not only was there no CNESalution reflecting any such agreement,
but the official documents issued by the agencyrdlation to the Expert Commission

contradict TGH’s theory.

171. Thus, the Notarized Act of Appointment of the Extp@ommissiorf>® which Mr.
Calleja confirmed during the Hearing “determines task of the Expert Commission”

contains no mention of any such rules. AccordiniitoColom:

[...] [The operation rules] never ever [became aglie]. Well, the only
way in which they could have been applied is tgloa resolution and
through a written document by the CNEE. [It] wasywclear in the Notarial
Letter of Appointment of the Expert Commission [thht the role that the
EC had was in line with Article 75 of the law. Bwe never agreed to
anything else, and it was never our understandig.

172. 1t is important to highlight the fact that despite absence of any agreement with the
CNEE, Mr. Calleja forwarded to Mr. Bastos—withoaufdrming or copying the CNEEan

email containing the working draft circulated by.NQuijivix on 28 May**® When asked why
he failed to copy Mr. Quijivix or the CNEE on hisail, Mr. Calleja responded “maybe it was

an oversight to not have sent [the email with thleg] to Melvin [Quijivix], but we were in a

rusi®** and that “[he] didn't attach any importance t8°3. It is clear that the email in
guestion, which the CNEE had nothing to do witmraz serve as a basis for TGH’s position
that there was an agreement regarding rule 12.

22 bid., 666:15-667:3..

20 Notarized Act of Appointment of the Expert Comsitis, 6 June 200&xhibit R-80.

1Ty, (English), Day Two, 670:20-22, Calleja:
Q. Do you agree that in Section 1 it determihestask of the Expert Commission?
A. Yes.

%2 Tr. (English), Day Five, 1119:7-19, Colom.

%3 Email from M. Calleja to C. Bastos, 2 June 2@®#&ibit C-220.

%4 Tr. (English), Day Two, 617:13-14, Calleja.

%5 Tr, (English), Day Two, 665:21, Calleja.
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173.

Lastly, it should be noted that while Mr. Calleanfirmed his understanding that the

draft rules volleyed between the parties prior@d\®ay were merely “working document&®

he maintained that the 28 May draft reflected are@gent between the CNEE and EEGSA.

However, Mr. Calleja did not explain why such senitdrafts” should be treated differently.

174. As illustrated in the table below, all the versiaishe rules that were circulated by Mr.

Quijivix indicated in the heading and/or in the fadh line that they were “PROPOSEDThe

28 May dratft is indistinguishable from its predesmas.

Document Date Text in the email | Heading of the list of rules

subject line under discussion

Email from Mr. Melvin Quijivix | 21 May PROPOSED PROPOSEDOPERATING

to Mr. Miguel Calleja (D-217) 2008 RULES FOR THE| RULES FOR THE

attaching new version of the EXPERT RUNNING OF THE
rules under discussion (D-218) COMMISSION EXPERT COMMISSION

Email from Mr. Melvin Quijivix | 23 May EC RULES PROPOSEDOPERATING

to Mr. Miguel Calleja (D-219) 2008 RULES FOR THE

attaching new version of the RUNNING OF THE
rules under discussion (D-220) EXPERT COMMISSION

Email from Mr. Melvin Quijivix | 28 May PROPOSED PROPOSEDOPERATING

to Mr. Miguel Calleja attaching2008 OPERATING RULES FOR THE

new version of the rules under RULES FOR THE| RUNNING OF THE
discussion (D-112) EXPERT EXPERT COMMISSION
COMMISSION

175. Thus, itis clear that rule 12 was never acceptethé CNEE.

D. THE EXPERT COMMISSION CONFIRMED THAT THE BATES WHITE STUDY HAD
SERIOUS DEFICIENCIES AND WAS INCOMPATIBLE WITH THE  REGULATORY
FRAMEWORK
1. The Expert Commission pronounced that the CNEE wasorrect in more

than 50% of the cases

176. Even if the Expert Commission’s pronouncement vixneing, it is significant that the

experts confirmed that the CNEE was correct in ntoae 50% of its comments, meaning the

26 |hid., 698:14-15.
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study failed to comply with the Terms of Referemtdahe majority of cases. As Mr. Moller

explained during the Hearirfg"

In this case, | don’t remember exactly. It was 66 instances of failing to
abide by the Terms of Reference, and the Expeidstisat there were 30 or
35, more than 52 percent of the positions put fosththe Regulator. The
Experts said, in effect, the consultant did notdabby the Terms of
Reference. Indeed, by simply not abiding by onenfpdhat would have
sufficed to say you did not correct the study prhpend it was more: 30,
35, more or less, 52, 53 percéit.

177. 1t is worth clarifying that the discrepancies s=ttlin favor of the CNEE included,
among others, discrepancies related to undergroatwlorks, the lack of reference prices and
the non-traceability of the modefs. The fact that more than eight months after théftar
review began, and after several rounds of commémsExpert Commission pronounced that
EEGSA was wrong in over half the cases, confirnied @GNEE’s apprehension regarding the
use of EEGSA's tariff study to determine tariffs.

178. TGH claims that EEGSA was correct in many of theeipancies and that therefore its
deviations from the Terms of Reference were justdf® This is not a convincing basis for the
validity of the 5 May study, especially because Kracchino’s participation on the Expert
Commission detracted from the validity of that bodwis is reinforced by examining the
various “hats” worn by Mr. Giacchino throughout ttzeiff review process, including during

his participation in the Expert Commission.

179. Mr. Giacchino had stated in his testimony that “whée] was nominated on the
Experts Committee, [he] acted independertiythat he “still kept [his] independené& and

%7 Counter-Memorial, para. 390; Rejoinder, para..440

%8 Tr, (English), Day Five, 1036:6-15, Moller.

%9 Report of the Expert Commission, 25 July 20B8hibit R-87, pp. 15-17, 33-36 and 82-83. Tr. (English),
Day Five, 893:2-9, Mourre; Tr. (English), Day Fi@34:4-10, Giacchino; Rejoinder, para. 161.

20 Reply, paras. 129-132 and 182seq

%L Tr. (English), Day Five, 927:4-12, Giacchino:

Q. You didn't think--my question is: Did you thirtkat in your role as on the Expert
Commission that you were expanding upon defendmty &n general, watching out for the
approval of the Tariff Study?

A. No, when | reviewed the Contract, | wasn't thirgkabout the Experts Committee. And
when | was nominated on the Experts Committeetddaimdependently.

%2 |pid., 936:7-12:
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that “once [he] became a member of the Expert Casion, [he] maintained [his]
independence®® However, Mr. Giacchino was unable to explain hows tcould be
compatible with his obligation under the contradthnEEGSA to “present, defend and in

general pursue approval of the Tariff Styidy* even from within the Expert Commission.

180. In other words, Mr. Giacchino could not have madenapartial decision in his role as
member of the Expert Commission. The mere inclugibthese obligations is inconsistent
with the alleged understanding of EEGSA, TGH and Miacchino himself regarding any
“‘independence” of the Expert Commission. But theklaf independence on the part of Mr.
Giacchino whilst he was on the Expert Commissioreb® clear in a concrete way. By way of
example, when attempting to defend his allegedéjpahdence,” Mr. Giacchino stated at the
Hearing that, in his capacity as member of the BEx@®mmission, he had “changed [his]
mind” on some occasions when reviewing the pronements’®> What Mr. Giacchino
neglected to inform the Tribunal is that in all tdescrepancies in which he supposedly
“changed [his] mind” what he actually did was aligmself with the majority opinion that had

already been announced by the other two expertsregard to the discrepancy in question. In

Q. When you sent the report to your co-experts, waue wearing your hat as a
consultant; correct?

A. | sent the report to the CNEE first, | think,datihen | sent it to the--CNEE and EEGSA,
and then | sent it to the other two members ofikgert Committee, but | wasn't wearing
hats or anything like that I still kept my independe of criteria.

%3 Final Hearing Transcripts, ICSID Case No. ARB/0@#cerpts) Exhibit R-202, Tr., Day Two, 534:4-18,
Giacchino:

Q. Do you consider that, in your role within thepgeéxt Commission, you were acting as an
independent and impartial person within the Ex@ertnmission?

A. Once | became a member of the Expert Commisgionaintained my independence.
One can see that for the same decisions, therdemisions where Bates White proposed
one thing that was different from what | then dedidby unanimity or sometimes by
majority with the other members of the Expert Cossian.

Q. You therefore consider yourself to be indepehdéth regards to the dispute that you
had to analyze.

A. Yes. | maintained my independence with regaodb¢ analysis of each dispute.

%4 Contract between EEGSA and Bates White LLC far prerformance of the 2008-2013 Tariff Study for
Empresa Eléctrica de Guatemala, Sociedad Anénina32E- Bates White LLC, Clause Five, Number 12,
Obligations of the Consulting FirngExhibit R-55. As Mr. Giacchino stated during the Hearing, tiisial
agreement was the only document signed with EEG®#eming his participation on the Expert
CommissionSeeTr. (English), Day Five, 927:17-20, Giacchino.

25 Tr. (English), Day Five, 930:12-13, Giacchino:

“[...] and then in some cases | changed my mindaonesthings”.
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other words, his change of opinion did not resut dny practical effect. This was

acknowledged by Mr. Giacchino during tierdrola Hearing:

Q. The figure of the 16 occasions when you rulemiregj your own study, is

the figure that you are including in your statemésthat correct?

A. Yes that is correct.

Q. OK. [...]- In any of those occasions was your vaoiecessary or

Essentials for settling a dispute in favour of @&EE? That is to say that
your vote made the difference, that is — thereadlyehad been — that is you
constituted a majority against your own study.

R. No, on those 16 occasions we are talking aboanimous decisions, that
is to say, there were already two members, noudie me, who were

deciding in favor of the CNEE, and | simply alsdea— that is, | voted the
same way as they ditt can be said that there were already two vfes.

181. It also became clear at the Hearing that Mr. Giacldecided to give his Bates White
team advance notice of the Expert Commission’s guonements before they were issued and
without informing the CNEE—a clear example of himise of the authority granted to him by

the parties. This was unequivocally confirmed by Bhstos:

A. [D]uring the period that we were working onath Bates White
corrected the report by the consultant based ordhelusions that we had
reached.

Q. But, I'm sorry, Mr. Bastos, | understood ththere was no
communications between Mr. Giacchino and other [gedpring his role as
an expert. | understood that as part of the manttetre shouldn't be any
communication, but now | understand that there wasimunication
between Mr. Giacchino and EEGSA’s consultant?.

A. He was conveying the decisions made by theeBExpommissiorf®’

182. Mr. Giacchino not only gave Bates White and EEGSdvamce notice of the
pronouncements without notifying the CNEE but there were also, as he acknowledged

%% Final Hearing Transcripts, ICSID Case No. ARBBIo. ARB/09/5 (excerptsExhibit R-202, Day Two,
549:3-549:21, Giacchino (emphasis added).

%7 Tr. (English), Day Four, 762:4-16, Bastos (emjshadded).

28 Tr, (English), Day Five, 1147:16-1148:9, Colom:
Q. Mr. Colom, in these proceedings we have héetiMr. Giacchino as an Expert of the
Expert Commission informed of the future appointteef the members of the
Commission to his consulting firm, Bates Whiteo ibu know if you or any other person
with CNEE was copied in those communications betwde Giacchino and Bates White?
A. No. We didn't know that.
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during the Hearing, unilateral contacts betweenBkgert Commission (through Bates White)
and EEGSA, of which the CNEE was never informed:

Q. [...] [C]an you say definitively that when thosescisions of the
Comision Pericial, the Expert Commission, were fepassed to Bates
White, that Bates White never once during thatquerequested information
from EEGSA?

A. No, they requested information such as the adssome rents for
buildings and issues like that, that the Expertsn@iitee requested to
include that information as part of the tariff pogal, and Bates White did
not have it, so they had to contact one personwaat within the area in
Guatemala that had that information. So, they rsigae that specific
information and got it*®

183. It is clear that under these circumstances, theeEXpommission’s pronouncements in
favor of the EEGSA tariff study do nothing to cha@NEE’s conclusion that it could not use
that study to set tariffs.

2. The Expert Commission exceeded its mandate

184. Beyond agreeing with the CNEE on most discrepandies Expert Commission also

exceeded its authority. As Guatemala has statetthdse proceedings, the mandate of the
Expert Commission, as provided for in its consttuéocuments, was to verify that the Bates
White study complied with the Terms of ReferefideNevertheless, the Expert Commission
did not have the authority to modify the methodgl@sgtablished in the Terms of Reference
since, as has already been stated, under the IBECNEE has sole authority to determine
such methodolog¥.' Despite this fact, the Expert Commission excedtieduthority and, as

acknowledged by Mr. Giacchino himséff,modified the FRC methodology that was set forth

Q. And Mr. Giacchino also told us that his corigglfirm contacted EEGSA in connection
with this same appointments before they were @ligimade. My question is whether you
have any information about any copy received b¥ENfthose Communications.

%9 Tr, (English), Day Five, 935:5-935:18, Giacchino.

20 Counter-Memorial, paras. 207, 359 and 373; Rdiparas. 425 and 431.

21 LGE,Exhibit R-8, Article 4(c).

22 Tr, (English), Day Five, 958:18-959:5, Giacchino:
PRESIDENT MOURRE: And my question is: changing tBac2, is that a variation in
methodology?

THE WITNESS: There was a variation in the methodglbecause the premises were changed, so
the Factor 2 is the result of a method, and withet method to get there, Mr. Riubrugent was
taking certain premises, certain assumptions. Sgou changed the assumptions, you get the
different result. So, the change in the methodolbgye was to change the assumptions.
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in the Terms of Reference, pronouncing itself that assets would not depreciate over their

entire useful life, but rather only during the tapieriod*”

Question from the Tribunal: Is the FRC formula proposed by the Expert Commission in
compliance with the regulatory framework?

185. During the Hearing, the Tribunal asked whether BRC formula proposed by the
Expert Commission complied with the regulatory feamork?’* The answer is no. Not only
was the Expert Commission’s proposed modificatibnhe FRC formula a clear case of an
abuse of its authority, but in addition, it did ratmply with the LGE or RLGE. The FRC
proposed by the Expert Commission accumulates digpian over the five-year period of the
tariff study, but then readjusts the depreciatiaokito zerd”® Thus, the Expert Commission’s
FRC implies an average depreciation of 8.3% dedpiefact that the assets have been in
operation for more than fifteen years and the itoresas already recovered a portion of its

investment in the form of depreciation payments dive years?’®

186. As Mr. Damonte explained during the Hearing, byrtgkan implicit depreciation value

of only 8.3%, this formula generates excess renatiwer for EEGSA of approximately 19%:

What | said is that the Capital Recovery Factoimesed or the formula
stated by the Expert Commission is incorrect, amadn prove it from the
financial point of view. | can prove that it iscorrect, it is wrong, there are
mistakes. It does not fulfill the financial valigirequirement. It has 19
percent overvaluation or overestimation of the entrrpresent value. [...]
The formula by the Experts Committee shows 19 peres the current
value that is incorrect. The result is that tkigs if the VNR was 19 percent

higher?”

187. Moreover, this methodology violates LGE Article ¥#hich provides that “annuity” is

to be calculated “on the basis of the typical ukkfie of distribution facilities.*”® The useful

" LGE,Exhibit R-8, Article 73:
“the annuity shall be calculated on the basis of theitygd useful life of distribution facilities”
2 Tr. (English), Day Two, 401:20-22, Mourre.

2> Damonte RejoindeAppendix RER-5, para. 186.

2% Tr. (English), Day Six, 1459:9-12, Damonte.

2" Damonte RejoinderAppendix RER-5, para. 189 and Table 20; M Abdala and M Schoefeppendix
RER-1, paras. 67-71 and Table IV; M Abdala and M Schsetéppendix RER-4, paras. 29-30Tr.
(English), Day Six, 1454:10-1455:4.

LGE, Exhibit R-8, Article 73: “The cost of capital per unit of powshall be calculated as the constant
annuity of cost of capital corresponding to the NBeplacement Value of an economically measured

278
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life of distribution assets, depending on the asseuestion, is approximately 25 to 30 years,
so an FRC that only depreciates over the five-yaaif period, as the Expert Commission
intended, could hardly be approved. The consequeh@pplying the Expert Commission’s
FRC would be that the distributor is remuneratedtli@ cost of replacing all the assets every

five years, when in reality, it is only doing sceey 25 or 30 years.

188. For reference purposes, it is fitting to recallttmthe 2003-2008 tariff review, the
depreciation percentage used was 30% and the epet¢dation value of EEGSA’s asset base,
according to its financial statements, was 43%5%t should be noted that the Expert
Commission failed to provide any explanation foe tanormous difference in the values
between its proposed formula and the latter figuréven though EEGSA flatly refused to
provide its financial statements to CNEE during theff revision®° the Expert Commission
relied on them at the time it issued its pronoureeif?’ Mr. Bastos himself admitted during
the Hearing that “when depreciation criteria aredjne uses an accounting basis, [...] and

real depreciation [should be usg&df

189. Based on all of the foregoing, it is clear that Shislay Bates White study could not be
used to set tariffs for the 2008-2013 period.

E. THE 28 JULY STUDY FAILED TO COMPLY WITH THE PRONOUNCEMENTS OF THE
EXPERT COMMISSION

190. TGH argues that while the 5 May study could noubed to set the tariffs, the CNEE
ought to have used its “corrected” study of 28 JWMlg has already been explained, the
regulatory framework contained no provision thatdoallow the consultant firm to correct

the study and submit it for the “approval” of thepErt Commission. The only scenarios

distribution network. The annuity shall be calcathion the basis of the typical useful life of dimition
facilities and the annual updating rate that is used in #leulation of the tariffs. The operating and
maintenance cost shall be that of an efficientipagged benchmark distribution network.” (Emphasiseal)

29 Tr. (English), Day Six, 1418:18-1419:17; Direotanination of Mario Damonte, Slide 17.

20 | etter from Carlos Colom Bickford to Luis Maté) ®ctober 2007Exhibit R-236; Letter from Miguel
Calleja to Carlos Colom Bickford, 6 November 208Xhibit R-237, pp. 1-2.

1 Emails between M. Peléez and J. Riubrugent, varitatesExhibit C-496.
22 Tr, (English), Day Four, 792:18-20, Bastos.
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provided for under the law were (1) that the Exgg&smmission would “pronounce itself’ on
the discrepancies; and (2) that the CNEE wouldn@dify the distributor’s study so that it
would comply with the Expert Commission’s pronoumeats, or (ii) reject the study and

establish the rates based on its consultant’s $ttidy

191. But aside from this legal question, the 28 JulyeBat/hite study could not serve as the
basis for setting the tariffs because, as explabeddw, it failed to incorporate all the Expert
Commission’s pronouncements, and also contained RRE€ proposed by the Expert

Commission that, as explained above, was techpicaibrrect.

1. The 28 July Bates White study failed to incorporatell of the Expert

Commission’s pronouncements and continued to resuilb an overstated

VNR and VAD
192. To demonstrate that the 28 July study failed t@rporate all of the pronouncements
issued by the Expert Commission and produced oNetenl results, Guatemala asked Mr.
Damonte to conduct the same exercise as Mr. Giagdfncorporating the pronouncements
into the 5 May study). Based on said instructidvis, Damonte proceeded to incorporate all
the possible and economically relevant pronouncésfighThe value Mr. Damonte obtained
was US$ 629 million in VNR, rather than the US$B nillion calculated by Bates Whif&

193. With respect to the VAD, even using the FRC prodose the Expert Commission

which contained serious technical errors discusdeal/e, contained serious technical errors,
the value estimated by Mr. Damonte was US$ 184ianilber year, contrasted with the US$
261 million per year calculated by Bates WHfite. This substantial difference between the

VNRs and VADs shows the extreme inflation of valuethe Bates White study.

194. During the Hearing, counsel for TGH asked Mr. Dateonhy he failed to incorporate

all the pronouncements just as they had been i$&(ihe reason Mr. Damonte was unable to

% RLGE,Exhibit R-36, Article 98.
24 Tr. (English), Day Six, 1413:12-1414:1, Damonte.

25 Direct Examination of Mario Damonte, slide 12 rixmte, Appendix RER-2, para. 173; Damonte Rejoinder,
Appendix RER-5, paras. 195-196, 271.

Direct examination of Mario Damonte, slide 14. ene, Appendix RER-2, para. 171, Table 5; Damonte
Rejoinder Appendix RER-5, para. 195, Table.

27 Tr, (English), Day Six, 1462:3-20, Damonte.
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incorporate all the pronouncements was becauseaimyrnases the Expert Commission had
indicated that more information was need@®dr that EEGSA needed to justify that the option
selected was the most efficiéfit Moreover, as Mr. Damonte explained at the Heatiegwas

unable to conduct an optimization audit of the moae it was not an auditable model.
However, as Mr. Damonte rightly explained, incogiorg these pronouncements would
regardless only have served to bring the VNR andVdown lower than the values he
calculated™ In this context, Mr. Damonte’s report is, in anest, conservative, as evidenced

by, for example, the fact that the values calcdldtg Mr. Damonte are even higher than the

proposal made by Mr. Pérez a few months earlieichwivas US$ 175 million

195. At the Hearing, counsel for TGH also questionedftot that Mr. Damonte failed to
analyze and give his opinion with regard to the)@ study directly’ The reason for this as
explained by Mr. Damonte at the Hearing, was thathsan exercise would have been
extremely complicated:

And | did this in certain cases. Well, it was muafuch more complex.
Well, imagine, you take the study of July 28. I'ming to check if the $3
million of arbitrations that were put into questiby the CE are or not
included in the VAD, which is the ultimate thingathyou want to reach. So,
I looked at the spreadsheet. It takes me to ansftreladsheet. The name is
changed. The figures change, instead of sayingl®mit is changed to a
monthly value, it adds interests as if it was paidnstallments, it gives a
different value, and it calls it a different nanasd it's called gerencia de
ingresos, and from that value it takes me to amo#preadsheet and
multiplies it by 12, it's $700,000 a year, and tfigure is included as
professional services or things like that. Anslveéry, very complicated. It
took me four to five hours to just look at thaturg, so the study of July 28
was not prepared to make revisions easy for thétaudIt was to make
revisions more difficult for the auditor. So, lblothe May 5th study, and |
changed the results and it took me five minutesad A encountered the
same problems of being able to audit. They satthieamodels are linked.
You have the names of the links. But you havetk lfor the files. It's not
that you have one single book and everything egireited. No. In order for
us to be able to review all of this, we had to gné¢e all of the spreadsheets

28 Report of the Expert Commission, 25 July 20B8hibit R-87, page B.1.a (“Reference Prices”), F.1 (“Costs

of the Proposed Operations”), F.3 (“Costos Diregtand F.6 (“Costs of nhon-electric and tangibleetsy.
Ibid., Discrepancy B.2 (“Labor”), pp. 48-49 and Disaepy B.3 (“Vehicles and Setup”), p. 51.
DamonteAppendix RER-5, para. 242.

21 Tr, (English), Day Six, 1447:8-1448:6, Damonte.
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into one to be able to follow up all the hyperBnkRVe're talking about
hundreds of different models and spreadsheets hativot?%

196. It should be noted that as Mr. Damonte explainednduthe Hearing, even if he had
undertaken a review of the 28 July study in congoariwith the Expert Commission’s
pronouncement, the result “should have been exslolysame® as the review he actually

conducted.

2. Mr. Bastos’ approval has no effect on this conclusin since as he
acknowledged at the Hearing, he did not review th28 July Bates White
study to verify that it was consistent with the Exgrt Commission’s
pronouncement
197. Mr. Bastos was presented by TGH in this arbitratmmexplain how Bates White had
incorporated the pronouncements of the Expert Casion into its study of 28 July 2008.
According to Mr. Bastos, he gave his so-called tappl” of the study after a series of
meetings held between 30 and 31 July 2008 with@fcchino and his team. The meetings
took place at the Bates White offices in Washingi®@, where Mr. Bastos had traveled, with

all expenses paid by Bates White (that is, EEGSA).

198. Ignoring the legal irrelevance of such “approvélyvould have been impossible within
this short time frame to do much more than “vakdahe affirmations of Mr. Giacchino and
his team regarding their chandg&sFor example, whereas Mr. Bastos spent barely tays d
reviewing the study, Mr. Barrera acknowledged a tHearing that his review of the
incorporation of the pronouncements took him arsl tkem approximately a month and a
half**® Proper verification of some of the pronouncemaithe would have taken several

days?’

2 \bid., 1414:7-1415:15.

2% Tr. (English), Day Six, 1414:6-8, Damonte.

2 Tr, (English), Day Four, 765:14-16 and 766:12:88stos.
*® bid., 764:16-765:5 and 767:7- 768:12.

2% Tr. (English), Day Six, 1361:18-19, Barrera.

2" One example is sufficient for illustrating theope of Mr. Bastos approval. Expert Commission
Pronouncement No. B.1.a requested the submis$ioteonational reference prices so as to be abletify
that the prices included in the Bates White modedeathe most efficient. To verify that the 28 JBlgtes
White model actually included efficient prices, MBastos ought to have printed a PDF file (thatgaitdy
contained the 498 prices that were needed) ancketighe prices contained in the database one bywode
compared them to those included in the Bates Whitdel to determine whether or not the prices chosen
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199. During his cross-examination, Mr. Bastos confirmié superficial nature of said
approval Mr. Bastos began by admitting that he had naekeed the written report containing
the substance of the tariff study:

Q. How many pages did the Bates White report hténeeone dated June
28th?

A. Well, that was a very thick binder, similarttee one that | have here in
front of me. 1 do not remember the number of pabes | did not review
written documents. | focused on the computer nedel

Q. So, you're saying that you did not review amigten reports?

A. No, | was unable to review the written regfgft

200. According to Mr. Bastos, his failure to review tsedy itself did not affect the quality

of his review, since according to him he reviewedch one of the Excel model spreadsfieets

Q. So, when you reviewed the Bates White's reivigedy, were you able

to determine_that all of the steps were corrobdrated that the models
could be traceabk

A. Yes, | did corroborate that. After the repasas submitted, | was in

Washington for two days--I don't remember the @adactly, but | was there

at the offices of the consultant, and | was lookatdnow each one of those
decisions made by the Commission was incorporat&dthe computational

models. | verified specifically in each one of thecel model spreadsheets
which had been the cells that had been changedcawdthe models had

been affected®

201. However, it is untrue that Mr. Bastos reviewed $peeadsheets for the models. When
guestioned regarding this matter during bherdrola arbitration, Mr. Bastos admitted that he

had not been able to review said spreadsheets addlsn

At no time did | attempt to say that | have beele &b review the 137 Excel
models and all of the steps in their calculatwrthe thousand and so pages
that constitute the final report, and | am saying tlearly [...] the model
itself prevent me from following in detail all theteps in the calculations
that were performetf°

were the most efficient. Moreover, he would havelacthis without having access to an electroniallade
like the one the Expert Commission had requesgekRejoinder, para. 161).

2% Tr. (English), Day Four, 768:7-16, Bastos.
*® \bid., 732:8-21.

30 Transcript for the final hearing of ICSID Case.NtRB/09/5 (extracts)Exhibit R-140; Tr., Day Two,
635:13-20, Bastos.
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202. Even Mr. Giacchino himself acknowledged that Mrs®& ought to have at least read
the most important parts of the repSitBut he failed to do so. If he had, he might have
noticed, for example, that the 28 July Bates Whitely referred to five pronouncements as
having been issued in EEGSA’s favor when in redlitgy had been in the CNEE’s faviit.
Further evidence of the superficial nature of bigew is that Mr. Bastos was unable to explain
why EEGSA'’s 28 July study continued to request a¥®88$ 3 million in “arbitration fees” for a
non-existent arbitration, even after the Expert @ossion pronounced against the inclusion of
such fees in the VN

203. In summary, it is clear that any review undertakgriMr. Bastos during his brief stay
in Washington DC was minimal. In the two days of [Bastos’ “review,” he could do no more
than confirm what Mr. Giacchintold him he had done. It is clear that such expedited

approval by Mr. Bastos could not serve to apprbeestudy for tariff purposes.

3. Mr. Barrera’s report also has no effect on this conlusion since it was based
on the information provided by Mr. Giacchino and his “own”
interpretation of the pronouncements of the ExpertCommission
204. Recognizing the weakness of Mr. Bastexpeditedapproval and Mr. Giacchino’s
“self-approval”’ of the 28 July study, TGH decidedhire Mr. Barrera as an expert to certify
that all of the Expert Commission’s pronouncemevese incorporated into the 28 July study.
For the reasons outlined below, Mr. Barrera’s eva@enot only confirms that the 28 July study
did notincorporate all of the pronouncements, but alsmashthat the CNEE had no way of
corroborating whether in fact it had.

3L Tr. (English), Day Five, 948:7-15, Giacchino:
Q. And the caveat was the one that you see herbdlgms, “The extension and complexity
of the model in itself have prevented me followingletail all of the calculation steps that
have taken place.”
A. Yes. There is over 200 files total, so he didgo'through all the 200 files.
Q. Okay.
A. He only went through the modifications to thedab

392 Counter-Memorial, para. 431.

3%3Tr. (English), Day Four, 777:14-16, Bastos.

A. My answer is that | don't know why these thmidlions are here. | don't know why
they were kept here.
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205. First, as Mr. Barrera openly admitted in his repdrand verbally confirmed at the
Hearing, in order to reach his conclusion that “#8 July 2008 Bates White study fully
implemented the EC Report decisiod¥’Mr. Barrera consulted with Mr. Giacchino
himself3*® whom, moreover, he has known for more than 10 sy8arn light of these

circumstances, Mr. Barrera’s express opinion ledlexedibility.

206. Second, Mr. Barrera himself admitted in his repaatzd confirmed at the Hearing—
that certain pronouncements of the Expert Comnmskax not been incorporated into the 28
July study. For example, Mr. Barrera admitted that all of the international reference prices
required by the Expert Commission had been incliitfetithough he attempted to justify this
by pointing to some explanations for missing prides admitted that an explanation was not
provided in all cases. In such cases, Mr. Barreratsise was that these prices were not used in
the study®® As was established at the Hearing, the CNEE wbalke had to undertake an

extremely complicated exercise to identify and @amfvhich prices had not been used.

207. Third, Mr. Barrera also acknowledged at the Hearihgt he did not verify the
traceability of the entire model, as required by Bxpert Commission in its pronouncement on
Discrepancy M The only thing he supposedly verified was theeedndlity of the changethat
Bates White made in the 28 July stddfyit is worth clarifying, however, that Mr. Bastdbg
President of the Expert Commission, confirmed duthre Hearing that Discrepancy 1 required
the entiremodel to be traceable and not just the most repesdifications, as Mr. Bastos

claimed:

What the Commission determined or decided in caorecwith this
discrepancy is that all of these steps had to beoloorated and that the

304

BarreraAppendix CER-4, para. 69.

3% |bid., para. 65.

3% Tr. (English), Day Six, 1326:7-1326:16, Barrera.

397 Tr. (English), Day Six, 1325:18-1326:6, Barrera.

3% Ibid., 1363:9-15. Barreréppendix CER-4, para. 79.

399 Tr. (English), Day Six, 1363:16-1364:-6, BarréBarreraAppendix CER-4, para. 79.

¥9 Tr. (English), Day Six, 1364:11-1365:15, BarrdarreraAppendix CER-4, note on page 47.
31 Report of the Expert Commission, 25 July 2@®hibit R-87, Discrepancy 1.

¥2 Tr. (English), Day Six, 1351:14-1352:1 and 136048 Barrera.
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models could be traceable; that is to say, thaptbeess could be followed

from the data to the resufts.
208. The requirement that the entire study be traceabl® allow the CNEE and any
interested third party to audit the entire taritidy. The “partial” traceability suggested by Mr.
Barrera was not sufficient for the CNEE. It is Worecalling that as a public authority
responsible for setting the tariffs for the Guatlmecitizens, the CNEE had a duty to verify
that the components of the study were consistetht the regulatory framework. It is therefore
clear that the limited review conducted by Mr. Baaris insufficient to claim that the 28 July

study reflected all of the Expert Commission’s groncements.

209. Moreover, Mr. Barrera’s opinion that the 28 July RNvas reasonable was not based
on a complete analysis of the study, but rathearsaysis of the latest modifications, as he
confirmed in his response to a question asked lbiyrator von Wobeser:

Arbitrator von Wobeser: [...] You only saw whetheetrecommendations
were included or not. They were combinations of@H&?

Barrera: Yes, exactly. We did not conduct a revidihe May model.

Arbitrator von Wobeser. When you say that they erasonable, you
reached the conclusion that they were reasonabledon whét

Barrera: On the basis of what the CE was requesting

Arbitrator von Wobeser: So, they're reasonable bseahey included the
recommendations, not because of the results olddine

Barrera: Yes, that's corrett

210. As explained in greater detail below (Section ll.€ontrary to what Mr. Barrera says,
the 28 July VNR and the VAD values were not reabt;ma

211. Lastly, it is worth pointing out that Mr. Barreraovked on models that had undergone
modifications after 28 July 2008, the date thatshely was delivered to the CNEE. In fact,
fifteen percent of all the files contained in thedel reviewed by Mr. Barrera had file
modification dates that were after 28 JtMr. Barrera acknowledged at the Hearing that he

did not check the dates or notice the modificatimasle to the models on which he worR&d.

33 Tr. (English), Day Four, 731:21-732:3, Bastos.
34 Tr. (English), Day Six, 1376:9-1377-1, Barrera.

315 sSeeBates White Study of 28 July 20Bxhibit C-564. When the files are organized by modification date,
is clear that the following files have modificatiatates later than 8 July 2008ASO 3 (NUEVOS
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1] WinZip - New Modele 2BJul0B.zip

Fie Actions Opticns  bHelp

> P
3 e

3 2 | {f‘) 2=t 5 n' ‘,_7_.—- N {"a ; i
o @ 0 @ @O D e 8 ¢

Mew Opan Favcribes Add Exkrack Encrypt Wiz Chackouk Wizard
Mame Type Modified Size | R... Facked Path
=c * MicresoftEx... | 8/10/2011 10:18aM 13,585,... 77% 3,119,... New Model..
@REUP’EH SIMLL... MigosoftEx... § 9/10/2011 945 AM 74,752 76% 17,704  Mew Model. ..
’é{](o;tu dePerdid... MiaosoftEx... § 7/20/2011 500 PM 63,120 76% 16,390 MNew Model, ..
S\vaDMT Y BTDE... MirosoftEx... | 7/20/2001 4:01 PM 29,65 80% 5,964  Mew Model...
EjDEi"M\I‘iDA. COMT... MigosoftEx... § 7/20/2011 4.00 PM 113,152 71% 33,292 New Model. ..
{_‘]_’]TM.IFfI HCRARL.. MioosoftEc... § 7/20/2001 3:34 PM 70,144 72% 19,428  Mew Model. .
SNLEVAS TARIFA... MiresoftEx... | 7/20/2001 3:34 PM 207,360 86% 29,041 Mew Modsl. ..
EJFDIIIU|35 tarifas ... Micosoft Ex... § 7/20/2001 3:535 PM 164,622 76% 43,602 Mew Model., .,
E]ESTIMF\CION Al Miaosoft Ex... | 7/20/2011 3:33 PM 321,556 90% 31,108 Mew Model. .
S cuadros nforme... Micosoft Ex... | 7/20/2011 3:32 PM 46,562 77% 10,910 Mew Model. ..
?_?]Céﬁ:ulc- tarifare,., Micosoft Ex... § 702002001 3:50 PM 772,508 S1% 73,155 Mew Model. ..
?_Jr’lcdeﬂo VAD 28A.., Migoscft Ex,.. | 7/18/2011 11:21 AM 247,808 71% 71,908 Mew Model. .,
FMT ata densida,.. Mioresoft Ex.., | 701472001 4:49 PN 108,032 78% 23,718 MNew Modsl.
%JBW-RBSUT]&FCG. « Microsoft Ex... § 7/14/201L1 Z:41 PM 214,528 ©64% 76,049 Mew Model, .,
i]B'v'\'—Ctas Incobr... MicrosoftEx,.. § 7/14/20L1 2:41 PM 31,744 B0% 6,227 Mew Model. ..
S precios represen... Microsoft Ex... | 7/14/20011:14 PM 10,453,. . A% 2,473,.. NewModel. .
ﬂ]custns_tnntrat. o MiooscftEx... § 7f12/20L1 4:42 PM 1,832,960 B84% 294,795 Mew Model. ..
EﬂROSUﬂGn cuadn,., MiaosoftEx.., § 7/11/2011 10;22 18,335,,.. B1% 3,522,... MNew Modd...
E}JDes'nanTIa Munici,.., MicrosoftEx,.. § 7112001 10:02 aM Q2,610,176 75%  £A3,498 MNew Model. ..
Hpemanda dobd ... MiqosoftEx... § 7f11/2001 9:23 AM 372,73 0% 110,329 MNew Model...
|”£| autput, bxt Text Document § 70372011 4:06 PM 12,516 67% 4,080  Mevs Madel, ..
D genfie bat MS-DOS Ba:... § 7/8/2011 3116 PW 19 0% 19 New Modsl. .
gﬂﬂaremu Contrati, .. Microscft Ex... § A50/2008 5085 PM 453,264 /4% 120,269 Mew Model. ..
@JBarcmo Constru, .. Miaosoft Ex,., | 7/30/2008 5:08 PM 242,176 74% 63,472 Mew Moddl. .,
Efparemo O&My .. Micrescft Ex. . | 7/30/2008 5:07 PM 1,234,944 83% 210,716 New Madsl..
ﬂjca’npaacmn CT... MiaosaftEx... FEZE‘ZUUE 301 PM 19,156 /9% 4,010 Mew Model. ..
%JCumpcraLidn de ... MigosoftEx,.. 7/20/2008 333 AM 43,000 79% 9,130  News Model, ..
__‘il_jCCIIVP.d.F‘l:ICTDN .. Micresoft Ex. 7{28/2008 2:02 &AM 36,864 THO% 8,959  New Model.
SNFACTORES COL..  MicresoftEx...  7/27/2008 9:59 PM 76,800 52% 36,550  Mew Model...
g__]{ustus de Meno .., Migosoft Ex,., 7/27/2000 7.32 PM 1,093,120 62% 416,465 New Moddl, .,
E]Precios reprecen... MicresoftEx... 7/27/2008 7:10 PM 10,459,... F7% 2,452,... Mew Modsl...
S Costos comrpara..  MicrosoftEx...  7/27/2008 3:41 PM 497,664 B81% 94,285 Mew Model, ..
%]\‘I\R_Zoﬂﬁjam. . Migosoft Ex,.. 7/27/2000 2,32 AM 92,224 T0% 15,464  New Moddl, .,
H)pecumen_Metra... MicesoftEx... 7/27/2008 2:04 AM 35,328 69% 10,784  Mew Model. ..
%]R&‘-.menjosto. . MigoscftEx... 742702008 2:04 AM 85,504 72% 23,673 Mew Model, ..
?_Jﬁ'v\"k?&enua Ge,., MioosoftEx,., 7[27/2008 204 AM 314,660 70% 95,363 Mew Model, .,
Sekected O files, O bytss Total 162 files, 261,67SKE

212. In light of this evidence, Mr. Barrera tried to fifis the file modification dates by
saying that although he had not analyzed the maitter was not a systems expert, he believed
it was possible for a file’s modification date thange without the content of the file actually
having changed:’ However, that is not the case here. While the moeldewed by Mr.

FACTORES, EQUIVALENCIA Y PRECIOS.xls; RESUMEN SIMWCIONES.XLS; Costo de Perdidas
Estudio Tarifario.xls; VAD MT Y BT DEF 010508; DEMMDA CDMT Y CDBT 2006-2007-DEF
CPercial.xls; TARIFA HORARIA; NUEVAS TARIFAS revma2008 DEF.xls; Formulas tarifas 120308
amarillo mod 010508.xls; ESTIMACION AJUSTES TRIMERBALES AGOSTO.xls; Cuadros informe de
tarifas010508.xls; Calculo tarifa reconexiones.imdelo VAD 28Abr08.xls; MT alta densidad.xls; BW-
ResumenComercial_v4 .xIs; BW-Ctas Incobrables v2:XP&cios representativos 05May08.xls; Resumen
cuadriculas 21Mar08.xls; Demanda Municipios 2008022; Demanda Global 25Jan08.xls; Baremo
Contratisa — Informe final — 28.07.08.xls; Baremon&truccion y Montaje — Informe Final — 28.07.08;.x|
Baremos O&M y Comercial para Informe Final 28.7x08.and Comparacion CT en esquina.xls.

3% Tr. (English), Day Six, 1368:10-1369:19, Barrera.
37 bid., 1375:10-14.
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Barrera (Exhibit C-564) contained 169 fif8&the document provided to the CNEE (Exhibit
R-182) contained only 163 filéS’

213. ltis therefore clear that this was not a mattemefely “opening and closing the files”
as Mr. Barrera tried to claim, but rather of inamggting additional documentation into the

model.

214. The foregoing are only some examples (highlightednd the limited time available at
the Hearing) but they alone are sufficient to confthat Mr. Barrera’s opinion that the 28 July
study “completely” incorporated the pronouncementdhe Expert Commission is neither

correct nor reliable.

4. Mr. Kaczmarek’s report also has no effect on this anclusion since it was
based on the information provided by Mr. Giacchino
215. TGH attempted to bolster its case by asking Mr.ztaarek to confirm that the 28 July
study incorporated all the Expert Commission’s prorcements. Thus, Mr. Kaczmarek on
several occasions explained th&ates White incorporated in its 28 July 2008 reptre
Expert Commission’s rulings on the discrepanéié$ However, as has already been stated,

Mr. Kaczmarek admitted during cross-examinationt the had not performed any analysis

whatsoever of the 28 July study and had basedcctimrmation on the word of the author of

the report himself, Mr. Giacchir' He did so despite criticism from Guatemala’s etger

throughout the proceedings, namely his “blind” wdethe 28 July study and the Expert

Commission’s FRG#

38 Model accompanying the revised Bates White Stfd®8 July 2008Exhibit C-564; slide 11, examination
of Mr. Barrera.

319 Bates White, Value-Added for Distribution TarBtudy (Chart) of 28 July 200&xhibit R-182; slide 12,
examination of Mr. Barrera.

30 KaczmarekAppendix CER-2, para. 126See alsparas. 13, 101, 113, 125.
%L Tr. (English), Day Six, 1521:2-1521:8, Kaczmarek:
Q. [...] [Blasically you take that [it] is correct bause it's Giacchino opinion?

A. Yes, that's correctl understand that Guatemala contests that, katribt offered any
opinion because | haven't done any work to checlethdr or not all of the Expert
Commission's findings were incorporated.

32 M Abdala and M SchoeterExhibit RER-1, paras. 4(b) and 48; M Abdala and M Schoefexkiibit RER-
4, para. 6.
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216. In conclusion, it is clear that the 28 July studg dot contain all of the Expert
Commission’s pronouncements. The study was neitéable nor auditable and reflected
extremely overstated VNR and VAD values. TGH's gffdo obscure this reality with expert

opinions drafted for purposes of this arbitratioa @ot enough to reverse this conclusion.

F. UNLIKE THE TARIFFS PROPOSED BY EEGSA, THE TARIFFS SET BY THE CNEE WERE
REASONABLE

1. Sigla’s tariffs were reasonable and consistent withegional trends

217. When the CNEE received confirmation from the Expg@éosimmission that the 5 May
study failed to respect the Terms of Reference wébard to more than 50% of the
discrepancies, the CNEE had only two options utfieregulations: correct the 5 May study if
possible or use the study conducted by the indepermbnsultant Sigii® As has been shown,
the first option was not viable. According to thepErt Commission’s pronouncement, the 5
May study was not auditable and to conduct an amditmake the appropriate changes would
have taken at least a couple of moriffist is worth remembering that during the Hearing, M
Barrera admitted to having worked with a group adrfpeople for a month and a half, and
with the help and guidance of Mr. Giacchiti®,in his attempt to incorporate the

pronouncements.

218. Under such circumstances, the CNEE had no choitéolbresort to the parallel study

conducted by the consultant firm Sigla. It is worgltalling that the purpose of the CNEE’s
independent study was to serve as an escape \@mlpeevent distributors from pushing the
regulator against the wall and forcing it to apmathe only available study despite its
incompliance with the regulatory framework. Thisnet new to the regulations. As Mr.

Aguilar correctly explained, the CNEE’s authority ¢onduct its own study was incorporated
into Article 5 of the LGE from the beginning:

As a consequence, the issue here is that a tah#mse was approved and
the legal opinion that is supporting that apprasdsased on a study that is
what has always been stated in the law so as t@giee the objectivity of

33 Tr. (English), Day Five, 1055:15-1056:6, Moller.
324 DamonteAppendix RER-2, footnote 63.
3% Tr. (English), Day Six, 1361:1-1362-13, Barrera.
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the tariffs. The Commission should always refertiie study.The study

could be requested to another Party or could be ahe developed
mandatorily by the Distributor. It is very importao mention that everyone
has looked at article 74 and 75, but no one paghtbn to article 5. Article

5, that is the origin of the law, gives the powtershe National Commission
on Electricity to request its own stud&8.

219. Specifically, Article 5 provide&’

[...] The Commission may commission professionaliae opinions and
expert reports needed for the discharge of itstfans. [...].

220. In light of this clear legal provision, any argurh@ut forth by TGH with regard to any
alleged arbitrariness on the part of the CNEE imgists own consultant's study must be

rejected.

221. The arguments of alleged arbitrariness are alsetiged by the fact that Sigla was not
an ad hocconsultant to the CNEE, but was selected fromptb@ of consultants that could
also have been hired by the distributfdn fact, EEGSA had previously hired Sigla in the
2003-2008 tariff review, and EEGSA itself acknowged it had been “very satisfied” with
Sigla’'s work®® Moreover, the Sigla study was conducted on thdsbakthe Terms of
Reference and the available information providedBBGSA. Just as it did with the Bates
White study, the CNEE provided comments to Sigktage studie¥? Lastly, Sigla also
drafted similar studies for Deorsa and Deocsa & wot necessary to use these for purposes of
setting their tariffs), which demonstrates the smarency and consistency of the CNEE'’s
actions. The fact is that in more than 40 tariffieevs>** this was the only time discrepancies
arose with the distributor that could not be sditlaaking it necessary for the CNEE to use the

study drafted by the independent consultant.

3% Tr. (English), Day Five, 1255:20-1256:11, Aguilar
%7 LGE,Exhibit R-8, Article 5.
38 Tr. (English), Day Five, 1056:2-6, Moller.

%9 gigla S.A. — Electrotek S.A, Technical Offer tarftipate in the Supervision of Load Charactefizat
Studies (ECC) and the Components of the Value-Adde®istribution (EVAD), 15 October 200Exhibit
R-45, pp. 46-47, (attaching letter from Miguel Franois€alleja, Planning and Control Manager, to Luis
Sbertoli, President of Sigla, 13 October 2005).

30 Tr. (English), Day Five, 1143:14-20, Colom.
%L Tr. (English), Day One, 201:8-12, Respondent'sfiipg Statement.
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222. Regardless of the legality of the Sigla studyy#hiies were reasonable. Sigla’'s VNR is
consistent with other VNRs in the region, as evadehby the benchmarking study drafted by
Mr. Damonte comparing the VNRs of more than 60 camigs in the regiofi

Sigla’s VNR is reasonable
(in millions of USS Dec 2006)

450
400
350
300
250
200
150
100

50

Sigla Benchmarking Quantum

C-267, pp. 50, 51; RER-2 TECO v Guatemala — benchmarking VNR-VF V2 VNR Spreadsheet
according to Bench, cell L23 )

RESHFIELDS BRUCKHAUS DERINGERUS LLP

223. Moreover, the tariffs set by the CNEE based orStigga tariff study were reasonable in
light of the tariffs set at CAESS in El Salvadohieh was the company that Guatemala used
as a reference when setting its first EEGSA tarifiese tariffs being those upon which Teco
based its projection§®

332 Respondent’s Opening Statement, slide 130. Danappendix RER-2, para. 255.

333 Respondent’s Opening Statement, slide 131; Tgligh), Day One, 328:17-329:14, Respondent’s Queni
Statement; Rejoinder, para. 464.
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Tariffs set based on the Sigla study are comparable to
those in El Salvador
USS kw/month
45
4 8
35 7
3 6
25 5
2 4
15 3
1 2
05 1
0 1 0 T
CAESS Sigla CAESS Sigla
Medium Voltage Low Voltage
C-603; DAS-27

(%)) FRESHFIELDS BRUCKHAUS DERINGER US LLP

2. The tariffs proposed by EEGSA in the 28 July studywere excessive

224. Unlike the VNR and VAD values proposed by Siglae tiNR and VAD values
proposed by Bates White were excessive and far vechrom values in the region. As Mr.
Damonte’s benchmarking study shows, Bates Whitd&R\of 28 July was 124% higher than
the regional averag®&®

%4 DamonteAppendix RER-2, Figure 5.
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225. Moreover, the tariffs that EEGSA intended to usaildaalso have been significantly
higher than those of CAES,as shown in the figure below:

3% Abdala and Schoetersppendix RER-1, Section IV.2.2.
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226. Even more importantly, the VAD evolution suggeddgdEEGSA greatly exceeded the
values projected by Teco at the time of privataatiAs shown below, at the time the
investment was made, the consortium’s consultasjepted that the VAD would go down in
real termsat each tariff review, once the efficiency factaesre included in the calculatidf

EEGSA - EMIPRESA ELECTRICA DE GUATEMALA, S.A.
Base Case Scenacla - VALUES IN NOMINAL TERMS
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3% Dresdner Kleinwort Benson Valuation Modekhibit R-160, page 43.
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227. Lastly, for purposes of comparison, it is worthingtthat in the 2013-2018 tariff
review that is currently underway, the VAD increasgquested by the investor in its first tariff
study are around 15%. This value is in marked esttto the 250% increase requested by
Bates White based on its first study of 31 Marcb&@nd even to the 58% proposed by the
last study of 28 Jul§?’

3. The principal differences between the Sigla and Bas White VNRs and
VAD:s lie in the design of the construction units
228. During the Hearing, the Tribunal demonstrated nterest in understanding the major
differences between the VNRs and VADs submittedBhates White on 28 July and those of
Sigla®® As confirmed by Messrs. Damonte and Barrera dutireg Hearing, the principal
difference between the values in both studiesifi¢be design of the construction units, i.e., in

how the network of the model company is construdiéd Barrera explained:

So, | think that there are a number of reasons Wieytwo VNRs are
different, but mostly they have to do with the domstion units®™°

229. Mr. Damonte confirmed:

So, the significant differences that you're goingsee in calculation are
going to be not in the prices, rather in the desifithe construction units
So, you have the block, you have the house. Yo wad that the house
had to be large enough for three people, but oseahlouse that is 500-
meters and the other one is 100 meters. So, whthiei good one? Well,
you need to look at the Regulatiof$

230. Therefore, the issues most disputed by TGH indHgtration proceeding, for example,
the FRC or the price of materials used by Siglasirstudy, are only part of the disagreements

between the parties and are not even the prinoipes.

37 Seeparas. 355 et seq.

38 Tr. (English), Day Two, 400:2-21, Mourre.
339 Tr. (English), Day Six, 1466:4-7, Barrera.
%0 Tr. (English), Day Six, 1469:1-12, Damonte.

W
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Question from the Tribunal: What significance doeghe price of materials have in the
different VADs submitted by Sigla and Bates White?

231. That being said, the Tribunal specifically askedry the Hearing what portion of the
difference in value between the Sigla and Batest®\WADs can be attributed to depreciation

as opposed to other factors, such as materialstieeprice of aluminum and coppét.

232. First of all, it is important to point out that depiation only affects the VAD, not the
VNR, and that the price of aluminum and copper tyaaffects the VNR. We will now
explain, first of all, the effect of prices on th&IR and then the effect of the FRC on the VAD.

233. As previously explained, the difference of US$ B4illion between the VNRs
calculated by Sigla and Bates WHifeis mostly due to the difference in the designtod t
construction units, i.e., the price of each unid dme number of units necessary to meet the
demand of EEGSA. The following is a descriptiortiod difference in the value of the most
significant components of the model companies pegpay each consultant and the reasons

for such differences:

* Inits 28 July study, Bates White includes twicenaany Transformer Substations
(CT) as Sigla, which adds a cost of US$ 172.9 amilto the final VNR*®

* The unit cost of the medium- and low-voltage Urhames is two to three times
greater in the Bates White study than in the oneSipa, which results in a
difference of US$ 133.9 million in the VNRs.

* The unit cost of the medium-voltage Rural and Urliastribution Lines in the
Bates White study is double that in the one byaSigiich leads to a difference of
US$ 88.8 million.

%L Tr. (English), Day Two, 400:2-21, Mourre.

342 SIGLA (VNRgase vesr US$ 468.5 million not including Working Capitaé Contributions or VNRase ves
US$ 511.2 million including Working Capital and @dioutions) and the study calculated by Bates & White
in its report of 28 July 2008VNR gase vesr US$ 1,011.3 million not including Working Capitahd
Contributions or VNR,se vesr US$ 1,053.98 million including Working Capital@&@ontributions).

The Bates & White study doubles the number ofssary Transformer Substations by refusing to éocat
them at corners (where there are outputs for fouvep lines) and instead places them in the midéikaoh
street, where only two power lines can be extentteshould be pointed out that the Expert Commissio
pronouncement was in favor of the CNEE on this fp@nd asked Bates White “to compare the alteraativ
chosen in the study with another that places thestormer substation close to the intersection diatles

the low-voltage network into four outputs—one peeat. The Expert Commission also recognized that
EEGSA's actual distribution system had an averdgé®! feeders per Transformer Substation, (Repbrt
the Expert Commission, 25 July 20@hibit R-87).

343
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The unit cost of the low-voltage Distribution Linasd Meters is double that of the

unit costs in the Sigla study, and Bates White dmsble the number of medium-
voltage distribution lines and they are 40% morpesmsive, which leads to a
difference of US$ 56 million.

Bates White has six times more voltage regulatord they are 50% more

expensive, and four times more equipment for Latgers and each one costs twice
as much, which results in a difference of US$ S6ilfion.

The unit cost of the medium-voltage lines in théeBaNhite study is double that in

the Sigla study. Bates White also includes addaiemderground lines that are not
contemplated in the Sigla study, which leads tdfarénce of US$ 40.9 million.

234. These differences are summarized in the follo

. 344

Item BW-Sigla VNR % of Reason
Difference Total
(2006 USD
million)
Total Urban Transformers 173 31.9% BW has twicsany Transformer Substations
Total Urban Networks (LV and MV) 134 24.7% The BWiticost is between 2 and 3 times
Total LV Distribution Lines and 52 9.5% The unit cost of BW'’s LV distribution linesdouble
Meters
Total MV Rural Feeders 49 9.1%  Theunit cost of BWnk lines is more than double
Total MV Urban Feeders 47 8.7% Same as above
Total Non-Urban Networks 41 7.5%  The unit cost B¥'B rural MV networks is more than
double and also has underground networks that Sig
does not have
Total MV Equipment 28 5.19 BW has 6 times moreadt regulators and they are
50% more expensive
Total Additional Installations for Large 23 4.2% BW has 4 times more Large Users and atlelabie
Users price
Total MV Distribution Lines and 4 0.8% | BW has double the number of distributioediand they
Meters are 40% more expensive
Total Rural Transformers 8) -1.4% BW has 10% feWwansformer Substations and the
are 10% less expensive

235. Another telling example of the inflation of the 2Rily VNR is the significant

discrepancy between its construction units anddheconstruction units. Recall that the TGH

experts themselves acknowledge that the real coynpamot greatly diverge from the model

company** Yet this rule was not adhered to in this casewy of example, while the 28 July

study included 463oltage regulators in the model company, in rgalBEGSA only has 10

34 gSeeslide of Direct Examination of Mario Damonte, gliflO.
35 BarreraAppendix CER-4, paras. 23, 38, 41 and 61.
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voltage regulator! This element alone reflects an overstatement®MNR in the amount
of US$ 30.69 millior"*’

236. Contrary to TGH’s assertions, the difference ingihee of raw materials used by Bates
White and Sigla —particularly aluminum- is not @ideve factor in the difference in the VNRSs.
As can be seen below, the prices of Bates Whitalmiaum cables are less than those of Sigla

and similar to those of Deorsa and Deot&a:

Price of AWG 1/0 urban triplex
braided line (USD/m)

BW 13.151
Deocsa Deorsa 13.483
Sigla 16.576

237. As already explained, what are relevant are nottiieprices of the materials but how
those materials are used by the consultants inefy@ective construction units. As can be seen
in the following graph, if Sigla’s prices are amdlito Bates White’s construction units, the
value of the construction unit is practically unegad (see columns one and two), but when
the same prices are used in Sigla’s constructign(column 3), the value of the construction

unit decreases drasticaft{*

346 | etter from EEGSA to Mr. Colom, 17 September 2@¥hibit R-235.

37 Mario C. Damonte, “Analysis of Bates White 5-3380and Recalculation of VNR and VAD based on the
pronouncement of the Expert Commission,” submiitetberdrola Energia, S.A. v. Republic of Guatemala
ICSID Case No. ARB/09/0%xhibit R-181, para. 300.

38 Sedbid., slide 18. Tr. (English), Day Six, 1417:8-11, Danteo
3% seeslide of Direct Examination of Mario Damonte, glitl9.

Page 92



300.00

250.00
200.00
150.00
100.00

50.00

BW Construction | BW Construction  Sigla Construction
Unit with BW prices Unit with Sigla pricesUnit with Sigla prices

Cost of Undergrouniedium-Voltage Line
3x1x350 KCM (USD/m)

238. Having clarified the most significant differencas the VNRs, the following graph
illustrates the principal differences between thateB White 28 July VAD and the Sigla
VAD:**°

Differences in VAD (in millions of USD/year)
between Sigla 2008 an8W 28/7/08

Losses  g10

Commercial Costs . 8.20

Other O&M Costs /% 13b
o

EC FRC Effect on Capital Annu 2.1

N

VNR Effect on Capital Annui 80.26
| | | | | | | \

10.00 20.00 30.00 40.00 50.00 60.00 70.00 80.00 90.00

In millions of USD/veat

239. As can be observed in the graph, the major difiszen VAD values is due to the VNR
used to calculate the VAD. The higher the valuéhefVNR, the higher the resulting VAD will

be. Meanwhile, the impact of purely applying oneCF&ver another is much lesser, as can be

%0 gee alsdbid., slides 22 and 23. Tr. (English), Day Six, 14176-Damonte.
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seen in the graph above. The remaining differerazesthe result of the costs and losses
considered in each of the studies.

Question from the Tribunal: Why do the parties submit different figures for EEGSA’s
2003 VNR?

240. Finally, in order to clarify for the Tribunal whé¢ Claimant's VNR figures in slide 88
of its opening remarks differ somewhat from theufies submitted by the Respond&nhtit
should be noted that slide 88 of the Claimant’semation contains figures for different dates

and are therefore not directly comparable to edlcbro

Estimated comparison
NRV
1,200.200,000 §1,781,813,282
§1800.200.000 |
$1,400200000 1 $1,301,339,581
§1.200,.200 000
$1,000.200,000
$00.200.00 §744 210,644

5593, 340,070 $621,339,58]
§800.200.000 |

'5-151 200,550
400,200,000 |
$200.200000 |
20 -

MERA 2008 mrr.smrrznwsswmm EEGWM SIOLA
ELECTROTEK

Lo

241. With respect to the VNR figure of US$ 1,695 millisabmitted by the Respondent in
its opening remark®? this represents EEGSA’s return VNR as of Decenf@f6, as it
appears in the Bates White study of 31 March 288pressed in US$ as of December 2806.
On the other hand, the US$ 1,781.8 million in Ckait's slide 88 represents the same VNR
cited by Guatemala, but the investments made d2®93 have been added t3*tThe figure

of US$ 744 million in the Claimant’s slide 88 likiss comes from the CNEE and

%1 Tr. (English), Day One, 214:8-22.
%2 Tr. (English), Day One, 214:6-10, Respondent'sfiipg Statement.

%3 Bates White, Value-Added for Distribution Study EEGSA: Stage D Report: Annuity of the Investm&rit
March 2008 Exhibit R-61, p. 24.

Ibid., Chapter V, second paragraph, Results, p. 29.
Analysis of the Expert Commission Opinidtxhibit C-547, p. 8.

354

355
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represents (in US$ as of December 2006) the VNR W& calculated in the 2003 NERA
study as being in the amount of US$ 584 millionpfessed in US $ as of April 2002) and
which was reflected in the NERA tariff study of y@003%°

4. The direct impact on the consumer tariff is not agelevant as the impact on
the return that EEGSA would have received if the 28uly study had been
approved

Question from the Tribunal: What impact does the diference in the VAD have on the
consumer?

242. During the Hearing, the Tribunal asked how thefftaraid by the consumer would
change if, instead of applying the Sigla VAD (US&01million per year), the CNEE had
applied the Bates White VAD (US$ 252 million peayg™’

243. As established by RLGE Article 83, the VAD is omge component of the final tariff
that is charged to consumers. As an example, fenioltage tariffs, while the VAD represents
14% of the total tariff billed to consumers, trabgption represents 4%, losses 7% and
generation costs 74%, so that an increase in the ¥des not directly generate a proportional
increase in the tariff. However, on the basis @& 8igla VAD study, the tariffs charged to a
typical user in the Low-Voltage Simple category (@hrepresents the majority of EEGSA
consumers) increased in 2008 by 2% over the tanffeffect at the end of the prior tariff
period. If the Bates White VAD from the 28 July VARudy had been adopted, the tariffs
would have increased by 408ter the tariffs in effect at the end of the piiariff period for

the same users® The comparison is shown in the following graph:

3% NERA, Stage C Report: Capital Component Calautatind Expansion Process, 30 July 2@8aibit C-73,
pp.1,7,10.

%7 Tr. (English), Day One, 226:13-227:10 and Tr.dl&h), Day Two, 409:22-40:9, Mourre.

%8 We include the graphs for the Low-Voltage Sim(dS) and Low-Voltage Social Simple (BTSS) tariffs
because they are the most representative. Togétlese tariffs represent 98.9% of EEGSA users an@s
of the energy sold by EEGSA. Bates White, Value-@aldor Distribution Tariff Study (Chart) of 28 July
2008,Exhibit R-182, Tables 4 and 5.

Calculated on the basis of average user monduuifls, based on data from the following resologicor
studies: Resolution No. CNEE-71-2008, 30 April 20Bxhibit R-240, subsection LI, p. 3 (converted into
US$ at the exchange rate of Q 7.59615/US$ usingxbbkange rate of 30 June 2008); Bates White, Value
Added for Distribution Tariff Study: Stage I: TdriStudy, 28 July 2008Exhibit C-263, pp. 93-94;
Resolution No. CNEE-146-2008, 30 April 20@hibit C-274.

359
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Low-Voltage Simple: Comparison of Impact of En-User
Tariff in Effect (July 2008) vs. BW 28 July 2008 ad Approved
(SIGLA)

0.350

BW 28-07 vs. Effective = 40%

0.300

SIGLA vs. Effective = 2%
0.250

0.200

USD/kWh

0.150
0.100

0.050

~ CNEE-71-2008 GNFE-L46-2008
Effective \jay.jul 08 (NERA) Bw2g JUY 2008 Approved by o\ ee (giGLA)
EVAD 0.046 0114 0.032

= Generation, 0.173 0.192 0.192

244. The following graph shows the results for the Loen$ion Social Simple catego!:

%0 Calculated on the basis of average user mondwuidfs, based on data from the following resolngicor
studies: Resolution No. CNEE-71-2008, 30 April 20Bghibit R-240, subsection 1.1V, p. 4 (converted into
US$ at the exchange rate of Q 7.59615/US$ usingxbkange rate of 30 June 2008); Bates White, Value
Added for Distribution Tariff Study: Stage I: TdriBtudy, 28 July 2008Exhibit C-263, pp. 93-94;
Resolution No. CNEE-145-200Bxhibit C-274.
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Social Tariff: Comparison of Impact of End-User Tauiff in Effect
(July 2008) vs. BW 28 July 2008 and Approved (SIGLA

0.300

BW 28-07 vs. Effective = 37%
0-250 SIGLA vs. Effective =-8%
0.200
<
E 0.150
a
0
o)
0.100
0.050
. CNEE-72-2008 CNFE-145-2008
Effective pay_jul 08 (NERA) sw2s W 2008 Approved, o\ e e (siGLA)
mVAD 0.043 0.121 0.036
EGeneration 0.144 0.136 0.136
5. The rate of return of other distributors has been nore than satisfactory as

a result of the tariffs approved in 2008 by the CNE

Question from the Tribunal: How is it that Deorsa and Deocsa survived with apparently
low tariffs?

245. During the Hearing, the Tribunal put this questiorthe parties: how were Deorsa and
Deocsa able to survive with apparently low tariffsithout going into bankruptcy%

According to the public records pertaining to Daocasid Deocsa, the internal rate of return of
those companies between 2006 and 2010 was 10.4&4e&= 2009 and 2010, the rate reached

13.2%°%? The following graph shows the positive operatinargin of these companies:

%! Tr. (English), Day Two, 558:17-19, Mourre.

%2 See alsdeocsa 2006 and 2007 balance sheet audited byjttBeexhibit R-238, pp. 3 and 4; Deocsa 2007
and 2008 balance sheet audited by Price Waterh@&ixédhit R-242, p. 4, Deocsa 2008 and 2009 balance
sheet audited by Price WaterhouBghibit R-245 pp. 3-5; Deocsa 2009 and 2010 balance sheet duiljte
Price Waterhouse&xhibit R-247, pp. 3-5; Deorsa 2006 and 2007 balance sheetedubljit Deloitte Exhibit
R-239, pp. 3-4; Deorsa 2007 and 2008 balance sheeteaublit Price WaterhousExhibit R-243, pp. 3-5;
Deorsa 2008 and 2009 balance sheet audited by RiterhouseExhibit R-246; Deorsa 2009 and 2010
balance sheet audited by Price Waterholgkjbit R-248, pp. 3-5.
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| Ref. | 2006 | 2007 | 2008 | 2009 | 200 |
In thousands of USS
DEORSA
Operating Revenues a 114.660 140.390 171.566 167.232 181.355
Operating Expenses b 97.730 119.687 145.341 147.277 158.956
Operating Income (net profit) c=a+bh 16.930 20.704 26.225 19.955 22.399
Operating Margin c/a 15% 15% 15% 12% 12%
Depreciations and amortisations d 3.416 3.824 6.831 5.907 6.664
EBITDA c+d 20.346 24,528 33.056 25.862 29.062
DEOCSA
Operating Revenues a 146.460 183.641 208.511 206.493 234.542
Operating Expenses b 123.202 154.935 179.042 179.698 200.618
Operating Income (net profit) c=a+bh 23.258 28.706 29.469 26.795 33.923
Operating Margin c/a 16% 16% 14% 13% 14%
Depreciations and amortisations d 4.142 4.647 7.776 6.647 7.976
EBITDA c+d 27.399 33.353 37.245 33.442 41.899

246. It is thus clear that the tariffs approved for taalstributors, which were calculated
following the same parameters and Terms of Referapplicable to EEGSA, were perfectly
viable.

IV. GUATEMALA HAS NOT VIOLATED THE INTERNATIONAL MINIMU M
STANDARD

A. THE TEST UNDER THE CAFTA IS DENIAL OF JUSTICE AND MANIFEST ARBITRARINESS

Tribunal’'s Question: What is the difference betweerthe fair and equitable treatment
standard and the international minimum standard? How do the claims and defenses of
the parties interact with the wording of article 105, which provides for “customary
international law,” including fair and equitable tr eatment and full protection and
security?*®®

247. At the Hearing, TGH insisted that there are no ificant differences between what
has been called the autonomous, purely treaty-hdsedand equitable treatment standard
and the international minimum standard under cuatgninternational law® Thus, TGH

continues to cite precedent that does not inteqarepply the minimum standard, but rather

%3 Tr. (English), Day One, 386: 1-21, Park; Tr. (Esfg), Day One, 387: 2-6, Mourre; Tr. (English), yDEwo,
413:8-415-1; Letter from the Tribunal to the Claithand the Respondent dated 11 March 2013, p. 2.

%4 Tr. (English), Day One, 113: 18-114:5, Claimafsening Statement.
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the autonomous fair and equitable treatment stadd@arhis is a fundamental error, as it
disregards the text of Article 10.5 of the Tredtot only Guatemala, but also the non-
disputing parties (member States of the CAFTA-DIRJye underscored the very limited
nature of the obligation that they undertook, camntto what TGH has argued.

1. The text of the Treaty limits protection to the inernational minimum
standard

248. The starting point for any analysis of the applieadtandard is the text of Article 10.5

of the Treaty. This Article only guarantees “thenmium standard of treatment of aliens in

accordance with customary international laamd makes clear that “the concepts of ‘fair and

equitable treatmehand ‘full protection and security’ do not requireatment in addition to or

beyond that which is required by that standard,dmdot create additional substantive rights

249. Annex 10-B adds that “‘customary international Igw’] results from a general and

consistent practice of States that they follow frasense of legal obligatidn

250. Thus, the Treaty only guarantees the minimum stahdaf treatment under
international law, not the autonomous standardasfdnd equitable treatment. Moreover, the
Treaty clearly indicates the source to which refeeemust be made to establish the content of
the standard, namely, international custom, i.e.géneral and consistent practice followed by
States from a sense of legal obligation.

251. TGH, however, did not make any reference in it sigBions and during the Hearing to
the general practice of States, followed as a lebafation, as the source of the protection

standard.

%5 Tr. (English) Day One 116: 6, Claimant's Opengtgtement, referring tADC Affiliate Limited and ADC &
ADMC Management Limited v. Republic of HungdGSID Case No. ARB/03/16) Award, 2 October 2006,
Exhibit CL-3 [ADC] and Duke Energy Electroquil Partners & Electroquil SJA. Republic of Ecuador
(ICSID Case No. ARB/04/19) Award, 18 August 20@&hibit CL-20; Tr. (English), Day One, 125: 1-5,
Claimant's Opening Statement, again mentioning ADT, (English), Day One, 125: 6-9, Claimant's
Opening Statement, referring £TA Construction, Industrial and Trading CompanyKingdom of Jordan
(ICSID Case No. ARB/08/2) Award, 18 May 20Exhibit CL-58 . See alsdr. (English), Day One, 124: 7-
14, Claimant's Opening Statement, mentioning theesaagainst ArgentineG&E Energy Corp., LG&E
Capital Corp. and LG&E International Inc. v. Argam¢ RepubliqICSID Case No. ARB/02/1) Decision on
Liability, 3 October 2006 Exhibit CL-27; Enron Corporation & Ponderosa Assets, L.P. v. Atgen
Republic(ICSID Case No. ARB/01/3) Award, 22 May 20@&khibit CL-21 ; Sempra Energy International v.
Argentine Republi¢ICSID Case No. ARB/02/16) Award, 28 September2®&Xhibit CL-43; BG Group
Plc. v. Argentine Republi®tJNCITRAL Case) Award, 24 December 20@&xhibit CL-9; andNational Grid
P.L.C.v. Argentine Republi@JNCITRAL Case) Award, 3 November 20@xhibit CL-33 .
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2. The CAFTA-DR member states, including the United Sttes, have
explained in this arbitration the meaning of the irternational minimum
standard, which is different from the standard proposed by TGH

252. The patrticipation of the CAFTA-DR member statesias-disputing parties makes this
a very particular cas&® This is so because the very states that negottaedCAFTA-DR
have provided the Tribunal with information regaglithe meaning of the document which
they negotiated and signed off to. The informapoovided was consistent among them. What
should this Tribunal rely on — the interpretatidrtlee parties to the treaty or the interpretation
of a third party beneficiary of the treaty that diwdt participate in its negotiation? The
interpretation of the non-disputing CAFTA-DR membstates must prevail. What is that
interpretation? It is worth reviewing the relevaatrt of the submissions of the non-disputing

parties®®’

253. The United States, for example, stated in its bhet the applicable standard is the
international minimum standard and not the autongsrfair and equitable treatment standard.

Therefore, case law regarding the latter (whialejseatedly cited by TGH) is not relevafit:

4, These provisions demonstrate the States Parties” intention that Article 10.5
articulate a standard found in customary international law —i.e., the law that develops
from State practice and opinio juris — rather than an autonomous. treatv-based standard.
Although States may decide. expressly by treaty, to extend protections under the rubric of
“fair and equitable treatment” and “full protection and security” beyond that required by
customary international law, that practice is not relevant to ascertaining the content of the
customary international law minimum standard of treatment.” Arbitral decisions
interpreting “autonomous” fair and equitable treatment and full protection and security
provisions in other treaties, outside the context of customary intemnational law, do not
constitute evidence of the content of the customary international law standard required by
Article 10.5.

254. With respect to the content of the minimum standand the burden of proof, which

lies entirely with the claimant, the United Statéso explained®

3% Al except Costa Rica and Nicaragua, which, haavetave not opposed the public presentations diwen

their partners.

%7 Presentation by the United States of Americaa.pdr Non-Disputing Party Submission of the RepubfiEl

Salvador, para. 17; Non-Disputing Party Submissibtihe Republic of Honduras, paras. 6, 8; Non-Disju
Party Submission of the Republic of Honduras, pa®asl0 and Non-Disputing Party Submission of the
Dominican Republic, paras. 3, 8 and 10.

38 Non-Disputing Party Submission of the United &aif America, 23 November 2012, para. 4.

%9 |bid., paras. 6, 7.
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6. States may modify or amend their regulations to achieve legitimate public welfare
objectives and will not incur liability under customary international law merely because
such changes interfere with an investor’s “expectations” about the state of regulation in a
particular sector.” Regulatory action violates “fair and equitable treatment” under the
minimum standard of treatment where, for example, it amounts to a denial of justice as

that term is understood in customary international law. or manifest arbitrariness falling
below the international minimum standard.”

7. The burden is on the claimant to establish the existence and applicability of a
relevant obligation under customary international law that meets the requirements of
State practice and opinio juris.® “The party which relies on a custom,” therefore. “must
prove that this custom is established in such 2 manner that it has become binding on the
other Party.”’ Once a rule of customary international law has been established, the
claimant must show that the State has engaged in conduct that violated that rule.®
Determining a breach of the minimum standard of treatment “must be made in the light
of the high measure of deference that international law generally extends to the right of
domestic authorities to regulate matters within their borders.”™

255. This demonstrates that the United States fully egtdat the standard only protects
against denial of justice and manifest arbitrasngsoviding a high measure of deference to
the regulatory activity of domestic authorities.eThlaimant has the duty to establish the
content of the standard, which requires proof of televant international custom. TGH

disregards the position of its own Government, mmares its obligations with respect to the

burden of proof.

256. Other CAFTA-DR State parties also confirmed theitlh scope of the protection

granted by the international minimum standard.és@mple, El Salvador affirmed

17. As discussed in this submission, El Salvaddiewes that: 1) the
concept of “fair and equitable treatment” in Aréicl0.5 of CAFTA-
DR is used and must be understood strictly witlerezice to the
Minimum Standard of Treatment in accordance withst@onary
international law; 2) customary international lavanc only be
established based on State practice followed owt sénse of legal
obligation ppinio juris); 3) the burden of proof to establish the
existence of a norm in customary international falls on the Party
that alleges its existence, and must be provendbaseState practice
andopinio juris, not based on decisions of arbitral tribunalshé)text

of Article 10.5 only includes the applicability #ie concept of “fair
and equitable treatment” to the context of denfajustice unless a
party proves otherwise based on general and censiState practice
and opinio juris; 5) the concept of “fair and equitable treatment”
included in the Minimum Standard of Treatment iriéle 10.5 of the
Treaty is very different from the autonomous coridep the same

379 Non-Disputing Party Submission of the Republi€bSalvador, 5 October 2012, para. 17.
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name; and 6) the concept of “fair and equitablattnent” in Article

10.5 of the Treaty does not include the protectibran investor's
legitimate expectations and does not include ptite@gainst merely
arbitrary measures

257. For its part, Honduras described the standardlesve®"

6. Therefore, the terms of Article 10.5 of the &tyeclearly reflect

the State Parties’ intention to adopt the mosttéthiconcept possible
of “fair and equitable treatment” as part of thenmmum standard of
treatment under customary international.law

[..]

8. In order to determine the current status ofarary international
law it is necessary to refer to State practice, tootlecisions by
arbitration tribunals that have not examined theimum standard of
treatment. From the time of the Permanent Coudustice, it has
been established that the party alleging the engst®f a customary
international law standard has the burden to ptbeeexistence of
general and consistent State practice followed feosense of legal
obligation that has given rise to the alleged stathd

9. Due to the origin of the “Minimum Standard ofe@tment” in
customary international law, as an absolute “flotar'the obligation

of States to provide to aliens at least the samedsrd of treatment
that States afford to their own nationals, onlyt&tactions of an
extreme, excessive or injurious nature can Vvioldwe minimum
standard of treatmenincluding fair and equitable treatment as a
concept included in the minimum standard of treatime

10. The Republic of Honduras views as valid tH®wing specific
examples of conduct that may be considered to welation of the
minimum standard of treatment: a gross denial efige, manifest
arbitrariness,blatant unfairness, a complete lack of due process,
evident discrimination or a manifest failure totstaeasons for a
decisiont However, because the focus must be on the comdube
State, the Republic of Honduras does not consitlevalid or
necessary to make reference to the expectationmvestors for
deciding whether the minimum standard of treatmbkas been
violated.

258. Similarly, the Dominican Republic asserted thedoing>"*

%1 Non-Disputing Party Submission of the Republi¢iohduras, undated, paras. 6, 8-10.
372 Non-Disputing Party Submission of the DominicagpRblic, 2 October 2012, paras. 3, 8, 10.
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From this it is derived that the “Fair and Equitablreatment’

established in the contract must be viewed as gfathe “Minimum

Standard of Treatment afforded to aliens accordimgCustomary
International Law,” a concept that is very differérom the standard of
“Fair and Equitable Treatment” included in manyastment protection
treaties in an autonomous manner without referéace Minimum

Standard of Treatment under the Law

[..]

8. Therefore, in the Dominican Republic’s vieworder to violate the
Minimum Standard of Treatmeninder Customary International Law
included in Article 10.5 of the Treaty, a measuttitautable to the
State must be sufficiently egregioss as to fall below internationally
accepted standards. Accordingly, only conduct wh&hmanifestly
arbitrary, blatantly condemnable and very serioosdact may be
claimed under CAFTA-DR 10.5 and not a mere breachmere
arbitrariness

[..]

10. Because the focus must be on State practicecanduct, the
Dominican Republic also notes that it is incorectnake reference to
the expectations of investot®ncerning the treatment they expect to
receive based on what has been offered, to detitleei State has
complied with the Minimum Standard of Treatmentat&tconduct is
the only relevant factor for this purpose, becatise Minimum
Standard of Treatment must be an objective conttegptevaluates the
treatment that a State accords to an investorudtine a [...]

259. As El Salvador stated at the Hearing, the restacinterpretation of the international

minimum standard with respect to fair and equitaidatment is not excessivelydrsh or

extremg’ given that “[a}ticle 10.5 was always intended to offer a veryitiah protection—a

floor, if you will—in the acceptable level of treant to covered investments. This is why it is

called ‘Minimum Standard of Treatment’® Such interpretation does not in any way mean

that a foreign investor is left without protectiohs El Salvador also stated, this standard is

only one of the substantive protections of the fyrea

We should also keep in mind that Article 10.5 i¢ thee only protection that
CAFTA affords to covered investments. CAFTA inclageotections related to
national treatment, most favored nation treatmantl expropriation. CAFTA
even allows an investor to bring claims to inteioa! arbitration for alleged

37 Tr. (English), Day Five, 814:17-22, El Salvador.
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breaches of investment agreements, and investnugmbrazations; that is, for
alleged breaches of contracts with the State. Sticlé 10.5 is not the only
protection available to a CAFTA investor. Howeviéran investor chooses to
bring a claim for an alleged breach of Article 1ihSareas other than denial of
justice and Full Protection and Security, that @kt has the burden to prove
the existence of such obligation under customartermational law in
accordance with Annex 10%B.

260. The fact that the United States, El Salvador arel Dmminican Republic have all
decided to intervene at the Hearing to state fhesitior’’> demonstrates the significance of
the restrictive interpretation of the standard, tad the TGH’s statements about the broadness
of the standard are incompatible with the Treatgtally, the United States freely chose to

intervene in this proceeding without being a p&otyhe dispute.
261. As the United States explained at the Hearing:

[T]lhe United States exercises its right as a nemding party to make
submissions on questions of treaty interpretatidmether or not the investor is
a United States investor. [...][W]e exercised ouhtignder the Treaty to draw
the Tribunal's attention to the Treaty Parties'rathaunderstanding that the
customary international law Minimum Standard of &treent in Article 10.5

results from a general and consistent practicetateS that they follow from a
sense of legal obligation. The burden, we notedtsravith the Claimant to
establish the existence and applicability of awaf obligatiori’.

262. The CAFTA-DR member states have clarified for th@dnal what their common
intention and understanding was when they agreddetinternational minimum standard. The
common view of the States regarding the conterthefobligations which they agreed to is
binding on the parties to this proceeding and th#uhal. This arbitration concerns the
application of the Treaty, and the meaning of tlealy must be that which the States that

negotiated it intended it to be, and state it to be

263. The States decided to intervene due to the extsernedad interpretation of the
standard proposed by TGH. It is important to rementbat the Treaty is not an old treaty, but

was signed in 2004, when the debate concerningahtent of the customary international law

374 |bid., 815:9- 816:2.

%% Tr. (English), Day Five, 822:2-824:7, United $&tTr. (English), Day Five, 808:18-816:14, El Saor, and
Tr. (English), Day Five, 817:2-821:20, DominicanpRBlic.

37 Tr. (English), Day Five, 822:12-16 and 822:21-828nited States (emphasis added).
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minimum standard of treatment, its alleged evotut@nd its relation to the fair and equitable
treatment was fully fledged. The restrictive pasitadopted by the Treaty reflects the current
trend, especially in this North and Central Amemicagion. It is worth recalling the NAFTA
Free Trade Commission notes of interpretation @120’ the position of the United States in
its most recent bilateral treaties, which is reecin its 2004 model BIT? as well as the
current practices of Canada and Mexi€oTherefore, the selection of the minimum standard
in the Treaty involved a conscious and deliberateision by the states member to the Treaty,

and such decision must be respected.
264. As the tribunal inGlamis Goldstated:

The State Parties to the NAFTA can always chooseegotiate a higher
standard against which their behavior will be jutige is very clear, however,
that they have not yet done so and therefore achre# Article 1105 still

requires acts that exhibit a high level of shodhiteariness, unfairness or

discrimination®®

3. The minimum standard is different and less demandig on States than the
autonomous standard of fair and equitable treatmentit only protects
against denial of justice and manifest arbitrarines

265. At the Hearing, the three arbitrators asked abloatdifference between the fair and
equitable treatment standard and the internationmimum standard, and asked for an
explanation of the content of the latiér The President of the Tribunal also asked why the

international minimum standard is lower than thiedad equitable treatment standafd.

266. First, it is important to note that, as discussedhe previous section, the burden of

proof regarding the content of the standard fatighee claimant, i.e., TGH. Second, there is no

37 NAFTA Free Trade CommissiofNotes of Interpretation of Certain Chapter 11 Psions (Washington
D.C., 31 July 2001).

378 United States 2004 Model BIExhibit RL-19, Art. 5.

7% Canada-Colombia Free Trade Agreement (signed 2%mber 2008, in force 15 August 2011), Art. 805;
Agreement between the United States of Mexico dml Republic of Panama for the Promotion and
Reciprocal Protection of Investment (Mexico Citgderal District, signed 11 October 2005, in foree 1
December 2006), Art..6

30 Glamis Gold Ltd. v. United States of Amer{tilNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para.
829.

%L Tr. (English), Day One, 386: 1-21, Park; Tr. (Estg, Day One, 387: 2-6, Mourre; Tr. (English),yDRwo,
413:8-415-1; Letter from the Tribunal to the Claithand the Respondent dated 11 March 2013, p. 2.

%2 Tr. (English), Day One, 387: 2-11, Mourre.
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doubt that the international minimum standard ingsoewer restrictions on State conduct, and
therefore provides a lower level of protection thtaa fair and equitable treatment standard. As

UNCTAD explained in its recent study on this subjec

A high threshold has been emphasized in the corgéxpplication of the

minimum standard of treatment under customary mational law. The classic
early tests of the MST required a violation to legregious” or “shocking”

from the international perspective. Even thoughweld has moved on, and
the understanding of what can be considered egregar shocking has
changed, these terms still convey a message tiyawery serious instances of
unfair conduct can be held in breach of the MST

[..]

A second approach, using a somewhat lower thresh@d been taken by
tribunals applying an unqualified FET standard (tvee not linked to the
customary law MST). These tribunals have—albeitatdesser extent—also
tended to express a significant degree of defereordte conduct of sovereign
States’™

267. Furthermore, in its recommendations to States om twodraft a fair and equitable

treatment clause, UNCTAD explains:

A reference to the MST [minimum standard of treatthassumes that tribunals
examining FET claims will hold the claimant to tliemanding standarl...]
[T]he main feature of this approach remains a Highility threshold that
outlaws only the very serious breactiés

268. Thus, the international minimum standard is lessal&ling on States than the fair and
equitable treatment standard, and is violated evitgn there is particularly egregious and

serious conduct®

269. This position has been reaffirmed in the jurispnee®® For example, imMhunderbird

v. Méxicq the Tribunal affirmed:

%3 United Nations Conference on Trade and DevelopmeRair and Equitable Treatment

UNCTAD/DIAE/IA/2011/5, 2012 Exhibit RL-26, pp. 86-87 (emphasis added).
34 Ibid., p. 105-106 (emphasis added).

385 Counter-Memorial, paras. 464-467.

3% gee for exampleCargill, Incorporated v. United Mexican Statd€SID Case No. ARB[AF]/05/2) Award,
18 September 200&xhibit CL-12, para. 296Glamis Gold Ltd. v. United States of Amer{tiNCITRAL
Case) Award, 8 June 200@xhibit CL-23, paras. 616-617.
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Notwithstanding the evolution of customary law grdecisions such ddeer
Claim in 1926, the threshold for finding a violatiof the minimum standard of
treatment still remains higlas illustrated by recent international jurispnick
For the purposes of the present case, the Tribugals acts that would give
rise to a breach of the minimum standard of treatn@escribed by the
NAFTA and customary international law as those ,theighed against the
given factual context, amount to a gross denial jusdtice or manifest
arbitrariness falling below acceptable internatictandards?’

270. The requirement of egregious conduct has beenetpphen more recently by other

tribunals such a&lamis Gold v. United States

[T]o violate the customary international law minimustandard of treatment
codified in Article 1105 of the NAFTA, an act mus¢ sufficiently_egregious
and shocking—a gross denial of justice, manifesbitrariness, blatant
unfairness, a complete lack of due process, evidigentimination, or a manifest
lack of reasons-so as to fall below accepted international stasslaand
constitute a breach of Article 1105¢£5.

271. In short, the minimum standard is more deferentialards states and only condemns

particularly egregious and serious conduct.

272. By contrast, the principle of fair and equitableatment has been interpreted in a
broader manner. This is probably because the pteoff fair and equitable treatment in many

BITs is not connected to international custom. €fae, arbitral tribunals have not been duty-

bound to examine the content of general internatitew regarding the treatment of aliens.

Instead, tribunals have been free to incorporatat wiey believe to be inherent to the concepts
of “fairness$ and “equity,” such as, for instance, legitimate expectatifishich is a domestic

law doctrine, which, however, has limited applioateven in that context.

273. In any event, these broad interpretations cannogpydied here. The CAFTA-DR
member states have bound themselves only to themomm standard of customary

international law. Moreover, the states have exglyedefined the content of the standard,

37 International Thunderbird Gaming Corporation v. THaited Mexican Statg&/NCITRAL Case) Award, 26
January 2006&xhibit CL-25, para. 194 (emphasis added, footnotes omitted).

38 Glamis Gold Ltd. v. United States of Amer{tilNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para.
616.

39 Técnicas Medioambientales Tecmed, S.A. v. Unitedchte State$ICSID Case No. ARB (AF)/00/2)
Award, 29 May 2003, para. 154.
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agreeing to limit it to denial of justice and, absh manifest arbitrariness. As will be seen

below, manifest arbitrariness requires an elemewblition in the arbitrary conduct.

4. The concept of manifest arbitrariness
274. Arbitrariness was defined by the International GaifrJustice ICJ) in the ELSI case.
The ICJ's definition of arbitrariness is commonlccapted in the contemporaneous

jurisprudence,; it states as follows:

Arbitrariness is not so much something opposed naleaof law, as something
opposed to the rule of law. This idea was exprebgetthe Court in thésylum
case, when it spoke of “arbitrary action” beingbistituted for the rule of law”
(Asylum, Judgment, 1.C.J. Reports 1950284). It is a willful disregard of due
process of law, an act which shocks, or at leagirses, a sense of juridical
propriety>*°
275. TGH refers to this decision but does not analyzm iany detail. There are several
considerations to point out. First, arbitrarinesgglnot relate to a mere violation of a legal
rule, but rather to conduct that defies the idedawf. Arbitrariness is the disregard of the
principles of the rule of law, that is, the prineipf submission by all public authorities to the
rule of law. A mere illegality (which in any casea$ not even exist here) does not amount to

arbitrariness:

Yet it must be borne in mind that the fact thataahof a public authority may

have been unlawful in municipal law does not nemglgsmean that that act
was unlawful in international law, as a breachreéty or otherwise. A finding

of the local courts that an act was unlawful mayl e relevant to an argument
that it was also arbitrary; but by itself, and vt more, unlawfulness cannot
be said to amount to arbitrariness [>°].

276. The violation must be deliberate, intentional andscious, which is precisely what is
encapsulated in the concept ofiflful disregard’ alluded to by the ICJ in the above-cited
decision. In his question to the parties regardimg content of the international minimum
standard, arbitrator Park referred to intentiogadis an element that could potentially help to

distinguish between a violation of such standard anfair and inequitable treatméef.In

30 Elettronica Sicula S.p.A. (ELSI) (USA v. Ital¥989] ICJ Rep 15, 20 July 1988xhibit RL-1 , para. 128.
%1 \bid., para. 124.
32 Tr. (English) Day One 386:1-22, Park.
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fact, arbitrarinessrequires an element of intentionality, which is differentofhn mere
negligence. Such intentionality is what makes #gdole to characterize a mere illegality as a
violation of the basic concept of law and submiblguauthorities to the rule of law.

277. Second, it is necessary to examine which matterd@d considered to be relevant in
ELSIin determining the existence of arbitrariness. Th&examined whether a decision by the
mayor of Palermo (Italy) to intervene in a U.S.ehebmpany that was experiencing serious
financial difficulties comported with Italy’s oblagions under the Treaty of Friendship and
Cooperation between the United States and Italy. [QJ considered the following points in

determining that the intervention was not arbitrary

[t was nonetheless within the competence of treydt of Palermo, according
to the very provisions of the law cited in it; ofweds the Court of Appeal of
Palermo, which did not differ from the conclusitmt the requisition waatra
vires, ruling that it was unlawful as falling into the ogmized category of
administrative law of acts déccesso di potere.Furthermore, here was an act
belonging to a category of public acts from whigpeal on juridical grounds
was provided in law (and indeed in the event used without success). Thus,
the Mayor’s order was consciously made in the cdrdéan operating system
of law and of appropriate remedies of appeal, aedtéd as such by the
superior administrative authority and the local teuThese are not at all the
marks of an “arbitrary” act>

278. In other words, a measure is not arbitrary whetinoalgh it is reprehensible or even
clearly illegal, it has been adopted in the exerofthe functions of the accused authority, and
“in the context of an operating system of law anappiropriate remedies of appedl’ That is
why, as the United States asserted in its non-tigpparty submission:

ARBITRATOR PARK: | would just pose one questiontoth sides, and | think we're going to
have a chance for questions on Friday also. Soufwant to wait until Friday to answer it,
that's fine. And it has to do with the methodoldlggt the Tribunal ought to use in approaching
customary international law in this context. If lbmrrect, and | might not be, both sides seem to
say that the fact that a regulator makes a mistaket enough to create liability. On the other
hand, both sides seem to accept that if the midtakéy enough, egregious enough, atrocious
enough, then at some point the magnitude of thatakeé does potentially create liability. And
my question would be whether or not, in trying istidguish between the mistakes that can
create liability and the mistakes that cannot,ghaust be an element of intentionality, that the
regulator intended to do something wrong; or enibugh that there be simple negligence in the
regulatory act? Is that question clear to bothstde

393 Elettronica Sicula S.p.A. (ELSI) (USA v. Ital¥989] ICJ Rep 15, 20 July 1988xhibit RL-1 , para. 129.
39 bid.
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Determining a breach of the minimum standard dattreent “must be made in
the light of the high measure of deference thagrimdtional law generally
extends to the right of domestic authorities toutatp matters within their
borders.?%

279. These are the same concepts that Guatemala heedete throughout this arbitration,
citing extensive jurisprudence demonstrating thest@mary international law (and even fair
and equitable treatment) is not violated by megulaory measures that have already been

subject to the scrutiny of domestic courts, abésdase here.

280. The arbitrariness must be manifest. This pointas apen to dispute. The concept of
“manifest” is commonly interpreted and applied mternational law: in the case of the ICSID
annulment committees, the question is whether Jthieunal] has “manifestly exceeded its
powers.*® In the case of disqualification of arbitratorsttie ICSID framework, the question

is whether there is manifest lack of independemckimpartiality>’

281. As the arbitrators stated Buez et al. v. Argentingith respect to the disqualification of

arbitrator Kaufmann-Kohler:

At the outset, it must be recalled that Article &f7the ICSID Convention
requires a “manifest lack of the qualities requireflan arbitrator. The term
“‘manifest” means “obvious” or *“evident.” Christoplschreuer, in his
Commentary observes that the wordinmganifestimposes a “relatively heavy
burden of proof on the party making the proposal’[to disqualify an

arbitrator®®®

282. In short, the arbitrariness must be apparent, avidad not merely possible or even
probable. Manifestly arbitrary measures are thdsat thave obviously, apparently or

deliberately been taken with no legal basis oofeihg any legal process whatsoever.

283. A mere appearance of arbitrariness (which also audsexist in this case) is not

sufficient, as the tribunal understoodGtamis Gold

%% Non-Disputing Party Submission of the United &aif America, 23 November 20®yra. 7.

3% Convention on the Settlement of Investment Displetween States and Nationals of Other States (fop

signing on 18 March 1965, in force on 14 Octobe6)9Art. 52(1)(b).

397 Ibid., art. 57.

3% Suez, Sociedad General de Aguas de Barcelona BdAlngerAguas Servicios Integrales del Agua S.A. v.

Argentine Republi¢ICSID Case No. ARB/03/17) Decision on the Propdealthe Disqualification of a
Member of the Arbitral Tribunal, 22 October 20&xhibit RL-33, para. 34.
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[T]he Tribunal notes the standard articulated abaseto when an act is so
manifestly arbitrary as to breach a State’s obioget under Article 1105: this is
not a mere appearance of arbitrariness—a triburddt®rmination that an
agency acted in way with which the tribunal disagrer a State passed
legislation that the tribunal does not find curatigf all the ills presented;
rather, this is a level of arbitrariness that,r@grnational Thunderbirgout it,
amounts to a “gross denial of justice or manifesitariness falling below
acceptable international standardslie act must, in other words, “exhibit a
manifest lack of reasons™

5. The doctrine of legitimate expectations is not appable in the context of
the international minimum standard

284. Guatemala and the non-disputing parties have mie@e in their submissions that the
doctrine of legitimate expectations is not applleain the context of the international
minimum standard. As the United States affirmedtsnbrief: “States may modify or amend
their regulations to achieve legitimate public vee#f objectives and will not incur liability

under customary international law merely becausehschanges interfere with an investor’'s

‘expectations’ about the state of regulation inatjular sector”®

285. Although some tribunals have used the languageegitiinate expectations in the
context of the minimum standard, the test appl@ddietermining a violation is not different
from that applied to determine manifest arbitrassidnGlamis Gold for example, even after
having examined the investor’s legitimate expeactetj the tribunal ruled as follows:

[T]he Tribunal first notes that it is not for antemnational tribunal to delve into
the details of and justifications for domestic laiv.Claimant, or any other
party, believed that Solicitor Leshy’s interpretatiof the undue impairment
standard was indeed incorrect, the proper venuésfahallenge was domestic
court.In the context of this claim, this Tribunal may saer only whether the
[conduct] occasioned “a gross denial of justiceniiest arbitrariness, blatant
unfairness, a complete lack of due process, evidientimination, or a manifest

lack of reasons®!

286. In other words, expectations of the correct intetgtion of a regulatory framework are

not sufficient in any case. Such matters are fomeltic courts. In the context of an

39 Glamis Gold Ltd. v. United States of Amer{cilNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para.
803.

Non-Disputing Party Submission of the United &aif America, 23 November 2012, para. 6.

L Glamis Gold Ltd. v. United States of Amer{tilNCITRAL Case) Award, 8 June 200Bxhibit CL-23, para.
762.

400
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international claim, the claimant must prove tle state’s conduct was manifestly arbitrary.
As the United States explainedRégulatory action violate$...] the minimum standard of

treatment where, for example, it amount$.td manifest arbitrarinesg**

287. Thus, it is not surprising that TGH has not prodide single example of a case
involving the international minimum standard in wathisuch standard was violated due to a
violation of legitimate expectations. Even when toacept of legitimate expectations applies,
only specific and unambiguous commitments (such lagal stability clause) give rise to such
expectations. The concept does not protect agaimgtregulatory change, but rather only
against fundamental changes to essential aspectiseofegulation. This has already been

explained in previous pleadings and will be diseddsriefly below.
288. As the tribunal stated iMobil v. Canada

This applicable standard does not require a Statedintain a stable legal and
business environment for investments, if this temded to suggest that the
rules governing an investment are not permittedcttange, whether to a
significant or modest extent. Article 1105 may pgttan investor from changes
that give rise to an unstable legal and businesg@mment, but only if those
changes may be characterized as arbitrary or graséhir or discriminatory, or
otherwise inconsistent with the customary inteorsl law standardin a
complex international and domestic environmentyeghis nothing in Article
1105 to prevent a public authority from changing tagulatory environment to
take account of new policies and needs, even ifesofmthose changes may
have far-reaching consequences and effects, amdifetheey impose significant
additional burdens on an investor. Article 110%a$, and was never intended
to amount to, a guarantee against regulatory change reflect a requirement
that an investor is entitled to expect no mateciadnges to the regulatory
framework within which an investment is mad&vernments change, policies
changes and rules change. These are facts of itifewhich investors and all
legal and natural persons have to live with. Whatforeign investor is entitled
to under Article 1105 is that any changes are sterist with the requirements
of customary international law on fair and equigatstbatment. Those standards
are set, as we have noted above, at a level whoteqis against egregious
behavior. It is not the function of an arbitrabtrnal established under NAFTA
to legislate a new standard which is not reflectedhe existing rules of
customary international law. The Tribunal has neerb provided with any

92 Non-Disputing Party Submission of the United &aif America, 23 November 2012, para. 6.
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material to support the conclusion that the rulesustomary international law
require a legal and business environment to betaingd or set in concrefé®

289. In summary, legitimate expectations are not the@mpate instrument for determining

whether a State’s conduct falls within the limifstloe international minimum standard. The
concept of legitimate expectations does not repéadetermination that the state’s conduct is
grave enough to constitute a violation of interoal law. The changes to the regulatory
framework that are condemnable are those that geeeto manifest arbitrariness, that are
implemented through government or legislative unsients, and result in a deliberate

disregard for the commitments clearly undertaketh #ie investor.

290. In fact, the doctrine of legitimate expectations baen the subject of general criticism
for erroneously focusing on the protected investneennvestor, and not on the State conduct
that would constitute a violation of such expectasi, and thus of international law. As

arbitrator Pedro Nikken stated in his separateiopim Suez et al. v. Argentina

“Fair and equitable treatment” is primarily a “tregent,” that is, a behavior, a conduct
of each State Party when in the position of reaip@ investment. That conduct must
be “fair and equitable.Iln essencdair and equitable treatment is a standardasfduct

or behaviorof the Statevis a visforeign investment. [...] it could never lose its&sce
asa standard of conduct or conduct of the State witfspect to foreign investments
which should not automatically translate into arsewof subjective rights for investors.
The BITs contain a list of the States’ obligationsgarding their respective
investments, not a declaration of rights for inwest [...] Nothing in the text of the
BITs, nor in their context, object and purposertdi¢ate that the State Parties were
extending the obligation to accord fair and equéadleatment to protected investments
beyond their own conduct, such as the so-calledjitiiteate expectations” of

investors®®

291. In other words, TGH’s concept of legitimate exp#otes is erroneous, as it does not
focus on the limits of prohibited behavior, buthet on the subjective position of the investor.
The concept does not specify which state conduastitates a violation of international law.

This must be determined by an arbitral tribunale Tdcus on legitimate expectations does not

allow for a proper assessment of the limits, foaragle, of intentionality, abuse of power or

493 Mobil Investments Canada Inc. and Murphy Oil Cortam v. CanadgICSID Case No. ARB (AF)/07/4)
Decision on Liability and Quantum (public versio2?, May 2012Exhibit RL-37, para. 153.

494 Separate Opinion of Arbitrator Pedro NikkenSnez, Sociedad General de Aguas de Barcelona €.,
Vivendi Universal S.A. v. Argentine Repulfli€SID Case No. ARB/03/19) arWG Group v. Argentine
Republic(UNCITRAL Case) Decision on Liability (translatidrom Spanish version), 30 July 20EXxhibit
RL-35, paras. 4, 19-20 (emphasis in original).
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manifest lack of legal basis that must be fountha state conduct in order for a violation of
the international minimum standard to take pladee Toncept may in certain cases lead to
objective liability, that is, to an excessive affation of the duty to guarantee regulatory

stability, which is not imposed by any principleiofernational law.

B. GUATEMALA HAS NOT COMMITTED ANY MANIFEST ARBITRARINE ~ SS

292. This case involves a regulator, the CNEE, whichtha exercise of its functions
understood that once the opinion of the Expert Casion had been issued, it alone was
responsible for determining whether the distribgtdariff study could be used to set the
tariffs, or if the tariffs should be set based oniredependent tariff study. It is notable that, as
explained above, there is nothing in the LGE andsELrequiring that a new tariff study be
conducted by the distributor following the pronoement of the Expert Commission, and
much less that that study be approved by the Expemimission. There is also no provision
requiring that the tariffs be determined on theida$such tariff study. In fact, a provision to
such effect was contained in the draft LGE, butas eliminated from the draft.

293. On the contrary, the LGE and the RLGE make it m#ifeclear that the CNEE
approves the methodology of the tariff review, theff studies, the VAD that complies with
the law and, ultimately, the tariffs. They alsode that the CNEE may commission its own
tariff studies from independent consultants, whics advised by the father of the LGE, Mr.
Bernstein. The CNEE frequently approves tariffstumbasis of VAD studies carried out by its
own consultant® Therefore, it is not surprising that the CNEE ipteted its role to include
the power to decide the conclusions to be drawmmfrthe Expert Commission’s

pronouncement. This view was supported by the @atishal Court in its decisions relating

% CNEE Resolution 184-2008 of 25 September 20pgraving the Tariff Study prepared by the Assooiati
of companies comprised of Mercados Energéticos @iames, Sociedad Andnima and Geotecnologia,
Construccién y Servicios, Sociedad Anénima (GEOC@NSorresponding to the Empresa Eléctrica
Municipal ZacapaExhibit R-241; CNEE Resolution 16-2009 of 28 January 2009, appgothe Tariff
Study prepared by the Association of companies cizegh of Mercados Energéticos Consultores, Sociedad
Andénima and Geotecnologia, Construccién y Servicxiedad Anénima (GEOCONSA), corresponding to
the Empresa Hidroeléctrica Municipal de Retalhiehibit R-244.
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to this case, and TGH has not accused the Coungaffest arbitrariness (which would amount

to a denial of justice}’®

294. We should not lose sight of the numerous irregtideiin the conduct of EEGSA and
its consultant firm Bates White during the tarifview process, including Bates White’'s
invocation of its alleged right to deviate from tlierms of Reference on 423 occasions, a
VAD that was three times higher than that of thevjus tariff review, Mr. Pérez’s offer
“outside the study” to increase the VAD by only 10#sistence on using underground power
lines when the LGE excludes them, the refusal g8¥8Vhite to link the study worksheets and
make them traceable and auditable, its consisédusal to submit the price database used in
its study, the contract between Bates White and &&®&hich obliged Bates White to follow
EEGSA's instructions with respect to the preparatmd results of the VAD study, and the
fact that EEGSA and Bates White foresaw in the remttthe constitution of an Expert
Commission during this tariff review, when such coission had never been established
before in Guatemala. These elements, together théhproblems pointed out by the Expert
Commission, clearly show the lack of objectivitydaeliability of the EEGSA study.

295. Therefore, the CNEE not only had the power but #igoobligation to decide whether
the Bates White study complied with the regulatoaynework. No other body could assume

such function.

296. The CNEE'’s conduct therefore conformed to the |&wen if it hadn’t, the CNEE
could in no way be described agbitrary, much lessmanifestly arbitrary The CNEE at all
times acted in accordance with its interpretatibthe LGE and RLGE that is plausible at very
least (and in fact is correct). Moreover, the CNEEed on external consultants throughout the
entire tariff review process, especially with resp® complex technical matters such as the
FRC. This reduces even further any potential nmafgr arbitrariness. It is possible that
EEGSA and TGH suffered a “disappointment” (to qudtite Azinian award). However,
international law offers no protection against mdrgappointments, only against manifest

arbitrariness. The latter is not present in tlaisec

% Decision of the Constitutional Court (Consolidgh@ase Files 1836-1846-2006) Appeal of Amparo Detjs
18 November 2009xhibit R-105, Sections | and Il; and Decision of the Constitngl Court (Case File
3831-2009) Amparo Appeal, 24 February 2(Exhibit R-110, Sections | and II.
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C. GUATEMALA HAS NOT VIOLATED ANY LEGITIMATE EXPECTATIO N OF TGH

1. Legitimate expectations require specific, unambiguas, and repeated
commitments expressly directed at the investor

Tribunal’'s Question: What type of “representations”, that is, promises or guarantees,
may give rise to legitimate expectations?

297. At the Hearing, the Tribunal asked what type oépfesentations that is, what
promises or guarantees, may give rise to legitineatpectationd’’ Without prejudice to
Guatemala’s position that the doctrine of legitienekpectations does not apply in the context
of the minimum standard of treatment, if that staddvere to apply, the representations would

have to be specific and directed at the investoumstion.

298. Guatemala has provided extensive case law demtngtréhat the promises or
commitments made by the state to the investor pe@stpecific. One example is tidamis
Gold award, in which the tribunal stated that the pseaimust be specific and made with the
objective of attracting the specific investment tbe claimant, and resulting in a quasi

contractual relationship:

[A]s the Tribunal has explained in its discussidrthee 1105 legal standard, a
violation of Article 1105 based on the unsettlingreasonable, investment-
backed expectation requires, as a threshold citamos, at least a quasi-
contractual relationship between the State andnrestor, whereby the State
has purposely and specifically induced the investi{f&

299. Guatemala has also cited case law that relatasustisns of regulatory change, which
is what TGH (erroneously) argues in this case. l#e tribunal stated ifEDF v. Romania

applying the broader fair and equitable treatm@aridard:

The idea that legitimate expectations, and theeekd T, imply the stability of
the legal and business framework, may not be cbifestated in an overly-
broad and unqualified formulation. The FET migherthmean the virtual
freezing of the legal regulation of economic atisd, in contrast with the
State’s normal regulatory power and the evolutignararacter of economic
life. Except where specific promises or represémtatare made by the State to
the investorthe latter may not rely on a bilateral investmieaaty as a kind of

407 etter from the Tribunal to the Claimant and Respondent dated 11 March 2013, p. 2.

4% Glamis Gold, Ltd. v. United States of America, NARThapter Eleven, UNCITRAlAward, 8 June 2009,
Exhibit CL-23, para. 766.
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insurance policy against the risk of any changethenhost State’s legal and
economic framework. Such expectation would be eeitkegitimate nor
reasonable.

Further, in the Tribunal's view, the FET obligati@annot serve the same
purpose as stabilization clauses specifically gmmo foreign investor§?

300. A similar conclusion was reached by the tribunahES v. Hungaryalso in relation to

the more protective standard of fair and equitaieletment:

A legal framework is by definition subject to changs it adapts to new
circumstances day by day and a state has the sgvetght to exercise its
powers which include legislative acts.

[..]

In this case, however, the Tribunal observes thapecific commitments were
made by Hungary that could limit its sovereign ti¢th change its law (such as
a stability clause) or that could legitimately hamade the investor believe that
no change in the law would occur

[..]

In these circumstances, absent a specific commitfiem Hungary that it
would not reintroduce administrative pricing duritng term of the 2001 PPA,
Claimants cannot properly rely on an alleged breatiHungary’'s Treaty
obligation to provide a stable legal environment based onptesage of Act
XXXV and the Price Decrees. This is because anyomably informed
business person or investor knows that laws catvevo accordance with the
perceived political or policy dictates of the tinfé%

301. TGH cites the award iffotal v. Argentinawhich also concerns the fair and equitable
treatment rather than the international minimummdéad, but which, as is the case with the

awards cited above, also requires a specific comemit:

[Slignatories of BITs do not thereby relinquishitiregulatory powers nor limit
their prerogative to amend legislation in orderamapt it [...] [T]the legal
regime in force in the host country at the timenaking the investment is not
per se covered by a “guarantee” of stability dueht® mere fact that the host
country entered into a BIT with the country of tieeeign investor. A specific
provision in the BIT itself or some “promise” ofdthost State, are required to

49 EDF Services (limited) v. Roman(iCSID Case No. ARB/05/13) Award, 8 October 2088hibit RL-13,
paras. 217-218.

40 AES Summit Generation Limited and AES-TISZA EROMU K Republic of HungarfiICSID Case No.
ARB/07/22) Award, 23 September 20BExhibit RL-24 , paras. 9.3.29, 9.3.31, 9.3.34.
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this effect so rendering such an expectation legite [...]JRepresentations
made by the host State are enforceable and juk#fyinvestor’s reliance only
when they are made specifically to the particutarestor [...] [L]egislative
provisions, regulations of a unilateral normativeadministrative nature, not so
specifically addressed, cannot be construed asfispgemmitments that would
be shielded from subsequent changes to the apldit.|...]

In light of the above principles, the Tribunal doest agree with Total's
argument that the legal regime (the pricing rutbs)t Argentina changed was
the object of a “promise” by Argentina that wasding on Argentina, and on
which Total was entitled to rely (“legitimate expeions”) as a matter of
international law.It is immaterial in this respect whether or no#¢ thadical’
changes in the Electricity Law regime that Totahgdains of are also in breach
of Argentina’s law and/or represent a use by Solisopower in disregard of
the Electricity Law. [..{**

302. Aside from being specific, the promises or committeemust be unequivocal and
repeated. As the tribunal explained Duke v. Peru‘for the conduct or representation of a
State entity to be invoked as grounds for estoppelust beunequivocal,**? In the words of

the tribunal inUnglaube v. Costa Rica

[T]he unilateral expectations of a party, everedsonable in the circumstances,
do not in and of themselves satisfy the requiremehtnternational investment
law. To satisfy such requirements Claimants mushatestrate reliance on
specific and unambiguous State conduct, througimitieé, unambiguous and

repeated assurancesd targeted at a specific person or identifigiteip?*®

303. Another example ifeldman v. Mexicoin which the tribunal rejected the possibility of
legitimate expectations because “the assurancegedlly relied on by the Claimant (which

14 Unlike those in théletalclad

assurances are disputed by Mexico) were at besiganis,
case in which “the assurances received by the fovdm the Mexican government [...],

were definitive, unambiguous and repeat&d.”

“1 Total S.A. v. Argentine RepublitCSID Case No. ARB/04/1, Decision on Liability7 December 2010,
Exhibit CL-70, paras. 309, 31(Bee alsgaras. 117, 119, 120 with respect to measuresngelo the gas
sector.

“12 Duke Energy Intl Peru Investments No. 1, Ltd. erlPICSID Case No. ARB/03/28, Award, 18 August
2008,Exhibit CL-20, para. 249.

13 Marion Unglaube v. Republic of Costa Rig&SID Case No. ARB/08/1) Award, 16 May 20EXhibit RL-
36, para. 270.

4 Marvin Feldman v. United Mexican Statd€SID Case No. ARB(AF)/99/1) Final Award, 16 Dedsen
2002 ,Exhibit RL-5, para. 149.

5 |bid., para. 148.
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304. Therefore, the passages fr&d@DF andAESquoted above demonstrate that the basis for
legitimate expectations regarding the absence dfiffnations to a regulatory framework —
which, again, is erroneously claimed by TGH hene-lagal stability clauses. In the words of

the tribunal inParkerings

It is each State’s undeniable right and privilege etxercise its sovereign
legislative power. A State has the right to enautdify or cancel a law at its
own discretion. Save for the existence of an agesgmin the form of a

stabilization clause or otherwise, there is nothing objectiomahbout the

amendment brought to the regulatory framework mgsat the time an investor
made its investment. As a matter of fact, any legsman or investor knows
that laws will evolve over time. [...]

[...] [A]n investor must anticipate will and that teécumstances could change,
and thus structure its investment in order to addptthe potential changes of
legal environment!®

305. As it will be demonstrated below, TGH comes famirdemonstrating an expectation

based on promises and commitments made by Guatémadlaneets any of these requirements.

Tribunal’'s Question: Can a sales memorandum contaia promise that gives rise to a
legitimate expectation?

306. The Tribunal also asked whether a sales memoranslueh,as that prepared during the
privatization of EEGSA, could contain a guarantdethis type?’ The answer is no. An

isolated statement in a sales memorandum not stgopor confirmed by the regulatory and
contractual framework is not specific, unambiguaepeated and definitive so as to give rise

to legitimate expectations.

307. TGH refers to the Argentine emergency cases in lwb@me sales memoranda were
considered to be relevant in establishing the eme#t of promises or guarantees by the State.
However, in those cases the memoranda confirmadclear and unambiguous way what was
already plainly stated in the regulations, in thgdmg rules and in the concession contracts
themselves. For example, Eimron v. Argentinahe tribunal cited the sales memorandum only

as a supporting element:

1 parkerings-Compagniet AS v. Republic of Lithua(i@SID Case No. ARB/05/8) Award, 11 September
2007 ,Exhibit RL-10, paras. 332-333 (emphasis in original).

7 See para. 297 above. Letter from the Tribungi@oClaimant and the Respondent dated 11 March, 2023
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This conclusion is based first on the examinatibthe legal and regulatory
framework. If the Gas Decree and the Basic Rulgb@ticense unequivocally
refer to thecalculation of tariffs in US dollars, and such teatwas also explained
in the same terms by the Information Memoranduraretcannot be any doubt
about the fact that this is the central featureegoing the tariff regimé'®

308. The Argentine emergency cases focus on other aspetite regulatory and contractual
framework. For example, TGH cites one paragrapth&@Suez et al. v. Argentinease, but

taken as a whole that paragraph supports Guatesnaantention that a mere sales
memorandum cannot generate expectations that atecprd under a BIT. Such expectations

require commitments that are much more specifeqrchnd repeated:

The Concession Contraahd the legal framework of the Concession desdribe
above clearly meet the conditions proposed in #eeg just referred to. They
set down the conditions offered by the Provincihattime that Claimants made
their investment; they were not established uniddle but by the agreement
between the Provincial authorities and the Claisteartd they existed and were
enforceable by law. Like any rational investor, tilimants attached great
importance to the tariff regime stipulated in thenCession Contracnd the
regulatory framework. Indeed, their ability to makeprofit was crucially
dependent on it. The importance of the tariff regimas underscored even
before the bidding took place, as shown inter bjiathe “clarifying circulars
(circulares aclaratorias) issued by the Provinceegponse to questions raised
by bidders concerning the terms of the Article 14.2 of the Model Contract
conceming tariff revisionsparticularly with respect to changes in exchange
rates and financial costs. These expectations ef Gaimants were later
included in the Concession Contract, a documenthvigertainly reflects in
detail the Claimants’ legitimate expectatipas well as those of the Province.
In view of the_central role that the Concession i@ and legal framework
placed in establishing the Concession and the eark attention that the
Province devoted to the creation of that framewtrk,Claimants’ expectations
that the Province would respect the Concessionr@cithroughout the thirty-
year life of the Concession was legitimate, reablemaand justified. It was in
reliance on that legal framework that the Claimaméested substantial funds in
the Province of Santa Fe. And the Province cestaetognized at the time it
granted the Concession to the Claimants that withsuch belief in the
reliability and stability of the legal framework ehClaimants — indeed no
investor - would ever have agreed to invest invila¢er and sewage system of
Santa F&Y

8 Enron Corporation and Ponderosa Assets, L.P. veAtipe RepublicICSID Case No. ARB/01/3, Awaraf
22 May 2007 Exhibit CL-21, para. 128.

9 Suez, Sociedad General de Aguas de Barcelona SdAlngerAgua Servicios Integrales del Agua S.A. v.
Argentine Republi¢ICSID Case No. ARB/03/17) Decision on Liability) 3uly 2010Exhibit RL-17, para.
212 (emphasis added).
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2. TGH has not demonstrated any legitimate expectatiothat Guatemala
could have violated
309. TGH cannot demonstrate any alleged legitimate eafiea that it could have acquired
at the time of the privatization of EEGSA, when T@ld not even exist. This point has been

explained on earlier occasions and will not be aege heré®

310. In any case, it is worth asking what legitimate eotptions TGH claims to have are,
and from which specific, unambiguous, and repeatedmitments made by Guatemala those
would have derived. It is notable that TGH did padvide, either in its written submissions or

at the Hearing, a description or list of those exp@ons.

311. It must be noted that, as regards TGH’s claim gulatory changes, there is not a
single guarantee of legal stability that TGH couldoke. Quite the contrary, Guatemala
clearly informed EEGSA and its shareholders of pussibility of amendments to the
regulatory framework. The contracts which governGSA’'s operation, and thus TGH,

explicitly accept that regulatory and legislativeanges may take place:

[It] agrees to comply with all the provisions oftfLGE] and [the RLGE] and

amendments to them and other requlations and [poogi®f general application
[..].*#*

312. Throughout this arbitration, TGH has repeatedlyettlon one single basis for its
alleged expectations at the time of EEGSA’s praattion. Its basis is a single word in the
Sales Memorandum prepared by Salomon Smith Barméych says “VADs must be
calculated by distributors by means of a study c@sioned [by] an engineering firm,” and
that the CNEE “will review those studies and maykenabservations, but in the event of
discrepancy, a Commission of three experts wilcbrvened to resolve the differencé&”

The word that would have given rise to its legitienaxpectations in this case is “resolve
[“resolveft], which, according to TGH, indicates that the ExpCommission had the last word

20 See for example Rejoinder, paras. 173-181.

2L Authorization Contract Between the Ministry of fgy and Mines and Empresa Eléctrica de Guatemala

S.A., 15 May 1998Exhibit C-31, Clause 20; Final Electricity Authorization Agreem for the Departments
of Chimaltenango, Santa Rosa and Jalapa, 2 Feht@88/Exhibit R-20, Clause 20 (emphasis added).

42 salomon Smith Barney, “EEGSA: Sales Memoranduvtgy 1998,Exhibit R-16, p. 63. Reply, para. 264.
Tr. (English) Day Five 1172:19-1173:19, Alegria.
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on the approval of the Bates White study and th®\&pplicable to EEGSA in the 2008 tariff

review.

313. With all due respect, this is absurd. Neither tloedy‘'resolve,” nor the phrase in which
it is contained, say anything about the powershef €NEE regarding tariff matters being
limited, or about the Expert Commission having lmigddecision-making powers, or that it is
the Expert Commission that approves the tariff istsidOn the contrary, the Memorandum is
clear in that the CNEE has the power to approveviB studies and set tariff§é> The verb
“to resolve” does not in and of itself mean binding must be interpreted in a manner
compatible with the verlpronunciarse(“pronounce itself’) and the term “expert,” whieie
used in the Law itself. There is no document infileeevidencing the interpretation that TGH
(or rather the Teco group) seeks to apply now. dilg motivation for the investment voiced
by the Teco group at the time was the vertical graBon of its electricity generation

busines$?

314. Guatemala cannot be held responsible for TGH’s cmiate interpretation of the
regulatory framework. Not a single organ in Guadknprovided a specific commitment that
the Guatemalan legal framework would be interpreted GH does in this arbitration. In fact,
one would have hoped that the Teco group would saught legal advice from local lawyers
on the applicable regulatory framework. In spiterafitiple document requests concerning the
alleged “due diligence” carried out by the TecourpTGH was unable to submit a single
document showing that it sought or received anyicgdeoncerning the domestic regulatory
framework at the time of the investméfitThe reality is that TGH made up the supposed

expectation of the Teco group with this arbitratias will be seen below.

2 salomon Smith Barney, “EEGSA: Sales Memorandvay 1998 Exhibit R-16, pp. 54-55, where it states:

The basic functions of the [CNEE] are, among ottier} set the tariffs required by law [...]

The Commission, formally a technical boy of the MEMth budgetary and functional

independence, is the regulatory and supervisoryy bufdthe electricity sector. The basic
functions of the Commission are: (1) enforce thevl[a.], (4) regulate the transmission and
distribution tariffs [...].

24 “TECO Energy, Inc., Action Regarding the Privatian o fan Electric Utility in Guatemala”, Boarco@k
Write-up, July 1998Exhibit C-32, p. 2.

% Despite Guatemala’s request for documentatiangtiue diligencen its request for documentgxhibit R-
142 Documentation A.2), TGH did not present evennglsi document, neither related to the suppake=
diligence supposedly conducted when it invested in 2005,indt998 when the other companies in the
consortium invested in EEGSA.
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315. Itis notable that TGH’s theory regarding legitim@&xpectations does not find support
on the facts; this was admitted by TGH’s own wisess at the Hearing. For example, Mr.
Gillette, the Teco employee in charge of followitige privatization of EEGSA, stated as

follows:
€)) He never participated in any of the roadsh#s.

(b) He is does not know if and which members of hismteaarticipated in the
roadshow$®’

(© He did not recall having seerdae diligencaeport on the regulatory framewofk.
(d)  He did not review any promotional materials regagcthe bidding proce$s?

(e) He could not show anpriefing from his team that was involved in the bidding

proces$™°

)] He stated that information was obtained througiastial inputs in random

Waysn43l

(g)  He could not recall having had any discussions tithlegal tearfi*?

(h) He admitted that he did not receive any advice frGmatemalan lawyers?
including regarding key questiofis.

(i) He never read the Concession Contfitct.

4% Tr. (English), Day Two, 443:5-444:11.
2" |bid., 445:2-10.

2 |bid., 460:19-462:5.

2 \bid., 449:7-11 {bid., 454:4-9.

30 bid., 451:11-22ybid., 452:17-22.

3L \bid., 457:17-458:12pid., 466:10-467:1.
*2 |bid., 459:12-460:10.

3 Ibid., 460:19-461:2.

3 \bid., 469:1-471:4 ¥bid., 473:16-474:2.
% Tr. (English), Day Two, 464:22-465:2.
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()] He stated that his knowledge of the regulatory &amork was based on his
experience with the regulatory framework in the tédiState$3°

316. Ms. Callahan also admitted to knowing nothing abtauiff reviews, and to having

never seen anything on the subject at the timéntrestment was mad@é’

317. TGH has not presented a single document or anynrafbon relating to the due
diligence supposedly carried out at the time ofithestment in 2005, or anything from 1998
when other companies of the Teco group acquired fhaticipation in EEGSA® It is
unusual that a sophisticated U.S. company sucleeas did not seek legal advice in making an
investment of this magnitude. This is even morepigsing when one considers TGH's
statements to the effect that the investment int€&unala was made based on the understanding
that, in the event of disagreement between EEGSAtla@ regulator, the Expert Commission
would have the power to issue a binding decisiotheriVAD; all this notwithstanding the fact
that the LGE is silent on this question, but isach® the effect that the CNEE has the power to
approve the VAD and the tariffs. TGH should have dmyne means sought advice on this
matter. Rather, the minutes of the board of dimsctd Teco (not TGH) in 1998 show that the
regulatory framework was discussed fleetingly amat the main motivation for making the
investment was the integration of EEGSA’s distridmitbusiness with Teco’s power generation

busines$™®

318. In short, TGH's theory of legitimate expectatiossonly of academic interest, since
TGH cannot prove that it had any such expectatmnch less one based on specific,

unequivocal and repeated promises or guaranteen gy Guatemala.

4% Tr. (English), Day Two, 460:4-18.
3" Tr. (English), Day Two, 580:11-19.

3 It should be noted that in accordance with thislipidding procedure foEEGSA's shares, the interested

companies could make inquiries or request clatifices with respect to the regulatory framework. dec
did not submit any inquiries or comments whatsoevigh respect to the role of the regulator andfer i
powers and attributions. Nor did it submit any gims with respect to the role of the Expert
Commission, the nature of its pronouncement optiogedure to be followed after such pronouncement
was issued (see Counter-Memorial, para. 228).

4% TECO Energy, Inc. Action Regarding the Privaimatof an Electric Utility in Guatemala, Board Book

Write-up, July 1998Exhibit C-32.
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319. Regarding any expectation that the Consortiumahqtired EEGSA in 1998 (of which
Teco, not TGH, was part) may have had as to thepeiive evolution of the VAD, it must be
noted that the valuation made by Dresdner KleinBarison (thdOKB Valuation) —prepared
by financial entities for the purpose of obtainihg financing of 60% of the purchase price
offered— projected EEGSA’s revenue on the basishef VAD of 1998, i.e., a VAD
established on the basis of a comparable compa&y 8alvador, CAESS. As can be seen in
the DKB Valuation, it was also anticipated thathwéeach tariff review the VAD would be

reduced in real terms due to the expectation tiiatencies would result in tariff reductiorf$’

Tribunal’'s Question: How was the purchase price o0EEGSA calculated?

320. Atthe Hearing, the Tribunal asked how the Consortcalculated the purchase price of
EEGSA*! The value of the company was calculated on thés lidsanticipated cash flo##?
and not on the value of physical assets. The DKBuM&n shows that the “valuation
methodology used” was the discounted cash flow astf The VAD reductions at each tariff

review were taken into account in this assessment.

321. The EEGSA Privatization Management Presentatioa Nthnagement Presentation
demonstrates that the valuation was based upoci@atad cash flow, in full awareness of the
tariffs already in place in 1998. The financial leradion of the base case only evaluated
“annual operating profits,” the “annual net inconaeid the “dividend payout,” each of which

includes anticipated cash flow for EEGSA:

*0  Dresdner Kleinwort Benson Valuation Model, 10 Aag1998 Exhibit R-160, p. 43

“L Tr. (English), Day Two, 402:11-403:20, Mourre.

*2 Dresdner Kleinwort Benson Valuation Modgkhibit R-160, p. 8.

*“3 bid., p. 4.

44 EEGSA “EEGSA Privatization, Management Preseméti9 July 1998Exhibit R-161, p. 8.
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Base Case Economics EEGSA
1998 1999
*Annual Operating Profits ~ $47M $47M
*Annual Net Income $32M $36M
*Dividend Payout ® $21M $20.5Mo

(1)Based on 100% distribution of the lesser of available cash or net inco:
(2)Assumes debt repayments by EEGSA in 1999 are refinanced’ "
/%

*Target IRR Discussion

322. The Management Presentation therefore establistatdite business model was based

on “project cash flows and earningsand “providesthe purchase price based upon the

targeted IRR:**

Business Model

*20 Year Model of Annual Expenses and Revenues
developed by Dresdner with input from experts in
each functional business area

*Provides projection of project cash flows and
earnings

* Provides Purchase Price based upon Targeted
IRR

e

323. Both parties agree that the Consortium hoped taiolaiash flows from the tariffs, and
that the 1998 tariffs were already in effect whbae Consortium submitted its offer. Such
tariffs were therefore a determining factor in tredculation of the purchase price. The high
purchase price offered by the Consortium indictitas other factors, such as synergies, had an

impact on the valuation of the compafi.

45 EEGSA “EEGSA Privatization, Management Presemmetio July 1998Exhibit R-161, p. 6.

4 See para. 6 of this document and “TECO Energy, lAction Regarding the Privatization o fan Elgctr
Utility in Guatemala”, Board Book Write-up, July998,Exhibit C-32, p. 2.
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Tribunal's Question: What is the difference betweerthe Price Waterhouse valuation of
1991 and the price paid in 1998 for EEGSA?

324. Another question from the Tribunal related to tHmowe concerns the difference
between the Price Waterhouse valuation of 1991thadrice actually paid in 1998’ The
1991 Price Waterhouse report contained two valoatio

. Valuation of the assets or “book value” (USD 59.§ &hd

. Valuation of the anticipated value of cash flowsngsthe discounted cash flow
methodology, which produced the following resffs:

o Case I: USD 13.9 MM (without taking future tarifidreases into account;
this value represented only 23% of the book value).

0 Case ll: USD 57 MM.
o0 Case lll: USD 57 MM.

325. First, the 1991book valuecannot be compared with the privatization pricesithe

book value was not taken into account in calcugptirte purchase price, as noted abtiVe.

326. Second, the valuation of the 19@hsh flowscannot be compared with the 1998

privatization price because these valuations asedan:

» Different regulatory frameworks The regulatory framework in 1991 was
completely different from that in effect in 1998n8 LGE and the RLGE had not
yet been adopted. The Price Waterhouse report €d{greecognizes this in the
following proviso: “[a]lthough this type of regulah / method of establishing
prices may not be used if EEGSA is privatized.”

» Different market conditionsPrice Waterhouse utilized an equity cost (own ted)pi
of 25%° but it noted that an investor could have an evemtgr discount rat&*

447

Tr. (English), Day Two, 402:4-403:20, Mourre.

Price Waterhousé&studio de la Empresa Eléctrica de Guatemala January 199 Exhibit C-7, pp. 24-25.
In Case |, it is assumed that the tariffs will rémat the levels projected by EEGSA. In Case lis éissumed
that the tariffs may be raised to a level that woallow the investors to recover the book valuehef
property. In Case lll, it is assumed that the goreant will provide debt financing for part of thenspany at
a subsidized cost in order to keep tariffs low.

448

9 1bid., p. 19. As noted above, the value of the asset®i relevant to determining the offer price, whis

calculated exclusively on the basis of cash fladawever, it is no possible to determine whethes trlue
reflects the real value of the infrastructure at time. Indeed, it is possible that the accoungirartices of a
state-owned company in Guatemala in 1991 did Hiowicstandard accounting practices.

0 bid., p. 23.
1 bid., p. 26.

Page 127



At the time of the privatization, the Consortiumnsaered an equity cost of
15.196°% (and a CPPC of 12.3%). The difference in the distorate has a

significant impact on company value. This is maitlie to the fact that the general
economic conditions in Guatemala were much worsé98l than they were in

1998. For example, inflation rates stood at 70%981°> against 7% in 1997

» Company operationsPrice Waterhouse projected a significantly smalanpany.
For example, Price Waterhouse projected revenu&sTj 860 billion for 1998
while before privatization the DBK Valuation profed revenues of GTQ 1.628
trillion for that same yedr® Even PWC’s most optimistic hypothesis estimated
revenue at GTQ 940-960 billion for 1988 Moreover, PWC's valuation was based
on only ten years of cash flow, while the offer vbased on perpetual flows, which
results in a higher value. The DBK Valuation shatws importance of perpetual
cash flows"™®

» Higher tariffs. The tariffs in effect in 1991, which were usedPnyce Waterhouse
to project future cash flows, were significantlyver than the 1998 tariffs. Indeed,
there were several tariff increases between 19911898, as described in a U.S.
Congressional report on Latin America. As descriipetthat report, tariffs increased
almost 160% between 1991 and 1993 alone, and swdleggain in 1998 at the time
of the first tariff review, when tariffs were fixed be similar to El Salvador.

D. L EGITIMATE EXPECTATIONS ARE ONLY VIOLATED BY FUNDAME NTAL CHANGES TO
THE REGULATORY FRAMEWORK AGAINST SPECIFIC COMMITMEN TS

Tribunal’'s Question: What type of change in the legl framework may be considered a
breach of the investor’s legitimate expectations?

327. The Tribunal also asked at the Hearing what sortheinge to the legal framework
could result in a violation of the legitimate exfions of the investdr? It is worth repeating
that the doctrine of legitimate expectations dagsapply in this case, given that the applicable

standard is the international minimum standard, Bedause there has been no specific

452 Dresdner Kleinwort EEGSA Base Case Scenario, 1B@dbit C-418, p. 1.

453 Price Waterhous&studio de la Empresa Eléctrica de Guatemalh January 199 Exhibit C-7, p. 18.

44 Empresa Eléctrica de Guatemala, S.A., Prelimimafyrmation Memorandum prepared by Salomon Smith

Barney, April 1998Exhibit C-27, p. 70.

Price Waterhousegstudio de la Empresa Eléctrica de Guatemdla January 1991Exhibit C-7, p. 24,
exhibit 4.

% Dresdner Kleinwort Benson Valuation Modgekhibit R-160, p. 28.
457

455

Price WaterhouseEstudio de la Empresa Eléctrica de Guatemdla January 1991Exhibit C-7, p. 24,
exhibits 5 and 6.

%8 Seel etter from Britt Doughtie to Néstor Martinez of dune 1998 xhibit R-234, para. 2.
59 Tr. (English), Day Two, 413:10-16, von Wobeser.
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commitment, promise, or guarantee of legal or ottype of stability. In any event, as
Guatemala explained in previous submissions, adoahtal change to the legal framework is
required for expectations to be frustrated; this hat happened in this case. TGH does not

address this question.

328. The cases related to the 2002 Argentine emergergiglation are clear examples of
this. In those cases, Argentina had legislativddglished the provisions to calculate public

services tariffs; this has not occurred hereCMS,for example, the tribunal stated:

The measures that are complained of did in fadtedpttransform
and altered the legadnd business environment under which the
investment was decided and made. The discussioveabbout the
tariff regime and its relationship with a dollarastlard and
adjustment mechanisms unequivocally shows thaetbksnents are
no longer present in the regime governing the mssimperations of
the Claimant.

[..]

It is not a question of whether the legal framewanight need to be
frozen as it can always evolve and be adapted tangihg
circumstances, but neither is it a question of Wwhethe framework
can be dispensed with altogetivenen specific commitments to the
contrary have been made. The law of foreign investmand its
protection has been developed with the specifieahje of avoiding
such adverse legal effect®

329. Along the same lines, IhG&E v. Argentinathe tribunal stated as follows:

Specifically, it was unfair and inequitable to pastaw discarding
the guaranteé ..] that the tariffs would be calculated in U.®lldrs
and then converted into pesos. [...]

Argentina acted unfairly and inequitably when itematurely

abandoned the PPI tariff adjustments and essenfiale tariffs

[...] and when it refused to resume adjustmefts] History has

shown that the PPI adjustments that initially weopposed to be
postponed_have been abandoned compledmlg are now being
“negotiated” away.

[..]

40 CMS Gas Transmission Company v. Republic of Ang@ftCSID Case No. ARB/01/8) Award, 12 May
2005.Exhibit CL-17, para. 275, 277 (emphasis added).
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Likewise, the Government’s Resolution No. 38/02uéss on 9
March 2002, which ordered ENARGAS to discontinué tatiff
reviews and to refrain from adjusting tariffs prices in any way,
also breaches the fair and equitable treatmendaten

[...] But here,_the tribunal is of the opinion thatg&ntina went too
far by completely dismantling the very legal franoekvconstructed
to attract investor®!

330. Inthe same vein, the awardB® Group v. Argentinatated:

Argentina [...] entirely altered the legal and busmenvironment by
taking a series of radical measyrstrting in 1999 [...] Argentina’s
derogation from the tariff regime, dollar standandd adjustment
mechanism was and is in contradiction with the ldistaed

Regulatory Framework as well as the specific commmitts

represented by Argentina, on which BG relied whiedecided to
make the investment. In so doing, Argentina vialatiee principles
of stability and predictability inherent to the rsdard of fair and
equitable treatment.

[..]

[...] the Emergency Law and subsequent legislatiorevemacted to
promote a new deal with the licensees, impedingafi@ication and
execution of the original Regulatory Framewdrk.]

In summary, [...] Argentina fundamentally modifiecetinvestment
Requlatory Framework..]. *%?

331. Some of the earlier quoted awards are also relewatitat they conclude thatafly

reasonably informed business person or investomknthat laws can evolve in accordance

»463

with the perceived political or policy dictates thke timeg™ and that an investomfay not

rely on a bilateral investment treaty as a kindimdurance policy against the risk of any

1 LG&E Energy Corp., LG&E Capital Corp. & LG&E Inteational Inc. v. Republic of Argentir¢CSID Case
No. ARB/02/1) Decision on Liability, 3 October 2Q@xhibit CL-27, paras. 134, 136, 138-139 (emphasis
added).

462 BG Group Plc. v. Republic of ArgentifldNCITRAL Case) Final Award, 24 December 20&%hibit CL-9,
paras. 307, 309-310 (emphasis added).

453 AES Summit Generation Limited and AES-TISZA EROMU K Hungary(ICSID Case No. ARB/07/22)
Award, 23 September 201Bxhibit RL-24, para. 9.3.34.
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changes in the host State’s legal and economicdveork. Such expectation would be neither

legitimate nor reasonablé®*

332. Therefore, it is clear that only fundamental alierss of the legal framework can
violate legitimate expectations. There is no violatof such expectations in cases involving
public authorities’ non-compliance with the regidat as TGH alleges. There would also be
no violation in cases involving limited reformsttee regulatory framework that did not revoke
or abolish the basic premises of the regulationwas the case with the reforms to RLGE
Article 98.

V. THE HEARING DEMONSTRATED THAT TGH'S CLAIM FOR DAMAG ES IS
NOT CREDIBLE

A. THE BUT FOR SCENARIO PRESENTED BY EXPERT M R. KACZMAREK LACKS ALL
FOUNDATION

333. As was clarified during the Hearing, this Tribushbuld only consider the positions of
the parties with respect to damages if, after ljpanalyzed the arguments put forward by
Guatemala to date, it still considers that it hassdiction to decide the regulatory questions
discussed during this arbitration proceeding, akelnise decides that the CNEE failed to act
in accordance with the law when it set tariffs be basis of the Sigla study.Even if this
were the case, the lack of credibility of TGH’s dages claim was apparent at the Hearing, as

described below.

334. As explained during the Hearing, given that thetiparare essentially in agreement
regarding EEGSA'’s value in the actual scenario pttirecipal focus of their disagreement is the
but for scenari®® While expert Mr. Kaczmarek calculates a but folueafor EEGSA of
US$1.479 billion, the experts Dr. Abdala and Mr.h&eters estimate said value to be
US$562.4 millior’:®’

44 EDF Services Ltd v. Roman{fCSID Case No. ARB/05/13) Award, 8 October 20B88hibit RL-13, para.
217.

% Tr. (English), Day Six, 1527:22-1528:7, Abdala.

% bid., 1528:22-1529:3.

5" bid., 1529:3-7. M Abdala and M SchoeteBxhibit RER-4, para. 32; KaczmarelExhibit CER-5, para.
140 and Table 13.
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335. To calculate the value of EEGSA in the but for szen Mr. Kaczmarek relies upon
the 28 July Bates White study. As already explaindd. Kaczmarek adopted this value
because he believed that the 28 July study comtaamie of the Expert Commission’s
pronouncements, such that the CNEE should have ths¢dtudy to establish the 2008-2013
tariffs *°® As Mr. Kaczmarek himself admitted in the Hearimgwever, he never verified
whether the pronouncements were incorporated,ldeieahe general validity of the 28 July

study:

I've not offered any opinion because | haven't damy work to check
whether or not all of the Expert Commission’s fingk were

incorporated®

336. Mr. Kaczmarek simply accepted as valid the statesnehthe author of the study, Mr.

Giacchino®™

This circumstance alone serves to dismiss thaetpntof Mr. Kaczmarek’'s

analysis in his but for scenario. In any eventalasady explained in Section IIl.LE above, the
reality is that the 28 July study did not contaith tae pronouncements of the Expert
Commission and therefore could never have been asat basis for establishing the tariffs.
Furthermore, the 28 July study incorporated theeBx@ommission’s FRC which, as already

explained, contained serious technical errors aaslvot contemplated by the regulation.

337. Moreover, as Dr. Abdala explained in the Hearing, Klaczmarek’s model projects
investments far below the needs of the company 482$million per year). More importantly
still, the projections are lower than those incliide the Bates White model (US$76.5 million
per year/’* This element was neither coincidental nor innocdtite immediate effect of
including lower maintenance and expansion costslewhaintaining the tariffs requested in
the Bates White study, is to generate an increadbd funds available to the company, and
thereby increase the value of the damages claimetidH 2 As explained by Dr. Abdala in
the Hearing, this point alone represents more thi&$% 400million of EEGSA’s value

calculated by Mr. Kaczmarek in the but for scen&rio

% Tr. (English), Day Six, 1520:22-1521:8, Kaczmarek
** bid., 1521:5-8.

0 Ipid., 1520:22-1521:2-4.

L Tr. (English), Day Six, 1529:10-1530-8, Abdala.

2 pid., 1531:17-20.

3 bid., 1531:4-22.
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338. In contrast to Mr. Kaczmarek’s approach, experts Bsdala and Mr. Schoeters
calculated EEGSA's value in the but for scenariotloe basis of the independent exercise
carried out by Mr. Damonte. Mr. Damonte incorpodatee pronouncements of the Expert
Commission into the Bates White 5 May study, witle £xception of the FRC, which he
replaced with a technically correct formula. Theplitit depreciation level in Mr. Damonte’s
formula for the calculation of the return is 29.6%!lt should be noted that this value is
conservative given that it is (i) very close tottapplied in 2003 (30%); (ii) less than the actual
EEGSA accounting depreciation of 43.5%, and (oWwér than the 42.2% applied to Deorsa
and Deocs”

339. As explained by Dr. Abdala in the Hearit{§jt is important to compare the asset base
with an accounting tariff base in order to evalufite reasonableness of the divergent but-for
scenarios presented by the parties’ experts. Teet &mse is the undepreciated portion of the
VNR, which as is shown in the following graph, amtauto US$1.031 billion in Mr.
Kaczmarek’s view (calculated on the basis of a VNRIS$1.102 billion of Bates White on 28
July 2008) and US$491.9 million according to Abdatel Schoeters (calculated on a VNR of
US$661.1 million in accordance with the study of @amonte). When this is compared with
EEGSA'’s accounting tariff base of US$448.9 millianjs evident that while the asset base
used to calculate EEGSA's return according to ManDnte’s study is consistent with the
EEGSA'’s actual asset base, that of Mr. Kaczmarehuish highef?’’

4" Tr. (English), Day Six, 1418:18-20, Damonte; BirExamination of Mario Damonte, slide 17.

Tr. (English), Day Six, 1418:8-11, Damonte; DirEgamination of Mario Damonte, slide 17.
® Tr. (English), Day Six, 1536:21-1537:6, Abdalarédt Examination of Manuel Abdala, slide 6.
""" Direct Examination of Manuel Abdala, slide 7.

475

4

J
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340. While the Guatemalan regulatory system is not basethe accounting tariff base, the
reality is that no regulator would remunerate theestor for a regulatory base which

substantially deviates from the amounts actualrested.

B. K ACZMAREK 'S REASONABLENESS TEST CONTAINS IRREPARABLE ERRORS

341. In an attempt to demonstrate the reasonablenesssatalculation of the corporate
value, Mr. Kaczmarek presented to the Tribunalasoeableness test based on the IRR for
TGH since the beginning of its investméfitHowever, as indicated during the Hearing, this

test contains irreparable errors.

Question from the Tribunal: Are the parties in disagreement with respect to the IRR?

342. First, to clarify the Tribunal’s question as to \lner the parties disagree about whether
an IRR was guaranteed to EEGSA or T&H is important to emphasize that the Guatemalan

regulation_does najuarantee a return but rather the opportunityltimio a regulated return

Furthermore, the guaranteed “opportunity” to obtaimeturn corresponds to the distributor
(EEGSA) and not its shareholder (TG} As the Guatemalan experts explain in their report,

478 Tr. (English), Day Six, 1521:9-17, Kaczmarek.
49 Tr. (English), Day Two, 404:5-408:4.

4% M Abdala and M Schoeter&xhibit RER-4, paras. 59-64. The parties also disagree witheasip the
prospective nature of the IRR calculation. Whileckaarek calculates a historic IRR for Teco, Dr. alad
and Mr. Shoeters calculate a prospective IRR foGEE, as of August 2008 and thereafter. The approéch
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the shareholder’s return may be affected by divddeistribution policies, financing and other

corporate decisions, and therefore cannot serreetsure the return in this cd&e.

343. Secondly, as Mr. Kaczmarek admitted during the Hegadespite the fact that there is
no provision within the regulatory framework to eresa return on the initial value paid in the
privatization, the reasonableness test submitteMibyKaczmarek includes those values. As

explained by the expert Mr. Kaczmarek during thadey:

Q. And to do that [IRR] analysis, basically, yokdaas an initial
point the price offered by TECO in the privatizatias that
correct?

Kaczmarek: That’s correct, with one adjustment, yes

Q. Could you point to me anywhere in the law whesays that
the initial price after privatization was goinglie guaranteed--as
the basis of the guaranteed return?

Kaczmarek: | don't argue, and | agree with Comgdasgcon’s
statement that there’s no guarantee of retBut if you operate
efficiently, then, of course, since there is no pefition, the

prices are fixed; you should be able to earn yeturn?®?

344. As already explained, the LGE only guarantees amedf between 7 and 10% on the

value of the asset base of the model compaayon the amounts invested by the distributor,

much less on the amount offered in the privatizatibhe amount offered by Teco in the
privatization, as demonstrated in this proceedwas strongly influenced by the potential to
integrate Teco’s business in Guatemala and impgovep positioning in the regiof® In fact,

it should be noted that the amount paid by Tecceeded that recommended by its own

financial advisors by almost US$100 millidH.It is clear that Guatemalan consumers are not

Dr. Abdala and Mr. Schoeters is consistent with twhaegulator should do at the time of the tamffiew,
that is, seek an objective future rate of returrBRGSA, and not retroactively for the shareholder.

8L M Abdala and M Schoeterxhibit RER-4, para. 60.
482 Tr. (English), Day Six, 1521:14-1522:4, Kaczmarek
83 Rejoinder, paras. 267-271.

84 CompareDresdner Kleinwort Benson Valuation ModEkhibit R-160, p. 26 (EEGSA valuation of US$ 420
million) with Notarized Act of Notary Laura Vargas Florido, 142000, Exhibit 14 to RER-5 (Teco
offered US$ 520 million).

Page 135



involved in these corporate decisions and theftaahnot, therefore, guarantee a return on

these amounts.

345. Furthermore, not only does Mr. Kaczmarek’s logicntcadict the regulatory
framework, but it also does not withstand scrutidg. the expert recognized during the
Hearing, such logic makes the investor’s retureatly dependent on the bid amo(fitHad
Teco offered more money for EEGSA, its IRR wouldlbeer; had it offered less, its IRR
would be higher, completely independent of anyamstiby the regulator or its operating
performance. It is clear that the Guatemalan reégasystem does not function in this
manner. Additionally, the logic applied by Mr. Kawarek results in perverse incentives for the
bidders, who would offer high values for the solegmse of receiving a return on these
amounts. Certainly, this is not what was foresegepgislators in the Guatemalan regulatory

system.

346. In addition to this conceptual error in the IRRttéswas demonstrated in the Hearing
that Mr. Kaczmarek had even included an initial@ @ovestment amount that was higher than
that set forth in the company’s financial staterseMr. Kaczmarek admitted at the Hearing

that he had not reviewed the financial statements:

Q. Did you see this document [Teco’s financialestants] when
you incorporated the initial price in your calcudat?

Kaczmarek: | don't recall seeing’ft

347. This error, in addition to leading to an erronedB& calculation for TGH by Mr.
Kaczmarek, essentially demonstrates the expeintls ¢& precision. It is inconceivable that an
expert can render an opinion such as that offeyedrb Kaczmarek without having at the very

least verified the company’s financial statements the figures included in his report.

348. Notwithstanding the foregoing and despite the thett the LGE does not ensure a
profit on actual amounts invested, but rather endptimum asset base of the model company,

Guatemala’s experts produced a reasonablenessftE&#GSA’s return during its operation,

85 Tr. (English), Day Six, 1521:14-17, Kaczmarek.
*® bid., 1523:12-14.
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based on the EBITDASs contained in EEGSA’s finansiatements from 1998 through 2010.

The results can be seen in the graph béfdw:

Reasonability Test 2 — EEGSA Profitability
EBITDA (1998-2013)

(" a2 . ; N

Kaczmarek

200 : \/

Abdala & Schoeters

US$ Million

1998-2002
Average
46.4

2003-2007
Average
98.3

\

EEGSA
Observed

1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012 2013

Source: Based on DAS-37,'3.B. Financial Project But-For’, cells G348:5348 and U349:Y349.

349. As explained by Dr. Abdala in the Hearing, durihg first tariff period there was no
rate of return expressly established for the pwepas review. Nevertheless, as previously
explained, the projections of Teco’s consultanmnfiDresdner confirm that, at the time of
investment, Teco expected a VAD reduction of betw2 and 3% in real terms during the first
five-year period and also during subsequent fiveygeriods. Despite this, EEGSA’s return
actually increased during the first five-year pdriseaching an annual average of US$46.4
million. In 2003, the legal rate of return was efithed by the CNEE at 11.5% and EEGSA
experienced an increase, achieving an annual aveetgrn of US$98.3 million. Finally, in
2008, the CNEE fixed the rate of return at 7%, Whimplied a 4.5% reduction of the rate
applied in 2003 and, consequently, EEGSA’s ret@vertheless, it should be explained that
this reduction was within the CNEE’s margin of det®n as permitted by the LGE. It should
be recalled that the CNEE can establish the ratetofn between 7 and 13%8.EEGSA’s

87 Tr. (English), Day Six, 1541:4-12, Abdala; Diré&tamination of Manuel Abdala, slide 8.
**® LGE,Exhibit R-8, Article 79.
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return in these circumstances was, in any evensecto US$75 million, which was even

higher than the average levels of US$46.4 millibthe first tariff period'>

350. As is clear from the graph presented, the profitgbievels that EEGSA would have
achieved had the 28 July tariff study been applsdproposed by Mr. Kaczmarek) would raise
the profitability of the company to exorbitant léseThe annual average return of US$98
million for the prior five-year period would increa to almost double, reaching an annual
average of between US$180 and 200 milfi8nit is clear that Mr. Kaczmarek’s proposal is
neither reasonable nor correct. For comparativepgeas, the maximum proposed by
Guatemala’s experts, in the event the Tribunal idems that the Sigla study should not have
been used to establish the rafesyould make the EEGSA profitability during the fiyear
period amount to an annual average of between U88835120 million. This is in line with
the profitability for the immediately precedingithperiod, even when the legal profitability

rate is lower in the tariff period under analy$fs.

351. Finally, the reasonableness of Dr. Abdala’s propasd the unreasonableness of Mr.
Kaczmarek’s proposal is also demonstrated by comgpane evolution of EEGSA’s tariffs in
each scenario with those of CAESS, the company asedbenchmark for setting tariffs at the

time that Teco made its projectiof{s:

89 Tr. (English), Day Six, 1539:17:1541:3, Abdala.
40 |pid., 1540:7-1941:3; Direct Examination of Manuel Alaslide 8.

491 As explained by Dr. Abdala during the Hearings fécommendation for damages in the event the fiaibu
considers that the Sigla study was not appropfiatéhe establishment of tariffs is between zerd &i€$ 8
million in damages. Tr. (English), Day Six, 1540-P542:4, Abdala.

492 Tr. (English), Day Six, 1541:9-1542:14, Abdala.
4% Direct Examination of Manuel Abdala, slide 9.
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Reasonability Test 3 — VAD Benchmark
Benchmark with CAESS (El Salvador) — Low Voltage
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352. As shown in the graph above, while Mr. Kaczmargkigposal is not in line with prior
tariffs, the proposals of the Guatemalan expertsahdorm to them.

353. Finally, as explained above, the Guatemalan reigalanly guarantees the opportunity
to obtain a regulatory return on the asset basthfive-year period under analysis, but does
not contemplate retroactive adjustments to previesrns. The IRR test presented by Mr.
Kaczmarek, however, incorrectly assumes that that€nalan regulation guarantees a return
on the initial value paid on privatization, oveeth998-2010 period. Thus, experts Dr. Abdala
and Mr. Schoeters correct this assumption in thRR test, that is, by calculating the
prospective IRR for the five-year period under gsial (2008-2013). Experts Dr. Abdala and
Mr. Schoeters obtain an IRR of 7.3%, which is higtien the regulatory rate of return of
7%2** This demonstrates that the exercise undertakexjpgrts Dr. Abdala and Mr. Schoeters
is consistent with the Guatemalan regulation onpibiat, that is, that the level of regulatory
return of 7% can only be considered to guarantee“dpportunity” to obtain a regulatory

return.

494 Direct Examination of Manuel Abdala, slides 12/ 4r.
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C. THE POSSIBLE VAD INCREASE IN THE 2013-2018rARIFF REVIEW SHOWS THAT THE
EXPERT MR. KACZMAREK 'S PROJECTIONS REGARDING PERPETUITY ARE INCORRECT

354. As was established at the Hearing, Mr. Kaczmareksdel not only contains

projections for the 50 years of the contract, goahssumes that there will be automatic
renewals of this contract in perpetufty.The main problem with this approach is that it is
actually impossible to know what will happen witiettariffs in the future. The fact that a
possible rate increase of 15% is being discussdiceir2013-2018 tariff review shows that the

“measures” really cannot be considered beyondivieeyear period.

Question from the Tribunal: Can it be assumed thathe tariffs set in the 2008-2013
period will apply forever?

355. This directly addresses the concerns expressechéyTtibunal as to whether it is
correct to assume for the purposes of calculatiodamnages that the tariffs set in the 2008-
2013 period will remain fixed forevét® Clearly this is not correct given that there isepdial

for increases over this five-year pefidand in subsequent five-year periods. Given that th
measures TGH complains of were implemented onlynduthe 2008-2013 five-year period,

TGH’s damages, if any, should be limited only tattfive-year period.

356. If Mr. Kaczmarek’s DCF model is limited only to ti#908-2013 period, both in the
actual scenario and in the but for scenario, theadges alleged by TGH (calculated as the
difference between the net present value of the &ash flows under each scenario) will
decrease from US$226.6 million to US$ 47.9millidmat is, a decrease of approximately 78%.
As explained by Dr. Abdala during the Hearffiy:

4% Tr. (English), Day Six, 1530:16-20, Abdala. Tr.n(fish), Day Six, 1602:11-1604:1, Kaczmarek. Mr.
Kaczmarek also utilizes the relative strategy ie tleal scenario for 2009 profits related to Siglad
therefore implicitly perpetuates the tariff gapvoetn the Bates White July 2008 study and the Sigidy in
this methodology.

% Tr. (English), Day Six, 1602:21-1603:9, Mourretier dated 11 March 2013 from the Tribunal tophties,
page 2.
497 “EEGSA propone alza de 15 por ciento al VAD” Fgriédico, 13 May 201Exhibit R-249.

% Tr. (English), Day Six, 1604:21-1605:7, Abdala.the calculation of the alleged damages by exji2rts
Abdala and Mr. Schoeters, in contrast, it is imfimesto limit the analysis period given that suctperts
have not modeled the real scenario. In the caloulatf damages performed by experts Dr. AbdalaMnd
Schoeters, on the other hand, the analysis peaodot be restricted to the 2008-2003 five-yearqukri
because the DCF model of the real scenario doegmdteyond TGH's divestiture. Specifically, thelrea
scenario proposed by Guatemala’s experts is basatieoreal cash flow generated by EEGSA between 1
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Like any damages eventually if you were to do a D@Fus DCF, DCF
but-for and DCF actual, then you have to controltfe fact that we don’t
know the outcome in 2013, and thus there is noore&s assume that the
gap between tariffs that we are modeling for th@822013 period should be
prolonged over perpetuity, and that's one of theues as well in the Sr.
Kaczmarek model because, | mean, he has just owdiras this cap
forever.

D. THE sALE OF TGH 10 EPM

357. The fact that TGH did not try to sell its ownerskiiake for more than two years after
the measures, and proceeded to sell only at thgestign of its partner Iberdrola, is sufficient
to prove that the catastrophic effect of the messatleged by TGH is a fallady’ This was
confirmed at the Hearing by Ms. Callahan, who noly admitted that she never made any
attempt to mitigate the alleged effect of the measubut also recognized that EEGSA
continued to have positive results after 268.

Question from the Tribunal: Is there evidence of tle value assigned to EEGSA in the sale
to EPM?

358. The Tribunal asked during the Hearing whether thees evidence of the value
assigned to EEGSA in the sale to EPMThe capital share of DECA I, the company holding
80.88% of the capital in EEGSA, was sold to EPMW#@$605 million. Considering the net

August 2008 (the date of the tariff review) and dbetr 2010 (date that TGH relinquished its stake in
EEGSA), plus the sale price that TECO receivedHeir shareholdings in EEGSA, M Abdala y M Schogter
Appendix RER-1, Section lll.2.4.b. The sale price includes thdicgpated evolution of the tariffs.
Consequently, the use of this value avoids thegsitgeof making assumption on any future evolutiéthe
tariffs in the real scenario.

9 Tr. (English), Day One, 187:15-189:13, Resporidédpening Statement
*0 Tr. (English), Day Two, 580:20-584:18, Callahand specifically 584:12-18:.

Q: [...] Why is that? TECO Energy is a sophisticate@rgy company. Why wouldn't it be in
a position to identify potential buyers of an assath as this?

A. Not necessarily.

Q. But it didn't even try, did it?

A. No, we did not put -- we did not put our piegeta be marketed.
Tr. (English), Day Two, 577:22-578:4 Callahan:

Q. [...] You spend some time in your Statement exyiigj the negative effect of those tariffs
on EEGSA's income. But is it right that, notwithedang the reduced VAD, EEGSA did
remain in positive income after you did that analys

A. Theydid, yes.
Tr. (English), Day Two, 577:21-578:5, Callahan.
%L Letter from the Tribunal to the parties datedMidrch 2013, page 2.
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debt of DECA II, this price implies a DECA Il compavalue of US$647.9 milliof’? The
offer, however, did not include an express indaratf the value assigned to EEGSA. Thus,
the Respondent does not have in its possessiomlieggt evidence of the value assigned to

EEGSA in the purchase price.

359. That said, the Claimant’s consultant in the saleERM, Citigroup, carried out a
valuation exercise based on the DCF method andatraiuby multiples, assigning individual
values to each of the companies comprising DECfinkluding EEGSAY® Of the various

methods of valuation used by Citigroup to value BEIC the value obtained with the DCF
method is the closest to the actual value of thestction”* Using Citigroup’s DCF valuation,
the company value corresponding to EEGSA subtradtedh the purchase price is

approximately US$582 millior’

360. Apart from the contemporaneous evidence presenyethd Citigroup analysis, both

experts have valued EEGSA based on the transaptioe, using EEGSA’s share in the
EBITDA of DECA Il to estimate EEGSA’s contributiao the total value of the transaction.
While both experts agree on the methodology, tie slight difference in the time period
used for the underlying data in calculating the HBA ratios>*® While Mr. Kaczmarek uses

information on the EBITDA for the 12 calendar mandf 2009, Dr. Abdala and Mr. Schoeters
use the most recent data available at the timaeoktle to EPM (i.e., information on the last
12 months prior to the sale of DECA II, from Octol2909 to September 2010). EEGSA’s

%2 geeKaczmarek Appendix CER 2, Table 24, and Letter from EPM to Iberdrola, TRS¢ EDP, dated 6
October 2010, p. 1Exhibit C-352, p. 11 (Annex 2).

%3 SeeCitigroup Fairness Opinion, 14 October 2088hibit C-531.

% Citigroup valued the DECA Il capital at US$57206million with the DCF method, US$541-626 million
with the comparable transactions method, and US$&65million with the “selected companies” method.
The sale price of US$605 million is closer to thilpoint of the valuation range determined by theFDC
method.SeeCitigroup Fairness Opinion, with respect to the &f 14 October 201Exhibit C-531, p. 6.

Citigroup valued the DECA |l share of EEGSA’s #gat a minimum and maximum value of US$373.3
million and US$448.2 million respectively, and waduthe total capital of DECA Il at a minimum and
maximum value of US$572.1 million and US$669.6 ioill respectively. This means that Citigroup
considered that EEGSA represented 65.3% as a mimiemd 66.9% as the maximum of the total capital of
DECA I, and in that range the midpoint would bel®86. Using this 66.1%, we can estimate that US®B99.
million of the sale price of US$605 million relatel EEGSA (US$605 million x 66.1%). As DECA |l owhe
80.88% of EEGSA's capital, the implied value of ¥Gtake in EEGSA is US$494.4 million (US$399.9
million / 80.88%). Finally, if we add EEGSA'’s neelot of US$87.6 million, we get a company value of
US$582 million for EEGSASeeM Abdala & M SchoetersAppendix RER-1, para. 82; Citigroup Fairness
Opinion, 14 October 201&Exhibit C-531, pp. 6-7 and Corrected NCI Model, Sheet “EPM Rticells
J80:87 Exhibit DAS-27.

*% SeeM Abdala & M Schoetersdppendix RER-1, para. 81.

505
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value when this methodology is used is US$498 onillaccording to Mr. Kaczmarek’s
calculation and US$518.2 million according to thébr. Abdala and Mr. Schoetet¥.

Question from the Tribunal: How was the 2008 tarifftaken into account in establishing
the sale price of EPM?

361. That said, regarding the arbitral Tribunal’'s quaston how the 2008 tariff was taken
into account in establishing the sale price of E¥Mhe reality is that only the buyers and

sellers, and not Guatemala, know that for certain.

362. Nevertheless, it is reasonable to assume that EBMshase price reflects the actual
tariff level of the 2008 VAD (adjusted for inflatip, at least up to 2013. EPM’s press release,
presented at the Hearing by Guatem3apggests that EPM expected a minimal change in the
level of VAD in the future. This in turn suggeskst, contrary to TGH's allegation, the 2008
tariffs were sufficient for EEGSA to sustain prabte operations. This is also supported by the
US$620 million price paid for the assets of DECAdf which EEGSA is the main asset, and
by the slight tariff increase requested by EEGS#Am2013 review.

363. In accordance with the above, even if this Tribunahsiders that Guatemala is
internationally responsible for its conduct duritige 2008-2013 tariff revision, it cannot
condemn Guatemala to pay the damages as calcliptield. Kaczmarek. In such a case, this
Tribunal must use as a basis the valuations madbégxperts for Guatemala. These experts
calculated that, had the CNEE been required toosgpthe tariffs based on the tariff study of 5

7 SeeKaczmarekAppendix CER-2, Tables 23 and 24, and Abdala & Schoetéppendix RER-1, para. 81.
% Tr, (English), Day Two, 402:20-403:20, Mourre:

PRESIDENT MOURRE: Another question is -- it regatts sale to TCM to Energia de
Medellin in 2010. There is an exhibit which hasrbeecussed yesterday, which is R-133,
which is the interview of the CEO, | believe, of éfgia De Medellin; and there is a
question there which says: “The shareholders arghetdthere would be low revenue and
profitability due to the VAD. Despite this issueyuydecided to buy.” And the answer is:
“This is reflected in the value of the transactidvie bought on the basis that the current
tariff model and layout is the one that exists.tBere is an assumption that the tariff, as
established in 2008, would remain the same forréutariff periods.” And my question is:
Why was there such an assumption, given that tiféitareviewed every five years? How
was the 2008 tariff, which is in this interview eafed to as being low, how was that taken
into account in the sale -- in fixing the salehe tale price to Energia de Medellin?

% Respondent’s Opening Statement, slide 30, “Wetwoave a flag. We respect people’s rooRténsa Libre
23 October 201&Exhibit R-133.
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May 2008 (as amended according to the pronounceméttie Expert Commission) instead of
the tariffs based on the Sigla study, TGH’s allegadhages would be roughly between zero
and US$ 8.1 million (in US$ as at October 20%).

VI. REQUEST FOR RELIEF

The Republic of Guatemala respectfully requeststtha Tribunal:

€)) DECLARE that it does not have jurisdiction oversthispute as presented
by TGH,;

(b)  Alternatively and as a substitute to request (avab fundamentally
REJECT all and each of the claims advanced by T&id;in either case,
additionally:

(c) AWARD any other compensation to Guatemala that mébunal

considers appropriate and convenient;

(d) ORDER that TGH pay all of the costs of this arbitmoceeding,
including the fees and expenses of the Tribunall&@&ID, as well as all
fees and expenses incurred by Guatemala in cooneutith its legal
representation in this arbitration, with interestfdse and after the
publication of the Award and until payment has besatisfied. The
foregoing is in conformity with the written claimorf costs which

Guatemala will present in due course.

Respectfully presented by the Republic of Guatermald0 June 2013.

1% M Abdala and M Schoeters RejoindExhibit RER-4, para. 78, Table VI.
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