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INTRODUCTION

This Rejoinder by the Republic of Guatemauétemalg is submitted in accordance
with item 13 of the Minutes of the First Sessiontlué Tribunal, and the agreement of
the Parties confirmed by the Tribunal in the eméihe Secretary of the Tribunal dated
October 31, 2011. This Rejoinder responds to th@yRdemorial of TECO Guatemala

Holdings, LLC TGH or theClaimant) of May 24, 2012

Guatemala attaches to this Rejoinder the supplahéestimony of Messrs. Carlos
Colom and Enrique Moller. In addition, it attachia® supplemental reports of Mr.
Mario Damonte; of Messrs. Manuel Abdala and Marcg@hoeters; and of Dr. Juan
Luis Aguilar. Finally, attached hereto are five apgices, 45 factual exhibits numbered
R-163 to R-208 and 14 legal authorities numberedlBto RL-32.

This Rejoinder has been written in Spanish andstaaed into English. Therefore, in the
event of any discrepancy or ambiguity, Guatematmests that TGH and the Tribunal
refer to the original Spanish version.

EXECUTIVE SUMMARY

This dispute has its origins in the electricitytdizution tariff review process proceeding
for the 2008-2013 period for Empresa Eléctrica dat€mala S.A.EEGSA), carried
out by the regulator of the electricity sector inaBemala, the National Electricity
Commission oICNEE. At the time of the tariff review in question, GBEA was 80.8

percent owned by Distribucion Eléctrica Centroacsera Dos, S.A.OECA 11),2 a

As done in the Counter-Memorial, Guatemala ubkesittitials “TGH” to refer to the Claimant, and not
“TECO,” to avoid confusion with other Teco groupngganies that are, or have been in the past, part of
the corporate structure of this investment. As aix@d in the Counter-Memoriaddepars. 545-549), it is
curious that TGH has preferred to use the referéi@&CQO” in its Memorial when in its Notice of
Arbitration it chose to use “TGH.” This change ledd confusion about the identities of the compsirie

the group, and about the transfer of presumedinegfié expectations allegedly generated in 1998 when
EEGSA was privatized, from which TGH intends to &fn although TGH was only created in 2005.
Guatemala uses the word “Teco” to refer to othenganies in the group different from TGH.

Of the remaining 19.2 percent of EEGSA'’s shatdspercent are held by the Guatemalan State ard 5.1
percent by private shareholders.



company owned by Iberdrola Energia S.We(drola) as to 49 percenf;GH as to 30
percent and EDP Electricidad de Portugal, S.Ao&ltpercent.

Dissatisfied with the CNEE'’s application of the uegory framework during the tariff
review, EEGSA (through the decision of its contnglishareholders, including Iberdrola
and TGH) petitioned the courts of Guatemala in AI008 to review the decisions of
the CNEE. The proceedings included extensive amdl @ritten arguments, and even
decisions favorable to EEGSA in the lower courtceexings. In the final proceeding,
the Constitutional Court of Guatemala (“the highestirt in Guatemala responsible for
resolving constitutional matters,” as describedTi®H4) rejected EEGSA’s claim and
confirmed that the CNEE’s interpretation of theulkagory framework during EEGSA’s

tariff review was correct.

Parallel to (and notwithstanding) the domestic giadi proceedings, Iberdrola initiated
an ICSID arbitration against Guatemala in March 2@Mder the Spain-Guatemala
Treaty. As with its domestic claims, Iberdrola olad that the CNEE had applied
incorrectly the Guatemalan electricity regulatorgniework in setting the tariffs of
EEGSA for the 2008-2013 periédberdrola alleged at the time that the regulator’s
supposedly faulty application of the regulatoryrieavork had frustrated its expectations
as a shareholder of EEGSAn that proceeding, Iberdrola filed a claim fopespriation
and unfair and inequitable treatment, as well elaian for denial of justice with respect
to the Constitutional Court decisions cited ab®lgerdrola claimed US$ 336 million.

On October 20, 2010, TGH initiated its arbitratipmoceeding against Guatemala under
the DR-CAFTA Treaty (theTreaty), accusing Guatemala of violating the minimum
standard of treatment under Article 10.5 of thealye On the following day, October

SeeSection I11.D below.
Reply, par. 23.
SeeSection I11.D below.

Iberdrola Energia S.A. v. Republic of Guatem@faSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, Section II.

Ibid, Section I\V(4)4.3.
Ibid.



10.

21, 2010, the shareholders of DECA Il (includingH)&old their stake in EEGSA and
its related companies in Guatemala. For their @r2ent holding, the DECA Il partners
received US$ 605 million.

In light of the imminent multi-million dollar sal®f their stake in EEGSA, both
Iberdrola and TGH changed their message. Iberdenlaced its claim in the arbitration
proceeding in process at that time to US$ 183 onil(although it curiously maintained
its expropriation claim). TGH, for its part, withelr its “expropriation” claim under
Article 10.7 of the Treaty, of which it had inforch&uatemala in January 2009 in its
“notice of intent to submit the dispute to arbiitvat” TGH maintained its claim under
Article 10.5 of the Treaty for a total of US$ 243rllion. The disproportionate nature
of this claim is evidenced by the fact that, althlout held a substantially smaller stake
in EEGSA (30 per cent, versus 49 percent), TGHlfdeclaim for damages almost 35%

greater than its partner Iberdrola.

As demonstrated by this chronology, unlike IberdroTGH did not initiate its
arbitration until the day before it sold its stakeEEGSA, which was more than two
years after the occurrence of the supposedly illagis and almost 22 months after its
“notice of intent.” In other words, TGH closelyllimved the development of the
Iberdrola case, sold its “expropriated” stake in EEGSA fanalti million dollar figure
and reserved this arbitration to obtain a doubleovery. The opportunistic and

speculative nature of this claim is evident.

Moreover, thanks to its cooperation agreement Vigndrola, which granted it access to
the documents that Guatemala had submitted inlldeedrola arbitration, TGH was
aware of Guatemala’s defense and adjusted its angismaccordingly. Thus, in its
Memorial, TGH attempted to create new scenarioscénceal the irregularities
committed by EEGSA during the tariff review, whishd come to light in thibberdrola
case (for example, the “discount proposal” mad®byPérez that is discussed beldw),

and persisted in making fallacious arguments tbaglst to give political color to the

SeeSection V.E.4 below.
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12.

13.

measures taken by the regulatory entity, suggestm@rbitrariness that did not occur

and that it never bothered to prove.

However, there is one thing that TGH has been entbthangea posteriori the facts
behind its claim. The facts, as has been seeridan¢ical to the facts in thiwerdrola
case. The claim brought by TGH does not involve aey or different facts. And the
claim filed by TGH, despite the unconvincing pretex a claim under the Treaty, is
only distinguished from Iberdrola’s claim by thecfahat the standard that can be
invoked under the DR-CAFTA Treaty (the internationanimum standard) is much
more limited than the autonomous standard of fiadr @quitable treatment applicable to

thelberdrola case under the Spain-Guatemala Treaty.

Aware that its claims involve issues to be resolegdlusively by Guatemalan courts,
TGH has now endeavored to re-label the facts bgguai vocabulary that suggests a
violation of international law. But as explained the Tribunal in the cas@zinian v.

Méxicq “labeling is no substitute for analysi¥. And despite the pretext that TGH
attempts to assert, its case does not cease torégukatory claim under Guatemalan

law.

TGH'’s Reply contributes no new element to its arddiclaim. In fact, if the Reply does
anything, it is to confirm that the dispute thatH@escribed in its Memorial is a mere
disagreement over the interpretation of the Guaameegulatory system. To do so,
TGH has had to resort to its expert on Guatemakm (Dr. Alegria) and its

regulatory/technical-financial expert (Dr. Barrema)no fewer than 77 paragraphs of its

Reply!! In essence, TGH’s argument continues to be that:

() EEGSA and TGH interpreted the Guatemalan reguldtangework in
a certain way;

(b) the CNEE interpreted the Guatemalan regulatory éraank in another
way,

10

11

Robert Azinian et al. v. United Mexican Stai€xSID Case No. ARB(AF)/97/2), Award, November 1,
1999,Exhibit RL-2 (English version), par. 90.

See, e.gReply,pars. 55-57, 112-113, 116, 130-132, 161-163, 11¥-181-205 and 313.



(c) EEGSA, under the instructions of TGH and its othg&rtners,
submitted the dispute on the interpretation of tGeatemalan
regulatory framework to the Guatemalan tribunals;

(d) The Guatemalan tribunals upheld the CNEE’s intégpien of the
regulatory framework;

(e) In response to the rejection of its claim in thealotribunals, TGH
sought a new judge for its claim regarding the rpretation of the
regulatory framework, and filed it with an intenaial tribunal,
seeking US$ 243.6 million in compensation.

14. A regulatory dispute under local law, by itselfnoat constitute an international dispute
under an investment treaty. This is even less senwhs in this case, the dispute has
already been brought before all the judicial leyvelxluding the highest judicial
authority, the Constitutional Court. Otherwise, IDSvould be inundated with cases of
foreign investors in regulated industries who wembappy about not having succeeded
in imposing their views on local regulatory enstié-ortunately, that has not happened.
International case law has consistently rejectesdtyipe of legal actio®? The legitimate
interpretation of a regulation, a proper functidrState agencies and institutions, cannot
amount to an unfair and inequitable treatment efittvestment by the host State, even
when the result of that interpretation is unfavdéeaio the investor (and even less so a
violation of the stricter standard applicable tastlase: the international minimum

standard of treatment).

15. ltis a basic principle of international law thatlisagreement over the interpretation and
application of national law does not automaticélgcome an international dispute. As
the International Court of Justice has said in teeision rendered in th€ase

Concerning Ahmadou Sadio Diallo

The Court recalls that it is for each State, infil& instance,
to interpret its own domestic law. The Court doed, nn
principle, have the power to substitute its owreliptetation
for that of the national authorities, especially emhthat
interpretation is given by the highest nationalrtet?

12 SeeSection IV.B below.

13 Case Concerning Ahmadou Sadio Diallo (Republic ain€a v. Democratic Republic of the Congo)
Judgment, November 10, 201Bxhibit RL-15, par. 70. The Court continues: “Exceptionally, véha



16.

17.

18.

This line of reasoning also applies to disputeslving investment treaties. Similar
reasoning has been expressed by the tribunaBdana v. Ecuadoand SD Myers v.

Canada (“[The] tribunal does not have an open—ended mi@nda second—guess

government decision—makit)g Saluka v. The Czech Republidhe Treaty cannot be

interpreted so as to penalize each and every bigatche Government of the rules or
regulations to which it is subject and for whicle ihvestor may normally seek redress
before the courts of the host Staf#’andGlamis Gold v. United State€‘lt is not the
role of this Tribunal, or any international tribln&o supplant its own judgment of

underlying factual material and support for thadafualified domestic agendcyy.

The Reply confirms that TGH is asking this Tribut@l(i) act as a sort of regulatory
agency and repeat the 2008 to 2013 tariff revievegss step-by-step, and (ii) to act as
an exceptional court of appeals for its legal clainm essence, TGH is asking this
Tribunal whether it agrees with its interpretatiminthe Guatemalan regulatory system.
This is not the role of an international tribured, explained by the tribunals Azinian

v. Mexicoand Generation Ukraine v. Ukrain. In particular, the Tribunal idzinian
has said:

The possibility of holding a State internationaligble [...]
does not, however, entitle a claimant to seek matgonal
relief of the national court decisions as thoughe th
international tribunal that is hearing the case p&mary
appellate jurisdictioA?

The above analysis was upheld in its entirety kg fthal award of August 17, 2012,
issued by the tribunal in tHberdrola case. The tribunal in that case decided thatdit di

14

15

16

17

State puts forward a manifestly incorrect intergtien of its domestic law, particularly for the pose of
gaining an advantage in a pending case, it is lier Court to adopt what it finds to be the proper
interpretation.”

Saluka Investments B.V. v. Czech RepuyhlNCITRAL Case) Partial award, March 17, 20@khibit
CL-42, par. 442.

Glamis Gold Ltd. v. United States of AmerftBlNCITRAL Case) Award, June 8, 200@xhibit CL-23,
pars. 762, 779.

Generation Ukraine, Inc. v. Ukrain@CSID Case No. ARB/00/9) Award, September 16, 2@0&ibit
RL-6, pars. 20, 33.

Robert Azinian et al. v. United Mexican Stafg3SID Case No. ARB(AF)/97/2) Award, November 1,
1999,Exhibit RL-2, par. 99.
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20.

not have jurisdiction to hear Iberdrola’s claim &ese it considered such a claim to arise

under Guatemalan law and not international law. ffibenal said idberdrola:

[...] other than labeling the CNEE’s conduct as being
violation of the Treaty, the Claimant did not pmtsa dispute
under the Treaty and international law, but ragnéechnical,
financial and legal debate on the legal provisiaisthe
respondent State.

[..]

The Tribunal does not find anything in the Claimant
allegations other than a discussion of local lawiclv it does
not have the jurisdiction to consider and adjudicas if it
were a court of appeals [or] [...] as a regulatortharity, as
an administrative entitig

The decision in théerdrola case is examined beldWwand it is, of course, of enormous
significance for this Tribunal, because it was exed by a tribunal made up of three
jurists of renowned prestige and experience (YvesDs, Eduardo Zuleta and Rodrigo
Oreamuno), and because the facts in both casesoarnest similar but are identical.
They involve the same claim under Guatemalan lad identical technical-financial
complaints. Thdberdrola decision is not particularly innovative but simg@gheres to
international case law on investment protectiocepted fromAzinian onwards, a fact
that has been recognized in tberdrolaaward. Under the circumstances of the present
case, the only possible claim for TGH is one fonideof justice, as accepted by the

tribunal inlberdrola. But TGH does not present this claim.

TGH cites the substantive protection of Article 3L.0of the Treaty, although it

deliberately continues to ignore the fact that thrticle guarantees the minimum
standard of treatment of customary internationa é&nd not the more demanding one
for the State: that of fair and equitable treatmsagarate from customary international
law. TGH attempts to equate the two standards dkeife were no difference, and

continues to cite awards that apply the autononstaisdard and not the international

18

19

Iberdrola Energia S.A. v. Republic of Guatem@l@SID No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 349, 354.

SeeSection Il below.
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minimum standard, without indicating2i.That is not unintentional, because TGH is
well aware that the minimum standard is not vialatey the alleged regulatory
irregularities (which in any event did not occurtims case) that essentially involve a
dispute over the interpretation and applicatiom oégulatory framework under national
law.21 The case law and ttoginio juris of the States party to the Treaty have confirmed
that they consider the minimum standard to berdistirom (and less demanding than)
the standard of fair and equitable treatment, anattich the doctrine of the so-called
“legitimate expectations” is not applicaBk.They have also explained that the
minimum standard is only violated in the event amifiest arbitrariness, clearly unjust
measures and denial of justi®eThe position of TGH, which relies on the doctriofe
legitimate expectations, is not applicable in tloatext of the international minimum
standard. Regardless, TGH is incapable of demdimgjrany violation of legitimate

expectationg4

In its desperate attempt to “dress” this disput@msnternational claim, TGH takes up
arguments against the 2007 reform of Article 98tleé RLGE and labels it as
“unconstitutional.25> However, that is contradicted by its argument thateality the

alleged problem was that the CNEE interpreted qudied that provision incorrecthg.

In addition, neither EEGSA nor any other distributppealed that reform as being
unconstitutional (which is logical because the mefas based on the principles of the
LGE), and TGH itself only filed this arbitral claim October 2010, which leaves this

20

21

22

23

24

25

26

Reply, pars. 238-244, 254-260.
SeeSection 1V.B below.

Railroad Development Corporation v. Republic of Guaala(ICSID Case No. ARB/07/23) Presentation
of El Salvador under Art. 10.20.2 of the DR-CAFTAanuary 2012 Exhibit RL-28; Railroad
Development Corporation v. Republic of Guatem@l@SID Case No. ARB/07/23) Presentation of
Honduras under Art. 10.20.2 of the DR-CAFTA, Jagua®12, Exhibit RL-27; Glamis Gold Ltd. v.
United States of Americ&ounter-Memorial of the United States, Septeni8r2006,Exhibit RL-20,

pp. 227-235Glamis Gold Ltd. v. United States of Ameri€ejoinder of the United States, March 15,
2007,Exhibit RL-21, pp. 178-185.

Ibid.

SeeSection IV below.
Reply, pars. 91-100.
SeeSection IV.C.
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23.

24,

amendment outside the scope of this Tribunal asgb&me-barred pursuant to the
Treaty?” TGH insists on equating this regulatory reform h@stvise completely
legitimate) with the cases involving the Argentiemergency laws, where the tariff
regimes of the public services were completely igshedd and the concessions and
licenses had to be renegotiatédlhis betrays the profound differences between this
case and the so-callefirgentine caseswhich, moreover, were decided under the

standard of fair and equitable treatment inappleat this case.

Guatemala must apologize in advance for the leofgthis brief given that, in an excess
of prudence, it has made a great effort to refaigheand every one of the fallacious
technical and factual issues on which TGH basesas®. It does so to prove that the
CNEE refused to be intimidated into accepting dftstudy that it was not in a position

to verify pursuant to its regulatory obligationsowkver, to use the words employed in
GlamisGold, it does not fall to this international Tribunaléxamine in depth the details
and bases in domestic law, nor does it corresporidi$ Tribunal to substitute its own

decision for the decision of the competent naticaggncy (the CNEE) regarding an
extensive technical case, especially not when Higity of the agency’s decision has

been upheld by the country’s highest court, thed@itutional Court.

In this case there are some facts are sadly rexeafi the way in which EEGSA and
TGH attempted to impose their will on Guatemalaeyhalso reveal the double message
of TGH, between its allegations in this internaéibmrbitration proceeding and the

conduct displayed by EEGSA in Guatemala.

Thus, while TGH in this arbitration proceeding regts defense for compliance with the
regulatory framework, in practice, TGH and EEGSAéahown that their view of the
regulatory framework is that it is a flexible tdbht can be adapted to suit their needs. It

27

28

The reform of Art. 98 took place on March 5, 200dt TGH did not file a claim against it under the
Treaty until October 20, 2010 when it submitted kagice of Arbitration. Its “notice of intent” ofahuary
2009 did not refer to this reform. Under Art. 1011®f the Treaty, “[n]Jo claim may be submitted to
arbitration pursuant to this Section if more thareé years have elapsed from the date on which the
claimant first acquired, or should have first acgdj knowledge of the breach alleged [...].” In other
words, the claim of TGH against the reform of A8. was time-barred at the time when TGH filed it.

SeeSection IV.A.
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is clear from the factual background of this cdsat tthe tariff studies prepared by
EEGSA’s consultant during the tariff review, whicteated increases in the VAD of up
to 245 percemt) represented a pressure mechanism to seek to “agp@® a tariff
outside the regulatory framework that TGH now s#yst it wants to comply with
rigorously. TGH has admitted that during the revigwcess, EEGSA made an offer to
replace those increases with an increase of 1Gepedf its incomeé® TGH sought to
portray this “offer,” made in person by Mr. Gonz#&érez, Iberdrola’s President in Latin
America (and President of EEGSA), as a legitimatd @ansparent possibility. This
supposedly transparent proposal was made at angeeithout any pre-established
agenda, in person, through a document in a singg,cwithout any introductory or
follow-up email, with no letterhead on the paped amithout mentioning the actual
names of the persons and companies involvdd>5H discusses secondary issues in an
attempt to justify the legality of this proposaiitht avoids explaining the truly relevant
issue: why would EEGSA have made such an offet ifuly believed that the tariff
study it had prepared complied with the regulatibaynework by proposing efficient
tariffs? EEGSA and TGH are not charitable orgamret and if the tariff study had
been credible, there was no reason (nor a juditicdo their own shareholders) to offer
a discount of this magnitude on the tariffs to meffect for the following five years. Of
course, the CNEE rejected this proposal as impremer outside of the regulatory

framework32

This is not the only contradictory message sent®ii. In its attempt to camouflage its
petition as a claim under the Treaty, TGH has ‘lediethe conduct of Guatemala,
stating for example that Guatemala decided “foirelyt political reasons” to reduce the
tariffs of EEGSA and that the court decisions riferthe local claims were rendered by

a “politically-motivated Constitutional Court thatas intent on doing whatever [the

29

30

31

32

SeeSection V.E.5.
Ibid.
Ibid.

Mr. Pérez left the meeting empty-handed. This Wwacause the CNEE insisted on the principles ef th
Rule of Law and on the appropriate and legitimathhical application of the regulatory framework.. M
Pérez has not been called by TGH to testify in dhltration.
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27.

Government] asked it to.” This is the message th@H sends in this arbitration
proceeding. The other message, the real one, iglfouthe Management Presentation of
DECA II, made by the shareholders of EEGSA (inahgdi GH), in which they openly
propose the commission of an illegal act. As shawthis document (obtained during a
document production in this arbitration proceeding)2010 TGH and its partners in
EEGSA considered challenging the reform of Artie of the RLGE. Aware of the
weakness of their legal arguments, they suggestésmpting to use “political
influences” on the Judicial Branch of Guatemalalttain a “favorable” outcome in that

action. The presentation speaks for itself:

We have concluded that the challenge [of uncarisiitality]
is feasible. We are already working on argumentssuggest
the participation of 3 politically powerful attoryein order to
obtain a favorable decisiGA.

In its Reply, TGH has remained absolutely silerdudlihis document. The contradiction
in TGH’'s messages is again apparent. This is thee shareholder that seeks to present
itself in this arbitration as a good faith investdhe claim of unconstitutionality was not
presented, undoubtedly because TGH and its partealized that the Court does not
allow itself to be influenced by political authoes (indeed the Court has ruled on
several occasions against the Government in powé&uatemal¥). It is noteworthy
that TGH had no qualms in openly suggesting thensmsion of an illegal act of this

nature in an internal presentation to its sharedrsld

The contradictions continue. For example, in tlageshents by TGH’s General Manager
in Guatemala, Mr. Victor Urrutia. Consulted in JAY10 (a few months before the start
of this arbitration) about a recent extension ofHI$&smajor contracts in the electricity
generation sector, he indicated, in complete cdmdtian of TGH’s arguments in this

arbitration, that:

33

34

Management Presentation by DECA Il 2089hibit R-107, January 14, 2010 (“Constitutional Court —
Value-Added for Distribution (VAD)” sheet) (Emphasidded).

SeeCounter-Memorial, pars. 451-455.

11



28.

29.

30.

Teco Energy decided to go for the extension becéwse
continue to believe [Guatemala] it's a market whitvere are
clear rules and certainty?

TGH'’s inconsistencies are also evidenced by the sBEEGSA in 2010, one day after
the start of this arbitration. After having toldethTribunal that “the long-term
sustainability” of EEGSA was in “danger,” that ftgperational viability” was “severely
undermined,3¢ that its investment in Guatemala was in “grave gaa/#’ another
foreign shareholder, EPM of Colombia, acquired aundf EEGSA and its affiliated
companies for US$605 million (of which TGH receivaad amount close to—only for
EEGSA—US$121.5 million for its minority shareholdinn accordance with the
valuation prepared by TGH’s own economic advisor tbe sale of those shares,
Citibank)38 This was after EEGSA’s owners (including TGH)g@eted this company
to the buyer as “one of the best and most solidpaomes in the country?® EEGSA
was, therefore, neither unviable nor severely umderd, nor was it in grave danger, as
TGH attempted to make this Tribunal believe, butt@contrary it was, in the words of

TGH, one of the best and most solid companies iat&uala.

In short, this dispute is what it has always beersimple regulatory dispute that has
been heard and resolved by domestic tribunals tlzeidTGH attempts to revive under
the guise of an international claim. But that intronal claim is destined to fall
because it is not the task of international tribsina review the application of domestic
regulations issued by competent local regulatorthaities, particularly when the
regulator’'s decisions have already been submittedeiview at several court levels, up

to the highest level, the Constitutional Court.

Taking into account that the facts in the case halveady been amply presented,
Guatemala first discusses in this Rejoinder thaeissof admissibility and jurisdiction

35

36

37

38

39

“Price lowered on Tampa contra@®tensa Libre July 12, 2010Exhibit R-125.
Notice of Arbitration, par. 69.
Notice of Intent, Attachment 3 to the Notice abAration, par. 28.

Letter from Citibank to the Directors of Teco Emg Inc., October 14, 201&xhibit R-128, p. 7 (C-1-
01) sheets 7 and 8.

Deca Il — Management Presentation, September, Zxtibit R-127, p. 22.
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32.

(Section 111), which should be sufficient for therifunal to conclude its analysis.
However,ex abundante cautelaan analysis of TGH’s substantive claims is ineldid
(Section 1IV) and finally, to demonstrate the tragune of TGH’s claims under domestic
law, and their total lack of merit, Guatemala reggs in abundant detail to TGH’s
factual and technical allegations in Section V.Skction VI, Guatemala addresses the

claims for damages filed by TGH.

AS IN THE IBERDROLA CASE, TGH’S CLAIM MUST BE REJECTED FOR
LACK OF JURISDICTION

THE TRIBUNAL MUST DETERMINE WHETHER TGH’S CLAIM IS A CLAIM UNDER THE
TREATY OVER WHICH IT HAS JURISDICTION RATIONE MATERIAE

TGH invokes Article 10.16.1 of the Treaty to subthis dispute to this Tribun&?.The
relevant portion of this article establishes théfeing:

In the event that a disputing party considers @imainvestment
dispute cannot be settled by consultation and mestgm:

(a) the claimant, on its own behalf, may submittbitration
under this Section a claim:

0] that the respondent has breached

(A) an obligation under Section A,
(B) an investment authorization, or
© an investment agreement;

TGH does not invoke sections B or C of this pramisionly section A. According to this
provision, TGH may only submit to arbitration aiolain which it is alleged that the
Guatemalan state violated one of the investmenegiion standards established by the
Treaty. In other words, Guatemala’s consent tatiaton, and therefore the jurisdiction

ratione materiaeof this Tribunal, does not extend to just any typeclaim; rather, it

40

Notice of Arbitration, par. 27.
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34.

35.

encompasses only those claims that genuinely ieveiolations of the substantive

provisions of the Treatdt

In its Reply, TGH acknowledges that for this Triburto have jurisdiction, it must

demonstrate that the facts are “capable” of carmsig a violation of the Treaty, and
specifically of the international minimum standastl treatment, which is the only

protection of the Treaty that it invokésHowever, it is surprising how superficially
TGH addresses this crucial issue; it devotes ambyparagraphs out of a total of 321 to
this issue in the Replg.

The award inlberdrola, a case factually identical to this one, demotesrahe
importance of this issue. Iiberdrola, the applicable treaty was the Guatemala-Spain
Bilateral Investment Treaty (BIT), which limits amation to “[a]ll disputes [...]
concerning matters governed by this Agreement Bfie]” 44 In other words, according
to the tribunal its jurisdiction was limited to piges or disagreements “concerning
violations of the substantive provisions of theatyg’4> which is also the case here. As
described in greater detail beldfthe tribunal rejected the idea that the claimnical

to the one presented by TGH before this Tribunak ta genuine claim” of violation of
the treaty!” Therefore, the tribunal accepted the same jutisdial objection that
Guatemala raises in this case and unanimouslytegj¢ce claim for lack of jurisdiction,

even ordering the claimant to pay all costs ofgfaxeeding.

Therefore, despite the superficial manner in whicBH approaches the issue, this

matter is of fundamental importance. In the wordsthe Iberdrola tribunal, “the

41

42

43

44

45

46

47

Counter-Memorial, pars. 47-78.
Reply, par. 284.
Ibid, pars. 283-287.

Agreement between the Kingdom of Spain and theuBlkc of Guatemala for the Promotion and
Reciprocal Protection of Investments, Decembe0922Exhibit RL-18, Art. 11.

Iberdrola Energia S.A. v. Republic of Guatem@laSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, par. 306.

SeeSection I11.D below.

Iberdrola Energia S.A. v. Republic of Guatem@aSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, par. 368.
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37.

analysis of jurisdiction must be done carefully, @ach individual case, taking into
account the respective treaty or instrument of esgion of consent® given that, as

that tribunal also said:

It is not enough [...] to label the interpretation tye CNEE
or the courts as ‘arbitrary’ for the Tribunal toct#e that there
is a genuine claim that Guatemala violated thedstahof fair
and equitable treatmetff.

This Tribunal must therefore look beyond the lab&$signed by the Claimant and
analyze the true nature of the claim in order téemeine its jurisdictionratione

materiae This is particularly appropriate when, as in firesent case, there was no
bifurcation of the proceeding between jurisdictiand merits. Given that the parties
have already presented all of their arguments aitkece, the Tribunal has before it all
the elements necessary to decide on the naturéeofchaim, as Audley Sheppard

explains:

In both investment treaty cases and/or ICSID cases,
guestion arises as to what extent the tribunallsh@wview the
claimant's factual and legal case for the purposds
establishing jurisdiction. This question does noseawhen
jurisdiction is joined with the merits, because tnose
circumstances the tribunal can assess jurisdictionthe
context of all the evidenc®.

Therefore, as the tribunal lberdrola held “beyond the qualification that the Claimant
gave to the disputed matters,” it is necessaryxmmene what is referred to as “the

substantive element of these issgésh order to determine whether the tribunal has
jurisdiction over the claim. In the words of othigbunals, it is necessary to determine

“whether or not ‘the fundamental basis of a claionbught before the international

48

49

50

51

Ibid, par. 303, citing previous decisions of arbitratiohunals.
Ibid, par. 368.

A. Sheppard, “The Jurisdictional Threshold dP@ma-Facie Case” in P. Muchlinski, F. Ortino, and C.
Schreuer,The Oxford Handbook of International Investment L@@08) 932 Exhibit RL-23, pp. 941-
942.

Iberdrola Energia S.A. v. Republic of Guatem@laSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, par. 351.
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39.

forum is autonomous of claims to be heard elsewt#®rAs in Iberdrola, an analysis of
the substance of TGH’s claim should lead this Tmaduo reject TGH'’s claim for lack of

jurisdiction.

TGH CONTINUES TO PUT FORTH A MERE REGULATORY DISAGREEM ENT UNDER
GUATEMALAN LAW

TGH is aware of the jurisdictional flaws of its ichaand, therefore, in the Reply it
continues to disguise its claim as a Treaty clasiwith Iberdrola, TGH also resorts to
set phrases, sensationalist expressions and labels as “arbitrariness,” “mockery,”
“repudiation,” “dismantle,” “destroy,” “deliberate,“premeditated,” “flagrant,” or
“clear” violation, “calculated and deliberate affitg to describe the way in which the
CNEE applied the Guatemalan electricity regulaticaxsd dramatize and elevate the
tone of the claim, making it appear more like aafyeclaim®3 However, TGH continues
to put forward nothing but an issue of Guatemalameitic law—whether or not the
CNEE correctly interpreted and applied the reguatbamework, and whether the
VAD ultimately approved was correct according tattdiramework. These are the
guestions that this Tribunal is actually asked&oide, as if it were a Guatemalan court
of third instance or a local administrative or rieqory authority. This is not the role of
this Tribunal. In the words of thberdrola tribunal: “In the assertions by the Claimant,
the Tribunal finds no more than a discussion o&ldaw, which it does not have the
jurisdiction to consider and adjudicate as if itreva court of appeals” or “as regulatory

authority, as administrative entity?’

TGH’s claims are the same as lberdrola’s. Theyrrédethe same facts, the same
arguments regarding Guatemalan law, and identieahnical-financial issues. It is
revealing, for instance, how TGH starts its Replthva lengthy discussion of how the

Guatemalan electricity regulatory framework mustimierpreted. TGH describes the

52

53

54

Pantechniki S.A. Contractors & Engineers v. Repubfi Albania(ICSID Case No. ARB/07/21) Award,
July 30, 2009Exhibit RL-12, par. 61.

See for example, Reply, pars. 3, 6, 89, 117, 160, 18D, 185, 208, 219, 220, 222, 228, 230, 237, 238,
245-247, 249, 251, 253, 262, 283, titles of sestidhA and III.A.3.b.

Iberdrola Energia S.A. v. Republic of Guatem@laSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 349, 354.
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alleged “limited authorities in reviewing the dibtrtor’s tariffs,” that “[tlhe Expert
Commission’s decisions [...] are binding” and howe‘tlalue-Added for Distribution
(VAD) would be calculated on the basis of the NeepRcement Value;3 making
frequent reference to the supplemental opinionhenititerpretation of the Guatemalan
regulatory framework submitted by its expert on 8owlan law, Mr. Alegria, which is
cited in no less than 53 paragraphs of the facaalion of the Repl$8 In another 24
paragraphs TGH cites another expert, Dr. Barrerap \purports to interpret the
regulatory framework from a technical-financial moof view>7 In other words, most of
the factual section of TGH’s Reply is devoted tegemting its disagreement with the
manner in which the CNEE interpreted specific legedhnical and financial aspects of

the Guatemalan regulatory framework.

It is also indicative that the section of the Rethist attacks the conduct of the CNEE is
entitled: “EEGSA’s Tariff Reviewfor the 2008-2013 Tariff Period was Conducted in
Violation of the Regulatory Framewofk.].” 58 The question at issue, therefore, is none
other than whether the CNEE correctly interpreted applied the domestic regulatory
framework. Similarly, the issues address the CNERterpretation of the regulatory
framework as regards to: (1) its powers to apptbee/AD and tariff$® regarding which
TGH alleges that the CNEE “arbitrarily invoked thmended version of RLGE Article
98,760 (2) the binding or non-binding nature of the Expgéommission’s report and the
scope of its functions, in particular, whether tBammission had the power to approve

55

56

57

58

59

60

Reply, title of sections 1l.A.1.c and d, and [I2A

Ibid, pars. 14, 15, 18, 21, 23, 26-30, 32-35, 39, 4360685-87, 91, 93-98, 109, 110, 123, 136, 137; 142
144,148, 160, 167, 184-187, 189, 190, 210, 213-228, 225.

Ibid, pars. 55-57, 66, 72, 112, 113, 116, 132, 163, 179, 180, 191-196, 199, 201, 202, 204, 205.
Ibid, title of section II.E.

Ibid, pars. 101-132, under the headings “[tihe CNEE'smBeof Reference Contravened the LGE and
RLGE and Undermined the Objective of the Tariff Rew Process” and “[tthe CNEE Failed to
Constructively Engage with EEGSA or its Consultduating the Tariff Review Process” (sections II.E.2
and 3 of the Reply).

Ibid, par. 117.
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41.

the Bates White study that had supposedly beesa@vn accordance with its repétt;

and (3) technical and economic issues regardingetermination of the VADB?

TGH criticizes the reform of RLGE Article 98 in Mdr 20072 for being
“unconstitutional.® This contradicts its argument that the true probkeas the CNEE’s
incorrect interpretation and application of thabysion (as noted in the preceding
paragraph). In any event, neither EEGSA itself amoy other distributor ever challenged
the reform as being unconstitutional, which is ¢agjisince the reform accorded with the
LGE and the regulatory powers of the CNEH.GH itself never complained about that
reform before this arbitration and did not even tiwenit in the detailed “notice of intent
to submit the dispute to arbitration” that it seéatGuatemala on January 9, 2009, as
required by the Treaty before this arbitration dobe commenced. Moreover, even if
TGH did wish to pursue a claim against the refotinat claim would be time-barred
pursuant to Article 10.18.1 of the Tre&fyNeither EEGSA, nor TGH, nor any other
distributor objected to the reform of RLGE Artic®8 bis when it was adopted in May
2008¢7 Moreover, that article was not applied in thisegass TGH acknowledgé&The
main theme behind TGH’s complaint, therefore, il mbthing but the way in which the

CNEE applied the regulatory framework.

61

62

63

64

65

66

67

68

Ibid, pars. 133-199, under the headings “[a]fter Calliog an Expert Commission, Guatemala Undertook
to Manipulate the Process to its Advantage” anfh&[t{CNEE Unilaterally and Unlawfully Dissolved the
Expert Commission and Set EEGSA’s New Tariff ScheslBased Upon Its Own its own VAD Study”
(sections I.LE.4 and 5 of the Reply).

Ibid, pars. 191-207.

Government Resolutio8-2007, March 2, 2007, published in the [newsgdp&rio de Centro América
on March 5, 2007xhibit R-35.

Reply, par. 91.
Seepars. 123-135 below.

This provision establishes: “No claim may be siited to arbitration pursuant to this Section ifnathan
three years have elapsed from the date on wheklgimant first acquired, or should have firstuiced,
knowledge of the breach alleged [...].” The reformfaf. 98 took place on 5 March 2007, but TGH did
not file a claim against it under the Treaty ugfl October 2010 when it filed the Notice of Arbiioa.

Its “notice of intent” of January 2009 did not mientthis reform.

Resolution 145-2008, July 30, 20@hibit C-273.
Memorial, par. 135.
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43.

TGH resumes the same regulatory discussion inetal lsection of its Reply under the
label of violation of the fair and equitable treatmh standar@® For example, as regards
to its legitimate expectations, TGH argues undex $ensationalist heading “[t]he
Respondent’s deliberate repudiation of its Legal &egulatory Framework violated
Claimant’s legitimate expectatiori8that the CNEE disregarded the alleged limitations
on its powers to set tariffs and determine the VaABwell as the alleged binding nature
of the Expert Commission’s repdit.TGH also refers to the supposed arbitrariness and
“deliberate repudiation or violation” by the CNEE fritical elements of its own
domestic legal or regulatory framework” as grouffmisthe supposed violation of the
standard? Aside from the qualifiers used, the issue is abvhe same: whether or not
the CNEE abided by the regulatory framework innterpretation and application of the
same, regardless of whether its supposed errorsgasdified as “repudiation,”

“arbitrariness” or simply violations of the reguday framework’3

In order to boost its claims of arbitrariness, T@bélv cites certain emails exchanged
between the CNEE and Mr. Jean Riubrugent, whiclordaog to TGH would suggest
some kind of conspiracy by the CNEE against EEGSAs explained below, these
exchanges are innocuos.They involve: exchanges between the CNEE and Mr.
Riubrugent in December 2007 and January 2008, wieenvas a consultant to the
CNEE, to clarify a technical question in connectwith the preparation of the Terms of
Reference some exchanges of information and clarificatiansrder for the expert to

have a better understanding of the position of GNEE in the context of the Expert

69

70

71

72

73

74

75

76

Reply, section .

Ibid, section I1l.A.3.b.

Ibid, pars. 261-271.

Ibid, title of section I1l.A and title and contents ottfen I1I.A.2.
Ibid, pars. 244-246, 248-253, title of section Ill.A.3.b.

Ibid, pars. 4, 90, 116, 139-140, 170, 171, 216, 245, 252
Seepars. 326-330 below.

E-mails between M. Pelaez and J. Riubrugent,ouvaridatesExhibit C-567; E-mails between J.
Riubrugent and M. Peldez, December 13, 2&Xhjbit C-490.
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44,

Commissiort,” as well as questions he had about legal issuasnglto the functions of
the Expert Commission, including about the binduature of the report and whether the
Expert Commission was to conduct a second reviesv fafbsequent approval of the
Bates White study® There is nothing arbitrary in those emails; ratlteey mostly
involve technical discussions between the regwadmthority and its consultant or its
party-appointed expert. With regard to the latimags, it is absurd for TGH to argue
that they demonstrate an attempt on the part of GNEE to influence the Expert
Commission. If anyone had attempted to influenoe EHxpert Commission, it was
EEGSA, which had appointed Mr. Leonardo Giacchisoaamember of the Expert
Commission despite the fact that Mr. Giacchino leiinead authored the Bates White

study that would be examined by the Commission.

The emphasis that TGH puts on these emails in dalgive some credibility to its
accusations of arbitrariness actually demonstrétes opposite: the lack of factual

support to disguise the merely regulatory naturthefdispute. For example, the fact that

TGH has no complaint against the opinion of the é&fkpgCommission constitutes

conclusive evidence that there was no arbitrarimessnnection with Mr. Riubrugent’s

participation in the Expert Commissiof there had been arbitrariness and if the

participation of Mr. Riubrugent had caused injuoy TGH, TGH would undoubtedly
have challenged the opinion of the Expert CommissidGH, however, insists
incorrectly that that opinion was binding and eveontends that Bates White
incorporated it into its July 28, 2008 study, fppeoval by the CNEE. This is untenable

and, as has been demonstrated, f&lse.

45. TGH and its expert, Mr. Alegria, cannot change fdws through mere conjectures and

unfounded allegations that “the CNEE [...] orchesidathe reduction of the electricity

7

78

79

E-mails between M. Pelaez and J. Riubrugent, 18n2008 Exhibit C-498; E-mails between M. Pelaez
and J. Riubrugent, various dateshibit C-496; E-mail from J. Riubrugent to M. Quijivix, July 12008,
Exhibit C-501; E-mail from J. Riubrugent to M. Quijivix, July 2008,Exhibit C-500.

E-mails between M. Quijivix, A. Brabatti and JiuRrugent, June 23, 200&xhibit C-499; E-mails
between M. Quijivix and J. Riubrugent, various datexhibit C-504; E-mail from J. Riubrugent to M.
Quijivix, August 2, 2008Exhibit C-505.

SeeSection V.E. below.
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47.

tariffs” together with the Constitutional Court, wh upheld the decisions of the CNEE
for “strictly political reasonsg® simply because TGH and its expert do not agreb wit
way in which the CNEE interpreted the regulatogniework, or with the VAD that was
approved for EEGSA, or with the decisions of then§tiwutional Court. Unfounded
accusations and conspiracy theories of this squire much more than mere assertions.
TGH’s accusations not only lack any support on ékiglence, but also contrast with
TGH’s own conduct, illustrated by a presentatioreanly 2010 by which the Board of
Directors of DECA Il proposed exerting unlawful gsere on the Constitutional Court
in the context of a possible appeal to the scogRL@BE Article 98:

We have concluded that the challenge is feasible. ahé
already working on arguments; and we suggest the
participation of 3 politically powerful attorneys iorder to
obtain a favorable decisi¢h

There was no political “orchestration” on the paftGuatemala, and TGH does not
present even a shred of evidence in support of thery. If there were any evidence,
TGH would have presented a denial of justice clanmesponse to the decisions of the
Court and the practices of the CNEE (a possibiktyich the tribunal recognizes and
examines inlberdrolaé?), something that, with good reason, TGH does rmt The
tribunal inlberdrola was clear in affirming that fijt is the opinion of the Tribunal that
what the Claimant has set forth, and the Responidecdrrect about this, is simply a
disagreement over the procedure followed by@MNEE; 83 and that with respect to the
Constitutional Court’'s decision “[tlhe Tribunal doeot find that the decision presents
justified concerns about the appropriateness ofldugsion.?4

In sum, TGH’s claim is merely a claim regarding @Guaalan law and certain technical-

financial related to the CNEE’s interpretation application of certain aspects of the

80

81

82

83

84

Reply, pars. 4, 228, see also, pars. 91, 126,209 Alegria RejoindeAppendix RER-6, par. 87.
2009 Management Presentation by DECAKhibit R-107, p. 17.

Iberdrola Energia S.A. v. Republic of Guatem@faSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 438-452.

Ibid, par. 449.
Ibid, par. 493.
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49.

electricity regulations. Moreover, such claim, lafready been pursued by EEGSA and

TGH in the Guatemalan courts.

TGH, THROUGH EEGSA, HAS ALREADY LITIGATED THE SAME ISSUES ABOUT WHICH
IT COMPLAINS IN THIS ARBITRATION IN THE COURTS OF GUATEMALA

As Guatemala explained in its Counter-Memorial, EARwith the approval of TGH as
a partner holding 30% of the shareholdings of DE}Aesorted to the local tribunals to
enforce its interpretation of the regulatory anatcactual frameworR® This was the
correct legal route, given the Guatemalan legalragdlatory nature of its disagreement
with the CNEE. The Guatemalan courts were avalablhear EEGSA’s claims and
consider its position with respect to the CNEE, alhihey did in an independent and
impartial manner (and, as TGH itself has noted,abrleast four occasions, various
tribunals of first instance upheld the positiorEE§GSA and TGHS&f

The local actions undertaken by EEGSA against CNReSolutions that are also the
subject of the present claim were finally resolMeyl the Constitutional Court of
Guatemala, a court that TGH describes in its Raplythe highest court in Guatemala
responsible for resolving constitutional matteé¥s. Those cases involved detailed
analyses of the parties’ positions, including tippartunity for both parties to present
evidence and make presentations at public oraifg=sarwith intervention by the public

prosecutor’s office and control bodi#sThe actions developed as follows:

(@) Motion for constitutional relief No. 37, filed onulyust 14, 2008 before the
Eighth Civil Court of First Instance against the ElRs decision of July 25,
2008 to dissolve the Expert Commiss#8@and against the CNEE Resolutions of
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Counter-Memorial, pars. 449-454.

Reply, pars. 209-210; Memorial, pars. 207, 209.

Ibid, par. 23.

SeeConstitutional Relief Proceedings Initiated by ElGagainst Actions of the CNEBppendix R-V.
EEGSA'’s Motion for Constitutional Relief No. 30@8, August 14, 200&xhibit R-185.
GJ-Decision-3121 (File GTTE-28-2008), July 2502(Fxhibit R-86.
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July 29 and 30, 2008, which approved the tarifidgtyprepared by Sigla for
EEGSA's tariff schedule¥. By judgment of August 31, 2009, the Eighth Court
granted constitutional relief and suspended thecedf of the decision that
dissolved the Expert Commissiéh.The CNEE appealed the court of first
instance’s judgment to the Constitutional Courty &y judgment of February
24, 2010 the Constitutional Court unanimously ategéphe CNEE's appeal and
overturned the lower court’s judgment, thereby atyg EEGSA’'s legal
action?? In its judgment, the Constitutional Court heldtth

» the regulations do not assign to the Expert Comomsany function other than

pronouncing itself on the discrepancies betweerCiREE and the distribut¥,

* The dissolution of the Expert Commission after &dhalready issued its

pronouncement could not have caused harm to EEGSAd

* The pronouncement of the Expert Commission caneobibhding because of
the advisory nature of expert reports under Guaemé&éw and the non-
delegable obligation and responsibility of the CNEEh respect to the
adoption of the tariffs, in accordance with thenpiples of legality and public
policy.%
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Resolution 144-2008, July 29, 20@hibit R-95; CNEE Resolution 145-2008, July 30, 20@hibit
C-273 CNEE Resolution 146-2008, July 30, 20@Xhibit C-274. The motion for constitutional relief
included a request “[t]hat the National ElectriceEgy Commission be condemned to pay losses and
damages to compensate the serious impairmentsedaoy violating the constitutional and legal rgybf
Empresa Eléctrica de Guatemala, Sociedad Andnimé&, $ open violation of the national and
international provisions that protect its operatinrthe country.” The motion also included a reques
declaration of the “joint and several liability ¢fie State of Guatemala and the National Electricity
Commission, to compensate [EEGSA] for the losab damages.” EEGSA’s Motion for Constitutional
Relief No. 37-2008, August 14, 20@xhibit R-185, p. 20.

Judgment of the Eighth Civil Court of First Inste, (Constitutional Relief 37-2008), August 31020
Exhibit C-330.

Judgment of the Constitutional Court, FebruaryZ810,Exhibit R-110.
Ibid, pp. 31-32.

Ibid, p. 32.

Ibid, pp. 32-34.
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(b) Motion for constitutional relief No. 7964, filed okugust 27, 20087 against the
CNEE Resolution of July 29, 2008, which approves triff study prepared by
Sigla?® and the CNEE Resolution of July 30, 2008, appmvthe tariff
schedule§? By judgment of May 15, 2009, the Second Civil Qoof First
Instance granted constitutional reliéf. The CNEE appealed the court of first
instance’s judgment to the Constitutional Court &ydudgment of November
18, 2009 the Constitutional Court accepted the CKElppeal, overturning the
lower court’s judgment and thereby denying the orofiled by EEGSAL! By

majority decision, the Constitutional Court decidedfollows:

» The CNEE is the only entity empowered to approve tidwiffs and is not

authorized to delegate this functiéi;

* The Expert Commission has the sole function ofimgs@ pronouncement on
discrepancies between the VAD study submitted ey distributor and the
Terms of Reference issued by the CNEE;

* The regulatory framework does not provide for adgitonal function for the

Expert Commission after it has issued its pronoomere104

» Because of the advisory nature of expert reportieuuatemalan law and the
responsibility of the CNEE to approve the tariffse pronouncement of the
Expert Commission cannot be binditg;and
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EEGSA'’s Motion for Constitutional Relief No. C®@8-7964, August 27, 200Bxhibit C-298.
Resolution 144-2008, July 29, 20@khibit R-95.
Ibid; CNEE Resolution 145-2008, July 30, 206&hibit C-273.

Judgment of the Second Civil Court of First Imsts, Constitutional Relief C2-2008-7964, May 15020
Exhibit C-328.

Judgment of the Constitutional Court, November2®9,Exhibit R-105.
Ibid, pp. 30-32.

Ibid, pp. 23-26.

Ibid, p. 25.

Ibid, pp. 23, 31-32.
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50.

51.

52.

* The Court reaffirms the regulatory nature of theEE¢ function to approve
the tariffs, which must reflect legal criteria, prarticular, the costs, including
the cost of capital; the Court, however, notes that issue was not submitted

for its decision.06é

As emerges from the description of the local aciahove, the issues debated in those
cases were the same EEGSA tariff review-relategesshat TGH has brought before
this Tribunal. In the judgments rendered in thasses, the Constitutional Court decided
on the disputed issues concerning the tariff reypescess, ruling in favor of the CNEE.
As explained above and below, despite two reasqumginents of the Constitutional
Court rejecting its claims, TGH now presents thmealaim under the guise of a Treaty

claim to have this Tribunal act as a Guatemalamtaflast instancen the matter.

TGH’S CLAIM CANNOT BE CONSIDERED AS A TREATY CLAIM OVER WHICH THIS
TRIBUNAL HAS JURISDICTION , AS CONFIRMED BY THE |BERDROLA AWARD

As was demonstrated in the Counter-Memorial aneiterated below, TGH’s position

on the regulatory, technical-financial and Guatemdkegal issues that constitute the
substance of its claim is incorré€t. But what is most important for jurisdictional

purposes is that a dispute to determine whethexgalator correctly interpreted and
applied a regulatory framework in the exercisetsffinction$® (an issue, moreover,

already resolved in the regulator’s favor by thenpetent national courts) cannot give
rise to a claim for violation of international irstenent protection standards. This
dispute is merely about local law (whether or nlo¢ tegal framework has been
violated). In this kind of case, what the state mgsarantee is that its tribunals are
available and that their decisions do not denyigasto the investor, something that
TGH is not seeking to hold Guatemala responsibie fo

In other words, there is no conduct that violates Treaty or international law that can

be imputed to Guatemala as a state: the CNEE &otdte best of its knowledge and
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Ibid, pp. 32-33.
SeeSection V.E.

Counter-Memorial, pars. 52-55.
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53.

54.

55.

understanding in the exercise of its duties amndependent regulatory authority in the
tariff review process; EEGSA and TGH were allowedlisagree with the actions of the
CNEE, and they in fact did so by challenging befine Guatemalan courts the alleged
errors committed by the CNEE in interpreting anglgpg the regulatory framework.
As explained above, that dispute was analyzed @juvisdictional levels in Guatemala,
and the final decisions of the Constitutional Couere favorable to the CNEE. TGH,

however, does not challenge those decisions untEmnational law (denial of justice).

Therefore, the issues of Guatemalan law have besmived, as appropriate, by the local
courts, and Guatemala has not been accused ofinglthe Treaty or international law
for denial of justice. What TGH seeks is nothingrenthan a third opinion, now under
the guise of a Treaty claim, but its claim contmude be what it has always been: a
regulatory dispute with the CNEE that was adjudiddty the Guatemalan courts, which
decisions have not been the subject of a claim G¥.TIn sum, there are no claims
against the Guatemalan state under the Treatyrdblér requests are made for (i) a
review of the decisions of the Constitutional Cotinat is, a new decision on the same
guestions of Guatemalan law or (ii) a new tariffiesv to be conducted by this Tribunal.

TGH asks this Tribunal to determine whether or titd CNEE complied with the

regulatory framework. If the answer is yes, TGHIgia would disappear, that is, it

would be exhausted together with the local lawasSthere is, therefore, no real claim
under international law independent of the one uiGgatemalan law, and such claim
has already been resolved by the Guatemalan cduissnot a coincidence, therefore,
that in its Reply, TGH discusses neither the applie law nor the role that Guatemalan
law must play in relation to international law. TGles not do so because it would
have to admit that its claim is not under interoradil law.

All this has been made clear by thigerdrola award. The tribunal inberdrola

mentioned the numerous “label®” and “characterizations!® used by Iberdrola, such

109

110

Iberdrola Energia S.A. v. Republic of Guatem@faSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 327, 349, 353, 368.

Ibid, pars. 323, 351, 356, 368.
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56.

as characterizing the actions of the CNEE as “abé&ft!! “arbitrary,”12 “disregard for
the legal framework!3 or “repudiation,114 “clear breakdown?'5> “annulment,16
“destruction1? of the rights of EEGSA or of the “fundamental piples,” “governing
principles” or “basic guarantees” of the regulatérgmework “offered to investors.”
The tribunal did not allow itself be confused bgdhk epithets:

As the Tribunal affirmed and the case file demaiss, despite the
claimant’s characterization of the disputed issuassubstantial
portion of those issues and, especially, of thepudiss that the
Claimant asks the Tribunal to resolve, relate t@t@malan lawlIn
the various briefs submitted during the arbitratitihe Parties argued
in extensaabout the way in which specific provisions of Gamaalan
law should be interpreted, particularly the prows of the General
Electricity Act (LGE) and the [Regulations (RLGE}}.

The essence of Iberdrola’s claim, which is the saameTGH'’'s, was thus a mere

regulatory disagreement, which the tribunal sumeeakias follows:

The Tribunal, according to the claim filed by thé&iGant, would
have to act as regulatory authority, as adminisgaintity and as trial
court, to decide the following matters, among athen light of
Guatemalan law

[..]

b. The extent of the distributor’s participationthe VAD calculation
(particularly, based on LGE Atrticles 74 and 75 &\d5E Articles 97
and 98) and if the consultant had the power to re¢pdrom the
Terms of Reference.

c. The correct formula for calculating the VA&hd in particular to
define: (a) the VNR necessary to determine the rarable capital
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Ibid, pars. 323, 326.

Ibid, pars. 180, 215, 228, 246, 247, 277, 282, 315, 328, 338, 342, 367, 368.
Ibid, pars. 329, 333.

Ibid, pars. 378, 439.

Ibid, par. 379.

Ibid, pars. 330, 331, 379.

Ibid, par. 383.

Ibid, par. 351 (Emphasis added).
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base; (b) the FRC that, multiplied by the VNR, tessin the annual
cost of capital; and (c) the energy losses. The@bwuld require the
Tribunal to determine whether the correct VAD was tesult of the
first study of Bates White, that of the second gtud the same
company, that determined by the Expert Commisslwat, defined by
Sigla, that set by Estanga and Suarez, that s&apyonte or, even,
that offered by Mr. Perez in the disputed meetingh VEEGSA

officials.

d. The correct interpretation of LGE Articles 73arf that indicate
the discount rate to be used to calculate thefgarif

[..]

f. The correct interpretation of the rules concegnihe contracting of
tariff studiesand whether those rules authorized the CNEE ttracin
its own tariff study, independent of the distribtgostudy.

g. The powers of the CNE&nd, particularly, but not exclusively, if
these powers were simply of supervision, with resp® the
determination of the tariffs, or whether it wasp@ssible for setting
those tariffs.

h. Whether the pronouncement of the Expert Comuorissvas
binding (as noted, this matter received extensive disocndsased on
the criteria of interpretation of Guatemalan law).

i. If there was an agreement between the CNEE &@E3A on the
operating rules of the Expert Commissioli so, whether that
agreement was valid.

. Whether the unilateral decision of the CNEE issdlve the Expert
Commission was legal

k. If the conduct of the CNEE in rejecting the @Glant’'s consultant’s
study and accepting that of Sigla was legal

MREE

57. These are the same allegations made by TGH inctise, and which thiberdrola
tribunal characterized as a mere local regulatspude:
As can be observed in the various briefs and dilegsa made

throughout this arbitration proceeding, the Claitfeaassertion of the
alleged violation by Guatemala of the Treaty’'s dtads is based on

119 Ibid, par. 354. (Emphasis added).
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the differences between EEGSA and the CNEE in pnéding the
laws and regulations of the Republic of Guatemala the financial
formulas for calculating the Distribution Value Aaftl(VAD), during

the tariff review process for the five-year permfd2008—-2013. Other
than labeling the actions of the Respondent, tren@int does not
present a clear and concrete line of reasoning talbich of the

Republic of Guatemala’s sovereign acts could, & dpinion,

constitute violations of the Treaty under interoadl law. In the
Claimant’s allegations, the Tribunal finds nothimgore than a
discussion of local law, which it does not have phesdiction to

consider and adjudicate as if it were a court qieats |...]

[T]he Claimant, although it again cites the Treatles and refers to
decisions of other international tribunals, contiduo focus on the
differences of interpretation, under Guatemalan, lafvthe issues
mentioned so often in this award. The Tribunaleraites that, beyond
labeling the behavior of CNEE as violating the Tyeséhe Claimant
did not raise a dispute under the Treaty and iateynal law, but a
technical, financial and legal discussion on provis of the law of
the respondent State

[..]

In summary,_the Claimant requests the Tribunaldbas judge of
instance to decide the debate that took place aordance with

Guatemalan lavand to rule that it is right in its interpretatioheach

of the issues discussed, so that as from the dacisithis Tribunal,

the Claimant can construct and claim a violatiorthef standards of
the Treatyi20

58. The tribunal clearly concluded that the claim wase @f Guatemalan law and not

international law, which is exactly the argumergttGuatemala puts forward here:

The Tribunal reiterates that it agrees with the ibdip of Guatemala
in that:

“... Iberdrola’s demand, based on whether or not @EEE could
reject the Bates White study or approve that ofaSighether or not
it should delegate this function to the Expert Cassion, or whether
the technical aspects of VNR calculation and ofGlagital Recovery
Factor were successfully met, is based solely enriterpretation of
Guatemalan regulation. Iberdrola's claim is not, rngan be,
therefore, a claim under international law.

120 Ibid, pars. 349, 353-355. (Emphasis added).
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“... what Iberdrola is asking this Court is plaingnd simply to decide
which is the correct interpretation, that of Ibeodt and EEGSA on
the one hand, or that of the CNEE, on the othersmerific issues of
Guatemalan tariff review procedure. It also askss thribunal to re-

do the tariff review as if it were a national regtdry agency. It is
clear that such actions are completely outside filngctions of an

international tribunal” 121

59.  The tribunal concluded that Guatemalan law, narirdtional law, was the applicable

law:

The Claimant cannot validly assert that the natitana of Guatemala
must be taken as a fact in the dispute that it stdanto the Tribunal.
The Claimant initiated this process for resolutddran issue of “law,”
a series of differences over provisions of the &uatlan legal system
with respect to which there was, in its opinion, nastaken
interpretation on the part of the regulatory bodg ¢he Guatemalan
legal system, which it now asks this Tribunal teiegs.122

60.  Accordingly, the tribunal concluded that it did rfwve jurisdiction over such dispute,

because otherwise “it would have to act as regujadathority, as administrative entity

and as trial court!23 It is notable that ilberdrola the autonomous fair and equitable
treatment standard was the one applicable; sucidata subjects the conduct of the
state to greater scrutiny by an international mdduthan the international minimum
standard that is applicable in this case. Evertteo tribunal concluded that it did not

have jurisdiction over the dispute:

It is apparent to the Tribunal that the disputespreed by the
Claimant in this arbitration proceeding deals wi@uatemalan
national law and that the simple mention of thealyeand Iberdrola’s
characterization of the actions taken by Guatemalaaccordance
with the standards of that Treaty, is not enougbaivert the dispute
into one over “issues regulated” by the Tregty]

As stated by the Claimant, it is certain that #ngality of the conduct
of a State in light of its internal law does notessarily mean that
such conduct is legal under international law. Big no less certain

121 Ibid, par. 370, citing the Respondent’s Post-HearingfBpars. 2 and 3. (Underlining added, in italics i
the original).

122 Ibid, par. 365.
123 Ibid par. 354.
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61.

that if the State acted by invoking the exercisat®fconstitutional,

legal and regulatory authorities, through whichirterpreted its

internal laws and regulations in a particular manren ICSID

tribunal, set up under the terms of the Treatynoadecide that it has
jurisdiction to judge, according to internationa, the interpretation
that the State has given to its internal laws agllations simply
because the investor does not share it or considerde arbitrary or
in violation of the Treaty

Consequently, it is not enough for the Tribunabéoconvinced by the
claimant that the latter's interpretation of Gua#dan laws and
regulations and of technical and economic modekhe correct one
and that the one adopted by the CNEE is mistakeis also not
enough to label its own interpretation of the phstory of the
General Electricity Act (LGE) and the [Regulatioresd “legitimate
expectations,” nor is it sufficient to characterthe interpretations of
the requlatory body of Guatemala or the decisioh#socourts, to
persuade the Tribunal that it should resolve tspute under local
law as a violation of the Treaty. It is also nobegh to label the
interpretation of the CNEE or the courts as “adwyt for the
Tribunal to decide that there is a genuine clairat tbuatemala
violated the standard of fair and equitable treatne that a true
international dispute existaglith respect to an expropriation, because
the Claimant believes that the financial criterimed by Bates White
to calculate the Distribution Value Added (VAD) tise correct one
and all the others (including the VAD proposed hyeoof the
executives of EEGSA) are erroneous. Or that therpnétations of
the LGE and the [Regulations], endorsed by thetsafrGuatemala,
are in violation of the Treaty because they doawatcide with those
of Iberdrola. [...]

If the situation is as described in the precediagagraphs and the
regulatory body’s interpretation was endorsed gy ltcal tribunals,

for this Tribunal to be able to come to a decisionhis proceeding,

the Claimant would have had to demonstrate, befloedhadow of a
doubt, that the actions of the courts violatedTtreaty124

Therefore, the tribunal readily accepted Guatersataisition that the dispute was a
mere regulatory disagreement that does not quadifg claim under the Treaty. TGH is
certainly entitled to put forth a different integpation of the regulatory framework than
the one adopted by the CNEE; TGH, however, canrpteathat the CNEE did not act

124

Ibid, pars. 356, 367, 368, 371 (Emphasis added).
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62.

63.

on the basis of its own interpretation of the ragaly framework, which was within its
powers to do. Regardless of the sensationalisukegg used, such disagreement cannot
automatically constitute unfair and inequitableatneent, and much less be contrary to
the international minimum standard that is appleahb this case, in violation of an
international treaty with Guatemala. This is indtean ordinary dispute between a
regulator and a regulated party with respect toctvitihe state’s international duty is to
ensure that its courts are made available and rdacisions without denying justice.
TGH does not allege denial of justice, the onlyinsl@aver which this Tribunal would
have jurisdiction (and furthermore, the tribunallderdrola was clear that there was no

denial of justice in this casé&)

THE REMAINING JURISPRUDENCE CONFIRMS THAT TGH'S CLAIM IS NEITHER A VALID
NOR ADMISSIBLE INTERNATIONAL CLAIM , AND THAT THIS TRIBUNAL LACKS
JURISDICTION

Thelberdrolaaward is the last link in a long list of decisiarnfirming that disputes of
this nature cannot give rise to breaches of investmprotection treatieB(Ts), except
where denial of justice has occurred. If this weo¢ so, international tribunals would
take on the role of appellate courts of the thirdowrth instance in matters concerning

domestic regulatory law. This is not the role dfunals under BITs.

TGH has chosen not to address much of this pre¢étfeand admits that its response is
“superficial™27 with respect to the cases it does address. Insiteaterely asserts that
these cases relate to different facts and that saintkem concerned a concession or
public service contraéé8 This is TGH’s strategy to avoid the principle trag¢arly
emerges from those precedents. Iberdrola attentpteld the same, but the tribunal in
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Ibid, pars. 433-508.

E.g., Saluka Investments B.V. v. Czech RepuidCITRAL Case) Partial Award, March 17, 2006,
Exhibit CL-42.

Reply, par. 247.
Ibid.
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64.

65.

that case did not hesitate to rely upon such pestéé? If TGH wanted an identical

precedent, it now has one in titherdrola award.

The Azinian v. Mexic®0 award, to cite an example, is also directly appliealn that
case, in a section of the award entitled “[v]alidif the [c]laim under NAFTA 31 the
tribunal analyzed whether the claim qualified, eguired by NAFTA Article 1116, as
“a claim that another Party has breached an oibigatinder: [...] Section A” of
NAFTA concerning substantive investment protectiolms other words, the tribunal
examined whether the dispute satisfied the samedjational criteria contained in
Article 10.16.1(a)(i)(A) of the Treaty. Moreovehat matter was not a mere contractual
claim, rather the claimants complained of actio@seh by the Naucalpan de Juéarez
Ayuntamientoin Mexico in an administrative compliance revievoggeding regarding
the collection and disposal of garbage, which cnéted in the concession’s annulment.

There is no doubt that the principle enunciatedzmianis directly applicable here, as
confirmed by the tribunal ifberdrola noting, which noted that it expressed a “line of
thought, which this Tribunal share¥?

If the situation is as described in the precediagagraphs and
the interpretation of the regulatory body was sufgabby the
local tribunals, for this Tribunal to be able toswobse this
process the Claimant should have demonstrated, nbeyo
doubt, that the action of the courts violated threaly. As
noted by the award in the ca&einian v. Mexico

"It is a fact of life everywhere that people candisappointed
in their dealings with public authorities, and this
disappointment is repeated when national courtgatejheir
claims...NAFTA is not intended to provide unrestdc
protection to foreign investors against such dis@ppnents,
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Iberdrola Energia S.A. v. Republic of Guatem@aSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 369-372 and 418-421.

Robert Azinian et al. v. United Mexican Staf3SID Case No. ARB(AF)/97/2) Award, November 1,
1999,Exhibit RL-2, pars. 82-84, 87, 96-97, 99, 100.

Ibid, title of Section VI.

Iberdrola Energia S.A. v. Republic of Guatem@laSID Case No. ARB/09/5) Award, August 17, 2012,
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and none of its provisions can be understood otlserw it is
clear that to decide the plaintiffs are correctdtnot sufficient
that the Tribunal disagrees with the decision oé t@ity
Council. A public authority cannot be faulted fastiag in a
manner validated by its courts unless the couram$elves
are disauthorized at the international level

[.]

Likewise, the cas®obert Azinian v. Mexic also relevant,
in which the Tribunal ruled that:

a public authority can not be faulted foriagtin a
manner endorsed by its courts unless the countssilees are
discredited at the international levddecause the Mexican
courts considered that the decision of the City ri@duto
annul the Concession Contract was according to ddexiaw
regulating the public service concessions, the tqress
whether the decisions themselves of the Mexicanrtgou
violate Mexico’s obligations under Chapter Eleveri {he
North American Free Trade Treatyps3

66. In much the same way, the awardGeneration Ukraine v. Ukrainé also directly
applicable. Despite TGH’s assertion that that casecerned “minor34 regulatory
issues, the investor’'s project at hand was fullyatied from moving forward, which
has not even occurred in the present case. There doubt about the relevance of the

Generation Ukraineward, as thé&erdrola tribunal notes:

In that same line of thought, which this Tribunbhbees, the
Tribunal in the casé&eneration Ukraine v. Ukraine which
discussed a claim under a BIT, because of regylatotls of
the municipality of Kiev - said:

“... This Tribunal does not exercise the function of an
administrative review body to ensure that municipgéncies
perform their tasks diligently, conscientiously eifficiently.
That function is within the proper domain of thenustic
courts and tribunals that are cognizant of the niigoel of the

133 Ibid, pars. 371 and 421, citinobert Azinian et al. v. United Mexican Sta{¢€SID Case No.
ARB(AF)/97/2) Award, November 1, 199Bxhibit RL-2, pars. 83-84 and 97 (Underlining added; italics
in original).

134 Reply, pars. 279-280.
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applicable regulatory regime [...] the only poséitlyi in this
case for the series of complaints relating to hygtdchnical
matters of Ukrainian planning law to be transformieto a
BIT violation would have been for the Claimant # denied
justice before the Ukrainian courts in a bona faléempt to
resolve these technical matte&gss

67. As regardseEnCana v. EcuadorTGH argues that that case is different because it
involved tax matters and the investor's operatioveye not affecteéé® EEGSA’s
operations are also perfectly intact at presentang event, none of this affects the
applicability of the principle enunciated by th#tmal distinguishing a mere regulatory

dispute, which must be submitted to local courtanfa BIT claim:

[...] But there is nonetheless a difference between a
guestionable position taken by the executive iatieh to a
matter governed by the local law and a definitive
determination contrary to law. In terms of the §tsg the
executive is entitled to take a position in relatto claims put
forward by individuals, even if that position mayn out to

be wrong in law, provided it does so in good faitid stands
ready to defend its position before the courts.eLikivate
parties, governments do not repudiate obligatioreseiy by
contesting their existence. [13]

68.  This principle was also enunciated $aluka v. Czech Repuhlizwhich TGH does not
discuss. That decision is doubly relevant sincetibenal applied the fair and equitable
treatment rule, which is less deferential to thetesthan the international minimum

standard applicable in this case:

[...] The Treaty cannot be interpreted so as to psmadach
and every breach by the Government of the rules or
regulations to which it is subject and for whicle timvestor
may normally seek redress before the courts oftis¢ State.

135 Iberdrola Energia S.A. v. Republic of Guatem@@SID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 372 and 418 (emphasis in original), citibgneration Ukraine, Inc. v. Ukraine
(ICSID Case No. ARB/00/9) Award, September 16, 2G@tched aExhibit RL-6 , par. 20.33.

136 Reply, par. 247.

137 EnCana Corporation v. Republic of Ecuad@rCIA Case No. UN3481, UNCITRAL Rules) Award,
February 3, 200&xhibit RL-9, par. 194.
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As the tribunal inADF Group Inc.has stated with regard to
the “fair and equitable treatment” standard cormdinn
Article 1105(1) NAFTA:

something more than simple illegality or lack oftrarity
under the domestic law of a State is necessargrder an act
or measure inconsistent with the customary intenat law
requirements....

Quite similarly, theLoewentribunal stated in the same legal
context that whether the conduct [of the host $&@teounted
to a breach of municipal law as well as internaidaw is not
for us to determine. A NAFTA claim cannot be cortedrinto
an appeal against decisions of [the host State].

69.  With regards to thé&DF case mentioned by the tribunal in the above-cgellikacase,
TGH states that it is irrelevant in that it relateglifferent facts3° which is obvious but
nonetheless does not diminish the relevance ofi¢gkesion, as evidenced by the fact that
it is cited by other tribunals such as the on8atuka

70. The same is true of thEeldman v. Mexicoaward, in which the tribunal, despite
unreasonable actions on the part of the Mexicarataiorities, affirmed that the dispute
did not amount to a violation of the treaty givéaittit was a domestic law matter over
which the local courts had jurisdiction and weraikable to decide:

Formal administrative procedures and the courtpraling to
the record, were at all times available to him, &uade not
been challenged here as being inconsistent withiddéx
international law obligations.

[.]

Given as noted earlier that Mexican courts and athtnative
procedures at all relevant times have been operithéo
Claimant, [...] there appears to have been no defialue

138 Saluka Investments B.V. v. Czech RepubINCITRAL Case) Partial Award, March 17, 20@xhibit
CL-42, pars. 442-443.

139 ADF Group Inc. v. United States of Ameri@€SID Case No. ARB(AF)/00/1) Award, January 9020
Exhibit CL-4, par. 190; Reply, par. 247.
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71.

72.

process or denial of justice there as would risin¢oevel of a
violation of international law40

Contrary to what TGH allegé4! the ADF and Feldmanawards are relevant precisely
because the claimants complained about the wayhinhwthe local authorities applied
certain local regulations, which allegedly had gatse impact on their business, as in
the present case. In much the same wayGA#I v. Mexicoaward is also relevant
precisely because, as TGH acknowledgésthe tribunal was not misled by the
claimant’s allegations of unjustified repudiationdaarbitrariness caused by regulatory

measures that allegedly violated Mexican law. ThHriubal held:

GAMI has demonstrated clear instances of failures t
implement important elements of Mexican regulatidh$as
adduced eminent evidence to the effect that the iddax
government is constitutionally required to giveeetf to its
regulations. _Claims of maladministration may be ugitt
before the Mexican courts. Indeed as breaches ofidde

administrative law they could be brought nowherseel
[...].143

The tribunal inGAMI based its finding on the award in théaste Management v.
Mexico(Waste Management)ltase, which TGH attempts to distinguish on tleugds

that it relates to contractual issdés.The GAMI tribunal readily affirmed that while
“Waste Management Il involved contractual underigki between a governmental

authority and the investor,” “some elements ofdhalysis in Waste Management Il are
nevertheless instructive” for a regulatory mattérFor much the same reasons, the

Waste Management #ward is also relevant to this case insofar amphasized that a
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Marvin Feldman v. Mexic@ICSID Case No. ARB(AF)/99/1) Final Award, Decemi®, 2002 Exhibit
RL-5, pars. 134, 140.

Reply, par. 278.
Reply, par. 247.

GAMI Investments, Inc v. Mexi¢yNCITRAL Case) Final Award, November 15, 20@&khibit RL-7,
par. 103.

Reply, par. 277.

GAMI Investments, Inc v. Mexi¢yNCITRAL Case) Final Award, November 15, 20@&khibit RL-7,
par. 100.
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violation of local law “is not to be equated witlvialation of Article 1105 [international
minimum standard]” if “some remedy is open to thkaimant] to address the problem,”
and if it is not possible to “discern in the dears of the [local] courts any denial of

justice.246 A claim of this sort is outside the jurisdictioham international tribunal:

[T]he Tribunal would observe that it is not a fuathcourt of

appeal, nor is Chapter 11 of NAFTA a novel formaaiparo

in respect of the decisions of the federal couftthNAFTA

partiest4?
TGH also criticizes Guatemala for relying on farkerings v. Lithuaniaward, again
because of the alleged contractual nature of tisagute. The relevance of the reasoning
of the tribunal inParkerings however, is not confined to contractual cases;tlfics
reason it was affirmatively cited, for example,the Iberdrola award!“4® As stated in

Parkerings

[...][M]any tribunals have stated that not every loteaf an
agreement or of domestic law amounts to a violatbra
treaty For instance, in th&aluka v. [Czech Republidase,
the Tribunal stated:

The Treaty cannot be interpreted so as to penabsd and
every breach by the Government of the rules orladigums to
which it is subject and for which the investor maymally
seek redress before the courts of the host .Statd
something more than simple illegality or lack oftrerity
under the domestic law of a State is necessargrider an act
or measure inconsistent with the customary intevnat law
requirements [...].

[...] In most cases,_a preliminary determination by
competent court as to whether the contract waschesh
under municipal law is necessaryThis preliminary
determination is even more necessary if the patteshe
contract have agreed on a specific forum for afipdies
arising out of the contract. For the avoidance ofild, the
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Waste Management Inc. v. United Mexican St@€SID Case No. ARB(AF)/00/3) Award, April 30,
2004,Exhibit CL-46, pars. 115, 130.

Ibid, par. 129.

Iberdrola Energia S.A. v. Republic of Guatem@laSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, par. 420.
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requirement is not dependent upon the partiesegactmtract
being the same as the parties to the arbitration.

However, if the contracting-party is denied acdesdomestic
courts, and thus denied opportunity to obtain resiref the
injury and to complain about those contractual ties, then
an arbitral tribunal is in position, on the basistlee BIT, to
decide whether this lack of remedies had conse@seoic the
investment and thus whether a violation of intdoretl law
occurred. In other words, as a general rule, aitab whose
jurisdiction is based solely on a BIT will decideep the
“treatment” that the alleged breach of contract teagived in
the domestic context, rather than over the existeot a
breach as such?

In support of its position, TGH cites the award\ivendi v. ArgentinaVivendi I
award) and the decision of the ICSID Annulment Cott@a in Helnan v. Egypts0
Neither of these decisions lends support to TGHe Vivendi Il award rejected
Argentina’s argument that a fair and equitabletinegt claim must be limited to denial
of justicel®l This does not, however, contradict Guatemala’sitipos There are
scenarios in which the standards of treatment uBdi€s may go beyond a denial of
justice, but that is not so in the scenario at hafidendi Il, for instance, concerned
governmental (and parliamentary) actions in Tucuyno&er the course of several years,
that:

[llmproperly and without justification, mounted an
illegitimate “campaign” against the concession, the
Concession Agreement, and the “foreign” concesgierisom

the moment it took office, aimed [...] at reversinget

privatization52

None of this has occurred in this case. It is theg TGH has attempted to raise the tone

of this dispute by employing sensationalist wordd phrases, yet the actual grounds of

149

150

151

152

Parkerings-Compagniet AS v. Lithuan#CSID Case No. ARB/05/8) Award, September 11, 2200
Exhibit RL-10, pars. 315-317. (Emphasis added).

Reply, pars. 273, 280, 282.

Compaiiia de Aguas del Aconquija S.A. and Vivendiddsal v. ArgentingICSID Case No. ARB/97/3)
Award, August 20, 200Exhibit CL-18, pars. 7.4.10-7.4.11.

Ibid, par. 7.4.19.
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the claim concern differences of interpretationwssin the investor and the regulator
regarding certain aspects of the tariff review psscthat were submitted to the scrutiny
of the local courts. There is no evidence of anspngaign or political orchestration
against EEGSA.

Similarly, the decision of the Annulment Committee Helnan does not contradict
Guatemala’s position. One of the decisions of Hwlnan Committee was that a
ministerial decision that had downgraded the categuaf a hotel, destroying the
investment as a result, could not be consideremlation of the BIT. The Committee

did not annul this decision, but only the followipgragraph of the award:

Helnan seeks annulment of the finding in paragiegthof the
Award that:

The ministerial decision to downgrade the hotelt no
challenged in the Egyptian administrative courtsynot

be seen as a breach of the Treaty by EGYPT. Itsneed
more to become an international delict for whichYlEG
would be held responsible under the Tréaty.

The Committee understood that this paragraph wasrrect in that it imposed “a
requirement on the claimant to pursue local rensebefore there can be said to have
been a failure to provide fair and equitable tremitil>4 Guatemala’s position is
consistent with this decision. Guatemala does nopgse that in order to constitute a
valid international claim any state measure must fie challenged locally as suggested
in the paragraph of thlelnanaward cited above. The issue is that there canea b
valid claim when, after analysis, it becomes evidéat the claimant is attempting to
submit to an international tribunal questions oimdstic law that, moreover, have

already been examined and decided by the locatsour
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Helnan International Hotels A/S v. EgyftCSID Case No. ARB/05/19) Decision of tted hoc
Committee, June 14, 201Bxhibit CL-62, par. 28.

Ibid, par. 48.
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In conclusion, TGH is incapable of presenting al relaim under the Treaty’'s
international minimum standard, autonomous fromdispute concerning Guatemalan
law and the technical-financial questions regarding correct VAD for EEGSA in
2008, which has already been decided by the Catistial Court as noted previously.
Accordingly, and taking into account that the Tyeatquires TGH’s claim to genuinely
relate to violations of the Treaty’s substantiveisions (Article 10.16.1.(a)(i)(A) of the
Treaty)155 the Tribunal not only can, but must examine thedlamental basis of TGH's
claim as a matter of jurisdiction, and it must cgjsuch claim based on lack of

jurisdiction without entering into the merits.

GUATEMALA HAS NOT VIOLATED THE INTERNATIONAL MINIMU M
STANDARD OF TREATMENT UNDER ARTICLE 10.5 OF THE TRE ATY

TGH IGNORES THAT THE APPLICABLE STANDARD IS THE MINIMU M STANDARD OF
TREATMENT UNDER CUSTOMARY INTERNATIONAL LAW

As explained above, this Tribunal must reject TGEIaims for lack of jurisdiction.
However, TGH’s claims are completely baseless enntlerits as well. However, TGH
continues to ignore the fact that the substantreéeption it invokes under Article 10.5
of the Treaty guarantees only the minimum standsrdreatment under customary
international law, rather than the more string¢ahdard of fair and equitable treatment
that is independent of customary law. TGH attenipisquate these standards as if there
were no difference between théPAMoreover, it continues to rely on awards that gppl
the autonomous fair and equitable treatment standather than the international
minimum standard, without explanati#i.This alone is sufficient to invalidate TGH’s

legal analysis.

155

156

157

Note that the applicable BIT idelnan between Denmark and Egypt, does not containrégjgirement,
but allows for any dispute “in connection with awvéstment” to be submitted to arbitration, asAkiehoc
Committee noted in paragraph 42 of the decisitglnan International Hotels A/S v. EgpCSID Case
No. ARB/05/19) Decisiomf theAd hocCommittee, June 14, 201Bxhibit CL-62, par. 42.

Reply, pars. 231-237.
Ibid, pars. 238-244, 254-260.
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Article 10.5 of the Treaty is clear with regard ttee standard of treatment that state
parties must observe, namely, the minimum standérileatment under international

law:

Its heading is “Minimum Standard of Treatmént

Paragraph 1 specifies that this means “treatmerdctordance with customary

international law'

Paragraph 3 reiterates that “paragraph 1 presctiteesustomary international law

minimum standard of treatment of aliens as the mmn standard of treatmeht

Paragraph 3 also confirms that “[t]he conceptsfaif ‘and equitable treatment’ [...]

do not require treatment in addition to or beyohdt twhich is required by that

standard, and do not create additional substantitas”

CAFTA-DR Annex 10-B makes clear that “customaryemmational law’ generally

and as specifically referenced in Articles 10.5,][results from a general and

consistent practice of States that they follow fr@sense of legal obligatidn

Instead of analyzing these provisions and admitiiag the standard under the Treaty is
the minimum standard of treatment, which is legerous for the state, TGH attempts to
blur the distinction between this and the autonmnstandard of fair and equitable
treatment. For instance, TGH makes reference tali@ged evolution of minimum

standard into the fair and equitable treatmentdsted) such that today both would be

practically one and the sarté.

It is important to note that CAFTA-DR is not an atdaty from 20, 30 or 40 years ago;
it was signed in 2004 and entered into force ferlWmited States and Guatemala in mid-
2006. At that time, the debate regarding the cdrmbémhe customary international law

minimum standard of treatment, its alleged evohtiand fair and equitable treatment

was fully fledged. Accordingly, the choice of thenimum standard was a conscious

158

Ibid, pars. 231-237.
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and deliberate decision by the state parties td'teaty—not coincidental or irrelevant,
as TGH would have us believe. The parties wanteghsure greater deference to their
decisions and less interference on the part ofrnat®nal tribunals. As the tribunal

explained in th&uez et al. v. Argentiraases:

[T]he Tribunal is of course bound by the speciinduage of
each of the applicable BITs. With respect to thgehtina-
France BIT, it is to be noted that the text of theaty refers
simply to “the principles of international law,” ndo “the
minimum standard under customary international "alie
formulation  “minimum  standard under customary
international law” or simply “minimum international
standard” is so well known and so well established
international law that one can assume that if Feganod
Argentina had intended to limit the content of faind
equitable treatment to the minimum internationandard
they would have used that formulation specifically

[...] The Tribunal therefore rejects the Respondeattgiment
that the content of the fair and equitable treatnséendard in
the Argentina-France BIT is limited to the inteinagl
minimum standaréi®

In fact, the Treaty expressly adopts the limitatidrthe scope of the fair and equitable
treatment standard to the international minimunmdiad as mentioned by the tribunal
in Suez It is notable that the language of Article 10.%rors the text in the article
concerning the minimum standard of treatment in 2864 U.S. model BIT¢ As is
well known, with this language the United Statesgu to limit the level of protection
guaranteed by the standard in response to expandipretations of the fair and
equitable treatment standard in case law, partigulm the context of NAFTA.
Consequently, this Tribunal must give full effeotthe limits imposed by the Treaty

language on the guarantee of fair and equitabégrrent.
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Suez, Sociedad General de Aguas de Barcelona &d.Vivendi Universal S.A. v. Argenti(iCSID
Case No. ARB/03/19) anAWG Group v. ArgentindUNCITRAL Case), Decision on Liability, July 30,
2010,Exhibit RL-16, pars. 184-1855uez, Sociedad General de Aguas de Barcelona &dAnterAgua
Servicios Integrales del Agua S.A. v. Argen{ilZSID Case No. ARB/03/17) Decision on Liabilitiyly
30, 2010Exhibit RL-17, pars. 177-178.

U.S. Model BIT (2004)Exhibit RL-19, Art. 5.
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In Railroad Development Corporation v. Guatemad@other case under CAFTA-DR,
the U.S. Government submitted the following normpdisng party statement on the

interpretation of Article 10.5:

These provisions demonstrate the CAFTA-DR Partigstess
intent to incorporate the minimum standard of tresit
required by customary international law as the ddath for
treatment in CAFTA-DR Article 10.5. Furthermore,eth
express an intent to guide the interpretation af #rticle by
the Parties' understanding of customary internatitaw, i.e.,
the law that develops from the practice ainio juris of
States themselves, rather than by interpretatibssolar but
differently worded treaty provisions. The burdenois the
claimant to establish the existence and applidgbiif a
relevant obligation under customary international |that
meets these requireme$s.

Accordingly, as the U.S. Government has noted, fibi TGH to prove the content of the
international minimum standard based on the “gdraard consistent practice of States
that they follow from a sense of legal obligatioas required by the text of the Treaty.
TGH not only fails to meet this burden, but engirignores the practice arggbinio juris

of the state parties to the Treaty. As is cleadyed in the statements that El Salvador
and Honduras submitted iRailroad Development Corporatiomnd the position
defended by the United States GovernmenGiamis Gold the understanding of the
state parties to the CAFTA-DR is that the minimuandard is separate from and less
rigorous for the state than the standard of fad aequitable treatment. Moreover, the
position of the state parties is that the doctrofe’legitimate expectations” is not
applicable in the context of the minimum standamadg that this standard is breached
only in cases in which there is manifest arbitress) blatantly unfair measures and
denial of justicels2

161

162

Railroad Development Corporation v. Republic of @msala(ICSID Case No. ARB/07/23) Submission
of the United States of America, January 31, 2&kbibit RL-29, par. 3.

Railroad Development Corporation v. Republic of @uaala(ICSID Case No. ARB/07/23) Submission
of El Salvador under CAFTA-DR Art. 10.20.2, Janu@&@12, Exhibit RL-28; Railroad Development
Corporation v. Republic of Guatema($CSID Case No. ARB/07/23) Submission of Honduraslar
CAFTA-DR Art. 10.20.2, January 201Exhibit RL-27 ; Glamis Gold Ltd. v. United States of America
Counter-Memorial of the United States, September2096,Exhibit RL-20, pp. 227-235Glamis Gold
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86. TGH seeks to avoid the burden of proof imposedheyTireaty language —accepted and
referred to by the United States Government itaelhoted above—by making a vague
allusion to the evolution of the minimum stand&dTGH does not mention that despite
such evolution, the minimum standard continuesedistinct from and less rigorous
than the autonomous fair and equitable treatmemidsird. In this regard, the recently
released UNCTAD study on the fair and equitablattreent standard, following a

detailed examination of the case law, observes:

A high threshold has been emphasized in the conbéxt
application of the minimum standard of treatmentdam
customary international law. The classic early stest the
MST [minimum standard of treatment] required a &imn to

be “egregious” or “shocking” from the international
perspective. Even though the world has moved od, tha
understanding of what can be considered egregious o
shocking has changed, these terms still conveyssage that
only very serious instances of unfair conduct canhbld in
breach of the MST

[..]

A second approach, using a somewhat lower thresinaisl
been taken by tribunals applying an unqualified FEandard
(the one not linked to the customary law MST). Ehes
tribunals have — albeit to a lesser extent — atswled to
express a significant degree of deference for thredact of
sovereign Statel$4

87.  Furthermore, in its recommendations on how to daafair and equitable treatment

clause, UNCTAD explains:

A reference to the MST [minimum standard of treatthe
assumes that tribunals examining FET claims willdhine
claimant to this demanding standafd.] [T]he main feature

Ltd. v. United States of AmericRejoinder of the United States, March 15, 20Bxhibit RL-21, pp.
178-185.

163 Reply, pars. 234-235.

164 United Nations Conference on Trade and Developmdrair and Equitable Treatment
UNCTAD/DIAE/IA/2011/5, 2012 Exhibit RL-26, pp. 86—87 (Emphasis added).
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of this approach remains a high liability threshtiidt outlaws
only the very serious breachs

Accordingly, setting aside the alleged evolutiorthe international minimum standard,
as affirmed in the Counter-Memorial, it is cleaattlbthis standard is less demanding for
states than the fair and equitable treatment stdnaiad is breached only in cases of

particularly egregious and serious condgét.

This has been reaffirmed in jurisprudeAget-or example, the tribunal ithunderbird v.

Mexicoheld:

Notwithstanding the evolution of customary law snc
decisions such as thdeer Claim in 1926, the threshold for
finding a violation of the minimum standard of tm@a&nt still
remains high as illustrated by recent international
jurisprudence. For the purposes of the present, ctmse
Tribunal views acts that would give rise to a breat the
minimum standard of treatment prescribed by the NARNnd
customary international law as those that, weighgainst the
given factual context, amount to_a graf=nial of justice or
manifest arbitrariness falling below acceptable internation
standard468

The requirement that conduct be egregious has bpphed even more recently by

tribunals such a&lamis Gold v. United States

[Tlo violate the customary international law minimu
standard of treatment codified in Article 1105 lo¢ tNAFTA,
an act must be sufficiently egregious and shockiray gross
denial of justice, manifest arbitrariness, blatanfairness, a
complete lack of due process, evident discrimimatior a
manifest lack of reasons so as to fall below accepted

165

166

167

168

Ibid, pp. 105-106.
Counter-Memorial, pars. 464—467.

Seeg i.e., Cargill, Incorporated v. United Mexican StatdlCSID Case No. ARB[AF]/05/2) Award,
September 18, 2009%:xhibit CL-12, par. 296; Glamis Gold Ltd. v. United States of America
(UNCITRAL Case) Award, June 8, 200Bxhibit CL-23, pars. 616—-617Genin et al. v. Republic of
Estonia(ICSID Case No. ARB/99/2) Award, June 25, 20Bshibit RL-3, pars. 365, 367.

International Thunderbird Gaming Corporation v. ted Mexican State@UNCITRAL Case) Award,
January 26, 200@&xhibit CL-25, par. 194 (Emphasis added).
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international standards and constitute a breachAritle

1105(1)169
TGH accuses Guatemala of invoking tBamis Goldaward in order to “minimize the
importance of arbitrarines$™ This could not be further from the truth. The digsis
what constitutes arbitrariness according to theornary international law minimum
standard. WhaGlamis Goldand Thunderbirdstand for, and which is also Guatemala’s
position, is that under international customary lassitrariness exists only when it is
manifest, that is, when conduct is clearly unfairwhen the measures in question are
blatantly or obviously without legal basis and wad®pted in violation of due process.
By contrast, there is no arbitrariness when thmastof a regulatory agency are merely
irregular or against the law, and much less when rigulator's position is well
grounded, regardless of the extent to which an siore may disagree or even

demonstrate that such position was incorrect (aefiwhich has occurred in this case).

In support of its position, TGH relies only on theard inMerrill & Ring v. Canadat’1
which the UNCTAD study rebuffs as follows:

The Merrill & Ring tribunal failed to give cogent reasons for
its conclusion that the MST made such a leap ievtdution,
and by doing so has deprived the 2001 NAFTA Inttgiive
Statement of any practical effé¢t.

Consequently, the international minimum standardh imore limited and restrictive
guarantee than the autonomous standard of faieguodable treatment. As the tribunal
stated inSaluka v. Czech Republic

[T]he minimum standard of “fair and equitable traant”
may in fact provide no more than “minimal’ protecti
Consequently, in order to violate that standardateSt
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Glamis Gold Ltd. v. United States of Amer{t&iNCITRAL Case) Award, June 8, 2008xhibit CL-23,
pars. 616—617.

Reply, par. 236.
Reply, par. 234.

United Nations Conference on Trade and Developmdrair and Equitable Treatment
UNCTAD/DIAE/IA/2011/5, 2012 Exhibit RL-26, p. 57.
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conduct may have to display a relatively higher rdegof
inappropriateness.

[...] [llnvestors’ protection by the *“fair and equiie
treatment” standard is meant to be a guaranteeidingva
positive incentive for foreign investors. Consedlygnin
order to violate the standard, it may be suffici#hat States’
conduct displays a relatively lower degree of
inappropriatenesy3

The content of the international minimum standaias videntified as follows by the

tribunal inCargill v. Mexico

To determine whether an action fails to meet tlggiirement
of fair and equitable treatment, a tribunal mustefidly
examine whether the complained of measures wersslgro
unfair, unjust or idiosyncratic; arbitrary beyond naerely
inconsistent or questionable application of adntiats/e or
legal or proceduré&4

In sum, according to the text of the Treaty, thesprudence, and the intent, practice and
opinio juris of CAFTA-DR state parties, the international migim standard is not the
same as the fair and equitable treatment stan@aedinternational minimum standard is
more deferent to the state and censures only thaisehat are particularly egregious or
serious. Moreover, the doctrine of legitimate exggons has no application in the
context of the minimum standard. These differenne®lation to the autonomous fair
and equitable treatment standard are critical tierdorrect application of the minimum

standard. By ignoring this, TGH’s analysis is fumasgatally flawed.

173

174

Saluka Investments B.V. v. Czech RepuykldCITRAL Case) Partial Award, March 17, 20xhibit
CL-42, pars. 292—-293.

Cargill, Incorporated v. United Mexican Statd€SID Case No. ARB[AF]/05/2) Award, September 18,
2009,Exhibit CL-12, par. 296.
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THE INTERNATIONAL MINIMUM STANDARD DOES NOT PROTECT  AGAINST MERE
REGULATORY ACTIONS ALLEGEDLY CONTRARY TO DOMESTIC L AW, AS SUBMITTED BY
TGH

1. The international minimum standard does not protectagainst mere

regulatory actions
As previously mentionetf> TGH relies on jurisprudence that does not apply th
international minimum standard, but rather the mabtoous fair and equitable treatment
standard. These include at least the followingebm awardsCMS v. ArgentinaLG&E
v. ArgentinaBG Group v. ArgentinaCME v. Czech RepubliPSEG v. Turke\Biwater
Gauff v. TanzaniaADC v. Hungary Total v. ArgentinaATA Construction v. Jordan
Duke Energy v. EcuadpBuez v. ArgentindNational Grid v. ArgentinaandSempra v.
Argentinal’é Apart from the fact that these awards do not stppGH’s position, as
previously set out and discussed again bélgwhe fact that TGH refers to these awards
without disclosing that the minimum standard wad applied in any of them
demonstrates the lack of support for its positiba.the extent that TGH argues that

these awards are relevant because in some of thefiait and equitable treatment rule

175
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177

Seepar. 79 above.

Reply, pars. 238-274. The provisions concernaigand equitable treatment in the applicable iesah
these cases are cited in the awards themselMS: Gas Transmission Company v. Republic of Angenti
(ICSID Case No. ARB/01/8) Award, May 12, 20@xhibit CL-17, pars. 275-271,G&E Energy Corp.,
LG&E Capital Corp. and LG&E International Inc. v.eRublic of ArgentingICSID Case No. ARB/02/1)
Decision on Liability, October 3, 200@&xhibit CL-27; BG Group Plc. v. Republic of Argentina
(UNCITRAL Case) Final Award, December 24, 20@&xhibit CL-9, pars. 174, 307, 309-31CME
Czech Republic B.V. v. Czech RepuflitNCITRAL Case) Partial Award, September 13, 20Bhibit
CL-16, par. 24;PSEG Global Inc. and Konya llgin Elektrik Uretim Vzaret LimitedSirketi v. Republic
of Turkey(ICSID Case No. ARB/02/5) Award, January 19, 2hibit CL-37, par. 222 Biwater Gauff
(Tanzania) Ltd. v. United Republic of Tanzai€SID Case No. ARB/05/22) Award, July 24, 2008,
Exhibit CL-10, par. 522;ADC Affiliate Ltd. and ADC & ADMC Mgmt. Ltd v. Rdgic of Hungary
(ICSID Case No. ARB/03/16) Award, October 2, 20B8&hibit CL-3, par. 295Total S.A. v. Republic of
Argentina(ICSID Case No. ARB/04/1) Decision on LiabilityePember 27, 201&xhibit CL-70, par.
125; ATA Construction, Industrial and Trading CompanyHashemite Kingdom of JordqitCSID Case
No. ARB/08/2) Award, May 18, 201&xhibit CL-58 ; Duke Energy Electroquil Partners and Electroquil
S.A. v. Republic of Ecuad@iCSID Case No. ARB/04/19) Award, August 18, 208&8hibit CL-19, par.
313; Suez, Sociedad General de Aguas de Barcelona BdAlnéerAgua Servicios Integrales del Agua
S.A. v. ArgentingICSID Case No. ARB/03/17) Decision on Liabilityily 30, 2010,Exhibit RL-17,
pars. 174-176National Grid P.L.C. v. Republic of ArgentifdNCITRAL) Award, November 3, 2008,
Exhibit CL-33, par. 170.

Counter-Memorial, pars. 507-508, 569-53&epars. 102, 103, 207-209 below.
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contains a reference to “principles of internatidiasv,” its position is directly refuted

by the same decisions it cites, sucVagendi Il

Article 3 refers to fair and equitable treatmamtconformity
with the principles of international law, and not toe th
minimum standard of treatment. [...] The Tribunal se®
basis for equating principles of international lavith the
minimum standard of treatment. First, the referenoe
principles of international law supports a broadsading that
invites consideration of a wider range of interoal law
principles than the minimum standard aldrfe

Guatemala has in fact cited relevant precedent ngigiard to the international minimum
standard.’® Such precedent demonstrates that the minimum atdnsl not breached by
alleged regulatory irregularities that constitutéhing more than a dispute regarding the
interpretation and application of a domestic reguiaframework. In such cases, the
standard affords the state a considerable margilsofetion. In the following sequence,
Guatemala summarizes the previously cited jurispnad:

0] SD Myers v. CanadaClaimant argued that Canada breached the minimum
standard by imposing restrictions on the transpbréenvironmentally harmful

substances that caused damage to the claimantie weatment business:

When interpreting and applying the “minimum stamtiaa
Chapter 11 tribunal does not have an open-endedia@no
second-guess government decision-makingovernments
have to make many potentially controversial choitesloing
so, they may appear to have made mistakes, to have
misjudged the facts, proceeded on the basis of sguited
economic or sociological theory, placed too muclpleasis
on some social values over others and adoptedicauthat
are ultimately ineffective or counterproductive.eTbrdinary
remedy, if there were one, for errors in modernegonments
is_through internal political and legal processexluding
elections.
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Compaiiia de Aguas del Aconquija S.A. and Vivendiddsal v. Republic of Argentin@CSID Case No.
ARB/97/3) Award, August 20, 200Exhibit CL-18, pars. 7.4.6—7.4.7 (Emphasis add&Be alsdrotal
S.A. v. Republic of ArgentindCSID Case No. ARB/04/1) Decision on Liability, 8@mber 27, 2010,
Exhibit CL-70, pars. 125, 127.

Counter-Memorial, pars. 468-486.
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(ii)

(iii)

[.]

The Tribunal considers that a breach of Article 3 b@curs
only when it is shown that an investor has beeatéctin such
an unjust or arbitrary manner that the treatmesgsrito the
level that is unacceptable from the internationaispective.
That determination must be made in the light of High

measure of deference that international law gelyeextends
to the right of domestic authorities to regulatettera within

their own border$8o

Thunderbird v. MexicoClaimant alleged that a presumably illegitimaten ba
imposed by the government (the Department of theribr, or SEGOB) on the
gambling machines that the investor’s local sulasydsought to commercialize

constituted a breach of the minimum standard:

In the present case, the Tribunal is not convindedalt
Thunderbird has demonstrated that Mexico's condiatated
the minimum standard of treatment, for the follogvneasons.

[..]

The Tribunal does not exclude that the SEGOB piiogs

may have been affected by certain irreqularitiegthBr, the
Tribunal cannot find on the record any administeati
irreqularities that were grave enough to shock maseeof

judicial propriety and thus give rise to a breach tle

minimum standard of treatmerit..] [I]t does not attain the
minimum level of gravity required under Article 18.0f the

Nafta under the circumstancs.

GAMI v. Mexico.Claimant argued a breach of the minimum standardhen
grounds that the Mexican authorities imposed alatigen concerning sugarcane

production in an allegedly illegal manner.

GAMI has demonstrated clear instances of failures t
implement important elements of Mexican regulatidh$as
adduced eminent evidence to the effect that the iddax
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SD Myers Inc v. Canad@UNCITRAL Case) First Partial Award, November 2800, Exhibit CL-41,
pars. 261, 263 (Emphasis added).

International Thunderbird Gaming Corporation v. ted Mexican State@UNCITRAL Case) Award,
January 26, 200@xhibit CL-25, pars. 195, 200 (Emphasis added).
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government is constitutionally required to giveeetf to its
regulations. Claims of maladministration may be ugttt
before the Mexican courts. Indeed as breaches ofidde
administrative law they could be brought nowhese#

(iv)  ADF v. United StategClaimant argued that the allegedly incorrect aggpion of
U.S. regulations in the context of a highway camdton project constituted a

breach of the minimum standard:

[E]ven if the U.S. measures were somehow showmimitéed
to beultra vires under the internal law of the United States,
that by itself does not necessarily render the oreasgrossly
unfair or inequitable under the customary interal law
standard of treatment embodied in Article 1105(&An
unauthorized owltra vires act of a governmental entity of
course remains, in international law, the act & 8tate of
which the acting entity is part, if that entity edtin its official
capacity. But something more than simple illegatitylack of
authority under the domestic law of a State is se&gy to
render an act or measure inconsistent with theomesty
international law requirements of Article 1105(&yen under
the Investor’s view of that Article. That “sometgimore” has
not been shown by the Investé?.

(v) Genin v. EstoniaClaimant argued that the allegedly illegal actioh the central
bank in the context of the regulation of finandatvices constituted of a breach

of the minimum standard:

[W]hile the Central Bank’s decision to revoke théBE
license invites criticism, it does not rise to tlewel of a
violation of any provision of the BIT.

[..]

Article 11(3)(a) of the BIT requires the signatoggvernments
to treat foreign investment in a “fair and equitdbivay. [...]
Acts that would violate this minimum standard wouldlude

182 GAMI Investments, Inc v. United Mexican StgigBICITRAL Case) Final Award, November 15, 2004,
Exhibit RL-7, par. 103.

183 ADF Group Inc v. United States of Ameril€SID Case No. ARB[AF]/00/1) Award, January 9,030
Exhibit CL-4 , par. 190.
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99.

100.

acts showing a willful neglect of duty, an insuiéiccy of
action falling far below international standards, even
subjective bad faith. [..1§4

In short, while a decision of a regulatory body nieeysubject to criticism or even be
found to violate domestic law (which is not the edgre), it cannot for these reasons
alone constitute a breach of the international mum standard. More is needed to
constitute a breach. Governmental conduct fallargokelow international standards must
have occurred, and internal remedies must have beawailable or justice must have

been denied. As the tribunal @lamis Goldstated:

[T]he Tribunal first notes that it is not for antemnational
tribunal to delve into the details of and justificas for
domestic law. If Claimant, or any other party, beéd that
[the] interpretation of [the civil servant of] thendue
impairment standard was indeed incorrect, the propaue
for its challenge was domestic court.

[..]

It is not the role of this Tribunal, or any intetioamal tribunal,
to supplant its own judgment of underlying factuadterial
and support for that of a qualified domestic agéeliey

The award inCargill v. Mexicoalso emphasizes this point by affirming that atioac
breaches the minimum standard if “the complainednefisures were grossiynfair,

unjust or idiosyncratic; arbitrary beyond a merdhconsistent or gquestionable

application of administrative or legal policy oopedure’186

Even if the autonomous fair and equitable treatnséartdard were applicable (which is
not the case here), it would not prohibit allegedlggal conduct on the part of a
regulator, as the following cases, which were datidnder the autonomous standard,

demonstrate:

184

185

186

Genin et al. v. Republic of Estonf(CSID Case No. ARB/99/2) Award, June 25, 20Bkhibit RL-3,
pars. 365 and 367. (Emphasis added).

Glamis Gold Ltd. v. United States of Amer{tiNCITRAL Case) Award, June 8, 200Bxhibit CL-23,
pars. 762, 779.

Cargill, Incorporated v. United Mexican States (IDCase No. ARB(AF)/05/2) Award, September 18,
2009, Exhibit CL-12, par. 296.
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0] In Saluka v. Czech Republi@ case regarding allegedly illegal regulatory
measures adopted by the Czech Republic’s finarsgabices regulator, the
tribunal rejected the claim of unfair and inequiéabreatment on the following

grounds:

The Treaty cannot be interpreted so as to penahsé and
every breach by the Government of the rules orladigms to
which it is subject and for which the investor maymally
seek redress before the courts of the host State.

(i) In Parkerings v. Lithuania the claimant argued that the municipality had
engaged in irregular conduct in the course of meirg compliance with and the
subsequent termination of an administrative cohtrdoe tribunal rejected that

this could constitute a breach of the fair and &dple treatment standard:

Fair and equitable treatment is denied when thestor is
treated in such an unjust or arbitrary manner ttatreatment
is unacceptable from an international law point viéw.
Indeed,_many tribunals have stated that not evesgdh of an
agreement or of domestic law amounts to a violabbra
treaty [...] In most cases, a preliminary determination ay
competent court as to whether the contract waschesh
under municipal law is necessa#y.

(i)  In MTD v. Chile in which the claimant’s claim centered on an mect and thus

unlawful interpretation by the Chilean authorit@scertain urban planning laws,
the tribunal held as follows with regard to therfand equitable treatment

standard:

[N]or should the vagueness inherent in such tregandards

as ‘fair and equitable treatment’ allow internatibtribunals

to second—guess planning decisions duly made (as th
decisions here were made) in accordance with #uvateP

187 Saluka Investments B.V. v. Czech RepubINCITRAL Case) Partial Award, March 17, 20@xhibit
CL-42, par. 442.

188 Parkerings-Compagniet AS v. Lithuan@CSID Case No. ARB/05/8) Award, August 14, 2007,
Exhibit RL-10, pars. 315-316.

189 MTD Equity Sdn Bhd and MTD Chile S.A. v. CIfi@SID Case No. ARB/01/7) Decision on Annulment,
March 21, 2007Exhibit RL-22, par. 107.
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102.

Rather than engage in a detailed examination & thise law, TGH responds in a
“superficial” manner, as it admits itséf® claiming that the facts in these cases were
different1°! as if that were enough to undermine a clearlyedtatinciple. TGH cannot
deny that the jurisprudence has not found thatirtbkernational minimum standard is
breached when a state body or entity has actetbiation of domestic law, erred in the
interpretation or application of a regulation, maypestionable decisions, made wrong
judgment calls, or adopted misinformed or misguidedasures, if the aggrieved
investor has had access to domestic remedies ¢br alleged irregularities. Nothing of
this sort has taken place in this case; but evenhad, such actions would not even
result in a breach of the fair and equitable trestihstandard, which is a more stringent

standard for the state, as therdrola award explains:

It is not sufficient [...] for the claimant to conwe the
Tribunal that its interpretation of Guatemalan degans and
technical and economic models is correct and tlnat t
interpretation adopted by the CNEE is fof] in order for the
Tribunal to determine that there is a genuine cldimat
Guatemala breached the fair and equitable treatstantlard

[...].192

TGH cites precedents that, aside from the fact thay do not apply the minimum
standard, do not even support its position. Among tases cited ar8empra V.
Argenting LG&E v. Argentina National Grid v. ArgentinaBG v. ArgentinaTotal v.
Argentinaand both awards iBuez et al. v. Argentidd3 As explained in the Counter-
Memorial194 those decisions are irrelevant to this case. Tuestipn at issue in those
cases was the compatibility with the applicable 86F emergency legislative measures
that completely dismantled public services tagffimes. Argentina had unilaterally and
completely changed the applicable tariff regimepased an indefinite tariff freeze,

denied tariff adjustments for inflation or devaioat and forced the renegotiation of all

190

191

192

193

194

Reply, par. 247.
SeeSection IlI.E.

Iberdrola Energia S.A. v. Republic of Guatem@faSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, par. 368.

Reply, pars. 255, 259, 263, 265, 266, 270, 271.
Counter-Memorial, pars. 568-575.
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104.

concession and licensing agreements. The differdrateveen those cases and the
present one is vast, and proves precisely the dappafswhat TGH is claiming. There is
no treaty breach in cases such as the presenwdme) relate to a mere dispute over
how certain provisions should be interpreted odiadgn a tariff review. A breach was
found in the cases concerning the Argentine emesgereasures, because in those cases
the government had adopted legislative measuresati@ished the tariff reviews and

the entire tariff regime.

TGH also cites other cases that apply the fair aeqditable treatment standard as
opposed to the minimum standard, and which alsa@osupport its position. For
instance, the measure found to violate the fair esuaitable treatment standardATA
Construction v. Jorda3> was an amendment to Jordan’s arbitration law which
terminated the investor’s right to resort to adiitn19 In CME v. Czech Repubji€’
another case pertaining to fair and equitable rimeat and not the minimum standard,
the conduct that resulted in a violation of thendt&ad was a fundamental legislative
change that rendered an agreement between thgrforerestor and its local partner
unlawful such that the contract had to be rescintte®SEG v. Turkeyf® again a case
decided under the fair and equitable treatmentremidhe minimum standard, the breach
occurred as a result of the “roller-coaster’ effet the continuing legislative changes”
and because “the law kept changing continuously erlessly” and in addition “the
Constitutional Court decision upholding the riglatquired under a contract, [...] was
simply ignored by MENR [the ministry] in its deajs with the Claimantst?® which led

to the project’s cancellation. These cases are iglp different from the present one.

TGH may choose to present these facts as it seebuli it cannot change them.
Accordingly, TGH does not demonstrate that rightsrevcancelled, that continuous

195

196

197

198

199

Reply, pars. 243-244.

ATA Construction, Industrial and Trading CompanyHashemite Kingdom of JordgihlCSID Case No.
ARB/08/2) Award, May 18, 201Exhibit CL-58, pars. 124, 126.

Reply, pars. 238, 248, 274.
Ibid, pars. 238, 275.

PSEG Global Inc. and Konya llgin Elektrik Uretim écaret LimitedSirketi v. Republic of Turkey
(ICSID Case No. ARB/02/5) Award, January 19, 2(Bxhibit CL-37, pars. 249, 250, 254.
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legislative changes have taken place, or that sessof the Constitutional Court were
disregarded, since such events have not actudtbntplace. Much to the contrary,
TGH’s complaint is predicated on the fact that @€¥EE sought to comply with and
enforce the regulatory framework, and did not ciedine pressure from EEGSA and its
shareholders Iberdrola and TGH to introduce madliiims to the framework. The
means that TGH and its fellow have used to achiligegoal have already been noted:
for instance, to challenge the amendment of RLGEclr98 the chosen path was “the
participation of 3 politically powerful attorneys iorder to obtain a favorable
decision.?%0 |t is, therefore, clear that TGH, not the CNEE,svthe one seeking to

disregard the regulatory framework and the Cortstital Court decisions.

2. TGH’s complaints relate to mere disagreements conogng the
interpretation and application of Guatemalan law, aver which, moreover,
TGH is wrong

In order to impart some credibility to its case, H@bels its claim in relation to the
manner in which the CNEE interpreted and applie=l reggulatory framework as “the
outright derogation of the basic premises of tlgall@nd regulatory framework9: The

following passage taken from the Reply is revealing

Claimant’s fair and equitable treatment claim does arise
from a mere difference of opinion between Claimamd the
CNEE regarding the interpretation of Guatemalan, law
from mere “regulatory irregularities” in EEGSA’s réhinary
dealings” with the CNEE. Rather, Claimant’'s claarises
from Guatemala’s deliberate and calculated viotatiof
critical elements of the legal and regulatory framek.202

This is a cosmetic maneuver. The facts reveal, @tna disagreement relating to the
scope of the RLGE, but TGH seeks to present thesomething more by labeling them
as a “deliberate and calculated violation of caitielements of the legal and regulatory
framework.” The following passage is illustrative:

200

201

202

2009 Management Presentation by DECAEKhibit R-107, January 14, 2010 (“Constitutional Court —
Value-Added for Distribution” sheet) (Emphasis adlde

Reply, par. 244See alsgar. 238.
Ibid, par. 230.
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[tlhe CNEE in this case manifestly disregardedaaltaspects
of the legal and regulatory framework under whidai@ant’s

investment had been made, eviscerating the basmipes set
forth in the LGE and RLGE regarding the calculatafnthe

distributor's VAD and the procedure in place fosoking

disputes concerning that VAD, and then unilateratiposing

an artificially low VAD that did not provide EEGS#’
investors with a rate of return within the ranggressly set
forth in the LGE203

On the one hand is the language used, for instdhee,the CNEE [...] manifestly
disregarded critical aspects of the legal and e#guy framework [...] eviscerating the
basic premises [...] and then unilaterally imposing [ and on the other hand what is

really at issue, that is:

a. The powers and responsibilities of the CNEE anditk&ibutor in relation to the
tariffs and VAD approval, including the reform ofrtiele 98 of the RLGE,
which TGH describes in the paragraph cited abovéhas'basic premises set
forth in the LGE and RLGE regarding the calculatodrthe distributor's VAD”;

b. The binding or non-binding nature of the Expert @ussion’s report, as well as
the scope of the Commission’s duties, i.e., whethdnad the authority to
approve the tariff study, which TGH refers to ase tiprocedure in place for

resolving disputes concerning the VAD;”

c. The power and responsibilities of the CNEE regaydire rejection of the Bates
White study and approval of the Sigla study, whiohthe words of TGH, is the
CNEE’s conduct in “unilaterally imposing [a] [...] &

d. Technical questions regarding the VAD that wasmadtely approved by the
CNEE, which are behind TGH’s complaint of “an act#lly low VAD that did
not provide EEGSA’s investors with a rate of retwithin the range expressly
set forth in the LGE.”

203

Ibid, par. 246.
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110.

111.

It is clear that these are regulatory questioney ttelate to the manner in which the
CNEE interpreted and applied certain aspects ofregealatory framework. To use the

words of the tribunal itberdrola:

[B]eyond the qualification given by the Claimanttvrespect

to the matters in dispute, the substantive pathe$e matters,

and, primarily, of the disputes that the Claimaas hequested

the Tribunal to decide, concern [...] the manner ihich

certain provisions of Guatemalan law should havenbe

interpreted, particularly the provisions of the L@ad RLGE

[...] and in the technical and financial differendkat existed

for calculating the VAD and its compone##s.
TGH is wrong with respect to these questions, lbanhef it were right, it still would not
have proven that there was a breach of the iniemat minimum standard. As
explained in thdberdrola award: “It is not sufficient [...] for the claimamd convince
the Tribunal that its interpretation of Guatemaleygulations and technical and
economic models is correct and that the interpoetadopted by the CNEE is npt.]
in order for the Tribunal to find that there is engine claim that Guatemala breached

the fair and equitable treatment standard [ 2%}.”

TGH's claims are analyzed in greater detail belauere it is demonstrated that they
stem from nothing but regulatory disagreementd) vaspect to which the CNEE, as the
regulator, had not only the right, but the obligatio take a position, which it did to the
best of its knowledge and belief, on well-foundedunds, and subject to the scrutiny of
the Guatemalan courts. Accordingly, not even irothehere could there have been a
breach of the minimum standard.

a. Powers and responsibilities of the CNEE with regaxthe tariffs and
VAD approval

TGH argues initially that the CNEE’s authority witlegard to tariff matters, and

particularly as regards the determination of theDyAs limited, and would have been

204
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Iberdrola Enegia S.A. v. Republic of Guatem@@SID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32, pars. 351-352.

Ibid, par. 368.
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113.

altered to the detriment of the rights of distrdmgt with the amendment of RLGE
Article 98 in March 2007% However, it later contradicts itself when it argubat the
CNEE *“arbitrarily invoked the modified version oLBE Article 98.207 That is to say,
the criticism is not directed at the reform itsdbiit rather at the way the CNEE
interpreted and applied RLGE Article 98.

In order to make clear TGH's errors in interpretthg RLGE, the questions raised must
be placed within the framework of, in the wordsTg&H, the “basic premises of the
LGE and RLGE with respect to the distributor's VABIculation.?% Note that despite
TGH’s emphasis on the “basic premises” of the raigul framework, it did not refer
even once in its Memorial to the fundamental priovis cited below. TGH has
discovered these provisions in the Reply, afterifrgawead Guatemala’s Counter-
Memorial. Instead, TGH has relied on two isolatedvisions of the LGE: Articles 74
and 75, which, as interpreted by TGH, would tramsfahe CNEE into a mere
“supervisor” as regards the determination of theDyAnd would grant decision-making

authority to the Expert Commissiée?.

In order to reach such a conclusion, TGH not onigimerprets those provisions, as will
be seen below, but also ignores almost entirelydbeof the LGE and RLGE. First, the
LGE and RLGE establish that the CNEE is responsibte compliance with and

enforcement of the regulatory framewdatk:

206

207

208

209

210

Reply, pars. 30—36, 91-100 and 2@&syvernment Resolution 68-2007, March 2, 2@Xhibit R-35.

Reply, par. 117.

Ibid, par. 246.

Ibid, pars. 28-51.

LGE, Exhibit R-8; RLGE, Exhibit R-36. Unofficial English translation. In its origin&panish it reads:
LGE articulo 4:

Se crea la Comision Nacional de Energia Eléctecaadelante la
Comisién, como un drgano técnico del Ministerio. Camision
tendrd independencia funcional para el ejercicio sas
atribuciones y de las siguientes funciones:

a) Cumplir y hacer cumplir la presente ley y sugammentos [...]

Reglamento articulo 3.- Responsables de su Apfioaci
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LGE Article 4:

The National Electricity Commission, hereafter the
Commission, is established as the technical bodythef
Ministry. The Commission shall have functional
independence in exercising its powers and the Viatig
functions:

a) Compliance with and enforcement of this law ated
regulations [...]

RLGE Article 3.- Entities Responsible for their Ajgation

The Ministry of Energy and Mines is the State agenc
responsible for applying the General Law of Eletyi and
these Regulations, through [...] the [CNEE] [...]

This responsibility naturally includes the dutydefine electricity distribution tariffs. As
stated in Article 4(c) of the LGE, the CNEE is respible for?11

Defining the transmission and distribution tariffabject to
regulation in accordance with this law, as well the
methodology for calculation of the same.

As the text of this provision indicates, the CNHB&oadetermines “the methodology for
calculation of [the tariffs];” this is an importamoint, given that the methodology
ultimately determines the result of the VADs andtloé tariffs that are subsequently
approved?12 This is reiterated, for example, in Article 77tbé LGE (“the methodology

for determination of the tariffs shall be revisgdtbe Commission every [...] (5) years”)
and in Article 74 (“the terms of reference of theady(ies) of the VAD shall be drawn up

by the Commission.”). In other words, from the etitsf the tariff review it is the CNEE

211

212

El Ministerio de Energia y Minas es el o6rgano deitaBo
responsable de aplicar la Ley General de Electitiglel presente
Reglamento, a través [...] de la [CNEE] [...].

See alsAguilar RejoinderAppendix RER-6, pars. 22, 25, 29.
LGE, Exhibit R-8. Unofficial English translation. In its origin&panish language it reads:

Definir las tarifas de transmision y distribucidsyjetas a la
regulacion de acuerdo a la presente ley, asi cammetodologia
para el calculo de las mismas.

See alsd\guilar Rejoinder Appendix RER-6, pars. 18, 25.
Aguilar RejoinderAppendix RER-6, pars. 25, 26.
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that makes the decisions; it decides in that inglease how the VAD and tariffs are to

be calculated.

The VAD is an essential component of the tariffsj aeflects the costs incurred in the
distribution service, which the distributor has tight to recover through the tariff. The
technical and financial criteria that the VAD mumseet are defined in the following
articles of the LGE13 Article 60 (“standard distribution costs of eféat companies”),
Article 67 (definition of VNR for calculation of 8hVAD); Article 71 (definition of the
VAD); Article 72 (“basic components” that “must becluded in the VAD”); Article 73
(criteria for calculating the cost of capital adasic element of the VAD). And in the
RLGE214 Article 82 (costs to be included in the “supplystsy” i.e. distribution costs);
Article 83 (unrecognized costs); Article 85 (prdjen of distribution costs for the 5-
year period during which tariffs are in force); iBke 90 (calculation of the energy loss
factor, a component of the VAD); Article 91 (summaf the VAD definition).

As explained above in paragraph 113, it is the aesility of the CNEE, as the
regulator, to ensure compliance with these promsiaovhich establish in detail what
should and should not be included in the VAD. Thanes the CNEE must in each case
approve a VAD that it deems to comply with the iiegments established in the law, as
set out in the following provisiorf®

° LGE Article 60, which provides that “the costs ind¥at to distribution activities
approved by the Commissi¢@NEE] must [...]."

° LGE Atrticle 61, which provides that “[tlhe tariffso users of the Final
Distribution Service shall be determined by the @Gussion[CNEE]by adding
the power and energy acquisition cost componentsvjith the components of
efficient costs of distributioto which the preceding article refers. [...];”

° LGE Article 71, which establishes that “[t]he t&siffor distribution] [...] shall
be calculated by the CommissiffoNEE] as the sum of the weighted price of all
the distributor purchases, referenced to the woléhe distribution network, and
the Valued Added for Distribution —-VAD;”

213

214

215

LGE, Exhibit R-8.
RLGE, Exhibit R-36.
LGE, Exhibit R-8; RLGE, Exhibit R-36.
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) RLGE Article 82, which states “[t]he supply co$bs the calculation of the Base
Tariffs and per voltage level, shall be approvedh®yCommissiofiCNEE];”

) RLGE Article 83, defining costs that are not redagd in the calculus of the
VAD, and providing that “costs that in the opiniohthe Commission [CNEE],
are excessive or do not correspond to the exeofifige activity,” “shall not be
included as supply costs

° RLGE Article 92, which establishes that with regaodthe studies provided for
under Article 97 of these Regulations,” the tastuidies completed by the
distributor through its consultant that: “[...] [t}be studies must be approved by
the CommissiofCNEE];”

) RLGE Article 99, which reads “[on]ce the tariff giureferred to in the previous
articles has been approved, the Commis$©NEE] shall proceed to set the
definitive tariffsas of the date on which the final study was apgddyv..].”

At least eight provisions of the LGE and the RLGHablish that the CNEE approves
the VAD; this is so because as the regulator ingdhaf complying with and enforcing
the statute (LGE Article 4(a)) with responsibilftyr its application (RLGE Article 3), it
is the CNEE’s job to ensure that the VAD that ispraped complies with the
requirements of the la#8 This is an important point for understanding tegulatory

framework.

TGH disregards this “basic premise,” to use its omwords, by misinterpreting two

articles of the LGE, i.e., Articles 74 and 75. Tdesticles establish the procedure for
calculating the VAD, which includes the preparatadra study by a consultant hired by
the distributor following the Terms of Referencéabished by the CNEE, the possible
submission of comments on such study on the path@®fCNEE, and the possible
preparation of a technical report by an Expert Cassion. None of this means (and, of
course, none of these provisions state) that thg gaat ultimately decides on the VAD

is not the CNEE. An interpretation to that effeaduld directly contravene the basic

regulatory principles that TGH claims to seek téoere so vigorously.

216

Arts. 4(c), 60, 61, and 71 of the LGExhibit R-8; Arts. 82, 83, 92, and 99 of the RLGExhibit R-36;
Aguilar Rejoinder Appendix RER-6, pars. 22, 27, 29, and 31.
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This is not a matter of defending, as TGH arguasualimited discretion to determine
the VAD” on the part of the CNEE’ This is by no means Guatemala’s view. What
Guatemaladoescontest is that the CNEE can be relegated to &lgnsupervisory role
while the Expert Commission assumes the role ofrdgeilator. As the regulator, the
CNEE must comply with its responsibilities; in thregard, after following the
established procedure, which should lead to a codecision, and taking into account
the objective technical-financial criteria for thalculation of the VAD specified in the
regulation, the CNEE has the power/responsibibtglécide which VAD complies with
the law?18 This is a regulated power, subject to judicial tooln as the Constitutional

Court correctly stated in one of its judgments:

The National Electric Energy Commission’s role igfrfg the
tariff schemes is a legitimate power granted by @eneral
Electricity Law in relation to which it fulfills &tate function,
as requlated in Articles 60, 61, 71 and 73 of the
abovementioned lawwhich should moderate any excess in
the exercise of discretion, since it refers to fiedsle criteria
stating that those tariffs “must be compatible wstiandard
distribution costs of efficient companies,” strue “to
promote equal treatment of consumers and economic
efficiency of the sector”, that “the Value-Added rfo
Distribution shall be related to the average cépédad
operations costs of a distribution network of arficent
company,” and, also, that the “cost of operationd an
maintenance must be in keeping with an efficienhaggment
of the aforementioned distribution netwdrkt is considered
that setting tariffs, when the report by the Expggotmmission
has not been accepted as valid to guide this pataynot be,
within its discretion, harmful or unreasonably &dry, as
there are indicators of efficient operators asfaremce, such
as the one defined in Article 2 of the transitorgpasitions of
the Law, which made reference to the “values usedther
countries applying a similar methodoldgd®
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Reply, par. 35.
Aguilar RejoinderAppendix RER-6, pars. 22, 28, 29.

Judgment of the Constitutional Court, November 2@9,Exhibit R-105, pp. 32—-33 (emphasis added).
Unofficial English translation. In its original 8pish language it reads:

Esa competencia de la Comisién Nacional de Enéfigietrica de
establecer los pliegos tarifarios, es una legifootestad atribuida

64



121.

122.

123.

This system—uwhich is followed worldwide and is ldsen the premise that after
following the established procedure and the objectriteria set forth in the law,

regulatory bodies, in this case the CNEE, havegtwer to decide according to the best
of their knowledge and belief—is in no way arbiyrar without limitations as alleged

by TGH.

However, all of this is of no relevance to thisbimal. What really matters is that TGH
has submitted to this Tribunal a Guatemalan lawuwdis concerning the scope of certain
provisions of the LGE and the RLGE. TGH interpreteh provisions in its own way

and states that they support its position. The CNi&rpreted the same provisions,
along with others, and concluded that they supdatseposition. Aside from the words

that TGH uses, words such as “arbitrariness,” “ipalation,” “mockery,” etc220 what

is before this Tribunal is a disagreement as to bexain LGE and RLGE rules must be

interpreted and applied; this does not give rise Wolation of the minimum standard.
b. The amendment of Article 98 of the RLGE
Until 2007, Article 98 provided that, if the didititor failed to send the tariff studies for

the calculation of the VAD or to correct them aguieed by the CNEE, “it shall not be

able to modify its tariffs but shall continue tophypthose in effect at the time said tariffs

220

por la Ley General de Electricidad, con lo queizaalina funcion
del Estado, y que, para su ejercicio, tiene elreete que le
indican los articulos 60, 61, 71 y 73 de la citéelg que debe
moderar cualquier extralimitacion discrecional, gioeque aluden
a conceptos verificables de que tales tarifas éspwnden a costos
estandares de distribucion de empresas eficientgae se
estructuren "de modo que promuevan la igualdadadaniiento a
los consumidores y la eficiencia econémica delmsgctue "el
Valor Agregado de Distribucién corresponde al castedio de
capital y operacion de una red de distribuciénaferencia” [...]
Se estima que la fijacidon de tarifas, cuando ebrink de la
Comisién Pericial no ha sido aceptado como validm rientar
esa politica, no puede ser, dentro de su discraiiilanl, ruinosa ni
irracionalmente arbitraria, habiendo los referentésdicadores de
operadores eficientes, como el que condiciond eartétulo 2
transitorio de la Ley respectiva, que hizo alusidivalores usados
en otros paises que apliquen similar metodologia.

For example, Memorial, pars. 269, 270, 272, afgl Reply, par. 6.
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124.

expire.”?21 This could give rise to a perverse incentive fbe tdistributor not to
cooperate in the tariff review process so as tdicoa applying tariffs that might be

more favorable than those resulting from a poténgaew 222

In 2007, the article was amended to provide thauich scenario “the Commission shall
be empowered to issue and publish the correspondiiffy schedule based on a tariff
study conducted by the Commission or on the babisoorections to the studies
commenced by the distributo#2® The following table compares the relevant partthef

two texts of Article 98 before and after the amendin

ART. 98 - TEXT IN FORCE IN 2003 ART. 98 — 2007 AMENDMENT
Article 98. Periodicity of Tariff Studies. Article 98. Periodicity of Tariff Studies.

[...] Until such time as the distributor sends tlhe [...] In the case of the Distributor’s failure to
tariff studies or makes corrections to the sam¢ asend the studies or the corrections to the sae
stipulated in the preceding paragraphs, it shfll the Commission shall be empowered to issye
not be able to modify its tariffs but shall and publish the corresponding tariff schedule
continue to apply those in effect at the time spid based on a tariff study conducted by the
tariffs expire[...]. 224 Commission or on the basis of corrections to the

studies begun by the distributéf

221

222

223

224

225

Regulations to the Electricity Act, March 21, I98xhibit R-12, Art. 98.
Aguilar RejoinderAppendix RER-6, par. 51.
Government Resolutiod8-2007, March 2, 200Exhibit R-35, Art. 21.

Regulations to the Electricity Act (Extracts), idla 21, 1997 Exhibit R-12, Art. 98. Hereinafter, the
“RLGE (extracts).” Unofficial English translatiorin its original Spanish language it reads:

Articulo 98.- Periodicidad de los Estudios Tarifati

[...] Mientras el distribuidor no envie los estudtasifarios 0 no
efectlie las correcciones a los mismos, segun ipuésio en los
parrafos anteriores, no podra modificar sus tarfasontinuara
aplicando las tarifas vigentes al momento de tesoiém del
periodo de vigencia de dichas tarifas [...].

Government Resolutiod8-2007, March 2, 200Exhibit R-35, Art. 21. Unofficial English translation. In
its original Spanish it reads:

Articulo 98.- Periodicidad de los Estudios Tarifati

[...] En caso de omisién por parte del Distribuider eéhviar los
estudios o correcciones a los mismos, la Comigjaedara
facultada para emitir y publicar el pliego taritadorrespondiente,
con base en el estudio tarifario que ésta efectie
independientemente o realizando las correccion&ss astudios
iniciados por la distribuidora.
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125. The amended text is more in line with the regulatpowers of the CNEE and the
principle established in the LGE that the tariffsighalways reflect the distributors’
efficient costs. The CNEE has always had the p@mdrthe responsibility to make tariff
decisions, which includes ensuring that the VADlewf the efficient costs of
distribution226 The original text of Article 98 of the RLGE couldsult in a conflicting
interpretation with respect to this premise, bdimgfi a distributor that does not
cooperate in the tariff review process. Therefdkdjcle 98 was amended to better
reflect the basic principles of the LGE and not tiker way around, as alleged by
TGH.227

126. As early as 2003, Article 99 of the RLGE was amendilng the same linés® The
amendment clarified that no distributor could operavithout a valid tariff schedule.”
That is, once the prior tariff schedule had expited CNEE was required in the context
of the five-year review to approve new tariffs inegey case, except for reasons
attributable to the CNEE itself. The following tabtompares the relevant parts of the
two texts of Article 99:

ART. 99 - ORIGINAL 1997 VERSION ART. 99 - 2003 AMENDMENT

Art. 99: Application of Tariffs . [...] Art. 99: Application of Tariffs . [...]

In the event that the Commission has hdét the Commission does not publish the ngw
published the new tariffs, these may be adjusttatiffs, the tariffs of the previous tariff schedd
by the distributors based on the adjustmeshall continue to apply, including their adjustmgnt
formulas in effectexcept as provided by the Igsformulas. [...]
paragraph of the preceding Article. The tarifs

226 Aguilar RejoinderAppendix RER-6, pars. 53 and 62.
221 Reply, pars. 93-98.

228 Government Resolution No. 787-2003, Decembe0b32published in thBiario de Centro Américan
January 16, 200£&xhibit R-30, Art. 2.

229 RLGE (extracts), March 21, 199Exhibit R-12, Art 99. Unofficial English translation. In its iginal
Spanish language it reads:

Art. 99: Aplicacion de las Tarifas. [...]

En caso que la comisién no haya publicado las rautar#as, las
mismas podran ser ajustadas por los distribuiderebase a las
formulas vigentes de ajuste, salvo lo previsto lefiiteno parrafo

del articulo anterior. Las tarifas se aplicararagipdel 1 de mayo
inmediato siguiente a la fecha de aprobacion p@olaision.
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128.

shall apply beginning on the “1of May | At no time shall electricity distribution to eng-
immediately following the date of approval by,sers be carried out without a valid tariff schedul
the Commissio?? in force. If a distributor does not have a_tafiff
schedule, the National Electricity Commissipn
shall immediately issue and make effective a tdriff
schedule so as to comply with the aforementiohed

Qrincigle230

Therefore, this amendment clarified that, exceptiinations attributable to the CNEE,
no distributor could continue to apply the samé&ftarThe 2003 reform was, however,
partial. It failed to amend Article 98 of the RLGEhich continued to allow distributors
to apply the old tariffs in certain cases in whitle CNEE was not at fault, i.e., in
situations in which the distributor had not coopedain the review process. Such
adjustment was made in 2007, and it clearly wasr@mamendment which, moreover,
had already been anticipated in 2003.

TGH’s response to this point is confusing, but éems to suggest that the two
amendments are not related because the 2003 amenaaee prompted by an action of
amparothat had left EEGSA without a tariff schedule, g¥hled to the clarification that

the CNEE had the power to implement @#eThis, however, is irrelevant. What is
relevant is that the 2003 amendment to Article 993he RLGE made clear that the
determination of the tariffs by the CNEE will nat paralyzed by events for which the

CNEE is not responsible. Such reform, however, it address Article 98 of the

230

231

Government Resolution No. 787-2003, Decembe0b32published in thBiario de Centro Américan
January 16, 200£&xhibit R-30, Art. 2. Unofficial English translation. In itsriginal Spanish language
it reads:

Art. 99: Aplicacién de las Tarifas. [...]

En caso que la Comisién no haya publicado las rutarifas, se
seguiran aplicando las del pliego tarifario antecion sus formulas
de ajuste. [...]

En ningun caso la actividad de distribucion final dervicio de
electricidad puede llevarse a cabo sin pliegoaddafvigente. Dada
la circunstancia en la que una distribuidora nataieon un pliego
tarifario, corresponde a la Comision Nacional dergfa Eléctrica,
emitir y poner en vigencia un pliego tarifario damara inmediata,
de forma que se cumpla con el principio ya enurmciad

Reply, pars. 85-88.
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130.

131.

RLGE, which continued to be susceptible of beingnoreted in a manner that would
paralyze the process in situations where the CNBE& not at fault, i.e., in the event the

distributor failed to cooperate.

This last adjustment between the texts of Artices and 99 of the RLGE was
implemented in 2007, which also imposed an oblgaton the CNEE as additional
assurance for the distributors: that the CNEE ralvgays decide based on a tariff study,
either by correcting the tariff study of the dibtrior, if there is one that could be
corrected, or by approving a study conducted byrergrequalified consultant hired by
the CNEE. The possibility of the CNEE relying os @wn independent tariff study had,

however, always existed as Article 5 of the LGE esaklear:

The Commission (CNEE) may obtain professional aslvic
opinions, and expert reports needed for the digehaf its
functions.

This was always considered essential, as one ofithikers of the LGE, the Chilean

expert, Mr. Bernstein, noted in 2002:

In order to exercise its oversight functions, thdEE must
have the ability to conduct a critical analysiseaich step of
the study developed by the Distributors, which,pnactice,
means conducting an independent study but withstdmae
methodologyz3?

It is important to note that the 2003 and 2007 am@amts to the RLGE did not give rise
to any complaint whatsoever from any distributogliding EEGSA. TGH itself did not

even mention in passing those amendments in itscgof intent to submit the dispute
to arbitration” of January 9, 2009, a prerequistecommencing arbitration imposed the

Treaty. Only now TGH has discovered the apparepirynthat this amendment has

232

J.S. Bernstein, “Some Methodological Factors tmsider in the Terms of Reference for Distribution
Value-Added Studies,” May 200ZExhibit R-23, p. 2. Unofficial English translation. In its onigl
Spanish it reads:

[EEGSA] se obliga a cumplir con todas las disposies previstas
en la Ley General de Electricidad y su Reglamento o
modificaciones que estos sufran y demas reglamgntosrmas
gue sean de aplicacion general [...].
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caused, arguing that it is “unconstitution&#"while such unconstitutionality has not
been declared by a single judgment and TGH itsadfiiot even considered filing such a
challenge until 2010, in which occasion its assesgmvas that a “favorable ruling”

could only be obtained if “politically” powerful trneys were involved:

We have concluded that the challenge [on the
unconstitutionality of Article 98 of the RLGE] igdsible. We
are already working on arguments, and we suggest th
participation of 3 politically powerful attorneys iorder to
obtain a favorable decisiéat

In the end, EEGSA and TGH did not challenge thestitartionality of Article 98. The
absence of such challenge is understandable shearhendment did not alter the
regulatory principles contained in the LGE; rathers consistent with them. Moreover,
it is standard in any jurisdiction for occasionalendments to be made to any regulation
governing public services. It is in no way unusiinalt, as the authorities gain regulatory
experience, provisions of the regulation are refinad harmonized in order to resolve

any potential ambiguities, contradictions, or gapthe law?35

In this respect, it is important to note that thetorization Agreements themselves,
which are the basis for the development of EEG3&tsvities in electricity distribution
for a period of 50 years, not only foresee the gy that the regulatory framework
will be modified, but also impose an obligation &EGSA to comply with any

modifications:

[EEGSA] agrees to comply with all provisions of iBeneral
Electricity Act and the RLGE and/or any amendmetas
either of theseas well as with other regulations and standards
that are generally applicable [ 234

233

234

235

236

Reply, par. 91 and pars. 92-100.
Management Presentation by DECA Il 208®hibit R-107, p. 17 of the PDF.
A number of examples were already cited in ther@er-Memorial, footnote 326.

Authorization Agreement for the Departmerasifinistrative districtsof Guatemala, Sacatepéquez, and
Escuintla, entered into by EEGSA and the MinistfyEaergy and Mines, May 15, 199Bxhibit R-17,
Clause 20 (emphasis added); Final Electricity hstion Authorization Agreement for the Departments
of Chimaltenango, Santa Rosa, and Jalapa, Feb2h®99,Exhibit R-20, Clause 20 (emphasis added).
Unofficial English translation. In its original 8pish language it reads:
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Therefore, TGH was always aware that legislativd eggulatory changes could be
implemented and that they would apply to it. Conseqly, TGH cannot claim that it

was injured on this basis.

In any event, a careful analysis of TGH’s complaaveals that TGH is not complaining
about the reform of Article 98 as such, but rattiext the CNEE, according to TGH,
“arbitrarily invoked amended RLGE Article 9837 That is, TGH is complaining about
the wayin which the CNEE interpreted and applied Arti@kby approving the study of
the consulting firm Sigla despite the opinion c# taxpert Commission. Such complaint
concerns the role of the Expert Commission, whgchnalyzed below. In any case, as
explained above, a complaint as to the way in whiehCNEE, in the exercise of its
duties, and subsequently the Constitutional Caaigp in the exercise of its duties,
interpreted a specific aspect of the regulatorynBaork cannot give rise to a claim for

violation of the international minimum standard.

C. Role of the Expert Commission

The heart of TGH’s claim continues to be the rdiehe Expert Commissio?#8 In its

Reply, TGH summarizes its case in the following n&n

[T]his case concerns the CNEE'’s unjustified anditaty
refusal to accept an increase in EEGSA's VAD and to
proceed, in the face of the Expert Commission’seasky
rulings, to impose its own reduced VAD on EEGSAlatant
violation of the very legal and regulatory framelvdhat
Guatemala had established to encourage foreigrstimest in

its electricity secto#3?

237

238

239

[EEGSA] se obliga a cumplir con todas las disposies previstas
en la Ley General de Electricidad y su Reglamento o
modificaciones que estos sufran y deméas reglamentosrmas
gue sean de aplicacion general [...].

Reply, par. 117.
Ibid, pars. 158—-199, 244-253, and 261—-266.
Ibid, par. 253.
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Therefore, TGH’s main point is that the Expert Cassion’'s pronouncement was
binding on the CNEE, which was required to use Blages White study presumably
corrected and approved by the Expert Commissi@teau of the Sigla study, to define
the tariffs. It is clear, therefore, that TGH’s easoncerns exclusively the way in which
the regulatory framework is to be interpreted apgliad, in particular, as it relates to
the role of the Expert Commission; this does neégise to a violation of the minimum

standard. In any case, TGH’s interpretation ofrdgailatory framework is wrong.

Considering the qualifiers that TGH uses in thespge cited above “unjustified and
arbitrary refusal” and “blatant violation” of thegulation, anyone would expect that the
regulatory framework was clearly structured as T€aHtends. In other words, it would
have been reasonable to assume that the LGE clestdplishes the binding nature of
the Expert Commission’s pronouncement, the powethef Expert Commission to
approve the corrected tariff study, and the CNEBle as mere enforcer of the Expert

Commission’s ruling.

Yet, the LGE does not say any of that. It addretisesole of the Expert Commission in
an 8-word sentence contained in a single articlhefLGE, Article 75. That sentence

reads:

The Expert Commission shall pronounce itself [pronarse]
on the discrepancies.

It takes a lot of imagination for these eight wotd$ave the meaning that TGH claims
they have. The reality is very different. The regaty framework regulates the Expert
Commission in little detail because its function lisiited to providing technical
advice?40 It does not envisage any other role for the Ex@ertnmission aside from the
issuance of its pronouncement. That is to saypdischot grant the Expert Commission
the power to approve the tariff study after issutsgoronouncement. It is the CNEE that
approves the tariff studies, as both the LGE amdRhGE expressly state, and as is

expected of a regulatory body that must ensureofiigjliance with and enforcement of

240

Aguilar RejoinderAppendix RER-6, pars. 37, 38, 41, and 45.

72



141.

142.

this law and its regulations” (Article 4(a) of th&SE) and is “responsible for [...]
applying this law and its” (Article 3 of the RLGE).

The provisions that expressly establish the CNEEW®ecision-making
power/responsibility concerning the tariffs and ¥&D, i.e., the distribution costs that
are reflected in the tariff, have already beendciddove?4l There are at least eight
relevant provisions: Article 4(c) of the LGE (“[BhCommission shall have [...] the
following functions: [...] c) Defining the transmissi and distribution tariffs [...] as
well as the methodology for calculation of the sgmaArticle 60 of the LGE (“The
costs for the distribution activity approved by themmission”); Article 61 of the LGE
(“the tariffs [...] shall be determined by the Comsie by adding the power and
energy acquisition cost components [...] to the comgmbds of efficient costs of
distribution”); Article 71 of the LGE (“the tariff...] shall be calculated by the
Commission as the sum of the weighted price oflisliributor purchases, referenced to
the inlet to the distribution network, and the \@lAdded for Distribution - VAD");
Article 82 of the RLGE (“the supply costs for th@aulation of the Base Tariffs and per
voltage level shall be approved by the CommissioAi}icle 83 of the RLGE (“The
following shall not be included as supply costs [cdsts that, in the opinion of the
Commission, are excessive or do not corresponidet@xercise of the activity.”); Article
92 of the RLGE (tariff studies “must be approvedtbg Commission”); Article 99 of
the RLGE (“Once the tariff study referred to in {hrevious articles has been approved,

the Commission shall proceed to set the definiiwefs.”)

This power and responsibility of the CNEE concegniime tariffs and the determination
of the VAD, including the approval of the tariffusties, is so clear and expressly stated
that it would take much more than the sentence “Bxpert Commission shall
pronounce itself [pronunciarse] on the discrepaicte refute it. The only accurate
interpretation of that sentence, according toiteydl sense and in the context of the
LGE and the RLGE, is that the “Expert” Commissigaues a technical opinion; such
opinion may be relevant for the CNEE in making tigit decision, but does not bind

241

Seepars. 113-117 above.
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the CNEE to accept the distributor’s study, andately does not mean that the Expert
Commission has the power to approve such sttidihe role of the Expert Commission

is to render an opinion regarding the discrepanttiasarise from the comments on the
distributor’'s study submitted by the CNEE in ordemake that study compliant with

the Terms of Reference. That opinion is an impadrtactor that, along with others such
as the distributor’s study itself and the independdudy commissioned by the CNEE,
helps the CNEE in making decisions regarding thé&VAhe Expert Commission’s role

is not to replace the CNEE.

First of all, the LGE does not contain any prowusithat specifically and expressly
makes the Expert Commission’s report binding fa& tletermination of the VAD and

the tariffs. Such provision would be absolutely essary to make the Expert
Commission’s report binding, as it would impingeooghe powers of the CNEE as the

regulatorz43

A textual interpretation of Article 75 leads to th@me conclusion. In accordance with
the rules of interpretation applicable in the Goaan legal system, tHaiccionario de

la Real Academia Espafo(AE) may be used as an aid in the textual interpoatadf

a rule244 The word“pronunciarse” in Article 75, a pronominal use of the word, means
according to the RAE’s Dictionary “[tjo declare express oneself for or against
somebody or something#s> and, according to the RAEBIccionario Panhispénico de
Dudas “manifest an opinion on somethingf® None of these definitions makes
reference to a binding decision. Moreover, the wpeticial” in Article 75 of the LGE
derives fromperito, a term that, according to the RAE’s dictionarygans a “person
who, possessing certain scientific, artistic arahmécal or practical knowledge, reports,
under oath, to the judge on contentious issuelsegsrelate to their special knowledge or

242
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244
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246

Aguilar RejoinderAppendix RER-6, par. 47.
Seepars. 113-117 above; Aguilar Rejoindéppendix RER-6, pars. 38, 41, and 45.
Judiciary Act, Decree 2-89, February 4, 20Dghibit R-31, Art. 11.

Diccionario de la Real Academia EspafiolExhibit C-50. In its original Spanish language it reads:
“declararse o mostrarse a favor o en contra deégude algo.”

Royal Spanish Academiccionario Pan-Hispanico de Dudag&xhibit R-154. In its original Spanish
language it reads: “manifestar la opinion sobre alg
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experience’ In short, a textual interpretation of the senteri@éhe Expert
Commission shall pronounce itself [pronunciarse]tba discrepancies” leads to no

other conclusion than that the Expert Commissianéhmerely advisory role.

Furthermore, in the Guatemalan system of civil pcage, an expert opinion is by

definition of an advisory nature. As Mr. Aguilar@ains:

The purely advisory role that experts have in th@t@&malan
procedural order is expressly provided for in Aeid70 of
the Code of Civil and Commercial Procedure, whiehds:
“Expert opinions, even if agreed upon, do not bindhie
judge, who must form his conviction after taking iro
account all the facts established as true in the
proceedings’248

In addition, the duties of the Expert Commissioa lamited to pronouncing itself on the
discrepancies; there is no provision granting thget Commission the power to
approve the distributors’ tariff studies. This isrno way envisaged in any provision of
the LGE. TGH argues that in this specific caselkpert Commission’s functions were
expanded by means of supposed operating rulescagpen between EEGSA and the
CNEE, but that agreement (which in practical temasild have amended the LGE) did

not exist, as is explained in further detail bekstv.

Therefore, even if the Expert Commission’s opinigare binding (which is not the
case), it would be so only with respect to the ltggm of the discrepancies, but nothing
more. After the Expert Commission issues its opinithe decision as to whether the
distributor’s tariff study can be corrected or mbstrejected in view of the deficiencies
identified by the Expert Commission must necesgdaill to the CNEE. Otherwise, the
CNEE would for all purposes delegate its regulathrty to the Expert Commission—a

247
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249

Diccionario de la Real Academia Espafiotkefinitions of the termacepcion[sense—Trans.] anderito,
Exhibit R-153. In its original Spanish language it reads: “passogue poseyendo determinados
conocimientos cientificos, artisticos y técnicopracticos informa, bajo juramento, al juzgador sobr
puntos litigiosos en cuanto se relacionan con paaal saber o experiencia.”

Aguilar, Appendix RER-3, par. 49.

SeeSection V.E below.
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body whose existence is temporary (see par. 436whetlwhich would be strictly

prohibited under Guatemalan law. In the words of Myuilar:

In this case, the LGE was created by the Congrégheo
Republic of Guatemala and that body is the onlyybauth
authority to amend, modify or replace the LGE ansl i
provisions, which includes, but is not limited the functions
of the CP referred to in LGE Article 75.

As to authority to approveregulations implementing
legislative acts, that authority belongs, pursuant the
provisions of Article 183(e) of the Political Coitstion of the
Republic of Guatemala, to the President of the Rkpuof
Guatemala, who must issue regulations without iatjethe
spirit of the law; such regulations must be couwitgred by
the Minister of the Ministry to which the law pdrts. In this
case, the RLGE was issued by the President of dpeilitic of
Guatemala, duly countersigned by the Minister &f REM,
and such regulation may only be amended, modified o
replaced by the President of the Republic of GuatanNo
person or authorityother than the President of the Republic
may issue rules, resolutions or provisions thatraimenodify

or replace the RLGE, including provisions that telto the
functions that the LGE and the RLGE assign to tHe C
referred to in LGE Article 75.

[..]

Such provision iswull and void, because in addition to the fact
that it was not issued by an authority with ledisk& or
regulatory prerogatives to amend or implement tLand
the RLGE, itgrantsthe CP functions that are not provided for
in the LGE. In fact, the authority granted to thie ©review
and approvethe amendments to the study of the components
of the VAD introduced by distributor's consultamt account
of the report of the Ck not provided for in the LGEIt is
not possible to agree upon, much less to grant powethe
CP not provided for in the LGE or the RLGE through
operating ruleéso

250 Aguilar RejoinderAppendix RER-6, pars. 63, 64, and 69.
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By a majority of its members, the Constitutionalu@odecided that this interpretation

was the correct one according to the fundameniatiptes of the regulatory framework

The CNEE is a body elected by popular vote, with power
to set tariffs and the methodology for calculatthgn?5! and
is responsible for approving tariffg?

The setting of tariffs and the methodology for cédting
them is not only a power, but also an obligationwhich the
CNEE is responsible under the law, and this respoitg
cannot be delegated to any other body, given tihgrwise,
the principle of legality and the principle of diwervice?53

Once the Expert Commission has issued its opimeither
the LGE nor the RLGE provides for any additionatydfor
the Expert Commissio#*

TGH and its expert Mr. Alegria make reference te fict that the Chilean Electricity
Law and its regulations “served as a model” forltE and that said Law provides for

a binding decision by an expert commission in toetext of the determination of the

Judgment of the Constitutional Court, February 2@10, Exhibit RL-110, p. 34. (Emphasis added).
Unofficial English translation. In its original 8pish language it reads:

La CNEE es un 6rgano integrado conforme un sistatea
designacion plural de la sociedad con facultades figar las
tarifas y la metodologia para su célculo [...]

Judgment of the Constitutional Court, Novembey 2809, Exhibit R-105, p. 31. Unofficial English
translation. In its original Spanish languages#ds: “y responsable de la aprobacién de las $drifa

Ibid, p. 29 (Emphasis added). Unofficial English tratista In its original Spanish language it reads:

La fijacion de las tarifas y de la metodologia pata calculo
constituye no sélo una facultad, sino también ubkgacion de
responsabilidad de la CNEE sujeta a la ley, quepnede ser
delegada en ninglin ente u 6érgano dado que lo cantesultaria
contrario al principio de legalidad y al principide funcion

148.
and Guatemalan law:

and

149.

251

252

253
publica.

254

Ibid, p. 25; judgment of the Constitutional Court, Relyy 24, 2010,Exhibit R-110, pp. 15-16.
Unofficial English translation. In its original 8pish language it reads:

Una vez que ha emitido el pronunciamiento de la iSidm
Pericial, ni la LGE ni el Reglamento prevén algutea funcion
adicional para la Comision Pericial.
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VNR, a factor used in calculating the VAB». Such argument proves Guatemala’s point
rather than TGH’s.

In fact, the Chilean Law invoked by TGH provideattin case of discrepancies between
the National Energy Commission and the distribytas“panel of experts” will
determine the VNR (Article 208 of the Chilean L&f First of all, this process does
not refer to the determination of the VAD, whichr&dated to the VNR, but is not the
same thing>’ Second, the binding nature of the opinion of tlamgd of experts is
established expressly in the text of the Law. Aet211 of the Chilean Law provides as

The Expert Panel’s report will be pronounced exgklg over
the aspects in which the discrepancy exists anidlfalvar one
of the two alternatives at issue, being no halfvdggision
permitted. _Such resolution shall be binding on pdirties
involved in the proceedingnd shall not be subject to any type
of court or administrative appeals, whether ordmnar

Furthermore, the panel of experts created by thie&hLaw is permanent (Article 209)

and subject to detailed regulations:

1. Composition (seven members), qualifications necgstar

being a member of the panel, term of the positgx years),

Chilean General Electricity Act of May 2, 20@X%hibit C-482,Art. 208 (“panel de expertos”).

150.
follows:
extraordinaryzs8
151.
255 Reply, pars. 45-46.
256
257

258

For purposes of [determining] the VAD in Chilejot studies are prepared, and in case of disagréemen
the results are weighted, with 2/3 of the valuengeassigned to the regulator's study and 1/3 to the
distributor’'s study. General Electricity ServicestAFL no. 1/1982, amended by Act 20,018 of 2006,
September 13, 198Exhibit R-2, Art. 107.

Chilean General Electricity Act of May 2, 20&xhibit C-482,Art. 211 (Emphasis added). Unofficial
English translation. In its original Spanish laage it reads:

El dictamen del panel de expertos se pronunciatbugixamente
sobre los aspectos en que exista discrepanciagriibioptar por
una u otra alternativa en discusion, sin que puehtgptar valores
intermedios. Ser& vinculante para todos los quéczn en el
procedimiento respectivo y no procedera ningunaseclae
recursos, jurisdiccionales o administrativos, deirgeza ordinaria
0 extraordinaria.
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qguorum necessary for holding meetings, and incoemoet
(Article 209);

2. Administrative assistance and secretary of the Ipgkticle
210);

3. Manner of presenting discrepancies, procedure, lidesd
public hearing, binding decision, and means of appgainst
the opinion (Article 211);

4. Costs and means of financing the activities of pamel,
remuneration of panel members, headquarters, stdtuts
members under administrative law, [and] resporiggsl
(Article 212).

152. The text of the preceding Chilean Law of 1982 ahd Regulations of 1998 also
established that “In the event of discrepancies cttimpanies may request that an expert

commission be convened to determine the Replacemalue”25° Accordingly, the

binding nature of the decision of the expert consmis was explicit also in this version
of the Law.

153. In sum, if the Chilean Law served as the modeltlier LGE, as TGH contends, then it
must follow that by not adopting either the desggrthe language of the Chilean Law
the Guatemalan legislators consciously decidedtmabhake the Expert Commission’s
opinion binding.

154. It seems that TGH bases its position on the faat the word“resuelva’[resolves]
instead of‘se pronunciardshall pronounce itself] is used in connection witle role

of the Expert Commission in one page of the Memdwam of Sale prepared by

259 General Electricity Services Act DFL no. 1/19&Xhibit R-2, Art. 118; Regulations to the Chilean
General Electricity Act, October 9, 199Bxhibit C-429, Art. 314 (Emphasis added). In its original
Spanish language, it reads: “De no existir acuenttoe el concesionario y la Superintendencia, eERVN
serd determinado por una comisién peritial.
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155.

156.

Salomon Smith Barnedf© It is clear, however, that said Memorandum doefs say
anything about the binding nature of the Expert @assion’s opinion, or that said
commission has the power to approve the tariffiegjcbr that said approval is binding
on the CNEE. Quite the contrary, the Memorandurasses the CNEE’s powers to
approve the VAD studies and to set tariffs. Fomepke, the Memorandum explained to
investors in unequivocal terms that the CNEE, sechnical and independent (in terms
of functions and budget) body of the MEM, wouldtbe regulatory and oversight entity
of the sector having the power to enforce the LG& set the tariff§61

Given the lack of evidence to support its positidsH is constrained to invoke in its
favor a motion submitted in a judicial action by t&€NEE in 2003 and an opinion of
2008 of a number of engineers in which the téresolverd” [shall resolve] appears in
reference to the Expert Commission, as well asofhieion of a Colombian engineer
from 2002 and a newspaper article which uses thed arbitraje” [arbitration] in
connection with the subje&t? None of this can credibly influence the interptieta of
such an important aspect of the LGE. The LGE da¢sontain the wordresolvera,”
much less a reference tarbitraje,” nor does it (or any evidence presented by TGH)
state that it is the Expert Commission’s duty t@rape the tariff study and that the
CNEE is bound to use such study in setting thésari

In short, TGH is wrong in asserting that the CNEG&swnistaken in considering the
Expert Commission’s report as a technical opinioat tdid not require it to adopt the
Bates White study corrected in accordance withitgdrt, and in understanding that the

functions of the Expert Commission did not incluke final approval of that study.

260

261

262

Salomon Smith Barney, “EEGSA: Memorandum of Saltgy 1998,Exhibit R-16, p. 49.
Ibid, pp. 54-55, where the following is explained:

Among other duties, the Commission is responsible[f..]setting the

tariffs specified by law [...].The Commission, whide in theory a

technical agency of the MEM with functional and bathry

independence, is the body responsible for reggatind overseeing the
electricity sector. The Commission’s duties ard) (1) To see to the
compliance of the Law [...], (4) To regulate transsios and distribution
tariffs [...].

Reply, pars. 48-51.
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d. Rejection of the Bates White study and approvatlu Sigla study

157. The Expert Commission concluded that the Bates &\titdy did not incorporate all of
the modifications legitimately required by the CNE®r example, it was not auditable
or traceable, as is explained bel&#®.These were serious flaws because they actually
prevented the CNEE from verifying the correctnefsthe study and, therefore, affected
its reliability for purposes of setting the VAD artkde tariffs. Therefore, the CNEE
correctly understood that when the Expert Commissianfirmed that the study did not
incorporate all of the modifications that were tagately required, pursuant to Article
98 of the RLGE it was for the CNEE to decide on ttmmsequences of the Expert
Commission’s report and in particular, whether oot ro make the required
modifications to the Bates White study or to adiet independent study conducted by
the consultant hired by the CNEE.

158. The Constitutional Court ruled in favor of the CNEEnterpretation based on the
fundamental premises of the LGE:

The attitude that the National Electricity Commissi
subsequently assumed, which was to order the amthwh
hereby challenged_ [the approval of the Sigla study]
constitutes the core of the challenggarding the procedure
that is established by both the General Electricéw as well
as its Regulations; whereas the powers of this Cissiomn to
set the indicated tariffs (due to omission by thstiibutor to
make the corrections) is the principal argumenjustify its
actions.

[...] it must be established that, in this case, gt riot
determined in the General Electricity Law or in the
Regulations that implement it, that the obligatitonaccept
said report as binding is not imposed on the Nation
Electricity Commission Therefore, given the nature of the
opinion of the experts, even when in agreement,Bxgert
Commission did not force the National Electricity
Commission to accept its terms for approving tméfsaof the
casezé4

263 SeeSections V.E.9.a and V.E.9.b below.

264 Judgment of the Constitutional Court, November 2@09,Exhibit R-105, pp. 22—23. (Emphasis added).
Unofficial English translation. In its original 8pish language it reads:
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Therefore, having accepted the procedure set forfrticles
74 and 75 of the regulatory law, that was concludgét the
opinion issued by the Expert Commission, which was
binding upon the authority, this commission assuniisd
responsibility, which cannot be delegated, appmvihe
tariffs challengedin the amparo action, based on its own
studies that it deemed approprigte.

Expertise, known as wisdom, practice, experiencabdity in

science and art, has traditionally served_as anua&t by
authorities when making a decision regarding aagernatter.
[...]. It follows that the authority is not obliged abide by the
expert opinion; particularly when, in any reasoeabése, it
has the power to resolve the matter; thereby fognitim own
judgment based on the facts or information gainemnf
exercising competence and other aspects that batdrio a
determination of the face§é

La actitud que posteriormente asumié la Comisiomitiel de

Energia Eléctrica, que fue la de dictar el actoppreeste medio se
reclama [aprobacién del estudio Sigla], constitaymédula de la
impugnacion respecto del tramite que estableceo téat Ley

General de Electricidad como su Reglamento; erotgoe las

facultades de ésta Comision para fijar las indisaidaifas (por
omision de la distribuidora de hacer las correc®nes el
argumento principal para justificar su actuacion.

[...] debe establecerse que, en este caso, no sendeejue en la
Ley General de Electricidad y en el Reglamento lgugesarrolla,
se imponga a la Comision Nacional de Energia Htéctia

obligaciéon de asumir con caracter vinculante didlatamen, por
cuanto, dada la naturaleza de la opinién de loertxp aun
cuando sea concorde, no la obligaba a aceptarésménbs para
aprobar las tarifas del caso.

265 Ibid, p. 24 (Emphasis added). Unofficial English tratish. In its original Spanish language it reads:

Habiéndose dado por concluido el procedimientobéstado en
los articulos 74 y 75 de la ley reguladora, queckod con el
dictamen de la Comision Pericial, el cual no erewiante para la
autoridad, ésta asumié su responsabilidad, queene facultad
para delegarla, aprobando, con base en los prasinglios que
estimo pertinentes, las tarifas cuestionadas pdiamel amparo.

266 Ibid, p. 26 (Emphasis added). Unofficial English tratish. In its original Spanish language it reads:

La pericia, como sabiduria, practica, experiencihabilidad en
una ciencia y arte, ha sido tradicionalmente urnliaued que acude
la autoridad que debe tomar una decision respexteterminada
materia. [...] De ahi que [la autoridad] no tieneigdtion de
sujetarse al dictamen de los peritos, en particalEmdo quien
tiene la potestad, en todo caso razonable, devegsébrmando su
propio juicio con base en los datos o informaciée qonciernen
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159.

160.

[...] Expecting the Expert Commission to decide aflocn
and empowering it to issue a binding decision dreacthe
principle of legality [...] authorities may only dohat the law
allows them to do (Article 154 ibidem); so that yhare
limited strictly by the General Electricity Law, ghpower to
approve tariff schemes pertains to the NationalctEilebty
Commission and in no way, either directly or indihe¢, to an
expert commission, whose nature has been consié€red

Therefore, there was nothing wrong with the CNEE&mduct. What TGH is now
attempting to do through a claim of violation oétminimum standard is to reopen this
issue as if this Tribunal were a Guatemalan colithiod or fourth instance; given the
regulatory nature of the claim, there is no basisfihding a violation of the minimum

standard.

It must be pointed out that in the present daE&SA and Bates White continuously
sabotaged the tariff review process. For exampke fitst study, dated 31 March 2008,
resulted in a 245% increase in EEGSA’s VAD (thattisesulted in a tariff three times
higher). One month later, the second study detexthizn 184% increase in the VAD.
Meanwhile, the Chairman of the Board of DirectofsEEGSA, Mr. Gonzalo Pérez,
made a rare visit to the CNEE, during which hedated that EEGSA would accept a
10% increase in the VABP8 The CNEE could not rely on studies that resulteduch
disparate conclusions and that were not in lindr wibhat EEGSA was willing to accept
through direct “negotiation” with the CNEE.

267

268

al ejercicio de su competencia y otros aspectoscqueibuyan a
determinar los hechos.

Ibid, p. 29 (Emphasis added). Unofficial English tfatisn. In its original Spanish language it reads:

[...] Pretender que la Comisién Pericial pudiera tan& funcion
dirimente de un conflicto y reconocerle competergaaa emitir
una decisién vinculante, es contrario al decantadocipio de
legalidad [...] [AJtenidos estrictamente a la Ley @mal de
Electricidad, la facultad de aprobar pliegos taidf corresponde a
la Comisién Nacional de Energia Eléctrica y de aima manera,
directa o indirectamente, a una comision perigaya naturaleza
ha sido considerada.

SeeSection V.E.4 below.
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161.

162.

163.

This lack of reliability is also confirmed by thepinion of the Expert Commission,
which concluded that the model and the databassepted by Bates White were not
auditable, lacked the necessary link and trac#pB#i as well as the supporting
databasé’? In its opinion, the Expert Commission stated tiitathould include the links

between all the models constructed such that ssmilations can be reproduc¢eand

that they must be capable of “being corroboratetheyCNEE"’271 Moreover, the study

did not contain the international reference prittest were necessary for the CNEE to
evaluate the prices used by Bates White in the h¥@derhe VNR was also

overvalued’3

In light of the above, the CNEE concluded thabitild not use the Bates White study to
establish the VAD and tariffs. The CNEE rightly enstood that the LGE not only
allowed, but in fact required it to approve a fastudy that it considered reliable. The
VAD approved by the CNEE was calculated followirigctly technical criteria, based
on a study by a prequalified independent consyltdn® well-known company Sigla,
which had worked for EEGSA in previous occasionst$osatisfactior#’4 Therefore,
TGH’s complaint regarding the rejection of the BaWhite study and approval of the

Sigla study is without merit.

e. Calculation of the VAD

TGH continues to complain that the VAD approvedtiy CNEE was too low and that

the calculation contained technical-financial es3f TGH is wrong. It is important to

269

270

271

272

273

274

275

Report of the Expert Commission, July 25, 2@®&ibit R-87, pp. 15-17, 40-41, and 70-71.
Ibid, pp. 40-41.

Ibid, pp. 17 (Emphasis added).

Ibid, pp. 33—-36.

SeeReport of the Expert Commission, July 25, 20B8hibit R-87, pp. 82—83 (Underground Networks),
pp. 78-79 (Output by Transformer Substation), (39 (Connections).

Sigla S.A. — Electrotek S.A., Technical OfferRarticipate in the Supervision of Load Characteiora
Studies (EEC) and the Components of the Value-Addedistribution (EVAD), October 15, 2007,
Exhibit R-45, pp. 4647, (including a letter from Miguel Frasen Calleja, Manager of Planning and
Control at EEGSA, to Luis Sbertoli, President ofl&j October 13, 2005%ee alsaCounter-Memorial,
par. 322.

Reply, pars. 200-207.
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164.

165.

166.

note that what TGH requests is that this Tribupplace the CNEE and repeat the whole
tariff review, as if it were a regulatory agencyig falls outside the competence of this
Tribunal. Any supposed technical-financial errommenitted by the CNEE or its
independent consultants cannot constitute violatioh the international minimum

standard on the part of the Guatemalan State.

As stated in the Counter-Memorial, the calculatddrthe VAD is a complex technical
operation that the LGE regulates as follows: it meflect the “average cost of capital
and operation of a benchmark efficient company ajoey in a given density area”
(Article 71); it must include as its basic compaotsetite “[c]ost associated with the user,

regardless of its demand for power and energy Jvdieage distribution losses,” “[c]osts
of capital, operation and maintenance associatéd distribution” as basic components
(Article 72); the cost of capital is calculated daon the “New Replacement Value of

an economically designed distribution network” (£le 73)276

THE ALLEGATIONS OF ARBITRARINESS OF THE CNEE ARE MERE LABELS WITHOUT
ANY BASIS WHATSOEVER

One of the adjectives most favored by TGH to charae the conduct of the CNEE is
“arbitrariness.2’7 It is interesting that despite the use of suclsagonalist terminology,
TGH'’s legal analysis of the concept of arbitrarsés limited to a single paragraph of
the Reply278in which it only seeks to respond to Guatemalaigiments regarding the
concept of arbitrariness as defined in the decisibthe International Court of Justice
(ICJ) in theELSIcase.

In that paragraph, TGH agrees with the conceptrbitrariness used LSt TGH,
however, does not appear to have understood thaingeaf that concept. The ICJ

stated as follows:

276

277

278

LGE, Exhibit R-8, Arts. 71-73; Counter-Memorial, par. 521.

See for example, Reply, paragraphs. 3, 8, 15, 89, 160, 181, 228, 244-246, 249, 251, 253, 292, and
section IILA.1.

Reply, paragraph 237.
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167.

168.

169.

Arbitrariness is not so much something opposed tola of
law, as something opposed to the rule of law [...].

Thus, the Mayor’s order was consciously made inctingext
of an operating system of law and of appropriateedies of
appeal, and treated as such by the superior adratie
authority and the local courts. These are notldhalmarks of
an “arbitrary” acg’?

TGH does not analyze, or even cite, this passagee tlhat arbitrariness relates to acts
that do not respect the principles of the rulean¥,lor in other words, the principle that
all public authorities are subject to the rulelod taw; there is no arbitrariness when the
acts of a public authority, though worthy of crigim, are taken in the context of a well-

functioning legal system that provides appropriagal remedies.

Furthermore, international case law rejects thesipday of speaking of arbitrariness in
circumstances in which the attacked act of a pubttty “constituted the normal
exercise of the regulatory dutfé8% or is ‘the result of rational decision-making
processe®8l, or has been undertaken “in the course of exegists statutory
obligations to regulate?82 TGH does not analyze these precedents, or arhedittors

that are relevant to determining arbitrariness.

As stated above and explained in a previous seeffoime actions of the CNEE on

which TGH bases its claim do not fall under anyhafse instances of arbitrariness:

a. The CNEE acted in the normal exercise of its reguaduties, powers and

responsibilities;

279

280

281

282

283

Elettronica Sicula S.p.A. (ELSI) (USA v. Italj®989] ICJ Rep 15, July 20, 198%&xhibit RL-1,
paragraphs 128-129.

Ronald SLauder v. Czech Republ{€NUDMI Case) Final Award, September 3, 20Bxhibit CL-38,
paragraph 255.

LG&E Energy Corp., LG&E Capital Corp. and LG&E Imteational Inc. v. Argentine Republ{€IADI
Case No. ARB/02/1) Decision regarding Liability,t6lmer 3, 2006Exhibit CL-27, paragraph 158.

Genin et al. v. Republic of Estonf&IADI Case No. ARB/99/2) Award, June 25, 20@&Ekhibit RL-3,
paragraph. 370.

SeeSection V.E below.
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170.

171.

172.

b. Its decisions were the result of rational decisioaking processes;

c. The CNEE interpreted and applied the regulatorsnéaork according to its
best knowledge and belief, and subjected itsedfldaimes to the principles of
the rule of the law, and defended its positiornm Guatemalan courts;

d. The decisions of the CNEE were made in the cortéxt well-functioning

legal system in which legal remedies were avaitaduel

e. The position of the CNEE was upheld by the Constial Court on the
basis of Guatemalan law, in decisions that werd-rgaksoned and well-

founded.

In short, to use the words of the ICJ LS| there are no “marks of an ‘arbitrary’

act.2s84

Aware of this, TGH now seeks to fabricate some pugual arbitrariness based on e-
mails exchanged between the CNEE and engineer Redmmugent when he was its
independent consultant for the tariff study anderlaa member of the Expert
Commission. These messages do not contain anytjuiestionable, as explained above

and in greater detail beloz#&°

THE DOCTRINE OF LEGITIMATE EXPECTATIONS DOES NOT APP LY IN THE CONTEXT OF
THE MINIMUM STANDARD , AND IN ANY CASE TGH DOES NOT DEMONSTRATE ANY
VIOLATION OF LEGITIMATE EXPECTATIONS

TGH states that Guatemala admits that the minimtamdsird censures violations of the

legitimate expectations of the invest. This is incorrect. As seen abdi#@,the

284

285

286

287

Elettronica Sicula S.p.A. (ELSI) (USA v. 1tah989, ICJ Rep. 15, July 20, 19&%hibit RL-1, paragraph
129.

Seeparagraphs 43, 326—-330 below.
Reply, par. 229.
Seepars. 7%kt seq.
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173.

174.

doctrine of legitimate expectations does not applyhe context of the international
minimum standard, as the practice ammnio juris of the state parties to the Treaty

demonstrates. In any case, TGH does not demonstrateviolation of legitimate

expectations.
1. TGH continues to assert legitimate expectations gerated before it was
created

TGH seems surprised that Guatemala objected toefexyence in the Memorial to
alleged legitimate expectations that it purporteattguired or that were generated at the
time of the privatization of EEGSA, when TGH didtneven exist. It states that
“Respondent thus resorts to attacking Claimant dttempting to benefit from the
legitimate expectations of its affiliated companiegshe TECO group” and “[w]ithout
cause, Guatemala attacks Claimant for using TGH HBGO interchangeably in its
Memorial.”288 With all due respect, Guatemala cannot be helgoresble for the
superficiality and frivolity with which TGH has tatéed this issue, particularly taking
into account the centrality of the argument of tiegate expectations to TGH’s case.

This is not a groundless attack.

It is worth reiteration of the facts. In its Notio&é Arbitration, TGH merely stated that its
investment in EEGSA was “indirect,” without giviramy explanation or providing any
supporting documentation in this regd#éin its Memorial, TGH did not even mention
this issue. However, during the document requestgss, Guatemala discovered that
TGH was only created in 2005 and that it only ageplits indirect interest in EEGSA in
that same year. Guatemala called TGH’s attentiotiitofact and requested additional
documentation, which TGH refused to produce. Onhemw Guatemala requested the
Tribunal to intervene did TGH agree to produce aoguments, citing “inadvertent
misstatements” when stating that it had ownedtsrest in EEGSA since 1999,

288

289

290

Reply, par. 8 and note 1354.
Notice of Arbitration, pars. 14, 26.
Letter from White & Case to Freshfields datedudam 13, 2012Exhibit R-148.
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175.

In light of this, Guatemala demonstrated that tliepprted expectations of TGH in

1998, on which most of its claim is based, wereamy completely unfounded, but also
could not be such because at that time TGH hackewen been created. For example,
using the definitions “Claimant” and “TECQO” used D§H to refer to itsel#3!

(@  “in the late 1990s, Guatemala sought and obtairmed fClaimant

[...]7 292

(b) “Claimant [TGH] decided to invest in EEGSA as pafta consortium
[...]" 2%

(c) “In April 1998, Salomon Smith Barney prepared a liRti@ary
Information Memorandum [.], which was sent to the strategic investors,
including TECO [TGH]?294

(d) “TECO [TGH] was interested in investing in EEGSAdabelieved that

its privatization [...]"295,

(e)  “[t]he laws [...] were central to [TGH’s] decision fmarticipate in the bid
to privatize EEGSA [...]"29%,

) “TECO [TGH] performed extensive due diligence [.2%;

(@)  “[lln promoting EEGSA’s privatization, Guatemalafanmed potential
investors, including TECO [TGH], [...]?®8

201

292

293

294

295

296

297

298

According to par. 1 of the Memorial, Claimantliso referred to as “TECO” in the Memorial.
Memorial, par. 3.

Memorial, par. 45.

Ibid, par. 49.

Ibid., par. 56.

Ibid., par. 57 Seethe version of the Memorial in English, in whighs clear that “our decision” refers to
Teco.

Ibid., par. 59.
Ibid., par. 278.
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177.

178.

In fact, all of the expectations that TGH allegeshave had with respect to the
regulatory framework (which are completely mistakeme based on its purported
understanding of such framework in 1998 and onptinported assurances or promises
given to TGH when EEGSA was privatized. This isadigimpossible.

In its Reply, TGH responds that this is not impotthecause TGH is part of the Teco
Group and, therefore, the expectations that otberpanies of the group had in 1998
were automatically and retroactively transferred @H when it was created in 208%.

However, given the importance of the concept ofitimgte expectations, a much

detailed and careful analysis than this is required

The issue of when and how a company acquires nekteawledge or such knowledge
can be attributed to it (for example, an expectgtie a complex legal issue that is even
more complex when it relates to the transfer of hsumowledge. In normal
circumstances, a company is attributed the knovdeafgthe bodies that, according to
the company’s bylaws and domestic corporate lavkentiecisions that are binding on
the company, or the knowledge of duly appointechesyand delegates. The issue is very
simple. If TGH did not exist in 1998, it could nohve acquired any expectation at that
time. No one could have transferred or impartech sxpectation or knowledge to it,
however mistaken it may have been. It was also gsipte to attribute such knowledge
or expectation to it based on its mere participatrothe same company group, which
participation did not even materialize until seyears later. As noted above, knowledge
is acquired, attributed, and transferred throughcbmpany bodies, and must be proved.
A simple reference to being a member of a groumatexclude this analysis. TGH’s
theory would require inquiring and demonstratingatvthe expectations were of each
company of the group in relation to the investmenGuatemala, including the parent
company, because according to TGH all of these eomep could have transferred
expectations to TGH and to all the group comparniiéss would lead to an absurd line

of inquiry.

299

Memorial, pars. 267-271.
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180.

181.

TGH refers to cases in which it was held that amestor could have legitimate
expectations even without having participated i ittitial investmen$® While this is
right, it is must be noted that such expectatiorexew in all cases, only those
demonstrably created in the investor in questidhatime it made its investment (in the
case of TGH, in 2005), not those of the originalestor that was not a party in the
process. The case law is clear in that the legignexpectations that are protected by
international law are those of each investor at time they have made their
investmeng®! The problem is that TGH has only invoked expecteti purportedly
generated in 1998.

In Total v. Argentinafor instance, it was held that the claimant cauddl have had any
legitimate expectations that derived from the terptecess years before the investment
was made. In the words of the tribunal:

The Tribunal does not need to analyse the importhoge
provisions because Total did not take part in tiddibg
process in December 1992. Therefore, on the basne degal
principles highlighted above, Total cannot invoke Bidding
Rules as a promise on which it could have reliecenwit
invested in the gas sector in 2001. The situatibfatal is,
therefore, different from that of the foreign inte@s who had
participated in the privatization and, consequenithyoked
their reliance on the bidding rules in other digs3¢2

Although this is obvious, TGH insists in arguingathits expectations purportedly
derived from “specific representations” made by ®Wowmla “during EEGSA'’s

privatization process in 1998% such position must be rejected.

300

301

302

303

Ibid, par. 270.

Parkerings-Compagniet AS v. Lithuan#CSID Case No. ARB/05/8) Award, September 11, 2200
Exhibit RL-10, par. 331.

Total S.A. v. Argentine Repub(iiCSID Case No. ARB/04/1) Decision on LiabilityePember 27, 2010,
Exhibit CL-70, par. 148.

Reply, par. 268.
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183.

2. In any case, TGH’s argument of legitimate expectatins has no legal or
factual support

a. The fair and equitable treatment standard does pobtect expectations
other than those based on specific commitmentsegfdl stability, which
do not exist here

TGH has yet to provide a single example of a casghich the international minimum
standard was applied and in which a violation ef standard was found on the basis of
a breach of legitimate expectations. It continuesefer to precedent on the fair and
equitable treatment standard that is independemh ftustomary international |4
TGH argues that there is no difference betweenrimmum standard and the fair and
equitable treatment standard, but this is incorrast explained abov8> Guatemala
reiterates that the doctrine of legitimate expeatet does not apply in the context of the
international minimum standard. The analysis irs teection is, therefore, without

prejudice to Guatemala’s position on this subject.

Furthermore, as demonstrated by Guatemala in th@&nt€eMemoriaB% the
autonomous fair and equitable treatment standahictwis not the relevant standard in
this case) does not protect any expectation ofinlaiestor. In particular, it does not
protect the mere ordinary expectations of an irorestat a public authority will not
breach an administrative contract or will not cormamy irregularity in applying the
regulatory framework. Nothing of the sort has ocedrin this case, but what is
important is that these are questions of domeatic Which are to be resolved by the
national courts. Otherwise, any regulatory or cacttral breach, or small amendment of
a regulation, would automatically constitute a a&twn of international law.
International protections would become nothing mtvan the mere application of
domestic law, and any adjustment or evolution teegulatory framework would be
prevented. The case law cited above, regardindaittethat a mere domestic unlawful
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Ibid, pars. 254-260.
Seepars. [79t seq.
Counter-Memorial, pars. 460-467.
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act by a regulator does not give rise to a breddheointernational minimum standard

and the fair and equitable treatment rule, is diehis regard.

It is worth recallingParkerings v. Lithuaniain which the tribunal held:

It is evident that not every hope amounts to aneetgiion
under international law. The expectation a party ao
agreement may have of the regular fulfillment ofe th
obligation by the other party is not necessarilyeapectation
protected by international law. In other words, tcacts
involve intrinsic expectations from each party tltt not
amount to expectations as understood in internaitidsw.
Indeed, the party whose contractual expectatiomsrastrated
should, under specific conditions, seek redressorbefa
national tribunal. As stated by the TribunalSaluka, “[t]he
Treaty cannot be interpreted so as to penalise eachevery
breach by the Government of the Rules or regulatitm
which it is subject and for which the investor nreyrmally
seek redress before the courts of the host 3téte

The legitimate expectations that are protectedhay dbligation of fair and equitable
treatment are something else. They arise from Bpegiarantees or commitments given
by the state naio alter the legal framework in force at the tithe investment is made.
The most classic example is a legal stability atausthe contractual arrangements that
serve as the basis for the investment. In the wofdse tribunal inrParkerings

It is each State’s undeniable right and privilegexercise its
sovereign legislative power. A State has the righenact,
modify or cancel a law at its own discretion. Sdge the

existence of an agreement, in the form efabilisationclause
or otherwise, there is nothing objectionable abdhé

amendment brought to the regulatory framework &gsat

the time an investor made its investment. As aenait fact,

any businessman or investor knows that laws wiblhes over
time. [...]

307

Parkerings-Compagniet AS v. Lithuan#CSID Case No. ARB/05/8) Award, September 11, 2200
Exhibit RL-10, pars. 344. (Underlining added, italics in thegoral). See alscGustav F W Hamester
GmbH & Co KG v. Republic of GhafiCSID Case No. ARB/07/24) Award, June 18, 208%hibit RL-
14, pars. 335-337.
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[...] an investor must anticipate that the circumsé&mncould
change, and thus structure its investment in cadapt it to
the potential changes of legal environm¥At.

This is fully applicable to the case at hand. Thetdne of legitimate expectations does
not apply to cases of regulatory breaches (whigtihérmore, have not occurred in this
case), but to cases involving fundamental changekda legal framework that infringe

upon specific commitments of legal stability norlpalontained in a stability clause.

TGH replies that legitimate expectations can besgaed by the regulatory framework
alone. This is incorrect. In the absence of stgbdiauses, legitimate expectations can
arise only out of specific commitments or promisegde to the investor not to alter the

regulatory framework. As the tribunal statedeiDF v. Romania

The idea that legitimate expectations, and theeefBET,
imply the stability of the legal and business framagk, may
not be correct if stated in an overly-broad and uatifed
formulation. The FET might then mean the virtualelzing of
the legal regulation of economic activities, in tast with the
State’s normal regulatory power and the evolutignar
character of economic life. Except where specifionuses or
representations are made by the State to the oyéise latter
may not rely on a bilateral investment treaty akiral of
insurance policy against the risk of any changeghe host
State’s legal and economic framework. Such expectat
would be neither legitimate nor reasonable.

Further, in the Tribunal’s view, the FET obligati@annot

serve the same purpose as stabilization clausesfispky

granted to foreign investo?&?
The tribunal inAES v. Hungaryuled in the same way in a dispute related totedy
generation. IPAES,the claimants argued that the adoption of two dexcthat changed
the existing regime and established controlledgsribad frustrated their expectations

and violated the fair and equitable treatment steshdn the words of the tribunal:
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Parkerings-Compagniet AS v. Lithuan{@CSID Case No ARB/05/8) Award, September 11, 2007
Exhibit RL-10, pars. 332-333 (Emphasis in the original).

EDF Services (limited) v. Roman{lCSID Case No. ARB/05/13) Award, October 8, 20B%hibit RL-
13, pars. 217-218.
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A legal framework is by definition subject to changs it
adapts to new circumstances day by day and a Istatehe
sovereign right to exercise its powers which inelud
legislative acts.

[.]

In this case, however, the Tribunal observes tlaspecific
commitments were _made by Hungary that could lintst i
sovereign right to change its law (such as a stalgilause) or
that could legitimately have made the investoresaithat no
change in the law would occur

[.]

In these circumstances, absent a specific committritem
Hungary that it would not reintroduce administratipricing
during the term of the 2001 PPA, Claimants canmopgrly
rely on an alleged breach of Hungary's Treaty d@ilan to
provide a stable legal environment based on theaggs of
Act XXXV and the Price Decrees. This is because any
reasonably informed business person or investowgknihat
laws can evolve in accordance with the perceivddigad or
policy dictates of the timeX9

189. TGH cites the award ifotal v. Argentinain support of its position that “no such
specific guarantee is necessary for a fair andtalgjei treatment standard violatiot¥
But, like in the awards cited above, the tribumalTiotal also stated that specific

commitments are required:

[Slignatories of such treaties do not thereby wrlish their
regulatory powers nor limit their responsibility amend their
legislation in order to adapt it [...] [T]he leg&gime in effect
in the host country at the time of the investmentatper se
covered by a “guarantee” of stability due to theemfact that
the host country entered into a BIT with the coynif the
foreign investor. A specific provision in the BliEelf or some
“promise” of the host State, are required to thifea so
rendering such an expectation legitimftgRepresentations
made by the host State are enforceable and jushiéy

310 AES Summit Generation Limited and AES-TISZA EROMUK Hungary(ICSID Case No. ARB/07/22)
Award, September 23, 201Bxhibit RL-24, pars. 9.3.29, 9.3.31, 9.3.34.

311 Reply, pars. 258 and 260, 263.
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investor’s reliance only when they are made spallfi to the
particular investor [...]Jlegislative provisions.grdations of a
unilateral normative or administrative nature, neb
specifically addressed, cannot be construed as ifigpec
commitments that would be shielded from subseqciesges
to the applicable law

[.]

In light of the above principles, the Tribunal doest agree
with Total’s argument that the legal regime (theipg rules)
that Argentina changed was the object of a “profnise
Argentina that was binding on Argentina, and onchihTotal
was entitled to rely (“legitimate expectations”) asnatter of
international law It is immaterial in this respect whether or
not the “radical” changes in the Electricity Lawgie that
Total complains of are also in breach of Argentnéw
and/or represent a use by SoE of its power in gigsceof the
Electricity Law312

TGH also refers to the award 8uez v. Argentinds3 It is notable how TGH omits the
part of the citation that is not favorable to itchase it completely contradicts its
position. TGH says that the tribunal in the cas8wéz v. Argentingpecifically stressed
the fact that the Claimant “attached great impartato [Guatemala’s] tariff regime ...
and the regulatory framework. Indeed, [its] ability make a profit was crucially
dependent on it314 This is purportedly a citation from tlf&uezaward. But notice what

TGH omits from the passage (the underlined portion)

[T]he Claimants attached great importance to th# tagime
stipulated in the Concession Contraamd the regulatory
framework. Indeed, their ability to make a profiasmcrucially
dependent on it.

312

313

314

Total S.A. v. Argentine RepubliiCSID Case No. ARB/04/1) Decision on LiabilityePember 27, 2010,
Exhibit CL-70, pars. 309, 31(Bee alsgars. 117, 119, 120 regarding measures relatdgetgas sector.

Reply, par. 259.

Ibid, par. 263 citingSuez, Sociedad General de Aguas de Barcelona &d\.lraerAgua Servicios
Integrales del Agua S.A. v. Argentine RepulllzSID Case No. ARB/03/17) Decision on Liabilitily
30, 2010Exhibit RL-17, par. 212.
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The passage omitted by TGH is fundamental. In atieAtine cases relating to the
emergency legislation that abolished the tarifiimegs for public services, the tribunals
linked the concept of legitimate expectations ®‘&pecific commitments” that resulted
from including the fundamental elements of the taguy framework in the concession
contracts (which incorporated, for example, altfeé principles that were applicable to
the tariff review), in the bidding terms pursuaatwhich the investors acquired their
interests in the local companies, the explanatogulars that the Government sent to
investors in response to their specific questidmmiathe tariff reviews, etc.

For example, the complete paragraph from which T&3tiacts the above citation reads

as follows:

The Concession Contra@nd the legal framework of the
Concession described above clearly meet the conditi
proposed in the cases just referred to. They setndihe
conditions offered by the Province at the time tlhia¢
Claimants made their investment; they were notbéisted
unilaterally but by the agreement between the Rmai
authorities and the Claimants; and they existed wede
enforceable by law. Like any rational investor, thlaimants
attached great importance to the tariff regimeussited in the
Concession Contracdnd the regulatory framework. Indeed,
their ability to make a profit was crucially depend on it.
The importance of the tariff regime was underscoegdn
before the bidding took place, as showater alia by the
clarifying circulars §irculares aclaratoria$ issued by the
Province _in_response to questions raised by bidders
concerning the terms of the Article 11.4.4.2 of fiedel
Contract concerning tariff revisionparticularly with respect
to changes in exchange rates and financial codteser
expectations of the Claimants were later includedthe
Concession Contract, a document which certainlieces in
detail the Claimant’s legitimate expectatipas well as those
of the Province. In view of the central role thHa¢ Concession
Contract and legal framework played in establishing the
Concession and the care and attention that theirfée®v
devoted to the creation of that framework, the i@hit’s
expectations that the Province would respect thec€ssion
Contract throughout the thirty-year life of the Concession
were legitimate, reasonable, and justified. It waseliance on
that legal framework that the Claimants investeldstantial
funds in the Province of Santa Fe. And the Proverainly
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194.

195.

recognized at the time it granted the Concessiontht®
Claimants that without such belief in the relidiliand
stability of the legal framework the Claimants deed any
investor — would never have agreed to invest invthger and
sewage systems of Santa¥e.

Therefore, far from supporting its position, thiscision is unfavorable for TGH. In
Suez the tribunal assigned “great” importance to th@rgntees expressly contained in
the concession contract and did not base its csineciuegarding expectations merely on

the regulations.

More recently, in theEDF et al. v. Argentinaaward, also concerning the impact of
Argentine emergency measures on a concession regagtectricity transmission and

distribution, the tribunal held that Argentina hadlated the fair and equitable treatment
standard by failing to abide by “specific commitrtegrconcerning the calculation of the

tariffs in dollars. According to the tribunal:

Had the provisions in the Currency Clause [of tlem¢2ssion
Contract}16 not existed, pesification and failure to restdre t
economic balance might not have figured as unfaid a
inequitable treatmenst.’

Other awards, the majority of which are selectiveied by TGH, also refer to the
specific commitments contained in the concessiartraots, and not exclusively to the
regulation, as a source of legitimate expectatiéhacademic commentary is also clear.

Professor Moshe Hirsh, for example, explains:
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Suez, Sociedad General de Aguas de Barcelona 8dAnterAgua Servicios Integrales del Agua S.A. v.
Argentine Republi¢ICSID Case No. ARB/03/17) Decision on Liabilityuly 30, 2010Exhibit RL-17,
par. 212. (Emphasis added).

EDF International S.A., SAUR International, LeénriR@paciones Argentinas v. Argentine Republic
(ICSID Case No. ARB/02/23) Award, June 11, 20&#hibit RL-30, par. 81.

Ibid, par. 1010. The “Currency Clause” was part of Sub#git 2 of the Concession Contra8eepar. 81.

See e.g.,CMS Gas Transmission Company v. Argentine Repyl@is|D Case No. ARB/01/8) Award,
May 12, 2005Exhibit CL-17, pars. 133, 277.G&E Energy Corp., LG&E Capital Corp. and LG&E
International Inc. v. Argentine Republ{¢CSID Case No. ARB/02/1) Decision on Liabilityct@ber 3,

2006, Exhibit CL-27, pars. 119-120;impregilo S.p.A. v. Argentine Republ{¢CSID Case No.

ARB/07/17) Award, June 21, 201Exhibit RL-31, pars. 320-325.
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Investors’ expectations created by contractual, isem
contractual arrangements, promissory statementspecific
representations may generate ‘legitimate expecisitio
protected by the FET principle. The host stategulatory
measures alone are insufficient in forming legitina
expectations protected by FET clau&®s.

In the present case, there is no specific promiseommmitment that was reneged by
Guatemala on which TGH could rely upon. Much to toatrary, aside from the fact
that in this case there has been no modificatioanyf basic premise of the regulatory
framework, in the Agreements under which EEGSA afss; EEGSA, and therefore
TGH, fully accepted all legislative and regulatchanges:

[It] agrees to comply with all the provisions setth in the
General Law of Electricity and its Regulations avdification
they suffer and the other reqgulations and provsidhat
generally apply...].320

The key questions here are what are the legitireapectations that TGH claims to
have, and from which specific commitments grantgdGuatemala do they arise?
Interestingly, a description or listing of theseegtations cannot be found anywhere in

the entire Reply.

In the section devoted to its legitimate expectesjof GH provides only one basis for

such expectations regarding the tariff regime:

Memorandum of Salediscussed,inter alia, the tariff
calculation regime and the role of the Expert Cossioin,
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M. Hirsch, “Between Fair and Equitable Treatmantl Stabilization Clause: Stable Legal Environment
and Regulatory Change in International Investmeatvl (2011) 12:6 The Journal of World Trade
Investment and Trade 788xhibit RL-25, p. 784.

Authorization Agreement for the Departments ofa@mala, Sacatepéquez and Escuintla, entered into
between EEGSA and the Ministry of Energy and Miriday 15, 1998Exhibit C-31, Clause 20; Final
Electricity Distribution Authorization Agreementrfthe Departments of Chimaltenango, Santa Rosa and
Jalapa, February 2, 1998xhibit R-20, Clause 20 (Emphasis added). Unofficial Englisimglation. In

its original Spanish language it reads:

[S]e obliga a cumplir con todas las disposicionesvigtas en la
Ley General de Electricidad y su Reglamento o nicatifones
gue estos sufran y demas reglamentos y normas eme de
aplicacién general [...].
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noting that “VADs must be calculated by distribstoby
means of a study commissioned [by] an engineerimg,’f
and that the CNEE *“will review those studies and ozake
observations, but in the event of discrepancy, en@ssion

of three experts will be convened to resolve the
differences.321

In other words, all of the expectations that TGH/ssa has with regard to the
supposedly limited authority of the CNEE and thendimg role of the Expert
Commission go back to a Sales Memorandum prepareddank several years prior to
its incorporation as a company that says that “VARsst be calculated by distributors
by means of a study commissioned [by] an engingdiim,” and that the CNEE “will
review those studies and can make observationsjnbttie event of discrepancy, a

Commission of three experts will be convened tolkesthe differences.”

Notably, these excerpts from the Sales Memorandomad state that the authority of
the CNEE with respect to tariffs is limited and tthhe Expert Commission has the
power to issue binding decisions or to approvetdngf studies. Much to the contrary,
the Memorandum is clear about the power of the CiéE&pprove the VAD studies and
set tariffs322

TGH alleges that it understood, based on this decuation and on the regulatory
framework in general, that the Expert Commissia@gort was binding and that the
CNEE could not disregard the study produced bydik&ibutor’'s consultant. However,
Guatemala cannot be blamed if TGH (or rather, arofteco group company) wrongly

interpreted the regulatory framework. No specifisslaances were given by any

321

322

Reply, par. 264.

Salomon Smith Barney, “EEGSA: Sales MemoranduMgy 1998, Exhibit R-16, p. 55, where it
explains:

The basic functions of the [CNEE] are, among othérgs, [...] to set the
tariffs as determined by law [...]. The Commissiaornfially a specialized
group under the MEM [Ministry of Energy and Mineslhich has
operational and budgetary independence, is thdatgy and supervisory
entity for the electricity sector. The basic funas of the Commission are:
(1) to enforce the law [...], (4) to regulate tariffier transmission and
distribution [...].
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Guatemalan agency that the legal framework woulthtegpreted in the way that TGH

interprets it in this arbitration.

The expectations held by TGH could not have besedan the regulatory framework
either, since there is nothing in it that would pot TGH’s alleged expectations. It is
also worth noting that despite the fact that TGHhegds that the Teco group had
conducted a process of due diligence on the Gu#emegulatory frameworkZ3 when

Guatemala requested the documentation gatheredgisuch process? TGH did not

submit one single document from the supposed digedce conducted at the time it
made its investment in 2005 or from the time whreocompanies of the group bought
a stake in EEGSA in 1998° It is unusual that a sophisticated American comgpan

would not have sought legal advice when makinghaestment of this magnitude.

Despite this, TGH insists that the “Claimant neagfshad expectations at the time of
its investment, which it drew from the legal angukatory framework.” This begs the
guestion: What was TGH’s understanding of LGE Aeti4(c), which provides that “the
[CNEE] shall have [...]the following functions [...] dpefining the transmission and
distribution tariffs, [...] as well as the methodojofpr calculation of the same”? And
LGE Article 60, which establishes that the CNEE rapps “costs for the distribution
activity” (the VAD)? And LGE Article 61 that readtariffs [...] shall be determined by
the Commission by adding the power and energy attgun cost components [...] with
the components of efficient costs of distributiofthe VAD)? Or what about LGE
Article 71 that provides that “[T]he tariffs [...] alt be calculated by the Commission as

the sum of the weighted price of all the distrdyyburchases, referenced to the inlet to
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TGH argued that “[ijn addition to analyzing the newdk@nd regulatory framework established by
Guatemala for its electricity sector, TECO perfodnegtensive due diligence.” Memorial, par. 58e also
Gillette, Appendix CWS-5, par. 8.

Seeletter from Freshfields to White & Case dated Nuober 7, 2011Exhibit R-142, Documentation
A.2.

Also naotice that, according to the public tendescedure for EEGSA shares, interested companiglsl co
conduct consultations or request clarification witlgard to the regulatory framework applicablehe t
activity. Teco did not find it necessary to condany consultations or make any comments regardiag t
role of the regulator and/or its powers and attdbuNeither did it conduct any consultation regagdhe
role of the Expert Commission, the nature of itsxagm or the procedure to be followed after suchimm
was issuedseeCounter-Memorial, par. 228)
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the distribution network, and the Value-Added fastlbution (VAD)"? And what was
its understanding of RLGE Article 82 (“supply co$ts the calculation of the Base
Tariffs and per voltage level, shall be approvedthy Commission”)? Did it ever
consider the meaning of RLGE Article 83, which esathat “[t]he following shall not be
included as supply costs [...] costs that in the igpirof the Commission [the CNEE]
are excessive or do not correspond with the exemisthe activity’? Did it question
RLGE Article 92 which establishes that the tariffidies “must be approved by the
Commission”? And RLGE Article 99 that reads “onbe tariff study referred to in the
previous articles has been approved, the Commisdialt proceed to set the definitive
tariffs”? On what basis did it believe that by stgt“the Expert Commission shall
pronounce itself on the discrepancies” LGE Artictecreates an arbitral tribunal whose
decisions are binding as regards the approvaleoflisiributor’s tariff study?

204. It seems that TGH has never asked itself any cfetlygiestions. If it has ever done such
inquiry, of which there is no evidence, and if ugmng so it concluded that the powers
of the CNEE were limited and that the Expert Consmis had a binding role in the
approval of the VAD, then it was materially mistakegiven that the regulatory
framework states nothing to this effect, but rattles opposité2¢6 TGH cannot now
blame Guatemala for its own mistakes. Guatemalantede no specific commitment
that would support TGH’s interpretation of the riegory framework.

b. The fair and equitable treatment standard censudy fundamental

departures from the regulatory framework that viaéalegitimate
expectations, which has not occurred in this case

205. TGH does not provide a response to Guatemala’snegt that the doctrine of
legitimate expectations not only requires specdmmmitments in order for such
expectations to form (which do not exist in thiseg but that the frustration of such
expectations requires that the legal framework re&ldmentally destroyed, which has

also not occurred here. TGH simply does not addressssue.

326 Seepars. 113-117 above.
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It is nonetheless worthwhile to review this aspeftthe doctrine of legitimate
expectations given that TGH cites awards where phisciple was established, but
appears not to have realized its significance. Sawards concern the cases that arose
out of the adoption of the emergency legislatioAigentina in 2002. In those cases, the
claimants complained about the destruction by eerarg legislation of fundamental
aspects of the regulatory and contractual framevagmglicable to the public utilities
sector in Argentina, including the electricity tsamssion and distribution service.
Argentina had passed legislation abolishing theviprons regarding the calculation of
tariffs for public utilities and their review in ¢hevent of devaluation and inflation. This
is clearly a much more serious scenario than tleeabnssue in this case. TGH’s claim
concerns a dispute over the interpretation andesodertain rights of the distributor
(and the regulator) in the context of a tariff ewj not their abolition.

The awards issued so far on these questions deratn#tat only those measures that
destroy a fundamental aspect of the legal framewark capable of violating the

legitimate expectations of an investor@MmS for example, the tribunal said:

The measures that are complained of did in facireint
transform and alter the legal and business enviemiomder
which the investment was decided and made. Thaisksmn
above, about the tariff regime and its relationshigh a dollar
standard and adjustment mechanisms, unequivochbws
that these elements are no longer present in themee
governing the business operations of the Claimant

[..]

It is not a question of whether the legal framewwmight need
to be frozen as it can always evolve and be adapied
changing circumstances, but neither is it a quesifovhether
the framework can be dispensed with altogettieen specific
commitments to the contrary have been made. Theofw
foreign investment and its protection has been ldpee with
the specific objective of avoiding such adversalegfects32?

327

CMS Gas Transmission Company v. Argentine Rep(l@i8ID Case No. ARB/01/8) Award, May 12,
2005,Exhibit CL-17, pars. 275, 277 (Emphasis added).
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Along the same lines, ihG&E v. Argentina the tribunal found that Argentina had
violated the fair and equitable treatment standgrthtroducing fundamental changes to
the regulatory and contractual frameworks, whialstirated the legitimate expectations
of the investor:

Specifically, it was unfair and inequitable to passlaw
discarding the guaranteg..] that the tariffs would be
calculated in U.S. dollars and then converted p&sos. |...]

Argentina acted unfairly and inequitably when iematurely
abandoned the PPI tariff adjustments and essentiaike
tariffs [...] it refused to resume adjustmernits.] History has
shown that the PPI adjustments that were supposebke t
postponed_have been abandoned completglg are now
being “negotiated” away.

[..]

Likewise, the Government’s Resolution No. 38/021&x5 on
March 9, 2002, which ordered ENARGAS to discontirlie
tariff reviews and to refrain from adjusting tasifér prices in
any way, also breaches the fair and equitable neait
standard.

[...] But here,_the tribunal is of the opinion thatg&ntina
went too far by completely dismantling the very dkg
frameworkconstructed to attract investges.

Likewise, the award iBG Group v. Argentinatates:

Argentina [...] entirely altered the legal and busse
environment by taking a series of radical meastststing in
1999 [...] Argentina’s derogation from the tariff regg,
dollar standard and adjustment mechanism was anid is
contradiction with the established Regulatory Fraork as
well as the specific commitments represented byeAtiga,
on which BG relied when it decided to make the streent.
In doing so, Argentina violated the principles tdlslity and
predictability inherent to the standard of fair aequitable
treatment.

328

LG&E Energy Corp., LG&E Capital Corp. and LG&E Imtetional Inc. v. Argentine Republ{¢CSID
Case No. ARB/02/1) Decision on Liability, October 2006, Exhibit CL-27, pars. 134, 136, 138-139
(Emphasis added).
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[.]

[...] [tthe Emergency Law and subsequent legislatogre
enacted to promote a new deal with the licenseegeding
the application and execution of the original Ratwty
Framework...]

In summary, [...] Argentina_fundamentally modifiedeth
investment Requlatory Framework [.37P

It is thus clear that the fair and equitable treattrstandard only censures fundamental
changes to the legal framework. There is no viotaf legitimate expectations in a
case in which at most there was a violation of rigulatory framework (which TGH
has not demonstrated), or when at most there waree Partial amendments to the
regulatory framework which in no way derogate ooledn the basic premises of that

framework.

The only reforms undertaken in this case were thegarding RLGE Articles 98 and 98
bis. These modifications did not alter the substarfale original legal framework nor
the nature, attributes or role of the CNEE as T@eégas330

The reform of RLGE Article 98 was discussed in detbove33! As regards Article 98
bis, as explained in the Counter-Memorial and beldws article filled a gap in the legal
framework and, more importantly, as TGH recogrii¥ahis Article was not applied by
the CNEE in the 2003 tariff revie#3 Up until the reform, the mechanism of the Expert
Commission could be blocked if the parties (the ENdhd the distributor) could not
come to an agreement regarding the third memb#reoExpert Commission. To resolve
this problem, the reform provided that each padyrequired to nominate three
candidates who meet certain criteria for independdrom the parties. If the parties are
not able to reach an agreement regarding the ajppent of the third member, the

329
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331

332

333

BG Group Plc. v. Argentine Repub{ldNCITRAL Case) Final Award, December 24, 208%hibit CL-
9, pars. 307, 309-310 (Emphasis added).

Reply, pars. 239, 240.

SeeSection I.A.2.b.

Memorial, par. 135.

Reply, pars. 74, 354; Memorial, par. 135.

105



213.

214.

215.

Ministry of Energy and Mines appoints the third nien from among the persons

nominated by the parties.

This reform does not contradict the principles lo¢ L.GE, particularly because the
Expert Commission has a technical and advisorytifongit is the CNEE that has the
power to make decisions. In any event, Articleb®was not applied to EEGSA in the

present case and, therefore, could not have causedarm to it.

SUBSIDIARILY, THE DISPUTE RAISED BY TGH IS VOID OF ANY
FACTUAL OR ECONOMIC MERIT

INITS CLAIM , TGH SELECTIVELY APPLIES THE LEGAL FRAMEWORK |NSTEAD OF
ANALYZING IT INITS ENTIRETY

As explained in the Counter-Memorial, a principl®jective of privatizing the
Guatemalan electricity distribution sector in thel#h990’s was the depoliticization the
tariff-setting proces#4 With this in mind, the new regulatory framewordtablished a
careful balance between private sector interesislam State’s inherent need to regulate
an essential public utility such as electricity tdmition. As Guatemala discussed,
TGH'’s claim failed to analyze the regulatory franoeky particularly with respect to the
distribution of authority among the key playersthe electricity sectot3s It also noted
TGH'’s distorted vision of the model company systéme, foundation of the distribution

service regulatiofsé

In its Reply, TGH presents a still-distorted dgsioin of the regulatory framework.
TGH continues to sidestep the relevant issuesstdad insists on making a partial and
case-by-base analysis of the regulatory frameworkrder to (a) justify the irregular
conduct of EEGSA and consultant Bates White dutivey 2008 tariff review, and (b)
limit the authority that the LGE bestows upon tegulator. In essence, TGH attempts to

portray the LGE regulatory framework as a mechanismhich the regulator lacks any

334

335

336

Counter-Memorial, par. 159.
Counter-Memorial, par. 138.

Ibid, par. 138.
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real power to enforce the law, and instead presarggstem in which tariffs can be
“negotiated” by the regulated. TGH disregards tiet that the distribution of electricity
is an essential public utility existing within tfmmework of a natural monopd@hk/ and
that, therefore, it requires regulation and pragmertrol on the part of the State.

1. TGH'’s analysis disregards the delegation of authoty and obligations to the
CNEE under the electricity regulatory framework

a. The creation of the CNEE as a technical and indeplemt body for
regulating the electricity sector was central toetimew regulatory

As discussed in the Counter-Memorial, the objectfereating the CNEE during the
electricity reform was to establish a technical aublitical regulator that would be
responsible for setting tariffs according to cléegal provisions38 This implied a
radical change from the former system, in whichréh@as no regulator and in which
tariffs were, in practice, set by the PresidernthefRepublic based on his own criteria, as
authorized by Civil Code Article 1523? The preambleGonsiderandosof the LGE
made it clear that the primary aim in creating tegulatory body was to create a “a
qualified technical commission selected from amdmgse proposed by the nation’s
sectors most interested in developing the elettrazibsector340 (i) universities; (ii) the
Ministry of Energy and Mines (the MEM); and (iiihé market agents, including
electricity distributors (such as EEGS#}.

As Mr. Colom explains, electric energy distrilmutiactivity in Guatemala constitutes a natural npary,
due to the inherit characteristics of the servaspnly one company can satisfy the market demaad a
lower unitary cost than a system whereas two compatoexist in free competition. Carlos Eduardo
Colom Bickford witness statement, Chairman of thatibhal Electric Energy Commission, January 24,
2012 (hereinafte€olom), Appendix RWS-1, par. 28-29.

Counter-Memorial, pars. 149-150, 155, 15@eCNEE Technical Rules of the Distribution Service,
published in theDiario de Centro Américaon April 11, 1999,Exhibit R-164, p. 2 of the Advisory

system
216.
337
338
Opinion.
339 Counter-Memorial, par. 149.
340

341

LGE, last recitalDctober 16, 199 xhibit R-8, p. 1

LGE, Art. 5,0ctober 16, 1996kxhibit R-8,; RLGE, Art. 30(d) and (efxhibit R-36. To enhance its
independence, members of the Board of Directorgeptaced every five years, and their terms do not
coincide with that of the President of the Repufounter-Memorial, par. 60).
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218.

The framework of the LGE established a technicajulaory body with the
independence necessary to exercise its authohiys,Tthe LGE stressed this attribute in
the very article creating the CNEE, Article 4, wihieads: “The Commission shall have
functional independence in exercising its authofity].”342 In order to reinforce the
CNEE’s independence, the RLGE made it clear thadddition, the CNEE would have
its own budget, which also gave it financial indegence343 In considering thamparo
filed by EEGSA against the 2008 tariff schedule lsetthe CNEE, the Constitutional
Court described the CNEE’s institutional role withthe new regulatory framework of

the LGE as different than the prior system, infiiwing words:

It must be taken into account that Article 1520tloé Civil
Code [...] which empowered the Executive Body to fix
certain tariffs [...] this power now being vested the
National Electricity Commission, which is not undeally
formed by the Executive Body, bubased on a plural
appointment system from societthe three members that
comprise it will be appointed “from each one of ganels of
three candidates, one from each panel, which shall
proposed by: 1) the Presidents of the country’svehsities;
the Ministry [of Energy and Mines], and the Agemtsthe

wholesale market (Article 5 of the General Eledyid.aw)
[...].344

In its Reply, TGH asserts that a depoliticizatidntlee tariff-setting process “would
require more than simply creating the CNEE as hrtieal regulatory body” as it would
also be necessary to establish a new legal andategu framework to lend “legal
certainty” and prevent arbitrary Government intesfeee345 According to TGH, since
the LGE establishes “functional independence” edtef “structural independence” of
the CNEE, the CNEE remained subject to the comttahe MEM, which could affect

342

343

344

345

LGE, Art. 4, October 16, 199&xhibit R-8; Daily Record of the Sessions of the Congresshef t
Republic of Guatemala, October 16, 1996, p. Exhibit R-9 (Emphasis added).

RLGE Art. 29 established that “The Commissionlishave functional independence, its own budget and
exclusive funds [...].” RLGEEXxhibit R-36, Art. 29 (Emphasis added).

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18, 2009,
Exhibit R-105, p. 23-24.

Reply, par. 15.
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220.

its decisiong46 As discussed below, TGH’s argument is based omraratural and

erroneous interpretation of the letter and spirihe LGE347

Based upon the report prepared by Chilean engirgansstein and Descazeaux for the
reform of the Guatemalan electricity sector, TGHnpto the alleged need to prevent
arbitrary interference by the Government in settiagiffs348 TGH refers to the
recommendations by Messrs. Bernstein and Descazieaa) create a “Committee
formed by the Ministers of Finance and of Energg Bhnes” to “supervise” an external
tariff study and (b) allow the resolution of dispsitto be “given to arbitrating courts
appointed by the partie§4® Based on this assertion, TGH asserts that MeBsrastein
and Descazeaux “did not recommend the creation tetlnical regulatory body with
discretion to set the tariffs and to determine thstributor's VAD,” but rather
recommended that disputes arising in connectioh tatiffs be resolved by “arbitrating
courts.%0 This is incorrect. As explained below, although #pirit of the LGE adopted
the recommendation of Messrs. Bernstein and Deaoaze avoid political interference
in setting tariffs, the legislative technique admptvas different from that proposed by
the Chilean experts.

In fact, TGH disregards the obvious fact that, wilenGuatemalan legislature approved
the LGE, the final text contained significant diffaces from the recommendations of
Messrs. Bernstein and Descazeaux. Thus, insteddrroing a “political” Committee
consisting of the Ministries of the Treasury andeiyy as the Chilean experts had
recommended, the LGE created an independent tedtbody having specific authority
and obligations in the tariff-setting process (tBHEE)35! This is confirmed by Mr.

346

347

348

349

350

351

Reply, pars. 19, 23, 27.
See alsAguilar RejoinderAppendix RER-6, pars. 4,5,12-17.

Reply, par. 17; JS Bernstein and JJ Descaze&estfucturing the Power Sector in Guatemala: Amglys
of Decentralization and Private Participation Metdhms: Final Report,” June 199xhibit R-3.

Reply, par. 17.

Reply, par. 17; JS Bernstein and JJ Descaze&estfucturing the Power Sector in Guatemala: Amglys
of Decentralization and Private Participation Matdkms: Final Report,” June 199xhibit R-3, p. 34.

Counter-Memorial, pars. 149-150, 155, 159. Thé&lgescribes that the CNEE Board of Directors must
consist of university professionals of recogniztahding specializing in the subject of electricityd of
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221.

222.

Aguilar, who explains that the LGE did not contdive recommendations of Messrs.
Bernstein and Descazeabikin the sense of considering “a specific intervam...] by

a high level ad-hoc Government entity, for exam@eCommittee formed by the
Ministers of Finance and of Energy and Mines toesuvise a tariff outside study
[...].” 353 In addition, the technical and independent natdirdhe CNEE (which an “ad-
hoc Government entity” would clearly not have hatant that CNEE’s authority and
obligations in the LGE went far beyond the merekta$ “supervising” the tariff
studies’>* As Mr. Aguilar explains, under the LGE, the CNEBswconceived as the
cornerstone of the electricity sector, with funnband economic independence, with a
host of powers including, in particular, that of fideng the tariff calculation

methodology for fixing the tariffs themselves (ges. 225 et seq. belowsp

Finally, the LGE did not establish “arbitrating ¢t®i to resolve disputes, as Messrs.
Bernstein and Descazeaux suggested. Instead, tRepk@vided for the formation of an

expert commission, constituted by a body of “exgletihat would serve to inform the

decision of the CNEE in the process of its legahdae of setting tariff326 According

to the language of Article 75, which was ultimatelgopted in the LGE, and as Mr.
Aguilar explains, the Expert Commission does natstitute an arbitral court nor is its

function, according to LGE Article 75, to resolvisglitess>s?

It is worth pausing to consider the reference ® ‘texpert commission” contained in
LGE Article 7558 (as opposed to “arbitrating courts” suggested mBsdis. Bernstein

and Descazeaux in their recommendations). Thiseeée is particularly illustrative of

352

353

354

355

356

357

358

recognized reputation LGE, Art. 5(&xhibit R-8. Regarding CNEE’s independence, see pars. 225-227
below.

Aguilar RejoinderAppendix RER-6, par. 7, 8.

JS Bernstein and JJ Descazeaux, “Restructurireg Rbower Sector in Guatemala: Analysis of
Decentralization and Private Participation MechausisFinal Report,” June 1998xhibit R-3, p. 34.

SeeCounter-Memorial, par. 171.

Aguilar RejoinderAppendix RER-6, par. 4-6, 11-18, 25, 26.

LGE, Art. 75,Exhibit R-8; Aguilar RejoinderAppendix RER-6, pars. 32, 37, 40-41, 44.
Aguilar RejoinderAppendix RER-6, pars. 41, 43Seealso par. 428 and below.

Ibid.
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the legislature’s intent with regard to the poweetegated to the CNEE under the LGE.
The original LGE draft set forth, on one hand, tlierent Article 75, which referred to
an “expert commission” and, on the other hand, aart two provisions that explicitly
mentioned proceedings “of arbitration.” One of #h@sovided for a complete arbitration
proceeding for resolving certain disputes relateceasements which, in six articles,
governed in great detail how it would be conducteatjuding the designation of
arbitrators and the third member and the requirésnéhat these had to meet, a
description of the proceeding, the content of thieubal’s decision, possible appeals
from the decision, et In addition to this proceeding, the original draftluded a
second “arbitration” proceeding, in this case teohee disputes between participants in
the Wholesale Electricity Marké® It is clear, then, that when the authors of theELG
draft (and, by extension, the legislature whenli&& was approved) wished to include
an arbitration proceeding in the Law, they calledy its name;_arbitrationlf their
intention had been for the expert commission frbmn ¢urrent LGE Article 75 to have
the same scope, they would have said so. But #teatel context of Article 75 confirm
that this was not their intention (see above irBP)1This is consistent, moreover, with
the position taken by Mr. Aguilar in his second estpgReport. Mr. Aguilar, who was
commissioned by USAID as an advisor specializingGmatemalan law to help Mr.

Bernstein during the development of the draft laates in his latest expert report:

[A]ls legal advisor of Mr. Juan Sebastian Bernstein,
participated directly in the drafting process oé thGE and
can state, with absolute certainty, that it wasthetintention
of the advisors of the LGE to grant the CP the pevwd an
arbitral tribunal. Nor was their intention to gratite CP

359

360

USAID, “Draft General Electricity Act and its RLE3, April 4, 1995, Exhibit R-6, Arts. 4 to 9 of the
Annex to the Bill titledProvisions on EasementBhis section of the bill was not included in tygroved
version of the LGE, although it was replaced byrgle article (Art. 8) that, by reference, incoratad
the arbitration proceeding established in Guatemathitration law.

Ibid, Art.74:
Conflicts or disputes that may arise pursuant tplyapg this Law, these

regulations or statutes shall be submitted to hitration proceeding when
they cannot be resolved by the MM board.
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powers to issue resolutions that are binding fer @NEE or
for the distributog6l

223. TGH also mentions in its Reply the Report of then@essional Committee that
recommended the approval of the draft LGE, yekledively cites certain passages,
including a reference to the declared objectivéhef LGE to “provide legal certainty to
public and private investment in the [electriciglbsector” in order to avoid “political
interference.362However, TGH fails to cite the fundamental passaigthis Report, in
which the duties and powers of the regulator aszmleed3®3 The passage omitted by
TGH reads:

[...] The National Electricity Commission’s proposalill
intervene within the strict framework of its furantis, in order
to ensure compliance with the Law and [...]; it shddffine
those transmission and distributions tariffs thiay, social
imperative, must be subject to regulati@stablishing in any
case the methodology for calculating th&h.

224. Consequently, it is clear that neither the Bermstand Descazeaux report nor the
Congressional Committee report support TGH’s pasitio limit the authority of the
CNEE. On the other hand, they demonstrate thelédgig’s clear intention to create the
CNEE as a technical body and to give it the autharecessary to ensure compliance

with the Law.

225. As previously explained, TGH further argues tha @NEE, according to the approved

text of the LGE, “[was included as] an agency urttier Ministry of Energy and Mines

361 Aguilar Rejoinder , par.43\ppendix RER-6 (emphasis in the original); Reply, par. 141.
362 Reply, par. 19.

363 Counter-Memorial, pars. 149-150, 155, 158eCNEE Technical Rules of the Distribution Service,
published in theDiario de Centro Américaon April 11, 1999,Exhibit R-164, p. 2 of the Advisory
Opinion.

364 Ibid. Unofficial English translation. In its origin8jpanish language it reads:

[...] La propuesta de la Comision Nacional de Elewad
intervendra en el estricto marco de sus funcionmges la Ley
determina, para que esta se cumpla, para velal gomplimiento
de las obligaciones [...]; definira aquellas tarifBestransmision y
distribucion que por imperativo social deben sufsa a
regulacion, estableciendo en todo caso la metoélpgra el
calculo de las mismas.
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(the ‘MEM")” instead of being an autonomous bddy Although TGH acknowledges
that the LGE established the CNEE as a body hatfungctional independence” from
the MEM, it then states that “the CNEE depends upn@enMEM and is subject to the
superior authority of the MEMS386 Thus, according to TGH, this means that the MEM is
authorized to “modify any resolutions issued by tR&NEE.367 Although the
hierarchical relationship exists, contrary to wimtinferred by TGH this does not
invalidate the “functional independence”, which TGldknowledges was specifically
provided for the CNEE in the LGE. On the other hamd Mr. Aguilar explains,
expressly including this formulation (“functionaldependence”) means that, in practice,
the MEM is prevented from interfering in the deocis made by the CNEES Mr.
Aguilar explains that the LGE further enforces timdependence through the process of
designating the CNEE members; only one membersgydated by the MEM while the
other two members are proposed by the rectors efctiuntry’s universities and the
other by the Wholesale Market Agents, who do noinfeart of the political power
structure3s® This process guarantees the CNEE’s independeocedolitical power in
its decision-making, which are made by a majotityaddition, as Mr. Aguilar explains,
the LGE created the CNEE as a financially indepehtedy that has its own budgég,
whose income derives from applying a rate to thentiig electricity sales of each
distribution company equivalent to point three petc(0.3%) of the total electricity
distributed during the corresponding month, mukiglby the price per kilowatt-hour of
the Guatemala City residency tariff, and which daes originate from the common
fund or depend on the central government. Furthesmtie CNEE has a free hand in
making decisions about its income, including th&arsss of its members and civil

servants$’t

365

366

367

368

369

370

371

Reply, par. 22.

Ibid, par. 23; Alegria Reply, Append®ER-3, par. 13.
Ibid.; Alegria Reply, AppendiER-3, par. 14.

Aguilar RejoinderAppendix RER-6, pars. 4-5, 13, 15-17.
Ibid, pars. 5(b), 11-12.

Ibid, par. 1, 14.

Ibid, par. 14.
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227.

Even more importantly, the Guatemalan ConstitulidBaurt itself has studied this
CNEE-MEM relationship and has pointed out that tRENEE’s *“functional
independence” ensures that there is no “relatipnghsubordination” with the Ministry
given the “absolute independence of judgment” sfdirectors. The Court has stated
that:

[...] With regard to the National Electricity Commigs, one
notices the following: a) it was created by they General de
Electricidad [General Electricity Law (LGE)] [...] as a
technical body of the Ministry of Energy and Minésit one
that has functional independence in exercisingaigority
(LGE Article 4); b) it has been vested with a sfiegcope of
authority in terms of electricity, so that it mayake final
decisions on an exclusive and permanent basis ¢).il;does
not have a subordinate relationship with the Migistecause
it was assigned functional independence, it malegssibns
by a majority of its members and has absolute ieddence
of judgment in the latter in its dutig¢érticle 5); d) it has its
own allocated budget and exclusive funds B72].

In addition, this argument’s lack of basis is ewndgiven that TGH is incapable of
referring to a single instance in which the MEM Inagrfered with a decision made by
CNEE in the more than 15 years of the CNEE’s eriste This is simply because it has
never occurred. Moreover, TGH has not providedangence that casts doubt upon the
CNEE’s independence from political power in genewdiether before, during, or after

372

Appeal of Amparo Decision, Constitutional Couggase File No. 221-2000, June 13, 2000; Clause Il in
Saenz Juarez Rejoinddexhibit R-167, p. XIX—XX. Unofficial English translation. Ints original
Spanish language it reads:

[...] En el caso de la Comisién Nacional de Energtctica se
advierte lo siguiente: a) fue creada por la Ley &ah de
Electricidad [...] como un érgano Técnico del Minrste de

Energia y Minas, pero con independencia funcionata pel

ejercicio de sus atribuciones (articulo 4 de la egneral de
Electricidad); b) tiene encomendadas competen@psdificas en
materia de electricidad, para que en forma exdugipermanente
tome decisiones definitivas [...]; ¢) no tiene refaci de

subordinacién con el Ministerio porque se le asigni@pendencia
funcional, toma de decisiones por mayoria de suEmimios e
independencia absoluta de criterio de estos Ultimas sus
funciones (articulo 5); d) tiene asignado presupugsopio y
fondos privativos [...].

See alspfor example, Appeal of Amparo Decision, Consiimal Court, May 30, 2000, Case No. 222-
2000, Whereas Clause Exhibit R-166, p. XXV-XXVI.
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229.

EEGSA's tariff review process in 2008. Nor has T@ated to explain how a body
largely consisting of two-thirds of appointees mallg the universities and the
distributors—including EEGSA—could supposedly regpao the interests of the
Executive Branch, which only has the right to prsgoand appoint one of three
members of the CNEE’s Board of Directors. Guateratavever, has indeed submitted
evidence to the contrary. As explained in the CenMemorial, the CNEE together
with EEGSA, has challenged the Human Rights Ombuadsnudicially and the
President of the Republic politically in defendithg tariff increases granted to EEGSA
by the CNEE in 201673 These facts invalidate any allegation of CNEE’Busion with
Guatemala’s political powers and confirm its teclahiand independent nature.

b. TGH provides no legal grounds to justify its argumiethat the CNEE’s
authority in the tariff review process should besteicted

In its Counter-Memorial, Guatemala explained exhwaely the nature of the CNEE’s
authority derived from the general authority essddd in LGE Article 4(c), which
imposed obligations upon the CNEE to issue theutation methodology for the tariff

studies (the terms of reference) and to definaliigibution tariffs374 This article reads:

4. The Commission shall have [...] the following ftinas: [...]

c) Defining the transmission and distributidariffs subject to
regulation in accordance with this law, as well #s
methodology for calculation of the sagié.

As previously explained’® the LGE and RLGE contain the principle of LGE Al
4(c) in several other articles, which reflect thdEE’s key duty to define methodology
and tariffs. Thus, LGE Articles 61, 71, and 77 estat

373

374

375

With the same Board of Directors serving when26@8—-2013 tariff review was carried o&eeCounter-
Memorial, par. 452).

Counter-Memorial, pars. 57, 60, 160-171, 229, 511

LGE, Art. 4(c),Exhibit R-8 (emphasis added). Unofficial English translatiolm its original Spanish
language it reads:

4. La Comision tendra [...] las siguientes funciorjes}

c) Definir las tarifas de transmision y distributiGujetas a
regulacion, de acuerdo a la presente ley, asi dameetodologia
para el célculo de las mismas.
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Article 61: The tariffs to users of the Final Dibtrtion Service
shall be determined by the Commissimnadding the power and
energy acquisition cost components [...] with the ponents of

efficient costs of distribution to which the preoeglarticle refers
[...].377

Article 71: The tariffs to end consumers for theafi distribution
service, in their components of power and enerdyll sbe
calculated by the Commission as the sum of the wetyprice of
all the distributor purchases, referenced to thketino the
distribution network, and the Valued-Added for Distition
(VAD). [...].378

Article 77: The methodology for determination oé ttariffs shall
be revised by the Commission every five (5) yearg [The

regulations shall indicate the time periods for preeformance of
the studies, their review, presentation of commgntss37®

230. The LGE bestows the authority/obligation upon thé&dEE to determine the
methodology for calculating the tariff and the figriin a manner that is not arbitrary,
but rather embodies a basic function of a techmegulator to establish the rules and
procedures that must guide the calculation of feariThus, the LGE very precisely
establishes the criteria that must guide the CNEHlafining this methodology. As
376 Seepars. 113-117.
317 LGE, Art. 61, Exhibit R-8 (emphasis added). Unofficial English translatiom its original Spanish
language it reads:
Articulo 61: Las tarifas a usuarios de Servicio Distribucion
Final seran determinadas por la Comision a traeéadicionar las
componentes de costos de adquisicion de potenersesgia [...]
con los componentes de costos eficientes de distdb a que se
refiere el articulo anterior. [...].
378 Ibid., Art. 71 (emphasis added). Unofficial Englishmskation. In its original Spanish language it ad
Articulo 71: Las tarifas a consumidores finales Skyvicio de
Distribucién final, en sus componentes de potep@aergia, seran
calculadas por la Comisién como la suma del prpoitderado de
todas las compras del distribuidor, referidas an@ada de la red
de distribucién, y del Valor Agregado de Distribhei-VAD-.
[...]

379

Ibid., Art. 77 (emphasis added). Unofficial Englismshkation. In its original Spanish language it ead

Articulo 77: La metodologia para la determinaci@ntarifas_seran
revisadas por la Comisiéeada [...] (5) afios [...]. El reglamento
sefialara los plazos para la realizacidn de losliestusu revision,
formulacién de observaciones [...].

116



231.

232.

Guatemala explained in its Counter-MemorfalCNEE must guarantee that the tariff

reflects:
° The cost of purchasing energy and capacity by tbtilsutors on the

basis of freely-negotiated prices; and

° The operation and capital cost of an efficient campor VAD.

With respect to the VAD, LGE Article 71 preciselefthes which costs mudbe
approved by the CNEE in order to determine thdfsaronly the “standard distribution
costs of _efficient compani€§8l On the same basis, the RLGE specifically defines

which costs should ndite acknowledge#P? giving the CNEE the discretionary authority

to rejectthose costs that it considers excessive or ingpiate to the activity83

In the Reply, TGH appears to accept the CNEE’saiithin relation to setting tariffs
when it acknowledges that “the CNEE is the regulasmtity charged with calculating
and publishing the distributor’s tarif#* and even points out “the CNEE’s broad power
to determine the distributor’s tariffs under LGEti8le 4(c).”385However, TGH tries to
downplay this authority in its Reply by stating this existence “does not mean ipso
facto that the CNEE has the power and the diseratiodetermine the distributor’s

380

381

382

383

384

385

Counter-Memorial, pars. 162.
LGE, Art. 60,Exhibit R-8 (Emphasis addedgee alsdRLGE, Art. 84 Exhibit R-36,(Emphasis added).
RLGE Art. 83 reads:

Unrecognized Costs. The following shall not be udeld as supply costs for
the calculation of the Base Tariffs: financial eséquipment depreciation,
costs related to generation assets owned by thiilidi®r, costs associated
with the public lighting installations, loads due éxcess demand over the
demand contracted, established in the Specific Régns of the Wholesale
Market Administrator, any payment that is additiotathe capacity agreed in
the capacity purchase contracts and other costs ithahe opinion of the

Commission, are excessive or do not corresponiet@xercise of the activity

RLGE, Art. 83, March 2, 200Exhibit R-36 (Emphasis added).

Regarding applying Art. 83 to the tariff reviewopess, see par. 238 et seq.
Reply, par. 29.
Ibid, par. 31.
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233.

VAD.” 386 According to TGH’s argument, the “broad” authoritiythe CNEE would be
limited by the role that LGE Article 74 assigns ttee Distributor in calculating the
components of the VAD by means of a study carriedhy its external consultap’
Thus, TGH tries to minimize the CNEE’s duty in thmeatter using a bold semantic
argument: by referring to “[d]efining the [...] dlifution tariffs,” Article 4(c) would be
referring to a sort of general attribution of tagksid, an immaterial one for TGH),
which would leave the VAD calculation process algsis scope—regardless of the fact
that this is one of the most essential componehtiseodistribution tariff that the CNEE
must calculaté88 According to TGH (citing its witness Mr. Callejayjth respect to the
VAD, the CNEE must simply “use it” to “structuresat of rates for each awardeég?”
Thus, according to TGH, the CNEE is excluded framy function related to
determining the VAD, as a consequence of the s&xém the LGE that “calculating”
the VAD corresponds to the prequalified consultémtaddition, TGH denies that LGE
Article 83 gives the CNEE the responsibility of ekebining the costs that are to be
included in the VAD. According to TGH, RLGE ArticB8 does not apply to calculating
the VAD, but rather to “other unrelated cost¥’As explained below, TGH’s arguments
contain serious inaccuracies and misdescriptioniseofegulatory framework.

(@) TGH's attempt to limit CNEE’s authority over calatihg

the VAD is contrived and contrary to the LGE

First, Guatemala agrees with Claimant that the lgStablishes that it is the distributor,
through its consultant, that carries out the tasitfdy for the VAD291 This provision is
set out in LGE Atrticle 74 and corresponds to thepdée fact that, in principle, it is the

distributor who is in the best position to access information and documentation

386

387

388

389

390

391

Ibid.

Reply, par. 30; Alegria Reply, par.¥&pendix CER-3.
Ibid; Ibid, par. 22.

Calleja Reply, , par. Appendix CWS-9 Reply, par. 31.
Reply, par. 33; Alegria Reply, par. 24-2ppendix CER-3.

Counter-Memorial, par. 62, 194; Colom, pars. 4 &1, Appendix RWS-1, Colom Supplemental
Statement, par. Appendix RWS-4.
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necessary to carry out this stutdyHowever, what TGH chooses to ignore is that the
distributor’'s consultant’s study must be carried @gcording to the methodology
defined by the CNEE®3 The consultant, therefore, has no discretionamhaity to
calculate the VAD; rather it must do so accordioghte methodology established in the
terms of reference established by the CNEE it#dfMr. Colom explains, “once [the
Terms of Reference are] issued and final, theidigor is required to adjust its tariff to
meet the specifications set forth in the ToR [Teoh&eference]394 Mr. Aguilar also
confirms this in his supplemental report, in whiof explains that the distributor does
not determine the components of the VAD nor doésvte the authority to do s&>In
this regard, Mr. Aguilar asserts that although téek of studying VAD components is
entrusted, in principle, to an engineering firmqualified by the CNEE, the CNEE is
the party that must ensure that the VAD ultimatgyproved is lega#®

The final part of LGE Article 74 (conveniently ongitl by TGH when citing this Article
in its Reply) upon which TGH bases its argumeningsoout that “[...]The terms of
reference [that is, the methodology] of the stueig)iof the VAD shall be drawn up by
the Commission, which shall have the right to suvigerprogress of such studieé8”To
ensure compliance, the legal framework grants é¢lgelator the authority to review the
study, make comments, make decisions as to whethaust the consultant’s studies are
appropriate, reject costs that are excessive @pnugpriate for the activity and approve
studies?’98 The diligence of the regulator’s control is basedthe technical nature of

CNEE, backed by the advice it receives from a pralified independent consultaiie.

392
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394
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Counter-Memorial, par. 194; Colom, par. &ppendix RWS-1

LGE, Arts. 4(c), 74, 77&xhibit R-8. Aguilar Rejoinder Appendix RER-6, pars. 26-27; Colom, par. 41
and 61 Appendix RWS-1; Colom Supplemental Statement, paR9yS-4.

Colom, pars. 41, 61, and 68ppendix RWS-1; Colom Supplemental Statement, paiR9yS-4.
Aguilar Rejoinder, pars. 21, 6&ppendix RER-6.

Ibid, pars. 22, 28, 29.

LGE, Art. 74,Exhibit R-8 (emphasis added); Aguilar Rejoinder, par. 25&thendix RER-6.

Ibid., Arts. 60, 61, 75; RLGE, Arts. 83, 92, 98, #hibit R-36.

LGE, Art. 5, Exhibit R-8; RLGE, Art. 98,March 2, 2007 Exhibit R-36; and JS BerensteinSome
Methodological Issues to Consider in the Terms efeRence for the Value-Added for Distribution
Studies May 2002 Exhibit R-23, p. 2.
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And this control must ensure that the tariff stdyd the tariff) resulting from it reflects
only costs that are: (i) efficient; (ii) not excess and (iii) related to the activity of
electricity distributiort9 Thus, any cost that does not meet these conditmasis

included by the distributor’s consultant in itsiffestudy must be rejected by the CNEE.

TGH cannot seriously argue that, at the time oégting, it understood CNEE’s general
authority established in Article 4(c) incorrectiince the LGE and the RLGE were in
force when TGH invested in Guatem&&.As previously explainetP? Guatemala

cannot be liable for the negligence—admitted by FS¥B in not having conducted an

adequate “due diligence” of the regulatory framdwatrthe time of its investment.

It must be stressed that the CNEE’s function adogrtb the LGE in setting tariffs is a
matter that has been studied by the Guatemalanti@diomal Court in its judgments
related to theamparosfiled by EEGSA against the tariff schedule setthy CNEE in
2008. The Court has stated:

The scope of authority held by the National Eledlyi
Commission in setting the tariff schedules is aitiegte
power granted by the General Electricity Law, whgret
performs a function of the Government and which, in
exercising it, i guided by Articles 60, 61, 71, an8l of said
law, which must moderate any discretionary ovepstep
since they refer to verifiable concepiisasmuch as these
tariffs “correspond to standard distribution costsefficient
companies,” that they are structured “so that {r@ynote the
equal treatment of consumers and the economidexitig of
the sector,” that “the Distribution Value Added @sponds to
the average capital and operating cost of a digigh

400

401

402

403

RLGE, Arts. 83 and 84,March 2, 2007 Exhibit R-36. See alsoAguilar Rejoinder Appendix RER-6,
par. 22, 23, 29(b).

Salomon Smith Barney)EEGSA: Memorandum of Sale'May 1998, Exhibit R-16, pp. 54-55, which
explains:

The basic functions of the [CNEE] are, among otherg setting the tariffs determined by Law
[...]. The Commission, formally a technical body bEtMEM having functional and budgetary
independence, is the regulatory and oversight agkmdhe electricity sector

Seepar. 202 above.
Seepar.134 below.

120



network of a benchmark efficient company” and, Hertmore,
that the "operating and maintenance cost will gpoad to
the efficient management of the benchmark distiaout
network404

[...] [Alccording to the [LGE] and the RLGE, the only
applicable norms [in this sector], in the currenia@malan
legal system, the [CNEE] has the duty, as the soitty
responsible, for setting distribution tariffs arqpeoving tariff
studies [...], which constitutes a non-deleggtlélic function

In conclusion, TGH’s semantic argument that attemipt differentiate between the
CNEE’s authority concerning “tariffs” from the auwitity concerning the “VAD” is

implausible because it strips the content fromwhgous provisions of the LGE that
flow from the “broad authority” of Article 4(c) whbh are consistent with the LGE. It is
unreasonable to assert that the LGE has assigribdrigyi to the CNEE to define both
the calculation methodology and the tariffs thewmseland to reject non-efficient costs,

to then take that authority away from it when rewiey whether its fundamental

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18, 2009,

[...].405
237.
404
Exhibit R-105, p. 32 (emphasis added).
405

Decision of the Constitutional Court, Case RE31-2009, February 24, 201Bxhibit R-110, p. 34
(emphasis added). Unofficial English translatidm.its original Spanish language it reads:

Esa competencia de la Comisién Nacional de Enéfigietrica de
establecer los pliegos tarifarios, es una legitoogestad atribuida
por la Ley General de Electricidad, con lo queizealina funcion
del Estado, y que, para su ejercicio, tiene elreete que le
indican los articulos 60, 61, 71 y 73 de la citéelg que debe
moderar cualquier extralimitacion discrecional, gioeque aluden
a conceptos verificables de que tales tarifas éspwndan a costos
estandares de distribucion de empresas eficientgag se
estructuren "de modo que promuevan la igualdadadaniiento a
los consumidores y la eficiencia econémica delmsgctjue "el
Valor Agregado de Distribucién corresponde al castedio de
capital y operacion de una red de distribucion da empresa
eficiente de referencia”, y, asimismo, que el "cait operacién y
mantenimiento correspondera a una gestion eficidatia red de
distribucion de referencia .

[...] [Slegin lo disponen la [LGE] asi como su retpwe
Reglamento, Unica normativa aplicable dentro delepamiento
juridico guatemalteco vigente, compete a la [CNEBmMo Unico
ente responsable, la funcidn consistente en leidijade las tarifas
de distribucién y la aprobacion de los estudioffatiaos [...] lo
gue constituye una funcién publica [...] indelegable.
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component (the VAD) has been calculated corredlggcording to the Terms of

Reference established by the same CMEE

(b) LGE Article 83 grants specific authority to the CRE
reject excessive costs within the calculation framor for
the VAD

In its Counter-Memorial, Guatemala explained th&t powers granted to the CNEE by
the LGE included the power to reject costs thatewstcessive or inappropriate for the
activity that may have been included in the comsuls tariff study!?” This general
power is established in LGE Article 60 and devetbpeRLGE Article 83, as follows:

LGE Article 6Q

[...] The costs for the distribution activity appravéy the
Commission shall correspond to standard distriloutiosts of
efficient companies.

RLGE Article 83 Unrecognized Costs.

The following shall not be included as supply cdsts the
calculation of the Base Tariffs: financial costgupment
depreciation, costs related to generation assetedwy the
Distributor, costs associated with public lightimgtallations,
loads due to excess demand over the demand cauract
established in the Specific Regulations of the \Wkale
Market Administrator, any payment that is additiota the
capacity agreed in the capacity purchase conteaudsother

406

407

Note that TGH itself acknowledges that the VADhstitutes an essential element of the tariff inesal
passages in its Reply, to wit: “[...]Jalthough EEGSAash flows were negative, EEGSA continued to
make the required investments in its distributie@twork during this initial tariff period, as it acipated
that its revenue and cash flows would increaseifigntly in the next tariff review, when its tafisf
would be based upon a VAD studgnducted in accordance with the criteria sethfantthe LGE and
RLGE"; Reply, par. 77. (Emphasis added). “[...]Jaseault of the VAD increase, in 2004, for the first
time, EEGSA's return on invested capital fell withthe range provided for by LGE Art. 79”; Replyrpa
79. “On 1 August 2003, the CNEE thus published EEGSew tariff rates for the 2003-2008 tariff
period based upon the VABalculated in NERA’s VAD study pursuant to LGE #\rf71-79. EEGSA’s
new tariffs included a notable increase in the VIAD|.” Reply, par. 83. (Emphasis added).

Counter-Memorial, par. 166.

122



239.

240.

costs that, in the opinion of the Commission, ameessive or
do not correspond to the exercise of the actitfy.

In its Reply, TGH argues the supposed inapplicgbilf RLGE Article 83 in calculating
the VAD, asserting that the article does not applthe distributor’'s VAD-related costs,
but rather to “other unrelated costs.” TGH citesH &ticle 71, which defines the “Base
Tariffs” for end consumers of the final distributiservice and calculates them as the
sum of: (i) the adjusted price of all of the distior's power and energy purchases
(which TGH refers to as “the first component of Base Tariffs”) and (ii) the VAD
(which TGH defines as the “second component ofBhese Tariffs”)*0° According to
TGH, RLGE Atrticle 83 “does not confer to the CNHfe tdiscretion to reject costs that
it considers inappropriate or excessive” in thdritigtor's VAD study,” since RLGE
Articles 79 to 90 would only apply to the “first mponent of the Base Tariffs” and not
to the second component,” meaning the VAD.

TGH'’s analysis is incorrect and results from midieg the LGE and RLGE. One must
first note that neither TGH nor Mr. Alegria explaleyond making a mere allegation,
the basis they use for asserting that RLGE Artigl@sto 90 only apply to all of the
purchases of the power of the energy of the digtioib(or to the “first component of the
Base Tariffs,” according to TGH) and not to the VADhis is simplypecausethere is no

408

409

RLGE, Art. 83,Exhibit R-36. (Emphasis added). Unofficial English translatidn its original Spanish
language it reads:

LGE, articulo 60:

[...] Los costos propios de la actividad de distribnaque apruebe
la Comision deberan corresponder a costos estéanddes
distribucion de empresas eficientes.

Reglamento, articulo 83: Costos No Reconocidos:

No se incluiran como costos de suministro, pareaidulo de las
Tarifas Base: los costos financieros, depreciadiérequipos, los
costos relacionados con las instalaciones de gabargue posea
el Distribuidor, los costos asociados a instalaesode alumbrado
publico, las cargas por exceso de demanda respdatoontratada
gue se establezcan en el Reglamento Especificadieinistrador

del Mercado Mayorista, todo pago adicional a laepoia

convenida en los contratos de compra de potencid;op costos
que a criterio de la Comisién, sean excesivos oanespondan al
ejercicio de la actividad.

Reply, par. 34.
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such basis. In fact, RLGE Chapter Ill, which rumeni Article 79 to 99, is titled
“Maximum Distribution Prices” and its articles, Inding Article 83, apply to the
calculation of the VAD!10 In addition, as indicated in the preceding panalgral GH
agrees that the definition of “Base Tariff” in LGErticle 71 includes its two
components (energy purchases + VAD). Thereforss, libgical that, when RLGE Art.
83 refers to unrecognized costs in calculating Base Tariff (“[tjhey shall not be
included as supply costs in calculating the Baseff§a[...]") it is including the
unrecognized costs of the VAD, the second compooérthe Base Tariff$!l The
falseness of the argument put forward by TGH isdewced by considering that,
according to Article 83, one of the costs that wilht be considered included in
calculating the Base Tariff is “equipment depraoidt and the “costs associated with
street lighting installations,” which are concepisectly related to distribution activity

and only make sense in the context of the VAD stidly

This argument of TGH is also surprising becausevitlves an argument that has clearly
been prepared for this arbitration. The CNEE hatohcally referred to RLGE Atrticle
83 as one of the bases for the CNEE to issue théhawelogy for the various
distributors to conduct their study (including metTerms of Reference of the EEGSA
tariffs reviews of 2003 and 20083 without ever having received any comments from

EEGSA or any other distributors that this articlewd not apply within this context.

For example, RLGE Art. 79, also titled “Maximunistibution Prices”, is applied to design Tariff
structures, and through part (b) “Peak Power Chargeessarily includes the distribution chargesDy

for the medium and low voltage (CDMT and CDBT). eT¢ontrary would imply to assert that the tariff
would only cover the generation costs and not tA®MWwhich is evidently incorrect. RLGE Art. 79 als
refers to LGE Arts. 77 and 78, which specificallgmtion the methodology to calculate the VAD and the
adjustment formulas. Meanwhile, RLGE Art. 89 “Baswiffs Calculation and Application”, also refers t
the VAD, when there is a reference to COMT and CD#Ienever mentioned in subsection (a) of parts 2

SeeAguilar Rejoinder, par. 23ppendix RER-6; Resolution CNEE 145-2008, July 30, 2008, publishe
in “el Diario de Centro América” July 31, 200@xhibit C-273; Tariff schedule CNEE-146-200Bxhibit
R-184; RLGE, Arts. 79, 89Exhibit R-36; LGE, Arts. 77, 78Exhibit R-8.

Aguilar Rejoinder, par. 2#ppendix RER-6.

241.
410
and 3.
411 Reply, par. 34.
412
413

In the Terms of Reference for the creation of adue-Added for Distribution Study for the Empresa
Eléctrica de Guatemala S.A. Resolution CNEE-88-2@&ober 23, 2002, is clarified that “those Terms
of Reference are mainly asserted in the Generatiiidiy Law Arts. [...] 83 [...],” Art. A.2.3,Exhibit R-
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243.

In conclusion, contrary to the assertions made GyHTin its Reply, the functions that
the LGE assigns to the CNEE in Article 4(c) anditedl articles cannot be transferred to
the distributor, its consultant or to the Expertn@oission of LGE Article 75. TGH’s
artificial interpretation which attempts to limitNEE’s authority makes no sense within
the context of an LGE that established a techracal independent CNEE and, as a
consequence, assigned to it the authority and atiig to: (i) determine the
methodology for calculating tariffs by issuing thierms of Reference for each tariff
review; (ii) verify that the costs to be reflectedthe tariff are efficient; (iii) not include
in the tariffs costs that it does not consider oeable or applicable to the sector; (iv)

approve the VAD studies; and (v) determine thdftathemselves.

C. The distributor is obligated (and not simply authped) to include the
corrections requested by the CNEE in order to make tariff study
conform to the Terms of Reference

Guatemala explained in its Counter-Memorial thatrspant to the LGE, the CNEE
would exclusively define the methodology for thaftestudy, which is reflected in the
Terms of Reference passed by official resolutidrOnce established, it is compulsory
for the Distributor and its consultant to followetiferms of Reference in preparing the
tariff study and the Terms of Reference cannot ineraled, except by the CNEE.
Once the distributor delivers the tariff study be tCNEE, the RLGE grants the CNEE
the authority to “approve” or “reject” the tariftugly if it considers that it does not
follow the methodology established in the Term$RRkeferencéi In the event that the
CNEE, with the assistance of its external constgtashows that the distributor’s tariff
study strays from the Terms of Reference or coatamors, and makes comments on

the study, the distributor must mattee indicated corrections to the study and re-send

414

415

416

25, Terms of Reference for the creation of the Vahaeled for Distribution Study for the Empresa
Eléctrica de Guatemala S.A. Resolution CNEE-12473@686, January, 2008, Art. 1.Bxhibit R-53,
where it is established that “[...] The currents Tewh Reference are based in RLGE Arts. [...] 82 afd 8

[...]1”

Counter-Memorial, pars. 316 (d) and 347
Ibid, par. 208

Ibid, par. 203.

125



244,

245,

to the CNEE within fifteen day8’ This issue is governed by RLGE Article 98 (second
paragraph) and Article 99 (second paragraph), wiaelds:

The Distributor, through its consultant companylsanalyze
the comments, implement the correctidnsthe studies and
send them to the Commission within the term okéft days
after receiving the comments. [...]. Once the tasttidy
referred to in the previous articles has been apulothe
Commission shall proceed to set the definitivefafi..].418

As Guatemala indicated in its Counter-Memorial,iéet 98 establishes the obligation

and not the option for the consultant to incorpgradrrections in order for the study to

conform to the Terms of Referen@.However, in its Reply, TGH continues to assert
that the distributor’'s consultant has the discretiwhether or not to incorporate the

changes requested by the CNEE, and thereby fatlskiinto account the RLGE text.

TGH again refers to Article 1.8 of the 2008 TaRféview’'s Terms of Reference, which

indicated that the distributor’'s consultant hadrake the corrections to the tariff study
that it might deem “pertinent?0 TGH conveniently tries to isolate the text “that i

considers pertinent” from its legal context in artie argue that the consultant did not
have the obligation to incorporate the correctiwos the CNEE’s comments!

As indicated in the Counter-Memorial, this is inemt422 It is clear that, within the

context of a tariff review, what this expression ame is that once CNEE makes
comments (for example, that the study is untrasgat does not contain reference
prices), the consultant will adopt the measurede#ms pertinent in order to comply

417

418

419

420

421

422

Aguilar Rejoinder par. 26, 2Appendix RER-6
RLGE, Arts. 98-99Exhibit R-36 (Emphasis added).
Counter-Memorial, pars. 204-205, 207, 275, 388, 347.

Reply, par. 39-41 and 108; Calleja Reply, par. A®pendix CWS-9 Maté Reply, par. 14Appendix
CWS-12 Also seehe Terms of Reference for the Performance oWVidlee-Added for Distribution Study
for Empresa Eléctrica de Guatemala, S.A., CNEE Ré&ea 124-2007, January, 2008, Art. 1Bxhibit
R-53.

Reply, par. 40.

Counter-Memorial, par. 313.
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with the CNEE’s comment&3 This interpretation is the only one compatiblehwiihe
obligation set forth in RLGE Article 98 that the nsmltant “shall make the
corrections*24 and with LGE Article 7325 The Guatemalan Constitutional Court has
ruled in this regard in studying the appeals fildEEGSA in relation to the 2008 tariff

schedule, clearly explaining that:

[...] once the comments have been received, the tansu
firm has a period of fifteen days to make the foated
corrections to the studies originally conducted eetdrn the
now-corrected study to the National Electricity
Commissiort26

This interpretation is not the creation of Guateanal the CNEE; rather, it stems from
LGE’s fundamental principle, which imposes theydupon the CNEE to ensure that
the approved VAD conforms to the Law. With thahan mind, the LGE assigns to the
CNEE the authority to establish the tariff calcidatmethodology and to supervise the
studies (through its comments), when consultantdido not follow the methodology or
commit errors. Note that TGH fails to mention teaen if the wording of Article 1.8 of
the Terms of Reference could give rise to any preation, Article 1.10 of the same
Terms of Reference states that, in the event ofbuflict between the Terms of
Reference and the RLGE, the latter prev&isThus, Article 1.8 of the Terms of

423

424

425

426

427

This means that the consultant is free to detlide“pertinent” manner in which the changes must be
incorporated in the study, but not to choose nat¢orporate them.

Counter-Memorial, par. 318eeColom, par. 44Appendix RWS-1; RLGE, Exhibit R-36, Art. 98. (“The
Distributor, through the consultant firm, shall dguthe comments, make corrections to the studids an
send them to the Commission within a period oééft days of receiving the comments”).

Counter-Memorial, par. 313.

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18, 2009,
Exhibit R-105, pp. 17(e). Unofficial English translation. Is ibriginal Spanish language it reads:

[...] una vez recibidas las observaciones, la empoesesultora
cuenta con un plazo de quince dias para efectaaroiaecciones
gue le fueron formuladas a los estudios originabmeealizados y
devuelve [sic] el estudio ya corregido a la Conmisidacional de
Energia Eléctrica.

Terms of Referenctor the Performance of the Value-Added for Disttibn Study for Empresa Eléctrica
de Guatemala, S.A., CNEE Resolution 124-2007, Isr2@08,Exhibit R-53, Art. 1.10.

These terms of reference do not constitute a legakgulatory amendment,
therefore in he event of a conflict between anghefprovisions of these terms

127



247.

248.

Reference must necessarily be construed in lighhefCNEE’s duty established by
RLGE Article 98 and not, as TGH claims, as a disocnary right belonging to the
distributor and its consultant.

Perhaps the clearest evidence of TGH’s opportensséince is that during the previous
tariff review in 2002, EEGSA itself accepted itstyland not its discretion) to correct
the study according to the CNEE’'s comments. Theveait section of the Terms of

Reference of this review, which EEGSA did not objec read:

A.6.4. In the event that the intermediate resuhlisufd be
objected to by the CNEE, the CONSULTANT shall rexdy
such works as appropriate in order to remedy shjdction,
as directed and within the term established byON&E 428

Thus, Article A.6.4 of the Terms of Reference diagstablished that EEGSA’s
consultant should correct the VAD study in orderinoorporate_allof the CNEE'’s
commentg29 In its Reply, TGH acknowledges this fact, but thees to alter it by
arguing that Article A.6.5 of those Terms of Refere would have granted EEGSA and
its consultant firm the right to oppose the CNE&snments, in which case, the Expert
Commission potentially could have (as an Expert @ission was never created for that
2002 review) the right to “reconcile the differeadeetween the parties, by determining
which party’s position was correct3® This is false, as the “conciliation” (in practitee
pronouncement) supposedly assigned to the Expamn@ssion under Article A.6.5
would be precisely to determine whether or not tdréf study was corrected or not
according to the CNEE’s comments. The consultaniany case was obliged to

incorporate the observations of the CNEE. The beistence for this point comes from

428

429

430

of reference and the Law or the Regulation thedatprovisions shall prevail,
applying the principle of legal hierarchy in allses. Likewise, any omission in
these terms of reference, related to aspects definethe Law and the
Regulation on the subject of tariffs shall be cared as included in the ToR..

Terms of Reference for the Performance of thau@idded for Distribution Study for Empresa Elégari
de Guatemala, S.A., CNEE Resolution 88-2002, OctaBe2002 Exhibit R-25, Art. A.6.4.

Ibid.
Reply, par. 41.
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EEGSA’s own explanation during its administratiygeal of the Terms of Reference of

the 2003 Review, when TGH complained about theiprans in Article A.6 as follows:

[...] Section A.6, in open contradiction to the citadicle,
requires the presentation of reports, the stage@weof the
[consultant’s] study, the staged provision of tbenments [by
the CNEE] and the compulsory incorporation by the
consultant firm of such comments [43]

It must be highlighted that the administrative app&as voluntarily dismissed by the
EEGSA soon after notice was giv&dand Article A.6 (in particular, Article A.6.4) kep

its original wording, establishing the “compulsagmpliance” by the consultant firm

with the CNEE’s comments. Indeed, EEGSA’s dismisdathis appeal demonstrates
EEGSA'’s agreement with the provision. Thus, itleac that TGH’s argument regarding
this issue is not only contrary to the LGE, butoatontradictory to EEGSA’s own

conduct during the previous tariff review.

d. The Expert Commission pronounces itself as to whetlr not the

changes made by the distributor’s consultant firm the tariff study
properly conform to the Terms of Reference

Once the distributor delivers the corrected tatitfidy, LGE Article 75 establishes that if
discrepancies concerning the incorporation of CMEESmMments in the study between
CNEE and the distributor persist, the parties magtee to appoint an Expert

Commissiort33 According to LGE Article 75, it is the Expert Conssion’s duty to

431

432

433

Administrative Court Proceedings started by EBGHjainst Decision of the Ministry of Energy and
Mines No. 562, dated February 24, 2008ne 6, 200Fxhibit R-169. Unofficial English translation. In
its original Spanish language it reads:

A.6.4. Cuando los resultados intermedios sean aibjst por la CNEE,
la CONSULTORA debera rehacer las labores que sehnado, a fin
de enmendar la objecion segun lo que instruya \eleplazo que
establezca la CNEE.

Voluntary Dismissal of the Administrative CountoBeedings started by EEGSA against Decision of the
Ministry of Energy and Mines No. 562, dated Febyu24, 2003 134-02 Of. y Not. 2nd Memorial 2681,
First Administrative Court, September 3, 20B88hibit R-171.

Counter-Memorial, par. 206. LGE Art. 75 reads:

The Commission shall review the studies conductetimay make comments
on them. In the event of discrepancies made iningrithe Commission and
the distributors must agree on the appointment rofEapert Commission
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252.

pronounce itselfgronunciars¢ on discrepancies. In its Counter-Memorial, Guatkm
explained how, in view of the consultant’s duti¢s fnake” the corrections required by
the CNEE in order to adjust the study to the TeofReference (RLGE Article 98), the
only discrepancies that could be addressed by xpefECommission are: (i) whether or
not the distributor has made the changes; or (igtwer the changes have been made

correctly434

TGH and its witnesses argue that, if the distribatoonsultant was obliged to include
the CNEE’s comments, there would not be “discreidor the Expert Commission
under Article 75. This is incorrect. Under the EGystem, discrepancies arise when
the distributor's consultant firm fails to incorpde the CNEE's comments or
incorporate them incorrectly. Therefore the Exg@oimmission’s role is to determine
whether the CNEE’'s comments are incorporated (arorporated correctly) in

accordance with the Terms of Reference..

2. TGH'’s analysis disregards the fact that the princigl objective of the model
company system is to establish efficient tariffs
In its Counter-Memorial, Guatemala explained inaddtow tariffs are calculated under
the model companyempresa modelolystem adopted by the LGE In particular,
Guatemala explained how, using the model compasiesy; it is necessary to define a
base of optimized assets assessed at their Nevadeepént Value (VNR) and then use
this value to calculate efficient tariff& In its Reply, TGH nevertheless asserts that
Guatemala “chose” to adopt the model company systedncalculate the capital base
based on the VNR method in order to increase EE&SAlue during privatizatiof’
According to TGH, the regulatory regime establishedffs to remunerate TGH

434

435

436

437

having three members: one appointed by each padyttze third by mutual
agreement. The Expert Commission will pronouncelfitsn the discrepancies
within a period of 60 days from the time it is ctiuged.

(LGE, Exhibit R-8, Art. 75).
Ibid, par. 207.
Counter-Memorial pars. 174-191.
Counter-Memorial pars. 183-185.

Memorial par. 43; Reply par. 53, 55-56; Kaczmapek. 59 Appendix CER-2; Barrera pars. 28-29, 60
Appendix CER-4.
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throughout the concession as if EEGSA’s assets nene that is to say without taking
account of depreciation or the actual condition tbe assets in service into
consideratiort3® In other words, TGH hopes to have this Tribunadaee its
interpretation that the model company system candeel by governments as a tool to
obtain a kind of loan from investors, who would @afalse price for the company, and
that the tariff would be remunerate them in theufeif regardless of the service made
available to the user. Clearly, this is not the afnthe model company system nor was it
TGH’s interpretation of the framework at the momentinvested in EEGSA, as

explained in Section B.2 below.

As Mr. Mario Damonte explains, the model comparsteyi] or incentive model—and
the calculation of the capital base based on th& éistem, is the result of a regulatory
trend tending to ensure efficient tariffs. The VNR system selected by Guatemala is
nothing more than a way of assessing or restahieggtoss capital base, upon which
amortization and the investor’s return will latex balculated*® The VNR method of
assessing the capital base is considered moreeeffithan the accounting assessment
that adjusts the capital base for the inflatior ta¢cause it not only restates the capital
base at market prices but also optimizes it byusticlg in this value _onlyamounts
corresponding to optimum (not actual) assets anly optimum (and not actual)
technologieg4! The aim of this method is to create an incentiwe the investor to
gradually replace its network with an optimum oneorder to be able to approach the
costs of the model company and thereby increasetiisn. This is because, according to
the model company system, the investor’s returnalsulated based on the optimum

capital base, rather than the actual capital bHsthe investor does not make the

438

439

440

441

Memorial pars. 34-35.

Damontg pars. 49-50Appendix RER-2; Seealso JA Lesser and LR Giacchino, Fundamentals of
Energy Regulatioflst ed. 2007) (Extractxhibit R-34, pp. 100-101; Damonte Rejoinder, pars. 18-19,
Appendix RER-5.

Damonte Rejoinder, pars. 38—#fpendix RER-5.

Damonte, pars. 31 and 39-43 and ChapterAppendix RER-2. As Mr. Damonte explains, depending
on the type of optimization used, the differencesveen the actual and the optimized network magean
between 5 and 30 percer@eealso Damonte Rejoinder, par. 48ppendix RER-5. Seealso Counter-
Memorial pars. 183-184, 186-187.
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necessary improvements, its costs will not be dsnopn as those recognized by the

regulations and, therefore, its return will be lo#é

It is indisputable that the model company regutaiadopted by Guatemala and other
Latin American countries tend to maximize efficignd@he interpretation that TGH
gives to it, however, would lead to the opposifethke tariff allows the investor to
recuperate the value of assets as if they were remyardless of the actual condition of
the network or of its investments in it as TGH wlaj there would clearly be no

incentive for efficiency.

TGH'’s interpretation is based on the deliberatefusion it and it experts create in
wrongly asserting that the tariff remunerates thpital base valued according to the
method of VNR or “at its New Replacement Vald&’As explained in detail in the
Counter-Memorigt4 and explained in Section V.E.2.b below, this ishtecally and
economically incorrect. Once the gross capital besebeen calculated at its VNR, the
regulation takes into account the network’s actiate of wear by paying the investor
based on the capital base net accumulated depoeci¢t Thus, the investor has the
incentive to gradually replace assets at the ertef useful lives and thereby increase
its capital base with optimum assets in order tpr@gch the state of the model

company.

TECO GROUP' SDECISION TO INVEST IN EEGSA

1. TGH wrongly categorizes the guarantees of the elaatity regulatory

framework at the time of Teco group’s investment inGuatemala
As indicated in the Counter-Memorial, in April 199&uatemala initiated its
international promotion for the privatization of GEA. The documents prepared during
this process included the Informational Sales Memdum and th&@erms of Reference

442

443

444

445

Damonte Rejoinder, par. 2Appendix RER-5.

Reply pars. 54-55; Barrera pars. 28-29,Apendix CER-4; Kaczmarek Il, par. 18 Appendix CER-
5.

Counter-Memorial, pars. 183-184.
Damonte Rejoinder, pars. 104-1@ppendix RER-5.
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for the national and international public offeringhich summarized, among other
things, the provisions of the legal and regulattmework that Guatemala has
described in detail in its Counter-Memon&l.In particular, Guatemala pointed out that
the tariffs would not be set on the distributorigual costs, but rather based on the
theoretical costs of a “highly-efficient ‘model cpany.”447 Guatemala also stressed
that theCNEE was a technical and independent body (in tesmBinction and
budget) of the MEM, the sector’s regulatory andesuigory body, which had the
power to “sethe tariffs determined by Law?®

TGH disputes these arguments in its Reply. On tie ltand, it states that Guatemala
“deliberately conflates the CNEE’s power to deterenihe distributor’s tariffs with the
process for calculating the distributor's VAD, tiieg these issues as if they were one
and the same**® To this end, TGH refers to selected extracts fthm Informational
Sales Memorandum which, according to TGH, wouldsertihat (i) the VAD would be
calculated byistributorsby means of a study performed by an engineermng fjii) the
CNEE's powers with respect to the calculation @& YAD would be limited to dictating
that the VAD studies be grouped by density, anteteewing and making observations
on the VAD studies; and (iii) in the event of dieggancies, an Expert Commission
would be convened t@solvethe differences#>0 TGH also states that “the TECO group

of companies did consider and rely upon the faat thuatemala had established the

446

447

448

449

450

Counter-Memorial, pars. 225-229. EEGSA, “Selectinitera for the Financial Consultant”, 19%xhibit R-11;
EEGSA, “Internal Memorandum: Financial Advisor Qfiedtion”, December 5, 199°Exhibit R-14; Salomon Smith
Barney, “EEGSA: Memorandum of Sale”, May 198Xhibit R-16; Salomon Smith Barney, “Terms of Reference
for the Performance of the Value-Added for Disttibo Study for Empresa Eléctrica de Guatemala, ,SCAEE
Resolution 88-2002”, January 2Bxhibit C-25; EEGSA, “Terms of Reference for the nacional and
international public offerings for the sale of tlstrategic package within the process of social
capitalization and sale of State Shares in EEG3¥gril 1998, Exhibit R-15; Empresa Eléctrica de
Guatemala S.A., Roadshow presentation, May 1898Bibit C-28.

Counter-Memorial, par. 225.

Salomon Smith Barney, “EEGSA: Sales Memorandum,y W98, pp. 54Exhibit R-16,.
Reply, par. 60.

Ibid.
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efficient model company approach when decidingit@st in EEGSA.#51 As explained

below, TGH’s arguments contain serious inaccuracies

Firstly, it must be reiterated that the authoribattthe LGE assigns to CNEE with
respect to setting tariffs necessarily include aeieing the VAD, one of its principal
components, such as has been explained in detaikd¥ The selection of quotes from
the Sales Memorandum that TGH presents fail to imerhat the Memorandum itself
explained to investors in unequivocal terms that@NEE, a technical and independent
body, would be the sector’s regulatory and superyibody having authority to enforce
compliance with the LGE and fix the tariff$ Therefore, it is clear that these
aforementioned quotes should not be read in iswiabut rather in light of the principle
set forth in the Memorandum itself, in which thethewity of the CNEE is described

generally.

Within this context, Guatemala has already confdntbat, the LGE effectively
establishes a specific procedure for calculatirgg\WAD, which is first undertaken by
the distributor’s consultarit? This in no way affects the authority that the L@Bvides
the CNEE to set tariff&> It has also been shown that the CNEE’s powers rutiae
LGE are not limited, as TGH claims, to “dictatifgat the VAD studies be grouped by
density, and to reviewing and making observatiamshe VAD studies?%6 In addition,

the reference to the Expert Commission pronountsedf on discrepancies (in the text

451

452

453

454

455

456

Ibid, par. 65.
Seepar. 230 et seq.

Salomon Smith Barney, “EEGSA: Memorandum of Sdléay 1998, pp. 54-55Exhibit R-16 which
explains:

Among other duties, the Commission is responsible[f..]setting the

tariffs specified by law [...].The Commission, whids in theory a

technical agency of the MEM with functional and bathry

independence, is the body responsible for reggatind overseeing the
electricity sector. The Commission’s duties ard) (1) To see to the
compliance of the Law [...], (4) To regulate transsios and distribution
tariffs [...].

Seepar. 233 et seq.
Reply, par. 60.
Seepar. 86 et seq.
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of the Memorandum prepared by bankers - “resolvesi$t also be construed within the
general regulatory framework under which the CNEE the obligation to establish the
methodology and tariffs according to the law. Theme it is not Guatemala that is
confusing matters, but rather it is TGH that novempts to resort to technicalities or
isolated extracts to avoid applying the regulafoaynework as specified at the time that

it made its investment.

Within that context, it is surprising that TGH colaps that “Guatemala also did not
represent to potential investors that the distabutould be required to incorporate the
CNEE’s observations.” As has been explained abthig,was expressly established in
RLGE Article 98 (“The Distributor, through the cafant company, shall analyze the

comments, implement the corrections to the studres send them to the Commission

within the term of fifteen days after receiving t@mments#7). EEGSA accepted this
in the Terms of Reference for the 2002 tariff rewigln the event that the intermediate
results should be objected to by the CNEE, the CONRANT shall redo any such
works as appropriate in order to remedy said olgects directed and within the term
established by the CNEB3 The Constitutional Court upheld this interpretatia its
decision of February 20099

It is also necessary to remember that, accordinbegublic offering procedure for
EEGSA'’s shares, interested companies could raigeires or request clarification
regarding the applicable regulati¢fi§.However, the Teco group did not consider it
necessary to raise any enquiry or make any commieatsoever regarding the role

of the regulator and/or its authority and duti@slt likewise did not make any
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460

461

RLGE, Art. 98 Exhibit R-36. (Emphasis added).

Terms of Reference for Performance of the Valueeidfbr Distribution Study for Empresa Eléctrica de
Guatemala, S.A., CNEE Resolution 88-2002, OctoBe2Q02 Art. A.6.4, Exhibit R-25.

Decision of the Constitutional Court, Consolidhtéase Files 1836-1846-2009, November 18, 2009, pp.
17(e),Exhibit R-105.

Counter-Memorial, par. 228.

Guatemala asked TGH to produce the material preplayethe company within the context of the
EEGSA due diligence, thereby confirming that no gjisms had been raised by the Consortium in
this regard.SeeFreshfields letter to White & Case dated Novemhe2011,Exhibit R-142; White &

Case letter to Freshfields dated November 18, 2B4Hibit-143; Freshfields letter to White & Case dated

135



262.

enquiry regarding the role of the Expert Commissidhe nature of its
pronouncement or the procedure to be followed ot pronouncement was
givens62 As explained abovelespite the fact that TGH claimed that it hadiedrout
a due diligence process on the Guatemalan regulétamework?63 when Guatemala
asked for the documentation from the due diligandts request for document&; TGH
was incapable of producing a single docunténiThus, it remains clear that TGH’s
argument that it understood the legal frameworkirtot the authority of CNEE was
prepared specifically for this arbitration.

Beyond the fact that TGH now attempts to presenbvin theory of how the electricity
regulatory system functions in Guatemala, Guateroatanot be responsible for TGH’s
lack of due diligence at the time of its investmdhiTGH had any question regarding
how the legal framework functioned, it should hanted it at the time. Both the legal
framework and the promotion material described abeere available to TGH when it
made its investment, and the contents thereof nwear the following essential

characteristics of the system:

) The CNEE was a body acting independently from tbegament!té

462

463

464

465

466

December 29, 201Exhibit R-145; White & Case letter to Freshfields dated Jan®arg012 Exhibit R-
146.

Despite everythingTGH is now trying to base its claim against Guatnon the supposed binding
nature of the Expert Commission’s pronouncem&eseMemorial, par. 270 and Reply, par..3%&s
explained above, this is not only contrary to teger and spirit of the LGE, but the Constitutional
Court itself, precisely at the request of EEGSAs lenfirmed that the Expert Commission’s
pronouncement is not binding upon CNEE (see Sect8above).

TGH argued that “[ijn addition to analyzing the newdk@nd regulatory framework established by
Guatemala for its electricity sector, TECO perfodnestensive due diligence”, Memorial, par. S@ealso
Gillette, par. 8 Appendix CWS-5.

Seel etter from Freshfields to White & Case of NovemBe2011, Documentation A.Exhibit R-142.

Also note that according to the procedure for pablic offering of theEEGSA shares, the interested

companies could make enquiries or request clatifina regarding the regulatory framework

applicable to the activity. TGH did not considerniécessary to make any enquiry or comment
whatsoever regarding the role of the regulator enilé powers and authority. Nor did it make any
enquiry whatsoever regarding the role of the Ex@annmission, the nature of its pronouncement or
the procedure to follow after said pronouncemert isaued (see Counter-Memorial, par. 228)

LGE, Arts. 4, 5Exhibit R-8; RLGE, Arts. 29, 30(d) and (eExhibit R-36; Salomon Smith Barney,
“EEGSA: Memorandum of Sale,” May 199Bxhibit R-16, pp. 2, 11, 54, 55.
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° The CNEE would define the methodology for calculgtithe

tariffs;467
) The CNEE would review this methodology every fiveays468

) The CNEE would prepare the Terms of Reference dtwutating the
VAD, to which distributors could object via admimative and then

judicial channelg89

) The CNEE would define the electricity distributitariffs according
to the terms of the LGE, which would reflect thestsoof an efficient
company, this being strictly the economic cost ofjuaring and

distributing electrical energi/?

) The CNEE would engage professional consultants eldopm its
duties and especially to define tariffg;

° The CNEE would prequalify consultants for the pragan of VAD

studiest’?

) The CNEE would oversee and comment on the tanifflystof the
VAD prepared by the distributdr?

467

468

469

470

471

472

LGE, Arts. 4(c) and 61kxhibit R-8; RLGE, Art. 97,Exhibit R-36; Salomon Smith Barney, “EEGSA:
Memorandum of SaJé May 1998, Exhibit R-16, Appendix A, Arts. 4(c), 61, and 77 and Appendix B
Art. 29.

LGE, Art. 77, Exhibit R-8; Salomon Smith Barney, “EEGSAMemorandum of Sajé May 1998,
Appendix A, Art. 77 and Appendix B, Art. 9&xhibit R-16.

LGE, Art. 74, Exhibit R-8; RLGE (Extracts),Art. 98, Exhibit-12; RLGE, Art. 98, Exhibit R-36;
Salomon Smith Barney, “EEGSMemorandum of SajéMay 1998, Appendix A, Art. 74 and Appendix
B, Art. 98,Exhibit R-16.

LGE, Arts. 71, 76, and 6Exhibit R-8,; Salomon Smith Barney, “EEGSMemorandum of SajeMay
1998, Appendix A, Art. 71 and Appendix B, Art. &xhibit R-16,.

Ibid. Art. 5; RLGE, Art. 32,Exhibit R-36; Salomon Smith Barney, “EEGSAlemorandum of Saje
May 1998, Appendix B, Art. 3ZExhibit R-16.

RLGE, Art. 97, Exhibit R-36; Salomon Smith Barney, “EEGSAflemorandum of Sajé May 1998,
Appendix A, Art. 74 and Appendix B, Art. 9Exhibit R-16.
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° The distributor would be obligated to make the ecdtions in order to
make its consultant’s tariff study conform to theerffis of

Reference4

) In the event that the tariff study was rejected algcrepancies
persisted, the Expert Commission would pronourssfion whether

the distributor’s study conformed to the Terms efd&kence;

) The CNEE would approve or reject the VAD tariff dgyorepared by
the distributor after reviewing the Expert Comnuosss

pronouncememnt’>

° Once the study had been approved by the CNEE, tEECitself
would define the tariffs;

) Tariffs defined by the CNEE would be applicable fioe years?’6

° The distributor had to fulfill all obligations undthe LGE, the RLGE

and their subsequent amendmefits.

This interpretation of the regulatory framework Heeen upheld by the Constitutional
Court?78 the ultimate interpreter of the Constitution aheé Ltaw in Guatemala or, as

TGH defines it, “it is the highest Guatemalan court charge of constitutional
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LGE, Arts. 74 and 7%Exhibit R-8; Salomon Smith Barney, “EEGSMemorandum of SaJéMay 1998,
Appendix A, Arts. 74 and 7Exhibit R-16.

Salomon Smith Barney, “EEGSMemorandum of SaJeMay 1998, Appendix B, Art. 98 xhibit R-16.
LGE, Art. 77,Exhibit R-8; RLGE, Art. 98 Exhibit R-36.

Salomon Smith Barney, “"EEGSMemorandum of SaJeMay 1998, Appendix A, Art. 78 and Appendix
B, Art. 98,Exhibit R-16.

Authorization Agreements for the departments of t8uala, Sacatepéquez and Escuintla, signed by
EEGSA and the Ministry of Energy and Mines, May 1998, Clause twentyxhibit R-17.

Decision of the Constitutional Court, Consolidh@ase Files 1836-1846-2009, November 18, 2009 pp.
16, 17, 23-26, 30, 32xhibit R-105; Decision of the Constitutional Court, Case Fil258-2009,
February 24, 2010, pp. 5, 6, 17, 23, 24, 31, 32ER4ibit R-110.
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matters.?’9 And it was based on this regulatory framework thato group made its
investment in EEGSA.

2. TGH'’s assertion to the effect that the price paid iy EEGSA reflected tariffs
that would compensate the investor as if it had acgred and maintained a
totally new network is false and biased

264. TGH explained initially in its Memorial that the lua offered by TGH and its partners
in the EEGSA bidding was “extremely high” when cargd with the company’s book
value480 As Mr. Kaczmarek explained, that was due to th tlaat the model company
system adopted by Guatemala enabled the countective income above the value of
its assetd$8! In its Counter-Memorial, Guatemala showed that T@hd its expert) had
not provided any evidence contemporaneous to Tengestment in EEGSA to prove
that position, and that such a position was nackigs? Guatemala then explained that,
if the premise advanced by TGH were valid, a statdd “inflate” the sale value of a
company, promising income that bears no relatiaiéoservice that the company would
be able to provide, charging customers, via théf,tém reimburse the amount paid by
the investor83 As discussed above, TGH’s argument was contraryth&o model
company system, a system designed precisely taatostcessive tariffs that could
result from the investor’'s monopoly position, andé¢duce the costs and encourage the
efficiency of the actual compan§* In its Reply, TGH argues that “the TECO group of
companies did consider and rely upon the fact thahtemala had established the
efficient model company approach when decidingitest in EEGSA 485 According to
TGH, Teco acted based on Guatemala’s implementafiarregulatory regime that used
the criterion of the model company, and on the jgenthat regulated assets of the

“efficient network” would be calculated as a fulctiof the “new replacement cost” of

479 Reply, par. 23.

480 KaczmarekAppendix CER-2, par. 62.
481 KaczmarekAppendix CER-2, par. 62.
482 Counter-Memorial, par. 236

483 Ibid, par. 237

484 SeeSection V.A.2

485 Reply, par. 65.
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the asset$6 However, TGH, does not cite (because it cannot)siagle
contemporaneous document that materially suppdrés interpretation, but rather
concentrates all its efforts on justifying its gasi through after-the-fact opinions of its
technical experts and its witness, Mr. Gilleégeé.

265. The reality is that the actual documents that ceéflEeco Group’s motivation for
investing in EEGSA and its offering price for th#tansaction include many
justifications, but none of them refers materially (i) the expectations for a
remuneration based on the new value of the ags¢tdhe model company system or
VNR, or (iii) future tariff increases, as TGH comvently claims to present now in this
arbitration488 The specific reasons for investing in EEGSA, dected in the Book of
Minutes of the Management Board of Teco of July8 %re the following and in this
specific order:

° “EEGSA is the principal electric distribution comrmyain Guatemala, a
country that is key to TPS’s Central American smg and TECO

Energy’s “beachhead” in the regioff?

° “EEGSA represents an excellent opportunity to expand consolidate
TPS’s presence in the region. Guatemala is thesangarket in Central
America, with a population of over 11 million peeph rapid economic
growth rate, and an even more rapid electricity @aingrowth rate. The
total Central American market of 32 million peophay within the next

decade receive electricity through a regionallyelicbnnected system.

Controlling ownership of EEGSA _would provide sigoént

486 Ibid.

487 KaczmarekAppendix CER-2, par. 62; Kaczmarek RepAppendix CER-5, par. 187; BarrerAppendix
CER-4, pars. 45-46; Gillette Rephppendix CWS-5, par. 12; Gillette ReplyAppendix CWS-11, par.
2.

488 Reply, par. 65.

489 “TECO Energy, Inc., Action regarding the privation of an electricity service company in Guateayial
Book of Minutes of Administrative Board, July 19®khibit C-32, page 1 (Emphasis added).
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opportunities for growthwithin Guatemala, while functioning as a

springboard for additional expansion throughoutréggon..”0

“TPS has a very solid understanding of EEGSA, #sets and its
management, developed through the ownership ofAlberada and San
Jose projects. Such an understanding allows TPSnwgsion the
opportunities for additional growth of the EEGSAstamer base, per-

customer-usage rates, as well_as cost-cutting tyoptes which would

increase profitability 491

“Ownership in distribution assets in Guatemalafistoategic importance

to TPS, because distribution investments (i) ofernificant market

share (i) enhance the ability to vertically integratand (iii) provide

broader opportunities for growtmcluding the important ability to create

it.” 492

“Participation in a distribution system is of padiar strategic
importance in Guatemala because TPS has existuagtiments in power
generation in this country. In contrast with theporunities to build

generation assets, this is a one time opportuwitadguire the largest

distribution company in Central Ameri¢&3

“‘EEGSA’s tariffs have been restructured pursuanttie Law. New
tariffs, valid for a five-year period, were issued June 22, 1998, with
methodologies closely following the Chilean, Argeatand El Salvador

tariff regimes.*9%

490

491

492

493

494

Ibid, page 2.

Ibid, page 3.
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“Founded in 1894, EEGSA is the largest distributioompany in
Guatemala and all of Central America. Guatemaladmesof the lowest
electricity per capita consumption rates in Latiméxica, and thus the
opportunity for growth appears substanti@uatemala’s energy demand

has grown at an average rate of over 8 percenhgluhie past seven
years. Growth is projected to continue at this pareseveral years,
supported by the reactivation of the economy —elgr@ result of the
Peace Treaty and the Guatemalan Government’'s eg¢oraond political
modernization — and significant pent-up demand. GEE is well

positioned to serve this growth93

“EEGSA and/or the owners of EEGSA will not be piloted from
participating and/or acquiring the INDE shares othese are offered for
sale through a privatization process expected tarowithin the next few

years."9%

“Under the Law, the shareholders of EEGSA or EEGSAIf, through
an affiliate, may participate in either electricitgeneration or

transmission activities without any limitation._ GEA’s ability to

vertically integrate and achieve relative markepaniance in the region

are critical investment considerationsGuatemala has the most

technically diversified electricity generation matkn the region, with
access to liquid fuels, coal, geothermal and hyespurces. National

electricity coverage is approximately 50 perc&t..

“The scenario for the EEGSA business model willuass conservative
figures for growth potential and necessary camtglenditures. The bid

price is are based upon this scenaff8.”

495

496

497

498

Ibid. page 2.

Ibid.
Ibid.

Ibid, page 4.
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° “The Law and its Regulations represent a new amprdar Guatemala
and its power sector investors. TPS believes thatet is sufficient
experience with similar systems in-place in Chiegentina, and El
Salvador. The features of this system are more gemide than some

found in other Latin American countrie®¥?

° “TPS recommends board approval for TPS participatiothe EEGSA
privatization bid. The purchase of this ownershipeiest in EEGSA

would enhance our ability to vertically integrateiroposition in

Guatemala and provide added protection to ouriagigirojects there. It

would also position TPS to have a stake in theaiigion and generation

of electricity as well as other end-use businessespnly in Guatemala

but in all of Central America as electrical intdipa in the region

evolves In addition, the Project itself provides vesignificant long-
term earnings through the potential opportunities doth cost-cutting

and growth, which can potentially enhance our retuns. This one-time

opportunity to acquire the EEGSA distribution conypas a positive fit
with the long-term strategies of TECO Energ§”

266. A mere reading of these reasons confirms that TGHgments that it paid a “high”

price because it expected to receive tariff comgems for the new value of the assets,
are false. It is clear thatlifas TGH claimsl that was the main justification for the
offered price, it would have at least been disadissed reflected in the corporate
documents. But there is no evidence that thereamgssubstantive discussion about it.
In any event, even if the reasons cited by TGH wiere (which they are not), they
would have no relevance to this claim. The priciel pg an investor in a public bidding
is part of the risk that the investor assumes, i@y cannot in any way result in a

penalization of consume?rst

499

500

501

Ibid.
Ibid, page 6.

Counter-Memorial, par. 240.
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268.

269.

But the Teco Group had other reasons to invest HGEA. As reflected in the

L EINTH

discussions, it expected to obtain a return thrdieglst savings,” “increase in demand,”
and “synergies” derived from other businesses withe Teco Group in the country and
in the region. Even more important, the recommeadab make the investment was
made based on a base case model that provided afregturn calculated by the Teco
Group and that, contrary to what TGH is arguingl kot forecast tariff increases, but
rather a reduction in tariffs in real terd®.We develop these arguments in the

following sections.

In its Reply, TGH argues that the main reason lier Teco Group to invest in EEGSA
“was not the potential for synergies,” but rathensidered “whether the investment
presented a favorable rate of return,” while “thegeergies were not taken into account
in the price offered by the bidding Consortiup#3” Therefore, TGH concludes by
maintaining that those synergies were not decisivdeco’s decision to invest in

EEGSA and nor did they have any effect on the graid for that investmen4

The statements made by TGH are false. TGH has ad&dged, on various and
repeated occasions, the relevance of such synamgitsdecision to invest in EEGSA.
The very reference that TGH and Mr. Gillette makeéhe management presentation for

the privatization of EEGSA in July 1998, which rafge on several occasions the

502
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Dresdner Kleinwort Benson Valuation Mod@&xhibit R-160, page 43, section c. Tariff calculation
variables (A3-09.pdf or TGH-551). TGH implicitly gegnizes the weakness of its arguments when, by
way of argument in favour, it argues through itpesx, Dr. Barrera, that it was reasonable thatdhiéfs
“were likely to increase in the future.” This argent not only contradicts the contemporary investmen
documents prepared by TGH’s advisors — the DresHiwinwort Benson model — rather TGH’s own
expert, Mr. Kaczmarek, recognizes that the expiectahat the tariffs will increase did not haveostger
support, since “one could not expect there to lerssistent trend in the tariffs,” due to the “untumo
impact of inflation, technology, and commodity @sc’ Mr. KaczmarekAppendix CER-5, par. 173

In his Reply testimony, Mr. Gillette tries to eff an alternative explanation for his reference to
“synergies” in his first statement, which he nowigles as “non-quantifiable savings in time and effo
that a company obtains when it makes a second timees in the same foreign country.” According to
Gillette, this definition differs from “as that taris commonly understood in the context of a meogean
acquisition” [by means of which] [...]there are sygies because some functions become redundant [and]
[...] cost-savings can be achieved.” Based on that,Gillette, tries to play down the importance bét
synergies existing between EEGSA and the invessneihTECO Energy, pointing out that Teco would
be a minority partner in EEGSA and that it would aperate the company. Reply Memorial, par. 62 and
64; Gillette ReplyAppendix CWS-11, par. 5.

Reply, pars. 62-64
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relevance of the synergies for the investment, ipeenfirms the importance of those
synergies in the investment decisk8n.The presentation refers to the fact that “TPS has
existing facilities, relationships and offices inu&@emala;” emphasizing that the
investment in EEGSA would offer “additional protect for the_existing investments

and that it “would provide for diversification odmings sources in Central Americd®
Only at the end did that presentation indicate rdfmmmendation to submit the offer
“based upon the Base Case Model achieving a miniecsaptable IRR under base case
conditions after all key assumptions have beerfigd507 which of course does not in
any way detract from the emphasis placed on syeetgroughout that presentation. It
is significant that, although in his Reply testippMr. Gillette attempts to play down
the importance of synergies, he himself ends uphasiping their value when he says
that “if we had been presented with an opportutatynvest in another Latin American
country and that investment could be expected taiolyeturns in line with EEGSA’s
expected returns, we would have favored investmgeEGSA, as we already had
invested in Alborada and San J&8&’and that “the privatization of EEGSA provided
increased security to [the investments in Alborashal San José&® and that “by
obtaining a stake in EEGSA, we hoped to ensureetitablishment of good relations
between EEGSA and our generation plaft8."Thus, while Mr. Gillette recognizes the
existence of those synergies, he diverges by ndtwag those synergies “[are] not
guantifiable” or do not “achieve any costs-savihgemething that is obviously false, as

analyzed below.

That is directly contradicted by the recommendatibthe Management Board in 1998,

which directly tied the existing synergies with tlegportunities for additional growth
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Ibid, par. 63; Mr. Gillette’s ReplyAppendix CWS-11, par. 7. The document referred to is Empresa
Eléctrica de Guatemala S.A., Privatization ManagenRresentation, July 9, 199Bxhibit C-33, page
19.

Reply, par. 63. (Emphasis added).

Ibid.; Empresa Eléctrica de Guatemala S.A., Privatinati@nagement Presentation, 9 July 192&ibit
C-33, page 21.

Gillette Reply Appendix CWS-11, par. 5.
Ibid.
Ibid.
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of the EEGSA customer base, per-customer-usages, rai® well as cost-cutting

opportunities which would increase profitabifittand “broader opportunities for

growth”511 It is obvious that these justifications are nolyaquantifiable, but they have
a considerable value in an investment like TGHi®stment in EEGSA.

TGH also argues that the synergies between EEGSA Beco Group’s other
investments did not provide the basis for the poffered by the Consortium, since the
two other partners of the Consortium (lberdrola aBBP) did not have such
synergies1?2 TGH’'s defense seems to require that Guatemalaeptbe specific
motivations of Iberdrola and EDP when investing BEGSA, and to explain the
purchase value of their offered shares, somethiagis clearly incorrect. TGH thereby
seeks to distract attention from the irrefutable faat, for Teco in particular, the proven
existence of those synergies was reflected in ¢ingpany’s acquisition price.

THE VAD FOR THE PERIOD 1998—200ALLOWED EEGSA SATISFACTORY FINANCIAL
PERFORMANCE

In its Memorial, TGH had argued that, in spite akimg reduced it costs and losses and
having grown, EEGSA “did not prosper” financiallyrihg the first five-year period
after the bidding!3 TGH argued that this was due to the increasearctst of oil, the
devaluation of the currency in 1999 and the “lowfiffs established in 1998 which,
according to TGH, caused EEGSA in 1999 and 200@etzerate negative cash flows
and in 2001 negative net prof#s. Mr. Kaczmarek notes that the return on the
investment made during the first five-year periogsvbetween 4 and 6 percent (below
the 7 percent “guaranteed” by the L&& and thus the 1998 tariffs were very 16W.In
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TECO Energy, Inc., Action regarding the privatiaa of an Electric Utility in Guatemala, Board Boo
Write-up, July 1998Exhibit C-32, page 2 (Emphasis added).

Reply, par. 64.
Memorial, pars. 68-69.
Ibid., par. 69.
Memorial, par. 69.

Kaczmarek,Appendix CER-2, par. 96. We note that, in the Memorial, TGH imeotly reports the
conclusions of its expert, referring to 3 and 4cpet instead of 4 and 6 percent (Memorial, par. 69)

Giacchino Appendix CWS-4, par. 5; Memorial, par. 69.
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its Counter-Memorial, Guatemala explained that EEGSariffs for the period 1998-
2003 were set before the bidding process basedecrhaical study conducted by Synex
under the auspices of the World Ba&ak. In other words, Teco learned of those tariffs
before deciding on its investment in EEGSA. Gualamaso explained that the
increases in oil prices and the devaluation ofdheency in 1999 were offset by the
periodic adjustments that occur in every five-ypariod according to the mechanisms
of the regulatory framewor® Guatemala explained that even TGH itself
acknowledged, in 2000, its satisfaction with theutes obtained by EEGS&? This is
remarkable since it would be unreasonable to expegtiblic services company like
EEGSA to generate profits within the first or sedg®ar since privatization, since this
type of investment generates long-term results;Teso’'s own Board of Directors
acknowledged?! Furthermore, Guatemala explained that the LGE wabognizes a
profitability level on the capital base of the mbdempany, and not on the actual
investment or the price paid by the invest8r.In any event that, because it is a long-
term investment, the profitability between 7 petcamd 13 percent forecast in the LGE
was to be analyzed over the period of the concesar@ not just over a five-year

period>23

In its Reply, TGH continues to argue that EEGSAfsvisional VAD for the tariff
period 1998-2003 “financially crippled the compat#y’and emphasizes the “significant
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Counter-Memorial, par. 245.
Ibid., par. 245.

Guatemala showed in its Counter-Memorial that T&lhitted having received a little more than US$ 2
million in dividends for its 24% equity interest ihe company in the period 1998-2003 and that EEGSA
distributed dividends for about US$ 9 million inetkame period, which by itself shows the excellent
results achieved by TGH at the start of a 50-yeatract. That was confirmed in the Book of Minutds
Management Board of Teco in January of 2000 in whie read “EEGSA overall income was higher
than plan[ned].”SeeCounter-Memorial, par. 249.

Ibid., par. 247; TECO Energy, Inc., Action regarding phivatization of an Electric Utility in Guatemala,
Board Book Write-up, July 199&xhibit C-32, page 6 $ee“Conclusion and Recommendation”).

Counter-Memorial, par. 248 asdesection V.A.2 above.

As to the Kaczmarek analysis presented by TGHivte support to its argument, Guatemala has already
referred to the fact that it completely ignores tbstructuring of activities of EEGSA, and therefis not
reliable. Counter-Memorial, par. 248; M Abdala aMl Schoeters,Appendix RER-1, par. 87;
KaczmarekAppendix CER-2, pars. 95-96.

Reply Memorial, II.C.
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cash flow constraints during the first five-yeaniftgperiod due to EEGSA’s provisional
tariffs, rapid increases in fuel costs, and theatleation of Guatemala’s currency in
1999.%25 |In the Reply TGH criticizes that the VAD for thdriff period was not
calculated according to the procedure stipulatetlGi Articles 71 to 79, but rather
pursuant to the Temporary Provisions of the LGEHcht2, which determines that the
CNEE was supposed to set EEGSA’s VAD based on &glised in other countries that
apply a similar methodology,” as it lacked suffitianformation to conduct a VAD
study. TGH also questions whether the CNEE andcdssultant Synex used
comparable data from El Salvador to calculate EEGS/AD for the study in question,
which supposedly led to tariffs that were “too foand “did not cover the operating
costs or the investments required to update ancrekghe substandard electricity
network that was in place at the time of [EEGSApsivatization.’®26 Lastly, TGH,
through Mr. Kaczmarek, again emphasizes that themren the investment in the first
five-year period was between 4 and 6 percent, wivotld be under the 7 percent that,

according to TGH, “the LGE guarantee3”TGH'’s assertions are erroneous.

As the witness Mr. Moller indicated in his firsagtment, during EEGSA'’s tariff-setting
process of 1998 (which occurred before the commamydding process, when the
company was still owned by the State), the pravgifirinciples required the distribution
tariff to be subject to strictly technical criterigso that EEGSA'’s future buyers would
have a realistic indication of the tariff levelsatithe company would obtain in the
future. In other words, the fundamental questiohécemphasized here is that EEGSA
was sold “with an effective tariff schedule” thaetbuyers never questioned (until this
arbitration). It was evident that, through anfenifal increase in the tariff for the period
1998-2003, the State of Guatemala could have adaia higher price in the
privatization of EEGSA. However, to avoid creatifagse expectations in the future

investors, the tariffs were set based on the tasiffdy that was entrusted to the
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Ibid, par. 69
Ibid, par. 70; Memorial, par. 67; Mat&ppendix CWS-6, par. 3.

Reply Memorial, par. 70; Kaczmarekppendix CER-2, par. 96. We again note that TGH incorrectly
reports the conclusions of its expert, referringdtand 4 percent instead of 4 and 6 percent (Matori
par. 69 and Reply Memorial, par. 70).
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consultant Synex, thereby observing the princigiehe LGE that the tariffs must
strictly reflect the cost of the systéat.Therefore, any claim that TGH might now make
against the 1998-2003 tariff schedule is out oktim

Furthermore, TGH’s argument is inconsistent with Book of Minutes of Management
Board of Teco of July 19982 which stated that “[t]he tariffs of EEGSA will be
restructured in accordance with the Law. The neikfd¢avalid for a period of five years,
were issued on 22 June 1998, with methodologidscthaely follow the tariff regimens
of Chile, Argentina and El Salvaddi® Those do not seem to be the words of an
investor that is complaining about the tariff salledin spite of the fact that, after that

arbitration, it opportunistically decided to chantgeposition.

TGH also states mistakenly that the return on tivestment made by TGH in the first
five-year period was between 4 and 6 percent, wiwchld be below the 7 percent that,
according to TGH, “the LGE guarantees.” In thatarel it is fitting to remember that, as
the experts Abdala and Schoeters have indicatedt thb LGE and the model company
system establish is that the set tariffs must dgive distributor the_possibilityof

accessing a rate of return between 7 and 13 pemartthe VNR and not over the

purchase price as TGH claim&d.

THE 2003—-2008 ARIFF REVIEW REVEALED THE CNEE’S NEED TO HAVE ITS OWN
PARALLEL TARIFF STUDY

In January of 2003, Guatemala started the firsff tegeview for the three largest
distributors in Guatemala—EEGSA, Deorsa and Deoga&ssdant to the new legal
framework of 199832 To conduct this tariff review, the CNEE hired {@an consultant
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Witness statement of Mr. Enrique Moller, Directof CNEE, January 24,2012 (hereaftoller),
Appendix RWS-2, par. 28

Counter-Memorial, par. 230ee alsoTECO Energy, Inc., Action regarding the privatiaat of an
Electric Utility in Guatemala, Board Book Write-ujyly 1998 Exhibit C-32.

Counter-Memorial, par. 23(Gee alsoTECO Energy, Inc., Action regarding the privatiaat of an
Electric Utility in Guatemala, Board Book Write-ujyly 1998 Exhibit C-32.

Ms Abdala Schoetergppendix RER-1, pars. 7 and 39.

Counter-Memorial, par. 250.
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Mr. Bernstein, one of the authors of the LGE’s wrédj draft (and the person responsible
for setting the tariffs for the first five-year jp@d through the consultant Synex), and
requested that he analyze the methodology to ket inshe Terms of Reference for the
tariff review of the second five-year tariff periobr the electricity distribution
companies33 Mr. Bernstein’s analysis emphasized the need Her@GNEE to hire an
external expert to conduct an independent taniffigtconcurrently with the distributor’s
study in order to undertake a critical analysis sich study34 The same
recommendation had been suggested by Mr. Leonaiaxidno (EEGSA’s consultant
during the 2003 and 2008 tariff reviews and witniesthis arbitration), in an article he
wrote in 2000. In this article, Mr. Giacchino enmagized the importance of regulators
hiring external experts in order to have the neagssechnical support to evaluate
distributors’ tariff studies3®> Hence, following Mr. Bernstein’s recommendations,
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Ibid, par. 250Seealso JS Bernstein “Some Methodological Issuesdns@er in the Terms of Reference
for Value-Added for Distribution Studies,” May 20@xhibit R-23.

As Mr. Bernstein explained at that time:

The VAD are calculated by the Distributors throughstudy requested
from a consultant company pre-qualified by CNERt tthall comply with

the methodology established by the Commission énréfierence terms of
said studies (Art 74 of the Law). However, CNEE maige comments on
the obtained values and, if the discrepancies gieemi Expert Committee,
composed of 3 members (Art 75 of the Law) will lstablished. In order
to exercise its control functions, CNEE shall bédb carry out a critical

analysis of every step of the study commissionedth®y Distributors,

which implies, in practice, to carry out of an ipgedent study, but
implementing the same methodology

Regarding the Terms of Reference, Mr. Bernsteintioeed the clear benefits to the CNEE of comparing
the results of the distributor’s study with theukgor’s study:

[Tlo establish the terms of reference and calootatimethodology

precisely enough as to a) appropriately reflect toacepts of VAD

contained in the Law and its Regulations, avoidingrecisions that may
be used to exaggerate the distribution costs, balde to compare the
numeric intermediate and final results reached hHa studies of the
Distributors and of the Regulator, and be able d@ldish the causes of
those differences [...]

JS Bernstein “Some Methodological Issues to Cansid the Terms of Reference for the Value-Added
for Distribution Studies,” May 200Exhibit R-23, page 2 (Emphasis added).

Mr. Giacchino indicated:

The regulated tariff review caused most of the faamis with the new
regulatory frameworks to become apparent. Regdatond requlated
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Guatemala hired the external consultant firm PA shitimg but, due to budgetary
issues, PA Consulting did not prepare a paralleff tstudy, which would have been
preferable, but rather reviewed the successiveestagorts of the tariff studgs
EEGSA, for its part, hired the team of Mr. Leona@@cchino, of NERA Economic
Consulting NERA) to conduct the tariff study. EEGSA also hired tAggentine
consultant firm Sigla S.A./ElectrotekSigla), to prepare the Load Characterization

study, an important component of the tariff staefy.

Mr. Colom explains in his witness statement thabew he first addressed the tariff
reviews of EEGSA, Deorsa and Deocsa in 2008, hentitletthe CNEE staff to consider
the lessons learned during the 2003 tariff revagvMr. Colom confirmed that, without
an expert to conduct an independent study for 68822008 review (as recommended
by Mr. Bernstein) the CNEE had faced significanglidnges in its ability to supervise
the NERA study3® The reasons are obvious: while the CNEE could nepexific
comments on the distributor’'s study, it did not éan independent study to serve as a
benchmark against which it could compare the resofitthe distributor’s study. The
EEGSA tariff review in 2003 resulted in an increasdeEGSA’s VAD which, in low
voltage rose from US$ 6.63/kW-month to US$ 7.48/kWhth (an increase of 12.83
percen} and in medium voltage went from US$ 5.10/kW-matattS$ 8.71/kW-month

536

537

538

539

utilities had difficulty agreeing on certain detailsuch as values of
regulated assets, recalculation of original tariffi® value of the efficiency
factor in price cap regimes, and the improvemerjuality of service.

Each of these issues will continue to cause fricte@specially in countries
that have not yet had tariff revieweg, Mexico, El Salvador, Guatemala
and Panama). To simplify the tariff review, eachimtoy should make its
regulatory decisions more transparent. Some aeadr working toward
this goal, developing measures such as regulatocpumting, service
quality standards, and reports by outside experts.

L Giacchino, et al., “Key regulatory concerns iatih America energy, telecoms and water sectors in
Latin America” (2000)Privatization InternationalUtility Regulation 2000 Serigd/ol. 2) Latin America,
Exhibit R-21, page 1 (Emphasis added).

Counter-Memorial, par. 255.

Ibid, par. 256.

Colom Supplemental StatemeAppendix RWS-4,par. 20
Ibid

151



279.

280.

(an_increase of 70.78P%*0 As Mr. Damonte explained in his initial reportethesults of

that tariff review made EEGSA's tariffs very dispostionate to the average throughout

Latin America>4?

TGH, quoting its witnesses, Messrs. Maté and Gallgjaintains that the CNEE and
EEGSA worked in a “climate of collaboration” duririge 2003—2008 reviex#? and
denies that the support obtained from CNEE’s esleconsultants of the CNEE “was
limited to an analysis of the stage reports in td&f study”. TGH also denies that
consultant “did not analyze the distributor’s tastudy in full nor conduct a parallel
study.”43 Messrs. Calleja and Giacchino add, to that effénett “for EEGSA’s 2003-
2008 tariff review, the CNEE not only received fumgl from USAID to retain PA
Consulting as its external consultant, but the CNSEblished a Technical Committee

to supervise the tariff review process [..3}#

What Messrs. Calleja and Giacchino fail to mentimrtheir witness statements is that
the appointed “Technical Committee” consisted dfyane civil servant of the CNEE
(the Tariff Manager), and that the other two mersbleelonged to CNEE's external
technical consultants, that is PA ConsultitfgThis “Technical Committee” was in
charge of a large number of tasks related to thgoiog tariff review?46 Guatemala is
not aware of whether the working relationship bemv&EGSA and the CNEE during
the 2003 tariff review was cordial or not, but T@dnnot deny something which is

evident: there was an enormous imbalance betweeEEGNtechnical team and
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Counter-Memorial, par. 258; Kaczmaréippendix CER-2, par. 98

DamonteAppendix RER-2, pars. 251-256. Regarding TGH’s criticisms of @amonte’s benchmarking
see Section V.E.11 further below and Damonte RdgimAppendix RER-5. Section 3.5.3.

Reply, par. 79; MatéAppendix CWS-6, par.4; Calleja,Appendix CWS-3, par. 10; Giacchino,
Appendix CWS-4,par. 10.

Reply, par. 80; Counter-Memorial, par. 255.
Reply, par. 82.

Terms of Reference for the Performance of thau@idded for Distribution Study for Empresa Elégari
de Guatemala, S.A. CNEE Resolution 88-2002, Oct@Ber2002 Exhibit R-25 (Emphasis added). Art.
A.7.1.See alscColom Supplemental StatemeAppendix RWS-4, par. 22.

Terms of Reference for the Performance of theud@dded for Distribution Study for Empresa Elégri
de Guatemala, S.A. CNEE Resolution 88-2002, Oct@Bei2002 Exhibit R-25 (Emphasis added). Art.
A.7.2.See alscColom Supplemental StatemeAppendix RWS-4, par. 22.
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EEGSA'’s technical team during the 2003 tariff rewieThe consequences of that
imbalance were obvious: the CNEE was limited inaitdity to review the voluminous
information from the distributor regarding the jiisation of the reference prices for
setting the VNR47 As Mr. Colom explains, it was precisely due tottimbalance that
the CNEE decided in 2007 to increase the staff baiee Tariffs Division and to create
two Departments and a Unit with their own staff the tariff reviews48 Also, the
CNEE hired Sigla (which, as pointed out, had adliE&GSA in the previous tariff
review), so that, as a prequalified external caastilof the CNEE, it could not only
support EEGSA’s tariff review, but produce an inglegient tariff study. Thus, for the
2007 tariff study, the CNEE had at least 16 tedanki of its own working full-time on
tariff matters, in addition to the members of imsultant, Sigla. With this arrangement,
the regulator had the necessary resources to peifefunctions correctly, reducing the
risk of information asymmetry or resource ineqyahis-a-vis the distributors. As
Messrs. Moller and Colom explain, the above wasm@iished by investing funds
from the CNEE’s own budget, and logically it resdltin an increased control over the
work of the distributor and its consultant as comregawith the prior reviek4°

Therefore, it is understandable that Messrs. MatE@alleja’s indicate their preference
for working with a smaller regulatory control teasaich as in 2003. But this cannot be a
criticism of the fact that the CNEE sought to impgrdhe quality standards of the tariff
review process, to make sure that the resultintjgarctually reflected the efficient cost

of the distribution service, as required by the LGE
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Colom,Appendix RWS-1, par. 49; Colom Supplemental Statemémpendix RWS-4, par. 23.

It included, first, the Tariff Adjustment Deparmt made up of six (today they are seven) profaassan
charge of reviewing and conducting the analyseshfemperiodic adjustments (quarterly, semi-annuadl a
annual) in the distribution tariffs and conductitige studies for calculating the compensation of the
transmission network. Second, the Tariff Studiepddament in charge of analyzing the stage repbgs t
each distributor submits in the course of condgcfiis tariff study every five years and coordingtin
reviewing and monitoring the tasks performed by theside consultants that assist the CNEE. This
department is made up of five professionals angetiechnicians, who do the analysis of the didtfidbu
network, field audits and oversight activities. Ylie turn coordinate the execution of the suppagrtariff
studies. Third, the Unit of the Uniform System ofcdunts made up of two professionals in charge of
analyzing the financial and technical informatiambsnitted by the distributorsSéeColom, Appendix
RWS-1, par. 26.)

Colom,Appendix RWS-1,par. 26; Moller Appendix RWS-2,par. 40
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THE TARIFF REVIEW PROCESS FOR THE PERIOD 2008-2013

1. EEGSA used theamparoagainst the Original Terms of Reference of April

2007 as a pressure tool to get concessions from tBREE, complaining of

the same provisions that it had accepted in the Ters of Reference of the

2003 tariff review
In its Counter-Memorial, Guatemala explained thatorder to produce the Terms of
Reference for the 2008—-2013 tariff review, the techl teams of the CNEE consulted
with regulatory entities of Chile, Peru and Argeatiand hired Peruvian and Argentine
technical experts to advise>¥ That advice included the joint review of various
components of the Terms of Reference so that theyldvconform to the LGE and
RLGE's criteria, as well as regulatory practiceother countrie8?! As a result of that
task, the 2008-2013 Terms of Reference were phdalidy the CNEE through official
letter CNEE-13680-2007 of April 30, 2007 (tkdriginal Terms of Reference®52 In
May 2007, EEGSA, exercising its right, objected ttitose Terms of Reference
administratively and then judicially through amparq which suspended the tariff
review process?? As Guatemala explained in its Counter-Memorial G5 used its
amparoagainst the Original Terms of Reference as a pregoint to get concessions

from the CNEE, complaining in 2007 about the samavipions in the Terms of

Reference that the company had accepted in the 2@ff¥eview5>4 Moreover, a mere

review of EEGSA’'samparoreveals that the distributor ignored the LGE'snmedatary
principles, including the legal authority of the EN to set the methodology for the

tariff review and declare the study “admissiblér@dmissible” if that methodology was
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The CNEE hired Edwin Quintanilla Acosta and MiguRevolo, respectively General Manager and
Manager of Regulation of Electricity Distributiofithe regulatory body and supervisor of the ad@gibf
electricity, hydrocarbons, natural gas and minih@eru, who had just participated in the tariffisav in
their country. It also hired the Argentinian corant Alfredo Campos, electromechanical engineer,
dedicated to independent consultancies, and wiperence in the Latin American electricity sec{@ee
Counter-Memorial, par. 289)

Counter-Memorial, pars. 289

Terms of Reference for the Performance of the VAld@ed for Distribution Study for Empresa Eléctriz
GuatemalaS.A., CNEE Resolution 13680-2007, 30 April 20Bxhibit R-38.

Counter-Memorial, pars. 299

Ibid, pars. 303-305, particularly, see comparativetdhgyar. 301.
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not followed>> As Guatemala pointed out, as a result ofdhgarofiled by EEGSA
and in order to be able to advance with the stteadlines of the tariff review, the
CNEE decided to incorporate certain changes regddsy EEGSA that did not affect
the principles of the LGE or the powers or obligasi that the LGE assigns exclusively
to the CNEB56

In its Reply, TGH argues that EEGSA opposed thelest of the 2003-2008 Terms of
Reference which were equivalent to the articlehef2007 Original Terms of Reference
motivating itsampara®>’” TGH further indicates that, when challenging thegial
Terms of Reference, “EEGSA did not ignore the basicciples of the LGE [...] to the
contrary, EEGSA sought to give effect to the retua framework under which
EEGSA had been acquired.” TGH in its Reply accépds “some of the provisions of
the [Original Terms of Reference] were similar to\psions of the [2003-2008 Terms
of Reference]” but, according to TGH, “the impact those provisions was
fundamentally different in view of amended RLGE iélg 98, which entered into force
shortly before the [Original Terms of Referencefevissued by the CNEE on 30 April
2007” and that, according to TGH, gave the CNEBaé&ais to deem the consultant’s
study ‘not received’ so that the CNEE could disrdgéhe consultant’s study and
therefore set EEGSA's tariffs as it please8’As discussed below, TGH’s arguments

are false.

a. The Terms of Reference for the 2002 tariff revieeflected the CNEE’s
authority under the regulatory framework and wereeepted by
EEGSA and TGH

In its Reply, TGH argues that EEGSA did indeedeaismplaints regarding the Terms
of Reference in 200%° and refers to two documents which it alleges to be
representative of EEGSA’s complaints against them&eof Reference for the period
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Ibid, pars. 303-304.

Ibid, pars. 306-318.
Reply, par. 104.

Reply Memorial, par. 105.
Ibid.
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2008-2013. As shown belo? TGH deliberately failed to discuss the adminisieat
appeal against these Terms of Reference whicllgeld and then withdrew. Instead, the
first document it introduces, referred to by TGH tims arbitration as “EEGSA’s
Comments on the 2002 Terms of Reference (T¢R)440), reflects comments in track
changes to what appears to be a draft, in Worddgrof the 2003 Terms of Reference.
The evidentiary value of this document must negédgshe discounted: it does not
contain a date (although TGH gives it a date ob*E602” in its list of documents¥i it
does not have a letterhead, is not signed, doesdantify its author and contains no
proof that it was sent by EEGSA or received by @EE. The second document is a
note sent to the CNEE on September 27, 2002 by &#sdting, the CNEE’s consultant
firm during the 2002 tariff review. In the note, F¥onsulting disputes certain comments
made by EEGSA regarding the Terms of Referencai@stipn (different from the note
mentioned previously as Exhibit C-440%.From PA Consulting’s note, it is impossible
to determine whether EEGSA questioned—even in ihisrmal manner—Articles
A.6.2, A6.3, A6.4, A.6.7 and A.6.8f the 2003 Terms of Reference, equivalent to
Articles 1.7.4 and 1.9 of the Original Terms of &ehce of 2007, to which EEGSA
objected in itsampara>63 Instead, the note from PA Consulting (presented Gy in
this arbitration) denounces EEGSA'’s attempt toetjard the tariff review functions
assigned to the CNEE by law, thereby demonstrdBGSA’s absolute disregard for
the legal framework since 2002. In this note, tlmmsultants from PA Consulting

comment that;

560

561

562

563

Seepar. 284.

TGH'’s conduct in relation to this documemixfibit C-440) demonstrates the Claimant’s bad faith. As
opposed to its customary practice concerning thera¢xhibits cited throughout its Reply, TGH faits
indicate the date dExhibit C-440 at the bottom of the page when referring to ithie Reply and only
dates it as “Feb 2002" in the document index. Agl@red below (footnote), this corresponds to tne f
that TGH is trying to present this document as ithet of the comments of CNEE’s consultant, PA
Consulting, inExhibit C-447 of September 27, 2002. It is implausible for PéAn€ulting to take five
months to respond to the consultant’s comments;iwtonfirms the falsehood of these comments.

TGH presents the PA Consulting note as a resptm&exhibit C-440 despite the fact that the PA
Consulting note is dated nearly 7 months afterdide that TGH assigns it to Documé&h40 (referred
to as “Feb 2002" in the index$eefootnote 561above.

See Ampardiled by EEGSA with the First Civil Court of May92 2007 Exhibit C-112.
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[...] [l]n general terms, it is our view that EEGSAlscument
goes beyond what could be described as “commemd” a
stands as a true revision of the ToR, changing taobge
aspects relating to the control methods and progida
restrictive _interpretation of the CNEE's powers and
responsibilities The document goes as far as to establish time
periods to be complied with by the CNEE, as well as
commitments and definitions that are neither pregidor in
the General Electricity Law [LGE] nor supported kiye
applicable legal framework. EEGSA boldly cuts otie t
CNEE’s power to raise objections, a power thatrsviged

for in the LGE itself

[...] EEGSA restricts the CNEE'’s requests for infotioa,

requiring that they be duly justified, but failingpwever, to
state who is to provide such justification or hawsi to be
provided. [...] This suggestion by EEGSA introducestrang

limitation of the possibility of accessing infornaat, which

possibility plays an essential role given the irabak between
the controller and the parties subject to controlThe

suggested restriction is inadmissible, given thegrs vested
in the CNEE under the Law with respect to requdsts
information, in general, and tariff reviews, in fieular, are
concerned.

[...] EEGSA is proposing to eliminate any possililib have
the documentation submitted replicated, those necessary to
verify the calculation process. This is essentialorder to
replicate the process, detect errors and, as tbe @@y be,
redo the study. [...] Moreover, given our precedimnggdssion
of the CNEE’s legal powers in the course of thaewy the
requested change cannot be allowed.

[...] EEGSA is seeking to eliminate the CNEE’s power
object to the study’s partial or final findings,bstituting it
with the power to “make observations”. This is motline
with the CNEE’s responsibility [...]

[...] EEGSA seeks to avoid submission of basic infation
used for SER determination not be submitted toGNEE.
This is inadmissible as such information is theiddsr the
study.
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286.

[...] EEGSA seeks to assign to the Consultant thegoaw
determine the value of the useful life of the fiéieis. It is our
view that, at most, the Consultant can propose eglior
approval by the CNEE.

[...] EEGSA’s interpretation is that the CNEE mushdact at
least two studies to define the actualization fat¢ [but] it

seeks to incorporate into the ToR provisions tlahdt exist
in the Law or the Regulation to the effect that ¢enthe
DISTRIBUTOR has been notified of the actualizatrate by
the CNEE, the distributor may submit its observatithereon
within a period not to exceed 15 calendar days. ThNEE
shall rule thereon within no more than 15 calerdtars from
receipt of the distributor's observations.”  Appdaieg,

EEGSA is taking on the regulator’'s role in propgsiime
periods for definitions for which no provision isage in the
Law and which are unadvisable.

[...] EEGSA intends for the Consultant to define drenual

reduction factor that reflects the effect of ecoresof scale
and efficiency improvements. This factor shouldassessed
and defined by the CNEE. At most, the Consultanilcco
make suggestions or recommendatigis.

As evidenced by this document, EEGSA already shoavedmplete disregard for the
legal framework of the tariff review in 2002, byyitt)g (1) to avoid delivering
information that would allow the regulator to camwut adequate control; and (2) to
assign authority to itself and to its consultantnfiin the tariff review process that the
LGE attributed to the CNEE.

There is an important detail in this question, WhitGH and its witnesses fail to
mention: EEGSA did indeed file an appeal againstrésolution that approved the 2003
Terms of Reference, complaining about some of émeesprovisions, that [TGH] would

later complain of in 200%6> Such action was withdrawn by TGH a few weeks after

564

565

Note from PA Consulting to the CNEE of Septenmér2002 Exhibit C-447.

Administrative Court Proceeding of started by E¥2Gagainst Decision of the Ministry of Energy and
Mines No. 562, dated February 24, 2088hibit R-169.
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was filed>¢¢ Obviously, TGH and its witnesses are aware of fiuis and have failed to

mention it during the discussions on this matfEne effect of this withdrawal is key: far

from complaining about the 2003 Terms of Referentc@eans that EEGSA consented
to and accepted their content.

287. The CNEE ultimately maintained the text of the Terof Reference unchanged and, in
the final approved version (applied without furthsprestions), the regulator’'s basic
authority was maintained during the tariff reviewogess for the 2003-2008 period.
EEGSA accepted the legality of these Terms of Refsx by refraining from filing an
appeal against them, and the review was conductel normal manner. TGH itself
specifically accepts this point when it statestsnReply that “EEGSA'’s tariff review for
the 2003-2008 tariff period was conducted in acancg with the requirements of the
LGE and the RLGE.” These Terms of Reference estaddi, in particular:

° the CNEE’s authority to request information andpgunl the tariff study

if it does not adhere to the Terms of Referefice;

) the distributor’s obligation, through its consultgirm, to correct the
tariff study as requested by the CNEE to bringnicompliance with the

Terms of Referenc®8 and

566 Voluntary Dismissal of the Administrative CountoReedings started by EEGSA against Decision of the
Ministry or Energy and Mines No. 562, dated Febyua, 2003 134-02 of and Nov™2Vlemorial 2681,
First Contentious Administrative Court, Septembe2@3,Exhibit R-171.

567 Arts. A.6.2. and A.6.3. of the 2003-2008 Term®Reference stated:

A.6.2. [In submitting the reports], the CNEE hag tlegal authority to
request additional information and to discontinearing any subsequent
implementation of the STUDY_.if, in its owmeasoned, explicit and
justified opinion it was being carried out while disregarding, dgivig
from or failing to comply with these Terms of Reface

A.6.3. In the event that the CNEE detects varigirom the theoretical,
methodological or procedure guidelinéetermined in these Terms of
Reference, it shall object to the continuationhef STUDY. [...]

568 Terms of Reference for the Performance of thau@ldded for Distribution Study for Empresa Elégari
de Guatemala, S.A., CNEE Resolution 88-2002, Oct8Be2002Exhibit R-25. (Emphasis added).

Art. A.6.4. of the 2003-2008 Terms of Referencéesta
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° the distributor’s obligation to include supportimgormation for the tariff

study and submit a traceable staé.

288. In sum, the text of the 2003-2008 Terms of Refezesued their acceptance by EEGSA
are the best evidence that EEGSA was already awfas:nd had accepted CNEE’s
authority under the legal framework before the 2G0i#f review arose, as explained in

the following section.

b. EEGSA used the amparo against the Terms of Refeeeas a tool for
applying pressure to obtain concessions from the EH\ objecting to
the same provisions that it had accepted in the 2@D08 tariff review
in disregard of the basic principles of the LGE

289. Equally unavailing is TGH’s argument that it presehanamparo against the 2007
Original Terms of Reference to “attempt to applg tegulatory framework pursuant to
which the company had been acquire®.As previously explained, EEGSA (and TGH)
had accepted these same provisions without objeatidthe 2003 Terms of Reference,
which granted the CNEE equal or greater regulapanyers over EEGSA's tariff study
as the 2007 Original Terms of Reference (even usirgg same language) As
explained below, th@mparo against the Original Terms of Reference was used b

EEGSA as a pressure point for obtaining additi@oalcessions from the CNEE.

A.6.4. When the intermediate results are objectedtbyt the CNEE, the
CONSULTANT must redo the work in questiam order to address the
objection as instructed and by the deadline s€ZXEE.

569 Ibid, Arts. A.6.7. and A.6.8. of the 2002 Terms of Refere read:

A.6.7. These Terms of Reference establish thafrdréf Study that the
DISTRIBUTOR must send for the CNEE’s consideratirall consist of
the full set of Reports and Results set forth meréiany one of these is
missing, the CT shall so inform the DISTRIBUTOR andtil such time
as the missing information is received, the CNERlIstonsider, for the
purposes of the provisions of RLGE Art. 98, that frariff Study has not
yet been submitted for the CNEE’s consideratfon]

A.6.8. The CNEE may also consider the Tariff Studyt to have been
accepted if, in its own judgment and subject tostdtation with the CT,
the Reports and Charts mentioned in the precedinmgspomit the results
requested in these Terms of Reference so that #niéf Btudy can be
considered incomplete or as presenting a partidistorted view.

570 Reply, par. 106.
571 Also seeCounter-Memorial, pars. 300-305; particularly toenparative graphic in par. 301.
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290.

EEGSA’s amparo against the Original Terms of Reference is, ielifsa revealing
document. In it, EEGSA not only rejects a methodglthat had already been accepted
by EEGSA itself in the 2003 review, but questionit@ basis of the regulatory
framework of the electricity sector pursuant to ethiTGH and its associates had
decided to invest in 19982 For example, EEGSA indicated that it was the
responsibility of its consultant firm to prepares ttariff study “using the technical and

methodological criteria_it deems adequate and redse in conducting the work

requested of it373 thereby disregarding CNEE’s legal power to esséblithe
methodology and declare the study “appropriatenappropriate” (“accept or reject” in
the original wording of the RLGE) in the event thtadlid not conform to the Terms of
Reference’* Moreover, theamparoincluded accusations against the CNEE, including
that it had “abused its power® in the Original Terms of Reference by defining the
useful life of the installations as 30 years (S®tt6.5), which is precisely the same
number of years mentioned in the 2003 review (8rdD.4.2) and to which objections
had never been raisét. Theamparoalso classified Section 1.6 of the Original Terms
of Reference, which established that the ownerdifipthe tariff study belonged
indistinctively to CNEE and to EEGSA as a “violatioof property rights” and
“confiscation.’”” However, EEGSA appeared to forget that Article AfSthe 2003-

572

573

574

575

576

577

Letter from PA Consulting to the CNEE, Septenmdgr2002 Exhibit C-447.

Motion for constitutional relief filed by EEGSA aigat the Terms of Reference, Motion for
constitutional relief C2-2007-4329, May 29, 208xhibit C-112, p. 8 (Emphasis added).

RLGE, Art. 98,Exhibit R-36; LGE Arts. 4(c), 77 and 7&xhibit R-8 (CNEE is the only party that
reviews the methodology for setting the tariffs).

EEGSA's interpretation resulted, conversely hia distributor and the consultant firm acquiring gower
to “determine” the Terms of Reference, a mattet distorted the balance of powers conferred by tGE
the CNEE, on one hand, and to the distributor gddnsultant on the other.

Motion for constitutional relief filed by EEGSA aigat the Terms of Reference, Motion for
constitutional relief C2- 2007-4329, May 29, 20&xhibit C-112, p. 21; Terms of Reference for the
Performance of the Value-Added Distribution Study Empresa Eléctrica de Guatemala, S.A., CNEE
Resolution 13680-2007, April 30, 200Exhibit R-38, section 6.5; Terms of Reference for the
Performance of the Value-Added Distribution Study Empresa Eléctrica de Guatemala, S.A., CNEE
Resolution 88-2002, October 23, 2082hibit R-25, section D.4.2.

Motion for constitutional relief filed by EEGSA aigat the Terms of Reference, Motion for
constitutional relief C2-2007-4329, May 29, 20&xhibit C-112, p. 16
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292.

293.

2008 Terms of Reference had already establishearaictically the same terms that the
tariff study “belongs indistinctively to CNEE ano EEGSA.>78

In conclusion, EEGSA’s principal arguments madé@sramparowere neither technical

nor methodological, but legal, aimed at obtainiegeyal authorization from the courts
to deviate from the Terms of Reference at its étsun. EEGSA’s questioning of the
CNEE’s authority at the very start of the tarifiviev process—authority that it had
accepted in 2002—foreshadowed the hostility andooperativeness that the CNEE
would face from EEGSA during this review.

C. EEGSA’s amparo against the Original Terms of Refeee was not
based on the potential effect of the amended A«iéB

In its Reply, TGH concludes by accepting that “savhé¢he provisions of the [Original

Terms of Reference] were similar to provisionshad {2003 Terms of Reference],” but
then posits that “the impact of those provisionssvwessentially different, given the
amended text of RLGE Article 98, which took effescton after the CNEE issued the

[Original Terms of Reference] on April 30, 200Thus, according to TGH, “[wj]hile in
2002 the CNEE had few incentives to deem EEGSAIdysts ‘not received’ because

its prior tariff schedule would simply remain infext, this was not the case in 2007,
when the CNEE did indeed have cause to considerctimsultant’'s study as ‘not
received’ in order to dismiss it and thereby seGSR'’s tariffs as it pleased™ Thus,
according to TGH, EEGSA would have accepted the EBEuthority in the 2003-
2008 Terms of Reference but, in view of the amendnoé Article 98, it decided to
guestion the 2007 Original Terms of Reference. ¥daned below, this argument was
evidently prepared for the purposes of this arbidraand does not hold up to the least

scrutiny.

First, if what Messrs. Maté and Calleja say weue-t-that the interaction between the
Terms of Reference and the new Article 98 espegotalihcerned thePA®—it is clear that

578

579

580

Terms of Reference for the Performance of thaia@dded Distribution Study for Empresa Eléctriea d
Guatemala, S.A., CNEE Resolution 88-2002, OctoBe2R02 Exhibit R-25, point A.5.

Reply, par. 105
Ibid.
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295.

what they should have done was challenge the amamdaoif Article 98 But they did

not do so, nor did the other distributors contmblley foreign shareholders (Deorsa and
Deocsafsl And the reason they did not do so is becauserttended Article 98 and the
Terms of Reference neither added to nor removethamgythat was not already within
the authority assigned to the CNEE by the LGE. Umigginal Terms of Reference, in
keeping with the 2003-2008 Terms of Reference, lingpplied the tariff review
procedure according to the general regulatory fraonke.

Secondly, the documentary record confirms thatitteraction between the text of
Article 98 and the Original Terms of Reference diok cause EEGSA any special
concern. On the one hand, temparoagainst the Terms of Reference is not based on
the amendment of Article 98, since there is noregfee criticizing that amendmeise.
This is confirmed by the document containing EEGSAbmments on the Original

Terms of Reference of May 2007, in which thereadsreference to the amendment of

Article 98 to justify the requested chang&sNor does TGH present any legal opinion

contemporaneous with the reform that evaluatesstipposed interaction between the
text of Article 98 and the Original Terms of Refece. In fact, this matter was never

mentioned by EEGSA as of special concern.

In reality, it involves another argument, opporsiitially prepared by TGH as a result of
its review of thdberdrola case. Conclusive proof of this, as discussedenctintext of
Guatemala’s objections to jurisdictié#,is that, in the “notice of intention to submit the
dispute to arbitration” sent [by TGH] to Guatemala January 9, 2009 (before
beginning the written exchanges in therdrola case), the detailed factual summary of

the dispute that TGH presentdil not include a single reference to the amendment

of Article 98. Only after having reviewed the exchanges betwbenparties in the

Iberdrola case did TGH present this argument in its Notitébitration in October

581

582

583

584

Counter-Memorial, par. 283.
Amparoagainst th&erms of Refereng@mparoC2-2007-4329, May 29, 200Exhibit C-112

Note No. GG-038-07 from EEGSA to the CNEE attaghEEGSA’'s Comments on the Terms of
Reference, May 11, 200Exhibit C-108.

Seepar. 41 above.
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297.

2010. In any case, in thieerdrola decision, the Tribunal ultimately rejected anyioot

of the relevance of this amendmé##.

Finally, we address TGH's argument that the CNE#& ‘tracentives” under the Original
Terms of Reference to reject the distributor’'s ftastudy and set tariffs “as it
pleased.386 This accusation is unfounded and opportunisticitiée TGH nor its
witnesses present any supporting evidence, andigineye that the tariff review of the
other electricity distributors (also controlled fiyreign shareholders) were carried out
under similar Terms of Reference and pursuant écathended Article 98, without any
suggestion of the conspiracy theories now presetatatie Tribunal. In effect, as Mr.
Colom explains, the CNEE also commissioned independariff studies from the
consultant Sigla for the Deorsa and Deocsa tagiffews in order to have a benchmark
when reviewing those distributors’ studies. Noeéths, contrary to what occurred with
EEGSA, these distribution companies followed thgaleprocedure and complied with
the applicable Terms of Reference, and the CNEEnibadkeed to use the parallel study
to set their respective tariff§’ Thus, it is clear that TGH’s accusations are witho

foundation

2. EEGSA accepted without question the Final Terms dReference for the
2008-2013 Tariff Review

a. The Final Terms of Reference for the 2008-2013 tareview preserved
the CNEE’s authority in the tariff review process

As discussed in the Counter-Memorial, a Guatemiakaer court of justice had ordered,
on a preliminary basis and without analyzing theith@f EEGSA’'samparq a stay of

the effects of the Original Terms of Reference pemé decision on the merits of the
petition588 Recognizing that the delays in resolving the resibuld make it impossible

to approve the Terms of Reference within the legaeframe, the new Board of

585

586

587

588

Iberdrola Energia S.A. v. Republic of Guatem@laSID Case No. ARB/09/5) Award, August 17, 2012,
Exhibit RL-32

Reply, par. 105
Colom Supplemental StatemeAppendix RWS-4, par.12.
Amparoagainst th&erms of ReferencmparoC2-2007-4329, May 29, 200Exhibit C-112.
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Directors of the CNEE accepted certain changehi@BEEGSA would discontinue its
ampara As Mr. Colom explains, this was decided on theugds of practicality, in
order to move ahead with the tariff review procasd prevent its suspension until the
courts and even the Constitutional Court issuedas@n on the merits several months
later, which would prevent the CNEE from determgniine new tariff schedule until
then389 To review the Original Terms of Reference, the EN&ecided to engage
Messrs. Alejandro Arnau and Jean Riubrugent from grequalified consulting firm
Mercados Energéticos to bring specialized exteomalsulting services to the Tariff
Division. As Guatemala explained, as a result & #malysis, the CNEE decided to
include certain changes requested by EEGSA thandidaffect the principles of the
LGE or the authority of the CNEE? These changes included eliminating the reference
in Article 1.8 under which the study would be cadesed “not received” if the
consultant omitted the “requested results” (desjhigefact that the same provision had
been accepted by EEGSA in the 2003-2008 revisidojvever, the CNEE confirmed

the requirement that the consultant make the regdeorrections, as explained above

589

590

Colom,Appendix RWS-1, par. 66; Colom Supplemental Statemémpendix RWS-4, par. 26.
Inter alia, the following changes were introduced:

» The period for complying by submitting the tariftidies pursuant to the RLGE was established
as that for delivering the full study and not foe tstage reports;

» The public hearing stage was eliminated becaustowdh it contributed towards the
transparency of the process, and the CNEE considergood regulatory practice, it was not
provided for in the LGE or the RLGE. It was prefdmto accept EEGSA’s objection so as not to
further delay the tariff review (Letter from Migué&rancisco Calleja to José Toledo Ordofiez,
May 11, 2007 Exhibit C-108, p. 5)

e The capital recovery formula was modified, as hadrbsuggested on the occasion of EEGSA's
tariff review in 2003 by Mr. Giacchino himself (ttdERA consultant at that time), thereby
changing from a constant capital method to a cobstapreciation methodséeG Berchesi and
L Giacchino, National Economic Research Associdtedorme de Etapa E: Valor Agregado de
Distribucién and Balance de Potencia and Enetg[8tage Report E: Value Added for
Distribution and Power and Energy Balance], June2P®3, reviewed on July 30, 20@xhibit
R-170p. 7). For this review, the assets of the distobs (EEGSA, Deorsa and Deocsa) were
considered depreciated by 50 perc&edgResolution CNEE-5-200&xhibit R-54, January 17,
2008, Art. 8.3.); and

* An addendum to Art. 1.5 of the Terms of Referenas wade that established the consultant’s
obligation to maintain independent professionalgjuént from the distributor that engaged him
or her. (Terms of Reference for the Value AddedOdatribution Study for Empresa Eléctrica de
Guatemala, S.A., CNEE Resolution 124-2007, Jan2@®8,Exhibit R-53, Art. 1.5)
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when discussing the text of this Artidl8. Likewise, a provision was added, Article
1.10, which established that EEGSA’s consultantd;aan an exceptional basis, deviate
from the Terms of Reference as long as there westefigd reasons for this, which had
to be explained to the CNEE by the consult@hiThe justifications would allow the
CNEE to study the matter and decide whether theatem was reasonable and
therefore whether it was acceptable or not to tNEE in order to modify the Terms of

Reference.

298. In its Reply, TGH disagrees with this analysis aoding its witnesses, states that
“[ulnder Article 1.10, the CNEE did not have thenmy to “approv]e]” the consultant’s
deviation from the [Terms of Reference]; rathertidde 1.10 provides that the CNEE
may make observations with respect to whether slashation is justified under the
LGE and RLGE” and that, in the event that the partio not agree “as to whether any
such deviation was justified, an Expert Commissiamuld be appointed to resolve that
discrepancy®3 This analysis is incorrect since it disregardg;eoagain, the most basic
premises upon which the regulatory framework ofédletricity sector in Guatemala is
based and the documentary record that reflectslifmissions that resulted in Clause
1.10 of the Terms of Reference.

591 Seeabove at par. 243.

592 Terms of Reference for the Value Added for Dimttion Study for Empresa Eléctrica de Guatemala,, S.

CNEE Resolution 124-2007, January 20B8hibit R-53, Art. 1.10:

These [Terms of Reference] show the guidelineoliovi in performing
the Study and for each one of its described anthekfStages and/or
studies. Should there be any variations in the ouzilogies presented in
the Study’ Reports, they must be fully justifiede tCNEE will make the
observations it deems necessary concerning thatiars, verifying their
coherence with the Study’s guidelines.

These terms of reference do not constitute a legalregulatory
amendment, therefore in the event of a conflictween any of the
provisions of these terms of reference and the bathe Regulation the
latter’s provisions shall prevail, applying thermiple of legal hierarchy in
all cases. Likewise, any omission in these termsetdrence, related to
aspects defined in the Law and the Regulation erstibject of tariffs shall

be construed as included in the [Terms of Refefence
593 Alegria ReplyAppendix CER-3, paragraph 6Calso seeCalleja ReplyAppendix CWS-9, paragraph 20;
LGE, Exhibit R-8, Art. 75.
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First, it is appropriate to remember the legal fearark governing this matter. As has
already been mentioned previously, the LGE expyesssites that it is the CNEE who
defines the methodology for calculating the disttibn tariffs>94 The Guatemalan
Constitutional Court has expressly stated that #ludhority cannot be delegated by the
CNEE and cannot be exercised by the distributa, dbnsultant, or the Expert
Commissiort%> Guatemala explained in its Counter-Memorial thaé¢ tiscussions
among the parties regarding the text of ArticleDloi the Terms of Reference evidenced
that the CNEE never attempted to assign its authdy means of Article 1.10 and
informed EEGSA to this effe€®® The wording of the Article created some
disagreements between EEGSA and the CNEE at the thws Mr. Colom explains,
while EEGSA claimed that the consultant was allovieddecide whether or not it
wanted to adhere to the Terms of Reference apprbydtie CNEB?7 the CNEE was
neither prepared nor legally able to renouncepe#ic legal authority?® The contrast
between EEGSA'’s proposal and the text approvedhiey GNEE for this article is
illustrated by its very text:

594

595

596

597

598

Seeabove at 228t seq
Seeabove at 236.
Counter-Memorial, pars. 314-315.

Colom Appendix RWS-1, pars. 69-71, 107-109 Letter from Miguel Francisalleja to José Toledo
Ordofiez, May 11, 200Exhibit C-108, p. 5.

Colom Supplemental StatemeAppendix RWS-4, pars. 6-8.
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300.

Terms of Reference Article 1.10

EEGSA'’s Proposat®

Approved Texqo0

These [Terms of Reference] show|
general guidelineso be followed

by the distributor and the
consultant in each of the Stages
and/or studies that have been
described and defined.
Consequently, the consultant may|
vary, in a justified manner, the
methodologies presented in each o
the studies to be performed, base
on its knowledge and experience.

These [Terms of Reference] set
forth the guidelines to follow in

preparation of the Study, and for
each one of its Stages and/or
described and defined studies. In the
event of deviations in the
methodologies set forth in the Study
Reports, which _must be fully
justified, the CNEE shall make such

U7

observations regarding the changes
as it deems necessary, confirming
that they are consistent with the
quidelines for the Study.

The above comparison clearly shows that the CNHEcted EEGSA’s proposed
position, and instead selected a text that safelgdathe CNEE’s exclusive ability to
determine the methodology for the tariff study esspribed by the LGE. As Mr. Colom
explains in his supplemental witness statementfitiad text of this article reflected the

following:

599

600

Letter from Miguel Francisco Calleja to José ToleOrdofiez, May 11, 200Exhibit C-108, p. 5.

Unofficial English translation. In its original &pish language, it reads:

Los presentes TdR muestran

los lineamientos geweral

orientativos a seguir por la distribuidora y porcehsultor en
cada una de las Etapas y/o estudios descritos igidtef. En
consecuencia, el consultor puede variar, de fousi#icada, las
metodologias presentadas en cada uno de los estdéaalizar,
en base a su conocimiento y experiencia.

Addendum to the Terms of Reference for the Parémce of the Value-Added for Distribution Study for
Empresa Eléctrica de Guatemala, S.A., ResolutioRE24-2007, October 11, 20@&xhibit R-44, Art.

1.10. Unofficial English translation. In its oifgl Spanish language, it reads:

Los presentes TdR muestran los lineamientos a rseguila
realizacion del Estudio y para cada una de susaEtapo
estudios descritos y definidos. De existir variae® de las
metodologias presentadas en los Informes del Estuds
mismas deben estar plenamente justificadas, la CidBEzara
las observaciones que considere necesarias a ta@xiones,
verificando su consistencia con los lineamientd€deudio.
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301.

(a) First, the CNEE removed the allusion to “general or ey’ guidelines. The
clear intention of the final wording of Article D1s that the Terms of Reference
were guidelines “to be followed” and binding updre tconsultant (unless the
CNEE were to authorize the consultant to deviaimfthem);

(b) Secondthe CNEE removed the authority that EEGSA’s prepagould grant
the consultant to alter the methodology on its omstount and without
consultation. The proposal that “the Consultant rbay was amended to a far
more limited provision, “in the event of deviatighsvhich clearly denotes the
exceptional character of these deviations;

(c) Third, if the consultant were to propose a variationvas to be “fully justified,”
thereby establishing a requirement greater thamiére merely “justified”; and

(d) Fourth— and above all — the CNEE had_to verify by medntssa@ommentshat
the methodological variations were in keeping withe methodological
guidelines contained in the Terms of Refereitte.

Notwithstanding that the above comparison leavedaubt as to the intention and scope
that the parties gave to Article 1.10, withessesdvie Calleja and Maté indicate that
they “categorically disagree” with this analysishieh they consider “erroneou$’?
Nonetheless, beyond these statements, both MeSaieja and Maté conveniently
choose not to discuss the process of negotiatisgcthuse (as described above) in their
statements. This is particularly telling of Mr. [@@, who, on behalf of EEGSA,
proposed the text of the clause that was latectegeby the CNEE? Thus it is of no
surprise that TGH has likewise decided to compjeti$regard this discussion in the
Reply804 TGH prefers instead to defer to its legal exparho notes that it was
permissible to deviate from the Terms of Referdmmeause “no provision of the LGE or
of the [RLGE] requires that VAD studies adhere he tletter of the Terms of
Reference®5 As Mr. Aguilar explains, this is a misrepreseitatof the letter and
spirit of the LGE?%6 According to the LGE, the CNEE is charged with fidieg” the
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Colom,Appendix RWS-1, par. 71; Colom Supplemental Statemégupendix RWS-4, par. 33
Calleja ReplyAppendix CWS-9, par. 20; Maté RephAppendix CWS-12, par. 13.

Letter from Miguel Francisco Calleja to José Talérdofiez, May 11, 200Exhibit C-108, p. 5.
Reply, pars. 102t seq.

Alegria ReplyAppendix CER-3, par. 62.

Aguilar RejoinderAppendix RER-6, pars. 26, 27.
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methodology for calculating the tariffs, the caltidn of which is first accomplished by
the distributor’s consultant in its tariff studyhi§ is the general legal principle under the
LGE and the RLGE?7 as was explained to those investing in EE@8And as has been

confirmed by the Constitutional Co$fe

In any case, it must be stressed that the tatitfysthat EEGSA presented was far from
adhering to the “letter” (using the words of Mr.efjfia) of the methodology established
in the Terms of Reference. EEGSA’s consultant tegaio Article 1.10 of the Terms of
Reference to reject 85 of the 125 comments on temmfrom the methodology made
by the CNEB10 another point conveniently disregarded by TGHtsReply. Thus,
EEGSA's consultant disregarded the CNEE’s excluaivhority to establish the study’s
methodology pursuant to the LGE.

For that same reason, it is unavailing for TGH tgua that “the CNEE’'s own
consultants expressly acknowledged that the CNEEEsms of Reference] are subject
to the provisions of the LGE and the [RLGE] andt tih@y should be used as guidelines
in order for the distributor’s consultant to caoyt its VAD study and, therefore, they
may be modified 811 This is another misrepresentation put forth by T@sIMr. Colom
confirms in his second witness statement, theftatiidy methodology was clearly
subject to the provisions of the LGE and the RLGH,dor that very reason, Article
1.10 confirmed: (i) the CNEE’s authority to vertlye consistency of any change to the
Terms of Reference; and (ii) the principle of ther&rchical prevalence of the Law in

the event of any possible conflfég Mr. Colom confirms that at no time did this atteémp

607

608

609
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612

LGE, Exhibit R-8, Arts. 4(c) and 61; RLGHE;xhibit R-36, Art. 97;

Salomon Smith Barney, “EEGSA: Memorandum of SaMay 1998,Exhibit R-16, Appendix A, Arts.
4(c), 61 and 77 and Appendix B, Art. 29.

Judgment of the Constitutional Court, Consolida@ases Files 1836-1846-2009, November 18, 2009,
Exhibit R-105, pp. 23-24.

Colom,Appendix RWS-1, par. 108.
Reply, par. 111.

ColomAppendix RWS-1, par. 69; Colom Supplemental Statemémpendix RWS-4, par.28. Point 1.10
of the Terms of Reference established:

[...] These terms of reference do not constitute galleor regulatory
amendment, therefore in the event of a conflictween any of the
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306.

to give the distributor's consultant the authoritio consequently modify” the
methodology. In order to preserve the balance afgpoprovided by the Law, any
change in the Terms of Reference had to be approydtle CNEE13 As Mr. Aguilar

explains, the CNEE and not the consultant (or tkRpeE Commission) must decide

whether the Terms of Reference can be chafed.

In conclusion, TGH cannot attempt to justify theegular conduct of EEGSA and its
consultant in their disregard of the tariff caldida methodology as it is at odds with the
clear text of the legal framework and the TermReference.

b. The final Terms of Reference of the tariff rewie for 2008-2013
accepted by EEGSA clearly established that EEGSitsIrns would be
calculated based on capital net of depreciation

In its Reply, TGH asserts that the final versiortred January 2008 Terms of Reference
violated the basic principles of the LGE by calting EEGSA'’s return on a capital-

base net of accumulated depreciation, therebynguEEGSA'’s return in haft>

First, it must be stressed that TGH made no comn@ntor filed any complaint

regarding this provision of the Terms of Referentkis element alone is sufficient
indication that TGH’s arguments are groundlessit vere true that the Terms of
Reference, as published, reduced EEGSA'’s returhaltfyand contravened the terms of
the LGE, it is clear that EEGSA would have objededhem. We note that TGH has
made no such allegation nor submitted any docurtientavhatsoever evidencing that
this issue was even considered within the compé@hg.reason is clear. The Terms of
Reference not only comport with the regulatory feavark, but also the basic principles

of regulatory economics.

613

614

615

provisions of these terms of reference and the [L@Ehe [RLGE] the

latter’s provisions shall prevail, applying thermiple of legal hierarchy in
all cases. Likewise, any omission in these termsetdrence, related to
aspects defined in the [LGE] and the [RLGE] ondhbject of tariffs shall

be construed as included in the [Terms of Refefence

Colom Supplemental StatemeAppendix RWS-4, par. 28.
Ibid.
Reply, par. 112.
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As previously explained, the VNR method, as TGHperts well recognize, “values”
the capital base at its new replacement v8ltighis valuation method of the capital
base is used instead of other methods, such d®thevalue, which adjusts the value of
the capital base for inflatioi#’ TGH tries to confuse the Tribunal by using the VNR
concept and, in particular, the word “new” from ttte@ronym, to argue that EEGSA
should be granted a return on capital based orfribw” value of all installation§!8
This argument is incorrect and is based on an ipbete interpretation of the tariff
calculation process: as it has been explainedmibéel company and the VNR method
that make it possible to calculate the updatedevafuthe gross capital base, meaning
before depreciation, is only the first stepthe process of calculating the cost of capital

according to the efficient model comp&fii§.

As explained in the Counter-Memorf&P, once the value of the asset or capital base has
been calculated, it is necessary to calculate déip&al cost. This represents the portion
of the VAD that remunerates the capital investedthsy investor and comprises two

elements?21

616
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619

620

621

Reply, par. 112, Kaczmarek Wppendix CER-5, par. 85 (“The LGE used the terminology (in Enfg)is

of “New Replacement Value.” As valuation professionals, ititlusion of the adjectiveew conveys the
notion that the assets asepposed to be valueas if new [...]") (Emphasis added). Also see Barrera
Appendix CER-5, par. 28 (“the VNR corresponds to the total calstt the company would inculr it
were to replace the assets comprising its netwaitk wew asset¥ (Emphasis added). AlseeeJA
Lesser and LR Giacchingundamentals of Energy Regulati@tst ed. 2007) (Extractgxhibit R-34, p.
108. In this section of their book, Giacchino ceothgdefines the VNR and the model company as a way
of ‘valuating’ the capital base.

Damonte RejoindeAppendix RER-5, pars. 87-92.
Reply, pars. 112-116; Barrefppendix CER-4, par. 28; Kaczmarek IAppendix CER-5, par. 85.

SeeJA Lesser and LR GiacchinBundamentals of Energy Regulati¢bst ed. 2007)Exhibit R-34, p.
108. In this section of their book, Giacchino ceothgdefines the VNR and the model company as a way
of ‘valuing’ the capital base.

Counter-Memorial, pars. 181-182.
Damonte Appendix RER-2, par. 64.

172



309.

» depreciation which allows the investor to recover the capit@ested,
establishing a reserve fund that can eventuallydex to replace the asset

once its useful life has expiréé and

» return which compensates the investor for the opponuwust of his capital,

by means of profit§23

In order to calculate the investor’'s remunerationthe capital invested, meaning the

cost of capital, the following is used: (i) the tapbasewhich, in the case of the LGE,

is represented by the VNR; (i) optimizeohd depreciatedconsidering accumulated

depreciation during the elapsed useful life of fdlities); and (iii) applying a discount
ratedefined by the regulator. LGE Article 73 provides:

The cost of capita[...] shall be calculated as the constant
annuity of cost capital corresponding to the NewplReement
Value of an economically designed distribution netw&ik.
The annuity shall be calculated on the basis of typécal

useful life of the distribution facilities and thBscount rate
[...].625

622

623

624

625

Damonte Appendix RER-2, par. 64.
Damonte Appendix RER-2, par. 64.
Meaning optimum.

LGE, Exhibit R-8, Art. 73 (Emphasis added). Unofficial English skation. It its original Spanish it
reads:

El costo de capital [...] se calculard como la amizali constante
de costo de capital correspondiente al Valor NudsrdReemplazo
de una red dimensionada econdémicamente . La aadalg
calculara con la vida util tipica de las instalaeis de distribuciéon
y la tasa de actualizacién [...].

Along this same line, Art. 67 provides:

The investment annuityhall be calculated based on the New Replacement
Value of the optimally designed facilities, usidtgtdiscount rate that is
used in the calculation of the taritieid_a useful life of thirty (30) years.
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310. Contrary to TGH’s assertioris the LGE does indeed state that, in order to pastuan
on the investor’s capital, the cost of capital ascalated on the depreciated VNR. The
LGE provides that the cost of capital is calculaasdhe “annuity” of the cost of capital,
based on the “useful life of the distribution fa#es” (this phrase would have no
purpose if one were to assume the replacement asséts every five years, regardless
of their useful life, which could be up to 30 ygarBhus, the annuity to which the LGE
refers is the installment the investor receiveslyday way of remuneration and consists
of: (i) depreciation (repayment of capital instadimts); and (ii) the return (payment of
income), based on the useful life of the asset,nmega taking into consideration its
condition.
311. The Terms of Reference, which were accepted by Tié#t&cted this calculation in the
following capital recovery factor formula:
. Return
Capital Recovery Factor [FRC] -*(Ta/ T retorno
FRC:(I/T())+% t
Depreciation I-g)
depreciacion
Weighted useful life of assets
T, = Amortization period
T, = Adjustment rate defined by the CNEE
r =Corporation Income Tax da por la CNEE
g =Depreciation of the capital base (established 82y the CNEE at 50 percent)
2 = depreciacion de la base de capital (determinada en 2008 por la CNEE en un 50 por ciento)
312. The concept established in the LGE and containethenTerms of Reference only

mirrors the basic concepts of economic theory. AgriKexplains in his classic book on
regulatory economics, the return is alwagalculated based on the portion of the

investment net of depreciation:

The return to capital, in other words, has two gadtte return
of the money capital invested over the estimated enantfe

626

Reply, par. 112.
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of the investment and the return (interest andongfit) on the
portion of the investment that remains outstandifige two
are arithmetically linked, since according to tlseial (but not
universal) regulatory practice the size of the ingestment,

on which a return is permitted, depends at anyrgiv@e on
the aggregate amount of depreciation expense allowéhe
previous years-that is, the amount of investment that remains
depends on how much of it has been recouped byahnnu
depreciation charges previoushy.

313. In words of another reputed economist, David Jaimest

[O]nce a depreciation expense is recognized, thaeovis
‘paid out’ that amount and hence does not earngalaied
WACC return on it any morés

314. Mr. Giacchino himself, EEGSA’s consultant in theiffareview and TGH’s witness in
this arbitration, explains in his bodkundamentals of Energy Regulatiotiearly and
conclusively (and in open contradiction of his asses during the tariff review and in
his witness statement®f that the investor’'s return is calculated on thesidbeaof

depreciated assets, meaning net accumulated dafooaci

315. Thus, in defining the return on capital in his bpdkiacchino explains that it is

calculated on the depreciated capital base:

Return on Capital Assets

When an investor makes his funds available tom, flre
is forgoing the option of using those funds for soather
purpose (either current consumption or another
investment). He is also putting his funds at soris&. r
Together, these considerations define the investor

627 AE Kahn,The Economics of Regulation, Principles and Intis (1996) Vol. 1, (extract)fExhibit R-7,
p. 32 (Emphasis added).

628 D. J. Johnstone, “Replacement Cost Asset Valnatial the Regulation of Energy Infrastructure Tsurif
Theory and Practice in Australia,” University of tBaJanuary 2003Exhibit R-168, p. 9 (Emphasis
added).

629 Bates White, Value-Added for Distribution Study fEmpresa Eléctrica de Guatemala, S.A., Stage D
Report: Annuity of Investments, March 31, 20@hibit R-61, p. 7; Bates White, Value-Added for
Distribution Study for Empresa Eléctrica de Guatkan8.A., corrected, May 5, 200Bxhibit R-69, p. 7;
Giacchino,Appendix CWS-4, par. 17 (“the concept of VNR does not accountaioy depreciation of the
model company’s asset base.”).
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opportunity cost...] The regulated firm’s overall return
on its capital asset is typically calculated by ftiplying
its allowed rate of return (i.e., its WACC) by trede base
(i.e., net asset bagpdus working capital)

Net Asset Base

The net asset basés the non-depreciated value of the
assets that are used in providing utility servides
ratepayers. It equals the value of the assets minus
accumulated depreciation

[.]

[R]Jevenue requirements are based on a regulatedsfir
operating expenses, including depreciation expenses
associated with its capital investments and a metur the
undepreciated remainder, which forms the rate #ése.

In describing the type of valuation that must bedenaf the capital base (original or

replacement cost), Giacchino illustrates the conasing the following example:

For example, suppose a natural gas pipeline company
invested $100 million 20 years ago to build a népelne

for its system. That $100 million represents traginal
cost of the pipeline investment. Under the regulatory
compact, the pipeline company is allowed to eaffaila
rate of return on that $100 million invested. Suggthat
the pipeline has an expected life of 40 years atidf the
original investment, $50 million, has been depredalf
the appropriate rate of return was 10% the pipedimguld
earn $5 million (10% x $50 million) on the undepated
portion of the investmer§g?!

When referring to the depreciations, Mr. Giacchsimailarly explains, as follows:

630

631

JA Lesser and LR Giacchirtundamentals of Energy Regulati¢tst ed. 2007) (ExtractEgxhibit R-34,
pp. 56-57 and 99 (Emphasis added). In additiomlescribing the costs to be recouped by the investor
Giacchino explains:

Ibid, p. 48.

The cost of doing business will also include a faturn on the firm's
undepreciated capital investment, which is calleglrate base including

interest payments on short- and long-term debt améturn on equity
capital.
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The accountant’'s perspective is the most relevant f
establishing a regulated firm's overall revenue
requirement. Under the accountant’'s perspective,
depreciation implies a systematic allocation ofnpland
equipment costs [...] that are expensed at a ratsistent
with that utility plant's useful life._This allowghe
requlated firm to fully recover the cost of its tap
investment and earn a return on the net, undepeecia
portion of the utility plantcalled net asset base

[..]

[A] regulated firm’srate basg[RB) equals the depreciated
value of utility plant and equipment. This is juite
original cost(i.e., what the firm paid at the time it was
purchased) less the aggregate (callesccrued)
depreciation Thus, we can write RB = OC — BR, where
OC is original cost and BR equals total accrued
depreciation (calledbook reserve For example, if an
asset’s original cost was $100 and the firm hasetggted
$20 of the asset, then the book reserve is $2Grendate
base is $80.

Over time, the firm’s existing plant and equipmeigge,
the depreciated value of that equipment decreasstdike
the depreciated value of a car decreases over fisi¢he
firm’s asset base decreases, it earns fewer totird in
return on its capital investme$

In his book, Giacchino also provides the mathemhtiormula that represents the

revenue requirement components of a regulated firhis formula is expressed as

The revenue requirement can be expressed in
mathematical form as:

RR =0&M + A&G + T + D + (WACCXRB)
where:

RR is the revenue requirement;
O&M is operation and maintenance expenses;
A&G is administration and general expenses;

632

Ibid, pp. 55 and 92 (Emphasis added).
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T is taxes;
D is depreciation;
WACC is the weighted average cost of capital; and

RB is the rate base that is equal to the gross \ailue
assets minus accumulated depreciation plus working

capital833

Finally, to clear up any doubt regarding how tolgplpese principles to Guatemala, it is
worth mentioning that Giacchino expressly make<l@ar that the aforementioned
regulatory principles are shared by mdhulatory frameworks in determining regulated

tariffs; 634

All_regulatory frameworks share the same structtioe
determine regulated prices. In general, a simpleoteules
determines regulated prices, as shown in Figure 4-1

633

634

Ibid, p. 51 (Emphasis added).

Ibid p. 64. In his first report, Mr. Kaczmarek explathat the definition of the VNR and the applicatimhn

the FRC is similar in several other Latin Americauntries, e.g., Chile (Kaczmaréjppendix CER-5,

par. 59). As Mr. Damonte explains, the definition of thest of capital established in the LGE of
Guatemala is identical to the definition that iplggd in Chile, Peru and El Salvador, to cite theacest
and most important cases. In all these countriegme is calculated based on the capital-base fnet o
depreciation (Damonte Rejoindekppendix RER-5, Section 3.2.1.1.). As Mr. Damonte also explains,
contrary to the arguments made by Mr. Giacchinah& 2003 tariff review, EEGSA’s return was also
calculated on the depreciated capital base (DanRejginder Appendix RER-5, Section 3.2.2.2.).
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A Rulesfor the determination of the revenue requirement;

Revenue Requirement = (letAssate-+ Working Capital) Mg;
X Rateof Return /
+  Depredation
+  Operating and Maintenance bxpanses
+ Taxes
B Rules for determining regulated prices; Mes :
e
Revenue =/Tari‘f\\ | Prices and Condiitions
Requirement Model L for Services
. Ruesforthe modifcation fprice: e

Prices for Formala for Prices for
the First Year Adjusting Prices Years 2-N

Consequently, it is clear that Giacchino himselbyides conclusive support to the

arguments of Guatemala explained above.

Aware of the weakness of his argument, TGH’s expirtKaczmarek asserts that it is
necessary under the Guatemalan regulatory systeentonerate the investor based on
the gross value of its assets because the reguldties not provide the investor with
income to replace the existing assets. AccordinbG@él, the investor must, therefore, be
remunerated based on the gross value of the céypisal and “it will replace the assets as

necessary?3> Mr. Barrera explains:

The VNR method assumes that as the assets
comprising the regulatory asset baspreciate they
are simultaneously replacés.

Thus it is not TGH’s position that the capital bale®s not depreciate. TGH agrees that
the assets do depreciate, but fictitiously assuthe$ the investor “automatically
replaces” all of those depreciated assets andeftire; must obtain remuneration for
those theoretical new investmefs.Now, in a regulatory system that does not set

635

636

637

Reply, par. 113, Kaczmarekppendix CER-5, par. 71-86, Barreréppendix CER-4, par. 28-29.
BarreraAppendix CER-4, par. 29 (Emphasis added).
Damonte RejoindeAppendix RER-5, pars. 132-135.
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minimum obligatory investment targets, TGH’s proglosould mean that the investor
would receive a return on investments not yet madhde trusting the investor to make
those investments and replace the obsolete asbkets ivdeems necessary. Clearly this
regulatory approach has little to do with a systnmcentives provided by the model

company regulation.

As Mr. Damonte explain®® according to the Guatemalan regulatory system, the
investor receives payment of the amortization ®finvestment and can decide whether
to keep it for itself or to reinvest it in the see in order to replace the assets that may
be becoming obsolete. Once these assets are r@ptheereinvested capital increases
the “net” base capital and generates both a reanch amortization. However, if the
investor decides not to invest in replacementdcéily no return payment is made nor
is any amortization generated over these invessneoit made. This way, the investor
has a real incentive to reinvest in the service uedeby (i) increase the capital base
upon which its return will be calculated and (ipprove its assets so that they come

closer to those of the model company.

Mr. Kaczmarek argues that under the system eshaolisn the Terms of Reference, the
investor would never be allowed to recoup the valugs investment. In particular, he
asserts that investing under these terms woulékbearvesting in a bond that only pays
interest and does not allow recovery of the prialcdff This is incorrect insofar as if it is
not necessary to replace the assets; the invemtokeep the payment received for itself.
If, however, it is necessary to reinvest part éroélthe payment in order to renew the
assets and, at the end of the concession, it Haseleo possible to repay what has been
reinvested, the investor may still recover the am@ainvested through payment of the
residual value established in Article 57 of the LGE

Once the authorization ends, the rights and asdets
the authorization shall be auctioned off publict/an
economic unit in a period of one hundred and eighty

638

639

Ibid, par. 406.
Reply, par. 114, Kaczmarekppendix CER-5, par. 39.
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(180) days. From the amount obtained at the auction
the Ministry will deduct the expenses incurred émel
debts of the former holder, aride balance will be
turned over to the latter.640

It is clear that if, as TGH suggests, EEGSA shd@demunerated based on (i) the gross
value of the asse#d! (ii) in addition to receiving payment for their artization and,
(i) at the end of the concession, receive thedred value of those assets, EEGSA

would be greatly over-compensatéd.

Recognizing the weakness of its argument, TGH tigesast doubt over the CNEE’s
seriousness in adopting in the final Terms of Refee the formula for recovering
capital proposed by its consultant Mr. RiubrugeBased on an e-mail from Riubrugent
to the CNEE, TGH argues that the reason for Riudmtig recommendation of the
“steady state” model for calculating the FRC—whiglesumes amortization of the
capital base at 50 percent—is that it is the medereby a lower tariff is obtainéd?

TGH further refers to a question that Ms. Pelade@dghe CNEE on January 8, 2008,
requesting Mr. Riubrugent to explain the concepthef“2” in the formul&*4 Based on

this exchange and on the fact that the CNEE wouldigh the ToR two weeks later,

640

641

642

643

644

LGE, Exhibit R-8, Art. 57 (Emphasis added). ). Unofficial Englisanslation. In its original Spanish, it
reads:

Una vez terminada la autorizacion, los derechassybienes de
las autorizaciones seran subastados puUblicament® ama

unidad econémica, en un plazo de ciento ochen@) di&s. Del

valor obtenido en la subasta, el Ministerio dedudrs gastos
incurridos y las deudas que tuviere el ex-titulal galdo le sera
entregado a éste.

Damonte RejoinderAppendix RER-5, par. 33. This over-remuneration is clearly shoimnMr.
Damonte’s report, in which he uses an example tovsihat calculating the return on the gross VNR as
proposed by Iberdrola results in an over-estiméteecash flow for the 30 years of the assetsfuldiée

by 23.36 percent. This is without considering thgidual payment under LGE Art. 55..

Ibid, par. 178.
Reply, par. 116.

Chain of e-mail from J. Riubrugent to M. Peldekz,Quijivix, M. Pérez Yat and A.Garcia, December 13
2007,Exhibit C-490.
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TGH asserts that “it is clear that the CNEE its#il not understand the theoretical
underpinning of the FRC calculation that it soughimpose upon EEGSA#

327. Firstly, it is important to point out that what shexchange actually demonstrates is the
CNEE’s commitment to a solid technical process. TH¢EE not only engaged a
consultant to study the matter and advise it bgb,ainstead of limiting itself to
accepting the formula proposed by its consultattight, the CNEE assured itself that it
understood the theoretical underpinning for itsppsed approach. To this end, Mr.
Riubrugent not only explained the use of the “2"his answer to this e-mail cited by
TGH in its Replys46 but he also provided an extensive report to erpthe issues
involved®4’ In addition, the fact that it was the consultail;. Riubrigent, who
proposed this formula and who had to explain isid#o the CNEE, discredits TGH’s
arguments that the CNEE designed this FRC witlea ¥0 reducing EEGSA’s tariff.

328. Secondly, as can be seen from the e-mail exchahgigeen the CNEE and Mr.
Riubrigent$48 the true reason for his suggestion of the “steathte” model for
calculating the FRC was its simplicity in computitige accumulated depreciation of
different assets in different conditions, havindfedent useful lives, which therefore,
had to be replaced at different times. As Mr. Rugent explains, the “steady state”

model was simpler than the alternative, the “perpleservice” model, since it provides

for a stable service with renewal requirements déinatalways the same:

A more simple approach to calculate the effecthefincome tax on net
revenue is to consider the company is in a "statld&us.” This means
that a stable permanent service is offered, withvise assets of
uniformly allotted agesand therefore, with renewal requirements (annual
investments) that are always the same. [...] Adiogrto this model, with

645 Reply, par. 116.
646 Chain of e-mail from J. Riubrugent to M. Pelagamuary 9, 200&xhibit C-567.

647 Annuity Calculation over the VNR Considering tBéfect of the Tax Shield of Tax on Gains by the
Authorized Accounting Amortization, December 208x%hibit R-175.

648 Chain of e-mails from J. Riubrugent to M. Pelddz Quijivix, M. Pérez Yat and A.Garcia, Decemb@& 1
2007,Exhibit C-490.

182



329.

330.

WACC after tax equivalent to 7%he Capital Recovery Formula (FRC)
corresponding to the annuity of capital cost (AGCY.53%54°

Furthermore, as this explanation clearly shows,nie¢hod proposed by the consultant
provided a return on the capital base of 7 per(tet minimum required by the RLGE,

which requires a return between 7 and 13 percerthercapital base). In addition, as
Mr. Riubrigent clearly explained to the CNEE, “itust be noted that by adopting

Ta=To, the greatest possible capital cost for ¢bimpany model is observeék? It was

on these bases and not to reduce the tariffs asceetionary basis as TGH claims, that
the CNEE accepted this methodol&gy.

Finally, it is important to mention that the lexaldepreciation of the capital base of 50
percent established in the capital recovery fornmeleommended by Riubrigent and
incorporated by the CNEE in the final Terms of Refee was applicable to all
distributors and not just to EEGSA. Other distrdyst such as Deorsa and Deocsa, who
did not agree with the level of depreciation esthlgld in the Terms of Reference,
simply approached the CNEE and submitted accoumtfogmation that justified that,

in order to reflect the real depreciation of thassets, the “2” had to be replaced by
1.73%2 This request was granted without further resigafrom the CNEB33

However, Bates White insisted on calculating ttinn based on the non-depreciated

capital base which, as previously explained, igreoy to basic economic principlés'.

Bates White simply chose to consider the “2” tcadg#ypographical errdrin the Terms

of Reference and refused to offer any alternativihé level of depreciation proposed in
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650

651

652
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654

Calculation of the Annuity on the VNR Consideritg Effect of the Tax Shield placed on Income iy t
Authorized Accounting Amortization, December 208x%hibit R-175, p. 2, (Emphasis added).

Chain of e-mails from J. Riubrugent to M. Pelalanuary 9, 200&xhibit C-567.

Bates White, Value-Added for Distribution Studyr fEEGSA: Phase C Report: Optimization of the
Network, February 29, 2008, revised on March 3D&&xhibit R-179, p. 92.

Witness Statement of Enrique Moller, Directortb& National Electricity Commission of Guatemala,
January 24, 2012 (hereinaftdoller Supplemental StatemeptAppendix RER-5, par. 389.

Quantum and Union Fenosa, DEOCSA, Stage G Re@ort Components of the VAD and Consumer
Charges, November 200Bxhibit R-98, Section 4.1; Damonte Rejoindéppendix RER-5, par. 389.

Bates White, Distribution Value Added Study fa&&SA: Phase D Report: Investment Annuity, February
29, 2008, revised March 31, 2008, corrected Ma&30B8,Exhibit R-69, p. 9.
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332.

the Terms of Referené&> As explained in detail belo#¢ even the Expert Commission

understood that the return must be calculated baselde capital-base net depreciation.

Based on the foregoing, it is clear that the fihatms of Reference, which established a
system of remuneration based on the depreciatee wdlthe capital base, reflected the
basic principles of the LGE and regulatory econ@micThis is the true reason that
EEGSA did not challenge them at the time.

3. It was EEGSA and its consultant firm that refused 6 work constructively

with EEGSA during the tariff review
In its Counter-Memorial, Guatemala noted that isvessential for EEGSA to deliver
tariff-related information in advance of its staggorts, not only for the CNEE to study
the distributor’s report, but also for the consodtArm Sigla to prepare its parallel tariff
study®57 Guatemala further explained how EEGSA refused;esthe start of the tariff
review, to submit the required information despite fact that this was a specific
requirement of the Terms of Refererie®.In its Reply, TGH attempts to defend itself
on this point by accusing the CNEE of alleged upevativenes$° In view of the lack
of evidence to support this argument, TGH agaiareesfo the formal issues that delayed
the CNEE'’s formal acceptance of the Stage A andeBdors by the CNEE, an entirely
minor issue within the context of the tariff reviglat was of no consequerféé.TGH
also reiterates its complaint that the CNEE onlid leme meeting with EEGSA and its
consultant firm (in November 2007) to discuss théfft study being prepared. As
explained below, TGH is mistaken, and its compsaste groundless. On the contrary,
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660

Ibid, p. 11.
SeeSection V.E.9.c below.
Counter-Memorial, par. 327.

The CNEE requested EEGSA the submission of tlferrmation that would constitute theput for
carrying out the Tariff Study, EEGSA disregarded #forementioned requests and did not deliver the
information or else delivered it partially or paisé deadlineSee, e.gletters from the CNEE to EEGSA,
Exhibits R-41, R-43, R-47, R-48, R-4%or more examples and detadgeAppendix R-III .

Reply, par. 117-122
Ibid, par. 117-118.
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333.

the facts and evidence demonstrate that it was REtBSt systematically refused to

collaborate with the CNEE during the tariff revignocess.

a. TGH’s arguments regarding the CNEE’s alleged uncaativeness
are implausible

First, TGH complains that the CNEE refused to a@kedge receipt of Stage A and B
Reports because, as evidenced in the CNEE'’s ttEBEGSA of December 17, 2007,
they did not satisfy the formal requirements fobmission (as TGH explains it,
“EEGSA’s authorized representative had not subnhittee [stage] report by ‘formal
delivery’ with a notarized power of attorney, a gapf EEGSA’s contract with Bates
White and all information furnished by EEGSA to &atWhite.861 As Mr. Colom

confirms in his supplemental witness statements ttequest simply reflects the
requirements set forth in applicable regulationkjcw EEGSA was perfectly familiar
with because it had dealt with the regulator thtomg the past decad€& These

requirements, as TGH accepts, included (i) prodégél capacity (the “notarized power
of attorney”) described in RLGE Article 14%8 (ii) a copy of the EEGSA-Bates White

contract and (iii) the supporting information, efintained in the Terms of Referertée.
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662

663

664

Ibid, par. 117-118 anblote No. the CNEE-15225-2007 from the CNEE to EEGBAcember 17, 2007,
pp. 1-2,Exhibit C-134.

Colom Supplemental StatemeAppendix RWS-4, par. 62.
RLGE Art. 142 states:

Art. 142: How to Handle Contact with the Commission Contact with

the Commission may be conducted in person or throay authorized
representative. Legal representatives may prowddeace of their status
by means of authenticated photocopies of the dontane evidence
justifying said status..”

RLGE, Exhibit R-36, Art. 142 (Emphasis added).

Terms of Reference for the Performance of theud@dded for Distribution Study for Empresa Elégri
de Guatemala, S.A., Resolution the CNEE-124-2@Xhibit R-53. The relevant parts of Arts. 1.5 and
1.6.5.1 state:

[...] which must establish the Distributor Compangisd the Consultant
Firm’s commitment to:

1) Accept, comply with and implement the ToR.

2) Send the CNEE a copy of all documentation arfidrimation used to
conduct the Study in each one of the phases oestdg addition to the
information that the CNEE requests directly, thestBihutor Company
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334.

TGH complains that the CNEE insisted on these reqments to EEGSA in its note of
January 31, 20085 However, as Mr. Colom explains in his supplement@hess
statement, TGH fails to mention that CNEE’s ingise was founded in EEGSA’s
persistent failure to meet these legal requirenhéiifte note in question, dated January
31, 2008, specifically points out to EEGSA that réiterates the request maite[the

Terms of Reference] and in [the note dated DeceriBe2007],” and makes another

detailed request to meet the aforementioned reqeingss6t

Consequently, although TGH does not explain why EEGlecided to comply with
these legal requirements as recently as the ed@rafary 2008, it was logical for the
CNEE to insist on its request for legal complianoe,matter how formalistic EEGSA
might consider it. It is clear that, as a governmbady, the CNEE is under the
obligation to comply with and enforce compliancghvadministrative regulations in
relation to any submissions made to it. Its ciwhmnts would have run the risk of
incurring personal liability had they failed to do. In any case, as Mr. Colom explains,

two things became clear from the delay in acknouilegl receipt of Stage A and B

665

666

must send the CNEE a copy of all of the informatiogy send or transfer
to the Consultant Firm.

3) Provide free access at all times to the CNE&lliaspects related to the
Study, in the manner in which it requests it. Tleearts, spreadsheets,
documents related to Study, activities, optimizativiteria, mathematical
models, etc. must be included so that the CNEE mpesform the
supervision, control and analysis activities durirapd after its
development. The CNEE shall be given copies oftalinformation used
in the required formats, both in print and in eoliéadigital files that allow
the CNEE to replicate the calculations.

The Distributor Company must give the CNEE a copythe contract
signed with the Consultant Firm, within five (5)ydaof it being signed,
including the financial acknowledgements that ageead, and of the
notarized deed referred to in the second paragrhfifis section.

[...]
Art. 1.6.5.1:

The Distributor must submit the corresponding stagrt in accordance
with the provisions of Number 1.4 of these ToR.

Also seegaragraphs 336-339 below.
Reply, par. 117-122
Note No. the CNEE-15504-2008 from the CNEE to BAGJanuary 30, 200&xhibit C-158.
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Reports: (i) it was solely attributable to EEGSA®gligence in meeting its obligations
under the Law and the Terms of Reference; and liyl not cause EEGSA any material

damage during the ongoing tariff review proc&s hus, TGH’s claim in this regard is

Secondly, the alleged lack of meetings between EE&®I the CNEE that TGH claims
is simply false. The CNEE Board of Directors or iariff Management met on
numerous occasions with EEGSA during the tariff ie@v process—as TGH
acknowledges—for example, to discuss possible nuoadibns to the RLGESS to
discuss modifications to the Terms of Referéffcer to form the Expert Commission
and discuss the possibility of agreeing to opegatiiesé’? With regard to the technical
tariff review process, on November 21, 2007 the ENEriff Division held a meeting
with EEGSA and its consultant firm, Sigla, to dissussues related to the tariff stifdy.
Thereafter, according to the Terms of ReferencagBaVhite was to submit nine
preliminary stage reports before submitting itsl fidriff study$72 The Terms of
Reference did not provide for additional meetingsstead, the CNEE was to issue
written comments on each stage report so that igtebaditor's consultant firm could

amend any possible deviation from the Terms of Ref®e as soon as possifie.

Colom Supplemental StatemeAppendix RWS-4, par. 35.

Memorial, pars. 128-130, 132, 137; Reply, par7;1@alleja ReplyAppendix CWS-9, par. 33; Maté

In particular: (i) demand characteristics withhe concession area; (ii) identifying geographieaa
where users had similar consumption habits andeptiog growth in demand; (iii) defining Urban
Centers; and (iv) establishing the means to idetitié users in the commercial base (or the postheof
Network base) found within each Center. Counter-ideah, par. 326; ColomAppendix RWS-1, par.

Terms of Reference for the Performance of the VVAldaed for Distribution Study for Empresa Eléctrica
de Guatemala, S.A., the CNEE Resolution 124-20inary 2008Exhibit R-53, Art. 1.4.

irrelevant.
335.
667
668 Reply, par. 99.
669 Memorial, paragraph 106.
670
Reply,Appendix CWS-12 par. 24.
671
85.
672
673

Colom, Appendix RWS-1, pars. 41, 84. Although this mechanism imposedeatgworkload on the
CNEE Tariff Division, it was designed to introdupeedictability and speed to the tariff review asd i
conclusive evidence of the dedication and earnsstmgéth which the CNEE reviewed EEGSA's tariff
study. It is also important to point out that EEAG8bjected to the submission of stage reports and
insisted that only a final study had to be subrniit{8eelLetter from Miguel Francisco Calleja to José
Toledo Ordofiez, May 11, 200Exhibit C-108, p. 3). However, since it was essential for theEENo
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337.

EEGSA not only issued these comments promptlyatsat, in view of the complexity of
the process, the CNEE granted EEGSA all of thensxbes requested for delivering six
of the nine stage repoids!

b. It was EEGSA that refused to collaborate with théN€E during the
tariff review

TGH’s arguments related to the CNEE's alleged latkooperation are nothing more
than a “smoke screen” to cover EEGSA’s conductrduthe tariff review, which began
with its illegitimate objections to the Terms of fReence and continued with the
distributor’s systematic refusal to submit inforratto the CNEE. The CNEE'’s need
to have this information in time was not a minasue. As explained in the Counter-
Memorial875in order to have a proper point of referenoenchmarkfor monitoring the
stage reports and the tariff study that Bates Wiidald prepare for EEGSA, the CNEE
(as per the RLGE) had to have its own stage repanmth tariff study as prepared
concurrently by its prequalified consultant firmgli. In order to prepare these reports,
Sigla had to have basic information from the dwttor. Thus, Sigla needed the same
information that was available to Bates White. Tes tend, the Terms of Reference
contained the specific obligation to submit infotima prior to receipt of the stage
reports in Article 1.6.5:

1.6.5.[...] The Distributor must submib the CNEE, prior to
each stage reportthe base information conveyed to the
consultant in order to prepare each phase of tidysbn the
date that it is conveyed to the consulf&At

As Mr. Colom explain§/7 this obligation was later reiterated in the cgopexlence
from the CNEE to EEGSA, in which the CNEE cleartgted its_need to verify the
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analyze them to be able to carry out a more efftcieview, the stage reports were kept in the Tavfs
Reference.

Colom,Appendix RWS-1, par. 86 $eetable).
Counter-Memorial, pars. 260, 280.

Terms of Reference for the Value-Added for Dimition Study for Empresa Eléctrica de Guatemala,
S.A,, the CNEE Resolution-124-2007, January 2@3®jbit D-53 (Emphasis added).

Colom Supplemental StatemefAppendix R-4, pars. 35-36.
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338.

accuracy of the supporting information furnishedfobe the stage reports were

submitted®’8 As Mr. Colom explains, the order of submitting gaging information

had been agreed upon between the CNEE and EEG8Aguast 2007%7° There, it was
arranged that the latter would submit the inforomatin two Blocks: “Block 1880
information had to be submitted by EEGSA no lateant September 4, 200%; and
“Block 27682 information had to be furnished no later than Seytter 25, 200783

Even though it was clear to both parties that thepserting information had to be
delivered to the CNEE before starting the stagenteEEGSA systematically failed to
fulfill this obligation, delivering information immmpletely and after the deadline. In its
Counter-Memorial, Guatemala cited, by way of exanBpEGSA'’s letter of September
17, 2007 in response to a request for geograpHeremce and grid distribution
information made by the CNEE, which clearly sho B SESA’s unwillingness to submit
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683

Letter from Mr. Carlos Colom Bickford to Mr. Luislaté, the CNEE-14676-2007 / DMT-NoteS-457,
October 3, 2007&xhibit R-174, p. 2:

Given that this information [of Block 1] is essexitifor the appropriate

supervision of the tariff studies, by means of pihesent, EEGSA is hereby
notified that it must submit all outstanding Blotknformation (mentioned

previously) by October 5 of this year at the latest

Colom Supplemental Statemeppendix R-4, par. 35; Letter from Mr. C Colom to Mr. Luis Maté
(EEGSA), the CNEE-14425-2007 / DMT NoteS-424, Audig 2007 Exhibit R-172, pp. 1 and 9:

[...] it was agreed [between the CNEE and EEGSA] &kena request to
[EEGSA] for the Supporting Information for the exéon of the Tariff

Study by means hereof, which shall be supervisedth®y CNEE in

accordance with the Powers it is granted by the Law The information

must be presented to the CNEE on the dates sholewvbé. Block 1

delivery. Supporting Information. September 4, 20D7Block 2 delivery,

Supporting Information. September 25, 2007.

Block 1 (Market Information, Distribution Gridsnformation — Physical Information) included the
commercial databases, the client-grid connectitatticity purchases and power losses.

Letter from Mr. Carlos Colom Bickford to Mr. Luislaté, (EEGSA), the CNEE-14425-2007 / DMT
NoteS-424, August 17, 200Exhibit R-172, p. 9. the CNEE granted EEGSA an extension to gubm
Block 1 information until September 14, 2007. Leftem Mr. Carlos Colom Bickford to Mr. Luis Maté,
the CNEE-14602-2007 / DMT Note 446), Septembei0®,72Exhibit R-173 (granting the extension).

Block 2 (Cost Information) included the request tost information for exploitation, operation and
maintenance and construction units, among other. dat

Letter from Mr. C Colom to Mr. Luis Maté (EEGSAhe CNEE-14425-2007 / DMT NoteS-424, August
17, 2007,Exhibit R-172. the CNEE granted EEGSA an extension to submitB® information until
October 22, 2007; Letter from Mr. Carlos Colom Bakl to Mr. Luis Maté, the CNEE-14676-2007 /
DMT-NoteS-457, October 3, 200Fxhibit R-174.
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information®84 TGH attempts to downplay these instances of nanpti@nce in its
Reply through its witness Mr. Maté, who states tlthis letter does not reflect
EEGSA’s uncooperative attitude but shows that EEG8Bmitted to the CNEE all of
the available informationt8> This is false. Note, for example, that in the RRepr.
Maté observes that "the requested informationHenletter] concerning the ‘urban’ and
‘rural’ did not exist, as there was no such didiot made between urban and rural
zones by Guatemalan legislation or by EEGS®&What is certain is that the urban/rural
classification is defined in the Technical Standdt the Distribution Service [Spanish

684

685

686

EEGSA letter of September 2007 in response tdCINEE’s request for information, the relevant pafrt
which reads:

In response to your official letter the CNEE-144287, DMT-Notes-424,
attached, | send you the Georeferential Informagibout the Distribution
Network of EEGSA [...]

Connection from the hook-up post up to the NGt available. C. Energy
purchases over five years not available. [...] i. HV line length. Not
available.

[...] Average length between urban postsnot.available Average length
between rural posts, not available

Number of posts urban LV, not available

Number of posts rural LV, not available

[...] Length average operable urban sectionnot available

Length average operable rural sectiomat.available

[...] Average length between urban postsnot.available Average length
between rural posts not available

[...] Number of rural posts .not available

[...] Number of junctions per kmnot available

[...] Number of connected customersnot available Average length LV
feeder ..not available Number of terminals.not available

Number of junctions .not available

[...] High-voltage injection pointNot available.

[...] All with primary voltage in 13.2 kV/7.62 kV, age factornot
available.

Letter from Carlos Fernando Rodas to Carlos CoBickford (GAC-P&N-C-338-2007), September 17,
2007,Exhibit R-42 (Emphasis added).

In May 2007, EEGSA refused to submit this inforimatSee Letter from Mr. Miguel Calleja to Mr. José
Toledo Ordofiez, May 11, 200Exhibit C-108, p. 7, says in the relevant section: “Georeferdnce
Information: Comment: The information must be lietitto the information available from the company
[...] There is no available information about the boates of the users themselves [...]".

Maté ReplyAppendix CWS-12 par. 16.
Reply, par. 121; Maté Repljppendix CWS-12,par. 16.
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acronym: NTSD] that had been in effect since thgt fiariff schedule and which were
applicable to EEGSAE’ Article 1, entitled “Definitions,” reads:

Rural Service Any electric energy service that a
Distributor provides to a User located in populatoenters
do not meet the conditions of Urban Service.

Urban Service Any electric energy service that a
Distributor provides to a User located in populateenters
that are departmental or municipal seats or, faitimat, in
population centers integrated into the above, inclwihe
distance between Service Connections for such ceenei
less than fifty meterdss

339. Perhaps the best proof that EEGSA consciously ddcitbt to collaborate with the
CNEE in the tariff review process is that after ffade of TGH’s share in EEGSA to its
new operator, Empresas Publicas de Medellin (ERMJ, within the context of this
tariff review, the company’s attitude changed ratlic The new operator has shown a
readiness to collaborate and has provided thernrdtion that the subsidiary possesses,
including, in particular, the user's geo-referentidata, as well as additional

classifications that the previous operator hadsediuo provide not long befo?.

687 The CNEE Technical Rules of the Distribution Segy published in th®iario de Centro American
April 11, 1999 and which are applicable to the Agesnd the Members of the Wholesale and End Users
Market of the Electricity Distribution Service. Tretcal Rules of the Distribution ServicExhibit R-
165,Arts. 1, 2 and 3.

688 Technical Distribution Service Rules (TDS®xhibit R-165, Art. 1. In addition, to implement the
quality standards of the quality index report sathf in Art. 55 TDSS for disruptions, they must be
submitted with an urban/rural breakdowhid, Art. 55. Unofficial English translation. In itriginal
Spanish language it reads:

Servicio Rural: Es todo servicio de energia eléctrica que un
[d]istribuidor presta a un [u]suario ubicado en lpolmnes que
no cumplan con las condiciones de [s]ervicio [udna

Servicio Urbano Es todo servicio de energia eléctrica que un
[d]istribuidor presta a un [u]suario, ubicado erblagiones que
son cabeceras departamentales o municipales a,dafexto, en
aglomeraciones poblacionales o nucleos integradodasa
anteriores, en los cuales la distancia entre l[poifgetidas de
estos servicios es menor a cincuenta metros.

689 Letter from Carlos Rodas to Ms. Carmen Urizar Q@R2-2012), September 17, 20Exhibit R-206 to
which EPM attaches a disc, containing, among othigs, the “users’ geo-referential information”,
something that the company allegedly did not hantg five year agoSeefootnote 684.
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340. Consequently, it is clear that the excuses madevibyess Mr. Maté do not justify
EEGSA'’s refusal to cooperate by submitting inforioratthat was essential for the
CNEE to perform its supervising duty. In particulas Mr. Colom explains in his
supplemental witness statement, the letter of &dpte 17 did not represent an isolated
instance of EEGSA’s lack of cooperation; ratheréhgere many other similar breaches
by the distributor, some of which are listed in thble belows%0

Date Reference Description Extract
“With regard to Block 2, which is data
The CNEE's regarding costs and not necessary for
biecti defining the rankings it is absolutely
Ref. oojection impossible to obtain it as requested b
GG-083- regarding the IMPOSSI - In It as requested by
September 12, 2007 unwillingness of the 24th of this month. Said data is part
2007 EEGSA and BW of the tariff study and a consultant has
(R-41) to provide been hired for this purpose. It will be
requested data delivered as the study is conducted to the
the CNEE'’s prequalified consultdnt
(Emphasis added)
The CNEE's
Ref. objection “[T]he breakdown of technical and non-technica
GGl- regarding the losses is not available, nor do we have data or
September
19p 2007 237- unwillingness of power losses. All we have is the data on total
' 2007 EEGSA and BW network powetosses for the last four years.”
(R-43) to provide (Emphasis added)
requested data
“Upon analyzing the data submitted, we
The CNEE's have found various compilation
the objection noting problems caused by the data presentation
CNEE- that the data method, specifically for network data
November 15049- received is and user commercial databases [...]
20, 2007 2007 insufficient and The data [...] presents significant gaps
during the period between August 1998
resent several
(R-47) P problems and September 2007. [...] The table that
connects the user ID to the pole ID
contains incomplete data.”
the
fSNZElIEES The CNEE'’s “[EEGSA] promised to send the data in
2007 / Obl_eCUOﬂ question within no more than two weeks
December G regarding the fact [...] Said deadline has now expired and it
17, 2007 N TTE that the deadline has failed to submit said data to the
ote S - for submitting National Electricity Commission
32 data had expired (the CNEE).”
(R-48)
December the Notification from “With regard to the base data submitted
18. 2007 CNEE- the CNEE to the Study Consultant who is to
’ 15216- informing determine the Value-Added for
690

Colom Supplemental StatemeAppendix RWS-4, pars. 36.
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341.

342.

2007 EEGSA that the Distribution (VAD) hired by the
base data it Distributor; said data has not been
(R-49) submitted is submitted in its entirety to the CNEE;
incomplete although it has been established on
several occasions that the Distributor’s
consultant firm (Bates White) has data
that was never sent to the CNEE.”
“[...] We hereby reiterate our request
[...] of December 20, 2007 [...]
requesting from EEGSA [...]: 1) The
formal submission of the Stage Report by
EEGSA'’s appointed representative for
the Note from the the Value- Added for Distribution
CNEE CNEE requesting VAD) Study. Said submission must be
15504- supplemental accompanied by the corresponding copy
January 30, 2008 / information for of the notarial instrument of said
2008 GTTE the reports sent in representative’s appointment as legal
Note S- official letters representative. 2) Copy of the agreement
60 GG-07-2008 and signed by and between EEGSA and the Bates
C-158 GG-08-2008 White Consulting Firm, effectively

confirming the effects of the agreement,

as required by the Terms of Reference of

the Study. 3) Copy of all data provided to
the Consulting Firm by EEGSA [sic]

for the purpose of conducting the Study.”

The letters described in the preceding table detratesthat the CNEE insisted on

obtaining the necessary information that wouldwalibto perform its duty responsibly.

No distributor complained that the CNEE was “askiog too much information” as

TGH now tries to say through Mr. Giacchiff8.The CNEE had a function to carry out

pursuant to the LGE during the tariff review, aratlldemonstrated sufficient flexibility

with EEGSA to allow it to rectify its breaches. My. Colom explained in his original

witness statement, despite the fact that EEGSA&daib meet the agreed deadlines for

submitting Block 1 and Block 2 information, the CRERgreed to grant extensions in

order to gain access to the pending informatf@itven so, EEGSA continued to refuse

to submit the required information, this being cleaidence of its lack of cooperation

with the CNEE’s procedure.

Finally, TGH complains in its Reply that the CNEEade comments on the study
submitted by EEGSA on March 31, 2008 in “just elewkays,” therefore declaring it

691

692

Giacchino ReplyAppendix CWS-10,par. 15.

Colom,Appendix RWS-1, par. 86.
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343.

inappropriate®3 What TGH fails to explain is that the EEGSA tasgftidy submitted on
March 31 was simply a collection of the stage repdhat EEGSA had submitted
according to the schedule established in the TefmReference. The CNEE had already
studied these stage reports and made comrfiénie. the CNEE’s surprise, the tariff
study of March 31, 2008 had simply integrated tlage reports already submitted to the
CNEE and contained very few of the amendments stqdein due course by the

regulator; therefore, there was no need for addilitime for reviewp9s

4. EEGSA, through its Chairman, attempted to negotiatenew tariffs with the
CNEE, outside the regulatory framework and in disrgard of its tariff
study, presenting a “discount offer” not provided for by Law

As Guatemala explained earlier in its Counter-Maalpseveral weeks after submitting

the CNEE’s comments on the EEGSA tariff study ofréha31, 2008 (proposing an

increase in the VAD of 261.88 percent for low vgiaand 83.56 percent for medium
voltage), the CNEE received a request for a meetmthout an agenda) from Mr.

Gonzalo Pérez, Chairman of the EEGSA Board andidengsof Iberdrola for Latin

America, who was based in Mexié¥y. As Guatemala has explained, at this meeting,

held on April 22, 2008, Mr. Pérez distributed agargation explaining that the new

tariff study which Bates White was preparing (togresented on May 5, 2008) would
include an “estimated compensation increase of p@@cent®9” and this same

presentation contained an offer to be applied ‘idatshe study” that reduced the 100
percent increase proposed by the consultant imeit$ study to 10 percent, which could
be implemented without a corresponding tariff iase according to Péré%. As Mr.

Colom said, Mr. Pérez himself indicated during theeting that the study that Bates

White was about to present was “worthle®8,proof of which Mr. Colom noted in his
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697

698

699

Reply, par. 119; the CNEE Resolution 63-2008,ilAdr, 2008,Exhibit R-63.

Colom,Appendix RWS-1, pars. 88, 89, 94-95, 98.

Ibid par. 100,

Counter-Memorial par. 336-338.

Presentation on Tariff Study Income Requiremexbijbit R-65, p. 8. (Emphasis added).

Ibid, p. 12-13.

Colom,Appendix RWS-1, par. 103. Colom Supplemental Stateméppendix RWS-4, par. 54.

194



344,

345.

copy of the presentation (which TGH obtained thiouty associate Iberdrola and
presented in this arbitratiof? Naturally, the proposal was rejected by the CN&Eit
was not authorized to “negotiate” a distributionffaputside the study®!

Mr. Pérez’s proposal first arose in the ICSID adiion case filed byberdrola against
Guatemala in 2009. Guatemala denounced this imegpioposal in its Counter-
Memorial in those arbitration proceedings, as lb@edhad failed to refer to it in its
Memorial. Based on the precedent of therdrola case, TGH set the stage and made
reference to Mr. Pérez’s proposal in its Memorgttaching the same copy of the
presentation introduced by Guatemala in tberdrola case (which includes the
handwritten note of Mr. Colom cited in the precedparagraph}®2 In its Memorial,
TGH tried to present the “outside-the-study” pragdasiade in person by the EEGSA
Chairman as a legitimate and transparent posgiffit In its Counter-Memorial,
Guatemala referred to the serious irregularitigsitd in Mr. Pérez’s “discount offer”
made in an in-person meeting lacking any pre-estaddl agenda, in a document of
which there was only one copy, with no e-mail byyved introduction or follow-up,
without using letterhead and without mentioning tleal names of the people and
companies involve@®* In its Reply, TGH has not refuted (because itncdnthese
arguments, instead it has stressed the supposedityjegf EEGSA’s conduct in

presenting this proposé#

Indeed, TGH and its witness Mr. Maté insist that source of Mr. Pérez’s proposal was
an alleged offer made by Mr. Moller at a lunch held April 11, 2008. According to
TGH, during this lunch, Mr. Moller asked Mr. MatéGeneral Manager of EEGSA)
whether EEGSA would accept a 5% lower VAD than ¢ime in force, and EEGSA
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Ibid, par. 103.

Counter-Memorial, par. 343. Colom SupplementahteShent, Appendix RWS-4, par. 55; Moller
Supplemental Statemertppendix RWS-5, par. 11.

Colom,Appendix RWS-1, par. 103.

Memorial, par. 121.

Counter-Memorial, par. 340 ; Colom Supplementat&nentAppendix RWS-4, par. 51.
Ibid, par. 340.
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347.

348.

349.

responded with the April 22 counterproposal to @NEE706 As Mr. Moller previously
explained and now reiterates in his supplementaiass statement, this is absolutely
false’07 Mr. Moller has explained that he lunched sevenaés with Mr. Maté—always
at Mr. Maté’s invitation—but that he would neverveamade this type of proposal,
which contravened the technical tariff-setting @auare established under the LGE.

Other than the statements of withesses Messrsej@aind Maté (prepared for this
arbitration), there is no evidence in the recordviof Moller’s alleged proposal. Given
the high volume of e-mails at EEGSA, one would exgeat this type of proposal

would have been discussed at an executive leveleher, there is no written record (an

e-mail, a memo, between Mr. Maté and Mr. Callejafrom Mr. Maté to his superior,

Mr. Pérez) from the time of the alleged proposal

Mr. Maté acknowledges that Mr. Moller's alleged posal “is written in [his]
statement” alone, which is clear evidence thatdnggiment was prepared in an attempt
to legitimize the irregular conduct of EEGSA’s repentatives, including Mr. Maté
himself.

Such a proposal would directly undermine the madetion and expansion of the
CNEE'’s Tariff Division, the focus of efforts by MMoller and his colleagues to ensure
technical support for the tariff review procé8s. Furthermore, as Messrs. Colom and
Moller explained in their witness statements, belydme illegality of “negotiating” a
proposal of this kind, as of the date of this megtfApril 2008), the CNEE had no
parameter for evaluating the reasonableness obpopal of this kind since the tariffs

studies assigned to its independent consultants maryet ready?®

TGH also insists that the proposal presented byRdrez “was in no way secret,” and
that EEGSA was not “interested in an improper legdl agreement’?° In addition, its
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Reply, par. 124; Maté Repljppendix CWS-12,par. 17.

Moller, Appendix RWS-2, par. 37; Moller Supplemental StatemeXppendix RWS-5, par. 8.
Moller, Appendix RWS-2, par. 38; Moller Supplemental Statemeppendix RWS-5, par. 12.
Colom Supplemental StatemeAppendix RWS-4, par. 53.

Reply, par. 124; Matéppendix CWS-6, par. 22.
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witness Mr. Maté tries to downplay this proposatguing that Mr. Colom’s
“insinuations” were “curious” regarding the fachdt there was something underhanded
about the meeting because there was no agendaoaettearhead on the presentation,”
because EEGSA’s meeting with the CNEE “was notededrwas attended by each of
the three directors of the CNEE and the Presidedt@eneral Manager of EEGSA, at
the CNEE’s offices™! In this respect, it is clear that the presenceCbIEE civil
servants at a pre-established meeting without andagneither adds to nor removes the
irregularity of the proposal, because these cetilzants did not know of the business to
be discussed. And as indicated, the lack of lettmihis just one noteworthy
characteristic of the presentation; in additioreréhwas only a single copy of the
document, without an e-mail by way of introductmmfollow-up, and no mention of the
real names of the people and companies involvddr(meg solely to “Distributor” and

to “Consultant”). It is clear that this conductileonsistent with a belief in the legality
of this proposal. When questioned in this respécdhea final hearing of théberdrola

case, Mr. Maté gave an explanation which requiceturther comment:

Q. Is there some reason that this document is motERGSA or Iberdrola

letterhead?

A. Absolutely none, really. Well, because blankgrapas used in printing it.

Q. Blank paper was used in printing it.

A. Yes, that was what was in the printer, and iswainted out. But there is no
reason. [...].

Q. Can you show me where in this document theeerisference to EEGSA, that
uses the word “EEGSA” in this document, in the &8s [...] of this presentation
[...] Where is EEGSA mentioned?

A. Well, you see, strangely, strangely now that gay it, | actually don't know

where]...].712
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712

Maté Reply, AppendiCWS-12,par. 19

Iberdrola Energia, S.A. v. Republic of Guatem@ESID Case No. ARB/09/05) Witness statements of
Mr. Luis Maté, Tr., Day Two, 373:17-374:1Exhibit R-202. Unofficial English translation. In its
original Spanish language, it reads:

P ¢Hay alguna razén porque no consta el membreEE®&SA o
de Iberdrola en este documento?

R Pues absolutamente ninguno. Pues porque sedupiéipel en
blanco para imprimirlo.

P Se utiliz6 papel en blanco para imprimirlo.
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350.

In another extract from his statement, Mr. Matéuagythat “no one ever indicated to
him that the CNEE did not have authority to negetlBEGSA's tariffs, as Colom now
asserts.™3 And, once the meeting ended, the CNEE Directddston that “they would
study EEGSA’s presentation,” but he never receigedesponse from the CNEE
regarding his proposat* Mr. Maté’s arguments, besides being untruthful,ndthing
more than confirm his ignorance of how the regulatbtamework of the electricity
sector in Guatemala functions. As Mr. Colom exaithe reason the CNEE did not
have authority to “negotiate” EEGSA’s distributi¢ariff in the tariff review process
was simply because such negotiation was not prdvide nor permitted under the
LGE.”35 Mr. Colom explains that Mr. Maté’s assertion tihe CNEE's Directors
promised to consider the proposal is unfif$eAs Mr. Colom explains, Mr. Pérez’s
proposal could not even be considered—and wasat) fisregarded by the CNEE—
because it was contrary to the LGE’s mandate, wesathblished a technical process for
reviewing tariffs’1” With respect to the lack of response to the prah@s Mr. Colom
explains, Mr. Pérez’s proposal placed the CNEE 8aaa very uncomfortable position
since its negotiation or acceptance was entirejyphe its powers and the provisions of

713

714

715

716

717

R Si, era el que estaba en la impresora y se inpriPero no hay
ninguna razén. [...] .

P ¢Usted puede indicarme en este documento démdtacona
referencia a EEGSA, que utiliza la palabra EEGSA este
documento, en las 15 péaginas [...] de esta preséntad...]
¢doénde se menciona EEGSA?

R Pues mire, curiosamente, curiosamente ahorasied o dice efectivamente no sé donde [...].
Reply, par. 127; Matéppendix CWS-6, par. 23.

Reply, pars. 119 and 127; Mafgpendix CWS-6, par. 23.

Colom Supplemental StatemeAppendix RWS-4, pars. 55.

Ibid.

Ibid.
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352.

353.

the LGE718 As Mr. Colom explains, the most appropriate resgomnder these

circumstances was silen¢@.

In addition, TGH, through its witness Mr. Maté, aenthe fact that Mr. Pérez stated
during the meeting that the upcoming Bates Whiteff tstudy of May 5th was
“worthless.”20 This is false. As explained in the Counter-Memloaiad as Mr. Colom
confirms in his supplemental statement, not only Bir. Pérez make this statement
during this meeting, but (in view of the surprigecaused him, as Mr. Pérez had
commissioned that study), Mr. Colom transcribed Wwha Pérez said on his copy of the

presentation:

EEGSA: (that the study performed by the EEGSA chiast
was uselesgp?

Mr. Maté’s generic denial does not suffice to indale the documentary evidence—the
handwritten note contained in the copy of the preen that TGH itself has presented
in this arbitration.

Finally, TGH attempts to justify the legality okiproposal by pointing to an unrelated
incident in which TGH incorrectly involves Mr. Catg who was the General Manager
of INDE at the time22 TGH refers to a letter addressed to the CNEEIljolmt Mr. Otto
Girén, manager of ETCEE (transmission company ahdidiary of INDE), and Leonel
Santizo, General Manager of Trelec (transmissiompany for the DECA Il group,

operated by Iberdrola), in which the two transnaisstcompanies gave the CNEE a
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As previously explained (Counter-Memorial, pad33 once the tariff schedule was established, the
Distributor could, on its own account and at itsnonisk, decide to charge lower tariffs; howevegttls

not something that the distributor negotiates imamde with the CNEE, but rather is at the dista'st
sole discretion.

Colom Supplemental StatemeAppendix RWS-4, par. 55.
Colom,Appendix RWS-1, par. 103; Maté Reply, Append®@WS-12,par. 19.

Seehandwritten note in the Presentation on Tariffdgtincome Requirements, April 22, 20@xhibit
R-65, p. 8; ColomAppendix RWS-1, par. 103; Colom Supplemental Statemémpendix RWS-4, par.
54. Unofficial English translation. In its origin@panish language, it reads: “no servia para nada”

Calleja ReplyAppendix CWS-9, par. 30; Maté RephAppendix CWS-12 par. 18. AlscseeReply, par.
125.
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355.

discount proposal for its tolls in the electricitpnsmission systera3 In this respect, it
is first necessary to highlight what is evidentDIR did not send the letter that TGH
presents, it is not signed by Mr. Carlos Colom does it mention his nanié Mr.
Colom explains, however, that even if the letterev® involve INDE (which it does
not), this comparison is completely inapplicablieegi the differences in the roles of the

different entities:

The comparison that Mr. Calleja attempts to makevialid,
since INDE and its subsidiaries are regulated conesa
(and not reqgulatory bodigsand are for-profit enterprises
that are in competition with other companies in the
development and operation of the electric energyesy. In
fact, INDE operates as a public holding companyhoée
companies generating, marketing and transportirgrggn
(the latter being ETCEE). The CNEE, on the otherdhas
the regulatory body responsible for the electrigsctor.
Therefore, it is clear that the two bodies have getely
different functions, just as the President of tHeEE and
the General Manager of the INDE have completelfeciht
responsibilitieg2>

It is clear that the context and circumstancesha tivo situations could not be more

dissimilar.

It is worth repeating yet again that TGH (as wiblerdrola in the previous arbitration)
has conveniently avoided presenting Mr. Pérez ta@x, as a witness, what led him to
make such a discount offer. The motivation, in eage, is clear. On March 31, EEGSA
had presented a clearly overvalued tariff study(@drcent increase in the VAD) for the
sole purpose of paving the way for the “negotiatidiow threatening a 100 percent
increase in the next study, Mr. Peréz proposed adl§ percent increase as an offer that
the CNEEcould not refus@26 In sum, this demonstrates not only EEGSA’s lack of

respect for the rule of law, but also the unreligbbf the results of the Bates White
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Ibid.

Note 0-553-170-2005 from TRELEC and ETCEE to@®NEE, May 9, 2005Appendix C-91, pp. 3-4.
Colom Supplemental StatemeAppendix RWS-4, par. 56.

Tariff Study Presentation: Requirement for JagniApril 22, 2008 Exhibit C-194, p. 13.
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tariff studies. If these tariff studies had beelmlde, how could Mr. Pérez justify to his
shareholders the relinquishment of at least 90gmeraf their income? There would be

no possible justification.

5. The May 5 study reflected an increase in VAD of 18fercent vis-a-vis the
“offer” of 10% provided by Mr. Perez only days prior

In its Counter-Memorial2” Guatemala explained that on May 5, 2008, only a deys
after Mr. Pérez’s visit, Bates White submitted eossl version of its tariff study as Mr.
Pérez had anticipated. To the surprise of the CNielever, the Bates White study of
May 5 did not show a 100 percent increase in th®\&& Mr. Pérez had threatened, but
rather an increase of 184 percent. Furthermorexpkined in detail in the Counter-
Memorial/28 the study incorporated barely 40 of the 125 cdiwas ordered by the
CNEE in its comments on the May 31 study. Batest®\fastifies its failure to make
the corrections required by the regulatory framéweith a blatant misinterpretation of
Article 1.10 of the Terms of Reference, accordimgvhich Bates White had the freedom
to apply its own methodological criteria. Nonetlssle as Guatemala previously
explained, this article only allowed Bates Whitectange the methodology established
in the Terms of Reference with the agreement of GNEE2° To illustrate how the
May 5 study seriously breached the Terms of Reterewe need only mention that the
models were still “not auditable,” the justificatiof the efficient prices still omitted
domestic and international comparators, there wasbanchmarking or database

systemization, and the construction units stilleveot optimal.

In its Reply, TGH maintains that even if these defewere present, they are not
“relevant” because they were submitted to the Bxp@ommission and, where

necessary, were corrected in its July 28 sfid@lf8eyond the fact that, as explained in
Section V.E.10 below, these mistakes were not ctedein the July 28 study, contrary
to what TGH maintains, the study of May 5 is indeglévant. TGH is seeking to evade
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Counter-Memorial, pars. 349-350.
Ibid, pars. 344-348.

Ibid, par. 346.

Reply, par. 129.
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359.

360.

the fact that, after submitting a proposal for riegmg a 10 percent increase to the
VAD, its study now required a 184 percent increaB8H does not even attempt to

explain this inconsistency, because it cannot do so

Bates White’s insistence that it could object te @NEE and refuse to submit auditable
information or justify efficient prices until sudime as the Expert Commission told it
otherwisé&3! (which it ultimately did) demonstrates TGH’'s lack good faith. Bates
White was aware that the CNEE would have neithertitme nor the opportunity to
audit the information submitted after the Expertm@aission’s pronouncement, nor
could the CNEE establish whether the prices subnitvere efficient with regard to
domestic and international comparators. This aé&sgslihe question why, if Bates White
was supposedly able to satisfy these requirementiily, it was unwilling to satisfy
them in May when the CNEE required it to do so.

a. The May 5 model was not auditable and the trace#pitequirement
was reasonable

As previously explained in the Counter-Memofi&lthe role of the CNEE is to analyze
whether the distributor’s tariff study complies withe Terms of Reference established
at the outset of the review process. In order fier CNEE to meet its legal obligation,
the information contained in the distributor’s stushust be auditable, understandable
and capable of analysis by third parties that ditl carry out the study, such as the
CNEE and its advisor$3 The traceability of the Model is imperative, asliows the
regulator to audit the calculations made and tdfywehat the tariff study in fact
establishes an efficient tarif#

To understand the importance to the regulator vingatraceable models, it is important

to understand how a model is built. As Mr. Damaplains it:
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Ibid, pars. 129-130.
Counter-Memorial, par. 201.

Ibid, par. 202; Damonte Expert Repofppendix RER-2, par. 94; LGE Art. 75Exhibit R-8; Colom
Witness Statemenfppendix RWS-1

Damonte Expert Repo\ppendix RER-2, par. 94.
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A model built in Excel is made up of one or more
spreadsheets that contain equations that link aofs@&put
cells with another set of output cells, or resultsing different
algorithms and parameters. Thus, the model allowsuger to
recalculate results by changing only the value h&f input
cells and/or the parameters.

361. The traceability of the Models enables the reguladi@udit the calculations made and to

verify that the tariff study in fact calculates @fficient tariff:

[...] By auditing the model, it can be tested whetlieis
reflects a result in accordance with the regulatomynework,
the rules of the art in economic, regulatory andimgering
guestions. _Auditing a model means being able &rkhhe
calculations presented in the spreadsheets of thaelrirom
the “baseline data” to the final result, in orderverify the
logic of the calculation [...] Auditing the calculations
requires two elements. First a full linkage of thells
containing the data in the spreadsheets; and setoaidthe
model is properly documented, containing calcukatio
memories and valid supports of all data input al ageof all
the parameters involved in the calculation procgsy. The
task of auditing Excel spreadsheet calculationpeigormed
with a tool built into the Excel spreadsheet its@ld audit a
cell that contains a calculation involving otherdlgeit is
necessary to be in the cell and then activate titt@ to audit
the preceding cells, at which the software gensrareows
that lead to the preceding cells with which it iiskéd. The
same can be done with the cells that depend on Ithike
references are in another spreadsheet, it is regess also
open that other form to monitor the calculation.][Once it is
clear how the cells, and if necessary the spreatishare
linked to each other, it is necessary to check hdreif that
linkage is correct. For that it is necessary toehawdocument
showing the algebraic formulas used, with the sgmoading
explanation, inference and fundamentafs

362. Here, it is important to clarify two concepts expid by Mr. Damonte. The first
consists of the “linking” of the model, that isethnk between the cells themselves and,

735 Ibid, par. 97.
736 Ibid, pars. 98-102 (Emphasis added).
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in turn, between the various spreadsheets. Thénfn&f the model is important as it
allows the logic of the cells to be followed. Onfyall cells and spreadsheets are
mutually linked do the fields update themselvesmatically when one of the cells is
modified. This linking is what enables adjustmeiot®e made to the model in order to
run sensibilities. The second concept, related ub rtot the same as linking, is the
traceability or auditability of the model. In order be able to trace or audit the model,
on one hand, the spreadsheets must be linked, ratigecother hand, each cell in each
spreadsheet must contain the formulas used for eattulation, as well as its
supporting data. Although a model may be linkedt, dfoes not contain justification for
the calculations made (for example, if it contamalues “pasted” without any
explanation) there is no way for a third party &ify the reasonability and accuracy of

its calculations.

Mr. Giacchino acknowledges that the tariff studigbmitted to the CNEE, including the
May 5, 2008 study, were not linkedi]n its study, Bates White had not linked the
models for several reason$” Mr. Damonte also confirms that the models utdize

the Bates White tariff study of May 5, 2008, werd auditablebecause, among other

things, the information needed to verify the forasuhad not been submitted:

The models submitted by BW consist of a large nundie
Excel spreadsheets, the cells of which are usechlimulate
values that belong not only to cells in the sprbads itself
but also to dozens of other spreadsheets. Upoewewf the
model, the following difficulties in auditing it amoted. First,
the Excel spreadsheets corresponding to the “mbdsés in

the 5/5/2008 BW study were not fully linkeds L. Giacchino
himself acknowledges in his second witness statersaging
that “it was not possible to link the model becagseeral
people were working simultaneously in several dgife
countries in order to complete the study prior foe t
submission deadline.” The consequence of thisasahditing
those spreadsheets becomes exceptionally complek an
uncertain, and in many cases impossible, wheregample,
values were “pasted.” Second, BW has not provided
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Giacchino Appendix CWS-4, par. 54.
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365.

calculation worksheets or supporting documentafmnthe
majority of the formulas used, particularly asgsues relating
to optimization of the model, making it impossilite audit
whether its Excel models work on the basis of aimupation
model as the requlations requifEherefore, it is not possible
to confirm whether the model adheres to the Terrhs o
Reference required by the CNEE for the Tariff Ckltian.
Finally, in many cases, the cells do not contaigelfaic
formulas or links to other cells, but only “pastedilues,
without sufficient support for their values, andnrany cases
without any identification. In such cases, thersaa@gsway to
audit the origin or the basis of that valig

In its Reply, despite insisting upon the irrelevancf the May 5 study and its
traceability, TGH attempts to justify the inauditdap of its Model. In particular, Mr.
Giacchino bases the lack of traceability on: (B tise of four groups of professionals;
(i) the lack of time; (iii) the assumption thaetimodels could be explained to the CNEE
at a meeting; (iv) that it was not required by Treems of Reference; and (v) that the
usefulness of fully linking the model was limitetvgn that the memory restrictions of
the computer equipment prevented the simultanepesation of all the spreadsheéis.
Moreover, TGH argues that Mr. Damonte stated irfirss report that in order to be able
to “conduct the audit of such “Models,” all the spdsheets involved must be kept
open,” but that “given the large number of spreadsti’ that made up the “Model” and
the size of the files, the simultaneous operatioalloof these files was not possibl&?
TGH thus argues that Mr. Damonte had admitted ithaas not possible to operate all
the files until Excel 2010 was availal3i8. As explained below, each of these excuses

lacks foundation.

In the first place, contrary to what TGH allegé® tequirement to submit linked models
such that the calculations could be reproduced ekaarly stated in the Terms of

Reference:
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Damonte RejoindeAppendix RER-5, pars. 165-167.
Giacchino Appendix CWS-4, par. 54.

Damonte Appendix RER-2, footnote 41.

Reply, par. 130
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“The CNEE shall be given copies of all informatioged, in
the required formats, both in print and in editadbigital files
that allow the CNEE to replicate the calculatidrs

“[S]o that the CNEE may verify the process or lodut
information into spreadsheets and/or database&watually
perform sensitivity analysis by changing the used
variables.743

“This Report must contain at least the following ][.the
corresponding models which would allow the CNEEé¢afy
and reproduce the procgss].” 744

366. Were there any doubt, the comments made by the GNEates White’s tariff studies

clearly expressed the importance of having auditabbdels. For example, the CNEE

explained to Bates White in its comments on st&yeasd E that:

“[T]he respective calculation reports and modelsudth be
sent (with magnetic support, without protection anth the
respective links) to enable the CNEE to reproduce a

742

743

744

Terms of Reference for the Performance of the \VAldded for Distribution Study for Empresa
Eléctrica de Guatemala, S.A., Resolution CNEE 1@472 January 200&xhibit R-53, point 1.5(3)
(Emphasis added). Unofficial English translatidn.its original Spanish language, it reads:

Debera entregarse copia a la CNEE de toda la imfoidn
utilizada en los formatos requeridos, tanto en formpresa como
en archivos digitales modificables que permitaa @NEE replicar
los célculos.

Ibid, point 1.64 (Emphasis added). Unofficial Englisanglation. In its original Spanish language, it
reads:

[D]e manera que la CNEE pueda verificar el procesmargar la
informacion en hora de calculo y/o bases de damseptualmente
realizar analisis de sensibilidad mediante la nicaiiion de las
variables utilizadas

Ibid, point 4.6 (Emphasis added). Unofficial English sfation. In its original Spanish language, it i=ad

Este Informe deberd contener como minimo lo sidei¢n.] los
correspondientes modelos que permitan a la CNEHicaery
reproducir el proceso [...] .
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367.

validate the analysis performed. An explanatioreath and
every one of the adopted criterion should alsabkided.”45

“[...] Some values included in the spreadsheet laoky a
formulas or origin, thus preventing the verificatiof the
methodology applied to them. All values should bstified
and the CNEE should be able to replicate them deroto
emulate the results obtained by Distributt#”

Further, the excuse given by TGH—that the usefslrédinking was limited because,
without having Excel 2010, memory restrictions Ygpted the spreadsheets from being
opened all at oncé’—warrants no consideration. As Mr. Damonte explaihsvas
absolutely possible to simultaneously open and watk two spreadsheets with a well-
built Model, even without Excel 20188 Such simultaneous work was made impossible
only because of the structure of the Bates Whited®l,” which consisted of 163 large
spreadsheets that were created with two differergions of Excel (2003 and 2007.
Excel 2010 would not have solved the serious elirotbe Bates White “Model” given

the pasted values and other characteristics tha¢ded the traceability of the model.

745
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Seg e.g., Letter from Mr. C. Colom Bickford to Mr. Maté (Stage C), March 14, 20@xhibit C-169,
pp. 6—7. Unofficial English translation. In itdginal Spanish language it reads:

[D]ebe enviarse la respectiva memoria de calculmpgelos (en
medio magnético, sin protecciéon y con los corredptes
vinculos) para que CNEE pueda reproducir y validaranalisis
efectuados, debe incluirse también, la justificacite todos y
cada uno de los criterios adoptados.

Seeletter from Mr.C. Colom Bickford to Mr. L. Maté {&e E), March 25, 200&xhibit C-176, p. 1
(Emphasis added). Unofficial English translatidn.its original Spanish language it reads:

[...] Algunos de los valores presentados en la giadi calculo,
no poseen las formulas ni el direccionamiento deckldas de
las mismas, impidiendo la verificacion de la metodéa

aplicada en los mismos. Es necesario que todosloges estén
justificados y que los valores sean replicablen,elmbjetivo de
que la CNEE pueda emular los resultados obtenidwslg
Distribuidora.

Reply, par. 130.
Damonte Appendix RER-5, par. 266
Ibid, par. 268.
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371.

Finally, it is inexcusable (i) to imply that the EN could carry out its function as
auditor by attending a meeting at which models wdug explained to it; and (ii) to
prevent the regulator from carrying out its legatiels due to the consultant’'s lack of

time and team structure.

The reasonableness of the traceability requirerobaious to any expert in the field.
Furthermore, as explained further below, it wasnimausly confirmed by the Expert
Commission itself, of which Giacchino was a memb@ihus, it is clear the inauditable
nature of the Bates White study had a specificativje: to force the CNEE to approve

the study without proper verification of its conten

b. Bates White did not submit two international referee prices as
required under the ToR

As indicated by Guatemala in its Counter-MemoriBhates White systematically
disregarded its obligation to submit a completegatabase that includedier alia,

(i) international reference prices, and (ii) a stane that was easily auditable, despite the
fact that it was a specific requirement in the Terof Reference, reiterated through

numerous comments from the CNEE on the Bates Wiyiterts’>?

Mr. Giacchino himself admits that there was a regjuent to provide international
reference “prices™2 yet he justifies his own non-compliance, assertthgt the
requirement “is often impossible to carry o@¥ and that “the price methodology
suggested by the CNEE in the Terms of Referenceemasomically unsound* As
previously explained, the opportunity to challerthe methodology of the Terms of
Reference is offered prior to the commencementheftariff review. Once finalized,
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Report of the Expert Commission, July 25, 2a&&ibit R-87, p. 17.
Counter-Memorial, pars. 395, 419, 515.

GiacchinoAppendix CWS-4, par. 17.

Ibid.

Giacchino Supplememyppendix CWS-10, par. 34.
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373.

374.

Bates White was to abide by the final Terms of Rafee as published, unless the

CNEE otherwise agreed.

The fact that Bates White provided much of the rimfation in PDF files, or even in
image files of scanned invoices or purchase oradeasle it difficult and even impossible
to process the information received. The purposa dhtabase containing prices and

costs is to allow them to be processed electrdgicaé Mr. Damonte explains:

The problems that arose due to the lack of elemtrdatabases
in suitable format were varied in nature, rangimgnt the

simple absence of information to the impossibitfyreading

it, not just electronically but even the illegityliof scanned
photocopies. Additionally there were also difficedt in

linking different data types, such as material nambwith

invoice numbers, with purchase order numbers, aigbti
numberg>®

Bates White’s submission of information in PDF foatearly evidences the lack of
effort to facilitate the CNEE’s duties to reviewdamonitor the study. Mr. Damonte

explains this as follows:

The importance of having a Database with both priaed
costs lies with the ability to process them elattally. The
fact that a significant portion of the informati@supplied in
PDF files, or even image files of scanned invoimepurchase
orders, hindered and even blocked the necessapegsimg
required?s6

C. The construction units were not optimal

As Mr. Damonte pointed out, the Bates White New |Regment Value of May 5, 2008
was not optimized and contained an “enormous otieragon of the VNR that BW
carried out in all categories of the stud$””In its Counter-Memorial, Guatemala

provided some examples to illustrate the over-dsi@mng, unreasonableness and lack
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Damonte Appendix RER-2, par. 129; see also Damonte Rejoindgpendix RER-5, par. 172.
Damonte RejoindeAppendix RER-5, par. 171.
Ibid, par. 192.
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376.

of optimization of the construction units of the W, 2008 Bates White tariff stud$8
In its Reply, TGH limits its discussion to its pafltelimination of underground networks
in its May 5 Studyp®.

As explained in the Counter-Memorial, Bates Whaaght to calculate a VNR based on
a much longer length of underground networks thiaractual network, with a much
higher value compared to aerial netwof#sContrary to what TGH alleges, not only did
the regulatory framework prohibit this, nor did nipalities require the substitution of
aerial networks for underground networks. It isréhi@e no surprise that TGH has not
submitted any document to support the stance magtaby the witness, Mr.

Giacchino?6?

The following communications between the CNEE arelGEA clearly show that
EEGSA knew since its first submitted stage repand(not since April 2008 as TGH
alleges}t2 that the regulatory framework in Guatemala wowdtlailow for the inclusion

of underground networks:

Communication Position regarding inclusion of underground networls

Bates White Stage “An underground system was adoptéée”
Report

Comments by the| [T]he second paragraph of Article 52 provides tH&te successfu
CNEE on the Stage| bidder must provide service through air lirfes] The criterion used
Report by the Distributor to account for underground ifiateons [...] does
not comply with provisions set forth in the GeneEéctricity Law.

As a consequence, the inclusion in the study ofhall underground
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Counter-Memorial, pars. 403-410.
Reply, par. 131.
Counter-Memorial, pars. 403-405.
Reply, par. 131.

Ibid.

Memo from M. Calleja to C. Colom and Memo fromGiacchino to C. Colom and M. Calleja, attaching
the Bates White Stage C Report: Optimization ofDe&ributor Network, February 29, 200Bxhibit R-
178 p. 4

210



377.

378.

distribution installations suggested to be taketw iaccount in the
VNR is not feasiblg64

March 31, 2008 BatesLGE Article 52 exempts the concessionaire from duod
White Tariff Study underground networks when they are not recognizetabffs. This
article entails a minimum obligatioftonstruction of aerial networks)
by the distributor$>

the CNEE Resolution [The underground facilities] were not registeredimy the onsite

63-2008 inspection of the Sample audited, performed by the CNEE [and
EEGSA personnel, straying from what is set outhe Terms of
Referencet6

May 5, 2008 Bates LGE Article 52 exempts the concessionaire from dod
White tariff study underground networks when they are not recognizetatffs. This
article entails a minimum obligatioftonstruction of aerial networks)
by the distributor, but it does not prohibit theeu®f other
technologieg®’

the CNEE Resolution [the CNEE] disagrees with the inclusion of the ugdaund facilities
96-2008 required by the Distributofé8

Given the persistence of these (and many otheiatiens from the Terms of Reference,
the CNEE had no other choice but to reject the Bl8ates White tariff study.

6. The procedure before the Expert Commission compliedith the provisions
of the LGE
a. The Expert Commission was to limit its role to danining whether

the distributor’s study complied with the Terms Beference
established by the CNEE

As explained in the Counter-Memorial, after the ENiejected the May 5 Bates White
tariff study for failure to abide by the Terms ofef@rence, and due to ongoing
differences between the parties, the CNEE, thrdrgbolution 96-2008 dated May 15,
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Letter from Mr. Carlos Colom Bickford to Mr. Luldaté, GTTE-MemoS S-438, March 14, 208&hibit
C-169 p. 3.

Bates White, Distribution Value-Added Study fanfresa Eléctrica de Guatemala, S.A., Stage C Report
Network Optimization, February 29, 2008, revisedwarch 31, 2008Exhibit C-181, p. 92.

the CNEE Resolution 63-200Bxhibit R-63, p. 9-10.

Bates White, Value-Added for Distribution Study Empresa Eléctrica de Guatemala, S.A., correzted
May 5, 2008 Exhibit R-69, p. 120.

the CNEE Resolution 96-2008, May 15, 20B8hibit R-71.
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379.

proceeded to constitute the Expert Commission @ggbed for under LGE Article 789
Pursuant to the LGE, such an opinion was limited determining whether the
distributor’s study complied with the Terms of Refece established by the CNEE.

In its Reply, TGH reasserts that the Expert Comimiss/as not “limited to determining
whether the Terms of Reference had been propepieabin the distributor’s study’!
and, citing Mr. Alegria, indicates that such bodgdhpower to resolve “any
discrepancies or differences between the parti¢is respect to the calculation of the
VAD components in the distributor's VAD study?2 Mr. Alegria also states that the
Expert Commission was not limited to resolving wiegtthe distributor had correctly
implemented the amendments requested by the CNitiE cbuld also consider whether
the CNEE's corrections should be implemented airaliew of the Terms of Reference
and the provisions of the LGE and RLGE3'TGH also alleged that, pursuant to the

contract between Mr. Bastos and the CNEE, Mr. Bastas required to “verify the
correct application of the methodology and critedgstablished in the Terms of
Reference’ in EEGSA’s VAD study, indicating his fton in relation to each
discrepancy set forth in Resolution the CNEE-96&08s well as on the responses to
[the] same from’ EEGSA and “understand and apply &pplicable legislation on the
points under discrepancy identified precisely irsétetion the CNEE-96-2008, and the
replies to [the] same by [EEGSA] and its Consultand ‘[ijssue his decision on the
discrepancies, according to current law and then$eof Reference approved by the
CNEE'.”774 According to TGH, these contractual provisionsyomlade sense because

the function of the Expert Commission was not “texi to determining whether the ToR
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Counter-Memorial, par. 351.

Ibid.

Reply, par. 137.

Ibid, par. 136; Alegria RephAppendix CER-3, par. 31.
Reply, par. 137; Alegria Replgppendix CER-3, par. 36.
Reply, par. 136.
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380.

had been properly applied in the in the distribgtstudy.”’> As explained below, the

allegations made by TGH are inaccurate.

First, given the consultant’s obligation under tbgulatory framework to “incorporate”
the corrections required by the CNEE such thasthdy would comply with the Terms
of Reference (RLGE Article 98), the only discrepascthat could remain for
consideration by the Expert Commission are: (i) thbe the distributor made the
corrections; or (i) whether the corrections wereperly implemented’¢é Thus, the
Expert Commission is not only barred from modifyitigg Terms of Reference, but it
also lacks the authority to question or alter d@atent, just as it cannot approve or reject
the distributor’'s study; and/or approve the tariff®r this reason, it must be clarified
that Resolution 96-2008 (which provided for thenfation of the Expert Commission)
at no time supported TGH’s assertion that the Bx@emmission could go beyond
determining whether the distributor correctly apglithe Terms of Reference. In the
operative part of that Resolution, the functiontlué Expert Commission is defined as

“Iv]erifying the correct application of the Termd Referenceof the Value-Added

Distribution Study approved by the National ElectEinergy Commission’?” Neither
the Terms of Reference nor the LGE or the RLGEbéistaany other task for the Expert
Commission. In other words, the scope of work Far Expert Commission is defined in
a manner that is consistent with the legal framé&wam the whole. Guatemala has
already explained that the CNEE cannot delegatduitstions related to the tariff
review, as confirmed by the Constitutional Col#t.Thus, the Expert Commission
cannot go beyond its functions by rendering itsnptmcement and invading the
functions reserved for the CNEE. If it does so,pitsnouncement, or the parts thereof
that go beyond the Expert Commission’s powers, nm@ybe considered by the CNEE
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Ibid, par. 137; Contract between Carlos Bastos and NMEEZ June 26, 200&ppendix R-85, clauses 3
and 4, items d) and e).

Counter-Memorial, par 207.
the CNEE Resolution 96-2008, May 15, 20B&hibit R-71, p. 3.

Counter-Memorial, pars. 125(a), 172(b) and 178ciBion of the Constitutional Court, Case File 3831
2009, February 24, 201B8xhibit R-110, p. 34.
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382.

as they are in breach of the LGE and RLGEI'he Expert Commission’s scope of work

is thus clearly defined.

In this context, Mr. Alegria’'s statement regarditige functions of the Expert
Commission which, according to him, “may [also] cem whether the CNEE
corrections should be implemented at all,” lackg Brgal foundation and Mr. Alegria
offers no support for such stateméft. As Mr. Aguilar explains, RLGE Article 98
establishes the consultant’s obligation to incoapmrthe CNEE’s comments, as was
previously accepted by EEGSA in the 2002 tariffieev To grant the Expert
Commission the authority to decide whether thosements should be implemented or

not is inconsistent with RLGE Article 98!

Secondly, the language of the contract betweenBdstos and the CNEE provides no
support for TGH’s argument regarding the allegeatKl of sense” in limiting Bastos’

functions as a member of the Expert Commisg#m.GH provides a selective reading
of that contract, clause three of which gives aegaindescription of the function of the
expert, indicating that he must “verify the corregiplication of the methodology and
criteria established in the Terms of Referen@.This is fully consistent with the task
ordered by Resolution CNEE-96-2008 to verify whetlog not the tariff study

incorporated the CNEE’s comments regarding the $enmReferencés4 Clearly, the
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Counter-Memorial, par. 210.

Reply, par. 137; Alegria Replgppendix CER-3, par. 36.

Aguilar RejoinderAppendix RER-6, par. 27.

Reply, par. 137.

Contract between Carlos Bastos and the CNEE, 2602008 Appendix R-85, Clause 3:

In his conduct as “EXPERT” he must verify the cotrapplication of
the methodology and criteria established in thenBeof Referencé...]
in the Distribution Value Added Study of Empresaéditica de
Guatemala, Sociedad An6nima, indicating his pasitio relation to
each discrepancy set forth in Resolution CNEE-9882@s well as on
the responses to same from Empresa Eléctrica deef@ak, Sociedad
Andénima, and its Consultant.

(Emphasis added).

CNEE Resolution 96-2008, May 15, 20@Xhibit R-71.
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383.

consultant had to abide by clause four (cited byHJ Gf the contract to do so, because
this task made it necessary “to understand andyappl applicable legislation on the
points under discrepancy identified precisely irsétetion the CNEE-96-20088> By
reading the contract as a whole, both clauseseotdintract between Mr. Bastos and the
CNEE are fully compatible with the guidelines efisdted in Resolution 96-2008, which

describe the function of the Expert Commission.

Despite the fact that the mandate of the Expert i@ission was limited to deciding
whether the consultant's study complied with theni® of Reference, the Expert
Commission in effect exceeded its functions irprsnouncement of July 25, 2008.1n
this arbitration proceeding, Mr. Bastos, who predicdbver the Expert Commission,
attempts to justify this by expanding the scopevofk for the expert38’” Besides the
fact that his opinion is inevitably partial, Mr. &as, an Argentine engineer, is not
qualified to give a legal opinion regarding the Eeoof functions of the Expert
Commission under the electricity legal framework @fiatemala. In this respect, it
should be recalled that the highest court in Guatarhas already defined the role and
scope of the Expert Commission, which aligns witbhatémala’s position in this
arbitration and directly contradicts the argumgnis forward by TGH, Mr. Bastos and

Mr. Alegriares
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Reply, par. 137; Contract between Carlos Bastostlle CNEE, June 26, 2008ppendix R-85, clause 4,
subsections d) and e).

Counter-Memorial, pars. 401 and 606. For examtble, Expert Commission exceeded its mandate by
suggesting in its pronouncement an alternativetabpcovery formula from the one established & th
Terms of Reference, a fact acknowledged by Mr. @&ash the witness statement rendered in the
arbitration proceedings initiated Bgerdrola (an excerpt that was removed from the witness rstanée
given by Mr. Bastos in this arbitration proceedindperdrola Energia, S.A. v. Republic of Guatemala
(ICSID Case No. ARB/09/05), Witness Statement ofl@&aBastos, May 13, 200&xhibit R-102, par.

44,

Bastos ReplyAppendix CWS-7, par. 10; Basto#\ppendix CWS-1, par. 18.

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18, 2009,
Exhibit R-105, pp. 13 and 17(f); Decision of the ConstitutioGalurt, Case File 3831-2009, February 24,
2010,Exhibit R-110, p. 16.
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385.

b. The Expert Commission, a temporary and private bpdyas neither
independent nor impartial

In its Counter-Memorial, Guatemala explained tHa# LGE establishes the Expert
Commission as a private, contingent and temporadybAt the time of EEGSA'’s tariff
review, the law did not create requirements of itipkty or independence for any of its
memberg8® That is how EEGSA appointed Mr. Giacchino, autbbthe tariff study
under review, as its representative on the Expem@ission’/®© and the CNEE
appointed Mr. Jean Riubrugent, who had been adyision specific issues related to
the analysis prepared by Sigkd.Likewise, the parties appointed Mr. Carlos Bastes
the third member, who had also disclosed that EE@®A his client, for whom he
conducted a study on the wholesale electricity miark Guatemala several months
before?92 As explained below, the behavior of the two partiethe appointment of the
members of the Expert Commission clearly demoresiréttat neither believed that such
Commission would be independent or impartal.

In its Reply, TGH seeks to assign an independeshirapartial nature to its membeis,
even presents that entity as a body with greaterepothan the CNEE regarding the
setting of tariffs’®> TGH therefore criticizes the fact that Mr. Riubeng had been in
contact with the CNEE during his position as expmnd cites e-mails exchanged
between Mr. Riubrugent and Ms. Marcela Pelaez,duisar to the Tariff Division of
the CNEE, in which the expert asks her questiont ragquests information regarding
specific matters such as “information ‘about EEGSAdctual monomial purchase
prices™ or about the Financial Statements of EEGBAorder to have a better

789

790

791

792

793

794

795

Counter-Memorial, pars. 352 and 565.

Colom,Appendix RWS-1, par. 116.

Ibid., par. 117.

Witness statement of Carlos Bastos, Septembet®1, (hereinafteBasto3, Appendix CWS-1, par. 10.
Seepars. 393-396

Reply, par. 138

Ibid, par. 137.
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387.

understanding of the tariff study under analy8tsTGH seeks to present these
exchanges of a technical nature in a negative lights Reply’9” TGH’s arguments
disregard the reality of the legal framework angtalt the facts surrounding the
formation of that Expert Commission.

In the first regard, the Expert Commission is agerary and private entit§?8 with
minimum regulation in the LGE and RLGE® Neither the LGE nor the RLGE required
that the members of the Expert Commission be inglat independent. On that basis,
the parties accepted members of the Expert Comwnigkiat were not independent of
the parties. Still, this is not the main reasort tha LGE limits the role assigned to the
Expert Commission. The principle reason is th& laicaccountability of its members
for their actions once their work [on the Commis$is completed. In other words, they
pronounce themselves, collect their fees and thatiere their responsibility ends. This
is in clear contrast to the position of the CNEBisectors, to whom the LGE assigns
specific powers and makes them personally liabtettieir actions in the exercise of
their duties? Consequently, TGH’s proposal that the Expert Cossian assumes
powers that the LGE grants to the CNEE exclusBféig illogical, precisely because of
the careful procedure established in the LGE ferdilection and control of its Board of

Directors.

TGH attempts to rebut this point on “independence empartiality” with the witness
statement of Mr. Bastos, who asserts that as Presaf the Expert Commission, “he
had understood” that Messrs. Giacchino and Riubmufe..] had assumed [as experts

on the Expert Commission] a different role in thaff review process” and that “they
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Ibid, pars. 139-140.
Ibid.
Counter-Memorial, par. 210.

At the time of EEGSA's tariff review, the ExpeBlommission was mentioned two times in the LGE
(Exhibit R-8, Arts. 75 and 77) and once in the Amended Reguiatbf the General Law of Electricity
(Exhibit R-36, Art. 98).

LGE, Exhibit R-8, Art. 5.

Counter-Memorial, par. 137.
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needed to act as independent experts [899Ih the same sense, Mr. Giacchino now
alleges that “[...] there was a clear understandamgdng the members of the Expert
Commission] that each of us would act independearily would not engage in separate
communications with EEGSA or the CNEE, respectiveBbout the Expert

Commission’s deliberations or decisior#8”However, Messrs. Giacchino and Bastos

fail to indicate the source of such agreemérie only contemporary evidence that

Messrs. Giacchino and Bastos provide is an e-nfiailne 16, 2008 from Mr. Bastos to
his colleagues on the Expert Commission (Messracebino and Riubrugent) in which,
according to Mr. Bastos, it is understood thatghgies have one role as consultants and
another as “experts” on the Expert Commis$i8nTGH distorts the meaning of this
message in order to infer that the parties (ilee, GNEE and EEGSA) had agreed that
the role of the experts on the Expert Commissionuldiobe “independent or
impartial.”8% Based on that, TGH also asserts in its Reply MratRiubrugent did not
act with impartiality in the Expert Commission, givthe continuous contact with the
CNEE, and cites in that regard the e-mail exchamg#aeen Mr. Riubrugent and Ms.
Marcela Peldez, of the CNEE’s Tariff Divisié#¥. TGH indicates—in supposed
contrast—that Mr. Giacchino “during the Expert Coission’s process, distanced
[himself] from the Bates White team that was impéeiting the Expert Commission’s
decisions and joined the Expert Commission’s densiin favor of the CNEE on a
number of issues?®’ Finally, TGH also criticizes the fact that Sigllne CNEE’s
consultant in charge of producing the independaritf study, “prepared [a Supporting

Report] for him [Mr. Riubrugent]8%8 which was not distributed to the other members of
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Ibid, par. 138; Bastos Replgjppendix CWS-7, par. 11.
Counter-Memorial, par. 138; Giacchino Regiyppendix CWS-10, par. 23.

E-mail from C. Bastos to J. Riubrugent and L.d8Rno on June 16, 200&xhibit C-236, p. 7. See
section 1V.A.6.a with respect to the role of "exgéfor the members of the Expert Commission.

Reply, par. 138
Ibid, pars. 139-140.
Ibid, par. 141.

Ibid, par. 139; Additional Sigla Report for the CNEE'sfResentative on the Expert Commission, dated
May 27, 2008Exhibit C-494.
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the Expert Commissio#®? Once again, the analysis of EEGSA is fraught wghous

inaccuracies and inaccurate premises.

First, it must be clarified that the party-appodhtexperts (Messrs. Giacchino and
Riubrugent) never agreed to limit their contacthwitieir appointing parties nor did they
consider themselves to be “independent and imparéia TGH now claims. Other than
the statements of Messrs. Bastos and Giacchinapégdor this arbitratioPiO there is

no contemporary evidence on record that this was#éise. The language of the June 16,
2008 e-mail from Mr. Bastos to his colleagues om Expert Commission at no time

tries to limit the communication between the parte to indicate that the experts would

act in an “independent or impartial® mannklr. Bastos himself acknowledges in that e-

mail that both experts (Messrs. Giacchino and Rigéent) had worked for the parties in
connection with the tariff study and highlights tli®uble role” they had on the Expert
Commissior#!! The reference to such “double role” seeks to hfidate the work as
consultant from the work as party-appointed exgairt,in no way implies that Messrs.
Giacchino and Riubrugent agreed to limit their eshtwith the parties or that they
considered themselves to be “independent and imparsomething that would be

illogical given the background of Messrs. Giacchimmd Riubrugent.  Any

809

810

811

Reply, par. 139.
Bastos ReplyAppendix CWS- 7, pars. 11-13; Giacchino Repkppendix CWS- 1Q pars. 23-24.

The relevant paragraph states:

| see that you two play a double role, on the oardh as involved
consultants, in the case of Leonardo, in the pedjmar of the study and
in Jean’s case, as an assistant to the CNEE infatreulation of

observations. Your actions in those roles have He#illed, in my

opinion, and your opinions have been given in tifiler@nt documents.
The other role you have as experts members of tman@ission is a
new decision regarding each of the points undecudision, whether
such new decisions coincide or not with the exgstiocuments.

In this regard, it would be important for me to Baa summarized
presentation of your opinions as experts. It wdaddconvenient for you
to send me these opinions as we deal with each,issul therefore, and
it just dawned on me, you should also propose @mday of issues to
discuss and the time to dedicate to each.

E-mail from C. Bastos to J. Riubrugent and L. Gdwwo on June 16, 200&xhibit C-236. Seesection
IV.A.6.a regarding the role of “experts” for the mieers of the Expert Commission.
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390.

391.

understanding to the contrary would have been fpaity clarified. The opportunistic
attempt by TGH to try to present this relationshipa different light lacks any basis

whatsoever.

In line with this, it should also be clarified thitie CNEE and EEGSA never agreed to
refrain from unilateral communications with theippminted experts, nor that such
experts were considered “independent and impdrfilaiH attempts to support this
argument (solely) on the above-mentioned e-mailusfe 16, 2007 from Mr. Bast&s.
However, this e-mail not only does not say what T&témpts to make it say, but, in
addition, it was not sent to or agreed to with@NEE or EEGSA

TGH’s alleged criticism of the CNEE for communiceti unilaterally with Mr.
Riubrugent (upon the request of the expert) evidertbe double standard of conduct
that governs TGH'’s allegations. It was precisel\&GSA that unilaterally communicated
with Mr. Bastos while discussing the operating suleorder to send him operating rules

that had not even been agreed upon by the pastesp@ragraph 415 belo#¥.

In conclusion, as is characteristic of TGH'’s alliégas in this arbitration, TGH does not
refer to any direct or primary source to suppa@tatguments. TGH also disregards the
foundational laws and documents by which the CNBE BEGSA were to abide by

throughout the Expert Commission process, namely:
* LGE Atrticle 75
* RLGE Article 98

* Resolution the CNEE-96-2008, which ordered the &dirom of the Expert

Commission

* The Notarial Letter of Appointment of the Expertmission executed by the
representatives of EEGSA and the CNEE
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E-mail from C. Bastos to J. Riubrugent and L.dgéf@no on June 16, 200Bxhibit C-236.
Counter-Memorial, pars. 369-372.
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Not one of the documents listed above establishesqairement of impartiality or
independence for the members of the Expert Comaom$st TGH provides no evidence
of even a discussion between the CNEE and EEGSArdety the impartiality or
independence of the members of the Expert Comnmmssidhis is because, as Mr.
Colom explains, two things were clear for the CNEien the Expert Commission was

formed:

(@) The opinion of the Expert Commission, while impattafor evaluating the
consultant’s tariff study, was not binding on thREE, which retained the power

for setting the tariff assigned to it by the LEE as explained above; and

(b) Although the Expert Commission could be classifida technical body, it would
not be an independent or impartial b&é.

The very formation of the Expert Commission demiatss that the CNEE undertook a
leading role in the tariff procedure. As Mr. Col@xplains, the CNEE would have never
accepted an Expert Commission of a binding natute Wr. Bastos as a member of
it,817 and obviously, Mr. Giacchino lacked any indepemger impartiality818 As
explained below, Mr. Bastos did not guarantee eieffit impartiality and Mr. Giacchino
was not in a position equal to Mr. Riubrugent’'sipos in terms of his interest in the
approval of a tariff study that he himself had el
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RLGE Art. 98 bis was incorporated into the RLGE May 2008 during the process of selecting of
members of the Expert Commission and did includeitfipartial and independent nature of the President
of the Expert Commission. This article was notarcé and was not applied to that tariff reviewit Had
been applied, Mr. Bastos could not have acted asidant of the Expert Commission, as the new
regulation excluded the eligibility of any candielatho may have had relationships with businesstein
electricity sector within the five years prior tis flappointment (as had been the case with Mr. Bastho
worked with Iberdrola barely six months before &ppointment to the Expert Commission). Ministry of
Energy and Mines Governmental Resolution 145-2008; 19, 2008Exhibit R-72.

Colom, Appendix RWS-1, pars. 116, 120, 121 and 137; Counter-Memorials.ph25(d), 126(c), 211-
213, 501-509.

Colom,Appendix RWS-1, par. 121; Counter-Memorial, pars. 352 and 357.
Colom,Appendix RWS-1, par. 121.
Colom Supplemental StatemeRWWS-4, par. 39.
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394. With regard to Mr. Bastos, it must be remembered BEEGSA was his client. Only six
monthsprior to his appointment to the Expert CommissiBastos had prepared, upon
the request of EEGSA, a study on the Wholesaletiidég Market in Guatemal8&!® His
appointment as President of the Expert Commissespite his prior involvement with
EEGSA only proceeded because of the convictionhef ENEE’s Directors that the
opinion of that Commission would not have bindiffig&t 820 Regarding Mr. Giacchino,
it is even more evident that he had obvious matwator obtaining the approval of the

tariff study that he himself had prepared, namely:

(a) He had a close business relationship with EEGS®inigabeen EEGSA’s consultant in the
preparation of its tariff study in 2003, in additito having been a frequent consultant to
Iberdrola (operator of EEGSA), in the tariff revieMor their subsidiaries in Brazil and

Bolivia;821

(b) He had a personal and professional interest irdattig his own “independent opinion”
through which he had ignored critical aspects efrtiethodology established by the CNEE,
and which had given rise to several of the disane@s on which he now had to pronounce
itself. Thus he would be judge and party in his @age in violation of the most elementary

premises of due processefmo judex in causa syand

(c) He had a contractual obligation with EEGSA to “@rtsand defend the Tariff Study, and in
general pursue approval" of the tariff study "ufitilal approval thereto is given by the
CNEE™22 (in spite of the fact that he now tries to argnatthe did not sign that contract
“individually” but rather as a member of Bates Vehi23 How could he be independent in
analyzing a study that he himself had preparedianélation to which he had agreed to

“defend and [...] pursue [its] approval?

819 BastosAppendix CWS-1, par. 6.

820 Colom,Appendix RWS-1, par. 121.
821 Counter-Memorial, pars. 256 and 319.
822 Ibid, par. 422.

823 Reply, par. 141.
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396.

Notably, Mr. Giacchino misleadingly attempts toyedis impartiality by asserting that
he issued decisions in favor of the CNEE in hisacity as member of the Expert
Commissiorf24 Mr. Giacchino decided in favor of the CNEE on l§cdepancies, and
against it on 56 occasions (equal to 80% of higv@ast¥2> Even more importantly,
Mr. Giacchino fails to mention the fact that noteoof his 16 votes favorable to the
CNEE served to alter the balance in favor thef&ogjven that on the 16 occasions that
he voted in favor of the CNEE, the decision in dgueswas made unanimously;
therefore, the votes of Mr. Giacchino simply regarddecisions of the Expert
Commission that regardless would have carried @lsinmajority of votes favorable to
the CNEE827

Thus it is evident that Messrs. Giacchino and Rigbnt did not share the same level of
interest regarding Bates White’s tariff study. Altigh Mr. Riubrugent understood his
role as party-appointed expert, the debate affebtedRiubrugent only superficially,
due to his limited participation in the preparatiminthe tariff study of Sigk&8 and the
lack of any important connection with the CNEE. BIss Giacchino and Riubrugent
also had a very different level of knowledge of thaff study. While Mr. Riubrugent
had only partial knowledge of the tariff study asid not rely on his own support to
carry out his duties on the Expert Commisgi®riir. Giacchino, on the other hand, had
prepared the EEGSA tariff study on which the Exg@ommission had to pronounce

itself.830

824

825

826

827

828

829

830

Giacchino Appendix CWS-1Q, par. 25

Transcript of the Hearing on Jurisdiction and Kedberdrola Energia, S.A. v. Republic of Guatemala,
ICSID Case No. ARB/09/% xhibit R-202, Tr., Day Two, Bastos, 548, 15:14:39; 549, 15:46Report
of the Expert Commission, July 25, 20@hibit R-87.

Seethe table entitled "Unanimous Decisions of the &kpgCommission Regarding Comments of the
CNEE." Iberdrola Energia, S.A. v. Republic of Guatemél&@SID Case No. ARB/09/05), Witness
Statement of Leonardo Giacchirexhibit R-151, par. 35.

Report of the Expert Commission, July 25, 208B8hibit R-87, p. 12 (“The pronouncement of the EC
shall be adopted by simple majority. The membeah& minority may attach a brief dissenting from the
pronouncement”).

Counter-Memorial, par. 323.
Ibid, par. 352
Ibid, par. 256.
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398.

TGH'’s criticism of the communications between tH¢EE and Mr. Riubrugent ignores

the fact that Mr. Giacchino himself acknowledgedtthe had a support team for his
work as expert on the Expert Commissi#®hadmitting that three consultants from his
team at Bates White helped him during his worklenExpert Commission. Obviously,

none of these people had executed a contract WehCGNEE or EEGSA to act as

“support for the Expert Commission," but they coo#d acting as (paid) consultants of
EEGSAS32

Regarding TGH’s criticism of the fact that SiglaetCNEE’s consultant, had prepared a
Report to assist him in his role as expert on tkpelE Commission, which was not
distributed to the other members of the Expert C@sion$33 once again TGH's
characterization of the facts is misleading. As M@olom explains, the Report was
provided with the objective of mitigating the natuimbalance in knowledge of the
study that might have existed among the party-apgpdi experts on the Expert
Commission (as it was expected that the distribwtonld appoint its consultant on an
eventual Expert Commissiof¥ Mr. Colom adds that it was reasonable for the ENE
expert to rely on this support, which at no timesviaedder?3> The Report was provided
for the first time in July 2007 in the Bidding Tesrfor the contracting of the CNEE’s
consultant, approved by the CNEE Resolution 11672@Merein it was established that

the consultant was to provide “support to the CNEEEpresentative on the Expert

831

832

833

834

835

Seefootnote 8322.

“Ah, yes, there were two—actually there was ne @ull time. There were two or three people depegdi
on the time who were helping me to put togethertberer Point presentation for the other memberd, an
also provide support on the engineering part, bezdiam not an engineer, and there were technjpal t
discussions for which | was not qualified to papide myself alone.” “[...] they were providing me
support to understand or to present informatiokVhéat | did at Bates White is that | opened a sdpara
account where only | myself or those persons whrevpeoviding support to me could put in their tiries
Transcript of the Hearing on Jurisdiction and Mgiiberdrola Energia, S.A. v. Republic of Guatemala,
ICSID Case No. ARB/09/59:xhibit R-202, Tr., Day Two, Bastos, 538, 15:02:16; 539, 15:03540,
15:04:41.

Reply, par. 139; Supplementary Report for the ENRepresentative on the Expert Commission, May 27,
2008,Exhibit C-494.

Colom Supplemental StatemeRWWS-4, par. 42.
Ibid.
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Commission.836 Likewise, Consulting Services Agreement No. 11-2897 between
the CNEE and Sigla clearly stipulated in Clausetbat the consultant was to “prepare a
supplemental report for the CNEE’s representativetloe Expert Commissior#3”
Because both CNEE Resolution 116-2007 and Agreeien11-189-2007 between the
CNEE and Sigla/Electrode are public documents, E&A@S8nnot allege that it was
unaware that the CNEE’s expert had this report.iQlsly, neither the CNEE nor Mr.
Riubrugent (as party-appointed expert) had anygabbn to discuss this document with
the other members of the Expert Commission or wHEGSA.

It is therefore clear that the Expert Commissiors veatablished as a temporary and
private body, and that the appointment of the dspat no time contemplated the
independence or impartiality of those experts. Nems the restriction of
communications between the party-appointed expartsthe CNEE or EEGSA ever
envisaged. This was entirely consistent with taiire of a technical advisory body as
the Expert Commission was established under the,$3&&n issue that was confirmed
by the Constitutional Coufg?

(o} Amendment of Article 98 bis

As Guatemala explained, in May 2008, once the Cld&tE EEGSA had appointed their

respective representatives of the Expert Commisgilua parties had to agree on the

836

837

838

839

CNEE Resolution 116-2007, July 27, 20B%hibit R-40, p. 31, point 8.
Contract No. 11-189-2007 between the CNEE anthSipvember 12, 200Exhibit C-132, clause 5.1:

5.1 Report supporting the CNEE representative appaited to the
Experts’ Commission: The Specialized Consultant shall prepare an
executive report based on the reports on the femllts of the ECC and
EVAD calculations. In addition, it shall prepareeport supporting the
CNEE’s representative appointed to the Expert Cassimin. Such
report shall include such background informatiesult analyses, and
comparative analyses as may be necessary to igentif substantial
differences between the ECC and EVAD studies pregoby the
Distributors and the analyses and/or Studies cdaeduzy the CNEE.

LGE, Exhibit R-8, Art. 75.

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009, November 18, 2009,
Exhibit R-105, p. 17; Decision of the Constitutional Court, Caske 3831-2009, February 24, 2010,
Exhibit R-110
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appointment of the third expert that would presider the Expert Commissiéi? As
Guatemala explained, the parties were unable twhraa agreement regarding the third
member and it became evident that there was argépei RLGE (this being the first
time the Expert Commission was constituted), whiabant that if the parties did not
agree on the third member of the Expert Commisslmproceedings would be blocked
indefinitely 841 Mr. Colom explained that the CNEE decided to psmgpan amendment
to the RLGE, incorporating Article 98 bis, accoglito which the parties were to try to
reach an agreement on a third expert within a @frthree days, after which the MEM
would appoint the third expert from among the cdatis offered by each paf4g. Mr.
Colom explained in his statement that the reforrs aiened at filling the legal gap in the
RLGE and was driven by the CNEE’s concern abouwbity to move forward with the
tariff review to have a tariff schedule by the desl®43 However, as Mr. Colom

explained, EEGSA rejected this solution and the ENigreed not to apply Article 98

bis to the review in progre8$ In any case, Article 98 bis lost all relevancetlaes

parties managed shortly thereafter to reach areawst regarding the third member of
the Expert Commission by appointing Mr. Carlos Ba8t>

While TGH has expressly recognized that Article B8 was not applicable to
EEGSAS846 it insists on highlighting this point, with theedr objective of drawing
attention from the relevant discussion in this céseats Reply, TGH alleges through its

Ibid, pars. 353-354; Colonppendix RWS-1, par. 119.

Ibid. Under this reform, both the CNEE and the distribytimposed three candidates for appointment as
the third member of the Commission; each candidatst be a specialist in the field of electricitytlwa
recognized reputation and cannot have had anyioeip to entities or companies in Guatemala’s
electricity sector in the preceding five yearsthé parties cannot agree on an expert within tiege of
submitting the candidates, it falls on the Ministry select from among the parties’ proposals. This
measure guarantees a certain level of collaboratimh cooperation with the process and would avoid
possible actions that could halt the advancementhefprocess, in addition to guaranteeing that the
candidates for the third member are independentandd meet the minimum requirements of suitability
and experience in order to complete the task whitkvthey are entrusted.

Memorial, par. 135; Colonppendix RWS-1, par. 121.

401.

840 Counter-Memorial, par. 353.

841

842 Colom,Appendix RWS-1, par. 119.
843

844

845 Counter-Memorial, par. 355.

846

Ibid, par. 354; ColomAppendix RWS-1, par. 119.
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expert, Mr. Alegria, that “there is no ‘gap’ in tfRLGE].” According to Alegria, “if the

CNEE and the distributor are unable to reach ageeeéran the third member of the
Expert Commission, the CNEE would be unable to ighlthe distributor’'s new tariff

schedules, and the distributor’s previous tarifiestules would continue to apply, with
the appropriate adjustments, pursuant to LGE Axtié® and amended RLGE Article
99.7847 TGH then indicates that Guatemala’s argument tthatproceedings would be
“blocked indefinitely” due to the failure to establ an Expert Commission would be
inconsistent with Guatemala’s position that theiglens of the Expert Commission are
not binding and “have no effect upon the CNEE'dcerst in setting the distributor’s
tariff schedules®48 According to TGH, this would contradict Guatemalargument

that the CNEE would have had in any case the disar¢o proceed unilaterally to
establish the distributor’s tariff schedules. Thguaments of TGH misrepresent the

position of Guatemala and are obviously wrong.

First, it is clear that there was a gap in the RL&BAsmuch as the tariff review process
was effectively blocked by the lack of agreementween the parties regarding the
appointment of the third member of the Expert Cossmoin. Neither TGH nor its expert
guestions this point. The solution that Mr. Alegpi@poses (to continue applying the
schedules from the previous reviéff)cannot be admitted, as it would completely
dismiss the tariff review process underway for orear by the time the Expert
Commission was formed. As Mr. Aguilar explains,ther the LGE nor the RLGE
provided a solution in the event that the partiesenunable to agree on the appointment
of the third exper$0 Further, explains Mr. Aguilar, the indefinite amaltion of the
previous schedules under LGE Article 78 and RLGHcAr 99 could not resolve such
problem (and Mr. Alegria does not provide any enaeto prove that this was the
legislator’s intention), inasmuch such rules ontgyide a temporary solution under the

LGE for emergency situations (e.g., if the CNEHsfam its legal obligation to publish

847

848

849

850

Reply, par. 142; Alegria Replgppendix CER-3, par. 66.

Reply, par. 135.

Ibid, par. 94; Alegria ReplyAppendix CER-3, par. 49.

Aguilar, Appendix RER-3, par. 44; Aguilar RejoindeAppendix RER-6, par. 59.
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the schedule on timé&% The reason for that, as Mr. Aguilar expla#psis that the
foregoing produces a result undesired by the LGte indefinite application of
inefficient tariffs853 which could harm consumets! In that context, as Mr. Aguilar
explains, TGH incorrectly attempts to apply LGE i&l¢ 78 and RLGE Article 99 to

address the appointment of the third member oEttpert CommissiofP>

TGH misinterprets Guatemala’s position, arguing ihavould be contradictory to the
CNEE'’s legal authorities for there to be a susmansintil the appointment of the third
appointeé>6 Under the LGE, the CNEE has the obligation to “pbance with and
enforcement of this law3” which Mr. Aguilar explains would include its obdition to
comply with the procedure established in the LGEtle tariff review8s8 Pursuant to
LGE Article 75, in the event of discrepancies betwé¢he distributor and the CNEE, an
Expert Commission is formed in order to issue aimiop on those discrepanci&s.As
Mr. Aguilar explains, the CNEE cannot ignore thisgedure (even if the parties cannot
agree on the third appointee) to instead proceedlid¢tate the tariffs directl§t0
Guatemala has never asserted that the Expert C@momis not a “necessary part” of
the tariff review procedure, as TGH suggést©n the contrary, as Mr. Colom explains,

in the event of discrepancies, the CNEE must enthaethe Expert Commission is

Aguilar RejoinderAppendix RER-6, par. 60.
Ibid, par. 60; Amended Regulations of the General La®lettricity, Exhibit R-36, Art. 99.

The LGE and the RLGE establish, in several piowmis thereof, that the term of validity of the tari
schedule is five yearséepar. 479 below). The main reason for this is tiader the efficiency principle
by which the LGE is inspired, it is required thia¢ ttariff reflects the true and updated cost ofdjgtem
(“efficient tariffs"). At the end of five years, ¢htariffs cease to be “efficient” and it is necegst
conduct a new tariff review in order to update thdime indefinite application of a tariff scheduleybnd
five years would go against the efficient comparigi@ple sought by the LGE.

Aguilar RejoinderAppendix RER-6, par. 60.

Aguilar RejoinderAppendix RER-6, pars. 25, 60.

Aguilar RejoinderAppendix RER-6, par. 60.
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851

852

853

854

855 Ibid, pars. 59, 60.

856 Reply, par. 143.

857 LGE, Art. 4,Exhibit R-8.
858

859 | GE, Art. 75,Exhibit R-8.
860

861

Reply, par. 143.
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405.

established and pronounces itself, which the CNE#h ttakes into consideration in
issuing the tariff scheduké? The Constitutional Court underlined the importamde
complying with each step of the tariff review prdoee established in the LGE and
RLGE, confirming that the CNEE adhered to that pchoe during EEGSA’s tariff
reviewsé3 Thus, it is clear that there is no contradictionGuatemala’s position; the
Expert Commission must be established if discrejgararise, but this in no way affects
the authority of the CNEE.

In any case, it must be again recalled that TGefsrence to Article 98 bis is an attempt
to make “noise” in this arbitration. TGH itself &gts that that reform was never applied
to EEGSA, and thus complaints in this regard ateonty baseless, but also irrelevant in

this proceedingé4

7. The operating rules were never agreed to by the CNEand EEGSA

a. The negotiations between the CNEE and EEGSA to agom the
operating rules did not result in an agreement &&tCNEE refused to
cede its essential authorities to the Expert Comsios

As Guatemala explained in the Counter-Memorial albalr to the setting up of the
Expert Commission, the parties discussed the piigsif adopting administrative rules

to govern its operatio?#> Such rules would establish how the Expert Comionss
would carry out its tasks; this being the first ERpCommission formed, there was no
history to guide its operatiof& Between May 14 and 28, 2008, the CNEE and EEGSA
held several meetings to attempt to agree on dpgratles. Guatemala explained that in
the first written exchange on the matter, on May 20808, the CNEE sent to EEGSA a
proposed regulation of general application, whiobvmled that the Expert Commission

was “to pronounce itself on discrepancies,” and thlicitly stated the non-binding

862

863

864

865

866

Colom,Appendix RWS-1, pars. 45-47.

Decision of the Constitutional Court, consolidhtase files 1836-1846-2008xhibit R-105, pp. 6, 16-
17, 22-24, 32; Decision of the Constitutional Cpudse file 3731-2009, February 24, 20ERQhibit R-
110 pp. 8, 22-24, 31-34.

Reply, par. 133.
Counter-Memorial, par. 358.

Ibid.
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nature of the pronouncement of the Expert Commisdi® first and last article®’
EEGSA opposed this proposed regula®®and suggested that the parties work to agree
on specific rules rather than a general regulatioth which the CNEE concurred? In

a meeting held on May 19, 2008, Mr. Calleja produeecopy of the proposed rules
presented by EEGS®? in which it was mentioned that the Expert Comnaissivould

be charged with the “resolution of disputes” anat tih would issue a “Ruling8”® The
CNEE rejected that proposal as it was contraryh® LGE and the RLGE, which
established that the Expert Commission had theiomsef pronouncing itself on
discrepancies and it was not a tribunal or body thas to settle disputes. EEGSA
agreed to remove the word, which did not appeaindgahe various versions circulated

between the partied2

In addition, this proposal presented by EEGSA ory NI was the first that included
what would later be identified as rule 12, whichtabished that, once the Expert
Commission had pronounced itself, Bates White wdwalde to correct the tariff study in
accordance with the pronouncement, submit the gmdlye Expert Commission, so that
the Commission could review it and confirm whetherifs opinion, that corrected study
faithfully incorporated its pronouncemefit8. As Guatemala explained, the CNEE
systematically rejected this rule given that iteafed essential authorities of the CNEE
and violated the procedure established in the LG&Ethe RLGE, which did not provide

867

868

869

870

871

872

873

Counter-Memorial, par. 360. E-mail from Melvin §ix to Miguel Francisco Calleja, attaching the
proposed RLGE of the Expert Commission, May 14,.8&&Xhibit R-70.

Reply, par. 145; Calleja Replixppendix CWS-9, par. 30; Maté ReplyAppendix CWS-12, par. 21.
Counter-Memorial, par. 361

Proposed rules for the Expert Commission, May Z®)8, Exhibit R-73, rules 8, 12 and 13; Colom,
Appendix RWS-1, pars. 125 and 126.

Ibid.

E-mail from Melvin Quijivix to Miguel Francisco &leja, attaching the Operating Rules Proposedhir
Operation of the Expert Commission, May 21, 2008hibit R-74, E-mail from Melvin Quijivix to Luis
Maté and Miguel Francisco Calleja, attaching thepBsed Operating Rules for the Expert Commission,
May 23, 2008Exhibit R-75; E-mail from Miguel Francisco Calleja to Leonar@tcchino, attaching the
Proposed Operating Rules for the Operation of tkpeE Commission, May 28, 2008xhibit R-77;
Colom,Appendix RWS-1, par. 126.

Proposed Rules for the Expert Commission, May2088,Exhibit R-73, rule 14.
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for any action or additional function for the Exp@ommission after its pronouncement

on the discrepanciég?

Guatemala explained that after the meetings betwleerCNEE and EEGSA, it was
routine for Mr. Melvin Quijivix, as secretary oféhmeetings (as TGH accept$),to
circulate drafts of the “work in progress” rulesden discussion (including the drafts of
May 15, 21, 23 and 28, 2008) which would refle@ #itatus of the discussions between
the partie$’6 The draft of May 28 that Mr. Quijivix sent to MEalleja was the last set
of rules on which the parties tried to reach areagrent, unsuccessfully. In spite of the
lack of agreement between the parties regardingules, on June 2, 2008 Mr. Calleja
forwarded to the president of the Expert Commissidn Bastos—unbeknownst to the
CNEE, without notifying or copying it—the e-mail thithe draft under discussion that
Mr. Quijivix had sent to EEGSA on May 28 In his e-mail, Mr. Calleja presented
those rules to Mr. Bastos as if they had beendhalt of an official agreement between
the CNEE and EEGSAE which was false.

In its Reply, TGH indicates that “[w]hile EEGSA agd to change the word ‘ruling’ to
‘pronouncement’ so as to incorporate the exactlagg of LGE Article 75 into the
operating rules, a ‘pronouncement,’” as that wordsed in Article 75, is bindingi™

TGH again insists on the supposed mandatory naatethe operating rules have for

the CNEE in the operation of the Expert Commissianparticular, TGH refers to the

874

875

876

877

878

879

Counter-Memorial, par. 359.
Memorial, par. 137.

Counter-Memorial, par. 365. E-mail from Mr. MalvQuijivix to Mr. Francisco, attaching the proposed
operating rules for the Expert Commission, May 2808, Exhibit R-181; E-mail from Melvin Quijivix

to Miguel Francisco Calleja, attaching the OpexatiRules Proposed for the Operation of the Expert
Commission, May 21, 200&xhibit R-74; E-mail from Melvin Quijivix to Luis Maté and Migl
Francisco Calleja, attaching the Proposed OperdRinigs for the Expert Commission, May 23, 2008,
Exhibit R-75; E-mail from Melvin Quijivix to Luis Maté and Migal Francisco Calleja, attaching the
Proposed Operating Rules for the Expert Commisditay, 28, 2008 Exhibit R-76 (this e-mail was later
forwarded by Mr. Calleja to Mr. Pérez).

Counter-Memorial, par. 369.

E-mail from Miguel Francisco Calleja to CarlossBas, June 2, 200&xhibit R-79; Colom, Appendix
RWS-1, par. 132SeeCounter-Memorial, par. 369.

Reply, par. 146.
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draft of the rules under discussion circulated oayM5, 2008 by Mr. Quijivix in his
capacity as secretary of the meetiP§sQuoting Messrs. Calleja and Mate, TGH
maintains that rule 3 of that draft—“[tlhe EC shgiNve an opinion on the discrepancies
and the Distributor’s consultant shall be the ot woes the recalculation of the Study,
strictly adhering to what is resolved by the ECJ amust deliver it to CNEE, which shall
review the incorporation of the decision of [ECJndashall approve the Tariff
Study®8l—is evidence that “the CNEE understood that theisttmt of the Expert
Commission would be binding upon the parti#s.Finally, TGH continues to insist that
the CNEE and EEGSA had reached a verbal agreemeniti® 12 included in the draft
of May 28, 2008, which was later communicated to Bastos in a joint telephone call
with Messrs. Quijivix and Callej#3 As indicated below, the allegations of TGH
regarding the discussions and understanding opdnges with respect to the operating

rules are wrong.

Preliminarily, it should be clear that the opergtirules never became more than a
proposal discussed through the exchange of sedeafis between the partiés. TGH
knows this and does not present any evidence ekeawgnt between the parti@sGH's

attempt to present e-mails from Mr. Quiji##k as an agreement between the parties are
forced and do not reflect the nature of proceedivgsieen the CNEE and EEGSA over
the course of their 10 year regulatory relationsiip Mr. Colom confirms, those e-
mails only presented the status of the discussafnthe day, which Mr. Quijivix

880

881

882
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E-mail from Mr. Melvin Quijivix to Mr. Miguel Fracisco Calleja, attaching the Proposed Operating
Rules for the Expert Commission, May 15, 20B8hibit R-181.

E-mail from Mr. Quijivix to Mr. Calleja, May 15008, Rule 3Exhibit R-181
Maté ReplyAppendix CWS-12, par. 22.

Reply, par. 147.

Counter-Memorial, pars. 366-368.

E-mail from Melvin Quijivix to Miguel Francisco &leja, attaching the Operating Rules Proposedhi®r
Operation of the Expert Commission, May 21, 2008ibit R-74; E-mail from Melvin Quijivix to Luis
Maté and Miguel Francisco Calleja, attaching thepBsed Operating Rules for the Expert Commission,
May 23, 2008 Exhibit R-75; E-mail from Melvin Quijivix to Luis Maté and Migal Francisco Calleja,
attaching the Proposed Operating Rules for the EXpemmission, May 28, 200&xhibit R-76 (this e-
mail was later forwarded by Mr. Calleja to Mr. PAre
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gathered in his capacity as “secretary” of the imgefsé In other words, the content of
those e-mails in no way represented the CNEE’seageat with these discussions, but
rather its involvement in ongoing negotiations. Ms. Colom explains, this type of
agreement would only be valid if formally approvied the CNEE, as EEGSA would
know perfectly well from its years of experiencedealing with the CNEEg7 In that
regard, a simple review of the exchanges betweepdinties suffices to show that they
could never represent an “agreement” between thEECAhd EEGSA: they involved a
set of rules that continue to change from one wart the next, without any declaration

by the parties affirming whether or not they woafuply 888

TGH argues that the replacement of the word “rdlifay “pronouncement” did not
imply a non-binding Expert Commission opini#f, but this is contradicted by the
context in which that change took place. A few dagéore (on May 14, 2008), the
CNEE had sent EEGSA a draft regulation in whichrtbe-bindingnature of the Expert
Commission’s pronouncement for the CNEE was madargclreiterating the limits of
LGE Article 7589 This is entirely consistent with Constitutional @ts interpretation
of the scope of the “pronouncement” of the “Exp&timmission. Despite its insistence
on the supposedly binding nature of the “pronourererh TGH cannot ignore the fact

that such an argument is contrary to the text amdext of LGE Article 75, and was also

886
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888
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890

Colom,Appendix RWS-1, par. 125; Colom Supplemental Statemé&mpendix RWS-4, par. 60.
Colom,Appendix RWS-1, par. 129; Colom Supplemental Statemé&mppendix RWS-4, par. 64.
Seepar. 237 below.

Reply, par. 146.

Counter-Memorial, par. 360. E-mail from Melvin §ix to Miguel Francisco Calleja, attaching the
proposed RLGE of the Expert Commission, May 14,&®@Xhibit R-70. It is stated in these draft
Regulations:

Article 1. Nature and functions. The Expert Commission is@yb
created in the Arts. 75 and 77 of the General Laflectricity and the
Art. 98 of Regulations of the Law, with limited cpetence, formed by
three professional experts whose function igrimounce itself by
non-binding reports, on those discrepancies thgtamiae due to the
revision of the Five-Year Tariff Studies [...].

Article 17. The reports of the Expert Commission are not bigdo all
those participating in the respective procedureramtype of action,
judicial or administrative, ordinary or extraordigawill proceed in its
respect

(Emphasis added)
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expressly rejected by the highest court in Guatarohhrged with interpretation of the

law.

Likewise, TGH’s attempt to present the text of r@leof the draft of May 15 as the
CNEE’'s tacit acceptance of the binding nature ok tExpert Commission
pronouncement is incredulot. As explained, the May 15 document was a draft that
merely reflects the discussions of the day, whias viollowed by three further drafts
(May 21, 23 and 28, 2008), none of which mentiondd 3 according to the terms of
the May 15 drafé®2 Moreover, the text of rule 3 in the May 15 dradtvar mentions—as
TGH claim$93i—the supposedly binding nature of the pronouncepratiter, it refers to
the possibility—rejected in the end—that the dmitor's consultants would incorporate
the pronouncement in the distributor's study anentisend it for evaluation by the
CNEES8°4 Moreover, one day prior to the circulation of thisaft (i.e., May 14), the
CNEE itself had circulated a draft regulation, ihigh two of its 17 articles made it
clear that the CNEE considered the pronouncemenbrasinding®®s Thus, even if the
draft of May 15 reflected agreement on the parthef CNEE (which obviously it did
not), rule 3 of that agreement could never be wtded as endorsing a binding

pronouncement by the Expert Commission.

As confirmed by Mr. Colom, all the drafts of thdes, circulated by Mr. Quijivix from
May 14 until the last draft of May 28, are typicalork in progress” documents, each
with a very similar format, reflecting slight chaggafter each meeting, and without any

evidence of any agreement in that regdfdAs Mr. Colom explains, he understood that
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Reply, par. 145.
Counter-Memorial, par. 365.
Reply, par. 145.

E-mail from Mr. Melvin Quijivix to Mr. Miguel Fracisco Calleja, attaching the proposed operatitesru
for the Expert Commission Regulations, May 15, 2@éaibit R-181.

Counter-Memorial, par. 360.

Colom Supplemental StatemeAppendix RWS-4, par. 60. The drafts circulated between the pathat
TGH tries to prevail, do not prove any agreemeunttifermore, although Mr. Quijivix is not an attoyne
it should be noted that the text of these exchangfess to the rules as “Proposals” in the headhich
obviously does not mean “agreed final version.”dAlis the “Subject” line of the May 21 and 28 e-lnai
the term “Proposals” was specifically included, dundhermore that “Subject” line of the e-mails lunded
some changes in each sending, which indicatesMha®uijivix did not just “forward” or “respond” t@
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if the CNEE and EEGSA were to reach an agreemetit@nules, it would be formally

recorded in the notarial certificate constitutihg Expert Commission, which would be
executed®’ As Mr. Colom indicates, EEGSA understood that gme@ment of this type

would need to be endorsed by the directors of tiNEEE—who were personally

negotiating the operating rules—and not by Mr. ixj8%8 It is illogical to suggest that

the CNEE and EEGSA could make a “verbal” agreenmregtarding operating rules

(particularly considering the CNEE’s suspicions tlu¢éhe irregular behavior of EEGSA
during the tariff review), as TGH falsely claimsiia Reply.

Thus, TGH’s attempt to present the last e-mail ®gnir. Quijivix on May 28 (which
included the so-called rule 12) as a final agredntmiween the parties must be
rejected®? Not only was Mr. Quijivix unauthorized to execstgch an agreeme?f but
that draft still indicates its nature as a “progbsa two instances—in the subject line
and body of the e-mail—reflecting that the partiesgoing discussion of its contéft.

In addition, an agreement of this type would havbd formally documented in order to
be valid. Even assuming—for the sake of argumeh&tr. Quijivix’'s intention had
been for this e-mail to conclude the negotiatioocpss as a “final agreed versicgf?’it

is clear that the e-mail would have so indicatedthat EEGSA would have at least

responded to Mr. Quijivix making reference to thgteement. None of that occurrgdl.

The truth is that the parties never reached areaggat with regard to the so-called rule
12, as the CNEE rejected its inclusion in EEGSAraftdof May 19, 2008, a fact
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prior e-mail, rather he again typed the text of subject line, including the term “ProposalSéethe
detailed analysis of these drafts in the Counterdigigal, pars. 366-367.

Colom Supplemental StatemeAppendix RWS-4, par. 64.

Ibid, par. 64.

Memorial, par. 137; Reply, par. 147.

That task is the exclusive responsibility of Beard of Directorsgeel GE, Art. 5,Exhibit R-8).

E-mail from Miguel Francisco Calleja to Leonai@@cchino, attaching the Proposed Operating Ruales f
the Expert Commission, May 28, 20@khibit R-77.

Reply, par. 147.

Counter-Memorial, par. 368.
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acknowledged by TGFP4 As explained, that rejection of rule 12 was logisacause
allowing the Expert Commission review the study magedly corrected by the
distributor to confirm whether it conformed witls pronouncement would have inverted
the roles of the CNEE and the Expert Commissiotariff-setting (authority that the
CNEE exercised through the review and approvahefdistributor’s tariff studies). As
the Constitutional Court has confirmed, “[E]xpegtithe Expert Commission to decide a
conflict and empowering it to issue a binding decidreaches the principle of legality
that is characteristic of the Rule of Law [...], amliaog to the General Electricity Law,
the power to approve tariff schemes pertains td\iagonal Electricity Commission and

in no way, either directly or indirectly, to an epcommission [...J%

As Guatemala has explained, despite the absenagreément to the operating rules,
Mr. Calleja sent a version of the operating rulesMr. Bastos unbeknownst to the
CNEE?®%6 In an attempt to justify this procedural irregithgr Mr. Calleja as witness
indicates that, after sending the e-mail to Mr.tBas"[l] informed Mr. Quijivix that |
had done so®7 That is false, as Mr. Colom confir® because if it had occurred, he
would have been immediately informed of that by Ruijivix. It should be noted that
Mr. Calleja still has not explained how that cont@mok place, nor does he provide any
evidence theredP? Likewise, although Guatemala emphasized in itsnBauMemorial
that Mr. Calleja failed to refer to this allegednmmunication with Mr. Quijivix in his
witness statement in tHberdrola case®10 Mr. Calleja still does not explain the reason

for that omission.

As Guatemala previously explained, a few days dlfterfinal meeting with EEGSA on
May 28, the CNEE agreed to hold a conference call WEGSA and Mr. Bastos in
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Memorial, par. 129.

Judgment of the Constitutional Court, November2®9,Exhibit R-105, p. 29.
Counter-Memorial, par. 383.

Calleja,Appendix CWS-3, par. 42.

Colom,Appendix RWS-1, par. 132.

Counter-Memorial, par. 369; Callejgppendix CWS-3, par. 42.

Counter-Memorial, par. 369
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order to discuss administrative matt&is.n that discussion, Messrs. Quijivix and
Calleja informed Mr. Bastos about the operatinggsulliscusse®? given that, as Mr.
Colom affirms, they could be useful to the Expeon@nissiorf13 However, contrary to
what TGH alleges, it was not indicated to Mr. Bastioat there was an agreement on

rule 12914

It is noteworthy that TGH insists on establishingupposed agreement between EEGSA
and the CNEE on the basis of conversations, e-matilswork in progresversions and
alleged understandings never expressed during thiesassions. The support provided
would prove insufficient in the context of privgiarty negotiations, and even more so
in for a public entity such as the CNEE (especiatinsidering that by 2008, EEGSA
and its attorneys had been working with the regmwatuthority for more than ten
years). EEGSA was aware that the CNEE did not ¢peya make its decisions as a
private entity does; rather, it is governed by mecules of public law!> According to
principles of public disclosure in Guatemala, thBEE may only exercise its will
through official resolutions (or through officialinutes based on a resolution) executed
by its directors and duly justifiéd® Thus, EEGSA was aware that any agreement with
the CNEE would need to be formalized by a formabhation or by direct reference
thereto in order to be legally valid, especiallyammatter of such importance. In its
statement of facts, TGH conveniently omits thistednpoint and fails to justify why
there was no express agreement contained in tharitlloCertificate of Designation of

the Expert Commission or in an official resolutmithe CNEE.
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Ibid, par. 370.

Rules 1 to 11 of the operating rules incorporateatters of procedure entirely consistent with the
stipulations of the LGE and the RLGE.

Colom,Appendix RWS-1, par. 131.

Reply, par. 152; ColomAppendix RWS-1, par. 131; Colom Supplemental Statemefppendix
RWS-4, par. 63.

Counter-Memorial, par. 371; Colom SupplementahtéShent, Appendix RWS-4, par. 62; Colom,
Appendix RWS-1, par. 129.

Colom, Appendix RWS-1, par. 129. Colom Supplemental Statemégpendix RWS-4 par. 62. The
CNEE only issues resolutions adopted by the mgjarftits members, pursuant to LGE Art. 5, and it
cannot and must not be interpreted that an e-mmgiliés approval by the CNEE, an e-mail, which iy an
case does not even indicate that such approvatjwas and what it indicates is proposed text.
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b. The documentary record confirms that the partiesldiot consider
there to be an agreement on the operating rules

In order to establish the CNEE’s alleged acceptaficbe operating rules, TGH argues
that “Mr. Bastos specifically referred to the operg rules in his financial proposal of
June 6, 2008 to the parties, which he references expressly incorporates in the
contract between Mr. Bastos and the CNEE” and ‘fja]point did the CNEE complain
or raise any issues with these references to teeatipg rules?” As explained below,

TGH'’s assertion is false.

TGH’s argument requires resorting to a third-padycument in order to prove an
alleged agreement between the CNEE and EEGSA. Ewgnit is false. Mr. Bastos’
economic proposal contains no apparent referendbetmperating rules, much less a
“specific” reference as TGH wrongly staf88The letter in question, sent by Mr. Bastos
to Messrs. Miguel Calleja and Melvin Quijivix, isntgled “Economic offer” and
contains Mr. Bastos’ economic proposal for serviag expert on the Expert
Commission. In the second paragraph, Mr. Bastosaies that his performance would
be subject to “Rules of Arbitration (sic) that [hvepuld receive shortly.” In other words,
Mr. Bastos’ letter, the only documentary referemcewhich TGH bases the CNEE’s
alleged agreement to the operating rules, not @mtpneously refers to “rules of
arbitration,” without explaining what document Iseréferring to, its date, who signed it
or who would “send” it to him, but more importantjoes not even include those rules.
Even if the CNEE’s Board of Directors had takenenot this reference, it would never
have understood to what Mr. Bastos was referringgrgthat the CNEE never knew that
EEGSA sent a copy of the operating rules to Mr.t@&asas explained above, that copy

was sent unbeknownst to the CNEEThus, TGH absurdly attempts to establish an
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Reply, par. 152; Calleja Replgppendix CWS-9, par. 37

Seel etter from Carlos Bastos to Melvin Quijivix andigdiel Francisco Calleja, June 6, 20@&hibit R-
8L

Despite the vagueness of the language of ther lettquestion, in his witness statement in itherdrola
case, Mr. Bastos suggests that this reference wesisply to the e-mail that Calleja circulated
unbeknownst to the CNEE, entitled “Proposed OpmgatRules for the Expert CommissionSee
Iberdrola Energia, S.A. v. Republic of Guatemal@SID Case No. ARB/09/05),Witness Statement of
Carlos BastosExhibit R-102, par. 31. E-mail fromMiguel Francisco Calleja to Carlos Bastos, June 2,
2008,Exhibit R-79. Seepar. 203.
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agreement between EEGSA and the CNEE to the allegedating rules through a
document (i) issued by a third party (not EEGSAhar CNEE); (ii) not responded to by
the CNEE; (iii) referring to unknown “Rules of Atkation;” and (iv) trying to

incorporate those rules by reference to “correspood of the parties,” which, strictly

speaking, was done without the knowledge of the ENE

Furthermore, it is important to note that Mr. Basteconomic proposal, attached as an
appendix to his contract with the CNEE, was nevelyzed or discussed between the
parties before it was sent by Mr. BastésMoreover, the text of the economic proposal
shows that at the time of the offer, Mr. Bastosdweld that the Expert Commission
would finish its work with the issuance of the pponcement, as he stated: “My
performance [...] shall run [...] until the pronouncerhef the Expert Commission
[...].”7 921 After that, Mr. Bastos was only available to tretges on a personal basis in
order to provide clarifications or other tasksMif. Bastos had thought that his mission
as member of the Expert Commission would includeee@ond round of review and
approval of the final study, he would have includids in his offer. Of greater
importance, however, is the fact that the contlmtiveen the CNEE and Mr. Bastos
contains specific rules of procedure that mustdiewed, if applicable, with priority

over any rule incorporated by double referetée.

Similarly, TGH alleges that in the e-mail of Juriz, 2008, Mr. Bastos asked Messrs.
Quijivix and Calleja if he could travel to Guatemab attend the first meeting of the
Expert Commissiofz3 Mr. Bastos alleges that he asked “whether thislevdoe in

accordance with the ‘formal requirement®¥ TGH alleges that “Mr. Quijivix
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This is what Mr. Bastos admitted during the hegin the Iberdrola caseeeCounter-Memorial, par. 380
and footnote 512.

Letter from Carlos Bastos to Melvin Quijivix atiguel Francisco Calleja, June 6, 20@hibit R-81.
SeeCounter-Memorial, par. 385.

Contract between Carlos Bastos and the CNEE, 26n2008 Exhibit R-85, clause four.
Reply, par. 153.

Reply, par. 153; Bastos RepKppendix CWS-7, par. 4; E-mail from M. Quijivix to C. Bastos ail
Calleja on June 13, 200Bxhibit C-495.
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responded that the CNEE had no objecti®¥h.According to TGH’s logic, Mr. Bastos,

in referring to “the procedural formalities,” wasferring to the operating rules allegedly
agreed upon and the need for the three membergedExpert Commission to meet in
Guatemala City, an obligation allegedly groundedvivat TGH calls “Rules 1 and 2 of
the Operative Rules?¢

The statement by Mr. Bastos in this regard is wrdagm a simple reading of the
above-mentioned e-ma#; it can be seen that at no time is reference madthe
“Operating Rules” to which Mr. Bastos alludes. Téenail simply states: “[...] | could
go to Guatemala on that date and therefore spaseadtdo and Jean from making the
trip, provided my presence alone is enough tolfulie formal requirements.” The text
of the e-mail does not refer to what that procedsydut even more importantly, the
CNEE never objected to the Expert Commission estahp internal procedures—in
fact, it suggested as much in its call with Mr. 8as What the CNEE could not accept
were procedural rules that would modify the textls law and the obligations of the
regulatory authority (as with EEGSA’s so-callederdl2). TGH's also falsely depicts
Mr. Quijivix’s response to Mr. Bastos’ proposaldicating that Mr. Quijivix responded
that “the CNEE had no objectiof?® In his e-mail of June 13, 2008, however, Mr.
Quijivix simply responded: “[...] Next week we’ll beending you the CNEE draft
contract so that we can sign it during your visit Guatemala. Regards. Melvin
Quijivix.” 929 1t is clear that TGH invents a statement by Mr.ij@ that was never

made in order to support its argument.

Mr. Bastos states that neither the CNEE nor EEG&4f told the Expert Commission
that it was up ‘to the Expert Commission to deaiteits procedures, as long as they
respected the limitations provided by the partié¥’Mr. Bastos also alleges that the
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Reply, par. 153.

Ibid, footnote 841.

E-mail from Mr. Quijivix to C. Bastos and M. Cajh, June 13, 200&xhibit C-495

Reply, par. 153.

E-mail from M. Quijivix to C. Bastos and M. Cgleon June 13, 200&xhibit C-495

Reply, par. 155; Bastos RepAppendix CWS-7, par. 6; ColomAppendix RWS-1, par. 130;
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Expert Commission understood that their conductldvée governed by the Operating
Rules and that this was the reason why those wies included in the Report of July
25, 2008 with the indication that “[tjhe Partiesvlaagreed on the following Expert
Commission operating rule83! Mr. Bastos, in support of these assertions, adlébat

“Mr. Riubrugent, the CNEE appointee to the Expeointnission, never disputed this
section of the Report or otherwise indicated tit Operating Rules had not been
agreed between the parti®s8?’Mr. Bastos’ reference is mistaken, as it ignores M
Riubrugent’s lack of awareness of the discussiegsnding the alleged operating rules
and therefore operated under an erroneous undeirsgatas with Mr. Bastos) that the

rules had been agreed to by the parties.

As Guatemala previously explained, the best evieénat the operating rules did not go
beyond negotiation between the parties is that tlweye not incorporated into the
Notarial Letter of Appointment of the Expert Comsi® (the Notarial Letter of
Appointmen) of June 6, 2008, the document that founded ther@Gigssion?33 TGH,
which conveniently disregarded this point in its riv@ial, now alleges, through the
statement of Mr. Calleja, that “[tlhat the Notidself does not refer to the operating
rules, which relate not to the appointment of thgdft Commission, but to how the
Expert Commission proceedings would be conducteds chot support Mr. Colom’s
assertion that the parties failed to reach agreewmenhe operating rule$3* Mr. Maté

shares the same opini8is.

Unfortunately, neither TGH nor Messrs. Calleja avdté explain their basis for
asserting that the absence of operating rulestir@d\otarial Letter of Appointment “is
useless” for proving the lack of agreement (whiteoeeous references in letters or
vague assertions in e-mails of third parties “wolbéduseful”). The Notarial Letter of
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Reply, par. 155; Bastos Repkppendix CWS-7, par. 6; Expert Commission’s Report, dated July 25
2008,Exhibit R-87, p. 10.

Reply, par. 155; Bastos RepAppendix CWS-7, par. 6.

Counter-Memorial, par. 373-375; ColoAppendix RWS-1, par. 133; Notarial Certificate of Designation
of the Expert Commission, June 6, 2088hibit R-80.

Reply, par. 156; Calleja Replfppendix CWS-9, par. 38.
Maté ReplyAppendix CWS-12 par. 27.
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Appointment is a document signed by the Presidénthe CNEE, Mr. Colom, in
representation of the CNEE’s Board of Directors dnd Mr. Luis Maté, General
Manager of EEGSA, in representation of EEGSAin which both parties appointed
their respective experts to form the Expert Commisand gave their approval so that
Mr. Carlos Bastos would preside over the Expert @assion. It also establishes the
objectives of that Expert Commission. Article Ondé the Notarial Letter of
Appointment defined the mandate of the Expert Cossian: “[...] to pronounce itself
on the discrepancies regarding the Distributionu€ahdded [VAD] Study of Empresa
Eléctrica de Guatemala, Sociedad Anonima, condaimeesolution CNEE - ninety-six
- two thousand eight (CNEE 96-2008) [.93” The Notarial Letter of Appointment was
the only official document issued by the partieaacordance with Resolution 96-2008,
that had ordered the establishment of the Expernr@ission. That Letter did not
expressly or implicitly stipulate any function ask for the Expert Commission other
than that of issuing a pronouncement on the diseraps, nor did it make any mention
of a second round of comments on the part of theeExCommission. Nor does it make
any reference to the operating rules, under anytsofreferences or appointments.
Clearly, they could not, as the parties had noeegrto any such rules, and rule 12
would have violated “what is set forth in artickeventy-five (75) and ninety-eight (98)
of the General Electricity Law and the RLGE respety [...].” 938 This is confirmed
given that on June 12, 2008, the three expertsialiff assumed their positions on the
Expert Commission by way of a memo that confirmtegirtunderstanding of the scope

of their task®3®

In any event, one cannot lose sight of the fact tha operating rules, which had not
gone beyond a discussion stage, could not amenadhding and spirit of the LGE, the
RLGE or the Agreements. Furthermore, even assurarggendothat the operating

rules were applicable given their incorporation the Expert Commission’s

936
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938

939

Notarial Letter of Appointment of the Expert Comsgion, June 6, 200&xhibit R-80.
Ibid, Art. One.
Ibid.

Letter from Jean Riubrugent, Carlos Bastos armmhaedo Giacchino to Carlos Colom Bickford and Luis
Maté, June 12, 200&xhibit R-83.
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pronouncement (which is obviously not the caseg #xpert Commission itself

eventually diminished their value by failing to cpipwith several of therf0

8. The dissolution of the Expert Commission

As explained in the Counter-Memorial, with the Estp@ommission’s issuance of the
pronouncement, its completed its functions perNbgarial Letter of Appointment, and
the CNEE proceeded to dissolve the Commis8ibnThus, contrary to TGH's
argumen®42 this action was not unlawful or arbitrary, buthextt was fully consistent
with LGE Article 75, which establishes that the ExpCommission would only issue a
pronouncement on the discrepancies. Even the abrexacuted between EEGSA itself
and Mr. Bastos provided for the payment of thelfie® with the submission of this
report?43 In its Reply, TGH argues that the CNEE’s dissolutiof the Expert
Commission was illegal because the CNEE had nooatgio unilaterally dissolve the
Commissior?44 TGH also questions this dissolution because tlerécted VAD study
was to be reviewed and approved by the Expert Caesian under rule 124 As
indicated below, TGH’s analysis is wrong, espegiakcause it omits any reference to

the regulatory framework.

It is clear that TGH advances its case in disregdrthe regulatory framework that
regulates the Expert Commission. Nonetheless niecessary to a review the regulation,
as well as the history that preceded the formatibthe Expert Commission in 2008.
Such an analysis must start with the text of th€eL@rticle 75, the only article in the
LGE that describes the function of the Expert Cossmoin, establishes that once the

distributor submits the corrected tariff studydiscrepancies persist between the CNEE
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Counter-Memorial, pars. 401 and 606.

Counter-Memorial, par. 411. CNEE Resolution Nd-[@cision 3121 (Dossier GTTE-28-2008), July 25,
2008,Exhibit R-86; Colom,Appendix RWS-1, par. 138.

Memorial, par. 167.
Counter-Memorial, par. 412.
Reply, par. 167.

Ibid., par. 168.
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and the distributor, the parties must agree orafipwintment of an Expert Commission.

This article reads:

The Commission shall review the studies performedl raay
make comments on the same. In case of discrepancies
submitted in writing, the Commission and the dmitors
shall agree on the appointment of an Expert Comanmss
made of three members, one appointed by each padyhe

third by mutual agreement. The Expert Commissioallsh
pronounce itself on the discrepanciasa period of 60 days
counted from its appointmefrt

429. Meanwhile, RLGE Article 98 bis also established:tha

The Expert Commission_shall pronounce itself on the
discrepanciesvithin a term of sixty (60) days after it is
constituted. [...P47

430. From a combined reading of the corresponding LG& RhGE articles, it is evident
that in the event that the CNEE rejects the tasiffidy and the persistence of
discrepancies, the Expert Commission will pronouitself on those discrepancies
within a term of 60 days. In the regulatory framekydhere is no other function for the
Expert Commissio®8 In line with this, on May 15, 2008, in view of tteNEE’s

rejection of the Bates White tariff study for itailtire to adhere to the Terms of

946 LGE Art. 75, Exhibit R-8, (emphasis added). Unofficial English translatiom its original Spanish
language it reads:

En caso de discrepancias formuladas por escrif@;NEE] y las
distribuidoras deberan acordar el nombramiento rée Gomision
Pericial de tres integrantes, uno nombrado por qaaite y el
tercero de comun acuerdo. La Comisién Pericial remymciara
sobre las discrepanciasn un plazo de 60 dias contados desde su
conformacion

947 Government Resolution of the MEM [Ministry of BEgg and Mines] 145-2008, May 19, 20xhibit
R-72, Art. 98 bis. (Emphasis added). Unofficial Englisanslation. In its original Spanish language it
reads:

La Comisién Pericial se pronunciard sobre las dismnciasen
un plazo de sesenta (60) dias, contados desdenformacion

[.]
948 Aguilar RejoinderAppendix RER-6, par. 35.
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Reference, the CNEE proceeded to form the Expenhr@ission via Resolution 96-
20089249 The role of the Expert Commission was clearly emted in the text of that
Resolution and was limited to determining the atrrapplication of the Terms of

Reference in the distributor’s study:

[...] [V]erifying the correct application of the Tesmof
Reference (ToR) of the Distribution Value Added d§tu
approved by the National Electric Energy CommisSi8n

Once the parties appointed the members of the ExXpemmission, that entity was
officially established and the CNEE and EEGSA sijntbe Notarial Letter of
Appointment?>1 As explained in the preceding section, the Notatiatter of
Appointment was the only official document issugdboth parties in compliance with
Resolution 96-2008. In Article One, the mandat¢hef Expert Commission was clearly

laid out:

The appearers state that the Expert Commissioonistituted
to pronounce itself on the discrepancies regardihg
Distribution Value Added (VAD) Study of Empresa &iéca
de Guatemala, Sociedad Andnima, contained in résolu
CNEE - ninety-six — two thousand eight (CNEE-96-20&s
well as regarding the responses from Empresa lkfactre
Guatemala, S.A. and its consultant for same, iroraesce
with what is set forth in article seventy-five (7&)d ninety-
eight (98) of the General Law of Electricity andeth
Regulations of the General Law of Electricity, resfively,
which establish that in the event of discrepancesie in
writing, the Commission and the distributors stedree on
the appointment of an Expert Commission [2%7).

949

950

951

952

CNEE Resolution 96-2008, May 15, 20@&hibit R-71.
Ibid, p. 3. Unofficial English translation. In its omgl Spanish language it reads:

[...][V]erificando la correcta aplicacion de los Ténos de
Referencia (TdRs) del Estudio del Valor Agregado de
Distribucién aprobados por la Comision NacionalEergia
Eléctrica.

Notarial Letter of Appointment of the Expert Coisgion, June 6, 200&xhibit R-80.
Ibid, Art. One (emphasis added). Unofficial English #lation. In its original Spanish language it reads
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Consequently, neither the LGE nor the RLGE on the feand, nor Resolution 96-2008
nor the Notarial Letter of Appointment, on the athestablished any additional function
for the Expert Commission other than that_of prowiog itself. Not one of these
documents makes reference to operating rules ofEttpert Commission, to a third

version of the tariff study, or to a second prormament of the Expert Commissiéhs.

Thus, when the CNEE received the pronouncementhefBxpert Commission on
Friday, July 25, 2008&* the CNEE confirmed receipt of that opint®hand declared
that the Commission had completed the functionsusted to it in the Notarial Letter of
Appointment (which were the same as those providedn the LGE, the RLGE and
Resolution 98-2008) and proceeded to declare thesollition of the Expert

Commission:

[...] ) The report [...] is deemed received, and the
pronouncement of the Expert Commission is deemet] me
[II) By virtue of having met the purpose of its apptment,
the Expert Commission [...] is definitively dissolvpd].956

953

954

955

956

Manifiestan los comparecientes que se conforma dani§ién
Pericial para que se pronuncie sobre las discrémmmon el
Estudio del [VAD] de [EEGSA] contenidas en la Resain
CNEE - noventa y seis — dos mil ocho (CNEE 96-2@38)como
sobre las respuestas de [EEGSA] y de su consultarmaisma,
conforme lo establecido en el articulo setenta ncai(75) y
noventa y ocho (98) de la [LGE] y el Reglamento [...]
respectivamente, los cuales establecen que en @#so
discrepancias formuladas por escrito, la [CNEE] &s |
distribuidoras deberan acordar el nombramiento rde Comision
Pericial [...]

LGE Art. 75,Exhibit R-8; RLGE Art. 98,Exhibit R-36.
Report of the Expert Commission, July 25, 20 ibit R-87.

The CNEE confirmed receipt of the Expert Commissgmonouncement through CNEE Resolution No.
GJ-Providencia 3121 (Dossier GTTE-28-2008), July ZH8,Exhibit R-86; Colom, Appendix RWS-
1, par. 138.

CNEE Resolution No. GJ-Providencia 3121 (Dos€drTE-28-2008), July 25, 200&xhibit R-86
(Emphasis added). Unofficial English translatidn.its original Spanish language it reads:
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436.

Furthermore, after providing notification of thessiblution of the Expert Commission,

the CNEE informed the experts, Messrs. Jean Ridgmugnd Carlos Bastos, that “the
activities relating to the execution” of their resfive contracts had been completed with
the submission of the pronouncement, and that wWeayd proceed to process payment

for their respective fees as expéHs.

TGH’s only complaint on this issue is that the CNEPpon dissolving the Expert
Commission, would have prevented it from complywith the provisions of rule 128
This argument starts from a mistaken premise; ast€buala explainet? the CNEE
never accepted that rule, specifically becausecitriporated into the proceeding a stage

that was not provided for in the legal framework.

This issue, along with many others presented by TiGlkhis arbitration, has already
been decided by the Guatemalan courts at the requ&EGSA. As the Constitutional

Court of Guatemala explained very clearly in itdgment of November 18, 2009:

[Tlhe Expert Commission having issued an opiniontlom
items received for consideration [...], the procsssuld
have been deemed concludedavoid falling into a vicious
circle [...]

[H]aving accepted the procedure set forth in AetscV4 and
75 of the requlatory law, that was concluded wilie t
opinion issued by the Expert Commissiavhich was not
binding upon the authority, this commission assuntsd
responsibility, which cannot be delegated, appmvihe
tariffs challenged in themparo action, based on its own
studies that it deemed appropriate.

957

958

959

[...] II) Se tiene por recibido el informe [...] y sehe por cumplido el pronunciamiento de la Comisién
Pericial; Ill) En virtud de haber cumplido con dijeto de su nombramiento, se disuelve en definlava
Comision Pericial [...]

Counter-Memorial, par. 413. The certificate otification for the delivery of this document to Gy
Bastos was received at 1:40 p.m. on Monday, JulyJ&8n Riubrugent received the notification at 1:45
p.m. the same July 28. Notice Forms issued by CHECE letters from Carlos Colom Bickford to Jean
Riubrugent and Carlos Bastos, July 28, 2B@8ibit R-92.

Reply, par. 157.
Seesection IV.A.7
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Neither the Law nor the Regqulations mentioned above
contain _any provisions indicating any roles of thepert
Commission other than to issue an opiniavhich was
fulfilled by submitting it. It is not recognized [].that the
experts' activity should continue, which is why its
dissolution was an innocuous consequence of the
completion of its advisory rolor the definition of the tariff
[...] [T]he Expert Commission having submitted itpoet,

and not having any further legal intervention ine th
procedure, its dissolution could not have caused th
petitioner any damagfé?

Thus, according to the Constitutional Court: (ag¢ thGE assigns to the CNEE, a
technical body independent of the Executive, thbaity to establish tariff schedules in
accordance with the legal framework, for exampléckes 60, 61, 71 and 73i and (b)
the Expert Commission, only issues a pronouncerirerthe event of discrepancies
between the distributor and the CNEE regarding damge of the VAD study with the
Terms of Reference provided by the CNEE. The RL®@Esdnot foresee any other

960

961

Decision of the Constitutional Court, Consolidhtéase Files 1836-1846-2009, November 18, 2009, pp.
23-26 (emphasis addedxhibit R-105. Unofficial English translation. In its origin8panish language,
it reads:

[A]l haberse pronunciado la comisién de peritosredbs puntos
sometidos a su dictamen [...] el proceso habria derse por
concluido, puesto que no podria caer en un cirgutlerminable

[..]

[H]abiéndose dado por concluido el procedimientaldscido en
los articulos 74 y 75 de la ley reguladora, queckom con el
dictamen de la Comision Pericial, el cual no erewiante para la
autoridad ésta asumio su responsabilidad, que eme tfacultad
para delegarla, aprobando, con base en los prasinglios que
estimé pertinentes, las tarifas cuestionadas paliargel amparo.

[..]

Ni la Ley ni el Reglamento citados contienen précegdguno

que indique otra funcién de la Comision Periciadsnalla de su
pronunciamiento, el cual con su entrega quedé dadojpho se
percibe [...] que la actividad Pericial debiera maptse

vigente, por lo que su disolucidn resultaba seraomsecuencia
inocua del agotamiento de su funcién dictaminado@sesora
para la definicion tarifaria [...]. [A]l haber cumgb Ia

Comision Pericial con la entrega de su informe ytemer ya
ninguna otra intervenciéon legal en el procedimiemmgun

agravio podia causarle a la amparista la disolud@aquella.

Ibid., p. 32.
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additional function for the Expert Commission ofiichas issued its pronouncemeéfi.
Therefore, the Court decided that it was not illdgadissolve the Expert Commission

once it had completed its ta%k.

In its Judgment of February 24, 20%8,in a proceeding also initiated by EEGSA, the
Constitutional Court confirmed that the LGE did mgoant the Expert Commission any
other function than pronouncing itself on the dépancies between the CNEE and the
distributor. Thus, the Expert Commission completsdfunction once it submitted its
pronouncemef$® and the dissolution of the Expert Commission tred completed its

duties could not have caused harm to EEGSA.

There does not exiseither in the Law governing the matter
or in its respective Regulations—the sole provismthin
the Guatemalan legal framework applicable to tlasee—
any provision that would assign to the Expert Cossioin
another function beyond that of issuing its opinmm the
discrepanciesnentioned above. [...] [W]ith the submission
of its respective opinion, the Exp&bmmission completed
the function that the Law on the matter and itpeetive
Regulations entrusted to it for such purpose. These
having completing its legal function and becaussas not

a _permanent Commission, but rather one of a tempora
naturewhose function to issue an opinion, by Law, muest b
used in the determination of tariffs by the auttyomwith
jurisdiction over them, and there being no othepimement

in the proceeding, by Lawio harm could be caused to the
petitioner from the dissolution thereof, inasmuch tae
actions by the challenged authority were in acaoecdawith
the provisions in the Law [LGE] and the RLGE goveg
the matteps’

962

963

964

965

966

967

Ibid., pp. 23-26.

Ibid.

Decision of the Constitutional Court, Case F#338-2009, February 24, 201Bxhibit R-110.
Ibid, p. 32.

Ibid.

Ibid (emphasis added). Unofficial English translatidm.its original Spanish language it reads:

No se advierte, tanto en la Ley que regula la neatsmo en su
respectivo Reglamento — Unica normativa aplicablkeaso dentro
del ordenamiento juridico guatemalteco vigente #maoalguna
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439. Thus, in light of the evidence submitted, therents doubt that, having issued its
pronouncement, the CNEE’s dissolution of the Exg@atnmission did not violate the
legal framework, as the only function for whichtt@mmission was responsible—that
of issuing an pronouncement on existing discreféi—was complet&s®
9. The Expert Commission’s pronouncement confirmed thathe study of May

5 was not suitable for the determination of tariffs

440. Having received the Expert Commission’s pronounceman July 25, 2008, the
CNEE’s Tariff Division team worked through the weekl in order to advise the
CNEE’s Board of Directors of their conclusions la start of the day on Monday, July
28970 As established in the Counter-Memofd, the Expert Commission’s
pronouncement had favored the CNEE on most of therepancies (58 percenfyf In
its Reply, TGH maintains that the pronouncementdawvor of EEGSA carry more
economic weight than those in favor of the CNEH] #rat an internal presentation of
the CNEE indicated that the pronouncements in fasfothe CNEE regarding the

que atribuya a la Comision Pericial, otra funciéasralla que la de
su pronunciamiento sobre las discrepancias ya ideger [...]

[Clon la entrega de su respectivo pronunciamiel@oZomision

Pericial cumplié con la funcién que la Ley de latena y su

respectivo Reglamento le encomendaran para eloefeot lo que
al haberse agotado su funcién legal, no tratandesea Comision
de tipo permanente, sino mas bien de caracter t&hpcouya

funcién dictaminadora, segun la ley, debia seraraga definicion
tarifaria por la autoridad competente para ello, tewiendo ya
ninguna otra intervencién en el procedimiento, sedgl Ley,

ningun agravio podia causarle a la amparista laldisn de

aquella, siendo que el proceder de la autoridadigmada se cifio
al procedimiento establecido en la Ley y el Reglameque

regulan la materia.

968 SeelLGE Art. 75,Exhibit R-8; Amended Regulations of the General Law of Eleityj Art. 98, Exhibit
R-36; Ministry of Energy and Mines Government Resolutib45-2008, May 19, 2008, Art. 98 bis,
Exhibit R-72; Decision of the Constitutional Court, Case Fi833-2009, February 24, 2010, pp. 31-32,
Exhibit R-110; Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009,
November 18, 2009, pp. 23-Z6xhibit R-105..

969 Report of the Expert Commission, July 25, 2@&ibit R-87.

970 SeeAgenda of meetings held by the tariff division@XEE between Friday 25 and Monday 28, July 25-
28, 2008 Exhibit R-88; Colom Witness Statement, par. 188pendix RWS-1

971 Counter-Memorial, par. 416

972

Ibid, par. 390.
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442.

443.

444,

underground networks and the optimization of thestmction units would be offset by
the adverse decision on the FRC [Capital Recovacyds] 273

That interpretation is incorrect. If TGH'’s theorere true, the Bates White VNR would
not change in light of the Expert Commission’s mancements. However, in their
preliminary review over the weekend, the CNEE’'sinal teams estimated that the
incorporation of the pronouncements into the stoidilay 5 would result in a decrease
in the VNR of almost 50 percent (about US$ 680iomll.974 The decline would be even
steeper with the incorporation of certain pronoumests that were initially

unquantifiable.

Having clarified this point, we will analyze beloWGH'’s specific arguments regarding

the most relevant pronouncements of the Expert Cissiom.

a. The Expert Commission confirmed the need to haveaaritable model

As explained in the Counter-Memorial, the Expertm@assion unanimously voted
(including the vote of the study’'s author, Mr. Gihmo) that Bates White’s models
violated the requirement of auditability, as waquieed by the CNEE since the stage
reports?’s> This pronouncement was vital for the CNEE becaiugalidated the CNEE’s
need to answer to a challenge to the study, aasttive only entity accountable to third

parties for the tariffs.

TGH admits that while it “may have been importafat’ the CNEE to have an auditable
model, that pronouncement had no direct effecthenNR or the VAD given that, in
order to comply with this pronouncement, Bates Wmeeded only ttink the model
and ensure its traceability in its upcoming Julys2®missior?’6¢ These arguments do no
more than underline the importance of this proneament. First, this pronouncement

confirms that neither the CNEE nor the Expert Cossioin were able to audit the model

973

974

975

976

Reply, pars. 162-164.

CNEE, Analysis of Expert Commission’s Reporystration 8 Exhibit C-547.

Counter-Memorial, par. 394; Report of the Exfggstmmission, July 25, 2008, pp. 15-Exhibit R-87.
Reply, par. 163.
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446.

and verify that it was optimal. Furthermore, gittbat the tariffs had to be published on
August 1, even if Bates White corrected the modeinake it auditable (which it did
not), the CNEE no longer had the opportunity toitatite model and verify that it
reflected an optimal VNR and VAD. Therefore, congrdo what TGH asserts, the
economic impact of this pronouncement was not “filit rather, and even more
concerning, it was undeterminable. Finally, thet that Bates Whites, with the vote of
Mr. Giacchino on the Expert Commission, only agréedleliver an auditable model
once the CNEE could no longer conduct an audis¢atb question the trustworthiness

of that consultant.

b. The Expert Commission confirmed the need to havéerence prices
and an auditable database

As explained in the Counter-Memorial, the Expertm@assion pronounced itself in
favor of the CNEE regarding the need to provideengzice prices so that the CNEE
could verify whether the VNR reflected efficientiqges in compliance with the
RLGES®7’7 The Commission also expressly established thaa# improper to set prices
based on the distributor’s real prices. More imauatlyy, the Commission expressed
concern over possible overpricing due to collusioth local suppliers, and also over
profit sharing with related compani®$.As for requirement for a database that would
allow for auditing the submitted prices, the Exp@édmmission also pronounced itself
[pronunciars¢ unanimouslyin favor of the CNEBE7° With respect to the benchmarking
study, the Expert Commission also pronounced itsefinimouslyin favor of the
CNEE, requiring that Bates White compare costs \aitteast (i) the ideal Company
developed in the previous Tariff Study; (ii) the& Company developed in the present
Tariff Study; and (iii) the actual Compapsp.

In its Reply, TGH insists upon the irrelevanceho$ pronouncement because it does not
impact the VNR or the VAD, arguing that, “becaulse tonsultant needed to choose the

977

978

979

980

Counter-Memorial, pars. 395-397

Report of the Expert Commission, July 25, 20085 Exhibit R-87.
Ibid, p. 41.

Ibid., p. 164.
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448.

lowest price shown, it remained to be seen whdtmemrdditional reference prices that
needed to be included as a result of the rulinglavbe lower than the ones relied upon
by Bates White in its prior study8! As in the case of traceability, the mere fact that
TGH recognized that the impact of the new refersngaces remained to be seen
demonstrates that the CNEE could not plainly acsggh values without an audit.
Furthermore, since Bates White supplied the refereprices after the Expert
Commission’s pronouncement, the CNEE no longerthadime to audit and verify the
efficiency of the prices applied in the model. Thtisee impact of this pronouncement
was not nil as TGH alleges, but rather “uncertairastly, it is worth clarifying that
Bates White’s persistent refusal to provide suckid@aformation as reference prices
until such time was it was impossible to audit tiifbrmation is indication of the
unreliability of the study.

C. The Expert Commission confirmed that the return haol be calculated
on the capital base (VNR) net of amortization

Guatemala previously explained how Bates White'sisience that the return be
calculated on a gross capital b#8&vas contrary to (i) the LGE; (ii) the basic pripleis

of regulatory economics; (iii) the previous praetiof the CNEE; and (iv) literature
published on the subject by Mr. Giacchino him8&fThe Expert Commission, as TGH
admits?84 confirmed that amortization had to be taken irdoocaint in order to calculate

the returrPss

In its Reply, TGH maintains that Guatemala canissed that the Expert Commission’s
decision regarding the FRC was more favorable ® @NEE than to EEGS#&S
because the Commission pronounced itself in fafanoamortization level of seven

percent when the Terms of Reference had establiSBegercent and EEGSA had

981

982

983

984

985

986

Reply, par. 163.

Counter-Memorial, pars. 398-401.

SeeSection I1l.E.2 (b) above.

Memorial, par. 161, Reply, par. 163.

Report of the Expert Commission, July 25, 20G8,194-106 Exhibit R-87.
Reply, par. 163.
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requested zer®7 With this explanation, TGH attempts to disregdrd tnost relevant

point made by the Expert Commission on this disanep.

As explained by Mr. Damonte, while the alternatarfole?®8 proposed by the Expert
Commission violated the firm Terms of Reference posisessed serious technical errors
that made it impossible to ap8§2 the key issue is that the Expert Commission regect
the theory endorsed by EEGSA, its consultant, aodd TGH—that the return is
calculated on the gross value of the assets. Tihusn be concluded that the Expert

Commission pronounced itself in greater favor &f @NEE.

In conclusion, the importance of the pronouncement®vor of the CNEE cannot be
measured exclusively on the basis of their economgight as TGH claims (although
even under that criterion, the majority of proncements favored the CNEE), but also
in terms of the significance of the incorrectnekBates White’s position throughout the
entire tariff review, including its impact on theNEE’s ability to audit the Bates White

study in a timely manner.

10. The CNEE could not use the July 28 tariff study tdix the tariff schedule

As explained in the Counter-Memorfaf,on the morning of July 28, the Tariff Division
team advised the CNEE’'s Board of Directors of thetcome of the Expert
Commission’s pronouncements and, in particulart the Commission had mostly
decided in favor of the CNEE. In view of that stina, the CNEE had two options: to
correct the Bates White report of May 5, or use riq@ort prepared by the consultant
Siglafet

987

988

989

990

991

Kaczmarek Reply Expert Report, par. 8@pendix CER-5.

As explained in detail in the Counter-Memorialdaas Mr. Bastos admitted (par. 606), the Expert
Commission exceeded the limits of its authoritygsgposing an alternative capital recovery formala t
the one established in the Terms of Reference.

Damonte Expert Report, Chapter 6Ahpendix RER-2; Damonte Rejoinder Expert Report, par. 94,
Appendix RER-5.

Counter-Memorial, par. 417.

Ibid.; Colom Witness Statement, par. 1Appendix RWS-1
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In its Reply, TGH alleges that the CNEE decidedraiahe incorporation of the Expert
Commission’s pronouncements into the May 5 studyabse this would create a value
“25%” greater than the value calculated in the &gfudy?92 TGH completely ignores
the preliminary analysis by the CNEE, which estedathat it would take up to five
weeks to incorporate certain pronouncements irgsthidy?93 which made it impossible
to correct the study within the available time remmay.?%4 Furthermore, given that the
Bates White model was nolirtked” it was impossibleto incorporate certain changes
and carry out a sensibility analysis in an effitiemanner® Lastly, the CNEE had
requested that Bates White provide an auditabysior over seven months, and Bates
White’s refusal to provide it created doubts abthé integrity of the study and the
advisability of amending it. In light of the circwtances, the CNEE believed that it was
most reasonable to set the tariffs on the bas&gla’'s VAD study?96

That same afternoon of July 28, after the CNEE distito concentrate on the Sigla
study, it received a new version of the Bates Wh&itely (neither contemplated by nor
allowed under the LGE) that was supposedly cordedte response to the Expert
Commission’s pronouncemer?. First, the VNR of this study was still US$ 1.053
million. As explained in detail in the Counter-Menad, the Tariff Division conducted a

preliminary review and verified that the models aveaeither fully supported nor linked,

and that the database was still a simple exceWiileout any automation to allow quick

verification of the sources of efficient prices it the two remaining day$8

In its Reply, TGH alleges that it untrue that thEE conducted a preliminary review
of the July 28 study but rather that the CNEE hecidked to use the Sigla study as it led

992

993

994
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995

996

997

998

Reply, par. 164

CNEE, Analysis of Expert Commission’s Reporyslirations 4 and Exhibit C-547
Colom Witness Statement, par. 1Appendix RWS-1

Ibid, par. 146.

Ibid, par. 149.

Ibid.

Bates White, Value-Added for Distribution Studgr fEmpresa Eléctrica de Guatemala, S.A., Final
Version, July 28, 200&xhibit R-91; Colom Witness Statement, par. 14@pendix RWS-1

Counter-Memorial, par. 419; Colom Witness Statetngar. 149Appendix RWS-1
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to lower tariffs?9°9 Nonetheless, aside from the auditability problethat were

immediately detected in the July 28 study (whichrenvalready sufficient to discard the
study in limine), it was enough to compare the VNR of US$ 1.053lioni that

supposedly took into account the Expert Commissigmbnouncements with the US$
621 million that the CNEE had preliminarily calcigdd by incorporating the quantifiable
pronouncements into the May 5 stud$R This vast difference of US$ 432 million left
no doubt that Bates White had not correctly incoaped the pronouncements. Likewise,
as TGH admits, several of the pronouncements imhghat the CNEE would need to
review new information provided by Bates White atyJ281001 By this stage, such a
task was impossible. That was the precise inteBE®GSA (and TGH)—that the CNEE

determine tariffs based on the July 28 study wittibe opportunity to verify the results.

a. The “approval” by Mr. Bastos and Mr. Giacchino doat validate the
July 28 study

TGH insists in its Reply that the study of July 28cluded *“all” of the
pronouncement¥92 As evidence of this, TGH takes shelter in the sspg “approval”
of the study by Messrs. Bastos and Giacch#®In its Counter-Memorial, Guatemala
explained that, despite the dissolution of the Exggommission, and despite Mr.
Bastos’ understanding that he would not approveBidtes White study, Mr. Giacchino

convinced Mr. Bastos to give a form of “approval”the Bates White study%4

Beyond the legal irrelevance of this “approval,igtclear that this approval lacks any
validity at all. Mr. Giacchino was the author ofetlstudy; ergo it is unnecessary to
analyze the objectivity of his “approval.” With pect to Mr. Bastos, he explained that
he verified “together with Mr. Giacchino” the ingmration of all of the Expert
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1003

1004

Reply, par. 174.

CNEE, Analysis of Expert Commission’s Reporystiration 6 Exhibit C-547
Reply, par. 163.

Ibid, par. 177.

Ibid, par. 175.

Counter-Memorial, pars. 421-422.
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Commission’s pronouncemeni®®s In fact, his letter to the CNEE “approving” theidy
of July 28, Mr. Bastos included a significant resdion, confirming that it was

impossible for him to verify the study in full:

The extension and complexity of the model itsebv@nt me
from following in detail all the steps of the cdltions

performed Nevertheless, it is possible to state that tisalte
of the VAD calculated in its Tariff Study of July822008, is
indeed calculated with a model that incorporatesdicisions
made by the Expert Commissi#i§s

As is evident from this letter, Mr. Bastos only dhélimself responsible for reviewing
whether the pronouncements were incorporated h@aertodel, but he is uncertain of the
manner in which those pronouncements were incorgdyand of the accuracy of the
calculations. Although Mr. Bastos affirms that Ipeafically verified “exactly where in
the Excel spreadsheets each correction had beemporated into the model,” it is
obvious from the text of his declaration that MasBos did not verify—because it was
impossible—whether the corrections had been cdyreatorporated or whether the
calculations reflected those chand®s. It is sufficient to give one example to
understand the scope of Mr. Bastos’ approval.

As previously explained, the Expert Commission’srfdtuncement No. B.1.a required
the presentation of international reference prinesrder to verify the efficiency of the

prices applied in the Bates White model. In ordeverify that the Bates White model of
July 28 in fact included efficient prices, Mr. Bastwould have had to print one PDF

1005

1006

1007

Iberdrola Energia, S.A. v. Republic of Guatem@dl@SID Case No. ARB/09/05), Witness Statement of
Carlos Bastos, pgss. 20-Hastos Réplica, CWS-7

Letter from Carlos Bastos to Carlos Colom Bickfand Luis Maté, August 1, 2008, 4.Exhibit R-97
(emphasis added). Also see Transcript of the fiearing in ICSID Case No. ARB/09/5 (extracts), Tr.,
Day Two, Bastos, 635:3-9%xhibit R-140. Unofficial English translation. In its origingpanish
language, it reads:

La extension y complejidad del modelo en si misneoimmpiden
sequir en detalle todos los pasos del calculo guefectiaNo
obstante es posible afirmar que el resultado deD\¢alculado
en su estudio esta calculado con un modelo quepa las
decisiones tomadas por la Comision Pericial

Ibid.
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page (which supposedly contained the 498 requirex$)°°8 and check, one by one,
the prices contained in the database against thokeled in the Bates White model to
determine whether the most efficient prices werapéetl. Even worse, he did not have
at his disposal an automated database, as thetBEXpemmission had requiré@® It is
clear that Mr. Bastos during his two days of “rewiecould do nothing else but
“validate” what Mr. Giacchino told him had been paeed. Hence, this approval could
not in any way be, as TGH alleges, “binding” on @EE or oblige it to fix tariffs on
the basis of this study10

b. The study of July 28 did not incorporate all of tHexpert Commission’s
pronouncements

As explained in detail in the Counter-Memorial,addition to the preliminary review
conducted by the CNEE prior to setting tariffs dme tSigla study, the CNEE
subsequently forwarded the Bates White study of d8Ifor review by the independent
consulting firm Mercados Energéticos. This coratltoo confirmed that the study of
July 28 did not incorporate all of the Expert Corssimn’s pronouncementétl! Among

other problems, Mercados Energéticos pointed aattttie Models could not be traced
or audited and that they lacked the support reqd®@ As Mercados Energéticos
confirmed, Bates White presented numerous spreatslieat had some relationship

1008

1009

1010

1011

1012

Bates White, Value-Added for Distribution Studgr fEmpresa Eléctrica de Guatemala, S.A., Final
Version, July 28, 2008, Stage B, p. BXhibit R-91. (The design of the Bates White model required 166
major materials, and each major material requineelt reference prices).

Although the Expert Commission required thatdhéa in the database had to be “able to be coratdxbr
by the CNEE,” the July 28 database was entirelyditable. During the hearing in the Iberdrola cége,
Giacchino admitted that in this final version oktktudy, the price database “was not electronically
linked,” and his only excuse was that this “takdsrag time.” Transcript of the Hearing on Jurisitiot
and Merits |berdrola Energia, S.A. v. Republic of Guatem#&GSID Case No. ARB/09/5, Tr., Day Two,
pp. 477:7-12, GiacchinBxhibit R-202.

Counter-Memorial, par. 427

Mercados Energéticos, “Review of EEGSA’s ValuedAd for Distribution Study in Relation to the
Opinion of the Expert Commission,” July 2009, pp6 @and 13,Exhibit R-103. Seealso Witness
Statement of Alejandro Alberto Arnau Sarmiento, idaa Alvarez Guerrero and Edgardo Leandro Torres
of Mercados Energéticos Consultores S.A., JanudryQ@12 Mercados Energéticgs Appendix RWS-

3.

Mercados Energéticos, “Review of EEGSA’s Valued&d for Distribution Study in Relation to the
Opinion of the Expert Commission,” July 2009, pp.aBd 13,Exhibit R-103. Seealso Mercados
EnergéticosAppendix RWS-3.
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between them, but that did not represent an integrand orderly model that would
permit proper auditingf13 For example, for Stage C, the consulting firm siited a
description of the supporting files, but the supipgr files had no relationship with the
calculation spreadsheets or with the supportires factually seri®14 In addition, they
found pasted values, and formulas that could notirierstood. From their complete
review of the study, Mercados Energéticos conclutiadit did not reflect 64 percent of

the Expert Commission’s pronouncemeits.

TGH engaged the services of Dr. Barrera to conduatyng other things, an analysis of
the study of July 28. Dr. Barrera concludes thatcteé of the pronouncements had been
incorporated “entirely1916 According to TGH, Dr. Barrera confirmed that “tredevant
calculations are verifiable through links in acamde with the Expert Commission’s
decision.1017 However, it is sufficient to read that expert’sroveport to see that this is
untrue. Dr. Barrera openly admits that he needed G#acchino’s help to understand
Bates White’s Excel model of July 28, explainingttl{a]s part of our analysis of the 28
July 2008 Bates White Excel model submitted to @EE, we consulted with Dr.
Leonardo Giacchino, the author of the Bates Whiteiss™018 and that “[t]his process
[the review of the July 28 tariff study] was fatalied by our consultations with Dr.
Giacchino.1019 This admission leaves no doubt that a third pestyld not comprehend
the July 28 study without Mr. Giacchino’s assistnit is clear that this does not meet
the requirements of the Terms of Reference ndn@Bxpert Commission.

1013

1014

1015

1016

1017

1018

1019

Mercados Energéticos, “Review of EEGSA’s ValuedAd for Distribution Study in Relation to the
Opinion of the Expert Commission,” July 2009, p, BXhibit R-103. Seealso Mercados Energeéticos,
Appendix RWS-3.

Ibid.

Mercados Energéticos, “Review of EEGSA’s ValuedAd for Distribution Study in Relation to the
Opinion of the Expert Commission,” July 2009, pE&hibit R-103.

Barrera Expert Report, Sectionfpendix CER-4.
Ibid, par. 74.
Ibid, par. 69.
Ibid, par. 74.
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Mr. Barrera also criticizes the Mercados Energéticonclusions regarding the July 28
study1020 Further, TGH alleges that Mercados Energéticaaigxpert (not a witness)
that is not independent as it was engaged aftetatikt review1021 First of all, it is
necessary to state that it is true, and was newerealed by Guatemala, that Mercados
Energéticos was engaged after the close of thié tawview. Facing threats of arbitration,
the CNEE decided to engage the services of exteoraultants in order to objectively
analyze the study of July 28 in detail with propiene1022 The fact that Guatemala
decided to offer those consultants as witnessethignarbitration so that they could
confirm the conclusions of their report and, if eesary, be cross-examined by TGH,

does nothing more than make Guatemala’s positiore tnansparent.

Mercados Energéticos, however, was recently enghgeldEGSA as their consultant
for the 2013-2018 tariff review. In particular, vs@te that Mr. Arnau (a witness for
Guatemala in this arbitration) has been hired as“gmoject manager” for EEGSA’s
tariff review1023 In view of this engagement, and despite Guatemmalzpeated pleas,
Mercados Energéticos has given notice that it caomatinue to serve as witness in this
arbitration proceeding?4 Although Guatemala cannot provide a supplementtess
statement from Mercados Energéticos to reply td eddDr. Barrera’s allegations, the
reality is that EEGSA’s decision to engage Mercalaosrgéticos to perform its tariff
review only confirms the consultant’s seriousnessitability and independence.
Nonetheless, Mr. Damonte affirmed in his first expeeport, and confirms in his
Supplemental report, his own conclusions regar&atgs White’s failure to incorporate
all of the pronouncements into the July 28 studgcdkding to Mr. Damonte, that study
is overestimated by at least US$ 424 milli&#.

1020

1021

1022

1023

1024

1025

Reply, pars. 178-179; Barrera Expert Report, @arAppendix CER-4.
Ibid., par. 178.

Mercados Energéticos, “Review of EEGSA’s Valued&d for Distribution Study in Relation to the
Opinion of the Expert Commission,” July 20@xhibit R-103.

Letter from Mr. Carlos Fernando Rodas (EEGSAM®m Carmen Urizar de CNEE (GSJ-DJC-17-2010),
August 30, 2012Exhibit R-205.

Communication from Alejandro Arnau to Rodolfo &adr, August 27, 201Exhibit R-207.
Damonte Rejoinder Expert Report, par. 2Xfipendix RER-5.
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Based on the foregoing, it is clear that the Ex@anmnmission could not use the July 28

study to determine the tariffs applicable to th@&@013 five-year periotp26

11. The CNEE’s decision to set tariffs based on the Saystudy adhered to the
terms of the LGE

Given that Bates White’s study could not be adamted the July 28 study did not
incorporate the Expert Commission’s pronouncemehts, CNEE finally approved the
Sigla tariff study on Tuesday, July 287 after the Tariff Division team submitted an
analysis of the Sigla study to the Board of Direstoased on two legal opinions and two
technical opinion$%28 The CNEE proceeded to issue Resolution CNEE 140820
approving the use of the Sigla study to set thiéf tsthedulé2® and on July 30, 2008
the CNEE approved the new tariff schedules for EEGS the 2008-2013 five-year
period, which were published the next day, Julya8d entered into effect on August 1,
thus meeting all the deadlines established by t6G& 1930 As Guatemala previously

explained, the tariffs established on the basisthef Sigla study were reasonable,

1026

1027

1028

1029

1030

Counter-Memorial, par. 426.

Counter-Memorial, par. 419; Colom Witness Statetn@ar. 149,Appendix RWS-1 As previously
explained, two further reports from external expappointed by the CNEE to analyze in detail the
supposed compliance of the Bates White study gf 28Iwith the Expert Commission’s pronouncements
confirmed the non-incorporation of a great quantifypronouncements. Mercados Energéticos Witness
StatementAppendix RWS-3;, Damonte Expert Repo\ppendix RER-2.

CNEE, Department of Tariff Studies, Technical @pnhs on the Tariff Structure for the Users not
Affected by EEGSA’s Social Tariff EEGSA’s Social ddor the five-year period 2008-2013, p. 15,
Exhibit R-93:

Recommendations

Based on the technical analysis of the above wemetended, with the prior
relevant legal analysis, the repeal of resoluti@MEE-66-2003, CNEE-67-
2003 and CNEE-69-2008; and the issuing of the las# schedules [...] in
accordance with the results obtained from the Stpdyformed by the
association [SIGLA] and approved by the [CNEE] tigh Resolution CNEE-
144-2008.

CNEE, Legal Department, GJ-Opinion-1287 and GJ-©Opil2-88 Base Terms for the EEGSA Non-
social Tariff and Base Terms for the EEGSA Socaiiff, July 29, 2008Exhibit R-94.

Resolution No. CNEE-144-2008, July 29, 20B&hibit R-95.
RLGE Art. 98 Exhibit R-12.
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inasmuch as they reflected the efficient cost efelectricity distribution servicé3! In

particular, Guatemala illustrated how the VAD cédted by Sigla is consistent with the
VAD calculated by CAESS, the El Salvadorian disitdy most comparable to
EEGSA032The following graph shows this consistency for lesltage usage, and also
illustrates the disproportionate nature of the VAposed by EEGSA in its July 28

study:
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In its Reply and in the reports of Messrs. Kaczikaa@d Barrera, TGH tries to
demonstrate that the VAD calculated by Sigla wapistified from a financial and
engineering point of view34 TGH'’s position, however, is based upon on a furefaad

error, which is to assume that the Sigla study toaceflect the Expert Commission’s

1031

1032

1033

1034

Counter-Memorial, Section Ill.F.14.
Damonte Expert Repo\ppendix RER-2, par.234.
M. Abdala and M. Schoeters Expert Report, SedtbR.2, Appendix RER-1.

Reply, pars. 191-194; Barrera Expert Report, i8eds, Appendix CER-4; Kaczmarek Expert Report,
pars. 86-87Appendix CER-5.
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pronouncements, including those that breached #mng of Referenc®3> As already
explained in detail, the Expert Commission was @sigely established for the purpose
of verifying whether Bates White had incorporated tomments made by the CNEE
into the tariff study so that it would comply withe Terms of Referendéss It is
important to bear in mind that neither the Expestritnission nor Bates White had the
authority to amend the Terms of Reference once cappr The only authority
competent to change them was the CNEE. Given tigét, &s opposed to Bates White,
built their tariff study on the basis of the firBérms of Reference, the pronouncement

of the Expert Commission was entirely inapplicabl&igla.

Mr. Barrera questions, in particular, the fact t8agla did not apply the FRC established
by the Expert Commission which determined a cajigsle amortization level of seven
percent. Not only was the Expert Commission’s ptomogment not applicable to Sigla,
the Expert Commission also exceeded its legal aiyhby proposing an alternative
capital recovery formula to the one establishedhm approved Terms of Reference.
Even if the pronouncement were legally applicabldni¢h Guatemala denies), Mr.
Damonte and Messrs. Abdala and Schoeters have démea that the formula
proposed by the Expert Commission had serious temhmefects that made its
application impossibl&37 As already explained abo¥&8 the CNEE changed the
amortization level applied to the capital base @mihpanies Deorsa and Deocsa based
upon their request and supporting documentatiorthénabsence of that information
from EEGSA, the Terms of Reference remained deteativie for EEGSA'’s tariffs.
That is what Sigla applied.

Mr. Damonte responds to each of the merely technssaies raised by Dr. Barrera
regarding the Sigla stud$3° For the purposes of this Rejoinder, however, gusicient

1035

1036

1037

1038

1039

Reply, par. 191.
SeeSection V.E.6.a, above.

Damonte Rejoinder Expert Report, par. 38ppendix RER-5; Abdala and Schoeters Expert Report,
par. 67 Appendix RER-1.

Seepar. 330, above.
Damonte Rejoinder Expert Report, pars. 204-212238-283 Appendix RER-5.
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to compare Sigla’s VNR with those of the other camips in the region to understand
that Sigla’s results are reasonable while Batest&¢hresults are quite disproportionate
from the regional average. That clearly appeatBerbenchmarking study performed by
Mr. Damonte by comparing the VNRs of 67 companmethe region:

EEGSA
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m Nera 2003 BW 31-3-08 ® BW 5-5-08
® BW 28-7-08 BW 5-5-08 adjusted by MD per CP Sigla 2008
AFB EEGSA ¢ Sale to EPM-FFD Citibank

Whilst in the 2008 Sigla study the VNR is one patdeelow the regional average, in the
July 28 Bates White study, the VNR is 124 percéatva that averagé®0

In an effort to discredit this telling evidence,.Barrera questions the benchmarking
methodology used by Mr. Damorit®! In particular, Dr. Barrera argues that
benchmarking is not a technique that can be indigogly used to determine the cost of
capital recovery. As Mr. Damonte explains, thigicsm is inapplicable and evidences
Dr. Barrera’s lack of comprehension of such a study. Damonte’s benchmarking

simply does not compare cost of capital but ratienpares VNR&%42

1040

1041

1042

Damonte Expert Report, par. 25®ppendix RER-2. We note that the price paid for EPM — FFD in
accordance with to Citibank’s valuation, coinciddmost exactly with the VNR of the representative
standard company in the sample (it is only threequ@ less)ld.

Barrera Expert Report, Section&ppendix CER-4.
Damonte Rejoinder Expert Report, par. 32Bpendix RER-5.
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Dr. Barrera also argues that benchmarking studies reormally done between
companies of the same country, only and he crégihe formula used by Mr. Damonte
as being too simple. Although it is true that ippieferable to use companies from the
same country, in situations (such as the preses} ionwhich there are no comparable
local companies, it is perfectly acceptable to takirnational samples, especially
regional ones, and make necessary adjustmentopeny compensate for differences
in labor costs and exchange rates, as Mr. Damadt®4§ Regarding the formula used,
as Mr. Damonte explains, the fact that he usedrplsi formula such as the Cobb-
Douglas model does not show weakness in his ben&imga but rather strength. The
Cobb-Douglas formula is in fact tfiermulamostoften used in econometrics to estimate
production or cost factors. Provided that the eaoetoic parameters are within adequate
ranges and that explanations are sufficient,thiésbest formula that can be uséd.

Dr. Barrera also questions the sample of comparsed by Mr. Damonte because some
companies are smaller than EEGSA and other compangelargei®4> First, it must be
noted that EEGSA is among the six middle compaoiieee sample. Second, the nature
of distribution businesses means production perdmecea does not change significantly
with size therefore the results submitted are stilimpletely validi%46 Dr. Barrera
likewise argues that many of the companies in theple are not appropriate for
comparison with EEGSA as they do not use the “VN&hod” to determine the capital
base value. The most relevant case is that of Bfaziwhich Dr. Barrera states that the
method used is optimized replacement cost and diepee replacement cost. As Mr.
Damonte explains in detail, the values includedh@ benchmarking study are those
corresponding to capital base without depreciattbat is, gross. Therefore, they are
perfectly comparable with those of EEGSA since tamyvalued with a VNR criterion,

optimized and before depreciati&fit?

1043

1044

1045

1046

1047

Ibid., pars. 330-331.

Ibid., pars. 332-348.

Barrera Expert Report, pars. 237-288pendix CER-4.

Damonte Rejoinder Expert Report, paragraph 3@pendix RER-5.
Ibid., pars. 364-378.
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In sum, it is clear that TGH fails to refute therweclear evidence Guatemala has
submitted to demonstrate that Sigla tariffs areamdy in line with those of El Salvador,
a company used in the privatization as referendx tBeEGSA's tariffs, but also that its
VNR is consistent with the average VNRs of 67 conigmin the region. Even if some
of Dr. Barrera’s criticisms of Mr. Damonte’s bencmking were legitimate (which
Guatemala has proven not to be the case) this woatldundo the fact that the VNR
sought by EEGSA in its July 28 study and applied®H in its damages calculation is
grossly disproportionate with any regional averémeover 124 percent).

12. The 2008-2013 tariffs, fixed in conformity with theLGE, attracted buyers

for TGH shares
In its Counter-Memorial, Guatemala noted that afte issuance of the new tariff
schedule, TGH received US$ 605 million for 100 patcof DECA Il shares (this price
included the buyer’'s assumption of the debt of DECANd its subsidiariesP4® Even
more relevant, by selling control of EEGSA to amotlioreign investor, EPM, the
Consortium members characterized the company dessothan: “EEGSA, one of the
best and most solid companies in the counit¥$?’Likewise, buyers praised the acquired
company and confirmed that they had purchaseddh®any on the basis of the tariffs
established by the CNEE without expecting additideuaff increaseg$950

In its Reply, however, TGH argues that, due to26@8-2013 tariff schedule, TGH had
to sell a business that was in trouBfg.As evidence that they had decided to sell as a
consequence of the alleged measures, TGH citeexhef the minutes of the Board of

1048

1049

1050

1051

Counter-Memorial, pars. 445-448 the case of EEGSA, the assumed debt was US$rBiflién. See
Binding Offer submitted by Empresas Publicas de élled E.S.P. to Iberdrola Energia, S.A., TP de
Ultramar LTD and EDP—Energias de Portugal, S.Argie® with omissions), October 6, 20EXhibit
C-352 Exhibit 2.

Deca Il — Management Presentation, September, Zxtibit R-127, p. 22

“We won't wave a flag, we respect people’s rdoBrensa Libre October 23, 201&Exhibit R-133, and
letter from EPM to Iberdrola regarding the non-limgpoffer, July 26, 2010Exhibit R-126. It should be
clarified that TGH'’s acceptance of the offered prikas based on a favorable opinion issued by iGiti,
financial advisor, which excluded any tariff incsea prior to 2014sgeLetter from Citi to the Directors
of Teco Energy, Inc., October 14, 20Exhibit R-128.

Reply, par. 219.
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Directors’ meeting approving the sale. Those misugad as follows: “the Guatemalan
government regulator, acting outside the processsgpibed in the Guatemalan
electricity law, imposed a significant reductiontbé tariff rate for distribution (VAD)
on EEGSA in its rate case in August 2008, the suilgethe CAFTA claim...2052 First

of all, it is clear that the minutes of TGH’s BoastiDirectors’ meeting of October 14,
2010 were prepared after TGH had sent its Noticeteiht on January 9, 2009 and just
before this arbitration case started on October2B@0. Thus those minutes took into
account the arguments that TGH would make in thiegeding, which were explicitly
mentioned in the minutes. Second, the evidence stisw/s that TGH sold its stake in
EEGSA due only to the company’s interest in focgsan its generation assets and not
because of the alleged measures adopted by Guat¥h¥dh the same context, TGH’s
partners, Iberdrola and EDP, confirmed to theirrashalders that the sale of EEGSA
responded exclusively to corporate policies that hathing to do with EEGSA’s tariff

review process in 200854

1052 Reply, par. 222.
1053 Teco Press Release, “TECO Energy reports thiadtguresults,” October 28, 201Bxhibit R-134, p. 1.

1054 |berdrola explained to its shareholders that tie sf EEGSA was due to the need to
ensure that there was capital available to makesiments in Mexico and Brazil:

The objective of IBERDROLA is to focus on its La#ftmerican presence
in Mexico and Brazil, which have become key cowstrin the future
growth of the Group, as this is one of the mostaiyit regions of the
world [...].

The sale of investee companies in Guatemala ise@in IBERDROLA's
investment plan, the purpose of which is to mamthe Group’s financial
strength, optimize capital structure and ensure ghee of investments
committed to the markets.

The operation transaction is in addition to othensiounced in 2010 by
IBERDROLA [...] in the United States, [...] in Chilend in [Guatemala].

Press Release of Iberdrola Energia S.A., Octobe2@,Exhibit R-132 (Emphasis added).

For its part, EDP explained that the sale wasria With its strategy to divest non-strategic asadich
the company could not control. EDP told its investo
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TGH argues that as a result of the tariffs esthbtisfor 2008—-2013, EEGSA received
substantially less than what it should have reckibad the July 28 study been
approved955 As explained in detail in Section V.E.10 aboves fluly 28 study was not
contemplated within the regulatory framework anitected a VNR and VAD that were

highly overvalued and were thus not suitable fatirsg tariffs.

As further evidence of the supposed effect of 188822013 tariffs on its investment,
TGH refers to the reduction in the ratings that EAGreceived from rating agencies
after the tariffs were approved in 20098% What TGH conveniently does not report is
that EEGSA’s ratings actually improved substantialhce the issuance of these reports
even though there was no change in the tariffseddd international risk analysts have
recognized the negative impact of the high degfdgigiousness of Iberdrola and TGH
in the management of EEGSA. Thus, the rating ag®tmydy’s has upgraded the rating
of EEGSA’s prospects as a result of the “expectathbny” between the company and
the CNEE, especially “given the litigious relatibis that had developed between
EEGSA’s previous owners” and the regula®r. The rating upgrade caused by the
departure of Iberdrola and TGH only confirms theaegy of Guatemala’s assertions
regarding the litigious and abusive attitude additg EEGSA under the control of its

shareholders during the tariff review process.

The reality is that, as indicated by Mr. Victor Ulie, Manager of Teco Guatemala, in
July 2010, “[Guatemala] is a market where the rudge clear [and] there is
certainty.”058 |n its Reply, TGH devotes four paragraphs, pleesshpport provided by

an expert (Mr. Alegria) and a witness (Mr. Gillg¢ttt try to explain the inexplicable:

1055

1056

1057

1058

The sale of these assets is in line with EDP'desisaof divesting non-core
assets, such as minority stakes with no synergigsather assets in EDP
and where EDP cannot have a relevant role in_theagement of the

company.
Press Release of EDP: “EDP sells its stake in DHCActober 21, 2010Exhibit R-130.

Reply, par. 221.
Reply, pars. 218-219.

“Moody’s notes improved relationship between ERGS8nd regulator.” Business News Americas,
December 14, 201&xhibit R-208.

“Price lowered on Tampa ContracBtensa Libre July 12, 2010Exhibit R-125.
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that what its manager said to the press is notyréale. According to TGH, that

statement had been made only to try to “save” drtbeir investments in the Alborada
electric power plant that allegedly had been thgesu of unfair and wrongful treatment
by Guatemald%s° Inasmuch as this arbitration proceeding is notpllaee to discuss the
measures alleged by TGH in relation to this elegiower plant, for which, moreover,
TGH has not made any claim, Guatemala will lingelf to presenting two reflections to
this Tribunal. First, the statement by Mr. Urruisavery clear and leaves no room for
doubt. Second, and even more importantly, if ttug, as alleged by TGH, that the Teco
Guatemala Manager made false public statementthéosole purpose of “reaching an
agreement” with the CNEE, this admission alone khbe sufficient proof of the lack

of seriousness and credibility of any assertiom & or its representatives.

13. TGH'’s allegation that there was no obligation to pblish the Tariff Schedule
before August 1, 2008 is false
The LGE states that the tariff schedules must réagna period of five year¥80 At
various points in its Reply, TGH questions whettieyr LGE imposes upon the CNEE
the obligation to approve tariff schedules eveme fyears, and in particular whether
there was an August 1, 2008 deadline for the CNEget EEGSA'’s tariff schedulés?!
According to TGH, this obligation should not existcause the LGE and the RLGE
provide in their Articles 78 and 99 respectivelatthf the new tariff schedule has not
been published by the expiration date of the tagtiedule, the CNEE can continue to
apply the previous tariff schedule with its own wmiment formula&®2 TGH’s

argument is false.

First, it must be said that the LGE and the RLGE&adly set out in several provisions

that the effective period of the tariff scheduldivg@ years!963 The main reason for this

1059

1060

1061

1062

1063

Reply, par. 227.

Counter-Memorial, pars. 174, 229, 267.
Reply, pars. 159-160.

Ibid, pars. 87—-88 and 160

LGE, Exhibit R-8, Art. 77: “The methodology for determination ofethariffs shall be revised by the
Commission every five (5) veafs.];” RLGE, Exhibit R-36, Art. 84. Effective Term of the Tariffs. The
supply costs for the calculation of the Base Tariffiall be calculated every five yearsd shall be based
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is that, under the principle of efficiency that emnpins the LGE, the tariff must reflect
the current actual cost of the system, including technologies that have emerged that
enable greater efficiency and economies of scadeadlow for a reduction in real terms
of the VAD. This obviously cannot happen with thegoing application of an out-of-
date tariff schedule, even if adjustment formulagi¢h have nothing to do with
efficiency principles) are applied. While it esiahkes that the tariff period is in effect
for five years, the last sentence of RLGE ArticB(8onveniently omitted by TGH) sets
forth the general principle in its last sentencaas/hen the new schedule must enter

into effect:

The schedule approved and published by the Conwnissi
shall govern as of the first day of the expiratmfnthe prior
tariff scheduleto64

The RLGE, however, provides for a contingency sofutif the tariff schedule has
expired and a new schedule has not been approveduntished (for example, because
the courts have halted its publication, or becabseCNEE has not fulfilled its legal
obligation to publish the schedule on time). Thasprecisely what is contemplated in
RLGE Article 99 which permits ongoing application of tariffs fratme previous five-
year period, with their adjustment formulas, if tAeatemalan authorities fail to publish
the new tariff schedule. What TGH fails to indicaédethat, even in such cases, these
tariffs are applicable only for nine months aftee e£xpiration of the period of validity of
the tariff schedule. The reason is simple; as expthby Mr. Colom, the LGE does not

encourage inefficient tariffs and Article 99 is amergency and undesired solution,

given that the obligation of the CNEE is to publikk tariff schedule every five years.

1064

on the structure of an efficient company; RL&xhibit R-36, Art. 95. Approval of Tariffs. The tariffs to
users of the Final Distribution service, their atiment formulas, the tariff structures determinsdaa
function of such tariffs, the disconnect and re@mircharges, shall be approved every five yeard, an
shall be effective for such peri¢d.]”. (Emphasis added).

RLGE, Art. 98,Exhibit R-36. Unofficial English translation. In its origin8jpanish text it reads:

El pliego aprobado y publicado por la Comision r&gi partir del
primer dia del vencimiento del pliego tarifario exbr.
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The interplay of RLGE Articles 98 and 99 on thisus is a common legislative
technique. Article 98 states the general rule (theffs should govern from the
expiration of the previous tariff schedule), andidle 99 provides for a contingency
solution in the event that the general rule is abserved (the continuation of the
previous tariff schedule adjusted for a maximun®ahonths). This is because, as set
forth in the same RLGE Article 99, “at no time dhedéctricity distribution to end-users
be carried out without a valid tariff schedule lgein force™065 As is evident, if TGH’s
argument that the CNEE was not obligated to pulthehschedule on August 1, 2088
accepted?66the last sentence of Article 98 would have nolleffect, as the provisions

of Article 99 would become the general rule.

The best evidence of the understanding of thisgabbn is reality. As Mr. Colom
confirms in his Supplemental statement, the CNEtl (@ll participants in the review
process) always understood that the setting of fieyear tariff schedule is an
obligation, the breach of which the Directors arecauntable%7 Proof of this is that, as
confirmed by Mr. Colom, never in the history of tRINEE has the extra period of
Article 99 been resorted to in order to set aftaghedule.

In addition, as Mr. Colom confirmed, despite thet flnat TGH now seeks to deny'q¢8
all those involved in the review process were awsdréne requirement to publish the

tariffs on August 1, 2008. This is confirmed by Mastos in his witness statement:

My financial proposal, which was incorporated imy contract
with the CNEE, was for the entire work of the Exper
Commission. It was clear to me from my discusswite Messrs.
Quijivix and Calleja that the Expert Commission’snkw would be
finished once EEGSA’s new tariff schedule was mitdd, which
was scheduled for August 1, 2008°

In his statement, Mr. Calleja confirms the statenuéMr. Bastos:

1065

1066

1067

1068

1069

Ibid, Art. 99.

Reply, par. 160.

Colom Supplemental StatemeAppendix RWS-4, par. 50.
Ibid.

Bastos ReplyAppendix CWS-7, par. 7 (Emphasis added).
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EEGSA seriously considered challenging Governmeotoid
No. 68-2007 following its enactment, but ultimatelgcided not
to do so, because we did not want to strain oaticgiship with
the CNEE prior to EEGSA’s 2008-2013 tariff revievalso was
informed by EEGSA’s lawyers that a final decisiomul not
have been rendered on any judicial challenge befibre
completion of EEGSA’s tariff review process on Asggul,
20081070

For his part, Mr. Maté has confirmed the same wtdading in his witness statement in

thelberdrola case:

Given that the Expert Commission had 60 calendgs deom
June 16, 2008 but the tariffs in effect at thatetiexpired on July
31, both parties agreed to request that the Ex@erhmittee
attempt to issue its opinion in sufficient timeasto establish the
new tariffs in accordance with such opinion beféwegust 1,
20081071

Thus, it is clear that the experts on the Experin@ission, EEGSA representatives
themselves, and the witnesses in this arbitratibshare the same understanding as the
parties: that there was an obligation on the pathe CNEE to publish the tariffs on
August 1, 2008. Although RLGE Article 99 includedmovision in the event that the
tariffs had not been published, the implementatibthis contingency procedure already
assumed a breach on the part of the CNEE of itgatibns to approve the new tariff

schedules within the period provided for underltizd.

TGH INSISTS ON TRYING TO “POLITICIZE " THIS CURRENT DISPUTE IN ORDER TO RAISE
IT TO THE INTERNATIONAL PLANE

In its Counter-Memorial, Guatemala denounced thengits by TGH to give a political
flavor to this dispute that it obviously does naivh, in order to give it an international

tinge1072 Thus, in its Memorial TGH had presented a distbrgtory referring to

1070

1071

1072

Calleja ReplyAppendix CWS-9, par. 10 (Emphasis added).

Iberdrola Energia S.A. v. Republic of Guatem#GS{D Case No. ARB/09/05 Casio), Witness Statement
of Luis Maté, par. 3Z:xhibit R-149.

Counter-Memorial, pars. 31-33.
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Guatemala’s pressuring and harassment of EEGSAitanekecutives?73 Guatemala
explained how the arrest warrant against two EE@R@cutives issued by a remote
provincial court of first instance as a result ad@nplaint from an individual had been
immediately (two days after issuance) revoked ley @ourt of Appeals in Guatemala
City.1074 Guatemala also explained that the CNEE’s Diredhaid themselves been the
object of similar complaints, which obliged themnake themselves available to the
court when required, in the hope that they woulddisenissed in due tim€75 Also,
TGH’s desperate attempt to raise this dispute @ ititernational plane included an
unusual claim that was intended (by mere allegatiotnout a shred of evidence) to link
the theft of a laptop from Mr. Calleja’s car in Germala City to action on the part of the
Government?76 TGH did not present any substantial evidencesrviemorial to prove
its “political” allegations, and neither has it @oso in the Reply.

In its Reply, TGH tries again. Although it barelgfers to the theft of Mr. Calleja’s
laptop, TGH again emphasizes the arrest warraninstgawo of its executives,
requesting that Guatemala explain the reasons Wway‘Attorney General’s Office”
asked for such a warral¥.’ It also adds a new politically tinged argumenis time, in
relation to the decision of the Constitutional GaefrFebruary 24, 2010, which reversed
the decision of the Eighth Civil Coufi’8 In this regard, Mr. Alegria argues that “the
two judges of the Constitutional Court who casissenting vote in the earlier case [i.e.
the first decision of the Constitutional Court, dlovember 18, 2009979 were not

1073

1074

1075

1076

1077

1078

1079

Memorial, pars. 200-219
Counter-Memorial, pars. 456-457
Ibid., par. 458.

Memorial, par. 206.

Reply, par. 212.

Ibid., par. 210

Decision of the Constitutional Court, Consolidht€ase Files 1836-1846-2009 November 18, 2009,
Exhibit R-105.
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selectedto be part of the Court hearing the latter case Ffebruary 24, 2010}080

Again, TGH’s arguments are not only unconvincing las explained below, also false.

Regarding the alleged criminal charges filed adain® of EEGSA’s executives in
Guatemala, because of certain private complaintsabgenerating company, TGH
requests that Guatemala explain the reasons whiAttmney General’s Office” would
have petitioned the Amatitlan Court for the armgatrantstos! First, it should be noted
that the alleged “Attorney General's Office” thaBH refers to is actually an agency of
the City Prosecutor’s Office, in other words a derdized and local entity. Also, it is
worth reiterating that there are a number of thitingg TGH fails to clarify: for example,
that when the aforementioned arrest warrant wagedsthe VAD tariff schedules had
already been in effect for almost a month. Furtleenthe complaint in question was
one of many complaints initiated by this privateitgn and they also affect the CNEE
officers, as explained by Mr. Mollé$82 Finally, the key issue in this matter, which TGH

fails to explain adequately, is that the arrestramirin question was withdrawn by the

Court of Appeals in Guatemala City within two daysits issuancé3 Thus it is

wrong for TGH to present such an action as pollicanged and connected to this
dispute, when the evidence (acknowledged by TGHIf)t884 shows that it was an
isolated event, driven by a local prosecutor’'saeffin a provincial court, which took
place when EEGSA's tariff schedules were alreadgffact, and that in any case was
straightened out by the courts of Guatemala City wurprising procedural promptness.
In any case, as explained in the Counter-Memonidlas was also the experience of the
CNEE’s own director$?8s the duty to submit to judicial proceedings is asvitable

consequence of living under the rule of law andgeering public service functions.

1080

1081

1082

1083

1084

1085

Alegria,Appendix CER-1, par. 80.
Reply, par. 208.
Moller Appendix RWS 2, par. 51.

Decision of the Third Chamber of the Court of Apfs, Amparo 52-2008 of September 2, 2(D8&ibit
C-301

SeeMaté,Appendix CWS-6, pars. 71-72.

Counter-Memorial, par. 458.
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491.

TGH’s opportunistic argument in this regard is ampattempt to politicize a technical

dispute, and it should be rejected.

Second, it is incorrect for TGH to allege that taothe judges of the Constitutional
Court (according to TGH, Mr. Mario Pérez Guerra Ifm] and Ms. Gladys Chacén
Corado), who cast dissenting votes in the decisiofNovember 18, 2009], “were not
selected” to be part of the Constitutional Couat theard the appeal against the decision
in the second trial, which was resolved by that i€au the decision of February 24,
20081086 |n the first place, this allegation contains a@es material falsehood. It is not
true that Judge Mario Pérez Guerra Roldavho in the decision of November 18, 2009

cast a dissenting vote on procedural groifi$ds-was absent from the decision of

February 24, 2010. As evidenced by the signatuge jgd the decision of February 24,
2010, Mr. Pérez Guerra Roldan voted in that desiseind did so against EEGSA

unanimously with the other judg&®s

So, the only judge who did not sign the second nueilgt was Ms. Gladys Chacén
Corado, but her absence was not out of the ordinrg judges of the Constitutional
Court are not “elected” by a higher authority asHl'@isleadingly suggests, rather there
is a system of appointing incumbent and alternadggs, common to most legal systems
in the world. Indeed, according to the Law of Cansibnal Relief, Habeas Corpus and
Constitutionality (LAEPC)89 there is no requirement that all judgments of the
Constitutional Court must be signed by the incunilpgaiges, as the alternate judges can
be called upon to fill absences and temporary waearof the incumbent judges. In the
case of Ms. Chacon Corado, her temporary absensenated in the decision of the

Constitutional Court, prior to the decision of Fedmy 24, 2010, whereby her alternate,

1086

1087

1088

1089

Reply, par. 210.

It should be clarified that the dissenting votéMs. Pérez Guerra Roldan in the decision of Novemt
was based on procedural issues, as this judge atdahged in his vote that he shares the view thatthe
[CNEE] that is empowered to determine the taridfeliectricity service end-users and that the ‘apihof
the Expert Commission is not bindin§eeDecision of the Constitutional Court, November 2809,
Exhibit R-105.

Decision of the Constitutional Court, Case F#338-2009, February 24, 201Bxhibit R-110, p. 37.

Decree No. 1-86, Amparo, Habeas Corpus and Qotistiality Act, January 8, 1986, Arts. 150 and 179
Exhibit R-163.
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VI.

493.

494,

495.

Mr. Vinicio Rafael Garcia Pimentel, was authorizedbe a part of the quorum of the

Constitutional Court for that decisidfgo

In conclusion, TGH continues to present facts misleading or directly false manner in
order to give the false impression of a politicattiptivated persecution of EEGSA,
orchestrated by the Government. Again, the lack obncrete basis for its allegations is

easily exposed.

TGH HAS NOT SUFFERED ANY LOSS

The Tribunal should dismiss TGH'’s claim, first besa the Tribunal lacks proper
jurisdiction, and even if there were jurisdiction hear the merits, TGH has not
presented a single violation of the single standlaird/okes: the international minimum
treatment standard. Furthermore, TGH incorrectigrprets, as a matter of domestic

law, the regulatory framework applicable to théftaeview.

However, even if TGH had a point (which it does)ndiGH cannot present any
demonstrable loss, as explained in the Counter-Miaand is reiterated belo9!

Proof that TGH suffered no loss is that the markeDctober 2010 confirmed a sale
price for TGH’s shares in EEGSA that did not diféegnificantly from the amount that

TGH would have obtained in the absence of the etlageasures.

The key issue between the parties in the calculaifahe alleged losses is the value that
EEGSA and of TGH’s shareholding in EEGSA would haae had the CNEE had not
used the Sigla study to set tariffs. This is theakded value in théut for scenario. The
alleged losses are calculated by subtracting thisevfrom the so-called value in the
actual scenario. Both parties in practice agreevbat the actual value is, in particular

because the “at arm’s length” sale of EEGSA toialtparty is the best reference for

1090

1091

Decision of the Constitutional Court, Case F8338-2009, February 24, 201Bxhibit R-110, p. 2.
Counter-Memorial, pars. 591-626; Mr. Abdala and Sthoeters Expert Repoftppendix RER-1.
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497.

498.

that valuel©92 Therefore, the question to be considered is wieyettare differences in

thebut for scenario.

In his supplemental expert report, TGH’s expert Mlaczmarek calculates thmit for
value and the alleged loss, in a self-referencirapmer, assuming axiomatically and
without question that its position on technical dimdncial aspects of the tariff review
were correct. TGH has not presented any alternateulation that could verify their
analysis, unlike Messrs. Abdala and Schoeters wesepted the RAB as verification of
the VNR corrected by Mr. Damontg®3

Therefore, TGH’'s calculated alleged loss suffemmfrfundamental flaws that render it
invalid, which contain the same basic mistakes @HTs interpretation of the regulatory
framework. These mistakes result in a highly owareged VNR and a conceptually
incorrect FRC, inasmuch as it excessively remurerBEGSA and TGH. All this results in
a VAD and therefore tariffs that are much highemtlhe correct ones. Messrs. Abdala and
Schoeters of Compass Lexecon provide correctianaiedl as alternative valuation methods
that prove the practical non-existence of any alie¢psses. These points are developed

below.

THE BUT FOR CALCULATION BY MR. KACZMAREK IS SELF -REFERENCING AND HAS NO
REAL TECHNICAL -FINANCIAL SUPPORT

According to TGH, the CNEE should have approvedttrdfs based upon the Bates
White tariff study of July 28, 2008 instead of tBgla study. Consequently, its expert
Mr. Kaczmarek calculates thmut for value of TGH’s shareholding in EEGSA, i.e. the
value without the measures of which the CNEE isised, on the basis of that stUd$t

In its Memorial, TGH gave no technical or financedplanation as to why the Bates

1092

1093

1094

Mr. Abdala and Mr. Schoeters Rejoinder Expert@®ep\ppendix RER-4, par. 32.
Ibid, pars. 24, 45-50.

Mr. Kaczmarek Reply Expert RepoAppendix CER-5, pars. 56-103; Mr. Kaczmarek Expert Report,
Appendix CER-2, par. 153 and Chapter IX.
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500.

501.

White study of July 28, and not the Sigla studyswee correct on&¥9 It took the Bates

White study and went no further.

In its Counter-Memorial, Guatemala exposed thisals deficiency: the absence of any
technical or financial support that could justifiget adoption of the Bates White
study109% TGH realized this and, in its Reply, has submittieel expert report of Mr.
Barrera to justify this approach. But the inevieabbnclusion of this exercise should be
noted: the Barrera report is a preconceived arslysstarts from the result, the Bates
White study of July 28, and constructs a tailor-mahalysis to support t It is no
coincidence that Mr. Barrera limits himself to makia staunch and uncritical defense
of the Bates White study.

Therefore, TGH continues to accept the Bates Watiidy of July 28 as an untouchable
dogma upon which the 2008 tariffs should have bsstn There is no truly genuine
analysis of its validity, nor a “fallback” positionor the slightest questioning of that
study. Then, also without questioning, Mr. Kaczrkamses the same study as his basis
for determining théut forvalue of TGH’s shareholding. In other words, thereise is
entirely self-referencing: the Bates White studyhis undisputed input, and there is no
independent technical and financial exercise thailcc prove that this study and

consequently Mr. Kaczmarek’s valuation is correct.
As explained by Messrs. Schoeters and Abdala,gim taport:

The reasons provided by NCI [Kaczmarek] to contingag
a VNR that is too high and an inappropriate [FR®&hich
fails to accurately calculate the effect of depmons, seem
to adjust to its legal interpretation of the claiwhich
determines the alleged damages under a tariffngettiat
follows the Bates White study of July 2008, irrespee of
whether or not such study includes valid, full easonable
recommendations from the regulatory or economiwp@nt.
Amongst the multiple arguments raised by NCI, wenfib no
valid explanation from the regulatory or economiewpoint
that upholds the reasonability of the recommendatio

1095

1096

Counter-Memorial, par. 522.

Ibid.
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503.

504.

505.

deriving from the application of the Bates Whitadst of July
20081097

TGH'’s position stands in stark contrast to thaGofitemala and its independent experts,
Mr. Damonte of Quantum, and Messrs. Abdala and $&hoeters. Instead of blindly
adopting the position of the CNEE and the SiglalgtiMr. Damonte reconsiders the
Bates White tariff study issued in accordance wite provisions of the regulatory
framework at May 5, 2008, and corrects it to adslitbe Expert Commission opinion
and other deficiencies. On this basis, Messrs. &en® and Abdala conduct their
valuation of TGH’s shareholding based upon thédfsatihat would have applied intaut

for scenarid.098

Consequently, the analysis by Messrs. Abdala amdelers is not self-referencing, but
rather based on the technical and financial amalhysi Mr. Damonte, entirely
independent of the CNEE’s position in the tariffiesv. On that basis, experts Messrs.
Abdala and Schoeters conclude that the value of $@GHareholding in aut for
scenario is virtually equivalent to (i) the valuetained by applying tariffs according to
the Sigla study and (ii) the value that TGH obtdine selling its shares to EPM in
October 2010. This conclusion establishes theoredseness of the tariffs approved by
the CNEE using the Sigla study and that, if therany loss, it is almost rip9°

MR. KACZMAREK 'S CALCULATION IS BASED ON AN OVERVALUED VNR AND AN
INCORRECT FRC

By accepting the Bates White study of July 28 withquestion, Mr. Kaczmarek’s
calculation replicates the same mistakes fountdanh ¢tudy, mainly the overvalued VNR
and an incorrect FRC. These two issues are eskeastithey render the VAD, and
therefore the tariff level that Mr. Kaczmarek caless in his projections for tHaut for

scenario, completely incorrect and useless.

As Messrs. Abdala and Schoeters explain in theworse report regarding the VNR:

1097

1098

1099

Mr. Abdala and Mr. Schoeters Rejoinder Expertdeg\ppendix RER-4, par. 6.
Ibid., pars. 20-31.
Ibid., pars. 15, 41-44.
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507.

As regards the asset base value, NCI interpretghiba
VNR of US$ 1,102.2 million as of December 2006
calculated by Bates White in July 2008 is the adégu
VNR that the CNEE should have adopted had the
measures not been implemented. We disagree wgh thi
opinion. As shown by engineering expert Mario
Damonte, the VNR of that exercise has errors and
omissions in the implementation of the opinion
provided by the Expert Commission (“EC”) and, thus,
the CNEE could not have used it as a valid and
reasonable alternative to set tariffs. The VNR @nésd

by NCI in its two reports and used as base scefmario
its damage model exceeds the VNR calculated by
Damonte by 67%, which mainly causes the Value-
Added for Distribution (“VAD”) calculated by NCI in

its but-for valuation exercise to be 96% and 44% higher
than our calculations for low voltage and medium
voltage, respectiveli£oo

Regarding the FRC, the error in the Bates Whitelystaf July 28 adopted by Mr.
Kaczmarek is assuming that EEGSA can receive retusgardless of the real
depreciation of the VNR, calculating only the depm&on for the five-year period,
which over-compensates EEGSA and TGH. As Messrdalaband Schoeters explain:

Considering only the expected depreciation of the-f
year period, instead of the accumulated depreaaifo
assets upon review, results in a CRF that overagtsn
the company’s investment throughout the usefuldife
its assets. This can be easily shown through the ne
present value test (“NPV”). This simple test estddds
that the NPV of the tariffs to be received by the
regulated company during the useful life of itsetsss,

ex ante equal to the initial VNR. Using the NPV test,
we showed in our First Report that the scheme
proposed by the EC overcompensates the invé&stor.

Mr. Damonte explains these errors in detail inregort, as has already been explained

abovell02

1100

1101

1102

Ibid., par. 4.
Ibid., par. 29.
SeeSection V.E.10.
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5009.

510.

IF MR. KACZMAREK 'S MISTAKES ARE CORRECTED, THE ALLEGED LOSSES DISAPPEAR

By correcting the above errors in Mr. Kaczmarekialgsis, the alleged losses identified
by this expert—both lost “historical flows” for thgeriod August 2008 to the sale in
October 2010 and the future losses for the suppassdease in value of TGH’s

shareholding due to lower inflows from that poiotviard—virtually disappear.

Messrs. Abdala and Schoeters illustrate the redulbe adjustments in the following

table1103

EEGSA Valuation (as of 21-0ct-10)
FFD Citibank EBITDA pro-rata

Historical Cash Flows

Future Cash Flows

13.8
123.1

Enterprise Value 584.9 582.0 5182
EEGSA Net Debt 876 876 876
Equity Value 507.3 494 .4 430.6
Equity Value of TGH (24.26%) 1231 120.0 104.5

24.4
120.0

24.4
104.5

Total

Total Alleged Damage to TGH

136.9

144.3

0.0

128.8

81

As can be seen, the alleged loss would range fetmden zero and US$ 8.1 million. As
is also observed, in the short-term, namely wipeet to the historical flows between
August 2008 and October 2010, EEGSA and TGH not bave not suffered losses, but
rather have experienced increased inflow. The reé&saimple: in the actual scenario
EEGSA invested less, making greater funds availdbeshareholders. As Messrs.
Abdala and Schoeters explain:

The main reason why the alleged historical damage i
negative is that, as we explained in our First Regpo

1103

Mr. Abdala and Mr. Schoeters Rejoinder Expert@®ep\ppendix RER-4, par. 78, Table VI
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from the effective date of the new tariff scheduie
August 2008, the investment expenses incurred by
EEGSA significantly decreased, thus creating
considerable cash savings. During the first two
regulatory years (from August 1, 2008 to July 31,
2010), total investments according to the financial
statements, were at least US$ 33.9 million lowanth
those estimated by Sigla for those two years (and,
therefore, than those compensated through thdsbarif

If this figure is multiplied by TGH’s share of 246%,

we conclude that TGH had an investment “saving” of
US$ 8.2 million. This saving explains a large pmmtdf

the US$ 10.6 million of negative historical damage.

[...] Thus, what this result, which NCI considers
anomalous, explains is that the company under the
actual scenario decided to invest much less thaseit

to and less than what had been estimated in tifé tar
studies. While we cannot determine whether the
shareholders’ decision to leave the business was a
consequence of the alleged measures, as claimed by
NCI, if that was the case, it should come as nprse

that shareholders maximized their returns by
distributing the cash available (i.e., dividends3tead

of investing in the networkl0o4

511. In order to provide the Tribunal an objective pagtans to judge the reasonableness of
the results obtained by Messrs. Abdala and Schmdtezse experts compare the tariffs
determined in their valuation with (i) those of @amgparable company in El Salvador,
and (i) the tariff-based accounting metHégh. Mr. Kaczmarek devotes barely two pages

to these two parameters, essentially without nefuthe analysis of Messrs. Abdala and

Schoeterg106

512. In their supplemental report, Messrs. Abdala ankdoBters present an additional proof
of reasonableness by calculating the IRR [interagd of return] prospectively at the

1104 |pid., pars. 70-71.
1105 |pid., pars. 41-50.
1106 Mr. Kaczmarek Reply Expert Repofppendix CER-5, pars. 166—173.
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514.

515.

time of the 2008 tariff review which results in alwe of 7.3%, in line with the

regulatory requirement of 7%97

MR. KACZMAREK ’S VALUATION BY COMPARABLES IS PROFOUNDLY WRONG

Mr. Kaczmarek again commits fundamental errorsignvialuation by comparables that
he uses in support of his calculation of allegextés. Among his basic mistakes are: (i)
considering a reduced number of observations;u6ihg remote comparables having
different characteristics than EEGSA; and (iii) magng the results by giving greater
weight to higher-value samples in order to intemdity create an outcome that is also
artificially higher for EEGSA. Finally, the use dhe EBITDA obtained by Mr.

Kaczmarek through his valuation by FCF [Free CakiwF which is over-valued,

further increases the result of his valuation byparables.

Mr. Abdala and Mr. Schoeters illustrate the eash wihich the study can be corrected
simply by, for example, excluding one or two samsplas shown in the following

table1108

EEGSA Enterprise Value

Valuation Method .
NG Removal of Highest
Observations

1 abs. 2 obs.

Publicly-Traded Companies 1,528.3 1,086.9 693.5

Change -29% -55%
Transactions 1,767.9 1,392.5 1,040.0

Change -21% -41%

In other words, the results can easily vary betwddfo and 55%; ergo Mr.

Kaczmarek’s analysis lacks credibility.

1107

1108

Mr. Abdala and Mr. Schoeters Rejoinder Expempdte Appendix RER-4, pars. 65-67.
Mr. Abdala and Mr. Schoeters Rejoinder Expert@ep\ppendix RER-4, par. 35, Table II.
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516. Messrs. Abdala and Schoeters illustrate the eagewbiich the study can be corrected

using the median of the sample presented by MrziKacek and using the EBITDA of

the valuation by corrected FCF. After these coroast the results are in line with the

valuation by corrected FCF by Messrs. Abdala antio8ers. These results are

presented in the following tabl&®®

e EtosAmmerprsevave
Scenario Comparable Public Companies |
But-For Scenario
Multiple [l 8. 14x 6.63x 9.42x 7. 36x
EEGSA EBITDA [b] 187.7 859 187.7 85.9
Enterprise Value [c]=b*a 1,528.3 569.8 1,767.9 6325
Actual Scenario
Enterprise Value [d] 521.2 518.2 602.8 518.2
Alleged Future Damage toTGH  [e]={c-d}*24.26% 244.4 12.5 282.7 271.7
Alleged Historical Damage to TGH [f] 211 (10.8) 211 (10.8)
Total Allege d Damages to TGH [g]=e+f 265.5 2.0 303.8 17.2
E. MR. KACZMAREK 'SIRR 1S ALSO INCORRECT . CALCULATED CORRECTLY ,EEGSA’s

IRR IS CONSISTENT WITH THE REGULATORY FRAMEWORK

517. Mr. Kaczmarek tries to prove that in order for T@&Hobtain an internal rate of return

(IRR) of around 7%, as required by the regulatorgmiework according to Mr.

Kaczmarek himself, the tariffs should have beers¢hion the Bates White study of July

28; but that, without them the IRR is close to Zét® Mr. Kaczmarek’s analysis is

completely incorrect, for several key reasons tatsrs. Abdala and Schoeters have

identified in their report111

€)) Mr. Kaczmarek refers to an IRR of the shareholdérich the regulatory

framework simply does not contemplate. The regwatisamework

refers to an IRR of the distributor, in this cage@SA;

1109 |pid., par. 39, Table IIl.

1110 Mr. Kaczmarek Reply Expert Repofippendix CER-5, pars. 142—-161.
1111 Mr. Abdala and Mr. Schoeters Rejoinder Expert@®gg\ppendix RER-4, pars. 51-67.
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518.

(b) Mr. Kaczmarek includes not only the activities thed compensated with
the VAD but also includes activities that are naivered by the
regulatory framework under discussion, that iseguatated activities, so

they are unrelated to the alleged measures;

(c) Mr. Kaczmarek calculates the IRR from 1998, anddfoee covers a
period for which the EEGSA results cannot be aited to the CNEE’s

2008 tariff review that is at issue in this case;

(d) Mr. Kaczmarek takes into account, for his IRR, gnee offered in the
tender, when nothing in the regulatory frameworknpts this. The
regulatory framework refers to the return on theR/Nvhich is a totally
different concept from the price paid in the prization of EEGSA. If
the latter was too high, this is a business risk attributable to the

CNEE.

By making these very simple corrections, it becoriear that EEGSA’s IRR is in line

with the regulatory framework given the parametased by Messrs. Abdala and
Schoeters, yet in Mr. Kaczmarek’s analysis (in otwerds had the tariffs of the Bates
White study of July 28 been applied) the IRR wobblive been more than twice as

high 1112

i Capital Base |
Prospective Internal Return Rate
VNR Damonte RAB

But-For Scenario
A&S Valuation Model 7.3% 7.6%
NCI Valuation Model 16.0% 16.6%
1112 |bjd., Table V.
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F. PRE- AND POST-AWARD INTEREST

519. Mr. Kaczmarek objects to the application of thé&4fiee rate from the time that TGH
disposed of its indirect shareholding in EEGSA. dMesAbdala and Schoeters explain
clearly why this ought to be the applicable rate:
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VII.

520.

From the valuation date onwards, we consider
appropriate to update the alleged damage usingske
free rate because we understand that TGH voluptaril
disposed of its indirect participation in EEGSA and
therefore, was not exposed to the risk of operatiay
company from then onwards [...]

[..]

NCI argues that a higher rate than the risk-free ra
should be used to update the historical and futaves

of the valuation. For the period in which claimawese
subject to EEGSA’s operating risk (i.e., befordisgl
their share), we have no theoretical disagreemeitis
NCI. However, if the Claimant sold its share in the
business voluntarily, we do not believe it is addguo
apply a risk-adjusted rate, because from Octobé&f 20
onwards the Claimant was not subject to the riskbe
electricity distribution business in Guatemala. AAls
uncertain is whether, in the absence of the alleged
measures, Claimant would now still have a partiogoa

in EEGSA. Since Claimant willingly decided to cease
being exposed to EEGSA's risks, it is not entitted
obtain returns related to the operation of an atect
power distribution company.

As regards post-award interest, we disagree withidNC
suggestion that interest should include a premiom f
the risk of collection. We understand that even nvhe
from the economic perspective there might be an
alleged risk of failure to collect the award, suddk is

not generally taken into account when setting this
rate111s

PRAYER FOR RELIEF

The Republic of Guatemala respectfully requeststtha Tribunal:

€)) DECLARE that it does not have jurisdiction over thispute submitted by TGH
and/or that TGH’s claim is inadmissible;

1113

Ibid., pars. 81, 83, 84.
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(b)  Alternative to (a) above, REJECT each and every@ng&GH’s claims on the
merits;

(© GRANT any other compensation to Guatemala thatTihleunal deems to be
opportune and appropriate; and

(d) ORDER that TGH pay all the costs of this proceedingluding the costs of
Guatemala’s legal representatives, with interest.

Respectfully presented by the Republic of Guateroal&eptember 24, 2012.

Alfredn Skinner Flee Eodolfo Salazar
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