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l. Background
A. Procedure

1. On July 20, 2007, the International Centre for Settlement of Investment Disputes
(“ICSID” or the “Centre”) received a Request for Arbitration (“the Request”) dated July
6, 2007, presented in Spanish (“Solicitud de Arbitraje”) and submitted by Urbaser S.A.
and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuergoa (“Claimants”
respectively “Urbaser” and “CABB”) against the Argentine Republic (“Argentina” or
“Respondent”). The Claimants submitted the Request pursuant to Article X of the Agree-
ment on the Reciprocal Promotion and Protection of Investments between the Argentine
Republic and the Kingdom of Spain signed on October 3, 1991 (“Argentina-Spain BIT”
or “the BIT”).

2. On October 1, 2007, the Acting Secretary—General of ICSID registered the Re-
quest and notified Claimants and Respondent (the “Parties”) of the registration.

3. The Parties agreed to waive the nationality requirement as provided in Article 39
of the ICSID Convention (the “Convention”). Respondent selected the formula provided
for in Article 37(2)(b) of the Convention regarding the constitution of the Tribunal.
Claimants agreed to this choice, subject to the provisions of Article 38 of the Convention.

4, On December 18, 2007, Claimants appointed a Spanish national as arbitrator and
proposed the designation of another arbitrator as president of the Tribunal. Respondent
rejected the latter proposal on December 28, 2007, and suggested another candidate as
president of the Tribunal. Claimants objected to this new proposal on January 3, 2008.
On February 15, 2008, Respondent appointed an Argentine arbitrator and advanced a new
proposal for president of the Tribunal. Because both arbitrators proposed by the Parties
shared the nationality of Claimants and Respondent, respectively, pursuant to Article 39
of the Convention the agreement of all parties was required to confirm these appoint-
ments. On June 18, 2008, Claimants rejected both of Respondent’s proposals.

5. On September 29, 2008, Claimants withdrew their initial appointment of an arbi-
trator and instead appointed Professor Pedro J. Martinez-Fraga, a national of the United
States of America, as Arbitrator. The Parties were informed on October 30, 2008 that
Professor Martinez-Fraga had accepted his appointment.

6. On December 18, 2008, Respondent stated that the Parties had agreed to accept
the appointment of a national of a party pursuant to Article 39 of the Convention. On
January 20, 2009, Claimants requested that the two remaining arbitrators be appointed by

1 Acuerdo para la promocidn y proteccion reciprocas de inversiones firmado por la Republica Argentina y
el Reino de Espafia el 3 de octubre de 1991.



the Chairman of the Administrative Council, one of them to serve as the Tribunal’s pres-
ident. By letter dated February 13, 2009, the Centre confirmed that in the absence of an
agreement between the Parties, no party could designate an arbitrator having the nation-
ality of either Party.

7. On February 23, 2009, Respondent appointed Sir lan Brownlie, a national of the
United Kingdom, as arbitrator. On February 26, 2009, the Centre confirmed that Sir lan
had accepted his appointment.

8. On May 26, 2009, Respondent rejected and Claimants accepted a proposal by the
Centre for the appointment of the president of the Tribunal. The Centre made a new pro-
posal on June 9, 2009. On June 16, 2009, Claimants accepted and Respondent rejected
the proposal. The Centre made another proposal on July 10, 2009, which the Parties re-
jected on July 17, 2009.

Q. The Centre then considered Claimants’ earlier request to have the third presiding
arbitrator appointed by the Chairman of the ICSID Administrative Council as provided
for in Article 38 of the ICSID Convention and Rule 4 of the ICSID Arbitration Rules. By
letter dated July 30, 2009, the Centre informed the Parties that it intended to propose the
appointment of Professor Andreas Bucher, a Swiss national and a member of the ICSID
Panel of Arbitrators, as the third arbitrator and President of the Tribunal. In an additional
letter dated August 21, 2009, the Secretary-General of ICSID concluded that the Re-
spondent’s objections to the proposed appointment were not compelling.

10.  On August 25, 2009, Respondent agreed to the appointment of another Swiss na-
tional that the Centre earlier had suggested and to which Claimants had agreed on May
26, 2009. When the Centre stated that it was going to seek this appointee’s acceptance,
on September 1, 2009, Claimants stated that their earlier acceptance was no longer in
effect and that they were opposed to Respondent’s attempt to have Professor Bucher’s
designation replaced upon its unilateral initiative.

11.  On October 13, 2009, the Parties were informed that the Chairman of the ICSID
Administrative Council had appointed Professor Andreas Bucher as the President of the
Tribunal. On October 16, 2009, the Parties were further informed that Professor Bucher
as well as Sir lan Brownlie and Professor Pedro J. Martinez-Fraga had accepted their
respective appointments and that accordingly, the Tribunal was deemed to be constituted
and the proceedings to have begun on that date.

12.  In view of the first session of the Tribunal that was envisaged to be held in Paris
on December 16, 2009, the Parties submitted an agreement on multiple issues listed on
that meeting’s provisional agenda. By letter dated December 10, 2009, the Tribunal of-
fered additional suggestions for the Parties’ consideration. As the Parties were making



progress in resolving outstanding issues, the meeting in Paris was cancelled, based on the
expectation that agreement would be reached on the outstanding issues listed on the pro-
visional agenda within a few days between the Tribunal and the Parties.

13.  OnJanuary 3, 2010, Sir lan Brownlie passed away. Pursuant to Arbitration Rule
10(2), the proceeding was thus suspended and the Argentine Republic was invited to ap-
point an arbitrator.

14.  On February 26, 2010, the Argentine Republic appointed Professor Campbell
McLachlan QC, a national of New Zealand as arbitrator. On March 8, 2010, the Centre
informed the Parties that Professor McLachlan had accepted his appointment and that
therefore, in accordance with Arbitration Rule 12, the proceeding resumed the same day
from the point it had reached at the time the vacancy occurred.

15.  On March 18, 2010, Claimants filed with the Centre a Proposal to disqualify
(“Propuesta de Recusacion” or the “Proposal’’) Professor McLachlan as Arbitrator pursu-
ant to Article 57 of the ICSID Convention. The same day, the Centre confirmed receipt
of the Proposal and declared that in accordance with Arbitration Rule 9(6) the proceeding
was suspended until a decision on the Proposal for disqualification was taken.

16.  On April 16, 2010, Respondent filed a submission in response to the Proposal.
Invited thereupon to make his own statement on the matter, if any, Professor McLachlan
submitted such statement by letter dated May 5, 2010. The Parties all filed a further re-
sponse to this statement on May 14, 2010.

17.  Considering the Proposal for disqualification submitted by Claimants in accord-
ance with Arbitration Rule 9(4), Professor Pedro J. Martinez-Fraga, Arbitrator, and Pro-
fessor Andreas Bucher, President, decided on August 12, 2010 to dismiss the Proposal.

18.  Asof the date this Decision issued, i.e. August 12, 2010, the proceedings resumed.
By letter of August 18, 2010, the Tribunal raised remaining procedural issues. By their
respective statements of September 2, 2010, the Parties confirmed that all outstanding
items had been clarified and agreed upon. On September 23, 2010, the Tribunal received
the Parties’ joint Agreement on the issues included in the first meeting’s Agenda that had
been convened for December 16, 2009, both in Spanish and in English. By letter of Sep-
tember 27, 2010, the Tribunal approved the Parties’ Agreement on the issues listed on the
first meeting’s Agenda and declared the first session closed.



19. In accordance with the rules contained in that Procedural Agreement and within
the time limits fixed therein and later amended in part, the exchange of written submis-
sions started with the filing of Claimants’ Memorial on the Merits dated January 27, 2011.
The proceeding was then restricted to the examination of Respondent’s objections to the
jurisdiction of the Centre and the competence of the Tribunal. Each Party filed two sub-
missions on this matter in 2011. A jurisdictional hearing was conducted in Paris on Feb-
ruary 6-8, 2012.

20.  The Tribunal’s Decision on Jurisdiction was rendered on December 19, 2012.
Based on the reasons given therein, the Tribunal decided:

1. To reject all of Respondent’s objections and to assert that the Centre has
jurisdiction and the Tribunal has competence over this dispute.
2. The determination and attribution of costs in connection with this Decision

is reserved for a decision made by this Tribunal at a later stage of this proceeding.
This Decision is hereby incorporated in the present Award.

21.  Asaconsequence of this Decision and pursuant to the Parties’ Agreement on pro-
cedural issues, as amended from time to time by joint agreement, the Tribunal conducted
the merits phase of this proceeding. Together with Claimants’ first memorial included
already at the jurisdictional stage, the Parties filed submissions as follows:

- Memorial on the Merits dated January 27, 2011

- Counter-Memorial and Counter-Claim of the Argentine Republic dated
May 29, 2013

- Reply on the Merits and Answer to the Counterclaim dated November 15,
2013

- Rejoinder on the Merits and Counter-Reply of the Argentine Republic
dated March 25, 2014

Each Party filed supporting documentation together with the submission to which it re-
lated. The Parties’ submissions were presented in Spanish and completed by a translation
in English. A select number of the attached documents and legal authorities were provided
in English, either as originals or as translations.

On October 1, 2014, Respondent filed a request for production of documents, identified
through three separate lists, relating to (1) documents Respondent quoted but omitted to
present as annexes to its Rejoinder; (2) documents of a general nature, mostly relating to
the economic and social circumstances in relation to the provision of water and sewage
service in the Argentine Republic; and (3) documents apparently missing on Claimants’



file and/or quoted by their Witnesses or Experts but not submitted. After an exchange of
statements between the Parties, the Tribunal granted Respondent’s request by letter of
October 22, 2014, considering that a party should not be prevented from having access to
documents that were omitted so as to create a surprise if such documents were presented
shortly before the hearing.

Claimants provided the documents it was requested to submit (3rd list) by letter dated
November 3, 2014, to the extent they were available. Respondent made the documents it
suggested to submit (1st and 2nd list) available on its website at the same date.

In a further request dated November 3, 2014, Respondent asked for the production of the
Operator Agreement between CABB and AGBA of December 6, 1999. Claimants filed
this document by letter of November 7, 2014. Respondent was also requesting that Claim-
ants provide information as to whether they had entered into an insurance agreement in
connection with the investment in AGBA. Claimants replied that they had not signed any
such agreement, except for those imposed by the terms of the bid.

22.  The hearing on the merits was conducted in Paris on November 24-28 and De-
cember 1-4, 2014. The following Witnesses had presented written statements and were
examined on that occasion:

- Carlos Cerruti, presented by Claimants

- Eduardo Quijada, presented by Claimants

- Arnoldo Facchinetti, presented by Claimants

- Gustavo Dascoli, presented by Claimants

- Martin Bes, presented by Respondent

- Juan Antonio Hernando, presented by Claimants

- Guillermina Maria Beatriz Cinti, presented by Respondent
- Horacio Seillant, presented by Respondent

- Carlos Sergio Cipolla, presented by Respondent

23.  The following Experts had presented written statements and were examined on
the same occasion:

- José Luis Inglese, presented by Claimants

- Emilio J. Lentini, presented by Respondent

- Prof. Dr. Barry Eichengreen, presented by Respondent

- Leonardo Giacchino and Richard E. Walck, presented by Claimants

- José Pabo Dapena and German Coloma, presented by Respondent

- Prof. Dr. Ismael Mata, presented by Respondent

- Prof. Dr. Alberto B. Bianchi (Second Opinion), presented by Claimants
- Prof. Dr. Bernardo Kliksberg, presented by Respondent



- Prof. Dr. Benedict Kingsbury, presented by Respondent

Prof. Dr. Barry Eichengreen and Prof. Dr. Benedict Kingsbury, both presented by Re-
spondent, were examined through videoconference. All other Experts were examined in
Paris.

24.  In addition, a few Witnesses and Experts had submitted written statements but
were not examined before the Tribunal. Expert Alejo Molinari, presented by Respondent,
submitted two statements but was not able to join the hearing. Witness Eduardo A. Ratti,
presented by Respondent, submitted a statement but was not called to appear before the
Tribunal. The experts from the Universidad Nacional de General Sarmiento (UNGS),
presented by Respondent, submitted a report but were not called for cross-examination;
Respondent waived its call to have them examined before the Tribunal. Claimants did not
object to the Tribunal considering the witness testimony of these experts without their
appearance at the hearing.

25.  The second part of the hearing was devoted to the presentation of the Parties’
closing statements. At the end of the hearing, Respondent and Claimants declared that
they had no remaining objection in respect of the conduct of this proceeding since this
Tribunal’s constitution.

26.  The hearing held in Paris was recorded and a transcript was prepared both in Span-
ish (hereinafter: TR-S) and in English (TR-E). A jointly revised version of the transcript
was provided in February 2015. Copies of slides used by the Parties during their state-
ments were submitted to the Tribunal at the hearing.

27.  Complementary documentation was filed after the hearing in compliance with de-
cisions made on agreed terms by the Tribunal at the close of the hearing and further stated
in the Tribunal’s letter of December 5, 2014, as follows:

- English translations of a number of exhibits were submitted by Claimants and/or
Respondent on February 6, 2015, which were identified on a list prepared by the
Tribunal at the hearing and attached to the said letter.

- Submissions supported by reports of the Parties’ respective experts providing a
valuation of the Concession for 2000 and the first quarter of 2001, and for July
2006, respectively, taking into account three variables: (1) the cost of funding, (2)
collectability (realisation rate), and (3) expected profit. These submissions have
been submitted by Leonardo Giacchino and Richard E. Walck for Claimants and
by José Pabo Dapena and German Coloma for Respondent, both dated March 30,
2015.



28. In the said Tribunal’s letter, the question was left open whether the Parties, after
receipt of these submissions, might wish to consult in view of future work, either jointly
or through separate reply-reports. Noting that no consultation in view of work to be done
jointly did occur, the Tribunal accepted Respondent’s proposal made by letter dated June
2, 2015, to accept a possibility for each side to react to the report filed by the opposing
party by letter dated June 24, 2015, thus not retaining Claimants’ proposal contained in
their letter dated June 11, 2015 not to call for new reports but eventually to hold a new
hearing. The Tribunal included the possibility to proceed with the same exercise in respect
of the counter-claim raised by Respondent. The Tribunal maintained this directive in its
letter dated July 7, 2015, when replying to Claimants’ objections raised in their letter of
July 3, 2015. It further reserved the possibility of a second and additional exchange of
experts’ submissions in reply to the filings envisaged in the Tribunal’s letter of June 24,
2015. This further exchange was twofold: The valuation and regulatory experts submitted
briefs on July 30 (for Claimants) and 31 (for Respondent), 2015, followed by a further
reply by Claimants’ experts filed on September 30, 2015 and by Respondent’s experts on
November 13, 2015.

29. In light of these numerous submissions, the Tribunal will retain short designations
for each report, as follows:

- The Reports of Leonardo Giacchino and Richard E. Walck, presented by
Claimants, are designated as Giacchino/Walck I, 11, 11, IV and V, referring
each to its respective filing on January 27, 2011, November 15, 2013,
March 30, July 30 and September 30, 2015.

- The Reports of José Pabo Dapena and German Coloma, presented by Re-
spondent, are designated as Dapena/Coloma I, I, 11, IV and V, referring
each to its respective filing on May 29, 2013, March 25, 2014, March 30,
July 31, and November 13, 2015.

The Tribunal adopts the same method in relation to all other statements of witnesses and
experts, which are designated by the name of their author, completed by the addition of
“I” or “II” (or “lI” in case of Expert Bianchi), depending whether their statement was
filed together with the first or the second submission of the respective Party in relation to
the proceeding on the merits. The report of the experts from the Universidad Nacional de
General Sarmiento (UNGS) is designated by the name of this University.

30.  As agreed at the end of the hearing, Claimants and Respondent prepared, respec-
tively, post-hearing briefs both dated March 31, 2015.

31.  On August 24, 2012, the Parties filed with the Tribunal declarations regarding
their costs incurred respectively in this proceeding in relation to its jurisdictional phase.
On February 29, 2016, they further filed the same kind of declarations in respect of the



merits phase of this proceeding, followed by a short brief of Respondent on the matter of
allocation of costs, submitted on March 11, 2016, that caused Claimants to file a further
reply on March 18, 2016.

32.  The Tribunal had deliberations on December 5, 2014 and on January 19-21, 2016.
33.  The Tribunal declared the proceeding closed on August 17, 2016.

B. The dispute in short terms

34.  Summarized to its shortest expression, the dispute submitted to this Tribunal re-
lates to a Concession for water and sewage services to be provided in the Province of
Greater Buenos Aires. It was granted in early 2000 to Aguas Del Gran Buenos Aires S.A.
(AGBA), a Company established by foreign investors and shareholders, including Claim-
ants in the present proceeding. Claimants assert that they faced numerous obstructions on
the part of the Province’s authorities, which rendered the efficient and profitable opera-
tion of the Concession extremely difficult. The Concession was running into deadlock
when Argentine suffered its economic crisis beginning in mid-2001, culminating in the
emergency measures taken in January 2002, including a conversion of 1:1 between USD
and Argentine Peso at a time when the Peso had depreciated by more than two thirds of
its value. AGBA’s numerous requests for a new valuation of its tariffs and for a complete
review of the Concession all failed in front of the Province’s lack of any serious commit-
ment to bring the required renegotiation process to a successful end. Political reasons
related to the fate of other concessions finally caused the Province to declare AGBA’s
Concession terminated in July 2006. This was just the final step of a long process of
persistent neglect of AGBA'’s shareholders’ interests on the part of the Province, com-
prising several violations by the Argentine Republic of Articles I11, IV and V of the Spain-
Argentine BIT.

35.  Claimants’ Prayer for Relief is stated in their Memorial on the Merits and has been
amended in their Reply on the Merits and Answer to Counterclaim as follows:

“A) As regards the complaint filed by CABB and URBASER:

1. A declaration that the Argentine Republic breached the provisions of the
Bilateral Investment Treaty executed between the Argentine Republic and the
Kingdom of Spain on October 3, 1991 and, in particular, the following obligations
of the referred Treaty: Article I111.1 on the obligation to protect foreign investments
and the prohibition to adopt unjustified or discriminatory measures; Article IV.1 on
the obligation to afford fair and equitable treatment to the referred investments; and
Article V, which forbids any illegal and discriminatory expropriation of foreign in-
vestments and imposes the obligation to compensate the investor in the event of
expropriation or any other measure of similar characteristics and effects.



2. An order for the Argentine Republic to compensate CABB and URBASER
for all damages caused by the referred breaches and, consequently, to pay the fol-
lowing amounts:

2.1 USD 152,798,862 (ONE HUNDRED FIFTY TWO MILLION, SEVEN
HUNDRED NINETY EIGHT THOUSAND EIGHT HUNDRED AND SIXTY
TWO U.S. DOLLARS) to URBASER S.A.

2.2 USD 163,619,810 (ONE HUNDRED SIXTY THREE MILLION, SIX
HUNDRED NINETEEN THOUSAND EIGHT HUNDRED AND TEN U.S. DOL-
LARS to CONSORCIO DE AGUAS BILBAO BIZKAIA, BILBAO BIZKAIA UR
PARTZUERGOA.

2.3. The interest accrued on the amounts mentioned in items 2.1 and 2.2 above
at a compound interest rate of 15% (FIFTEEN PERCENT), to be counted from
November 15, 2013 until the effective payment.

3. An order instructing the Argentine Republic to make any additional com-
pensation as may be required to remedy the damages caused to the Claimants, as
deemed just and adequate by the Tribunal.

4, The mandate for the Argentine Republic to bear the costs of this arbitra-
tion, including the fees payable to the ICSID, the fees and costs incurred by the
Arbitral Tribunal and all legal costs, experts’ fees, and any other expenses incurred
by the Claimants in this proceeding under the concept of full compensation.

This request for relief and payment of interest contemplates any amounts resulting
from the evidence produced in this arbitration, as deemed appropriate by the Arbi-
tral Tribunal.

The Claimants hereby expressly reserve the right to supplement, add to or amend
the claims asserted in this Memorial, according to the circumstances considered in
the course of the arbitration proceeding, pursuant to Article 46 of the ICSID Con-
vention.”

Alternatively, Claimants fully reiterate their requests stated in their Memorial on
the Merits of January 27, 2001, retaining the damages and interest amounts as es-
tablished in said Memorial.

“B) As regards the counterclaim presented by the Argentine Republic, we hereby
request that it be fully dismissed by the Arbitral Tribunal, with an award against
Respondent for all costs and expenses arising therefrom, in line with the principle
of full compensation.”

36.  Respondent denies all claims submitted to this Tribunal by Claimants. Respondent
rejects all of Claimants’ allegations in relation to purported violations of the Concession
Contract on part of the Argentine’s authorities, all of which are in any event not under the
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jurisdiction of this Tribunal. The difficulties the Concession was faced with were in large
part grounded on AGBA’s and its shareholders’ deficient management, most expressly
demonstrated by their incapacity to proceed efficiently in collecting bills from the net-
work’s users. In addition, and even more importantly, the Concession was fundamentally
undermined by the investors’ failure to perform their obligations when it was confirmed
that nothing efficient had been done to provide even minimal investment for the first years
of operation, with resources either from third-parties or from the shareholders themselves.
After one and a half year of operation, AGBA was already compelled to declare its inca-
pacity to fulfil its undertakings in view of the expansion of the network. This situation
having never been remedied, even with the assistance of the Province during a renegoti-
ation process conducted over more than a year, there remained no other solution than to
declare the Concession Contract terminated. The Argentine Republic raises a Counter-
claim based on Claimants’ alleged failure to provide the necessary investment into the
Concession, thus violating its commitments and its obligations under international law
based on the human right to water.

37. Respondent’s Prayer for Relief is stated in both of its Counter-Memorial and Re-
joinder Submissions on the Merits and in its Post-Hearing Brief, which contains the latest
amended drafting requesting that the Tribunal:

“@) dismiss each and every claim submitted by Claimants;

(b) allow the Counterclaim submitted by Argentina and award damages, plus
pre-award and post-award interest, as from the moment the harm was
caused to Argentina until the time of actual payment;

(©) grant Argentina any other remedies the Tribunal may deem fair; and

(d) order Claimants to pay for all costs and expenses arising from these arbi-
tration proceedings.”

1. The Concession Area

38.  The Parties’ submissions both outline the historical development of the drinking
water and sewage services in Argentina that led to a large process of privatization, part
of which covered the Concession area attributed to AGBA. The main elements are as
follows.

A. The situation before privatization

39.  Before the 1980s, Argentina’s Federal Government provided drinking water and
sewage services through the Obras Sanitarias de la Nacién (OSN). When the funding
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from the federal budget became subject to severe restrictions, the services provided by
OSN went into great difficulties. On January 1, 1980, the Federal Government promoted
the decentralization of these services to the provinces, some of which in turn transferred
services to the Municipalities. These transfers were not made up by an increase in pro-
vincial funding, with the effect that no adequate solution was given to the need for service
improvement and expansion of the water and sewage networks.

40.  InJuly 1996, a Report of the Interamerican Development Bank (IADB, or Banco
Interamericano de Desarollo — BID) (CU-9) described the legal, institutional, operational
and economic situation of the drinking water and sewage sector in Argentina as trau-
matic2. The infrastructure of the service was extremely poor. The quality of the water
provision service decreased considerably and treatment plants were overburdened, which
contributed to a significant aggravation of the environmental pollution problem.

B. Privatization promoted at the national level and in the Provinces

41.  Argentina promoted private-sector involvement since the early 1990s because
only the private sector had the technical and financial capacity required to make the sub-
stantial investment necessary for improving the provision and expansion of services. The
private sector was expected to secure expand coverage, quality and efficiency levels and
to provide access to much larger parts of the population than before.

42.  Atthe national level, incentives were implemented to create the required certainty
and confidence for private and foreign investors. Starting in 1989, major changes were
introduced, basically as the result of Law No. 23697 of September 1, 1989 (the Economic
Emergency Law) and Law No. 23760 of December 7, 1989 (the Tax on Assets Law),
providing in particular for equal treatment between national and foreign investors, sus-
pending the “buy-national” system, abolishing the tax on excess profits, and a guarantee
for the right for investors to return their investment and the profits earned to their own
country. Double taxation agreements and treaties for the promotion and protection of in-
vestments were concluded. In the early 1990s, the Argentine Republic signed several
BITs, including the one with Spain on October 3, 1991. On May 21, 1991, the Argentine
Republic signed the ICSID Convention. The Argentine Republic set up the Agencia de
Desarrollo de Inversiones (ADI - Investment Development Agency) which in 2006 began
operating as Agencia Nacional de Desarrollo de Inversiones (NADI - National Invest-
ment Development Agency). Thus, an extremely favorable legal framework was set up
in order to promote capital inflow. Claimants submit that this created confidence in for-
eign investors and CABB and URBASER in particular.

2 “La situacion juridica, institucional, operativa y econémica que exhibe el sector de agua potable y
saneamiento en Argentina es actualmente traumatica.” (p. 142).
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43.  The process of privatization included, in particular, the public service companies,
to which OSN belonged. OSN was one of the first large companies to be privatized. The
first feature of the transformation of the company was the segregation of the service pro-
vision roles from its roles of regulation and control. The second feature was the definition
of new goals for service management and the creation of a regulatory system that would
lead to the incorporation of private-sector initiative.

44.  The privatization of OSN by the Government was based on a contract representing
the largest concession in the world, covering an area of about 280,000 hectares with a
population of about 9 million. On December 9, 1992, the Concession was awarded to the
consortium led by French companies Suez Lyonnaise des Eaux and Vivendi, which set
up Aguas Argentinas S.A. to become the concessionaire. The concession contract was
signed on April 28, 1993. Suez, AGBAR and Vivendi instituted an ICSID arbitration that
was registered on July 17, 2003 (ARB/03/19). On March 21, 2006, the Argentine Gov-
ernment revoked Aguas Argentinas’ concession (Decree No. 303/06, CU-19). Thereafter,
Aguas y Saneamientos Argentinos S.A. (owned 90% by the State and for 10% by the
workers of former OSN) took over the service.

45. Upon taking over the transferred services in 1980, the Provinces opted for differ-
ent alternatives for their operation. Certain Provinces chose to transfer service manage-
ment to lower jurisdictional authorities. Others placed them under the purview of a pro-
vincial agency.

46.  The Province of Tucuman was one of the first Provinces to set in motion the pri-
vatization of its water and sewage services. On December 26, 1994, the concession was
awarded to the Aguas del Aconquija consortium, whose majority stockholder was Com-
pagnie Générale des Eaux. The contract was executed with Aguas del Aconquija S.A. on
May 18, 1995. The concessionaire gave notice of termination on August 17, 1997, a
month before the grantor issued a decree declaring the early termination of the conces-
sion, on September 10, 1997. On October 7, 1998, the service was taken over by state
entities. Aguas del Aconquija S.A. and Compagnie Générale des Eaux filed for ICSID
arbitration (ARB/97/3)3.

47. In the Province of Santa Fe, a concession was awarded on August 30, 1995 to a
consortium lead by the Lyonnaise des Eaux S.S., currently SUEZ. The company Aguas
Provinciales de Santa Fe S.A. was set up by the members of the consortium and signed
the contract as concessionaire on November 27, 1995. In May 2005, the concessionaire

3 An Award of November 17, 2000 dismissed the claimants’ claims, but was then partially annulled by a
Decision of July 3, 2002. The re-submitted case ended by an Award of August 20, 2007 (known as “Vivendi
I1,” CUL-6), which found that the Argentine Republic had violated the principles of fair and equitable
treatment and that the Argentine Republic had taken unlawful expropriation measures; the Republic was
ordered to pay USD 105 million. A request for the annulment of the Award was dismissed through the
decision of August 10, 2010 (CUL-7).
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requested the early termination of the contract. This was done in January 2006 and the
services thereupon transferred to Aguas Santafesinas S.A., mostly composed of stock-
holders from the public sector. Aguas Provinciales de Santa Fe S.A. and members of the
consortium filed an ICSID arbitration (ARB/03/17)%.

48.  In the Province of Mendoza, the main service provider was Obras Sanitarias de
Mendoza. In June 1998, the services were transferred to a consortium lead by Saur Inter-
national and Azurix-Enron. The concession contract was terminated on September 27,
2010 and the service taken over by a state-owned corporation. Azurix filed an ICSID
claim that was registered on December 8, 2003 (ARB/03/30); the proceeding was discon-
tinued on June 18, 2012. Saur filed a claim that was registered on January 27, 2004 (ARB
04/4). An Award was rendered on May 22, 2014; an annulment proceeding is pending.

49.  Inthe Province of Cérdoba, a concession was awarded in April 1997 to a consor-
tium lead by Suez-Lyonnaise des Eaux, which set up Aguas Cordobesas S.A. A request
for ICSID arbitration was registered on July 17, 2003 (ARB/03/18). In December 2005,
the government approved the renegotiation of the contract. The arbitration ended on Jan-
uary 24, 2007, when Suez and AGBAR left the concessionaire.

50.  Inthe Province of Catamarca, the water concession was awarded to a consortium
composed of Fomento de Construcciones y Contratas (FCC) and Vivendi, which set up
Aguas del Valle S.A. The concessionaire and the Province agreed to terminate the contract
in December 2004. On April 1, 2008, a state-majority-owned company took over the ser-
vice.

51. In sum, the 1990s saw privatization of drinking water and sewage services ex-
tended from the Federal Government to the Provinces, where foreign-owned companies
played a significant role. Later on, a reverse process developed, when services were then
taken over by state entities. Many of the foreign investors involved in these events have
decided to resort to the dispute-resolution mechanisms provided for in the applicable
BITs.

C. The bidding process in the Province of Greater Buenos Aires

1. Region B

52.  The Province of Buenos Aires has an area of 307,571 km?, which accounts for
8.2% of the total area of the Argentine Republic. The Greater Buenos Aires area includes
the city of Buenos Aires and the Buenos Aires Suburbs. The Province’s capital is the city

4 The arbitration lead to a decision on liability of July 30, 2010 finding that the Argentine Republic had
failed to fulfill its obligations to provide fair and equitable treatment to the investors, and dismissing the
state-of-necessity argument (CUL-8).
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of La Plata. Prior to 1980, Obras Sanitarias de la Naciéon (OSN) managed the main sys-
tems in the Province of Buenos Aires, whereas Obras Sanitarias de la Provincia de Bue-
nos Aires (OSBA) served the rest of the provincial territory. OSBA later became the Gen-
eral Administration of Sanitation Work for the Province of Buenos Aires (AGOSBA).

53.  In 1996, the Province of Buenos Aires initiated a privatization process of the
drinking water and sewage services provided by AGOSBA, and it enacted for this purpose
Law No. 11820 on July 17, 1996 (CU-21, R-62). The Law was divided into two parts, i.e.
the “Regulatory Framework for the Provision of Drinking Water and Sewerage Services”
(Exhibit 1) and the “Particular Conditions Regulating the Concession of Sanitation Ser-
vices under Provincial Jurisdiction” (Exhibit I1). Article 3 of the Law authorized the
awarding under a concession for up to 30 years of the services rendered until that time by
AGOSBA. A new entity was created to act as the regulatory agency: Organismo Regula-
dor Bonaerense de Aguas y Saneamiento (Buenos Aires Water and Sanitation Regulatory
Agency — ORBAS), thus creating a distinction between the Grantor and the authority in
charge of the controlling and regulating the concession contract.

54.  For the purpose of privatization, the service rendered by AGOSBA was grouped
into regions to differentiate separate business units. The territory, which comprised 56
districts, was divided into three regions, A, B, and C, the last one of which was in turn
split into four sub-regions (C1, C2, C3 and C4). The concession holder was the Province
of Buenos Aires. The concession zones were defined in Annex 6 to the Bidding Terms
and Conditions (CU-23, RA-59) that had been approved by Provincial Decree No. 33/99
of January 15, 1999 (CU-24, RA-61) as amended by Provincial Decree No. 1177/99 (RA-
80), adding Annex 13 (RA-59).

55.  The bidding process was carried out through a dual envelope system, divided into
the submission of a prequalification bid (Envelope 1) and the submission of an economic
bid (Envelope 2). The bidders were required to have a qualified operator with adequate
experience and technical and financial capacity. The invitations to bid were issued on
January 25, 1999 and circulated nationally and internationally. Seven entities, respec-
tively consortia, submitted their pre-qualification bid (Envelope 1). All of them were ac-
cepted, on April 6, 1999, and invited to submit their economic bid (Envelope 2). Four of
them did so. The economic bids were submitted for different combinations of three areas.
CABB and URBASER bid for regions A and B, while no bidder bid on region B alone.
Region A and sub-regions C1, C2, C3 and C4 were all awarded to the bidding consortium
consisting of Azurix Agosba SRL and Operadora de Buenos Aires SRL (both indirect
subsidiaries of Azurix). These Regions became Concession Zone 1, comprising 54 dis-
tricts. The bidders set up Azurix Buenos Aires S.A. (Azurix) that became the concession-
aire. The award was made on a concession fee of ARS 438.5 million (Decree No. 1695/99
of June 22, 1999, RA-81). The Province declared the termination of the concession con-
tract on March 15, 2002. On March 13, 2002, the company Aguas Bonaerenses S.A.
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(ABSA) was established and charged with providing sanitary services in Zone 1 (Decree
No. 517/02 of March 13, 2002, CU-211, RA-241, which was ratified by Law No. 12989
on February 11, 2003°%). A request for arbitration was filed on September 19, 2001, and
the proceeding concluded by an Award rendered on July 14, 2006.°

56.  As no bidder had submitted for region B alone, a new date for submissions for
bids for region B was fixed. The only bidder for region B was a consortium consisting of
CABB, Sideco Americana S.A., Impregilo SpA, and Iglys S.A., a subsidiary of Impregilo
SpA. Resolution No. 256/99 of September 9, 1999 (RA-82) pre-awarded the region to the
consortium, and Decree No. 2907/99 of October 18, 19997 confirmed the pre-award. Re-
gion B covered 7 districts, i.e. Escobar, José C. Paz, General Rodriguez, Malvinas Ar-
gentinas, Merlo, Moreno, and San Miguel. Finally, Region B was awarded to this consor-
tium on December 7, 1999. It became Concession Zone 2. Takeover took place on Janu-
ary 3, 2000.

2. Bidders’ information

57.  When the Concession for Region B was awarded to AGBA, its population of about
1.7 million were mostly low-income inhabitants, of which only 35% had drinking water
services and only 13% had sewerage services. The target to be reached within the first
five years of the Concession was 74% for drinking water and 55% for sewage services.

58.  The Province had engaged Schroders Argentina S.A. (“Schroders™) as advisor for
the privatization of AGOSBA. Its main task was to submit to potential investors a report
indicating criteria such as investments, credit risks, and geographical location (“Schroders
Report,” CU-10, RA-174, 262). The Report mentioned that representatives of AGOSBA
would prepare a series of presentations, while the Government had set up a data room in
the city of La Plata. Section 2.4 of the Bidding Terms and Conditions further stated, in
relevant part, that the Participants shall have access to the available information concern-
ing OSBA and the Service, that the Privatization Commission shall coordinate with the
Participants visits to the facilities and plants, and that in the data room the Participants
shall have access to the necessary documentation for consulting purposes. In addition, the
Privatization Commission may issue Information Notices. It was further provided, in Sec-
tion 2.5, that the Participants may ask questions and request clarifications and that the
answers will be communicated to all Participants by means of Circulars. This, however,
was subject to a reservation as follows:

5 Exhibit 232 to Giacchino/Walck |I.

6 Azurix Corp. v. Argentine Republic, ICSID/ARB/01/12 (CUL-13, ALRA-132). An annulment request was
dismissed on September 1, 2009 (CUL-14, ALRA-56).

" Exhibit 70 to Giacchino/Walck I.
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“The Privatization Commission will attempt to answer all the questions that are
presented to it. However, if due to the quantity or complexity of the questions sub-
mitted this is not possible, the agency is authorized to answer only those questions
that it considers to be of greatest general relevance, and the Participants will not be
able to formulate any claims if their questions are not answered.” (footnote omitted)

59.  Section 1.5.2 of the Bidding Terms and Conditions provided that the submission
of bids implied that the Bidder acknowledged that he is fully responsible for the suffi-
ciency of his Bid, that he has done all investigations necessary to ensure that his Bid is
complete, and that he had sufficient access to the information necessary to properly pre-
pare the Bid.

60. In the instant case, the Parties disagree significantly regarding the conditions and
the operability of the network as it existed at the time of the bid and before Takeover.
These matters will be dealt with throughout this Award. What follows here below only
relates to some important aspects concerning the services as they were presented in 1999
when the bidding process was ongoing.

D. AGBA as the Concessionaire

61.  The Bidding Terms and Conditions laid down the obligation to set up a corpora-
tion with the exclusive purpose to take over the Concession. The operator was required
to be the holder of at least a 20% interest in the capital and voting rights of the conces-
sionaire. 10% of the stock went to those employees who decided to enroll in the employee
stock ownership program (PPAP).

62.  Pursuant to the established requirements, the bidders set up Aguas del Gran Bue-
nos Aires S.A. (AGBA) on December 2, 1999 (CU-25), with a capital stock of USD
45,000,000, fully subscribed and paid for by AGBA'’s stockholders, including the 10%
covered by the PPAP. Even though URBASER had not been a member of the consortium
submitting the bid, it became the holder of stock of AGBA shortly after the Company was
set up, and prior to the concession Takeover. URBASER S.A. subscribed for and acquired
shares of AGBA’s stock both directly and through Urbaser Argentina S.A., its 100% Ar-
gentine affiliate, and Dycasa S.A., another member of the same group. Following this
addition, the capital stock was divided between URBASER (27.4122%), CABB (20%), Im-
pregilo (42.5878%) and PPAP (10%).

63.  On December 7, 1999, AGBA entered into the Concession Contract with the Prov-
ince of Buenos Aires and paid the fee of USD 1,260,000. It also paid fees to the Financial
Advisor in the amount of USD 1,236,788. AGBA thus became the Concessionaire for the
provision of the running water supply and sewage public services in region B (Zone 2) of
the Province of Buenos Aires. It took over the service on January 3, 2000.
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64.  The Tribunal notes that this Concession gave rise to this arbitration as well as
another proceeding initiated by Impregilo and an Award dated June 21, 2011.8

E. Characteristics of economic and social life in the Concession area

1. Overview

65.  The Experts from the Universidad Nacional de General Sarmiento (UNGS) have
examined, based on data collected between 2001 and 2010, the environmental and social
situation of Region B, which is located in the north of the Buenos Aires Metropolitan
Region. They note that a significant portion of the population does not have running water
network services or access to a sewer network. Most of those people have adopted their
own household solutions through individual wells and the construction of cesspits. How-
ever, not all of them can have adequate and sufficiently deep wells so that they can reach
the deeper aquifer that is less contaminated. This means that the health and environmental
problems are more serious for the lower-income population, living in a situation of ex-
treme personal and social weakness. They are exposed to a high sanitary risk due to the
deficiencies and the lack of water and sewer services. In Region B, the population having
the highest environmental sanitary risk is settled mainly in areas peripheral to the urban
centers of Merlo, Moreno and Escobar, and it is widely extended in José C. Paz, Malvinas
Argentinas districts and the west of San Miguel district.

66.  Respondent states that the Province needed Region B to be awarded to investors
willing to expand drinking water and sewage services in one of the most neglected areas
of Argentina with the poorest coverage. The districts of the Province of Buenos Aires
have the highest poverty levels. In some districts under the Concession, people below the
poverty line were about 56.6%. From the 1,6 million people of the Concession area in
1998, only 565,000 had drinking water supply service (135,000 users, 35%) and 215,000
sewerage service (60,000 users, 13%).° Expert Lentini notes that these coverage levels
were among the lowest in the urban and sub-urban areas of Argentinal®, while Expert
Kliksberg observes that they were significantly below the main rates of most Latin Amer-
ican countries®?.

67. Region B was a disadvantaged area given that the Concession comprised popula-
tion percentages with Unsatisfied Basic Needs (UBN) over the average in the area. Such
condition is admitted when one of the following factors is given: (1) crowding in rooms,
(2) inadequate housing, (3) no indoor flush toilet, (4) young children not attending school,

8 Impregilo S.p.A. v. The Argentine Republic, ICSID/ARB/07/17, Award of July 21, 2011 (LARA-77, CUL
126). An application for annulment was dismissed on January 24, 2014.

% Expert Lentini I, para. 31.

10 Lentini I, para. 32.

11 Kliksberg I, para. 27.



18

(5) low subsistence capacity. While the precise figure varies from one observer to another,
percentages near 25 seem closest to reality.*?

68.  Studies undertaken at the time indicated a lack and/or poor quality of drinking
water, floods, inadequate solid waste collection, atmospheric pollution and soil degrada-
tion. Non-access to drinking water and sanitation was one of the main causes of high
percentages of disease in the population, with greater impact on young children. There is
a strong relation between social problems and environmental issues.

69.  The imperative need to expand the drinking water and sewerage services was one
of the main purposes of the Concession and a high risk to be taken by the party to be
awarded the Concession. The high UBN levels and the low service coverage levels re-
quired the Concessionaire to execute an important investment plan aimed at increasing
service coverage percentages at full speed. The performance of the tasks made it essential
for the Concessionaire to obtain financing.

70.  Claimants do not object to the presentation of these characteristics of economic
and social life at the time of the bidding process. They submit that they provided the
adequate remedies to the population’s low coverage in drinking water and sewage ser-
vices. Indeed, in the first two years of the concession term, AGBA doubled the number
of served users. In the first year of the Concession, AGBA exceeded the goals and com-
mitments it had undertaken. By late 2000, AGBA had fulfilled the goal set for the first
five-year period in terms of water pressure normalization, and it had expanded the net-
work by adding 50,000 users, reporting a total of 158,000 users by late 2000. In 2001,
AGBA fulfilled the work plan to the same extent as the Grantor had fulfilled its own
commitments. Even though the Province had not fulfilled its obligations to build the
UNIREC plants, AGBA expanded the network with the inclusion of another 31,000 users
by late 2001. This totalled 83,800 new connections in the first two years of the Conces-
sion, as compared to the 66,500 new connections that were required. In short, within this
period, AGBA fulfilled its contractual obligations. It invested over 45 million USD in
that effort.

2. During 1998-2002
71. Respondent explains that as from 1998, the living conditions of Argentine nation-

als seriously deteriorated. Despite the efforts made by the Argentine Republic to mitigate
the crisis, its consequences were inevitable. The 1998-2002 period was characterized by

2 The Report of the Universidad Nacional de General Sarmiento indicates an average figure of approxi-
mately 23% (para. 61). For Expert Kliksberg, the ratio is almost one fourth of the population (I, para. 30,
89). Witness Hernando noted 23,2% (TR-E, Day 3, p. 36/24-25). In its letter of July 17, 2001 (CU-135,
RA-192), AGBA acknowledged that the Concession related to “an area characterized socioeconomically
by an UBN index of approximately 25% and an unemployment rate that is substantially higher than Argen-
tina’s average unemployment rate.”
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the gradual deterioration of the State regarding compliance with safety and health duties.
The increase in violence and the feeling of fear in the population were evident. The con-
sequences of the crisis were inevitable, not only at an economic level, but also at a social
and institutional level. The dramatic events of December 2001 led to a critical sanitary
situation with effects that still persist.

72.  Since the beginning of the recession, over 50% of the population fell below the
poverty line and over 20% was indigent.*®> The amount of individuals that fell below the
poverty and indigence lines during the last decade slowly increased from 1998 to 2002.
Poverty and indigence indicators reached the highest levels in Argentine history, reaching
in October levels of 54.3%, respectively 24.7% of the urban population. One fourth of the
population could not access the minimum food to ensure their survival. As of October
2002, three out of four children under 18 were below the poverty line, while 42.7% were
indigent. In the country, there were more than 2.7 million children who did not receive
the necessary calories to carry out “moderate activities.” The situation was more serious
in the provinces.

73. By October 2001, the unemployment rate was 18.3% and six months later it
reached 21.5%, representing more than 3 million individuals, to which 2.5 million under-
employed individuals are to be added. Underemployment reached a peak of 21.5% in
May 2002. In June 2002, Argentina was the country with the fourth highest unemploy-
ment rate in the world. Nominal wages were significantly reduced and continued to de-
crease.

74.  The measures taken at that time by the Argentine Government and the Provinces
were necessary given the essential nature of the water and sanitation provision. The pov-
erty conditions of the Concession area and the necessary access to drinking water and
sanitation have to be considered when evaluating the provision of services by AGBA.
The difficult conditions that the Argentine Republic was facing were aggravated in the
area in which the Concession was located, which was one of the poorest areas in the
Province of Buenos Aires. The depression caused severe social damage, putting the basic
stability levels of the Argentine society at risk.

75.  Claimants do not object to this presentation of the difficulties inherent in the eco-
nomic and social life at the time when the emergency measures were taken. They submit,
however, that when the Province pesified and froze service tariffs within its territory in
early 2002, it drastically and definitively impacted the economic-financial equation of the
AGBA Concession. Moreover, in 2003, the Province changed the Regulatory Framework
with the effect that AGBA was facing a completely different scenario, which no longer

13 Cf. Kliksberg I, para. 73.
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allowed it to satisfy the basic commercial parameters of the Concession. Thus, the Con-
cessionaire was no longer in a position to satisfy adequately the needs of the users of its
services within the Concession area.

I11.  The Regulatory Framework

76.  The basis of the legal regime applicable to the Concession is Law No. 11820 of
July 17, 1996, as amended by Law No. 12292 of April 21, 1999 (CU-21, RA-62). This
law contained as its Exhibit | the Regulatory Framework for the Provision of Drinking
Water and Wastewater Public Services. The Framework was meant to govern “the col-
lection and purification, transportation, distribution and sale of drinking water, treatment,
disposal and sale of wastewater, including also industrial effluents that the regulations in
force allow to be discharged into the sewage system” (Sec. 1-1). The Framework covered,
with one exception of no relevance in the instant case, the whole territory of the Province
of Buenos Aires (Sec. 2-1). The Framework sought to establish terms to unify the provi-
sion of the service by the different providers for the Province (Sec. 4-1). Exhibit Il of Law
No. 11820 contained the Particular Regulatory Conditions for the Concession of Provin-
cial Jurisdiction Sanitary Services. Pursuant to Section 4-I1, the sanitary public service
must be provided under “conditions that ensure its continuity, regularity, quality and
widespread nature.” For this purpose, the public service concession system was to be
used. Law No. 11820 thus opened the door for the granting of a concession over the ser-
vices therefore provided by AGOSBA. As a measure to attract foreign investors, a 30-
year term of the Concession was adopted (Sec. 3). The Concessionaire was ensured of its
exclusive right in the Concession, with a single exception, subject to the approval of the
Concessionaire, under which Users could set up services under their own management
(Sec. 3-11, lit. d).

77.  The Buenos Aires Water and Sanitation Agency (ORBAS, also called the
“Agency”) was designated by Law No. 11820 as the Enforcement Authority of the Reg-
ulatory Framework (Sec. 2 and 3-1) and the authority in charge of regulating and control-
ling the Concessionaire and the services it was providing (Sec. 2 and 11-11). ORBAS
coordinated its activity with the Executive Authority or Branch of the Province (the
“Grantor” or the “Granting Authority”) through the Ministry of Public Works and Ser-
vices (Sec. 2). Its structure was further determined by Decree No. 613/99 of March 12,
1999 (CU-38). Later on, Provincial Decree No. 743/99 ordered a merger between OR-
BAS and a Water Authority, creating thus a new entity called Organismo Regulador de
Aguas Bonaerense (Buenos Aires Water Regulatory Agency, ORAB).
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78.  The Concession Contract was attached as Annex 13 to the Bidding Conditions and
Specifications of the Bidding Competition (hereinafter the “Bidding Conditions”) ap-
proved by Decree 33/99 of January 15, 19994, As stated in Sections 1.2 and 1.3 of the
Bidding Conditions, three sources of law were thus applicable: Law No. 11820 containing
the Regulatory Framework, the Bidding Conditions (including its Annexes and Circu-
lars), and the Concession Contract attached to those Conditions and signed on December
7,1999. Because of their close interconnection, these three documents are also designated
as making up the Regulatory Framework of the Concession in the instant case. Further,
Section 1.10 of the Concession Contract contained a more elaborated list in the following
order of precedence: 1. the Regulatory Framework, 2. the Terms of Reference, 3. the Bid,
4. the Contract and the Decree approving such Contract, and 5. the rules and regulations
issued by the Regulatory Agency. The reference to the Regulatory Framework must in-
clude Exhibit Il of Law No. 11820, which is referred to through Sections 1.2 and 1.3 of
the Bidding Conditions. The application of these sources of law is stated as being “with-
out prejudice” to the provision that “the Bidding Competition will be governed exclu-
sively by Argentinean legislation” (Sec. 1.3).

79.  The Regulatory Framework provided in Sections 4-1 and 5-1 the general goals for
the regulation and the quality of the water and sanitation services in the Province. The set
of quantitative and qualitative goals that a Concessionaire must attain and which are part
of the Concession Contract and the plans approved by ORBAS was contained in the Ser-
vice Optimization and Expansion Program (POES) (Sec. 2-11). The service must be pro-
vided “on conditions that ensure its continuity, regularity, quality and widespread nature”
(Sec. 4-11). The Concessionaire “must expand, maintain and renew, whenever necessary,
the external networks connected, and provide the service on the conditions set out in Sec-
tion 4-11, to all properties inhabited and located within the Service and Expansion Areas
pursuant to the appropriate POES”; this shall be mandatory for the provision of drinking
water (Sec. 7-11). Maintenance had the meaning that the concession property shall be kept
in good state of repair to be ensured by the Concessionaire who shall perform regular
replacements, dispositions and acquisitions, including any upgrades as required (Sec. 45-

).

80.  The general objectives of ORBAS were to exercise police power with regard to
sanitary services, ensuring that the provisions of Law No. 11820 were fully complied with
in terms of quality, continuity, security and expansion of services and rational use of re-
sources, protecting public health and the environment across the territory of the Province
(Sec. 19-1(a)). It was also incumbent upon ORBAS to propose to the Executive tariff
policies and systems, having regard to the protection of the interests of the community
(Sec. 19-1(b)).

14 Four different English translations have been provided to the Tribunal (CU-37, Exhibit 22 to
Giacchino/Walck I, AR-28 and 60). The Tribunal uses Exhibit CU-37 in this Award.
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81.  ORBAS had the power to control and to regulate the Concessionaire and the ser-
vices it provided (Sec. 11-11). In so doing, it must ensure service quality, the protection
of the community’s interests, control, supervise and verify compliance with the rules in
force and the Concession Contract (Sec. 13-11). More particularly, it shall have the power
and obligation to comply with and enforce the provisions of the Concession Contract
(Sec. 13-11(a)), to approve the POES (e), to control that the Concessionaire is complying
with the POES approved and the investment, operation and maintenance plans proposed
by the Concessionaire (f), to verify whether any tariff revision and adjustment are re-
quired (j) and to submit, as the case may be, to the Executive Branch for approval the new
tariff schedules and prices (k), to impose on the Concessionaire the penalties set forth in
the Concession Contract if it fails to comply with its obligations (n), to control the Con-
cessionaire in terms of the maintenance of the facilities used for providing the service (p),
and, in general, to do any such other act as may be necessary for the fulfillment of its
duties and the objectives of this Regulatory Framework, and applicable regulatory and
contractual provisions (u). ORBAS had to fix for each particular case the deadlines re-
quired for achieving the goals set (Sec. 5-1(3)).

82. In furtherance of the goals assigned to it, ORBAS’ missions and functions in-
cluded the assessment which was the most convenient supply alternative according to the
sanitary service requirements in the mid- and long-terms (Sec. 20-1(b)), to ensure a rea-
sonable and equitable tariff system (d), to intervene in and resolve disputes arising from
service-related issues (g), and, in general, to do any such act as may be necessary for the
fulfillment of the objectives as provided by the law, and of the applicable legal and con-
tractual provisions (n).

83. Law No. 11820 provided for the appointment of a Technical Operator (Sec. 14-
I1). The CABB was designated for exercising this function.

84.  The Law contained a list of the Concessionaire’s duties and powers (Sec. 15-11),
which were detailed in a much more elaborated way in the Concession Contract. Under
the Law, the Concessionaire had — without prejudice to the duties not mentioned here —
to carry out all tasks for the proper provision of services (lit. a), to prepare service opera-
tion, improvements and expansion plans (lit. b), to make proposals to the ORBAS related
to the tariff system (g), to manage and maintain the assets used for providing the service
(h), to collect tariffs for services rendered (m), and to submit annually to the ORBAS a
detailed report on the activities carried out and the activities planned for the year and on
the fulfillment of the POES (0).

85.  Correspondingly to the Concessionaire’s duties, Law No. 11820 provided in Sec-
tion 20-11 that Actual Users (residing within the Service Area) had the right to require the
Concessionaire to provide the service pursuant to the quality and continuity standards set
out in the Law and in the Concession Contract, and to demand performance from the
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Concessionaire in the event of failure (lit. a), to bring an administrative claim to ORBAS
when the service level is lower than the level required (b) and to report to ORBAS any
irregular conduct or omission by the Concessionaire (i), to receive advanced notice of
scheduled service interruptions (d), to complain to the Concessionaire in the event it fails
to comply with the POES and the goals set (e). Potential Users living in the Expansion
and Remainder Areas (Sec. 19-11) had the right to receive general information about the
services provided by the Concessionaire and to complain to the Concessionaire in the
event it fails to comply with the POES and goals set (Sec. 21-11).

86. Law No. 11820 contained in its Exhibit Il a chapter IV setting the fundamental
rules and requirements in respect of service quality and a chapter V11 on the tariff system.
This is a matter of concern and dispute between the Parties and will be examined more
specifically in relation to the allegations put forward in respect of purported violations of
the Regulatory Framework (infra, Chapter 1V) and further be analyzed in more detail to
the extent they relate to the salient features of the Concession and thus have an impact on
the consideration of the claims before this Tribunal (infra, Chapter V).

87.  Provision of services was meant to be provided jointly, in such a manner that sew-
erage systems are not installed if the drinking water systems are not installed; any expan-
sion work shall provide for collection and treatment (Sec. 23-11). The annual report filed
with ORBAS (Sec. 15-I1, lit. 0) shall be certified by financial auditors appointed by the
Concessionaire and approved by ORBAS (Sec. 25-11). Section 26-11 contained the re-
quirements in relation to the service levels to be reached and maintained, which were
further to be specified in the Concession Contract. The definitions of the Law relate to
service coverage, drinking water quality (based on standards further determined in Ex-
hibit A), water pressure, continuity in supply and minimal service interruption, treatment
and quality of sewage (further specified by the standards contained in Exhibit B). The
Concessionaire had to receive and reply to complaints of Users. Failure to comply with
service-levels stated in Section 26-11 shall entitle ORBAS to apply the penalties provided
for in the Concession Contract. The regular reports to be submitted by the Concessionaire
to the ORBAS (Sec. 15-11, lit. 0) had for its main purpose to submit to the Agency the
program for attaining and maintaining the service levels pursuant to the Concession Con-
tract in conformity with the definitions contained in Section 26-11 of the Law (Sec. 23-
I1). In certain exceptional cases and for practical reasons not attributable to the Conces-
sionaire, the ORBAS may state a deadline for providing the services at lower quality
levels (Sec. 23-11 in fine).

88.  The tariff system had to satisfy a number of general principles that have to be
identified and to be evaluated in order to reach a balance. This became a matter of debate
already at an early stage of the life of the Concession. The main requirements for the
system, pursuant to Section 28-11 of the Law, were that it aims at the rational and efficient
use of the services and of the resources involved (lit. a), it allows for a consistent balance
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between service supply and demand (b), it addresses sanitary and social goals directly
connected with the service (c) and it provides for prices and tariffs that shall aim at re-
flecting the economic cost of providing the drinking water and wastewater services in-
cluding the Concessionaire’s profit margin and incorporating the costs incurred in the
required basic infrastructure under the POES (d). The Law also provides for shifting the
fixed rate tariff system to metered consumption (Sec. 28-11, lit. a, 29-11, 31-11, 33-II).

89.  As provided for in Section 30-11, the Concession Contract had to set the tariff
charts and the prices applicable to the service. An ordinary review of such settings was
scheduled for any five-year term, starting on the second five-year term, and it had as basis
the determination of the existence of changes in the goals or the capital expenditures pro-
vided for in the POES. Extraordinary reviews shall be those deriving from singular
changes introduced into the proportional incidence of costs on the tariff, substantial and
unforeseen changes in the service provision conditions or in the quality standards, justi-
fied changes in the relationship between asset investments and service operation costs,
and in case another system is proposed which makes it possible to attain increased effi-
ciency and implies a better application of the principles of the tariff system. Nevertheless,
such a review could not be used as a means to punish the Concessionaire for past benefits
obtained from the operation of services, nor shall it be used to balance out any deficit
derived from enterprise risk or to account for inefficiencies in the provision of services
(Sec. 12.3.1).

90.  The collection of payments for the services was the Concessionaire’s responsibil-
ity. It included a possibility for legal enforcement, within the limits contained in the Law,
its Regulations and the Concession Contract (Sec. 33-11, 37-11, lit. ¢). The payment for
the service provided was due by any owner or possessor of a property (Sec. 37-11). Some
exemptions and subsidies did apply (cf. Sec. 36-11). The Concessionaire was authorized
to interrupt service provision in the event a User was late in paying the bills, pursuant to
guidelines contained in Section 34-11 of the Law. These directions required in particular
that consideration be given to public health and a minimal delay and advanced notice be
granted; it was further stated that ORBAS may order the Concessionaire, “in unforeseen
and extraordinary circumstances and based on a justified decision, to suspend the inter-
ruption temporarily.”

91.  The scheduling of the services to be set up and provided was governed by master
guidelines contained in the POES. This matter is developed in detail in the Concession
Contract and will be further analyzed as one of the important features of the Concession
and the dispute dividing the Parties in the instant case (infra, Chapter V). Pursuant to
Section 38-11 of the Law, the Concession Contract had to provide for five-year POESs for
the entire concession period. Those running from year one to five shall be compulsory.
ORBAS had to approve regular POES plans when they were submitted as projects by the
Concessionaire. Such project had to state “the expected investment amounts, objectives
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and goals to attain pursuant to the Concession Contract.” In case ORBAS did not approve
such a plan and the Concessionaire did not accept the proposed changes, the provision on
dispute resolution contained in chapter XI1 would apply.

92.  The POES relating to a particular period and approved by the Agency were bind-
ing upon the Concessionaire and a failure to comply with them deemed a serious fault
(Sec. 39-11). However, it was further provided that plans could be amended through a
justified resolution of ORBAS which does not alter the Concession equilibrium, upon a
request of the Concessionaire or ORBAS and provided that there were extraordinary and
duly justified reasons.

93.  The provisions of Law No. 11820 were implemented and amended with multiple
specifications in the Concession Contract. With regard to the services to be established,
Chapter 3 of the Concession Contract contained a long list of all tasks inherent in the
provision of services in compliance with the conditions set forth in the Regulatory Frame-
work. The foregoing presentation of the Law also provides a summary of the essential
content of the Concession Contract, and therefore the necessary background for examin-
ing the Parties’ allegations regarding the performance of the Concession Contract, where
most of its provisions will be mentioned and explained. This examination is found in the
next two chapters.

IV. Claimants’ Allegations on Violations of the Regulatory Framework

A. Summary

94.  Claimants explain that AGBA and the investors suffered important violations of
the Regulatory Framework at an early stage of the Concession and that these violations
quickly began to affect the Concessionaire’s capacity to receive a return from providing
services. These breaches hindered and even prevented AGBA’s collection of income on
account of the services it provided and caused a significant increase in the Concession-
aire’s costs.

95.  Such breaches are listed by Claimants as follows: (1) Through the Real Estate
Records errors they refused to correct, the Grantor and the Regulatory Agency deprived
AGBA of its right to charge the previously-defined tariffs; (2) as a result of the delays in
the construction of the UNIREC plants, they kept the Concessionaire from expanding the
service as planned and from receiving tariffs as derived from such expansion work; (3)
through their entirely unsupported interpretation of the Regulatory Framework, including
the Contract, they denied AGBA its right to charge the connection fee and work fee; (4)
they burdened the Concessionaire with the costs of delinquent collections, while increas-
ing the bad debts level by preventing the implementation of coactive measures that were
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legally and contractually provided for; (5) by refusing to allow coefficient increases that
were provided for in the Contract, with no regard to their inconsistent conduct in the
assessment of POES fulfillment, the Grantor and the Agency froze the service tariffs; and
(6), as a result of their tolerance of unlawful or irregular actions by third parties, they kept
the Concessionaire from exercising its rights. Claimants rely in support of their allega-
tions on the Reports provided by their Experts Giacchino and Walck, which will not be
referenced below for each item.

96.  Claimants thus contend that by implementing the above-described actions or by
failing to act in other cases in which they were required to do so, the Grantor and the
Agency breached the most fundamental premises underlying the Concession. The Con-
cessionaire could not bill the tariffs as provided for in the Regulatory Framework; as to
its stockholders, they lost any possibility of earning a fair and reasonable profit and they
suffered a detriment to their investment and got the possibility of recovering it threatened.
This notwithstanding, the Concessionaire’s situation was made even worse by the adop-
tion of the emergency measures, which caused the loss of the investment.

97.  Respondent observes in this respect that Claimants provide a description of a great
number of alleged breaches of contract by the Province and ORAB, whilst omitting to
mention that the Impregilo Tribunal found that there were no such breaches. Quite to the
contrary, the Impregilo Tribunal observed that “AGBA, during the first five-year period,
failed significantly to carry out its undertakings in regard to investments and the expan-
sion of water and sewage services.” Respondent adds, subject to further developments
reported later, that not only was AGBA’s management insufficient, but that moreover,
numerous breaches resulted from the lack of investment.

98. Respondent also states that all claims put forward by Claimants are purely based
on the Concession Contract. In regard to them, AGBA initiated legal proceedings before
local courts, challenging all administrative acts that had allegedly affected it, and all ma-
jor decisions of the authorities of the Province of Buenos Aires relating to the Concession.

99.  Respondent understands that Claimants try to deny any responsibility and to hide
the lack of investment and their inability to collect bills behind a strategy of contractual
misconduct on behalf of the Agency and the Grantor, which culminated in the suspension
of the POES investment. Respondent recalls that the Impregilo Tribunal noted that soon
after the beginning of the Concession there were clear signs that AGBA would not fulfill
its obligations. Respondent submits that the summary of the exchange of letters at that
time provides useful insight: in its letter of May 17, 2001 (RA-183, CU-173), AGBA
invoked the delinquent conduct of users in the face of their service payment obligation
and the impossibility of obtaining financing to request the review of the contract and to
temporarily suspend the expansion targets; it did not invoke any of the alleged contract
breaches Claimants now allege. In the letters dated July 17, 2001 (RA-192, CU-135) and
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August 15, 2001 (RA-193), AGBA reiterated the request to renegotiate the Contract and
to suspend the POES, but in referring only to the Province’s economic situation. The
Reply of the Province, given in letters from May 30, 2001 (RA-184) and July 23, 2002
(RA-185) was that collectability was a business risk and that it was precisely because of
the difficulties in financing that the Province had called upon the private sector to provide
the water and sewerage services. Respondent recalls that notwithstanding the measures
taken by the Province to accommodate the concerns of AGBA, the Concessionaire per-
sisted in its deficient non-compliance behavior. Respondent replies to Claimants’ allega-
tions in detail in its submissions, relying in large part on the two Reports on Technical
Issues provided by its Expert Molinari, which will not be referenced below for each item.

100. The Tribunal understands that the matter is divided into a series of disputes that
caused numerous exchanges between ORAB and AGBA, as illustrated extensively in
AGBA’s submissions of September 13, 2001 (CU-210), December 27, 2001 (CU-175),
June 28, 2002 (CU-104, 118), January 13, 2004 (CU-184), and in ORAB’s reply in Res-
olution No. 25/03 of September 17, 2003 (CU-69) and in the letter of July 23, 2002 of the
Undersecretariat for Public Services (RA-185). Before considering the substance of the
allegations, the legal scope of the dispute needs to be clarified.

B. Scope of the dispute

101. The Tribunal wishes to clarify at the outset that it will avoid, when possible, com-
paring the Parties’ positions in the instant case to the findings of the Impregilo Tribunal.
The Impregilo case does involve both AGBA and the Concession. This Tribunal, how-
ever, is called to reach its own and independent judgment. The facts, evidence, and legal
arguments brought before the Impregilo Tribunal were not the same as those submitted
here.

102. Claimants introduce their allegations in their Memorial on the Merits under the
heading of “Violations of the Regulatory Framework By the Grantor and the Regulatory
Agency.”®® There is no allegation or statement in relation to the rights and obligations
based on the BIT. Similarly, the conclusions in respect of the numerous violations under
examination refer to “Violations of the Regulatory Framework”!® and not to any breach
of a provision of the BIT. The main focus of the whole presentation is to identify a number
of actions or omissions committed by the Grantor and/or the Agency, which “breached
the most fundamental premises underlying the Concession”’. As fundamental as all these
alleged breaches are in Claimants’ opinion, they are not described, neither individually
or collectively, as breaches of the BIT.

5 Memorial on the Merits, before para. 171.
16 |bid., subtitle before para. 316, followed by paras. 316-318.
7 Ibid., para. 318.
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103. This is further confirmed by the fact that most of the allegations made in respect
of violations of the Regulatory Framework are not completed by an evaluation of dam-
ages resulting therefrom. The revenue that Claimants contend AGBA had been deprived
of is in most parts not specified while it is said to have been “significant.” As to the
Impregilo Award, Claimants state that it was not as clear cut as contended by Respondent,
and that it considers the failure to deliver the UNIREC plants to be a relevant fact.

104. Claimants present a whole set of alleged breaches of the Concession Contract as
a basis for an allegation of violations of the fair and equitable treatment standard and of
the prohibition of discriminatory and unjustified measures, as contained in the BIT. Nev-
ertheless, it must be recalled that Claimants themselves have strongly affirmed that they
were not presenting to this Tribunal claims arising out of purely contractual disputes. This
limitation must be observed. 8

105. Therefore, if the Tribunal nevertheless takes under review Claimants’ allegations
on violations of the Regulatory Framework, this is done only in view of potential indirect
effects of some of such allegations when it comes to consider alleged breaches of the
provisions of the BIT and, in particular, of the standard of fair and equitable treatment.
This also means that the Tribunal will not take the position of a judge called upon to
consider contractual disputes. It will take account of such disputes and the alleged acts or
omissions involved to the extent only that they may have an impact on the analysis of the
allegations made in respect of the provisions of the BIT.

106. Claimants, however, when arguing their allegations on violations of the Conces-
sion Contract and in response to Respondent’s reaction that these are purely contractual
matters, seem not be willing to accept that these alleged breaches cannot amount, some-
how automatically, to breaches of the BIT. Indeed, Claimants argue that the Grantor and
the Regulatory Agency committed material breaches of the Regulatory Framework. They
further say that these breaches had a negative impact on the Concession, from the early
stages. And they conclude as follows:

“In addition to being breaches of contract, they were also violations of the Regula-
tory Framework under which the Claimants had invested. Therefore, they consti-
tuted a violation of the fair and equitable treatment obligation under the Spain-Ar-
gentina BIT.”*° (emphasis added)

However, it does not follow that an allegation of a violation of the Regulatory Framework
(even if successfully established) gives rise to a breach of the BIT.

18 Cf. Decision on Jurisdiction, paras. 221-223, 236-238, 251-254.
19 Reply on the Merits and Answer to the Counterclaim, para. 219.
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107. Claimants invoke Judge Brower’s concurring and dissenting opinion in the Im-
pregilo case. It is said that for him, the Province’s failure to deliver the UNIREC plants,
its interference with AGBA’s ability to collect work charges, the Province’s deliberate
delay, and it’s failure to reinstate AGBA'’s right to cut off service to non-paying custom-
ers should have been included as instances of unfair and inequitable treatment of claimant
under the BIT. All together, these elements reveal a “behavior pattern” in the form of
unreasonable legislative and regulatory burdens, all acts that transcend the boundary of
mere “contractual violations” and constitute in fact substantial and undue interference
with claimant’s investment. However, the Impregilo Tribunal was not convinced that
such breaches had occurred. This does clearly not allow any conclusion upon the pres-
ence of a “behavior pattern,” which is, in any event, not a concept with a legal meaning
relevant under the fair and equitable treatment standard.

108. Insum, the legal scrutiny of Claimants’ allegations can be circumscribed by three
circles. The first circle relates to the content and the interpretation of the provisions of the
Regulatory Framework. The second circle refers to the margin of interpretation and the
extent to which the Grantor’s and the Agency’s regulatory power covered decisions that
the Concessionaire may not have anticipated under the literal reading of the legal frame-
work, while it had to anticipate them as the exercise of the authorities’ competence under
the Contract and Argentine law. The third circle is then left for allegations that may, while
presented as contractual disputes, become relevant when the scope of the guarantees con-
tained in the BIT are to be more closely examined. The question relevant for this Tribunal
in front of Claimants’ allegations on violations of the Regulatory Framework is therefore
whether any of these purported breaches reaches the level of that third circle.

C. Claimants’ allegations reviewed

1. The Zoning Coefficient

109. Claimants report that before the privatization of the water service, certain subsi-
dies were applied to some users, consisting of coefficients having the effect of lowering
the value of the bills. The Concession Contract did not provide for such subsidies to be
applied by AGBA. When it issued its first bills, AGBA dispensed with the Zoning Coef-
ficients. ORAB issued Resolution No. 3/00 on January 24, 2000 (CU-39) ordering AGBA
to reinstate the application of these coefficients, relying on Annex N of the Contract,
which stated that the tariff may not exceed the tariff determined in the last billing prior to
the Takeover. ORAB’s interpretation of this provision had the effect of linking the tariff
to the bill, although the applied coefficient was not contained in the rules relating to the
tariffs. ORAB dismissed AGBA'’s challenge by Resolution No. 80/00 of October 2000
(CU-40).
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110. Respondent explains that shortly after the Concession Contract became effective,
AGBA issued bills without properly considering the tariff regime established in Annex N
to the Contract. The Concessionaire understood that the Contract did not provide for
AGBA'’s application of subsidies in force upon Takeover and that it could thus no longer
apply coefficients whose effect was to lower the value of the corresponding bills. Through
ORAB’s Resolution No. 3/00, AGBA was ordered to re-bill those users whose bills have
shown a price variation as compared to the last bill issued by AGOSBA before Takeover
and thus to comply with the provisions of Section 4a-1 of Annex N.

111. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. Resolution No. 3/00 instructed AGBA not to disregard Section
36-11 of Law No. 11820 ordering the Concessionaire to comply with the subsidies in force
at the time of the execution of the Concession Contract (lit. a). The same principle is
stated in Section 4a-1 of Annex N by reference to the tariffs applicable before and after
Takeover. Moreover, Claimants do not include the effect of not continuing the imposition
of such zoning coefficient in their damage valuation, accepting that any damage resulting
from the coefficient was mitigated when ORAB allowed the recategorization of users in
2002. In addition to being purely contractual, this renders the issue moot.

2. Vacation time salaries accrued prior to Takeover

112. Claimants explain that pursuant to the Bidding Terms and Conditions, AGBA took
over the personnel employed by the previous concessionaire (AGOSBA). Such personnel
had accrued salaries on account of vacation days due for a period preceding AGBA'’s
Takeover that were to be settled by AGBA, which then demanded reimbursement by
AGOSBA and gave notice thereof to ORAB, for a total amount of ARS 96,570.75. The
vacation pay claimed by AGBA was for the period accrued while AGOSBA had been in
charge of the service, but for vacation time actually enjoyed after Takeover. AGOSBA
denied payment through Resolution No. 18/02 of January 29, 2002 (CU-46), and
AGBA’s appeal (CU-47) was not successful (Resolution No. 237/03 of December 2003,
CU-48).

113. Respondent’s view is that labor regulations applicable to the sector provided that
vacation time cannot be compensated in money and has to be enjoyed in due time and
manner. The enjoyment of holidays paid through the salaries was mandatory and could
not be replaced by a payment of money. Because there was no benefit of paid holidays to
be recovered, no amount was to be recovered from AGOSBA. Respondent points to Ar-
ticle 15.2.1 of the Concession Contract providing that the Concessionaire agrees to be
bound by all employee-related obligations imposed by applicable laws, regulations and
the collective bargaining agreements. If the Concessionaire disregarded the laws and reg-
ulations that were applicable, it could not seek to recover from AGOSBA any payments
it wrongly made.
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114. The Tribunal notes that this is a purely contractual dispute and that Claimants do
not argue otherwise. Section 14-11 of Law No. 11820 provides as follows: “The employ-
ment conditions governed by the collective bargaining agreement applicable to AGOSBA
workers shall apply.” The same rule is to be found in Article 15.2.1 of the Concession
Contract. Claimants have not demonstrated that at the time holidays could be compen-
sated by the payment of money and that therefore AGBA settled accrued payment obli-
gations created before Takeover and to be recovered pursuant to Article 15.2.2 of the
Concession Contract. The claim is therefore based on most uncertain grounds as a matter
of contract law and far away from any consideration of a breach of the BIT.

3. The determination and application of tariffs by AGBA

115. Claimants contend that many obstacles to the application of the right tariffs by
AGBA came up on different occasions, under different circumstances. They explain that
at the time of Takeover, billing was done through a fixed-rate tariff method, with the idea
that it would be replaced progressively when the metered service was implemented. Tar-
iffs were determined by the provisions of Annex N to the Contracts and Circulars No.
27A, 44A and 58A (CU-49-51), based on rules as follows: (a) The applicable tariff was
to be determined on the basis of data from the real estate records. (b) Six categories were
established, depending on the value of each lot, each category being assigned a two-
monthly water volume of drinking water and a price per cubic meter. (c) For those prop-
erties for which no real estate valuation was available, the Concessionaire was required
to perform an ad hoc valuation. (d) The tariff could not exceed the one set at the last
billing round prior to AGBA’s Takeover, unless there were more recent construction de-
velopments. (e) At the bidding process, the bidders were supplied with a copy of the real
estate records and another of the register used by AGOSBA for billing purposes. (f) The
sewage tariff followed the same criteria, but was arrived at by applying a coefficient to
the values for the drinking water distribution service; this coefficient was 0.5, and then
accrued by 0.1 in each year of the period between 2000 and 2004. In sum, this tariff
system required that users were categorized for tariff purposes on the basis of a correct
valuation of each respective property. This included an actual assessment of the construc-
tions existing on each property, including the improvements undertaken by the owners
since the last assessment.

116. Respondent’s presentation is similar, subject to a statement that AGBA had to
gradually implement a metered service tariff regime. The tariff service regime determined
on the basis of categories linked to the size of the constructions on the properties was thus
transitional, applicable only during the period when the metered service was not yet es-
tablished.

117. Claimants submit that based on Provincial Law No. 12397 (CU-52), the Prov-
ince’s Real Estate Records Office’s database of 1958 was updated as per the year 1999.
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The Province used the updates of the parcels’ valuation for real estate tax purposes from
2000 onwards. Claimants note that the new valuations detected about 120,000 improve-
ments in the properties, which were used by the Province to correct the real estate tax
base. Claimants assert that AGBA was never provided with the information; therefore, it
was denied any chance to apply the tariffs based on those valuations, which means that it
was prevented from applying higher tariffs to those higher-income users that had im-
proved their properties.

118. Claimants further state that the new valuation as approved by Provincial Law No.
12397 became law on December 30, 1999, at a date prior to Takeover, which means that
they constituted a pre-existing situation. Therefore, pursuant to the Concession Contract
(Sec. 4a-1 of Annex N), it was the updated valuation that AGBA should have used for
billing purposes. On February 26, 2001 (CU-53, RA-87) and April 10, 2001 (CU-54, RA-
89) AGBA requested to be authorized to use the updated parcels’ valuation for real estate
tax purposes from 2000 onwards, as this was done for tax purposes on the basis of ORAB
Resolution No. 15/00 of March 17, 2000. This request was denied by ORAB.

119.  Another discrepancy was mentioned in a Note that AGBA submitted on February
19, 2002 to ORAB (RA-90) and reiterated on April 23, 2002 (RA-260), which explained
that AGBA had found 15,500 pre-existing users that had not been correctly categorized.
AGBA requested rectification. These users had been included in the real estate tax valu-
ations supplied during the bidding stage. They represented a substantial portion of users
when compared to the 80,200 customers on AGOSBA'’s database.

120. ORAB requested more information on June 28, 2002 (RA-91) and decided there-
after through Resolution No. 74/02 of December 12, 2002 (CU-55, RA-92) that AGBA
had to reconcile the billing records received from AGOSBA with those supplied by Cir-
cular No. 58(A) and assign to the users of the Concession area such range as may be
applicable based on the tax assessment of the properties in the cases listed in the Annex
attached to the decision. Claimants recognize that a significant number of users could thus
be regularized; however, the said Annex failed to include 2000 incorrectly categorized
users and it failed to reflect vacant lots that were actually built-up properties.

121. Claimants submit that said Resolution entailed a drastic deviation from the con-
tractual provisions. It implemented for the users listed in the Annex a different tariff sys-
tem, each tariff being individually determined by the Regulatory Agency, as specifically
stated in the Resolution. AGBA never got to learn the valuation criterion used by ORAB.
This entailed an incorrect application of Section 4a-1 of Annex N to the Contract, which
provided that the tariff to be applied shall not exceed the tariff determined in the last
billing prior to Takeover, provided no new developments had occurred. The cases to
which the Resolution applied were those incorrectly valued in the real estate records and
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inconsistent with AGOSBA’s user register. AGBA never wanted to apply to these prop-
erties a tariff different from the one resulting from Annex N. It only wanted to assign
these properties to their respective correct categories. So, when the billing changed, there
was in fact no change at all in the tariff-system applied. In any event, the correction could
also have been covered by the “new developments” reservation in the quoted clause. The
damage caused to AGBA became worse when ORAB instructed the Concessionaire to
prepare a commercial plan that would address, inter alia, the situation of users to be tem-
porarily excluded “due to a verified insufficiency of income.” The plan was approved on
March 13, 2003 through Resolution No. 5/03 (CU-56). The exclusion of such users was
done under the responsibility of the public authorities, not by the Concessionaire.

122. Respondent confirms that in February 2001 AGBA requested to be allowed to re-
categorize real estate listed as vacant land but in which constructions had been made on
the basis of the new valuation of real estate performed in 2000 by the Provincial Land
Registry pursuant to Regulation No. 15/00. In February 2002, AGBA requested from
ORAB the recategorization of 15’200 users and to inform whether their tax assessment
had been adjusted. ORAB admitted AGBA’s request and accepted that AGBA was pro-
vided with the necessary information. It was not delaying a solution as Claimants con-
tend.

123. In December 2002, ORAB issued Resolution No. 74/02 which addressed each and
every claim submitted by AGBA. This Resolution allowed the Concessionaire not only
to reconcile the register in Circular No. 58A with the billing register submitted by
AGOSBA, but also to calculate the amounts AGBA was entitled to receive from January
2000 to December 2002. Since the beginning, the measures adopted by the Regulatory
Authority aimed at regulating the proper operation of the Concession. It allowed includ-
ing as billed new users those holding properties being served without being billed. Thus,
ORAB allowed AGBA to meet the first-year goals set forth in the POES.

124. At the time of the bid, bidders were provided with information circulars, including
Communication No. 16, which made reference to “non-registered services” and a break-
down of AGOSBA'’s services. This document included a digital plan and a breakdown of
the services that had not been registered, further indicating that the figures included were
just estimates (RA-251).

125. Respondent further recalls that the Tribunal in Impregilo did not find that the al-
leged inaccuracies in the databases handed over and subsequent correction of errors can
be regarded as a misuse of public power.

126. The Tribunal notes that this is a purely contractual dispute and that Claimants do
not argue otherwise. Claimants complain that their “justified expectations” with respect
to the tariffs to be collected for the services were negatively affected by the actions of
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both the Grantor and the Regulatory Agency, which “were contrary to the tariff principles
enshrined in the Regulatory Framework.”? They do not contend that this would mean
that they had been subjected to unfair or unequal treatment at the level of the BIT stand-
ard.

127. The Tribunal observes that most of the discrepancies in the users’ categorization
are of a limited impact on the overall operation of the tariff system and the ensuing reve-
nue derived from the billing to users. In addition, while Claimants do not address the
point, Respondent draws their attention to the fact that the corrections requested by
AGBA were relevant for the non-metered system only that AGBA had to replace. Claim-
ants recognize that Resolution No. 74/02 permitted to take the number of incorrectly cat-
egorized users down from 12,500 to 2,000 and that it allowed registering users that were
served but not billed. Even if a deviation had occurred from the contractual provisions in
respect of the users listed in the Annex to said Resolution, the reason was explained by
the fact that the valuation made for tax purposes could not simply be converted into the
categories of users defined in Annex N for the purposes of setting the applicable tariffs.
Therefore, AGBA had to prepare a commercial plan, which was done and later approved
in Resolution No. 5/03. In sum, while it appears that some deviations occurred in the
proper categorization of users, it appears most unlikely that any violation of the Conces-
sion Contract had occurred. The cooperative approach with which both entities - AGBA
and ORAB - handled this matter does not point to any serious dispute.

128. It is true, as mentioned by Claimants, that after the approval of the commercial
plan in March 2003 complaints were filed with ORAB by users, which caused the Agency
to pass Resolution No. 20/03 on September 15, 2003 (CU-61), ordering an audit of the
implementation of AGBA’s commercial plan, while simultaneously staying the applica-
tion of Resolution No. 74/02 to any user who had filed a claim. For Claimants, this meant
that the mere filing of a claim had the effect of preventing the Concessionaire to bill the
author of such claim according to the contractual provisions. This submission is not en-
tirely correct. AGBA was entitled to collect from these users part payments on account,
equal to the amount of the last bill paid, pursuant to Section 28 of Annex N, as explained
in Resolution No. 20/03. For this reason and in the absence of any evidence on the impact
Resolution No. 20/03 may have had on the billing to categorized users, the Tribunal must
conclude that the suspension of Resolution No. 74/02 could not have more than minimal
effects on the application of tariffs by AGBA.

129. In addition, the Tribunal notes that Claimants do not offer a quantified valuation
of the harm they allege AGBA had suffered. The one exception to this is the amount of
ARS 7,720,323 that has been calculated on both sides, by AGBA (letter of July 15, 2005,
CU-58) and by ORAB (through its letter sent to the Province’s Undersecretary of Public

20 Memorial on the Merits, para. 202.
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Services on April 14, 2003, CU-57). It represents the amount that AGBA was not permit-
ted to bill to users, because ORAB limited retroactive charges to six months, as stated in
the cases dealt with by Resolution No. 25/05 of September 27, 2005. Claimants explain
that this was done so when users complained that they were billed although they did not
deny that they had been provided the service. ORAB invoked in this respect Section 31
of Annex N of the Concession Contract. Claimants consider this provision not applicable.
The Tribunal notes that while this provision is pertinent to deal with users illegally re-
ceiving service without being billed, there are good reasons to accept that it was applied
as well to other cases of not correctly billed users, at least by analogy.

130. Claimants accept that the Province had not recognized any obligation to pay the
amount of ARS 7,720,323 and that the Undersecretary of Public Services stated that this
matter was to be considered in the contract renegotiation. The matter was therefore rec-
ognized as a purely contractual dispute on a jointly agreed amount. Respondent notes that
proceedings on enforcement of such claim remained available to AGBA. Therefore, the
mere existence of such a dispute on an alleged right to payment of such sum of money
does not amount to any unfair or unequal treatment under the BIT. Claimants do not sub-
mit otherwise. This conclusion does not vary in light of the fact that this amount was
accepted as part of a deal resulting from the forthcoming renegotiation of the Contract
following the emergency measures taken in early 2002.

4, Failure to deliver the UNIREC plants

131. Circular No. 30(A) (CU-63, RA-270) provided that three wastewater treatment
plants were to be constructed by the Office for the Coordination of the Reconquista River
Project (UNIREC). Two plants were to be built in Las Catonas (Municipality of Moreno)
and in Ferrari (Municipality of Merlo) within the Concession Area, while another one
was outside this area (Hurlingham). In addition, the already existing Bella Vista Plant
(Municipality of San Miguel) was chosen for an expansion project. All four plants were
subject to a bidding process other than the one AGBA’s stockholders were involved. The
three plants in AGBA’s Concession area were called the UNIREC plants. The Circular
made a distinction between the design and construction phase (scheduled for 20 months)
and the operation and maintenance phase (24 months).

132. Claimants explain that these were commitments relied upon by the bidders. The
expansion plans were made in consideration of the availability of the effluent treatment
plants. Claimants submit that in light of a bidding process started in June 1999, the plants
were to be in operation in the first quarter of 2001. From then, they were to be operated
for a period of 24 months at no costs for AGBA, as provided in Circular No. 30(A).

133. There is no dispute that on the two new plants (Catonas and Ferrari) works had
not even started for the whole duration of AGBA'’s holding of the Concession.
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134. Claimants submit that when the immense delay in the construction of the UNIREC
plants became apparent, AGBA’s expansion plans were seriously affected, as well as the
expectations of the income arising from the network expansion dependent on the opera-
tion of these plants. The delays affected the building of AGBA’s sewer networks and the
corresponding extension of the service. The delay in the expansion of the Bella Vista
Plant entailed the extension of an unsustainable situation of irregular wastewater dump-

ing.

135. Claimants further explain that on August 17, 2000, AGBA requested ORAB to
provide it with updated information of the UNIREC plants’ process and to discuss the
matter (CU-64, RA-232). Eight months later, when the plants were already supposed to
be in operation, ORAB further requested by letter of April 17, 2001 that AGBA report to
it on the reconditioning work and the commissioning in relation to the Bella Vista Plant,
as if this had to be carried out by the Concessionaire (CU-65). AGBA replied on May 2,
2001 that this was a plant that should have been fully operational prior to ORAB’s de-
mand to the Concessionaire (CU-66). ORAB’s only response was to send AGBA the in-
formation received from the President of UNIREC on July 10, 2001 (CU-67), where it
was stated that under the actual economic and financial situation, it was not possible for
the Province to commence the works.

136. For Claimants, this meant that the UNIREC’s President acknowledged that the
plants’ situation was the responsibility of said unit and that the whole process had suffered
material delays and was halted due to the impossibility to secure financing, as a result of
the economic-financial situation of the Province. From the reactions received from
ORAB, notably by a letter of November 12, 2001 (RA-239), it appeared that the Agency’s
intention was to have the Concessionaire taking over the works on its own expense. How-
ever, AGBA could not carry out works that were the subject of an ongoing bidding pro-
cess. AGBA never took over the Bella Vista Plant. On October 23, 2003, ORAB accused
AGBA of failing to fulfill the Contract provisions related to this plant, through Resolution
No. 32/03 of October 23, 2003 (CU-68, RA-198, 214), which relied on Resolution No.
25/03 of September 17, 2003 (CU-69).

137. AGBA challenged Resolution No. 32/03 (CU-72, RA-199) and submitted a tech-
nical proposal for the reconditioning of the plant. On March 25, 2004, the Agency asked
that the existing facilities at the Bella Vista Plant be emptied in order that their condition
can be verified (CU-73). On September 15, 2005, the Water Control Agency of Buenos
Aires (OCABA) — the new Agency succeeding to ORAB — advised AGBA that the reha-
bilitation and expansion work to be performed at the Bella Vista Plant will start on Sep-
tember 20, 2005 (CU-74). Claimants note that as a matter of fact, the works had not even
started when the Concession Contract was declared terminated.
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138. Claimants further observe that at the request of the Ministry of Infrastructure and
Public Service (Resolution No. 84/06 of March 10, 2006, CU-75), OCABA issued a re-
port, dated April 21, 2006 (CU-76), stating that the San Miguel sewage treatment plant
was virtually non-existent, overlooking the fact that this plant had been out of operation
since before Takeover by AGBA and that responsibility for works to be done had been
placed with UNIREC. OCABA also contended that the plant was included in the list of
assets submitted by AGBA upon taking over of the Concession. It was relied on an in-
ventory, but this document could not be found in the file. Decree No. 1666/06, declaring
the termination of the Concession, merely repeated the same statement. One month after
that Decree, OCABA finally ruled on AGBA’s challenge of Resolution No. 32/03 (Res-
olution No. 44/06 of August 8, 2006, CU-77).

139. Claimants contend that the Grantor did not just fail to fulfill the obligations un-
dertaken by means of Circular No. 30(A), requiring the putting of the plants in active
service at the defined date. It also tried to hold AGBA responsible for such breaches,
taking the condition of the Bella Vista Plant as a reason for termination. Claimants also
complain that Respondent focuses the discussion of the UNIREC plants on the Bella
Vista Plant. But this plant was just one of the plants that had been placed under the
UNIREC’s charge as per Circular No. 30(A). The operation of the UNIREC plants would
have allowed AGBA to serve an additional 378,000 users in the sewer system (98,000 in
Ferrari, 200,000 in Las Catonas, and 80,000 in Bella Vista), plus 300,000 users who were
not connected to this network but were served through septic pump trucks that discharged
their loads into these plants. Claimants rely on Witness Quijada, explaining that AGBA
had to interrupt work on projects to take wastewater to the purifying plants and to develop
new projects in other areas of the Concession, thus causing a waste of time, given the fact
that such a project needs at least five months to be workable.?

140. Respondent admits that during the time when a bidding process had to be con-
ducted, AGBA proposed several measures to put the Bella Vista Plant into operation. The
Regulatory Authority understood that the measures proposed by AGBA could improve
the existing conditions and thus requested that UNIREC provisionally transfer the own-
ership of and control over the Bella Vista Plant to the Concessionaire, so that AGBA
could begin the works in this plant (letter of August 14, 2001, RA-235). In response,
UNIREC informed that the facilities of the Bella Vista Plant had never been transferred
to itand that it had no records of them (letter of September 11, 2001, RA-236). Therefore,
AGBA was informed by ORAB that the plant was not under the control of UNIREC but
under its own control, since it had been transferred to the Concessionaire upon Takeover
together with all assets referred to in chapter 7 of the Concession Contract and included
in the inventory established under Section 6.4.1 of the Contract. Therefore, as the plant
was under AGOSBA'’s control, it must have been transferred to the Concessionaire.

2L Cf. Quijada I, paras. 287-294, Il, paras. 48-62; TR-E, Day 2, p. 28/7-30/12.
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141. Respondent notes that given that the state of emergency was declared in the Prov-
ince, UNIREC’s contract to build the plants could not be executed. The Bank of Japan
did not guarantee the disbursement of funds under the loan agreement, which is reason
why the contract was suspended. Therefore, the Province decided to grant the permit
requested by the Concessionaire to be able to implement measures for the purpose of
improving the conditions of the Bella Vista Plant (ORAB’s letter of September 28, 2000,
RA-233). In its letter of December 13, 2001, AGBA denied that it had performed any
reconditioning work in the plant, but stated that it had merely cleaned its input structures
to improve the flow of the collection networks to prevent overflow (RA-197). On July 8,
2003, after it had conducted an inspection of the plant, ORAB issued Resolution No.
32/03 of October 23, 2003 (RA-198, 214, CU-68), stating that the Concessionaire had
breached its obligations regarding the effluents of the sewage treatment plant and that
such breach was subject to a fine. AGBA challenged such Resolution on the basis that
they were not in control of the plant (RA-199, CU-72). ORAB recalled to AGBA that the
sewage treatment plant had been transferred to it under the terms of Article 43-11 of Ar-
gentine Law No. 11820, as it was one of AGOSBA’s assets and that UNIREC’s obliga-
tion to expand it did not change that.

142.  The Tribunal observes that the focus of the Parties’ debate is on the Bella Vista
Plants’ situation. In this respect, the Tribunal notes that a preliminary point should be
addressed in respect of an alleged transfer of property of the plant. Respondent affirms
that the plant had been transferred as all other assets upon Takeover to AGBA. It refers
to Circular No. 73(A) that excluded from such transfer the personal home of the person
in charge of the plant. This Circular has not been submitted to the Tribunal and cannot
serve as evidence of the transfer of the whole plant to AGBA. Respondent’s reliance on
chapter 7 of the Concession Contract and on Section 43-11 of Law No. 11820 does not
assist Respondent’s position either, as these legal sources do not identify each item being
part of the assets allocated to the service of the Concession. Section 7.2 of the Contract
seems to point in the opposite direction, stating that upon Takeover, the Concessionaire
shall be transferred possession of all assets allocated to the Service owned by the Province
and AGOSBA. Such “Service” includes any work required for service provision, includ-
ing maintenance, rehabilitation and expansion work (Sec. 1.4). As far as the Bella Vista
plant was concerned, Circular No. 30(A) charged UNIREC with these activities, which
implies that this plant was not included in AGBA’s scope of service and therefore not
transferred into its possession and property.

143. The Tribunal cannot assess whether an allocation of the Bella Vista Plant to
AGBA was contained in the inventory prepared by AGBA upon Takeover, as such doc-
ument has not been filed with the Tribunal. Respondent refers to a letter addressed by
AGBA to ORAB on June 22, 2001 (RA-238), which does not, however, contain such
inventory; the letter is a mere cover-letter for submitting such documentation, that may
have been annexed but has not been submitted to the Tribunal. Respondent’s reference to
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Annex L of the Contract does not help either, since the content of this Annex has not been
provided, nor the text of Circular No. 73(A) to which it refers. Any transfer to AGBA
seems most unlikely when considered in light of the final clause of Circular No. 30(A)
that provided for the transfer of the plants to the Concessionaire upon completion of the
project to be performed by UNIREC only and not before.?? It seems that at the time
ORAB was not of the view that the plant had been transferred to AGBA, when it wrote
to the UNIREC President on August 16, 2001 (RA-235) whether “si puedo transferirse
especificamente la planta depuradora de Bella Vista al Concesionario”.

144.  On the other hand, Claimants’ position that UNIREC was in charge of the plants
does not imply that a transfer of property to that entity had occurred. When asked by
ORAB whether it could agree to a transfer to AGBA for the purpose of reconditioning
the plant, UNIREC replied in its letter of September 11, 2001 to the Agency that the Bella
Vista Plant had not been transferred to UNIREC and that no property of UNIREC was
registered in this respect. This seems most likely correct given the fact that no works were
undertaken on UNIREC’s part. Respondent further submits that due to the emergency
situation, the work contract could not be subscribed. Therefore, in the absence of evidence
of a transfer of the Bella Vista Plant either to UNIREC or to AGBA, the ownership was
with ORAB pursuant to the provision of Section 29-1 of Law No. 11820 stating that OR-
BAS shall own all such assets owned by the AGOSBA for the fulfillment of the objectives
of the service. AGBA’s proposal to refurbish the Bella Vista Plant was therefore certainly
connected to work to be done under the Concession in the neighborhood of the plant or
even beyond, but it was not included in the Concession Contract’s scope because it was
not, or, at least, has not been evidenced as an asset transferred to the Concessionaire.

145.  The Tribunal notes that there is no dispute that the Ferrari and Catonas plants had
not been constructed in the districts of Merlo and Moreno, respectively. On the basis of
the evidence before this Tribunal, the expansion of the Bella Vista Plant was equally left
under the Province’s responsibility in light of the impossibility to start the work initially
envisaged for UNIREC. The performance of this work was contractually agreed through
Circular No. 30(A) that is part of the Bidding Conditions and thus part of the Concession
Contract. Nothing in the Parties’ submissions allows a conclusion that the failure to per-
form these works was caused otherwise than for the reason that the Province was unable
to secure the required financing. This is a serious contractual breach, which will have to
be further examined. The debate on the fate of the Bella Vista Plant will also be dealt with
in relation to the decision on termination, where AGBA’s alleged failure of proper con-
ditioning the plant has been mentioned.

22 It may also be noted that ORAB’s Resolution No. 7/01 of January 31, 2001 approved AGBA’s proposal
for the first Five-Year POES, where it was stated that in respect of the San Miguel facilities, including Bella
Vista, “reconditioning and expansion activities have been envisaged by the UNIREC” (page 41). It may be
assumed that ORAB would have objected to this statement if the Bella Vista plant had been effectively
transferred to AGBA.
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146. The Tribunal understands that this is a purely contractual dispute and that Claim-
ants do not argue otherwise. There is no reason to qualify the failure to perform this con-
tractual undertaking otherwise than as a breach of contract. As such, the Province’s lack
of performance does not amount to a breach of a guarantee provided for in the BIT. As
stated, the topic to be retained for further consideration is the alleged consequence of this
lack of performance on the overall operation and expansion of the network, which may
take the matter to a level that could allow the investors to raise an allegation based on
unfair and unequal treatment under the BIT. However, doubts come up immediately in
light of AGBA'’s statement in its letter of May 17, 2001 (CU-173, RA-183) that expansion
work had been recently interrupted for reasons of low collectability, and that it requested
expansion goals to be temporarily suspended. When expansion work was interrupted as
a consequence of a failure to secure sufficient income, the missing UNIREC plants could
not be the cause of impossibility to pursue expansion work.

5. The prohibition of applying the connection and work fees

147. Claimants’ first allegation in this respect is related to the prohibition for AGBA
to charge work fees. They explain that early after Takeover, AGBA started with work in
neighborhoods that had never been served and where there was only buried piping.
AGBA performed locating and turning those non-operational pipes into the system, fit
for service provision. These actual service expansion works were provided for in the
POES. Such work was to be carried out in the towns of La Guardi and Sarmiento, Pri-
mavera and Grand Bourg.

148. In reply to ORAB’s letter of July 10, 2001 (CU-78), AGBA had explained in its
letter of July 20, 2001 to ORAB that it had charged a work fee in some Municipalities
only and that it was legitimate to do so (CU-79). The ORAB ordered AGBA to refrain
from such service billing (CU-80, RA-98) and requested additional information (CU-81).
AGBA provided the information and expressed ORAB’s lack of authority to suspend the
Concessionaire’s billing by a letter dated August 22, 2001 (CU-82). After a further ex-
change of statements (CU-83-86, RA-99), the Agency passed Resolution No. 14/02 on
February 12, 2002, ordering AGBA to refrain from issuing bills containing the work fee
(CU-87, RA-95). It contained no ruling whatsoever about the applicability or inapplica-
bility of the work fee, but merely mentioned that AGBA had not filed the requested in-
formation.

149.  Much later, on August 6, 2003, ORAB made another request for information (CU-
88) to which AGBA again replied (CU-89). On November 28, 2003, ORAB denied the
challenge raised by the Concessionaire against Resolution No. 14/02 (CU-90, RA-100).
On the one hand, this new Resolution No. 33/03 justifies the denial of the challenge,
arguing that the Concessionaire had failed to supply the required information, while on
the other hand, it acknowledged that ORAB had that information available. At that time,
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AGBA had already added 15,000 users in the municipalities affected by the billing sus-
pension.

150. Claimants submit that until the time of the Contract’s termination, the work fee
billing suspension had never been lifted, nor did ORAB provide the analysis it undertook
to make on the basis of the information provided by AGBA. AGBA challenged the latest
ORAB Resolution before the Courts. Getting paid such fee was essential to be able to
fund the expansion works, which were provided for in the POES. ABGA was kept from
collecting such fees by ORAB who had no authority to do so. The work charge was related
to installations that were not in place or were completely unusable. The Grantor was de-
termined not to allow AGBA to be paid the charges it was entitled to, amounting to the
sum of ARS 963,160 for work charges in 2002.

151. Respondent points to the fact that the areas where AGBA wanted to bill such work
charge had, in fact, water and sewage networks since the Province had installed them
before Takeover. It was therefore not reasonable to allow to levy a work charge, which
was an amount to be paid as a contribution to funding costs of the “expansion of the
residential network built by the Concessionaire,” as provided in Section 10 of Annex N
to the Contract. The allegations made by Claimants relate to this provision and are a
typical contract dispute, which cannot involve any responsibility under the BIT.

152. Respondent explains that in early 2001, ORAB began to receive claims from users
arguing that the work charge was being levied on users despite the fact that they lived in
areas where the water and sewage works had been executed by the Province before Take-
over. The amount was high, ARS 150 for water and ARS 250 for sewers, far above a
monthly bill charge of ARS 6. The Town Council of José C. Paz complained that the
work charge was billed to users in an area where 90% of the works had been performed
by AGOSBA. ORAB requested that AGBA furnish detailed information on the works
carried out. In response, AGBA only submitted a copy of the letter sent to the Conces-
sionaire by the President of the Users and Consumer Committee of the Senate of the
Congress of the Province of Buenos Aires and the response thereto (RA-97). Since this
information was insufficient, the Regulatory Authority determined that until all infor-
mation requested was received and analyzed, AGBA was not to levy the work charge
(RA-98). Although AGBA sent several letters providing more explanation to ORAB, it
never submitted the documents requested. In February 2002, ORAB’s Technical Area
determined that many of the works that AGBA put into operation had been built by the
Province (RA-99). By Resolution No. 14/02, ORAB ordered AGBA to stop issuing bills
applying the work charge to users living in the neighborhoods in question.

153. AGBA'’s appeal was rejected by Resolution No. 33/03. ORAB did not object to
AGBA'’s right to levy the work charge when it performed expansion works pursuant to
Section 10 of Annex N to the Concession Contract. It requested AGBA again to submit
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information proving the existence of investments and works relating to the expansion of
the networks. Respondent notes that ORAB understood that these were not new but pre-
existing connections. The Company never provided information demonstrating that the
application of the work charge was appropriate. In February 2004, AGBA filed a legal
claim against Resolutions No. 14/02 and 33/03 (RA-101). AGBA was never deprived of
the right to collect the work charge, but simply the work performed had to be verified by
ORAB in order to determine whether AGBA actually had the right to collect it. The col-
lection right was never forbidden, but was only suspended awaiting the provision of in-
formation from the Concessionaire in order to allow the verification of the admissibility
of the fee.

154. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. The work charge is an amount to be paid by the users when they
are connected to the services for the purpose of contributing to “funding the expansion of
the residential network built by the Concessionaire” (Sec. 10 of Annex N of the Conces-
sion Contract). The dispute relates to the understanding of the terms “expansion of the
network” in cases where a significant part of such work had already been done before
Takeover. Witness Cinti stated that AGBA charged the work charge to many users for
pre-existing work.2® The dispute further relates to the proper information required from
AGBA to get the ORAB’s approval for the billing of the work charge. The Tribunal un-
derstands that the provisions of Annex N do not reveal the desired clarity to allow dealing
appropriately with these issues. It also understands that AGBA’s insistence on billing the
work charge was not supported by extensive information on the works done as requested
by ORAB.?* In any event, these matters are completely irrelevant for dealing with the
dispute before this Tribunal as they are far away from any breach of the BIT.

155.  As per their second allegation, related to the collection fee, Claimants explain that
at the date of Takeover, the service provided in certain neighborhoods had serious defi-
ciencies, as the condition of the existing connections was very poor, lacking the most
fundamental technical standard. This infrastructure represented a substantial sanitary risk
for the users. AGBA verified the situation a few days after the taking over of the Conces-
sion and set in motion the restoration of the existing basic facilities. It also performed a
survey of the properties covered by these networks, which had not been authorized and
for which no data were available from AGOSBA, on the basis of which AGBA could
have started billing the users.

23 Cinti 1, paras. 63-67, 11, para. 43; TR-E, Day 3, p. 134/16-23.

24 Witness Cerruti I, paras. 84-102, complains at length about ORAB requesting disproportionate amounts
of information, however without providing information permitting the Tribunal to identify most of the
content and the scope of such requests. The Witness extends far beyond his role when he concludes that
ORAB'’s requests had the purpose “to pursue its political ends by forcing AGBA to stop billing what was
its lawful right, i.e. the Work Charge” (para. 103). Neither can the Witness have knowledge sufficient about
ORAB?’s “political ends” nor is he an expert on AGBA’s “lawful right.”
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156. As per Resolution No. 44/00 of June 14, 2000 (CU-93), AGBA had to stay with
ORADB’s refusal to bill the connection fee in certain neighborhoods. Indeed, in a number
of communities, AGBA was only entitled to bill users and get paid for the provision of
services as provided for in Annex N to the Concession Contract, exclusive of the connec-
tion fee. ORAB considered that in the communities identified on the list available to the
bidders’ service had been provided already by AGOSBA; this meant that they had to be
part of the served area. ORAB acted reprehensibly as it only objected to billing the con-
nection fee when AGBA had already completed a large portion of the works, even though
it had been timely advised of the Concessionaire’s intention and plans. When such ob-
jections were raised, the users were considered as served users, but could not be billed as
from the Takeover onward because they were informed by AGBA that their connection
needs first to be redone and completed. Through Resolution No. 51/01 of October 17,
2001 (RA-94), ORAB dismissed AGBA’s challenge of Resolution No. 44/00, claiming
that AGOSBA already provided the service but did it free of charge, which explains that
these users were not included in this Concessionaire’s database.

157. Nevertheless, Claimants submit that this position appears inconsistent, as the
Agency had considered such connections as part of the service expansion works when
approving the POES progress report for the first year of the concession term. As to works
dating back to AGOSBA'’s time, their condition was so poor that new connections had to
be installed and the defective, existing ones refurbished. This caused AGBA to incur
material expenses. The Regulatory Agency had assessed the value of those works as ex-
pansion works in its analysis of the POES for the first year. The damages resulting from
the prohibition on collecting those charges was $ 3,362,000 for 2000.

158. Respondent explains that the Concessionaire was authorized to levy the “connec-
tion charge” on users every time a new residential connection was installed, as provided
in Annex N, Section 11. Claimants groundlessly contend that ORAB banned AGBA from
levying such connection charge. When in April 2000, AGBA informed ORAB that it
would begin to bill such charge to users who had been provided with service by
AGOSBA but were not billed for it, this request was rejected by ORAB who reminded
AGBA that it could request payment of such a charge from users only where a new resi-
dential connection was made. During the bidding process, the bidders were informed of
the number of users that were not included in AGOSBA'’s user register but were being
served nonetheless. Information Communication No. 16 contains a list of the amount of
such connections (RA-251). AGBA nevertheless contended that the service that had been
provided by AGOSBA was insufficient as to the quantity and the quality of the water
flow, which had been the reason why they had never been included in the user register.

159. Respondent objects to Claimants’ statement that AGBA was allowed to consider
such users as new connections for the purpose of the POES. Such connections cannot be
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considered as “new,” because they already existed when the service was taken over. Users
could be billed for a connection charge only after installing a new home connection.

160. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. The connection fee is to be paid by users when they are connected
to the network (Sec. 11 of Annex N of the Concession Contract). The dispute relates to
the understanding of the terms “connection” when service had been provided before
Takeover, but the connection required being re-established when AGBA became the ser-
vice provider. The Tribunal understands that the provisions of Annex N do not reveal the
desired clarity to allow dealing appropriately with these issues. While ORAB’s position
seems rigid in this respect in many cases where a connection was in such poor condition
that it was required to be redone entirely, it can also be argued that users listed as such
qualify as being connected before Takeover with the effect that they could not be charged
by AGBA for the same. In any event, it is beyond any doubt that these matters are com-
pletely irrelevant for dealing with the dispute before this Tribunal as they are far away
from any breach of the BIT.

161. The Tribunal also notes here and will explain in the next Chapter that when the
approval of the POES report for the first year was given, a number of works were qualified
as service expansion works while as a matter of fact they were not. The decision made by
ORAB in this respect had as its sole purpose to justify the approval of this report by a re-
categorization of parts of the works. It had not the effect of re-attributing those works to
the expansion works for other purposes, such as the determination of work and connection
fees, which would have had direct effects on the users’ bills for which the POES could
not serve as basis.

6. The obstacles to the implementation of the collection mechanism

162. Claimants explain that the tariffs were the only source of income for the Conces-
sionaire. It was therefore important for AGBA to be able to apply all the means and in-
struments approved in the Regulatory Framework to enforce the users’ payment obliga-
tions. It was essential to put into operation an efficient billing and collection process, as
well as payment controls and effective means to act in front of delinquent or reluctant
users. Claimants had invested in reliance on the effective instruments to secure high col-
lection rates contained in the Regulatory Framework.

163. AGBA had to deal with a relaxed and permissive policy applied by the Province
in the period before Takeover. Pre-existing users were those who were provided with
service and listed on AGOSBA’s commercial database and thus billed for the service.
The remaining users were provided with some kind of service provided by AGOSBA
without ever be billed for it. It was necessary to implement a policy to make the users
aware of the need to pay for the services they received.
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164. Claimants contend that the repeated interference of the Regulatory Agency caused
the Concessionaire’s legitimate attempts to collect on the bills to fail repeatedly. In fact,
the Agency defended delinquent users, thereby causing paying users to become frustrated,
and further adversely affecting the collection rates for pre-existing users. ORAB’s means
to hinder the implementation of collection tools were, most notably: (a) prohibition of
service interruption, (b) prohibition of instituting payment enforcement proceedings, (c)
prohibition of requests to delinquent users for the reimbursement of certain private col-
lection efforts, and (d) interference with the manner in which delinquent users were man-
aged.

165. Claimants’ first allegation in this respect relates to the prohibition for AGBA to
interrupt service for users not paying their bills. Section 15-11 of Law No. 11820 states
that the Concessionaire has the power to proceed with service interruption on account of
non-payment as provided in Section 34-I1, stating: “The Concessionaire may interrupt
service provision in the event a User is late in paying the corresponding bills, notwith-
standing the applicable late charges and interest.” Section 29 of Annex N enshrined this
same right. An exception applied whereby the Agency was allowed to order the interrup-
tion of services be suspended, but this only “temporarily” and “in unforeseen and extraor-
dinary circumstances.”

166. Acting through a constitutional summary action (“amparo”), a user in the Munic-
ipality of Moreno obtained a precautionary measure declaring that service interruption
due to lack of payment was unconstitutional. AGBA filed a judicial appeal against such
measure, which was partially allowed but not in respect of the suspension of service in-
terruption to the petitioner. AGBA asked the authorities to take action (letter of July 30,
2001, CU-94, and of October 24, 2001, CU-95). It did so again by letter of January 11,
2002 (CU-96) when the Court extended the precautionary measure to all residents of the
Municipality of Moreno (Order of December 27, 2001). The Justice of Peace rendered
judgment on August 21, 2002, ruling that the service could not be interrupted in the Mu-
nicipality of Moreno (CU-97). The Court of appeals affirmed on October 17, 2002 the
latter’s decision and the unconstitutionality of Section 34-11 of Law No. 11820 (CU-98).

167. Through Resolution No. 56/02 of August 27, 2002 (CU-102, RA-204), AGBA
and ABSA were instructed to suspend any notice in relation to interruption of service to
(1) users in category 1 of non-metered service which were under poverty or extreme pov-
erty conditions while the economic emergency persists and (2) retired people included in
categories 1 and 2 of the non-metered service. In its Resolution, the Agency referred to
the economic emergency, even though ORAB had not the authority to alter the Conces-
sionaire’s rights under the Regulatory Framework. AGBA received no compensation to
make up for the losses it sustained as a result of the measure. In addition, the Province
burdened the Company with the obligation of determining which users fit into the poverty
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category. But AGBA could not comply with such an obligation. This resulted in the ser-
vice interruption prohibition being extended to all users in Category 1, irrespective of
their social and economic situation (as acknowledged by ORAB in its letter of March 18,
2004, CU-105), as well as to all pensioners in categories 1 and 2. Claimants contend that
the Regulatory Framework cannot be relied upon to justify a measure that is in conflict
with it. The authority of the Province as defined in the Regulatory Framework and the
principle of the Concessionaire’s risk cannot justify the Province’s Resolution.

168. AGBA'’s challenge of Resolution No. 56/02 failed (Application of September 20,
2002, CU-103; Resolution No. 45/03, CU-111). On August 27, 2003, AGBA wrote to the
Agency that its Resolution worsened the “non-payment” pattern to the detriment of
AGBA, causing a loss of USD 26,179,281.26 for which it requested the Grantor’s com-
pensation (CU-106). ORAB replied on September 18, 2003 (CU-107) that the matter was
covered by the company’s risks and that the supply of water was essential for people’s
lives; it rejected AGBA’s request again on October 9, 2003 (CU-109). On September 29,
2003, AGBA received a reply from the Minister of Infrastructure, Housing and Public
Services that its requests were rejected (Resolution No. 636/03, CU-100).

169. Later, the New Regulatory Framework, as adopted through Decree No. 878/03 of
June 9, 2003 (CU-125, RA-175), prohibited full service interruption and created the ob-
ligation of a “minimum and vital supply” which would be due to all delinquent users
affected by “service interruption.” This means that such interruption was substituted by a
water flow reduction, which created a new discriminatory distinction between delinquent
users subject to a water flow reduction and delinquent users who could enjoy the service
in spite of not paying for it.

170. Claimants affirm that the measures adopted by the Agency and the Grantor had as
their direct result an increase in delinquency rates. Users received the assurance that they
would be supplied with a service, albeit reduced to a minimum, even if they failed to pay
their bills, and they were ensured that they would not have to suffer an interruption of
service. This had a negative impact on AGBA’s income.

171. Respondent confirms that the ruling of the Justice of Peace sitting in Morena de-
claring the unconstitutionality of part 11 of Section 34 of Law No. 11820 had the effect
that several municipalities decided to adhere to it. This remained so when the Court of
Appeals of the District of Mercedes upheld the decision. On September 29, 2003, the
Province’s Ministry of Infrastructure, Housing and Public Services dismissed AGBA'’s
request to intervene (CU-100).

172. Respondent adds that Resolution No. 56/02 was a transitional measure taken for
the duration of the economic emergency. It did not intend to encourage users to incur
debts, let alone to compromise AGBA'’S revenue.
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173. Respondent submits that the limitations on the service interruption were applied
in virtually all jurisdictions of the Argentine Republic. The interruption of the service in
the context of the crisis would have been detrimental to AGBA and far from improving
its collectability level, which was poor in 2000 and in early 2001. The suspension of
interruptions of services was also the result of the fact that AGBA always showed an
uncompromising attitude that directly influenced the right to water assured to the entire
population and forced the State to act to prevent infringement upon such fundamental
rights as the right to access to water.

174. Respondent recalls that it was explained to AGBA why it had been requested not
to continue cutting off the service. This was mainly due to the economic situation that
was being undergone as well as a series of claims filed by users. Claimants insist that
cutting off the service would have the effect of encouraging delinquent users to pay their
invoices. This argument is not correct, because it would have resulted in collectability
problems getting even worse.

175. Respondent also notes that AGBA did not itself believe in the benefits of inter-
rupting the service when it stated in its letter of May 17, 2001, before the emergency was
declared, that given the fact that over 50% of delinquent users were concerned, “it would
not be sensible to exercise these rights in a generalized manner, that is, beyond interrupt-
ing the service in a selective and specific manner” (RA-183, CU-173). The Concession-
aire itself understood in this letter that it would not be advisable to use measures such as
discontinuance on a widespread basis. In the Annual Report and Financial Statements of
2005, AGBA listed a great number of new approaches for pre-legal and personalized col-
lection for some customers and for out-of-court collection for others (page 5). The Com-
pany also began working on improving the existing tools for the different types of collec-
tion for the purpose of facilitating and expediting such activities (RA-269, CU-32).

176. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. Claimants cannot deny that their alleged right to interrupt service
to non-paying users was not absolute. AGBA was aware that ORAB had the power to
issue directions and that one of the most important objectives was protecting public health
and the environment across the territory of the Province (Sec. 19-1(a) of Law No. 11820).
ORAB was authorized under the Concession Contract to direct the Concessionaire to sus-
pend the interruption (Annex H, Sec. 60); it could also order the Concessionaire to tem-
porarily discontinue the interruption under unanticipated or extraordinary circumstances
(Sec. 62, lit. f). In its Resolution No. 56/02 (CU-102, RA-204) ORAB argued heavily that
it acted in pursuit of a “universal public service as a right to which all the inhabitants of
the province are entitled and safeguarding the rights provided for in the Constitution” and
that it had to guarantee “the purpose of protecting underprivileged users.” By contrast,
Claimants invoke their lack of income and see in this Resolution simply a measure caused
by the emergency. This certainly does not represent the whole picture of the situation at
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the time, when a considerable number of users in category 1 were no longer capable of
affording the water and sewage service which was part of the support they were entitled
to in respect of their health and life.

177. Moreover, while Claimants understandably insist on the application of the provi-
sions of the Regulatory Framework, they must admit that they had no right to invoke a
provision that was declared unconstitutional and that ORAB’s mission was to ensure that
such provision was no longer applied. Law No. 11820 did not anymore contain Section
34-11 from the moment when it was established that this rule was in breach of the Consti-
tution. When the Regulatory Framework declared Law No. 11820 applicable to the Con-
cession, it did not include a provision of that Law that was not applicable because it was
found in violation of the Constitution. One can also understand the situation otherwise
and qualify the declaration of unconstitutionality as an amendment of Law No. 11820,
which was included in the Concession Contract’s definition of this Law (Sec. 1.2).

178. Even if one would admit that ORAB overestimated the seriousness of a pressure
put by the Concessionaire by threatening non paying users with an interruption of service,
Claimants’ allegations have to be weighed against AGBA’s position that insisting on in-
terrupting services to non paying users was not an efficient measure in many individual
cases and was not a policy to be implemented on a large scale. In light of the serious
problem caused by the high uncollectability rate, pursuing a strategy of interrupting ser-
vices to users with uncollected bills was certainly not a remedy with a great perspective
of success. In this respect, Claimants’ allegations appear excessive and unbalanced when
compared to the broader picture of a Concessionaire not being capable of resolving the
threat caused by the considerable number of unpaid bills. In any event, the matter repre-
sents a dispute in contractual terms and Claimants do not argue otherwise.

179. Claimants’ second allegation in relation to the users’ reluctance to pay their bills
addresses the prohibition addressed to AGBA to institute payment enforcement proceed-
ings. On April 20, 2005, ORAB, acting through Resolution No. 07/05 (CU-112), required
the Concessionaire to prove to the Agency prior to instituting enforcement proceedings
that it had complied with its obligations and duties under Section 3 of Provincial Law No.
13302. Such provision implemented a 180-day stay of foreclosures on a debtor’s home
when the relevant tax valuation was low and a 1-year stay if the debtor was unemployed.
The Agency wanted to apply such provision, which was intended to protect housing
rights, to the service provided by the Concessionaire, with the result that AGBA was kept
from instituting enforcement proceedings for a period of 180 days and 1 year in the case
of unemployed customers. This did not comply with Section 33-11 of Law No. 11820
providing that the Concessionaire could seek judicial collection through a payment en-
forcement proceeding. In addition, this regulation shifted the burden of proof onto AGBA
by requiring it to prove that customers were actually employed. AGBA challenged said
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Resolution on May 5, 2005, and requested that its effect be stayed (CU-113). The chal-
lenge was never ruled upon and the said Resolution remained in force until the termina-
tion of the Concession Contract. This had the effect of further encouraging non-payment
of service provided.

180. Respondent explains that Provincial Law No. 13302 (RA-205) was adopted for
the purpose of protecting users living in their sole family home (with a value of not more
than 90,000 pesos) and those unemployed upon enactment of the law on January 27, 2005.
Provincial Law No. 13302 was applied to any public service and so all foreclosures were
suspended. Legislators wished to protect the owners of a sole family home from the al-
leged refusal to reimburse collection expenses. ORAB was under an obligation to inter-
vene in all matters relating to the activity of providers of drinking water and sewage ser-
vices. This included granting protection to the users subject to Law No. 13302. AGBA’s
2005 Financial Statement makes reference to such procedures.

181. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. Law No. 13302 did not apply before January 27, 2005 and was
therefore of limited consequence for the operation of the Concession. Under the Conces-
sion Contract, the question may be raised whether AGBA could be instructed by ORAB
to proceed with enforcement measures on the basis of the New Regulatory Framework
contained in Decree No. 878/03, as stated in Resolution No. 07/05. This is a point of very
minor importance. It may be thought that the new rules could be considered as an amend-
ment or supplement to Law No. 11820, as defined in Section 1.2 of the Contract. The
issue seems to be moot, because said provision is of a similar content as Section 33-11 of
Law 11820. In any event, this topic has no link to an alleged breach of the BIT.

182. Through their third allegation related to the collection of bills, Claimants refer to
both Sections 26 and 30 of Annex N to the Concession Contract and Section 42 of the
Customer Rules (RA-102) as a basis for AGBA'’s right to recover the expenses incurred
as a result of private collection of delinquent bills and to charge financial and late interest.
Such obligation to pay additional costs constituted also an incentive for users to pay their
bills on time. On January 7, 2002, AGBA requested ORAB to be authorized to bill delin-
quent users accordingly (CU-115). Such request was all the more indicated because of
the material increase in the bad debt rate.

183.  On October 31, 2002, ORAB denied AGBA’s petition (Resolution No. 63/02, CU-
116, RA-206), arguing that private collection efforts fall under the general service ex-
penses that the Concessionaire could have estimated into its bid. However, the aforemen-
tioned provisions of the Contract allowed for separate billing of such costs upon prior
authorization by the Agency. ORAB was invoking Section 1 of Annex N, under which
the users were not required to pay any amount “other than those resulting from applying
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the Tariff System in connection with Service availability and provision.” Such tariff re-
gime did not cover costs resulting from users’ failure to fulfill their obligations to make
payment for the services provided to them.

184. In Claimants’ view, this is yet another situation causing an increase in the bad debt
level and encouraging a “culture of non-payment.”

185. Respondent explains that the Regulatory Authority made such decision since it
was in charge of exercising the police power over all sanitation services. Article 12 of the
Concession Contract provides that no amendment thereto may be used as a means to
compensate for deficits derived from the Concessionaire’s business risk.

186. Section 1 of Annex N provides that users shall not pay the Concessionaire any
amounts other than those resulting from the application of the tariff regime in relation to
the availability and provision of the service. This means that users were not required to
pay any amounts other than those expressly set forth in Annex N to the Contract or those
resulting from tariff reviews pursuant to the procedure provided for in Chapter 12. There-
fore, it was impossible for ORAB to admit AGBA’s request, since the charge proposed
derives from the principle of business risk.

187. Respondent also observes that the tariff regime set forth the interest rate applicable
to late payments, which is a penalty imposed on users for non-payment of bills (Annex
N, Sec. 26). This means that the breach of the main obligation of users is penalized with
the interest rate applicable to cases of delay in payment. Moreover, Section 30 of Annex
N is not applicable to AGBA’s request, since it relates to works that must be materially
done by the users. AGBA was also informed that its request under Article 42 of the Con-
sumer Rules was not retained because the collection of users’ payments was part of the
Concessionaire’s service to be provided and of its business risk. In this respect, the bid-
ders were aware of the service collectability percentages and the costs it would incur to
enhance such collectability.

188. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. Late payment by users was to be compensated by interest, as
provided in Section 26 of Annex N. Beyond that, Claimants do not refer to a rule provid-
ing that the tariff regime would include, in addition, costs related to the collection of bills.
In any event, this topic has no link to an alleged breach of the BIT.

189. In support of their fourth allegation in respect of collection of bills Claimants fur-
ther complain that the Agency also tried to control the expressions used by the Conces-
sionaire in its notices sent to non-paying customers. On November 17, 2003, AGBA was
served with a letter from ORAB stating that the Concessionaire should pay attention to
the language of its notices, given the anxiety and dissatisfaction they create, particularly
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amongst the low-income population. Claimants contend that such letter was based on
merely political views of the Regulator and interfered with the Concessionaire’s legiti-
mate actions. ORAB prevented the Concessionaire’s use of tools given to it in the Regu-
latory Framework to secure collection on the service bills. ORAB’s actions reduced
AGBA’s income and, in addition, caused an increase in bad debts. Thus, the Concession-
aire was kept from exercising one of its basic rights, which is the right to secure collection
of the amounts due for the services it provided.

190. Respondent denies that the Grantor and the Regulatory Agency interfered with the
handling of delinquent users by prohibiting AGBA from using certain language in its
notices to users. ORAB’s intent was to assist AGBA and to avoid the population’s dis-
satisfaction. It never intended to limit its right to collect unpaid bills. The intention was
to cooperate and not to generate greater dissatisfaction among users due to the seriousness
of the crisis being undergone at that time. Claimants’ arguments that they were prevented
from exercising their right to collect payment lack any ground.

191. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. AGBA had experienced some progress in improving its way of
dealing with users reluctant to pay their bills. This included a change in the mode of
expression of payment demands. There is no showing from Claimants why a recommen-
dation of such a nature from the authorities would have prevented AGBA from improving
its collection of bills, quite to the contrary. Raising such a claim before this Tribunal by
(implicitly) arguing an alleged breach of the BIT is frivolous.

7. The prohibition of accounting for changes in the tax burden

192. Claimants explain that Section 9.4 of the Contract provided that the establishment
of new taxes or the amendment or replacement of taxes or of their respective rates, after
the presentation of the economic bid, had to result in an analysis of the impact on service
tariffs and prices, except as far as income tax and value added tax were concerned. Section
9.2 identified all federal or provincial taxes that might affect the Concessionaire in rela-
tion to the tariff calculation, with income and value-added taxes as the only exceptions.
The economic bid was, indeed, based on a given tax structure, and a change in such tax
structure, subject to the two exceptions, would have to be passed through in the tariffs.
This was intended to guarantee the economic-financial equation of the Contract.

193. Claimants contend that the Agency and the Grantor kept this from happening as
they prohibited the pass through of certain increases in the rates of the taxes payable by
the Concessionaire. Amendments were introduced that increased the Concessionaire’s tax
burden beyond the levels the bidders and URBASER could have anticipated.
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194.  The first item mentioned by Claimants relates to Decree No. 176/99 of December
30, 1999 that suspended a lowering of social security employer contributions that had
been adopted earlier. Claimants also note that Decree No. 814/01 of July 1, 2001 (RA-
208) increased the employer contribution to the social security system. Respondent re-
plies that the impact of both of these regulations was minimal and that Claimants do not
provide any explanation showing that this was not the case.

195. Claimants add on their list of critical items Law No. 25413 of March 26, 2001
(RA-209), amended by Law No. 25453 (RA-267), which levied a new tax on credit and
debit movements in checking accounts and similar transactions, the rate of which be in-
creased over time hand in hand with the crisis it sought to remedy. Respondent replies
that Claimants again do not provide evidence in support of such assertion. They did not
object specifically to Respondent’s position that the impact of the tax on bank account
credits and debits was around 0.6%.

196. Finally, Claimants complain that the Provincial gross revenue tax was raised by
Law No. 12727 of July 21, 2001, declaring the state of emergency in the Province, with
the effect that for AGBA, the gross revenue tax rate went from 3.5% to 4.55% of its
billings; this tax increase remained in place. Claimants emphasize that these tax changes
represent evidence of the need for the tariff adjustment mechanism provided for in Sec-
tion 9.4 of the Contract. They contend that AGBA advised the Agency of such circum-
stances through its letters of June 11 (CU-117) and 28, 2002 (CU-104, 118) and of August
29, 2003 (CU-119). Moreover, AGBA raised the issue again during the renegotiation pro-
cess. However, it never got a reply, and it never received any sort of compensation for
the ensuing losses.

197. Respondent observes that the Concessionaire did not request a tariff review.
Claimants must accept that the letters they invoke did not contain any such request; in-
stead, they complained about the detrimental effects of these charges and taxes on the
Concessionaire’s income. However, such complaints directed to discussions with the
Grantor on the review of the Contract and its renegotiation. They do not relate to a lack
of proper adaptation of the Contract under its own terms.

198. Regarding the increase in the gross income tax rate, it was a response to an emer-
gency situation in the Province that was then applied nationwide. The issue was addressed
in the renegotiation process initiated thereafter. The Concession Contract provided for
the carrying-out of cost tariff reviews when the Concessionaire or the Regulatory Agency
claimed an increase or a reduction in the cost indices of the Concession in excess of 3%
(Sec. 12.3.5.1). All tax variations to which Claimants make reference are not in excess of
3%. The variation in charges and taxes did not reach such minimum level of 3% until the
National Emergency was declared, and that explains why AGBA failed to request a tariff
review for such concepts before 2002. Since the start of the crisis in 1998 and 2001, the
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retail price index suffered an average decrease of 3.1%, which undoubtedly reduced
AGBA'’s costs, compensating the tax variations. The tariff review would have taken ac-
count of this factor as well. As there was no sufficient impact, AGBA did not request
such a review as there were no grounds. In addition, Claimants’ valuation experts did not
submit an estimation of the actual incidence of the tax variations.

199. Respondent adds that AGBA'’s letter in this respect was sent to ORAB in 2002
that is after the enactment of the Emergency law and amid the renegotiation process,
where all cost and tax revisions were going to be revisited. In addition, the breakdown of
the economic-financial equation occurred before the sharpening of the 2002 crisis and
was caused by AGBA’s mismanagement, as this resulted from AGBA'’s letter of May 17,
2001, where AGBA makes reference to extremely serious collectability problems and
never mentioned the impact of the new taxes or charges. Claimants fail to make it clear
that such claims were filed before 2002. This is significant, because during that year the
renegotiation process started, giving AGBA the occasion to integrate this item in deter-
mining its position. This must have been done when AGBA submitted its proposal of
June 2004. Claimants’ claims in this respect are unjustified and must be dismissed.

200. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. While most of the increases in taxes and other rates were of a
minimal impact, the increase of the gross revenue tax was above what may be considered
as minimal. Nevertheless, Claimants exaggerate when complaining that the economic-
financial equation of the Contract was altered significantly, while Section 12.3.5.1 of the
Contract states that any debate on such a matter may take place only when an increase
above 3% was observed. Claimants also fail to consider that Section 12.3.5 opens a pos-
sibility for tariff review due to changes in cost indices only, which do not include income
tax (Sec. 9.2); income tax or value added tax were not a ground for an extraordinary
review (Sec. 12.3.6.1 lit. b). The bidders and AGBA knew about this. Moreover, Claim-
ants are not coherent in invoking a loss in revenue caused by various taxes and charges
while AGBA did not take this alleged loss as a specific ground for a review of the tariff
system. It can also be noted that ORAB did reply to AGBA’s query in Resolution No.
25/03 of September 17, 2003 (CU-69), deferring the matter as cost variation to be exam-
ined in the applicable contract renegotiation. In this latter context, AGBA may have raised
the matter, as Claimants contend, but when this was done, it was not in the framework of
the then still applicable Concession Contract. It was introduced in view of the Conces-
sion’s amendment or transformation based on the then prevailing new circumstances. In
any event, this topic is far away from having any link to an alleged breach of the BIT.
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8. The implementation of the metering system

201. Claimants explain that Section 29-11 of Law No. 11820 provides that the tariff
regime shall be aimed at the metering consumption and that the Concessionaire shall pro-
ceed with the transition from a fixed rate system to a metering system. Section 29-11 fur-
ther states that “the metered consumption tariff system shall mandatorily apply to all ex-
pansion works”?®. As long as it is not implemented on other parts of the network, the
fixed rate tariff system shall apply.

202. The Concession Contract required in Section 2.2.1 of Annex F the attainment of
certain metering percentages within certain time limits, i.e. 40% meter systems for in-
stalled connections in Year 5, 70% in Year 10, and 100% in Year 15. Until such time as
the metered system was implemented, the fixed-rate billing system was governed by Sec-
tion 4a-1 of Annex N, providing for six categories of properties, where each property in
each category would pay the same price, irrespective of their actual consumption. Such
were the basic rules the investors relied upon when they presented their bid. They took
also into account the cross-subsidies resulting between the different property categories.
Such cross subsidy was reflected in Section 28-11 of Law No. 11820 as a “General Prin-
ciple.”

203. However, ORAB disrupted that equilibrium by requiring AGBA to install meters
in a different manner. In Resolution No. 85/00, approving the Customers Rules (CU-114,
RA-102), the obligation for the Concessionaire was created in Section 23 to the effect
that meters were to be installed at the users’ request and that the Agency had to determine
the price to be paid on that account. This caused a disturbance to the said “General Prin-
ciple” and set a meter price below the actual costs. This regime had the effect of giving
an incentive to request the installation of a meter to those users who were placed in the
top categories, who could thus have their service bills go down. This distorted the system
of cross subsidies. Accordingly, users in category 5, who paid 5.63 more times what users
in category 1 paid, had an interest in turning to the metering system, whereas users in
lower categories had not. Thus, there was no longer a compensation making up for the
lower price paid by users in the bottom categories.

204. Claimants submit that within the time limits established in the Contract, the Con-
cessionaire had the power to set the pace of the migration. Since the five-year plan was
prepared by the Concessionaire, it was AGBA who determined the implementation of the

% This provision is quoted as correctly mentioned in Claimants’ Memorial on the Merits (para. 282).
However, the English version of Law No. 11820, as provided by Claimants (CU-21), does not include this
sentence in Section 29-11. Both Spanish editions of the Law submitted by the Parties (CU-21, RA-62)
contain the original version of the same sentence: “El régimen tarifario de consumo medido sera de
aplicacion obligatoria en todas las obras de expansion.”
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micro-metering system. The provisions of the Customer Rules required the Concession-
aire to install meters for any user who so requested; this changed the system of imple-
mentation of the meters and disrupted the equilibrium. Thus, ORAB prevented AGBA
from deciding which user categories would migrate first when altering the Concession-
aire’s rights in the Customer Rules. While Resolution No. 85/00 provided that the meter
and installation costs would be borne by the requesting user, ORAB set a uniform price
of ARS 86 - including VAT per unit (Resolution No. 49/01 of October 3, 2011, CU-122),
which was 35% of the real costs, which AGBA submitted to be ARS 213.44 plus VAT
per meter (letter of October 9, 2001, CU-121). This encouraged the customers in the top
categories to request their early transfer to the metered system. And not even three months
later, when the tariffs were pesified, the official meter price was pesified as well.?®

205. AGBA raised an objection to Section 23 of the Customer Rules (letter of Decem-
ber 11, 2000, CU-123). ORAB did not reply, but merely mentioned the objection in in-
structing AGBA to approve certain user requests for the installation of meters (Resolution
No. 23/03, dated September 17, 2003, CU-124). At that time, the Grantor had already
enacted the New Regulatory Framework (Decree No. 878/03 of June 9, 2003, Section 52,
CU-125), under which service metering was no longer an absolute target and subject to
time limits to be determined in the relevant regulation, what never happened before
AGBA'’s Concession was terminated in July 2006.

206. Claimants admit that AGBA installed just one meter. They contend, however, that
the implementation of the metering system was part of a global scheme that was materi-
ally altered by the emergency and the measures taken thereafter. AGBA could not be
expected to continue to perform the Five-Year Plan as if nothing had happened.

207. Respondent recalls that Annex F to the Contract provided for the complete instal-
lation of micrometers by the end of the Concession and that certain percentages of such
deliveries had to be reached in certain periods. For the first 5 years, 40% of the connec-
tions should have meters installed. The Contract also provided for the progressive instal-
lation of a tariff regime appropriate for the use of micrometers.

208. By Resolution No. 85/00 of November 21, 2000, the Service Consumer Rules
were issued, which governed the installation of meters (RA-102). Claimants’ state that
the issuance of this Resolution disrupted the equilibrium by forcing AGBA to install me-
ters in a manner other than the one established in the Regulatory Framework. However,
the Regulatory Agency did not amend the Contract unilaterally, but only regulated the

%6 Witness Cerruti I, para. 218, explains that Resolution No. 49/01 of October 3, 2001 “unilaterally imposed”
an “official price” and he further refers to a letter No. 251/01/VE of AGBA. He does not mention that the
Resolution notes that AGBA had been invited to submit its proposals and that the price finally retained was
the price suggested by Azurix. He also errs in attributing to AGBA’s letter the date of September 9, 2001
(before the Resolution), while the letter having the number he indicates is in fact dated October 9, 2001
(after the Resolution).
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matter in compliance with Section 29-11 of Law No. 11820 and the Concession Contract.
Respondent also notes that Section 14 of Annex N of the Contract provides that the POES
fix the time limits in which the Concessionaire shall implement the metered drinking
water consumption system. To the extent meters were not installed within the given time
limits, the Concessionaire may only bill the users concerned for the minimum consump-
tion indicated in 4a-2 of Annex N to the Contract.

209. Respondent finds unconvincing Claimants’ objection to the choice given to users
to request the installation of a meter, with the effect of disturbing the cross-subsidization
system set forth in the Contract. Indeed, this is what AGBA undertook upon execution of
the Contract. As a matter of fact, such an effect did never occur because AGBA installed
one meter only, whereas 60 applications remained pending.

210. Respondent takes note of Claimants’ complaint about the “official price” of ARS
71.01 plus VAT for the anticipated installation of meters, while the Concessionaire sub-
mitted a price of ARS 231.44. The Technical Area of the Regulatory Authority analyzed
AGBA'’s proposal and considered the market values and the work necessary to install the
meters. On this basis, the Regulatory Agency found it appropriate to moderate the pro-
posed values.

211. In the Annual Report and Financial Statements for 2004 (CU-31) and 2005 (CU-
31, RA-269), AGBA stated that the placement of meters resulted in a billing increase.
This means that at that time the benefits of measuring consumption were discovered. This
demonstrates the contractual obligations’ rationality, but it also sheds light on AGBA’s
management quality.

212. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. Claimants do not demonstrate on what basis ORAB had not been
permitted to give priority to those users who requested meters to be installed. This could
have had an effect of correcting slightly the system of cross subsidies between users of
the various categories determined for the non-metered system. However, Claimants ne-
glect to consider that this system was to be replaced by a metered system, the sooner the
better, with the effect that these categories would no longer apply. Moreover, the small
amount of meters actually installed or requested has no effect other than minimal in re-
spect of such cross subsidies. Claimants also omit to consider that their argument is not
supported by AGBA when it emphasized the benefits of measuring consumption in its
Reports Financial Statements.

213. Claimants complain about the price retained by ORAB for the meters and their
installation, however without providing the Tribunal with useful information on the eval-
uation of the relevant cost factors. Claimants’ criticism must be compared to the fact that
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AGBA'’s proposal of October 9, 2001 was submitted a week’s time after ORAB had de-
cided the matter in Resolution No 49/01 of October 3, 2001, where it is noted that AGBA,
despite the invitations addressed to the Company, had not replied to the request. ORAB
had indeed invited both Azurix and AGBA to submit proposals with the purpose to adopt
a uniform price in both concession areas in the interests of the users.

214.  Finally, the Tribunal notes that when AGBA did not successfully install more than
one meter, whereas under the POES thousands of them had to be added to the system, the
effect on the average price of one meter has to be considered more seriously than Claim-
ants did before this Tribunal. Claimants also fail to explain that Section 23.1 of the Cus-
tomer Rules adopted in Resolution No. 85/00 (CU-114) provided for meters to be in-
stalled at the users’ request for those only who were not served through installations des-
ignated by the actual POES, since in these latter cases no additional costs could be
charged to the users (Section 23.1.1). Resolution No. 21/04 of July 8, 2004 (RA-273) that
orders AGBA to serve those users who requested the installation of meters contains a list
of 30 properties, not one more. Raising a claim in this respect before this Tribunal by
arguing an alleged breach of the BIT is frivolous.

215. The Tribunal retains for further consideration in the next Chapter the requirement
stated in Section 29-11 of Law No. 11820 that meters had to be installed mandatorily in
respect of all expansion works. Since it appears as an actual fact that one meter only was
put in place, this would mean that either no expansion work had been done or that such
work had been done but not completed by the installation of the required meters.

Q. The water and sewage coefficients

216. Claimants explain that under the Concession’s tariff regime, sewage services were
billed on a percentage of the value charged for the drinking water distribution service, as
provided in Section 4 (b) and (c) of Annex N to the Contract. Starting with a percentage
of 0.5 of the value set for the non-metered water service, the Contract provided for a
transition period during which this percentage increased to 0.6 in 2000, 0.7 in 2001, 0.8
in 2002, and to 0.9 in 2003, reaching 1.0 in 2004, provided that the Concessionaire met
the POES goals (Section 4-c). At the same time, the overall coefficient for the Water and
Sewage Service was set at 1.6 for 2000, 1.7 in 2001, 1.8 in 2002, 1.9 in 2003 and 2.0 in
2004 (Section 4-b).

217. Claimants submit that the approval of the POES for the first year was postponed
without reason. They explain that on September 11, 2001, AGBA requested the applica-
tion of the 0.7 coefficient for sewage service and 1.7 for the Water and Sewage Service,
effective March 2001 (CU-127, RA-297). On October 17, 2001, ORAB denied the re-
quest (Resolution No. 52/01, CU-128), arguing that AGBA had not met the expansion
pipe and reconditioning goals in the 2000-2001 period, referring to a technical report
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stating that the Concessionaire had made enormous efforts in this respect, but further
mentioning that the defined goals had not been completely met. ORAB’s Resolution did
not mention the opinion issued by its Technical Department on August 27, 2001 (RA-
104), which admitted “an acceptable POES fulfillment level for the first year of the con-
cession,” further stating that the partial failures to comply with the annual sewer connec-
tion goal were not attributable to AGBA but were due to the technical impossibility to
have the sewage treatment plants in place in the first year of the Concession.

218. When ORAB finally approved AGBA’s 2000 Progress Report on December 5,
2002 (Resolution No. 69/02, CU-129), it further approved the sewage coefficient increase
by Resolution No. 02/03 of January 7, 2003 (RA-115). In doing so, however, it did not
approve the increase for March 2001 (0.7), but the preceding one (0.6). Thus, ORAB
ruled in 2003 on a coefficient which the Contract had set for 2000. AGBA had to apply
until February 2003 the original 0.5 coefficient, while the Contract defined a 0.8 coeffi-
cient for 2003.

219. AGBA notified ORAB that it was about to bill customers retroactively for the
recently approved coefficient (0.6) since March 2001 (letter of July 25, 2003, CU-131,
RA-116). The Agency denied the retroactive billing (Resolution No. 34/03 of November
28, 2003, CU-132, RA-117). It argued that AGBA was responsible for the late filing of
its POES progress information, disregarding the fact that its Technical Department stated
on August 27, 2001 that the level of POES compliance for the first year was acceptable
(RA-104). AGBA'’s challenge of this Resolution, dated December 16, 2003, was dis-
missed by ORAB by Resolution No. 20/05 on June 15, 2005 (CU-133). On November
23, 2005, AGBA filed a court complaint that is pending (RA-119).

220. As regards the coefficients for 2002, Claimants submit that they should have ap-
plied since March of that year. However, they were never approved by the Regulatory
Agency, as it held that the POES for year 2 had never been fulfilled. This is not correct,
because this POES was suspended because of the extraordinary circumstances, such as
the emergency, and due to reasons attributable to the Province, such as the failure to de-
liver the UNIREC plants. Thus, the refusal to approve the increase in the 2002 coeffi-
cients, which persisted throughout the entire life of the Concession, is entirely unjustified.

221. For 2002, the Contract’s sewage coefficient was 0.8. Given the fact that the ap-
proved coefficient for 2001 was 0.6, AGBA requested an increase to 0.7 for 2002 (and
for 0.7 for the water and sewage service). When ORAB’s ruling on the 2001 POES was
rendered on January 7, 2003 (Resolution No. 77/02, CU-137) and the POES deadlines
thus suspended, AGBA requested the 2002 sewage coefficient increase (letter dated July
25, 2003, CU-134, RA-122). ORAB denied the request, arguing that the goals established
for the second year had not been met (letter dated September 30, 2003, CU-138, RA-123).
Thus, AGBA was kept from applying a coefficient increase that was provided for in the
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Contract, in addition to seeing its tariffs already pesified and a New Regulatory Frame-
work enacted that materially altered the ground rules for the Concession.

222. In sum, it was only in March 2003 that AGBA could apply a coefficient which
should have been applied in 2000 (0.6). This situation remained unchanged until the end
of the Concession, since ORAB did not approve any further coefficient increase. By that
time, the sewage service tariff for category 1 (50% of the Concession) was USD 1.17 per
month, while the coefficient initially anticipated was USD 6.08 per month, such differ-
ence not being inclusive of the inflation adjustment provided for in the Contract and not
taking into account the effects of pesification in January 2002, which caused the value of
the tariffs to go down by more than two thirds.

223. Respondent recalls that the Concessionaire could apply, on an annual basis and
starting from the second year of the Concession, a water and sewage coefficient “provided
that all POES goals have been met” (Annex N, Sec. 4-b and c). In August 2001, the Tech-
nical Area considered that even though not all goals set in the POES had been met, more
than the expected number of new connections required under the Contract had been
reached. 60% of the required sewage connections had been performed. The Technical
Area thus found that the POES fulfillment level was acceptable during the first year of
the Concession (RA-104). In October 2001, the Technical Area determined that notwith-
standing the approval of the POES for the first year, neither the goals set forth in the
Concession Contract nor those provided in the POES or the minimum percentage set forth
in paragraph 4 of Annex N had been met (RA-105).

224. Respondent also objects to Claimants’ statement that ORAB delayed the approval
of the sewage coefficient for the 2000-2001 period. The allegedly unjustified delay is due
to AGBA'’s own delayed action. Before the approval of the goals set forth in the POES,
the Concessionaire had to file the required documentation and to seek its approval by the
Regulatory Authority. The Concessionaire filed the Annual POES Progress Report for
the first year of the Concession (2000) in July 2001 (AGBA letter of 17 July 2001, RA-
192). On 11 September 2001, when this Report had not yet been approved by ORAB,
AGBA requested the application of the 2001 coefficient both for water and sewerage
services. Such request was rejected by Resolution No. 52/01, dated 17 October 2001,
because the Concessionaire had not complied in full with the obligations undertaken un-
der the POES (CU-128). Once the goals for the first year of the Concession were deemed
approved by Resolution No. 69/02 on December 5, 2002 (CU-129), the admissibility of
the coefficient increase for the sewage service was admitted by Resolution No. 02/03 of
January 3, 2003 (RA-115). AGBA was the sole responsible for the delayed approval of
the requests for the application of the sewerage coefficient.

225. Once it applied such coefficient, in July 2003, AGBA requested the retroactive
application of ORAB Resolution No. 02/03. ORAB rejected this request on November
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28, 2003, by Resolution No. 34/03 (RA-117), arguing that the delay in approving the
first-year goals was solely due to AGBA’s failure to submit the required information. An
administrative appeal filed by AGBA against this decision was dismissed in July 2005.

226. AGBA based its request to apply the sewage coefficient for 2002 upon Resolution
No. 77/02. The request was rejected by ORAB in its letter of 30 September 2003 (RA-
123, CU-138) because the Concessionaire had failed to meet the POES goals for 2001.
This position was reaffirmed by Resolution No. 38/03 of 28 November 2003 (RA-124)
and based on the facts that (i) the suspension of the POES had been requested by AGBA,
and (ii) it was based upon the impossibility of meeting the POES goals due to reasons
attributable to AGBA. The company challenged the Resolution (RA-125). Since May
2001 the Concessionaire repeatedly requested the Contract’s renegotiation and the
POES’s suspension. Such neutralization was temporary and implied no termination of
AGBA'’s obligations, which were not complied with as regards the second year.

227. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. Claimants’ basic position is that the approval of the POES for
year 1 and the suspension of the POES for year 2 did not involve any complaint about an
alleged failure of AGBA in reaching the goals retained in these POES and that therefore
the respective coefficients allowing an increase in billing for sewage services and/or water
and sewage services had to be applied. Claimants insist on the acceptance of these two
POES by ORAB, while they pay little attention to the provisions of the Concession Con-
tract that are applicable to AGBA'’s claim in relation to the increase of these coefficients.
Indeed, in respect of the increase of the coefficient for sewage services, Section 4(c) of
Annex N states that it applies “provided all the Drinking Water and Sewage network ex-
pansion (Article 2.1 of Annex F — POES - to the Contract) goals and pipes revamping
and reconditioning goals (Article 2.3 of Annex F — POES - to the Contract) for the pre-
vious annual period to which the increase applies have been attained.” In respect of the
coefficient for water and sewage services, an identical provision applied (Sec. 4-b). None
of these provisions refers to the POES report of a particular year or to the approval of
such report. These rules directly refer to the fulfiliment of the minimum number of con-
nections to be achieved for the drinking water network expansion and for the sewerage
network expansion. The relevant figures are contained in Section 2.1 of Annex F of the
Contract, under the heading “service expansion.” These provisions say nothing about the
approval of POES or the consequences of a refusal to approve a POES, which are matters
dealt with in other provisions of the Concession Contract. Therefore, there exist major
reasons in support of ORAB’s position that the increase of these coefficients can be ob-
tained only upon fulfillment of the specific parameters fixed for the expansion goals for
drinking water and sewage services. Claimants do not sustain that they had reached these
goals — a matter that will be further examined in the next Chapter. Claimants also invoke
the failure to deliver the UNIREC plants and the emergency, however without any argu-
ment pertaining to the impact of these occurrences on the specific item of the alleged
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applicability of these billing coefficients. Claimants must also accept that Section 4 (b)
and (c) of Annex N they invoke in support of the retroactive billing of the increase in the
coefficient applicable to the sewage service is silent on this issue and thus left to the
decision in this respect with the Regulatory Authority. In any event, Claimants’ claim for
the benefit of the billing coefficients provided for in Sections 4 (b) and (c) are nothing
more than matters calling for the interpretation of the Contract and have nothing to do
with any alleged breach of the BIT.

10.  AGBA'’s exclusivity in the Concession area

228. Claimants explain that Law No. 11820 and Section 1.6 of the Concession Contract
conferred upon the Concessionaire the exclusive right to provide the service within the
Concession area. Section 5.6 of the Contract stated that the feasibilities granted by
AGOSBA were to be approved by the Concessionaire in compliance with the standards
applicable under the Concession. Section 3-11 of Law No. 11820 made provision for an
exception to the extent third parties were admitted to construct works, subject, however,
to prior approval by the Concessionaire and technical approval of the works, and this in
all cases. Upon completion, such works were to be transferred to the Concessionaire. This
means that under the Regulatory Framework, the Concessionaire had the exclusive right
to provide the service and construct the works required for that purpose.

229. On June 12, 2003, before the enactment of the New Regulatory Framework, the
Federal Government and the Province of Buenos Aires entered into a “Framework Agree-
ment” whereby they decided to undertake the works which AGBA’s Contract described
as “public works” (CU-139). The stated goal was to develop work that had been insuffi-
ciently advanced by the Concessionaire, including the construction of the former
UNIREC plants, but also works that fell within the scope of AGBA’s Concession. Fur-
ther, through Resolution No. 2/06 of January 19, 2006 (CU-143), the Agency approved
the Province’s involvement for providing solutions to address the sanitary risk situation
in the Municipality of José C. Paz, which requested the Province’s intervention as a re-
placement of the current provider.

230. Claimants complain that through these agreements, the Federal Government and
the Province divided up among themselves certain rights that belonged to AGBA. These
works were to be awarded through a bidding process before the Province ordered the
termination of AGBA’s Contract. Taken as an example, the company that won the bid for
the construction of sewer Mains and pumping stations in Merlo - Buenos Aires was
awarded a contract for USD 52,969,860 (CU-142).

231. By approving the Grantor’s actions, ORAB violated the exclusivity rights AGBA
had been granted. The OCABA justified the Province’s actions on the basis of Section
21-111 of Decree No. 878/03, enacting the New Regulatory Framework, which required
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completion of a renegotiation process that was never responsibly approached by the Gran-
tor and never produced any results. AGBA addressed a challenge to OCABA Resolution
No. 2/06 on February 3, 2006, which was denied by OCABA Resolution No. 32/06 of
July 27, 2006 (CU-144), at a date when the decision to terminate the Contract had already
been made and notified to the Concessionaire through Decree No. 1666/06. As to the
renegotiation process, AGBA’s proposals did not have the consequence that it was hap-
pily agreeing to the destruction of its exclusivity. It is also wrong to say, as Respondent
does, that AGBA had lost its interest in its position as a concessionaire operating exclu-
sively in the area, based on its letter of May 17, 2001. No announcement of such a kind
was contained in said letter.

232. Respondent recalls that one of the main purposes of the Concession was to expand
the provision of service and, in return, bill those users who were provided with new water
and sewage connections. In this respect, exclusivity made sense, because it went in par-
allel with the expansion of service and the investment in the performance of works for
such purpose. However, AGBA made very few investments in the Concession during the
first two years, and by the time of its letter of May 17, 2001 it had lost all interest in
investing in the service.

233. Respondent contends that Claimants’ position is not compatible with AGBA’s
conduct when it was faced with projects involving third parties for the performance of
work in the area. Claimants make reference to the alleged crushing of its exclusivity on
the basis of the works to be funded by the World Bank. But they do not mention that
AGBA was invited to join meetings relating to the projects (letters of January 29, 2004,
CU-140, 141) and that it authorized such works and agreed on all details thereof by letter
dated June 28, 2004 (CU-141). Moreover, these works, to the extent they were situated
in the Concession area, were works that AGBA had not undertaken and that were to be
given priority in light of the needs of the population.

234. Respondent also submits that during the renegotiation, AGBA requested that the
Provincial Government be in charge of virtually all works. In its proposal of June 200427,
AGBA requested that the expansion works would be performed by the Province, that the
Province would be in charge of the plants of Bella Vista and Alem and the investments
required reducing nitrate levels, and that the Concessionaire’s asset recovery is limited
to 25% of the technical value. It was AGBA that requested that the Provincial Govern-
ment make most of the investments through the channel of a trust fund and that this be
done in accordance with the New Regulatory Framework. It is hard to understand how
Claimants now insist on AGBA’s exclusivity that it was prepared to give up when it
proposed that the investments it had to make were to be taken over by the Province.

27 Exhibit HOO01 to Seillant I.
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235. The Tribunal observes that this is a purely contractual dispute and that Claimants
do not argue otherwise. AGBA'’s initial right to exclusivity under the Concession is cer-
tainly a fundamental principle. Such right implies as AGBA’s obligation that it fully com-
plies with the tasks attributed to it as Concessionaire. Without examining here the precise
purpose and content of the letter of May 17, 2001, which was followed by others, it
showed that AGBA was not willing or even able to achieve the overall goal of the Con-
cession without assistance that it requested at the time from the Province through a pro-
cess of reconsidering the terms of the Concession. It must have been the understanding
of all parties involved at that time that AGBA was no longer insisting on its right to ex-
clusivity as a key factor in the Concessionaire’s strategy. In light of these elements,
Claimants’ position shows the existence of a dispute, but it does not show in any part
what claim under the Concession Contract is raised in this respect. Any contractual com-
plaint seems to be moot given the fact that in its note to the Province of June 28, 2004,
AGBA agreed that a work plan would be prepared, as explained by Witness Facchinetti?®,
Before the Tribunal, Witness Facchinetti confirmed that an agreement was prepared and
that upon the Province’s request, AGBA signed in order not to lose a portion of the World
Bank’s financing and as a gesture of good faith in the context of a renegotiation.?® The
Witness added that he did not think that this agreement violated the exclusivity under the
original Regulatory Framework, all the more so as AGBA had been charged with the
conduct and operation of the projects.® In any event, Claimants’ position has nothing to
do with any alleged breach of the BIT.

11.  The Regulatory Agency’s and the Grantor’s inaction

236. Claimants further complain that the Grantor and ORAB violated the Regulatory
Framework by failing to fulfill their duties to the Concessionaire. An example of such
inaction was the refusal to support the Concessionaire when it was disrupted by the Mu-
nicipality of Merlo, which took a position hostile towards AGBA’s operation of the Con-
cession and launched a fining campaign for alleged water leaks in public spaces.

237. Similarly, ORAB remained passive in the face of certain acts of vandalism perpe-
trated against Concession facilities. Faced with such situations, AGBA took costly
measures at its own expense. Claimants note that the Concessionaire repeatedly sought
ORAB’s involvement on the ground that such acts of vandalism were targeting Provincial
assets set aside for the provision of public service. ORAB’s reply was to transmit the
matter to other services, with no effect, and to advise the Concessionaire to have all se-
curity measures taken in its facilities. In addition, the local authorities rerouted users’
complaints to the Concessionaire, thus implicitly holding the latter responsible.

28 Facchinetti |, para. 24.
¥ TR-E, Day 2, p. 108/7-109/7, 110/1-3.
30 TR-E, Day 2, p. 109/10-22.
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238. The Tribunal observes that several extracts of the Regulatory Analysis of the Hal-
crow Report prepared in 2001 on behalf of the Inter-American Development Bank (IDB)
in support of the examination of AGBA’s application for a loan (CU-209) provide another
picture. It is noted, as indicated by Claimants, that “organizationally and logistically
ORAB has not yet settled down to the quasi stand-alone entity suggested by the Regula-
tory Law” (page 3). A number of positive remarks are added to this note of caution:

“Those Directors and staff are qualified in specific technical competencies and have
experience, some highly detailed, of the assets involved in service provision and of
administrative management systems used by the former province wide public pro-
vider.” (p. 2)

“ORAB?’s duties are set out in the Regulatory law and there is no reason to believe
that the staff would be unable to understand and interpret the regulatory require-
ments therein.” (p. 2)

“The Regulator is entirely independent of AGBA and of AGBA’s customers in fi-
nancial terms.” (p. 5)

“In their day to day activity, ORAB officials are demonstrating a proactive attitude
as they exercise control of technical and customer related issues.” (p. 8)

239. The Tribunal notes that Claimants’ position is inconsistent when compared to this
Report. In any event, Claimants’ arguments are entirely unsubstantiated by evidence and
shed no light on the nature of any claim raised in this respect. Arguing that a wholly
unsupported contractual claim would reveal an alleged breach of the BIT is frivolous.

D. Conclusion

240.  The Tribunal finds that in many instances Claimants have put forward allegations
of breaches of the Regulatory Framework without identifying if or how they relate to an
alleged violation of the BIT.

241. While some allegations are factual and Claimants do not frame them as claims
themselves, all of Claimants’ claims before this Tribunal are based on purely contractual
disputes. The Tribunal will return to some of these items — such as the fate of the UNIREC
plants, details of the performance of the POES, and the grounds invoked by the Province
in its Decree No. 1666/06 on termination — as they arise in the examination of the alleged
breaches of the BIT.
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V. The Salient Features of AGBA’s Concession

242. The main areas of controversy in the instant case and in relation to the operation
of the Concession are (A) the nature and the amount of the work that was actually done
by AGBA in the drinking water and sewage service networks, (B) the difficulties in ob-
taining a sufficient level of collection on bills submitted to users, (C) the fulfillment of
the goals to be achieved under the POES, (D) the investment required and actually made
in support of the Concession, and (E) the contractual equilibrium and business risk.

A. Cateqories of Work

1. Basic distinctions

243. The work to be achieved under the Concession consisted of more than simply
laying out water pipes and pumps, ensuring connections to the households, and providing
for proper sewage. Taking account of the situation met by the bidders at the initial stage
and during the running of the Concession by AGBA, three categories of works can be
distinguished in respect of their operational nature and their financial impact upon the
Concessionaire.

244. In a first category are to be mentioned the users that qualified as illegal users be-
cause they were connected to the network and took the advantage of its services but who
were not billed and therefore never paid.

245. Inasecond category are to be found users not actually benefitting from any water
or sewage service, but equipped with the required connections or located nearby such
connections, mainly pipes and pumps that needed to be restored and activated for the
purpose of adding these new users to the system. The work in this category consisted of
reconditioning existing networks that had suffered over time and needed repair in order
to allow for the provision of services to parts of the population that were not connected
to the water and sewage services.

246. Finally, in a third category are to be found all works qualified as “expansion,”
which means, simply put, work in districts and/or territories where no service was avail-
able because of the lack of any equipment supporting water and sewage services.

247. Itis to be assumed that, in general terms, the costs of works undertaken in respect
of each of these categories is going upwards from one category to the other, starting with
category 1 and ending with category 3. Accordingly, the financial involvement of the
investor was different, less important in category 1 and increasing in respect of the other
categories with the top being reached when expansion work was considered in districts
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never provided before by any installation for water and sewage services. The Parties’
have expressed divergent opinions in respect of the nature of works that had been under-
taken by AGBA, with the effect that the corresponding divergence emerges when the
amount of investment involved in the Concession is to be assessed. Therefore, it is nec-
essary to clarify first the nature of the works that AGBA had undertaken to accomplish
and the work that was actually achieved.

2. Connection of illegal users

248. Claimants submit that in the first two years of the concession term, AGBA dou-
bled the number of served users. When the Concession for Region B was awarded to
AGBA, its population of about 1.7 million was composed of low-income inhabitants. At
the date of Takeover, only 13% of the inhabitants had water and 12% had sewers. By late
2000, AGBA had expanded the network by adding 50,000 users, reporting a total of
158,000. By late 2001, AGBA had expanded the network with the inclusion of an addi-
tional 31,000 users (as acknowledged by ORAB Resolution No. 77/02 of December 30,
2002, CU-137, RA-121). This totaled 83,800 new connections in the first two years of
the Concession term, as compared to the 66,500 new connections the POES required.

249. Claimants do not discuss specifically in their briefs that a number of these new
connections relate to users who were illegally benefitting from pre-existing works that
AGBA undertook to regularize at the very beginning of the life of the Concession. Claim-
ants’ position in this respect is that this activity was comprised of AGBA’s work estab-
lishing proper connections to the network of a number of users and households not yet
connected and that these additions were considered by ORAB as expansion works in re-
lation to the first year of the POES.

250. AGBA’s letter of May 17, 2001 (CU-173, RA-123) stated in this respect that in
addition to the 80,000 original users it had incorporated 80,000 users that were not in-
cluded in AGOSBA'’s list of customers. AGBA complained that the non-collection rates
of bills for the provision of the service to these users (used not to pay) reached a high
level up to 70% or even 80% in some neighborhoods. AGBA told in this letter the Min-
ister of Public Works and Services that this situation affected the Concessionaire’s capac-
ity to make the investments required under the expansion program.

251. Respondent takes issue with Claimants’ characterization of the work and the size
of the investment required to incorporate these users, as well as with their proper inclusion
in the relevant statistics about AGBA’s accomplishments, while there is no serious dis-
pute about the existence of this category of users and their number.
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252. Respondent notes that there is an important difference between the drinking water
and sewerage services coverage alleged by Claimants and the coverage levels that had
been registered previously. This difference was basically due to the number of users with
pre-existing connections. These are the 80,000 users AGBA refers to in its letter of May
2001.

253. Respondent submits that when Claimants assert that at the time of takeover, 13%
of the inhabitants received water services, and 12% received sewerage services, their
statement is misleading, as the water coverage level was 35% and the sewerage level was
13%. Respondent explains that the difference between the first and second percentages
lies in the fact that at the time of the bidding process AGOSBA had conducted and paid
for many works before the privatization process. These works required the Concession-
aire only to either activate the pre-existing connections or to regularize the situation of
users illegally benefiting from these pre-existing works. In the latter case, these users
were already receiving the service when AGBA took charge of the area. Therefore, when
the Concessionaire refers to these “new users” in its letter of May 2001, their incorpora-
tion was not the result of expansion works, since almost no investments were made in
connection with them.

254. Respondent also recalls that the Committee for the Privatization of AGOSBA in-
dicated in its Communication No. 16 of April 16, 1999 (RA-251) that the difference be-
tween drinking and sewerage connections billed as of December 1998, on the one hand,
and such connections as installed, on the other hand, was 83,474 for drinking water con-
nections and 15,522 for sewerage connections. The relevant information was attached and
available in the data room (RA-298, 299).3! The first figure represents the difference be-
tween billed and installed drinking water connections; it is similar to the 80,000 users not
included in AGOSBA's registers that AGBA refers to in its letter.

255.  Schroders Information Memorandum of 1998 refers to drinking water coverage
level of 35% and a sewerage coverage level of 13% (CU-10). Respondent submits that
the bidders must have been aware of the existence of these users having pre-existing con-
nections. Indeed, the Consortium’s original Business Plan of June 1999 (also named
shortly as AGBA’s Business Plan 1999, RA-265%) refers to a drinking water coverage
level of 13.2%, and a sewerage coverage level of 12.0% for the year 1999. Given that
Claimants make reference in their Business Plan to coverage levels that are inferior to
those included in the Schroders’ Report, Claimants, as Bidders, must have been aware of
the incorporation of users not registered by AGOSBA.

256. The Tribunal notes that there is no dispute about the approximate amount of
80,000 of users that were connected to the network and took advantage of it without being

31 See also Witness Cinti, TR-E, Day 3, p. 129/12-130/2, 173/22-174/22; Cinti I, para. 57.
32 Also attached to AGBA's letter of June 28, 2002 to the Governor of the Province (CU-104, 118).



68

billed by AGOSBA and included in its list of customers. This information was available
to the bidders through the above mentioned communication of the Committee for the
Privatization of AGOSBA.*

257. The dispute is about the proper inclusion of this number of newly incorporated
users in the account of works done by AGBA in relation to the POES for the first year
and in respect of the content and the nature of the approval given to AGBA’s report on
its accomplishment in respect of this POES and the decision to suspend the POES for
year two. This will be examined further below.

3. Reconditioning of existing connections

258.  Claimants further submit that upon taking over the service, AGBA found the Con-
cession’s network and, in general, the facilities of the Concession in ghastly conditions,
even worse than expected from the available documents and the assessments made during
the bidding process. Inglese Consultores S.A. — who became the Technical Auditor of the
Concession in 2002-2005 - had experience about the prevailing conditions at that time,
because they had served as experts at a time prior to the bidding process. They confirmed
that the start-up of many connections demanded investments exceeding those that the
bidders could estimate on the basis of the available information. The works performed
and paid by the Concessionaire allowed connecting and providing the service to numerous
households. This is why ORAB considered these to be expansion works when it declared
to approve the goals reached in respect of the POES for year one.

259. Respondent submits that AGBA tended to postpone the execution of real expan-
sion work; instead, during 2000 and 2001, it merely activated pre-existing connections,
which was a way of making investments far below the amounts required to effectively
expand the service. Expert Molinari explains that 91% of drinking water connections un-
dertaken in the first year of the Concession (2000) refer to reconditioning of existing
networks. They represent 71% during the first two years (2000-2001). If the first five-
year period is taken as a reference, 117,639 (41.1%) out of the 286,272 connections un-
dertaken result from reconditioning existing connections. In respect of sewer connections,
the corresponding figures are 62%, 35% and 11.4%.34 This shows that AGBA was taking
advantage of existing networks, whose related investment was already made by third par-
ties before Takeover by the Concessionaire.

260. Respondent states that AGBA'’s intention was not to make actual investments dur-
ing the first years, but rather to concentrate on activating all pre-existing connections.
AGBA’s Business Plan in 1999 shows that the expansion of water and sewerage services

33 Witness Cerruti confirmed at the hearing that communication of information No. 16 was known to the
members of AGBA’s consortium; TR-E, Day 1, p. 184/7-16, 185/10-12.
3 Molinari I, para. 133b.
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during the early years resulted largely from pre-existing connections. AGBA’s Business
Plan of November 2001 indicates that actual expansion would not commence until after
2005, all services provided before consisting of activating pre-existing connections and
densification (RA-211).

261. The Tribunal observes, here again, that the dispute is not seriously about the ne-
cessities to which AGBA was faced to recondition pre-existing connections. It has been
explained to the Tribunal that this work of restoring old and/or poorly conditioned con-
nections implied frequently an important amount of work, sometimes consisting of the
complete replacement of pipes and pumps and other similar items. Explaining succinctly
what he had written in his statements, Witness Quijada told the Tribunal at the hearing
that unfit elements had been used for the underground piping, with the effect that AGBA
had to take out the pipes, had to revise them, and had to see whether the material that had
been used could withstand wear and tear and normal use. To a very large extent, the ma-
terial did not offer the necessary guarantees for it to function properly. Sometimes, iso-
lating elements and valves were missing. All of this work was on elements under the
ground that were not visible and therefore could not be identified during the bidding pro-
cess.® This state of affairs generated costs and called for financing that should not be
underestimated. Nevertheless, it can be retained as a general observation that renovation
would not require financing at the same level as expansion work that had to be started
from scratch. This is also why the POES and AGBA’s business plans adopted a distinc-
tion between these different items, as they are distinct in the nature and the amount of
work required and, consequently, in respect of the investment to be served.

262. The Tribunal has noted that an implicit item of dispute is about the size and the
importance of the work of reconditioning to be done under AGBA’s direction. For Claim-
ants, the network and the facilities were in a condition worse than expected from the
available documents and the assessments made during the bidding process. They also
point to Section 6.4.1 of the Contract giving AGBA a term of 12 months from Takeover
to make an updated inventory.*® For Respondent, more information in this respect would
have been available if the Bidders had conducted a better due diligence. Moreover, Re-
spondent states that Claimants had accepted the Concession as it was at the time of the
bid and assumed the business risk it implied, as this results from Sections 1.5.2 and 2.4
of the Bidding Conditions. While opposing arguments have been exchanged between the
Parties on this subject, there is no actual dispute about the size and the costs involved in
such reconditioning work. The dispute is about the size of such work and its related costs
in comparison to work characterized as expansion work, which involved undoubtedly
investments of a larger size than reconditioning of existing connections.

% TR-E, Day 2, p. 26/17-28/6, 44/19-45/12.
3 Cf. Claimants’ Post-Hearing Brief, para. 14, not considering that an inventory of the assets is different
from an assessment for due diligence purposes.
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263. The Tribunal also notes that while it certainly understands that it is difficult to
conduct a detailed due diligence study relating to a network that is placed underground in
very large parts, it should nevertheless be possible for an experienced contractor to obtain
a reliable assessment of the situation by conducting investigations through the collection
of samples and otherwise proceeding with appropriate testing. Thus, Witness Quijada
explained to the Tribunal at the hearing that the technical review during the bidding pro-
cess did not allow covering 180 kilometers of pipeline.®’ He visited the five water purifi-
cation plants for the wastewater from the outside and well water facilities.® When asked
whether he or his team did undertake any tests, he answered: “It wasn’t necessary to see
what it was like.”® And he told about his assessment of the technical capabilities he was
investigating for investment purposes: “It was a bad one. It was a bad, bad situation.”°
Referring to the due diligence report submitted to the investors*, the Witness recalled: “I
said that this was a significant problem and that a large investment was needed.”*? In light
of this statement, the Tribunal understands that the Bidders must have been aware of the
size of the work to be undertaken and that the bad quality of the existing network did not
come as a surprise once the Concession had been awarded. The Tribunal does not share
the view of Engineer Inglese who told the Tribunal that it was possible only after one to
three years to carry out an investigation allowing knowing what the situation of the facil-
ities was.*

264. The issue that remains for further analysis is to determine what could be charac-
terized as expansion work at the critical time of the first years of the Concession. Claim-
ants contend that when approving the POES for year one and suspending the same for
year two, ORAB considered reconditioning and maintenance activities to be expansion
works. Respondent objects that expansion work required compliance with its own specific
characteristics, including an investment of a considerable size far above the funding re-
quired for mere reconditioning and actually provided by the investors. This matter is fur-
ther to be considered below.

S TR-E, Day 2, p. 57/2-3.

¥ TR-E, Day 2, p. 59/2-15.

3 TR-E, Day 2, p. 59/20. He later added, referring to his 30 years’ experience in wastewater: “after so many
years of experience, there is very little that escapes your attention”; TR-E, Day 2, p. 63/8-9.

40 TR-E, Day 2, p. 60/2-3.

41 The Witness did not remember whether he wrote it himself; TR-E, Day 2, p. 62/16-24. This document
has not been submitted to the Tribunal nor any other due diligence report made available to the bidding
Consortium.

42 TR-E, Day 2, p. 60/7-8.

4 Cf. TR-E, Day 4, p. 172/17-173/13, 201/7-202/21, 208/18-209/9, 214/6-215/1. The Expert referred to his
experience with the Aguas Argentinas concession. He had no actual knowledge of the situation because his
functions as Technical Auditor of the AGBA Concession began only in February 2002. The Engineer noted
that the network found at Takeover lacked mostly the necessary connections and systems for water
provision and regulation, or the appropriate manholes and connections in the sewage system. Their start-
up demanded investments greatly exceeding those estimated by the Bidders, which had only considered
start-up adjustments for properly built and inspected networks. Cf. Inglese I, para. 32d.
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4. Expansion work

265.  This highly contentious subject can be divided into three sub-topics: (a) the defi-
nition and the components of expansion work, (b) the actual expansion work undertaken
by AGBA, and (c) the work qualified as expansion work under the POES. The focus
hereafter will be on the first two items, which are basically factual in their nature. Further,
while these topics are to be examined in respect of the full geographical scale of Region
B, they will also have to be addressed more specifically in respect of the districts where
the UNIREC plants were located.

a. The Parties’ respective positions

266. Claimants’ position is that these first two items are not relevant in light of the
decisions made by ORAB. They note that Respondent argued that many of the works
performed by AGBA were not actually service expansion activities, but rather mainte-
nance activities for the existing network. Claimants contend, however, that nevertheless,
the Regulatory Agency qualified these works as expansion works when it approved the
POES for year one (2001) and suspended the POES for year two (2002). Claimants recall
that the reconditioning of a large amount of not operating connections required a consid-
erable amount of works. These works performed and paid by the Concessionaire allowed
connecting and providing the service to numerous households. This was why ORAB con-
sidered these to be expansion works. In a nutshell, Claimants’ position is that this having
been so decided, there is no point in raising this matter again. More explicitly, Claimants
state that:

“In sum, AGBA met the POES expansion goals for year one, while the goals for
year two were neutralized, and the goals for year three et seq. were impracticable
due to the destruction of the economic and financial equation of AGBA’s Contract,
worsened by the economic emergency and the pesification. Therefore, there were
no expansion goal-related breaches attributable to AGBA.”**

267. Respondent does not deny that ORAB approved the POES for year one (2001)
and suspended the POES for year two (2002).

268. By means of a letter dated May 17, 2001 (CU-173, RA-183), AGBA declared that
expansion works had been interrupted and it requested the temporary suspension of the
contractual expansion goals, stating further that it was not going to make the required
investments. In fact, the Concessionaire had departed from its Business Plan by focusing
on putting pre-existing connections in operation, thus postponing actual investment,
mainly in the expansion of services. Subsequent facts confirm that AGBA did not wish
to invest in such expansion of the service. The Business Plan of November 2001 (RA-

4 Reply on the Merits and Answer to the Counterclaim, para. 310.
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211) suggested not performing genuine expansion works until 2003 and 2004. AGBA
continued its stance not to invest following the declaration of emergency. It no longer
merely avoided its obligations in terms of expansion, but also of maintenance. AGBA
made it clear that practically the entire “expansion” was to activate existing connections.
In the years following 2002, AGBA departed again and again from the original business
plan regarding expansion investment. It confined itself to activating existing connections
and thus postponing its obligations under the Contract.

269. Respondent insists that the main goal of the Concession was the expansion of
drinking water and sewer service, which had very low levels in the Concession area. Re-
gion B featured high urban health vulnerability. As noted by Expert Molinari, the main
problem was not service inefficiency but the complete lack of a water service, sewerage
service, or both.*> Expansion of drinking water and sewerage services was urgent and one
of the chief goals of the Concession. With its May 2001 letter, AGBA left the Province
in a tight corner. Termination would have meant calling for bids again, and being faced
with a state of hopelessness in the population.

270. In response to Claimants’ position that AGBA’s work in view of restoring and
reconditioning pre-existing connections was recognized by ORAB as work complying
with the expansion goals under the POES for year one, Respondent affirms that in every
case when users had their connection activated or their situation was otherwise regular-
ized, their addition to the system did not result from expansion of works. The Regulatory
Authority at that time deemed an expansion what was in fact essentially a commissioning
process.

271. Expert Molinari explains that Claimants confuse rehabilitation and renewal
works, which are performed on existing assets and do not account for service expansion,
with actual expansion, which requires the construction of new facilities.*® This difference
results from the terms of Annex F of the Contract, Sections 2.1, 2.2 and 2.3. The restora-
tion of drinking water and sewerage works which had already been constructed by third
parties and were simply restored by Claimants when taking over the service cannot be
considered either.

b. The Tribunal’s findings

272.  The Tribunal will focus primarily on understanding what the Regulatory Frame-
work and the Concession Contract provide about the notion of expansion works and ex-
pansion goals. Important elements can be found, indeed, in these legal texts, whereas, as
a contrast, little is stated therein about restoring and/or reconnecting never-billed users
and re-conditioning of service connections.

4 Molinari I, para. 74.
46 Molinari Il, para. 20.
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273.  Section 2-11 of Law No. 11820 provides that:

“Expansion Area means the territory within the boundaries of the Concession Area
in which plans for improvement and expansion of the services provided by the Con-
cessionaire are approved. Upon fulfillment and execution of such plans, the Expan-
sion Area shall become the Drinking Water and Wastewater Service Area, as ap-
propriate.”

274. It results from this provision that the Expansion Area has to be distinguished from
the Service Area, which is, respectively, either “the territory within which the drinking
water service is actually provided” or “the territory within which the wastewater service
is actually provided.” In Section 7-11 again, the scope of service provision is equally di-
vided between “the Service and Expansion Areas pursuant to the appropriate POES.”

275.  Section 3-11 of the Law states under the heading “Regime applicable to the area”:

“In the Expansion Area, the Concessionaire shall carry out the POES approved by
the ORBAS in accordance with the mechanism provided for herein and in the Con-
cession Contract. The ORBAS may likewise approve the POES not originally pro-
vided for, to the extent that this does not affect the relevant obligations of the Con-
cessionaire under the Concession Contract.”

276.  Section 13-11 further states that ORAB has the power and the obligation to “pub-
lish any expansion plans” (lit. d). It is also ORAB’s task to approve the POES in the
Concession Area (lit. e) and “to control that the Concessionaire is complying with the
POES approved and the investment, operation and maintenance plans proposed by the
Concessionaire to effectively meet service goals and expansion.” (lit. f) It is thus to be
noted that here again, a distinction is made between service and expansion goals. A sim-
ilar distinction appears in Section 15-11 where among the Concessionaire’s duties and
powers is mentioned its role “to prepare service operation, improvements and expansion
plans” (lit. b).

277. Pursuing the same line, Section 19-11 makes a distinction between *“actual users”
and “potential users,” the former being those “within any of the Service Areas” and the
latter those “within the Expansion and the Remainder Area.” The rights of actual users
are noted in a long list of items contained in Section 20-11, from which two are also at-
tributed to potential users through Section 21-11, i.e. the right to receive general infor-
mation about the service provided by the Concessionaire (lit. ¢) and the possibility to
complain to the Concessionaire in the event there is proof that it fails to comply with the
POES and goals set (lit. e).

278.  Another group of provisions of Law No. 11820 relates to the content of expansion
works. Section 23-11 states as a general requirement that drinking water and wastewater
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services shall be provided jointly, which means inter alia that “any expansion works shall
provide for collection and treatment.” As has been mentioned above, Section 29-11 states
that “the metered consumption tariff system shall mandatorily apply to all expansion
works.”

279. The Concession Contract relies on the definitions given by Law No. 11820. Sec-
tion 1.2 begins with determining that the Expansion Area is the territory within the Con-
cession Area defined as such in the Five-Year Plan; upon implementation and execution
of the Five-Year Plan, the Expansion Area will become the Service Area. The latter area
covers the “territory where the Service is effectively provided.” The duty to provide the
service, i.e. to expand, renew and/or recondition the external networks applies to both
areas (Sec. 3.4). Owners and persons in possession of or using real property located in
urban areas within the Service Area are under a duty to connect to the network (Sec. 3.5).

280. The purpose of the POES is also divided into two parts, the objective being “to
promote Service expansion in the Concession Area” and “to guarantee maintenance and
improvement of the systems required for Service provision” (Sec. 5.2). Section 2 of An-
nex F devoted to the “goals” of the POES is similarly divided in a sub-section of “Service
Expansion” (2.1) and another one on “Service Provision” (2.2), followed by a final part
on “Revamping and/or Reconditioning of Pipes” (2.3). Sub-section 2.1 determined that
the Concessionaire shall accomplish service expansion corresponding to the global cov-
erage goals established in the tables contained in this part of Annex F. In respect of the
drinking water network expansion, the figures for the sub-urban part of Region B were in
minimum number of connections to mains for the first year 26,500 and for the second
year 40,000; in a second table, the number of connections to mains was given for each
district (with total amounts different from the first table, i.e. 15,300 and 30,900). As from
the third year of the Concession, the network expansion coverage was given in percent-
ages, starting for year three with 65% and then increasing on a regular pace (year 4: 70%,
5: 74%, 10: 82%, 15: 88%, 20: 92%, 25%: 95%, 30: 95%). These figures are then com-
pleted by percentages defined as minimum goals per district, which are generally below
the global goal applicable to the whole region. The introductory part of sub-section 2.1
explains that these percentages shall be calculated as the quotient between the values of
population served and those of urban populations. The same type of presentation is used
for sewerage network expansion, where the minimum number of connections for the re-
gion is 26,000 for the first year and 39,000 for the second year, followed by a list provid-
ing minimum numbers for each district. As from the third year, the global goal for the
region starts with 40%, moving up the following years (4: 50%, 5: 55%, 10: 68%, 15:
80%, 20: 85%, 25: 90%, 30: 95%).

281. The provisions of Section 2.1 of Annex F are related to the increase coefficient
applied to the water and sewage service under Section 4 of Annex N. Such increase re-
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quires that the network expansion goals and revamping and reconditioning goals deter-
mined by Section 2 of Annex F had been attained for the previous annual period to which
the increase applies.

282. The first five-year plan proposed initially by AGBA on March 21, 2000 (CU-192)
explained that in light of the coverage goals established in the Concession Contract, the
Region is characterized as requiring a significant extension (“fuerte expansion”) of its
services. Such expansion work shall be directed primarily to the sectors allowing a return
on investment and thus strengthen the viability of the economic-financial execution of the
Contract (page 64).

283. AGBA'’s Report and Financial Statement for the year 2000 (CU-27) explains the
concrete strategic objectives followed at that time, consisting of concession consolidation,
increasing the customer portfolio and plans in detail the necessary investments for the
service expansion required by the Contract. The consolidation consisted of repair and
replacement of existing infrastructure, quality assurance of water supplied, quality of ser-
vice provided and customer service and business management. The Statement does not
account for actual expansion work undertaken, but it noted that planning and engineering
tasks focus on the preparation of the POES for the first five-year period.

284. The charts provided at the end of AGBA’s March 2000 proposal show that the
extension for drinking water will be over a total of 1712 km (divided from year 1 to 5:
314, 483, 613, 212, and 90). The corresponding figures for wastepipes to be added have
a total of 2176 kilometers (split from year 1 to 5 as: 550, 481, 433, 471, and 241).

285.  Another item relates to micrometers. The Tribunal notes that it was stated in the
same proposal: “All new expansion works will feature their respective meters installed
from the very beginning.” (page 30) It was further explained that 60% of the customers
were to be provided metered services after the first three years and 100% after the first
five years of the Concession (page 47).#” The number of meters to be installed were
27,336 for year 1 (2000), 29,736 for each of years 2 and 3 (2001/02) and 15,268 for year
4 and again for year 5 (2003/04) (page 52). The draft notes that this pace will be observed
until the Concession’s termination “since the expansions contemplate the simultaneous
installation of meters and the construction of networks” (page 47).

286. For the extension of the drinking water service, AGBA’s proposal set a total of
$ 126,501,263 over the five years, an amount that is sub-divided in relation to each dis-
trict. The Tribunal’s calculation of the total amount for all other works related to water
service is $ 77,769,531. Both amounts together are very close to the overall amount given

47 This must also be underlying Witness Cerruti’s affirmative answer at the hearing when he was asked
whether the tariff regime for the metered system would be compulsory through the expansion area; TR-E,
Day 1, p. 134/2-5. This can be correct only because any expansion required the installation of meters.
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for the investment to be provided over the first five years that is $ 204,555,794. It can
also be read into these figures that the amount to be invested for expansion purposes is
above 60% of the total investment. The corresponding figures for sewage services offer
a similar view. The total costs for expansion are set at $ 196,506,153 over the first five
years, whereas other works, relating to treatment, renovation, reconditioning, and reha-
bilitation are scheduled for an amount of $ 87,087,127.50, with the effect that the total
amount devoted to sewage is $ 283,593,280.50, from which close to 70% are reserved for
expansion purposes. The overall total amount of investment was thus $ 488,149,074.50.%8

287. Thefigures retained in AGBA’s final proposal that were incorporated in Chapter 5
of the first Five-Year POES as approved by ORAB (CU-193, RA-182) are different. The
investment required for the “expansion of networks” in the water system represented a
total of USD 35,239,300 and the corresponding amount for “expansion of collection net-
works” was USD 105,811,200. These figures can be compared to the total investment in
the water system of USD 78,229,600 and in the wastewater system of USD 144,253,600.
These two amounts together (with a smaller sum of USD 8,434,000 for investments not
assigned by district) result in a grand total investment for the first five-year term of USD
230,917,300. The split per year 1 (2000) to 5 (2004) of this total amount is: 16,728,800
(1), 71,032,000 (2), 86,021,700 (3), 38,028,300 (4), 19,096,500 (5).

288. The Tribunal notes that in this POES the line reserved for the installation of mi-
crometers is left blank. The explanation seems to be that the costs and the number and
location of such meters had not yet been clarified. Annex Il of Resolution No. 7/01 states
indeed that: “Connections where micrometers are to be installed shall be adjusted to the
data of the 2001 National Census, and their location shall be informed, broken down by
year.” (CU-193, RA-182)

289. The difficulties that did occur in the Concession’s early lifetime in respect of the
performance of expansion work will be addressed in the following sections of this Chap-
ter. The Tribunal observes here that they translated into actual scheduling of AGBA'’s
operation as early as the second part of 2001. AGBA reported already in its May 17, 2001
letter that such work had been interrupted.

290. AGBA'’s Business Plan of November 2001 (RA-211) shows for “Publacion y
Metas de Expansion” that for each district, no figure is given in respect of “expansion,”
in both services for drinking water and sewage. This means that expansion work was
scheduled as from year 2005 only. The chart on “investments” confirms: no investment
is listed until and including 2004 for the drinking water system, and the same applies to
the waste water supply.

4 Witness Hernando confirmed a total envisaged expenditure of $ 488 million (TR-E, Day 3, p. 68/15-
70/14). He added that “AGBA, of course, was not going to spend $ 500 million in the first five years” (p.
69/14-17).
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291.  Another chart on “Demandas Técnicas” shows that the length of drinking water
pipes remained constant at 1.726 kilometers until and including 2004, a first increase
being indicated for 2005 with the effect of extending the length of the network piping to
2.459 kilometers. As the layout of pipes is a necessary part of expansion work, this chart
shows that no such work was scheduled until 2005. The same observation applies to the
length of wastepipes, which remained constant until 2004 with 930 kilometers, the in-
crease starting in 2005 with an additional length of pipes of 317 kilometers.

292. The chart on “investment” does not provide for any amount for the installation of
micrometers between 2000 and 2003. For 2004, an investment for $ 1,507,200 is given,
which increases to $ 2,951,600 for 2005. As the installation of meters is a necessary re-
quirement for the completion of expansion works (Sec. 29-11 of Law No. 11820), this
confirms at least until the end of 2003 that no such work was envisaged.*®

293. At this stage, the Tribunal concludes that no or insignificant expansion work in-
cluding the required extensions and layouts of pipes has actually been scheduled and un-
dertaken by AGBA at the critical period between 2000 and 2004 and that the work indi-
cated for 2005 on the Business Plan of November 2001 is uncertain and anyhow irrelevant
in light of the events that happened well before that time in relation to Argentina’s crisis
that also caused the crisis of the Concession. The Tribunal has not been provided with
evidence that would oppose such a conclusion.

294.  This conclusion leaves entirely open, for the time being and until further consid-
eration of the Parties’ conduct in respect of the POES, the effect of the approval of
AGBA’s report on the POES for year one and the neutralization of the POES for year two
upon the nature and the amount of expansion work undertaken under a different qualifi-
cation, as reconditioning or restoration of connections or similar type of work.

C. Expansion related to the UNIREC plants

295. Claimants complain that upon Takeover, the Concessionaire found several obsta-
cles to service expansion. One essential among them was the Province’s failure to build
the UNIREC plants. This failure altered the Concessionaire’s expansion plans because it
had projected expansions related to the construction and connection of networks to those
plants. The Tribunal understands that important work had to be undertaken for the pur-
pose of building collectors allowing taking wastewater from the households to the puri-
fying plants. This was unfeasible because the plants had not been built. This event was
not part of the business risks and, therefore, cannot create any obligation for AGBA. In
response to Respondent’s argument that AGBA should have changed its plans and made

49 Witness Dascoli explained that in 2003 about ten meters were installed (TR-E, Day 2, p. 150/1-3, 152/24-
153/6, 172/2-3). In 2005, 240 users were transferred to the metered system (Dascoli |, para. 25).
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projects, networks and connections for other available plants, Claimants refer to Witness
Quijada explaining that such a change requires time for its preparation.°

296. Claimants’ point is irrelevant. As explained above, AGBA had not scheduled ex-
pansion work until 2004. It told the Grantor in its May 2001 letter that it had interrupted
expansion work. The alleged difficulties related to the need to redirect plans to develop
and extend the network near the future UNIREC plants are therefore hypothetical. The
line reserved for “expansion (UNIREC)” on the chart for “Poblacion y Metas de Expan-
sion” on AGBA’s Business Plan of November 2001 (RA-211) has no number before
2006, showing that no work was scheduled until that time. Moreover, Claimants have not
presented evidence demonstrating that expansion work was actually under preparation
when the delivery of the UNIREC plants could be expected and caused costs that finally
were suffered by AGBA for no avail. In any event, AGBA must have known at an early
stage that these plants were not under construction and therefore were not available. There
was thus time left for expansion work to be directed elsewhere, as this was explained by
Witness Cinti at the hearing®, and this even in considering, with Witness Quijada®?, that
this may have implied a waste of time, taking at least five months to start new projects in
other areas.

B. Collectability of bills for services

297.  While the provision of water and sewage services was important for the population
of Region B, it was just as important for AGBA to get its bills paid by the users and thus
to obtain the return that allowed covering costs and provided profit enough to ensure
further investments and a reasonable return for the investors. The ratio of collected to
uncollected bills is in direct relation to the applicable tariff and to the costs associated
with the provision of services through the network and the required funding. The estima-
tion of the rate of the collectability of bills is one of the key elements for the determination
of tariffs: if the actual collectability reached is lower than the one expected, the billing
process based on the applicable tariffs does not provide sufficient return to cover the es-
timated costs and projected returns, and vice-versa. This also means that in case the same
ratio declines, the expected return for the purpose of further investment declines in equal
proportion, creating the need to find other sources for funding the work to be done. Fi-
nally, the expected rate of collectability further serves, in Claimants’ view, as a forecast
for the purposes of their damage valuation.

298. The Parties are deeply divided in respect of the numbers or percentages of uncol-
lectable bills at the different relevant times of the Concession, and they are even more
divided when the actual results of AGBA'’s collecting bills are to be explained.

50 Quijada I, paras. 287-294, Il, paras. 48-62.
51 TR-E, Day 3, p. 102/14-19.
52 TR-E, Day 2, p. 28/7-30/12.
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1. Claimants’ position

299. Claimants submit that reputable experts confirmed that AGBA’s estimated collec-
tion rates were realistic. The FIEL®® study of October 2000 admitted a possibility of
achieving a collection rate of 90% or higher®*. A communication of COFES®® of October
16, 2009 shows rates exceeding 90% in 2009 in several provinces in the Argentine Re-
public (CU-222). In one of the reports prepared by Schroders in 1998, a significant in-
crease in collectability during the first years of the Concession was envisaged (18% in
1999, 20% in 2000).

300. Claimants deny the existence of a proportional link between low collectability
rates and low income and economic resources of the population. A poor population may
accept to pay an important part of their revenue for access to water. Therefore, the fact
that Region B covered a larger part of low-income or poor people than other regions did
not necessarily mean that larger uncollectability of water bills was to be expected. There
is no truth in Respondent’s assertion that the poverty index of the residents accounts for
low collectability even as far as the basic service is involved. Affirming that low income
levels translate into lower collectability is a mere assumption totally unfounded in reality.

301. Claimants state that they had invested in reliance on the effective instruments to
secure high collection rates contained in the Regulatory Framework. They explain that
the power to implement service cut-off and other coercive measures plays a highly im-
portant role in collection rates, as an undoubtedly valuable incentive. However, AGBA
was deprived of the right to cut off the service shortly after the Concession started and in
spite of the provisions of the Regulatory Framework. The Halcrow Report also under-
scored the relevance of service interruption (CU-209). This would certainly increase col-
lection rates. The effectiveness of such a measure may vary in relation to the users’ per-
ception of the seriousness of the risk of cut-off of services. The COFES also noted that
companies that use coercive measures get an increase in collection rates. Schroders un-
derscored the power to interrupt service and stated that the bills should be instruments
susceptible of court enforcement proceedings. This power was thus expressly mentioned
in a document submitted during the Bidding Process.

302. Contrary to what Respondent seems to infer from AGBA'’s letter of May 17, 2001,
AGBA did not doubt the effectiveness of service cut-off as a means to increase collecta-
bility. What it intended was to propose to the Grantor the implementation of other, less
drastic measures, in particular in light of the number of 250’000 people concerned.
AGBA stated that coercive measures would be more efficient for a shorter period, but
that the Grantor may look for an alternative. It was critical, however, when AGBA was

53 Foundation for Latin American Economic Research.
54 Exhibit 273 to Giacchino/Walck 1.
%5 Federal Council of Sanitary Services Entities.
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faced with an impossibility to implement coercive measures. If such prohibition is issued
by the Grantor and the population becomes aware of it, the Concessionaire loses an in-
centive for payment.

303. Attributing low collection rates to the mismanagement by the Concessionaire is
unfounded. Numerous and effective measures were implemented. It is also baseless to
attribute low collection rates to AGBA’s attempts to bill the work charge and the con-
nection charge. AGBA was entitled to collect such charges. Further, the connection
charge, which involved the higher amount, would be billed by the Concessionaire in up
to 30 bimonthly installments, with the effect that the amount collected did not represent
a special sacrifice to the user. AGBA introduced countless improvements to the Conces-
sion’s commercial management. Halcrow confirmed the progress, stating that from the
results of various measures, including customer attention services, an improvement in
collection rates between 13 and 33 points was enabled, while it was also stated that a
further increase would depend on the customer’s perception of the severity of non-pay-
ment consequences (chapter 4.5). The Concessionaire’s auditor, Inglese Consultores
S.A., noted the satisfactory effects of customer attention tasks. The collection issues
faced by AGBA were not derived from commercial mismanagement, but from other cir-
cumstances outside its control, which are, at least in part, directly attributable to the Gran-
tor.

304. Claimants accept that collection is a topic that falls under the umbrella of business
risk, but they contend that this risk was seriously affected by the economic and political
emergency and the ensuing measures adopted by the Province. These consequences can-
not be brought to bear on the Concessionaire and its shareholders. Experts Giac-
chino/Walck have demonstrated that the forecasts on collectability used as the basis for
the damage valuation are realistic. Claimants’ Experts considered that the Argentine eco-
nomic crisis would affect the Concessionaire’s collection capacity for a certain duration.
They delayed the achievement of the 90% collection rate until 2009. The resulting dif-
ference was allocated to the business risk and was not made part of a damage valuation.

305. Claimants further add that the collectability level forecasts submitted by AGBA
in the course of the failed 2004 renegotiation process are not relevant. At the time,
AGBA’s Concession had been seriously affected by the economic emergency and the
measures adopted by the Nation and the Province, which influenced the Concessionaire’s
investment capacity and collection rates as well. The rates included in the model used by
AGBA for the renegotiation were not intended as final data. AGBA’s working on the
models requested by the Province in the renegotiation process did not imply an acknowl-
edgment of any errors regarding the collection rates considered when it prepared the
Business Plan. It was simply cooperating in good faith in order to reach an agreement.
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306. The maximum collection rate the Respondent’s Experts defended (66%) is lower
than the maximum collection rates achieved by AGBA (84%). The data used by Giac-
chino/Walck are supported by evidence, while the rates used by Respondent’s Experts
(ranging between 56% and 66%) are mere hypotheses.

2. Respondent’s position

307. Respondent explains that before Claimants entered the deal, the Concession area
had low collectability rates. For the Province, the average had been 69% in 1998 and 71%
in 1999. In Region B, the historic collectability was even lower. Collectability was one
of the five chief sources of risk of the deal, as Schroders had noted. While AGBA pro-
jected a collectability of 75% in 2000 and 78% in 2001, tariffs dropped in reality to per-
centages low as around 54% over the first two years. The figure was in January 2001
74%, but it went down to 55% in July and to 49% in January 2002.

308. To achieve a significant improvement in the collectability of services was a great
challenge for AGBA. Most of the population had no water and sewer coverage; their
social and economic conditions were more precarious than populations with coverage. It
was however foreseeable that those users added to the water and sewer network were to
be less likely to pay.

309. Inits May 2001 letter, AGBA stated that it thought it could achieve better results
with compulsory collection policies rather than peaceful business policies, but it stated in
the same letter that it would not be wise to exercise such rights in a widespread manner,
given the scale of households in arrears of payment. In said letter, the Concessionaire also
referred to users’ unforeseeable conduct, thus confessing its own doubts about the policy
to be adopted. The greatest problem may have been due to users with pre-existing con-
nections. In its May 2001 letter, AGBA did not mention that it intended to collect the
work charge from newly registered users, which caused these users even more to resist
payment.

310. Respondent notes that AGBA’s 1999 Business Plan was prepared without taking
into account historical average collectability values recorded by AGOSBA. These pro-
jections were in a range of 75% to 90%, about 20% higher than the ratio actually achieved
in the first two years. The business plan was based on extremely optimistic assumptions
in terms of income and collectability. This was acknowledged by AGBA in its letter of
May 17, 2001, where AGBA mentioned uncollectability rates reaching 70% and in some
neighborhoods 80%, qualifying them as “extremely high.” Claimants’ Experts’ valuation
disregarded these actual figures. It is not reasonable to apply the initial 75% collectability
level used by AGBA in its 1999 Business Plan or the 84% submitted by AGBA to the
Inter-American Development Bank (IDB). Claimants’ Expert report contains collection
estimations in terms of expected average values, but not observed data. When AGBA
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itself estimated 67% collection averages on sales income, how can ex post valuations be
made in adding up to 20% on actual recorded values? High levels of hypothetical col-
lectability estimated by Claimants’ valuers were never reached. Based on AGBA’s Re-
ports and Financial Statements for the period 2000-2005, Respondent’s Experts show a
historical collectability of 63%, based on the evolution of AGBA’s Sales Income and the
gross balance of the Sales Credit item (thus taking account of the collected and of the
outstanding amounts).>® The rates based on an initial figure of 56% and on a long term
level of 66% are reasonable, adequate and consistent.

311. Respondent also contends that the Contract left no room for doubt regarding the
fact that the collectability risk was assumed by AGBA. Respondent notes that it is ac-
cepted by Claimants that collectability falls under the umbrella of business risk. Both the
Contract (Sec. 12.3.6.1 (d)) and the Regulatory Framework (Sec. 30-11) provide that de-
creases in collectability levels shall not be deemed unforeseen events. The consequences
of collectability under AGBA’s estimations are a cost AGBA must bear. Knowing that
such estimations are exaggerated, its projections were unrealistic.

312. Respondent submits that there were clear signs that AGBA’s business manage-
ment was not adequate to reverse uncollectability levels. Examples in other services show
the importance of active management. Interruption of the service that once was AGBA'’s
preferred approach was not a suitable measure. AGBA had ruled out this measure as an
alternative in mid 2001. It would have meant denying access to water to almost 250,000
people. This would cause social distress and in turn raise uncollectability even more. For
Expert Lentini, there is a high correlation between users’ capacity for payment and delin-
quency in public utility payments, particularly for water.®’

313. AGBA had not been active. The figures of collectability attained show the failure
of AGBA'’s business management in these early years, before the crisis emerged. AGBA
always had a series of tools available to improve collectability, including the restriction
of service, and never implemented them. AGBA’s 2005 Annual Report is proof of its
collection mismanagement, because it shows that it was finally only in that year that
AGBA discovered the various tools to improve collectability. The list is long and shows
how little had been done before. Witness Seillant explains that collectability had im-
proved in 2004 and even more in 2005, when the unemployment rate began to decrease.
Insofar as the tariffs did not increase, an improvement in collectability could be ex-
pected.>8

% Dapena/Coloma I, paras. 154-157.
57 Lentini 11, para. 90.
%8 Seillant 11, para. 58.
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314. Respondent finally recalls that all problems related to collectability took place
before the emergency was declared. There is no liability that could be attached to the
Province or the Regulatory Authority for this. Collectability had been a crucial point dur-
ing the contract renegotiation.

3. The Tribunal’s findings

315. Onanalysis, the Tribunal does not find that the evidence supports a wide range of
difference in collectability and accordingly, it is unnecessary to resolve small differences
in the figures estimated and actually achieved. When AGBA entered into the Concession,
the relevant figures were those provided to the Bidders in the Schroders Report, with an
average of 63%.°°

316. AGBA recorded a significant decrease in collectability in its letter of May 17,
2001, explained by the addition of 80,000 users unwilling to pay because they were served
previously by AGOSBA at no cost. The Bidders had been made aware of this category of
users, and so had they been aware of the difficulties and the time it would take to make
these users to join correctly the category of users who had not known any regime other
than the one where bills arrive at a regular pace. Nonetheless, the enormous proportion
of delinquent users must have been unexpected, in particular when it comes to observe
“astronomical bad debt rates” as noted in AGBA’s letter of July 17, 2001 to ORAB (CU-
135, RA-192). Moreover, AGBA’s letter of June 28, 2002 to ORAB (CU-104, 118) re-
ports about 103,000 non-existing customers with a collectability rate of 33%, compared
to 82,000 existing customers paying their bills at a rate of 75% (Annex A).

317. Claimants cannot blame ORAB for preventing AGBA from using coercive
measures and in particular to proceed with cutting-off of delinquent users from the net-
work. AGBA was perfectly aware — as the Bidders were — that a measure of such gravity
was supplied with serious legal and regulatory restrictions that had to be observed. Claim-
ants’ position is moot anyhow in light of AGBA’s own statements that measures of too
much incentive force were counterproductive in many cases and could not be applied on
a scale as large as the considerable part of the population that was resisting paying its
bills.

318. AGBA explained in its letter of May 17, 2001 that the method consisting of cut-
ting-off services to delinquent users had proved to be “clearly insufficient” and that
AGBA was convinced that “persistent, pacific commercial policies of systematic and
continuous persuasion would help improve the current collectability rates.” While such
an approach would “take much more time” compulsory collection proceedings under the
Contract may allow equivalent results “in much shorter periods.” The letter then abandons

%9 Cf. the figures referenced in Dapena/Coloma I, para. 42.
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this latter method, as it was “not advisable to use these mechanisms on a widespread
basis,” other than to cut off the service in very specific cases, without resorting previously
to alternative solutions. AGBA thus showed that its method of dealing with delinquent
users was a failure and that it had to restart a softer approach for the future. This was
clearly a result of poor operational skill covered by AGBA’s business risk.

319. Despite Claimants’ allegations denying AGBA’s deficiencies in successfully rais-
ing users’ payments to a significant extent, AGBA’s letter of May 17, 2001 admits a
serious need for progress. AGBA’s management had understood the lesson from its inef-
ficient proceeding with bills. Claimants” Experts report that in 2004, it implemented a
specific operation for poor neighborhoods, “which had promising preliminary results.”°
AGBA'’s Financial Statement of 2005 (CU-32) referred to new working guidelines for
more fruitful strategies for collection, showing that AGBA was making progress on this
point, albeit rather late.

320. Claimants’ allegation that the proposition that low income levels are causing
lower collectability is an assumption “totally unfounded” is contradicted by their ac-
ceptance that the UBN factor plays a role; indeed, for this category of the population,
there is just no money left for paying water and sewage bills. This is one element showing
that despite Claimants’ assertion a parallelism between the two levels exists. Giving his
opinion as an economist and not as an expert in water or electricity services, Professor
Eichengreen told the Tribunal that “the incidence of default, how frequent non-payment
is, will increase with the poverty rate, other things equal.”®! The Tribunal notes that the
tariff regime for non metered service distinguished between several categories of tariffs,
the lowest tariff being reserved for the most low-level income users and the highest tariff
for the richer people; this shows that the amount of charge put on users was modeled
depending their income and thus certainly also in proportion to their willingness to sacri-
fice part of their revenue for water and sewage services. The Tribunal also understands
Expert Lentini’s view that a tariff increase in a range offering compensation for the pe-
sification would have resulted in an importantly increased uncollectability, pushing the
Concession to an extremely dire economic position. 52

321. The Tribunal further observes that one has to rely on the situation in AGBA’s
Zone 2 independently from collectability rates obtained in other Regions and Provinces.%
The expert studies Claimants invoke are of little relevance in the instant case. The FIEL
study adopts a collection rate of more than 90% by comparison to the rate obtained by

60 Giacchino Il, para. 147; AGBA’s Statement 2004, p. 3/4, CU-31.

61 Cf. TR-E, Day 5, p. 185/1-19. Cf. also Expert Coloma, TR-E, Day 7, p. 27/9-32/12.

62 |entini I, paras. 159, 209. Cf. also Witness Ratti, paras. 43-47.

8 Thus, Expert Lentini noted that Experts Giacchino/Walck take a collectability rate as “the quotient
between the aggregate annual collection and the aggregate billing in the same period under consideration.”
Expert Lentini observed that this ratio fails to reflect appropriately efficiency in the collection management;
Lentini I, para. 128.
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Aguas Argentinas S.A. in 1998 (pages 20, 29/30), holding the concession for Great Bue-
nos Aires that is operating under an economic background manifestly different than
AGBA'’s area. It is based on a reading of the Concession Contract taking no account of
the regulatory measures applied to AGBA, and without considering the POES and its
actual application (pages 24/5). Claimants also submit that rates of 90% are shown as
applicable in various provinces in Argentina in a communication of COFES issued in
2009. This is not correct. What matters is the situation in AGBA’s Concession Zone or
in the Province. In this respect, the communication shows rates moving in a range of 81
to 87% in the years 2002 to 2008, with a drop by 10% in 2009.54 These rates are those of
the Province. When both Zones 1 and 2 could be compared, it is certain that AGBA’s
Zone 2 would have an average lower than in Zone 1.5 A certified accountant mandated
by Impregilo stated on October 2, 2009 that the rates were low in the period of 2000-2004
(2000: 48%, 2001: 60%, 2002: 57%, 2003: 56%, 2004: 64%) and then rose to 79% in
2005 and 84% in 2006.°

322. The Tribunal concludes that certainly, after AGBA had absorbed the entry of
80,000 historical users not billed before and after the recovery of Argentina’s economy
as from 2003, the collectability rates that were in 1999 at approximately 70% and then
decreased by around 10% or in part even more in the period between 2000 and 2003, were
growing to such extent that levels around 70% or more could be estimated as reasonable
figures for the near future. This view corresponds to the indications given by AGBA in
its Proposal for renegotiation of June 2004, based on figures relating to accumulated
amounts on an average amount of 60%. A level of 65.7% was reported for 2005.%’
AGBA’s Proposal recommended “moderate and gradual tariff increases, while the price
for the service was held below its economic value.”®® AGBA was thus well aware of the
risk to see collectability dropping again if the limited capacity of payment of the popula-
tion was not taken into account.®®

323. Based on the available information, it appears that AGBA had to a certain extent
overestimated the amount of return from its bills. This was, as Claimants basically accept,
part of the Concessionaire’s business risk. It was therefore equally part of AGBA'’s risk
to be faced with a higher demand for investment to be provided otherwise then through

64 Based on an information provided to AGBA on October 16, 2009 by the Federal Council of Sanitary
Services Entities (COFES), the collection rates in the Province of Buenos Aires (covering Zones 1 and 2)
went down from 87,4% in 2002 to 85,3% in 2006 and then to 81% in 2008, followed by a drop to 71,2%
in 2009 (CU-222).

% One of the many specific factors to be considered is the failure to develop the metered system together
with the expansion of the network. The Tribunal finds convincing Witness Hernando’s observation, given
at the hearing as his personal opinion, that the installation of meters increases the collectability because
people thus are able to identify their bill with their own consumption (TR-E, Day 3, p. 37/10-38/10).

6 Exhibit 305 to Giacchino/Walck I1.

67 Cf. Cerruti 11, para. 77.

88 Exhibit HO02 to Seillant I, page 34 (not numbered).

89 Cf. Lentini I1, para. 69.
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the return of revenue than the amount envisaged on the basis of an input of an over-
optimistically assumed amount of resources collected through the payment of users’ bills.
As will be explained below, this overall assessment needs not to be detailed as to its pre-
cise impact on the demand for investment on part of AGBA and its shareholders. In any
event, the Tribunal has not been provided with such details to a reliable degree. It is clear,
however, that AGBA could not find, on its budget of resources provided through the us-
ers’ payment of bills, a return sufficient to equal the expected portion of future investment
based upon such return. This had the effect of increasing the demand to provide more
investment taken from other sources. It also means that Claimants’ valuation of their es-
timated revenue in the years after the crisis could not, in the first couple of years, be based
on collectability levels above 70%. Any further increase that might have been expected
in future years remains uncertain in light of the fate of the Concession and its termination.

C. POES

324. The Parties agree that the Service Optimization and Expansion Program (POES)
determined the Concessionaire’s obligations. This program established the Concession-
aire’s quantitative and qualitative goals and included a Five-Year Plan, which became
effective upon approval by the Regulatory Agency, as stated in Section 1.2 and the pro-
visions of Chapter 5 of the Contract. The objective of the POES is to provide the expan-
sion of the service in the Concession Area, and to ensure the maintenance and improve-
ment of the system (Sec. 5.2). The goals specified in the POES were to be satisfied within
the whole Concession period, but divided into successive periods of five years each, as
further elaborated in Annex F of the Contract (Sec. 5.1). Such a plan could be amended
upon extraordinary circumstances, at the Concessionaire’s request, provided that the
changes would not disrupt the Concession’s equilibrium (Sec. 5.4).

325.  The provisions of the Concession Contract are to be read against those contained
in Law No. 11820, stating in Section 38-11 that Five-Year POESs had to be established
and that those POESs had to be approved. It also provided that the Concessionaire shall
prepare detailed draft plans setting out investments amounts, objectives and goals set and
to be achieved. Article 39 of Annex Il states that the plans agreed upon shall be binding
upon the Concessionaire and their breach shall be deemed a serious fault. The Concession
Contract confirms that the POES, after their approval, shall be mandatory (Sec. 5.3) and
that the failure to comply with is a ground for termination (Sec. 14.1.3, lit. b).

326. With regard to the drinking water and sewage services, the Concessionaire had to
meet a global coverage goal, and it had to ensure that each district within its Region
reached a coverage level at least equal to the minimum goal established for each of them.
Thus, according to the coverage values fixed in Annex F (Sec. 2.1.1, 2.1.2), the POES for
the 51 year of the first five-year period, the expansion goals for the drinking water net-
work varied from 45% to 72% in the different districts, the global goal being set at 74%,
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whereas the coverage expansion goals for the sewer network had variations from 34% to
70%, with an average goal of 55%.

327. Based on Section 38-11 of Law No. 11820, the first five-year period was subdi-
vided in five annual sections each indicating the goals to be reached for the respective
year. For each year of this first five-year period, the Concessionaire had to submit a pro-
gress report seeking ORAB’s approval. ORAB consulted for this purpose its “Technical
Area,” which was the service providing expert advice to the Agency.

328. Pursuant to Section 38-11 of Law No. 11820, the projects for POES plans prepared
by the Concessionaire shall state the expected investment amounts, as well as the objec-
tives and goals to attain pursuant to the Concession Contract. Upon approval by ORAB,
the plans provided for in the Concession Contract shall be binding upon the Concession-
aire, subject to a later amendment based on extraordinary and duly justified reasons, and
approved through a “justified resolution of the ORBAS which does not alter the Conces-
sion equilibrium” (Sec. 39-11, Sec. 5.4 of the Contract). In similar terms, Section 5.3 of
the Contract provides that upon approval by ORAB of each Five-Year Plan drafted by the
Concessionaire, “it shall become a Five-Year Plan and shall become an integral part of
the POES, and its fulfillment shall be mandatory.” When these provisions are read to-
gether, the understanding must be that the fulfillment of each Five-Year Plan was man-
datory, whereas such binding force was not attached to the plans the Concessionaire had
to prepare and to get approved for each of the first five years of the Concession.

329. Under Law No. 11820, the Concessionaire had to submit annually to ORAB a
detailed report on the fulfillment of the POES (Sec. 15-Il, lit. 0). ORAB shall approve
regular POES plans drawn up by the Concessionaire (Sec. 13-11, lit. e, 38-11).

330. The difficulties in performance that emerged as from 2001 in the Concession’s
life translated in goals not achieved as they should have been reached in compliance with
the POES. AGBA’s performance under the POES struggled even more when the eco-
nomic crisis hit Argentina.

1. Claimants’ position

331. Claimants explain that on March 21, 2000, AGBA filed its first proposal for the
POES’ first Five Year Plan (2000-2004) with ORAB (CU-192), followed by a final ver-
sion on November 8, 2000, which was approved by ORAB on January 31, 2001 (Resolu-
tion No. 07/01, CU-193, RA-182).

332. AGBA'’ first annual POES progress report was then filed on July 17, 2001 (CU-
194). It was approved by ORAB on December 5, 2002, stating that AGBA *“has met the
service expansion and quality goals of the first year of the concession” (Resolution No.



88

69/02, CU-129, RA-113). In reply to one of Respondent’s objections, Claimants draw the
attention to this statement qualifying the works performed as service expansion activities,
and not as maintenance activities for the existing network.

333. A few days before the enactment of the Province’s Emergency Law No. 12727
(CU-195, RA-164), the Concessionaire requested the temporary suspension of the first
Five-Year POES, by letter of July 17, 2001 (CU-135, RA-192). In a further attempt to
accelerate ORAB’s decision making, AGBA wrote in a renewed request to neutralize the
POES deadlines of August 15, 2001 (RA-193) referring to Law No 12727:

“It is further understood that if this situation constitutes sufficient grounds for con-
tractual termination without fault, the same applies to a justified cause of delay in
the execution of the works of the Expansion Plans.”

334. ORAB granted a suspension for the second year of the Concession (Resolution
No. 77/02 of December 30, 2002, CU-137, RA-121), explaining that in light of the ex-
traordinary events that had occurred, “the modification of the five-year plan for the sec-
ond year of the concession is admissible.”

335. Claimants further note that AGBA submitted the POES progress reports for year
3 (2002), 4 (2003) and 5 (2005), but ORAB never ruled on any of them. In response to
Respondent’s argument that the suspension granted by ORAB for the second year of the
Concession had not the meaning that the objectives applicable for that year two had not
to be reached within the five-year term of the plan, Claimants note that AGBA’s request
to have these three subsequent POES neutralized had not been answered by the Agency.
The national emergency was declared in year three (2002) with the effect that no breaches
on part of the Concessionaire can be adduced.

336. Claimants conclude that there is no justification or point in raising a failure to
fulfill the POES goals (as this was retained as a ground for termination) when fulfillment
had been confirmed for year 1 and the POES suspended for year 2, without the Agency
ever ruling on the same subject in the years that followed, due to the emergency situation.
Claimants recall once again that the suspension of the 2001 POES was based on the “ex-
traordinary circumstances calling for the modification of the five year plan” and given
how the 2001 crisis was extraordinary, it must necessarily be recognized that the situation
in 2002 was even more extraordinary. And the goals for year three and the following
years were impracticable due to the destruction of the economic and financial equation of
AGBA’s Contract, worsened by the economic emergency and the pesification. Therefore,
there were no expansion goal-related breaches attributable to AGBA. Moreover, no at-
tempt was made to restore the contractual equilibrium, not even in a renegotiation process
that the Grantor followed as a mere formality.
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2. Respondent’s position

337. Respondent’s explanation of the events described above differs from Claimants’
presentation basically in respect of the alleged failure of AGBA to perform the POES
requirements under the Concession Contract at least until the end of the first Five-Year
POES. In other words, Respondent’s point is that AGBA’s obligation to perform was
never suspended, neutralized or otherwise rendered ineffective; it was merely differed in
time. Moreover, AGBA’s failure to perform according to the POES was due to its own
inefficiency and poor management, further aggravated by the lack of sufficient funding.
Respondent reports on these events with many details, supplied in most part by Expert
Molinari.

338. Respondent refers to AGBA'’s letter submitted on April 12, 2002 regarding the
Progress Report of the 2001 POES, whereby it stated that it “has complied with the goals
of year 2001 and with the remaining obligations under the contract up to the limit of its
objective capacity” (RA 120, CU-136). This letter made no reference to AGBA’s
breaches. It failed to mention that (i) it had not begun the works it had undertaken to
perform since the first day of the Concession, (ii) UNIREC’s failure to build the plants
was not an obstacle to perform most of its obligations, and (iii) it was solely responsible
for having failed to obtain the necessary funds to meet the POES goals.

339.  When AGBA submitted on July 20, 2001 the POES Annual Progress Report for
the first concession year (2000) (CU-194), it was shown that the Concessionaire had
not complied with its obligations for the first Concession year. ORAB’s Technical Area
considered on August 27, 2001 (RA-104) that even though the Concessionaire did not
comply with the requirements of the POES, strong penalties were to be avoided. Respond-
ent submits that this showed the Province’s good faith to continue with the service. It was
a measure to the benefit of the Concessionaire, despite the fact that the breach level was
approximately 40%. As a matter of fact (further explained by Expert Molinari), it was
reported that in the first concession year (2000) global non-compliance reached 41.5% in
drinking water expansion and 23.5% in sewerage services. AGBA also failed to comply
with network renewal and/or reconditioning obligations. For the purposes of network ex-
pansion and connections, the Concessionaire used existing works, built by third parties
as “illegal connections” and delay the construction of new works as much as possible.
But ORAB allowed the Concessionaire to compute illegal networks as new connections.
ORAB Resolution No. 69/02 (RA-113, CU-129) approved the “Annual Report of POES
Progress” for the first year of the five-year plan.

0 Exhibit CU-194 only contains the cover letter. Exhibit RA-192 indicated by Respondent as containing
AGBA’s Report of July 17, 2001 (received by ORAB on July 20, 2001) in fact contains the Concessionaire’s
request for the temporary suspension of the first Five-Year POES, of the same date. Exhibit 91 of
Giacchino/Walck | contains a number of distinct pages of the Report that do not allow a serious
examination.
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340. In respect of year one, 2000, Claimants cannot allege that the breach of the goals
was a consequence of the Emergency. AGBA'’s breaches in that year plus AGBA’s re-
quest to suspend the goals and to renegotiate both occurred prior to Emergency, which
was concealed behind the declaration of the state of Emergency. Claimants cite ORAB’s
Technical Report dated August 27, 2001 as evidence of compliance with the goals pro-
vided for in the POES. However, the file that contains this report affirms that the Conces-
sionaire failed to comply with the goals provided for in the POES for the first year.

341. When ORAB’s Resolution No. 77/02 of 30 December 2002 (RA-121, CU-137)
suspended the POES terms regarding the service expansion and quality goals for the sec-
ond year (2001), it added that such goals shall be adjusted. The suspension was admitted
for the reasons invoked by the Concessionaire in its request of July 17, 2001, i.e. the
public situation of economic emergency, but not on the basis of those mentioned in
AGBA'’s letter of May 17, 2001. The Resolution No. 77/02 stated that AGBA requested
the neutralization of the POES deadlines based on the notorious economic emergency
situation. Thus, after admitting its true problems (low collectability and difficulties to
access financing) and grounding the suspension of the goals and the renegotiation of the
Contract on them, AGBA subsequently modified its motives and used the Emergency as
an excuse instead of its internal problems.

342. In water matters, the Concessionaire reached a 45.06% delay over the first two
years. As for sewerage, it accumulated a 59.01% delay as against the total number of
wastewater connections to be served under the POES. This delay would have to be offset
between the 3 and the 5" year. When the Province analyzed AGBA’s filings on com-
pliance with POES for the second year, it did not impose any penalties. ORAB explained
in the Resolution that the purpose of the suspension did not amount to ignoring the goals
undertaken to be achieved by the Concessionaire, whereas the failure to achieve these
goals shall not amount to be regarded as breaches for the purposes of the imposition of
fines on the Concessionaire. The meaning was not to dispose of the goals for the five-
year period taken as a whole. ORAB instructed the Concessionaire to adjust the goals
with the involvement of the Granting Authority. The intention was to compensate the
goals within the five-year period. However, as of September 30, 2003, the Concessionaire
had yet to submit the goal adjustment proposal. No proposal at all was even submitted
until the Contract was terminated. The POES goals for year two had to be adapted within
the framework of the adaptation procedure for public service contracts (Law No. 12858
and Provincial Decree No. 1175/02) on the understanding that they had to be compen-
sated within the first five-year period. This was stated in Resolution ORAB No. 77/02
and shows that the Province and the Regulatory Authority acted in good faith and to the
benefit of the company.
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343. As for the third year (2002), Respondent states that given the fact that the suspen-
sion of the POES, as accepted in Resolution No. 77/02, was limited to the second year of
the concession, the Concessionaire had still to offset the unmet goals of the previous year.
In terms of water, AGBA registered an expansion of only 22,102 connections, out of the
82,240 connections scheduled. This translated into an overall delay of 73.1% for the third
year and an accumulated delay of 56% during the first three years. In terms of sewerage,
the delay for the second year was 70.6%, accumulating for the first three years at 54%.

344. In the fourth year (2003), the Concessionaire had to increase the number of con-
nections to be made, so as to recover the overall goal for the first five years. The drinking
water network expansion reached an annual deficit of 98.5%, with an accumulated deficit
for the four years of 48.7%.

345. In the fifth year (2004), the situation became worse. The Concessionaire failed to
meet the annual goal in all 7 municipalities served, ending with a five-year delay in total
connections of 51.8%. Regarding sewerage, the delay reached 61.3% in relation to all
connections scheduled for the first five years.

346. The growth of residential connections had a deficit that finally barely reached a
third of what was agreed upon in the first Five-Year POES. Concerning the sewer net-
work, its growth was only a quarter of what was agreed upon. This shows that AGBA’s
breach of the commitment to expand services assumed in the POES was systematic and
started in the first year of the Concession. ORAB refrained from applying sanctions to
AGBA, and it did so until termination of the Contract. For Expert Molinari, this was so
because such sanctions would have worsened the financial situation of the Concession.
Nevertheless, the measures taken and the support provided to AGBA did not render the
Concessionaire in compliance with its obligations. It is worth mentioning the breaches
AGBA committed during the time of its Concession. For the facilities in water networks,
the breach reached 84%, and it was practically total for the entire sewer network.

347. Respondent also notes that the Concessionaire never submitted the second POES
five-year plan.”

3. The Tribunal’s findings

348. The Tribunal acknowledges that the POES determined the key elements of the
operation of the Concession and of the performance by the Concessionaire under the Con-
tract. It also recognizes that the number of connections and the respective percentages of
work were indicated in Annex F as minimum values that the Concessionaire was at liberty
to pass.

"I Molinari I, para. 248.
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349.  The Tribunal admits the overwhelming evidence that as from the first year (2000)
the goals set up in the POES had not been reached as a matter of fact. The percentage of
failure varies between 40 to 50%, increasing in the second part of the first five-year period
due to the events resulting from the economic crisis and the emergency and the lack of
sufficient funding. The issue to be further considered is whether these failures to reach
the approved goals are to be attributed, in full or in part, to the Concessionaire.

350. Respondent has provided the Tribunal with AGBA’s POES progress reports for
year 3 (2002), 4 (2003) and 5 (2004) to ORAB, as Annexes to Expert Molinari’s first
Statement. It has not received evidence that the Agency ever ruled on any of them. Claim-
ants note that AGBA’s request to have these three subsequent POES reports neutralized
had not been answered by the Agency.

351. Engineer Inglese, AGBA’s Technical Auditor, reported that he submitted to
ORAB three Certification Reports for these three years, where he stated that the Conces-
sionaire had decided that no report on expansion works be made in the relevant period
had to be seen in light of the economic situation, the failure by UNIREC and later
ENOHSA"2 to build the sewage treatment plants, and the condition of the network built
at the time of Takeover. Therefore, the issuance of progress reports had been suspended
and the role of the Technical Auditor limited to confirming to ORAB that the Conces-
sionaire had all relevant information available and that his report confirms “the reasona-
bleness of the information submitted, without considering neither its consistency with
reality nor the suitability of the process to collect and process such information, and thus
not being a Certification in terms of Article 6.3 of the Concession Contract.””® Engineer
Inglese explained at the hearing that the task of the Technical Auditor was to certify that
the information the Concessionaire was collecting and supplying to the Regulator was
correct; the Auditor had not to pass judgment on compliance.’

352. The situation was thus that the progress report for year 1 (2000) was approved,
the Five-Year POES for the second year (2001) suspended and the same POES either
neutralized in fact or no longer considered as effective for the three remaining years
(2002-2004). This situation is to be examined in respect of the fulfilment of the goals the
Concessionaire had undertaken to reach. In the event of non-fulfilment, the legal position
of the parties to the Concession Contract becomes an issue.

2 National Entity for Sanitation Hydric Works

3 Quote from the Report for year 5 (2004), cf. Inglese, p. 27, and para. 36 with extracts from the reports
for years 3, 4 and 5. The Tribunal understands that the Engineer’s observation that the issuance of progress
reports had been suspended is not correct; rather the reports were presented in a different form than those
for years 1 and 2.

" TR-E, Day 4, p. 206/9-208/1.
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353.  ORAB Resolution No. 69/02 declared that the Concessionaire had met the annual
percentage undertaken in Annex F of the Contract. Whether the new connections reported
in the Resolution represent expansion or rather reconditioning work cannot be understood
on the basis of a mere reading of the Resolution. It is stated, however, that the purpose
behind the expansion goals set forth in the Contract is to release the service for its use and
therefore increase the number of users and that therefore the corresponding connections
may be counted as part of the minimum numbers indicated in Articles 2.1.1 and 2.1.2 of
Annex F. The confusing point in this reasoning is that reconditioning and restoring the
network also adds new users to the system. The Resolution seems not to be based on a
clear and comprehensive definition of expansion work. It released AGBA from any re-
sponsibility in respect of compliance for the first year of the Concession, and it waived
any risk for sanctions in this regard. The Resolution does not and cannot remove the actual
facts nor can it amend or rectify the undertakings adopted by the Concessionaire in the
Five-Year POES.

354. Claimants’ position does not observe that Resolution No. 69/02 stated that
AGBA’s report was analyzed pursuant to Sections 6.5.1 and 6.5.2 of the Concession Con-
tract and that the Agency did so in compliance with Section 13-11 lit. g of Law No. 11820.
This latter provision states that the Agency’s role is to “analyze and give its opinion on
the annual report.” Neither this provision nor the corresponding rules of the Contract de-
clare that the Agency’s function is to express an approval in respect of goals undertaken
in the Five-Year POES. Such an approval is not envisaged by Law No. 11820, stating
nonetheless the Agency’s duty to control that the Concessionaire is complying with the
POES. If delays in fulfilling the POES are observed, they are subject to sanctions under
Section 13.2.5.5 of the Contract. The Agency can also choose another option to absorb
the Concessionaire’s failure to fully comply with the POES, which is to proceed with an
amendment of the Five-Year POES on the basis of Section 5.4 of the Contract. Neither
one of these directions had been taken. ORAB’s approval of AGBA’s first report and its
resolution that the Company met the service expansion and quality goals of the first year
(2000) does not remove the expansion goals as defined in the first Five-Year POES, which
remain the mandatory target for the Concessionaire and for ORAB under Section 5.3 of
the Contract.

355.  Together with its 2001 Annual Report on the Progress of the POES, AGBA sub-
mitted again on April 12, 2002 (CU-136, RA-120) that it requested the immediate com-
mencement of the renegotiation specified in Article 3 of Law No. 12858, further recalling
that the emergency events called for adjustments of the POES pursuant to Article 39-11
of Law No. 11820 and Section 13.3 of the Concession Contract referring to a situation of
acts of god or force majeure. AGBA concluded its letter:



94

“Consequently, this Concessionaire considers that it has complied with the goals of
year 2001, and with the remaining obligations under the contract up to the limit of
its objective capacity, since such compliance was hindered or prevented due to the
Granting Authority’s breach or to serious alterations of the conditions in which the
Contract should have been and should be performed, as a consequence of actions
taken by the Government which are beyond the Concessionaire’s control.”

356. In its Resolution No. 77/02 of December 30, 2002 (CU-137, RA-121), ORAB
acknowledged that “the grounds alleged by AGBA are reasonable because extraordinary
events have occurred and, therefore, the modification of the five-year plan for the second
year of the concession is admissible.” It added that such annulment “must be for a limited
period and coincide with the second year of the concession.” And it was specified that
such annulment “does not entail any changes in the goals to be achieved by the Conces-
sionaire, but the adjustment of their execution.” Therefore, “it is necessary to reschedule
the works agreed still pending execution.” AGBA was informed that accordingly Annex |
of the Resolution contained the percentages representing the extent of compliance with
the expansion and quality goals for the second year of the Concession. It is to be noted
that this Annex provides for both the drinking water network expansion and for the sew-
age network expansion two tables containing, respectively, the figures for the “2001
Goals” and the “2000-2001 Accumulated Goals.” This shows that the goals for 2000 were
still considered as to be met under the Five-Year POES despite the approval of the first
year progress report of AGBA for year 2000. An extract of the percentage figures relating
to the accumulated goals for the first two years of the Concession reads as follows:

Districts: Drinking water network | Sewage network expansion
expansion - compliance | - compliance with POES
with POES goals 2000- | goals 2000-2001
2001

Escobar 93 35

General Rodriguez 36 49

José C. Paz 36 0

Malvinas Argentinas 16 0

Merlo 83 99

Moreno 68 64

San Miguel 32 100

Total Area 51 54

357. The coverage targets that have been calculated by Respondent’s Experts on the
basis of the POES are for water service: 34.41 (2000) and 46.29% (2001), and for sewage:
18.78% (2000) and 27.65% (2001).” The reading of an extract of AGBA’s report for
2001 provides an increase in water connections of 52,806 (resulting in coverage of 25.1%)

> Dapena/Coloma |, para. 61, table IV.
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in 2000 and 31,082 (31.6%) in 2001, and for sewage connections of 20,758 (16.8%) in
2000 and 7,313 (18.1%) in 2001.7®

358. ORAB confirmed its ruling in Resolution No. 25/03 of September 17, 2003 (CU-
69), noting that regarding the coverage goals of the second year (2001) “unfulfilled per-
centages must be revised with the intervention of the Granting Authority through the pro-
cedure for the renegotiation of public service contracts established by Law No. 12858 and
Decree No. 1175/02” and that “the stay of POES terms for the second year of the conces-
sion does not imply a waiver of the goals committed by the Concessionaire.” The target
was repeated in the Grantor’s letter of September 30, 2003 (CU-138, RA-123). Witness
Cinti stated at the hearing that “the Concessionaire had to submit a plan as to how it
thought it was going to recover those goals, or at least say something about those goals.””
However, this “was never done by the concessionaire.”

359. The approval of the progress report for year 1 (2000) had the purpose of releasing
AGBA from any objection of non compliance of its obligations in relation to that year.
This had in particular the effect that no penalty could have been awarded and that no
ground for termination of the Contract could have been based on an argument stating that
in fact, the required goals had not been reached. However, this situation did in no way
remove the fact that the goals as defined in the POES had not been reached. Witness Cinti
stated that what was done was minimal investment to reconnect and to maintain pipelines,
but it was not network expansion.” She noted also that the Resolution declared the ex-
pansion goals as deemed to be achieved, but nothing was said about whether the invest-
ments for that year were achieved.®°

360. For the same reason, there is no point for Claimants’ contention that work that
actually served the reconditioning or restoration of parts of the network could qualify as
expansion work because such work had been determined as a goal to achieve under the
POES for year 1 (2000). When ORAB declared the progress report in respect of this year
as approved, this in no way affected the nature of the work actually undertaken, which
had to be determined in compliance with its own contractual definition. Therefore, in
approving work for reconditioning and restoring the network, ORAB did not transform
this work into expansion work when it did not comply with the definition of expansion
goals under the provisions of Law No. 11820 and the Concession Contract, which defini-
tion necessarily governed the first Five-Year POES. This definition could not be changed
by a Resolution of ORAB, which had no power to do so.

76 Exhibit 94 to Giacchino/Walck .

77 TR-E, Day 3, p. 142/10-13.

8 TR-E, Day 3, p. 142/16-17, and further p. 154/13-21, 182/7-12 ; also Witness Seillant, TR-E, Day 4, p.
32/16-33/24, 96/23-25.

" TR-E, Day 3, p. 130/20-23, 135/5-137/3 ; Cinti I, para. 62.

8 TR-E, Day 3, p. 164/18-20.
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361. For the purpose of revising the POES beyond the year 2001 the Province submit-
ted a draft for a Memorandum of Understanding (MOU) to be concluded with AGBA in
June 2001 and taking effect in its provisions on rescheduling of works under the POES
on December 31, 2001 (“Protocolo de Entenedimiento - Borrador,” undated)8!. It was
noted in the introduction:

“A year having elapsed as from the privatization process and there being no con-
sistency between the objectives set and the principles laid down by the regulatory
framework and the concession agreement, it is necessary to define objective criteria
in priority investments that guarantee not only minimum conditions to current users,
but also the expansion of the service in the most vulnerable sectors as far as health
is concerned.

In accordance with the terms and conditions of the Concession, Concessionaire is
liable for the provision of the service, while the Concession development requires
the presence of the Provincial State, in its capacity as Conceding Authority, and the
necessary participation of municipalities, which shall contribute their knowledge in
furtherance of such measures as may be adopted so as to solve local service issues.”
(Tribunal’s translation)

362. According to this draft, objective criteria should be established that would allow
prioritizing investments required for the users with the most urgent needs. It was therefore
proposed to set up a working committee®? that would establish a revision of the goals
established in the POES in a way “to prioritize the most pressing investments,” while
“alternative mechanisms shall be considered so as to speed up service expansion works
and define the funding methods thereof.” Such an agreement would have rendered the
Five-Year POES no longer applicable and commuted into a revised version. However,
this Memorandum has not been executed.® Therefore, the original Five-Year POES re-
mained in force.

363. The legal and contractual framework prevented ORAB from further suspending
or neutralizing the goals retained in the POES until the end of the first five-year period.
The POES relevant for that period was mandatory for the Concessionaire, and as well for
ORAB, subject to a procedure for change under Section 5.4 of the Contract, which had
not been engaged. Therefore, AGBA’s performance obligations remained the same as
they were when the first Five-Year POES had been approved. For the years 2002 to 2004
the situation thus remained the same, including the period when renegotiation was under

81 Exhibit 229 of Walck/Giardino I, referred to in para. 295.

82 This proposal was also contained in the Undersecretary of Public Services’s letter of May 30, 2001 (CU-
174, RA-184).

8 AGBA’s letter of September 13, 2001 (CU-210) explains that the Company had agreed upon the draft
Protocol with minor modifications and expected its formal execution. However, AGBA was not summoned
by the Undersecretary until August 7, 2001, when, rather than signing the Protocol, AGBA’s representatives
were informed that since the Granting Authority was negotiating with Azurix, they did not consider it
convenient to make any formal advancement in the execution of the Protocol with AGBA.
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way and one of the options was that the Province would invest in expansion because
AGBA was not able to do s0.%*

364. The Tribunal understands Claimants’ view that a 30 year duration of the Conces-
sion allows more easily than a shorter period to face and to absorb difficulties and eco-
nomic crisis that are usually of a temporary nature. It also allows a strong initial invest-
ment to be recovered and turn into profit over the time. However, Claimants had entered
into a Concession that split its performance requirements in five-year sections provided
with a POES that had mandatory character.

4, The performance under the POES in the districts with UNIREC plants

365. Claimants note that AGBA was prevented from developing expansion work in the
districts where the UNIREC plants were located because the Province did not proceed
with the constructions under its own responsibility. When approving the POES progress
for year 1 in Resolution No. 69/02, the Regulatory Agency noted that the wastewater
plants were not available and that this prevented the Concessionaire from connecting new
users to the service.

366. Respondent explains in this respect that the UNIREC plants represented 35% only
of the sewerage drains; the other 65% were plants owned by AGBA. During the first two
years, the Company failed to perform the amount of connections required under the
POES, but out of the ones actually performed, 20,293 were performed in the districts of
UNIREC plants and only 7,778 in the districts under the Concessionaire’s charge. This
total of 28,071 constructions has to be compared to the 68,490 connections undertaken
by the Concessionaire for the same period. From this latter amount, only 9,902 were lo-
cated in the basin under UNIREC’s charge. When these 9,902 users are set aside, the
company should have performed 58,588 connections that were its exclusive responsibil-
ity. As it made 28,071 only, it failed to connect 30,521 users in the districts where no
UNIREC plant was located. Moreover, from the 28,071 connections actually made for
the second year of the Concession, 23,961 already existed and were only restored. This
means that AGBA generated 4,110 true connections only.

367. Respondent concludes that these figures demonstrate that there was no obstacle
for AGBA to proceed with work exclusively or at least more intensively in districts where
no UNIREC plant was scheduled to be constructed. In addition, Claimants should have
taken into account that these plants had a construction time not less than 2 years and a
half. So, even if construed in time, AGBA’s focus on performing connections mostly in
the districts of the UNIREC plants did not represent an effective strategy.

8 Witness Dascoli, TR-E, Day 2, p. 164/10-14, adding that at that time it was impossible for AGBA to
contribute equity or to obtain third-party capital (TR-E, Day 2, p. 165/13-19, 176/16-18, 177/13-18).
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368. The Tribunal observes that the number of 30,521 unconnected users shows that
there was a clearly sufficient amount of work to be done by AGBA in order to improve
significantly the performance goals set up in the POES. It cannot be said that the delay in
the construction of the UNIREC plants prevented AGBA from achieving an amount of
new connections sufficient to meet the goals of the POES.

369. When reading AGBA'’s first proposal for the Five-Year POES of March 21, 2000
(CU-192), the Tribunal understands that the Company was well aware of the need to co-
operate with the work undertaken on the Province’s charge.®® Even when assuming, in
light of Witness Quijada’s explanations, that it was not so easy to suddenly modify the
geographic target of the expansion work as it was scheduled, this difficulty, if it was ac-
tually experienced, would have had its origin in AGBA’s management. In light of the
time scale given in Circular No. 30(A), and the difficulties AGBA encountered in its own
search for third party funding, it must have been a sign of caution not to give priority to
work to be done in the districts with the UNIREC plants.

370. Therefore, the Tribunal concludes that the Province’s failure to proceed with the
construction of the UNIREC plants does not justify AGBA'’s failure to meet the targets
fixed in the POES.

5. The undertakings for investment retained in the POES

371. There is common ground that the POES retained for each relevant period the
amount of investment required from the Concessionaire. AGBA’s Business Plans also
contained estimated amounts for investment, covering the 30 year duration of the Con-
cession. On the basis of the Business Plan of 1999, which was part of the bidding docu-
mentation, the accumulated investments for the first five years was USD 264,882,600
million and the total amount including year 2029 USD 713,964,500 million.

372. Resolution 7/01 of 31 January 2001 (CU-193, RA-182) approving the first Five-
Year POES established the construction schedule, listing investments for the “Water Sys-
tem,” “Sewerage System” and “Other Investments.” In Chapter 5 on “Technical Areas,”
the total amount for the first five years was USD 230,917,300, including 78,229,600 for
the water system and 144,253,600 for the wastewater system.

373. The investment undertaken and actually performed is the matter of the next sec-
tion. In relation to the POES, subject of this Section, the item to be examined is the legal

8 “Given the problems in the area, water and sewage service expansions will keep pace with the solutions
obtained for water supply and sewage treatment in the case of the obligations undertaken by the Provincial
Government at the time the bidding process took place.” (page 64)
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relevance of the amounts for investment retained in the POES, which was elaborated on
the basis of a draft prepared by the Concessionaire and submitted for approval to ORAB.

374.  Section 5.3 of the Concession Contract establishes, implementing Section 39-11 of
Law No. 11820, the mandatory character of each Five-Year Plan. It further provides that
the “efficiency improvement index” means in respect of financing the indication of the
“fulfillment of proposed Investment commitments,” and in respect of “investments” ref-
erences to the “level of each type of Service or activity,” with “indication of estimated
implementation term.” The Five-Year Plans “shall establish investment amounts, goals
and objectives to be fulfilled pursuant to the terms and conditions established in the Con-
tract.” Similarly, it is provided that the plan “must contain a clear and individual classifi-
cation of capital investment costs and operational, administrative and commercial costs.”

375.  This means that each Five-Year POES, once approved, becomes binding upon the
Concessionaire in all of its relevant parts, including the investment amounts (Sec. 1.8,
5.3).

376. After it had received AGBA’s letter of July 17, 2001, complaining about the neg-
ative effects of the crisis on its applications for loans from the IDB and the Banco Pro-
vincia, ORAB asked AGBA in its letter of September 26, 20018 to specify “la com-
posicion precisa del financiamiento de las obras comprometidas en el POES para al pri-
mer quinquenio (capital propio y de terceros).” AGBA’s reply letter of October 10, 200187
explained that on the basis of the Mandate Letter of February 20, 2001, signed by IDB
and by AGBA and its shareholders, IDB accepted to consider participating in a secured
loan to AGBA, subject to satisfactory results of the Bank’s analysis of the financing pro-
gram and of AGBA. The maximum amount envisaged was USD 165 million, divided in
a A-Loan of USD 52 million and a B-Loan of USD 113 million to be funded on a co-
financing basis with other commercial lenders. This loan would cover approximately 70%
of the total investment of USD 235 million required by the first Five-Year POES, the
remaining 70 million being provided by AGBA’s capital of 45 million and by income
from other sources.

377. If, in a particular five-year period and based on justified circumstances, certain
works could not be performed or if those executed did not require an investment as high
as fixed in the applicable plan, the amount due by the Concessionaire is nevertheless the
amount retained in the Five-Year POES.

378.  On the other hand, an investment retained in one or more of the POES for each of
the first five years is not mandatory, because such character is attributed only to a Five-

8 Exhibit 183 to Giacchino/Walck I.
87 Exhibit 184 to Giacchino/Walck I, to which the Mandate Letter is attached; see also Exhibit 113 to
Giacchino/Walck 1.
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Year POES as a whole (Sec. 5.3). This means that the Concessionaire is not committing
a contractual breach if it does not provide for the funding envisaged for one of these
particular years, provided it complies with the investment target set for the end of the first
five-year period. This ultimate goal sets certain limits on any differed accomplishment of
works not achieved within the yearly program initially envisaged. Indeed, the complete
network conditioning and expansion has to move forward on a regular pace and does not
tolerate that works would become accumulated in excessive proportions.

D. Investments

379. The Parties do not dispute that the Concession awarded for Region B called for an
important effort to invest heavily in the network and the provision of services by AGBA.

380. The dispute is about the amount actually invested from Takeover until the termi-
nation of the Concession Contract, and correspondingly, about the efforts that had been
undertaken or, more importantly, that should have been undertaken to provide the re-
quired amounts of investment to AGBA in support of the performance of the Concession
Contract.

381. The Parties’ respective positions were far away one from the other from the be-
ginning of this proceeding.

382. In their Request for Arbitration, Claimants stated as follows:

“As regards this arbitration, URBASER and CABB’s main investment in the Ar-
gentine Republic consists in ownership of shares, either directly or indirectly, which
account for 47.4122% of the capital stock of Argentine company AGUAS DEL GRAN
BUENOS AIRES S.A. (AGBA), as well as other investments related to the same pro-
ject, which shall be described in detail in due time during the arbitration proceed-

ing.” (page 17)

383. Insum, Claimants’ initial submission was that they had provided the prize of their
shares as their “main” investment, which means that any “other” investments must have
been significantly below the amount paid for the shares. The costs of the total sharehold-
ing was explained as representing USD 45,000,000.

384. Respondent, on the other hand, refers to the amount for investment determined in
the first Five-Year POES (CU-193, RA-182), i.e. USD 230.9 million, and to the projec-
tions retained in AGBA’s Business Plan of 1999 (RA-265) for the whole 30 years of the
Concession, which cumulated at USD 713.9 million.
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385.  For the purpose of introduction, a first and very vague result from this information
indicates that the amount of investment to be provided is considerably higher than what
Claimants admitted as the investment they actually made. This provides a first idea about
the size of the difference dividing the Parties’ positions.

386. The first step will be to identify on the basis of the Parties’ statements and the
evidence the amount of investments actually provided by Claimants.

387. The next step serves to determine the sources of possible funding for the Conces-
sion, which will be divided in main topics, mostly relating to the Concession’s income,
third party lending and to complementary equity funding by AGBA'’s shareholders.

1. Claimants’ initial investment
a. The shareholding in AGBA

388. Claimants explain that the minimum capital requirement for the Concessionaire
was USD 45 million, as stated in Annex | of the Concession Contract. In proportion to
their shareholding of 27.4122% for URBASER and 20% for CABB®, Claimants’ invest-
ment in AGBA’s shares amounted to USD 12,335,490 for URBASER and USD 9,000,000
for CABB, both amounts totaling USD 21,335,490. In comparison to these payments,
10% has to be added to cover 10% of the stock to be transferred to the employees free of
charge for the purpose of implementing the employee stock ownership program (ESOP
or PPAP). This explains the total amount of investment provided by Claimants: USD
23,706,000.%° The capital of USD 45,000,000 was paid in by two main installments in
2000 (22,499,979) and 2001 (21,265,481), followed by two smaller amounts in 2002
(501,298) and 2003 (733,242).%°

389. Respondent recalls that Claimants allege that their investment consisted in the ac-
quisition and subscription of shares in the Argentine company AGBA.

390. However, as far as CABB is concerned, Respondent contends that this Company
made no investment in the Concession and that Claimants have failed to make any such
demonstration. Respondent relies on the Basque Court of Accounts’ statement that the
Consortium’s budgets included no allocation of funds to complete said acquisitions.
Moreover, CABB’s General Meeting decided on February 22, 1999 that “under no cir-

8 Decision on Jurisdiction, para. 29; AGBA’s letter of March 31, 2006 (CU-254).

8 Claimants’ Post-Hearing Brief, paras. 4, 32; TR-E, Day 9, p. 133/23-134/4.

% See AGBA’s Reports and Financial Statements of 1999 to 2003 (CU-26-30) and AGBA’s Proposal for
renegotiation of June 2004 (page 8, not numbered), Exhibit HO02 to Seillant I.
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cumstances will funds from the Consortium be allocated to the Company to be incorpo-
rated in the event it is granted the concession contract.”%:

391. The Informal Joint Venture Agreement submitted by Claimants (CU-257) did not
imply the transfer of CABB’s shareholding and together with the Audit Report it can only
be interpreted as confirming that CABB made no contribution to AGBA. The first clause
(1.1) of said Agreement establishes that “the consideration owed by CABB by virtue
hereof shall be fulfilled by allowing the Participant to share in the economic results ob-
tained from CABB’s share in 11.11% of the Group.” It also provides that “to this end, the
Participant undertakes to make all contributions CABB may be responsible for as a result
of its 11.11% holding in the Group” (clause 2.2). Finally, it is established that “CABB
shall allocate all disbursements made by the Participant under this Agreement to capital
contributions to the Company and to the Group. These disbursements may also be allo-
cated to related expenses or to any other financial obligations arising from the Activity
and owed to the Group or its partners” (clause 4.1).

392. CABB?’s obligation to reimburse the contributions made by participants is limited
to the profits or losses it may obtain as a shareholder of the Concessionaire (cf. clause
6.3). The Agreement concludes that at the time of final liquidation of the account, the
agent shall restitute the Participant’s contribution, after deducting, where appropriate, any
losses suffered by CABB in the Activity that were not previously reimbursed to the Par-
ticipant, or after adding any profits, capital increases or surpluses that may have been
obtained in the Activity (clause 7.1).

393. Respondent concludes on this point that the Informal Joint Venture Agreements
entered into by CABB were not mere agreements to finance the contributions it was re-
quired to make in order to share in AGBA’s Concession. They constituted a transfer of
risks associated with the participation of CABB in the Concession Contract as share-
holder. Any profits or losses resulting from said participation were directly transferred to
Participants. This means that CABB made no investment whatsoever in the Concession.

394. CABB?’s lack of investment is also relevant because of the method used by Claim-
ants to calculate damage. Indeed, a third of the amount claimed by Claimants results from
what they call the cost or asset-based method, which depends on the capital contributions
of each of the investor groups to AGBA. In this case, however, CABB made no capital
contribution. The contributions recovered by Claimants cannot be classified as invest-
ments.

91 Cf. Decision on Jurisdiction, para. 287.
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395. Respondent recalls that it could only review the Informal Joint Venture Agree-
ment submitted by CABB after its Rejoinder on Jurisdiction.®? It was only after the con-
tent of said agreement was revealed that Argentina could confirm that the alleged invest-
ment did not meet the requirements considered essential by ICSID Tribunals in order to
determine that an investment exists. In this regard, three elements are required: (a) con-
tribution; (b) risk; and (c) regularity of profit and return. None of these elements are pre-
sent in this case with respect to CABB’s shareholding in AGBA.

396. As stated in the Informal Joint Venture Agreement and the Audit Report, CABB
made no contribution whatsoever. According to the provisions of said Agreement, CABB
incurred no risk and it obtained no profit and return, since any profit or return that may
have been obtained through CABB’s shareholding would have been transferred to its par-
ticipants and not to CABB.

397. For all these reasons, the Tribunal should dismiss Claimants’ claims relating to
the alleged contributions made by CABB as shareholder of AGBA. The grounds for this
dismissal could be either the lack of competence or the inadmissibility or lack of merit of
the claims.

398. URBASERS.A.’s claim for its holding in URBASER ARGENTINA S.A. should be con-
sidered illegitimate because it infringes Argentine Law. The latter company was subject
to dissolution under Argentine company law since it was a company with cross share-
holdings. The incorporation of a company through the reciprocal holding of shares shall
be void. It shall be dissolved by operation of law (Art. 32 of the Argentine Corporations
Law). URBASER ARGENTINA S.A. holds 1.0687% of AGBA, 2% of which is hold by
Transportes Olivos S.A.C.1.yF., 98% of which, in turn, is held by URBASER ARGENTINA
S.A.

399. This is a case of infringement, which is punishable by the automatic dissolution
of the company where the unduly contributed capital is not reduced within a term of three
months. Without prejudice to the requirements of good faith, the BIT circumscribes its
scope of protection to the “investments made in accordance with the legislation of the
country receiving the investment.” This means that the Tribunal has no competence over
the alleged investment of URBASER ARGENTINA S.A. and, even if it did, a claim with re-
spect to this shareholding cannot be admitted as a matter of substance, since this company
is void under Article 32 of the Argentine Corporations Law.

400. The Tribunal sees no reason to diverge from its Decision on Jurisdiction that qual-
ified CABB’s acquisition of shares in AGBA as an investment notwithstanding the fact

92 Cf. Ibid., para. 300.
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that the funds serving for such acquisition were provided by other entities that participated
indirectly in CABB’s profits and losses associated with its shareholding in AGBA.

401. As far as the second objection to the Tribunal’s competence in relation to the al-
leged investment of URBASER ARGENTINA S.A. is concerned, the Tribunal observes that
it had not been raised by Respondent in the jurisdictional phase of these proceeding and
is therefore questionable in light of Arbitration Rule 41. The same objection is however
equally submitted as “a matter of substance,” since this company is allegedly void under
Article 32 of the Argentine Corporations Law. In this respect, while Respondent asserts
that URBASER ARGENTINA S.A. was subject to dissolution under Argentine company law
since it was a company with cross shareholdings, it does not supply any evidence that
such dissolution actually took place. Respondent admits that such dissolution did not be-
come effective by the sole operation of law when it notes that such dissolution cannot
occur before a term of three months elapsed during which the unduly contributed capital
had to be reduced. No evidence has been supplied in this respect either.

402. The amount of the acquisition of shares in AGBA to be retained for present pur-
poses does not include the 10% allocation for the Employee Stock Ownership Plan
(ESOP). According to Section 2.8 of the Contract and further specified in Annex E, the
shares reserved for the ESOP represented 10% of AGBA’s initial capital and they were
allocated to employees transferred to the Concessionaire who decided to join the ESOP.
ESOP shares entitled their holders to elect a member to the Board of Directors of AGBA
and one auditor. The shares included in the ESOP were not considered as an investment
for the purposes of determining the content and scope of the POES (cf. Sec. 5.3). Indeed,
they were reserved for a category of AGBA’s employees and not allocated to the service
or to AGBA'’s contribution to the network.

403. The fee of USD 1,260,000 that has been paid by the Concessionaire to the Prov-
ince is equally not part of the investment that went into the network. This was an amount
allocated to the Province at the time of execution of the Contract that was equal to the
price offered by the successful bidder in the bidding process for the Concession Area. As
confirmed in Section 1.8 of the Contract, this amount is different from the investments
required to implement the POES. The Province had to give priority to the Economic Bid
that maximized the income to be collected as a result of the award of the Concession (cf.
No. 4.2.2 and 5.2.2(c) of the Bidding Terms and Conditions).

404. On March 10, 2000, AGBA indicated that the net value of the companies holding
all shares in AGBA was approximately USD 1,200 million.®® The respective figures had
to be provided by the shareholders to the company for the purpose of calculating their
total minimum net worth of USD 160 million, which was to be determined in proportion

9 |etter to ORAB, CU-232.
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to their respective non-transferable stockholding in AGBA.% This was the only method
for evaluating the economic strength of the Bidders. Witness Cinti confirmed at the hear-
ing that these were the financial requirements serving the verification of the Bidders’
capability of providing the necessary investments.® The Province had no doubt about the
financial capacity of the Bidders® and Claimants note that this is “totally beyond dis-
pute.”®” Nonetheless, there was no security for financing and investment.%

405. Witness Hernando further recalled that Bidders were not required to offer a guar-
antee for financing the required investment.®® Expert Lentini explained at the hearing that
the Province had to ensure during the bidding process that the consortium had the finan-
cial capability to cover the financing structure under this business. % He admitted that the
Province had to trust the bidders and to rely on good faith.1%? In his written statement, he
explained that demanding financial capacity had the purpose of securing that insolvency
did not become a ground for the failure to perform works and to comply with the invest-
ment plan.%? He also mentioned that the respective amount for Region B was the highest
amount required from the Bidders, in comparison to the other Regions. % He further drew
the conclusion from this high amount that “the lack of financing contributions to AGBA’s
service cannot be based on a financial capacity question and it should be considered as
the shareholders’ voluntary decision.”%

b. Other funds provided initially by the shareholders

406. Claimants do not contend that they invested amounts from their own sources
above the initial shareholder contribution. They admit that the tariffs were the only source
of income for the Concessionaire, to the extent that no third-party funding had been ob-
tained.

407. Respondent focuses more particularly on the first years of the Concession, when
AGBA made practically no investment in the Concession and further informed in its May
2001 letter that it would not meet its investment obligations. This was a period when
AGBA committed its first expansion-related breaches that were previous to the emer-
gency measures. As from 2002, AGBA’s breaches were almost absolute as it did not even
carry out the minimum necessary maintenance work, which is why expenses made were

% Cf. Section 3.13 of the Bidding Terms and Annex 7.
% TR-E, Day 3, p. 177/4-178/16.

% Respondent’s Closing Statement, TR-E, Day 9, p. 105/1-9.
97 Claimants’ Post-Hearing Brief, para. 34.

9 Cf. Expert Mata, TR-E, Day 8, p. 107/5-110/2.

% Hernando, para. 24.

10 TR-E, Day 5, p. 48/7-11, 136/14-138/1.

101 TR-E, Day 5, p. 48/15-49/24.

102 |_entini Il, para. 118.

18 TR-E, Day 5, p. 122/12-123/6 ; Lentini I, para. 43.
104 _entini Il, para. 26 ; TR-E, Day 5, p. 138/2-22.
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minimal and were covered with the income obtained. In sum, investments made by
AGBA were non-existent as from the very moment it was awarded the Concession.

2. Third party funding

a. Claimants’ position

408. Claimants accept that there existed a need to resort to external financing. The fail-
ure to obtain the funds required by the successful involvement in the Concession is ex-
plained by Claimants by reasons not related to AGBA’s and its shareholders’ efforts but
based on external factors, mainly related to the Province’s and the Grantor’s behavior
and to the economic crisis. It is submitted that these factors caused the Inter-American
Development Bank (IDB) not to provide a credit in an amount of about USD 165 million,
and also explains why the Banco Provincia refused to provide the requested bridge loan
of 40 million. Claimants thus assert: (i) AGBA’s shareholders were fully diligent in their
management of financing; (ii) those who invested in AGBA had realistic and legitimate
expectations that the financing would be obtained; (iii) the formal request for financing
was made as soon as the Grantor approved the first Five-Year POES; (iv) the Province
failed to support the Concessionaire throughout the process to obtain financing and it
took also action which brought about skepticism among IDB officers; (v) the doubts the
IDB had were directly related to the Province’s non-performance regarding the UNIREC
plants; (vi) the possibility to obtain external financing was significantly affected by the
economic emergency; and (vi) the Grantor prevented access to financing once the worst
stages of the crisis were overcome, by artificially maintaining the emergency situation
and rejecting any possibility of effective renegotiation of the Contract with AGBA.

409. Claimants explain, relying on Witness Hernando, that the Bidders had started
dealing with financial entities even before Takeover. After that, contacts were made
through AGBA and a process of diligence and review was engaged with the IDB. The
formal request could not be filed until the first Five-Year POES was approved; such plan
stipulated the investment to be financed. This was done in February 2001 and, according
to the deadlines put forward by the IDB, AGBA’s financing could have been closed by
early September 2001. However, this process was delayed due to reasons beyond
AGBA'’s and the shareholders’ control.

410. The abstract statements made by Witness Bes are pointless. The deadlines were
shorter than those that are described as being usual by M. Bes. The events in the case of
AGBA did not follow what seems to be the ordinary schedule according to Mr. Bes, and
he had no intervention in respect of AGBA'’s request.

411. While the negotiation was still in progress in March 2002, as stated by Witness
Hernando, it was interrupted, at a certain point and without express notice, in light of the
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emergency declared in the Province. The distrust brought about by the Regulator, along
with the crisis being suffered in the Province and leading to the declaration of emergency
in July 2001, destroyed any chance of financing. However, this was not due to the lack of
diligence or ill management by AGBA or its shareholders.

412. Mr. Hernando also gives an account of the contacts made with the Banco Provin-
cia, which started in January 2001 and were aimed at obtaining a bridge loan agreement
to be executed in May of that year.1% Contacts and communications took place but they
were subsequently interrupted, without any formal resolution of the Province.

413. Claimants note that the prospect of obtaining the required financing from IDB
were serious. The application for financing by AGBA to the IDB fell within the kind of
projects to which the IDB used to pay attention and, on account of the amount involved,
it fitted among the loans ordinarily granted by such organization. This is why the IDB
accepted to sign a Mandate Letter with AGBA and its shareholders. Multilateral credit
organizations had a special interest in projects for the water sector; IDB had approved
such a program in October 1998. If the program failed this was due to the lack of support
to the privatization process by the new Argentine Government, as this had been men-
tioned by the IDB. Claimants’ Experts also explain that in taking an average amount of
loans granted by the IDB, as USD 96 million in 2008, this does not exclude that some
loans might be of a much higher amount, exceeding the 165 million requested by AGBA.

414. Claimants submit that with regard to the concerns expressed by IDB’s advisor
Halcrow, it appears that the denial of the loan was not unlinked to the actions of the
Grantor and the Regulator. In his “Draft Report,” the advisor (i) was worried by the fact
that ORAB was also the Regulator of the Azurix concession, which was of a much big-
ger size, taking most of the Regulator’s attention; (ii) had doubts about the Agency’s
autonomy (being accessible to political and other pressures); (iii) is concerned about
ORAB’s capacity to perform efficiently; and (iv) he estimated that some assumptions in
AGBA’s Business Plan are unrealistic, in particular in relation to the UNIREC plants.

415. Claimants further explain that the Regulatory Agency’s lack of expertise and in-
dependence discouraged financing entities and that this had an unquestionable influence
in the IDB’s refusal to grant the financing to AGBA’s Concession. The evidence supplied
in this respect in the Reply Report of Experts Giacchino/Walk shows that the degree of
professionalism and independence of the Regulatory Agency is an element that is espe-
cially valued by financing banks, and that such element failed in the case of
ORAB/OCABA.

105 Cf. Hernando, para. 46.
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416. Claimants also contend that financing was refused to ABA (a subsidiary of Az-
URIX) by the Overseas Private Investment Corporation (OPIC) due to problems with
ORAB, which were explained in a report issued by the firm Hazer & Sawyer in that case.
The report indicated a fair number of serious issues with ORAB, making particular ref-
erence to various resolutions with regard to the billing to non-metered service users. This
report influenced the rejection of the financing request expressed by OPIC in September
2001.1%

417. Claimants also state that the lack of support for the financing by Banco Provincia
was undoubtedly affecting the decision taken by the IDB. The Grantor had not provided
support to AGBA before that Bank. The disregard of the Province in respect of these
negotiations had an influence on other organizations before which the financing request
had been submitted.

418. Claimants affirm that the emergency had direct incidence on the impossibility to
obtain financing. It also mentions that Respondent excused its non-completion of the
UNIREC plants upon the frustrated chance to obtain financing due to the crisis. However,
Claimants do not admit what they qualify as an excuse offered by Respondent about the
impossibility of performing works for the UNIREC plants. Claimants do not deny that
financing falls under the scope of business risk. What is important in their view, never-
theless, is the fact that there was such an alteration in the circumstances that the business
risk became distorted when elements which were totally unrelated to prudent expecta-
tions affected such risk.

419. Finally, Claimants submit that the long term of the Concession would have ena-
bled access to financing, had the economic-financial equation been restored. When taking
account of the duration of the Concession over 30 years, the restrictions to external fi-
nancing which might be due to the crisis would have remained for a limited term. After
2002, funds returned to the country, including finance from the IDB. Thus, had AGBA’s
Concession been properly renegotiated after pesification and the approval of the New
Regulatory Framework, AGBA and its shareholders might have resorted to external fi-
nancing and would have been able to make the relevant investment so as to achieve the
expansion goals arising from such renegotiation. The refusal of the Grantor to adjust the
terms of the Concession under a serious renegotiation process, and the ensuing termina-
tion, definitively precluded financing for the Concession and made it impossible to per-
form the investments which would have allowed the Concessionaire and its shareholders
to achieve the expected results.

106 Cf, Giacchino/Walck I, para. 263, with the report under Exhibit 195; TR-E, Day 6, p. 172/20-25, 173/13-
17.
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b. Respondent’s position

420. Respondent explains that the Concessionaire’s responsibility to obtain financing
is a feature of large-scale projects. Such a project requires an initial outlay of resources
and a subsequent net inflow of funds. In AGBA’s Concession, the necessary financing
was a basic condition. AGBA'’s original Business Plan provided that in order to meet its
investment obligations, the firm would obtain initial financing for USD 183.6 million
through indebtedness. The plan did not specify the creditor to guarantee such financing.
Upon the beginning of the Concession, AGBA had no sources to finance investment by
getting into debt with third parties; it merely stated in the Business Plan that it would
obtain it.

421. The Argentine Republic submits that obtaining the necessary financing was the
Claimants’ sole and exclusive responsibility and that at the time the concession com-
menced, AGBA had not secured third-party financing. According to Respondent, there is
no evidence to prove that the impossibility to obtain financing was caused by the eco-
nomic crisis or by regulatory issues. Regardless of the true cause of AGBA’s failure to
obtain the IDB loan, the evidence is that there was not much likelihood of such financing
being approved.

422. Respondent observes that no evidence has been presented showing that any failure
to obtain financing resulted from the financial crisis or regulatory issues. On the contrary,
the evidence produced shows that the possibility to obtain a loan for the required amount
would prove difficult. The average amount of financing for water and sewerage projects
by the World Bank and IDB was less than 100 million. AGBA requested, from the IDB
exclusively, USD 165 million, which is 72% above the amount granted as an average in
the sector in 1998. Chances to get a loan as requested by AGBA were scarce, even prior
to the bidding process and the crisis. Requesting a loan in October 2000 was showing a
lack of diligence, because in such a case, approval of the loan was not reasonably to be
expected within the first semester of 2001, but only by mid-2002. This shows that the
failure to obtain financing was not related to the crisis or to regulatory issues.

423. In the request contained in its letter of May 17, 2001, AGBA invoked the users’
defaulting behavior and the impossibility of obtaining financing for works it had under-
taken to carry out. In this letter, the Concessionaire did not mention the economic crisis
or improper acts by the Grantor.

424. The grounds for denying loans requested by AGBA must also be assessed. As far
as the IDB loan is concerned, the Draft Report prepared by Halcrow Consulting (CU-
209) is instructive. It was noted that delays in the construction of plants by AGBA oc-
curred, which affected the expansion of the network and ensuing increase in the number
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of users (page 17). It was said that the Business Plan proposed by AGBA was “unrealis-
tic,” in particular as to timely commissioning of the sewage treatment plants and the ex-
pansion of the sewage network (page 18). Therefore, AGBA’s capital disbursement pro-
gram could be delayed (p. 44). The IDB noted, in a letter to AGBA of June 7, 2001 (RA-
240), that aspects which required assessment included the very ambitious coverage ex-
pansion goals, doubts regarding the willingness of users to pay the work charge, and a
need to clearly define the economic and financial equilibrium of the Concession.

425. Concerning the bridge loan requested from Banco Provincia (BAPRO), AGBA
required a USD 40 million loan. The denial of the loan was due to (i) inconsistencies in
the request since the works undertaken to be carried out up to 2004 in the amount of USD
233,600,000 had no closed financing structure, and (ii) there being serious doubts that
AGBA would obtain outside financing being sought.'%” The report also noted the poten-
tial insufficiency of the security offered, compared to the requested amount and consid-
ering the low level of annual income (reported as of ARS 15,004 per year 2000), and
further assuming that the loan requested from the IDB was not agreed to. An internal
memorandum of the same Banco Provincia of March 5, 2001 (RA-243) stated that the
shareholders of the company were not willing to grant security for the loan requested
from BAPRO, because they had doubts as to the viability of the business in light of the
low collectability levels reached by AGBA.

426. To sum up, Respondent states that (i) the necessary financing to fulfill the com-
mitment to invest was never secured by AGBA; (ii) AGBA undertook to obtain financing
from the IDB, as well as a bridge loan from BAPRO, without contemplating a contin-
gency plan; (iii) the IDB and BAPRO identified substantial risks inherent in the project,
and the denials of loans entails its position concerning its payment capacity. Respondent
reiterates that the obtaining of the finances to perform the works was AGBA'’s sole re-
sponsibility.

C. The Tribunal’s findings

427. When looking at the initial stages of AGBA’s application to obtain a loan from
the IDB and a bridge loan from the Banco Provincial, the Tribunal observes an incon-
sistency when Claimants state, on the one hand, that in February 2001 they had good
reasons to expect to be granted an important loan from IDB in September 2001 and sub-
sequently a bridge loan from the Province’s Bank, while, on the other hand, they wrote
to the Province (AGBA'’s letter of May 17, 2001) that they were no longer going to invest
and requested the opening of discussions on the renegotiation of the Concession.

107 Report of the Deputy Manager of Investment of BAPRO of March 15, 2001 (RA-178).
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428. Inlight of AGBA'’s letter of May 17, 2001, AGBA and its shareholders must have
been aware of the situation caused by the lack of funds to support the required investment
in the Concession. At that time, the first Five-Year Plan had been approved and retained
an amount of USD 230 million to be invested. Moreover, two weeks earlier, on March 5,
2001 (RA-243), AGBA received from the Banco Provincial a memorandum stating the
Bank’s refusal to grant a bridge loan that was not guaranteed by AGBA’s shareholders
and would in any event not be paid out before the IDB loan had been granted.

429. AGBA’s and its shareholders’ doubts must have been even more plausible when
Claimants’ expectations to obtain financing from IDB are looked at more closely. When
Claimants explain that an important financing program in the water sector had been ap-
proved in October 1998, this by no means has the effect of providing with any more
chance to get similar approval in 2001. When they state that the average amount close to
100 million does not exclude granting AGBA’s application for more than 150 million,
this appears theoretically correct, but it must be understood that AGBA had certainly less
chance to receive the amount requested than a lower amount. Claimants and their Experts
provide an account of hopes and speculation, which is not supplied by any tangible evi-
dence. By contrast, the key elements retained by the IDB and the Banco Provincial are
most explicit about their analysis of the negative perspective for success of AGBA’s Con-
cession.

430. Pursuant to the Mandate Letter signed by AGBA and its shareholders on February
20, 2001 (and attached to AGBA’s letter of October 10, 2001)%, the financing structure
that was retained as the basis of IDB’s mandate to further consider participating in the
senior debt financing of AGBA’s 2001-2003 investment program provided for a loan in
two tranches: an A-Loan of up to USD 52 million to be funded by the IDB, and a B-Loan
of up to 113 million to be co-financed by other commercial lenders.

431. The IDB had ordered a due diligence study, which resulted in the Halcrow Report.
Before a meeting in Buenos Aires on June 19, 2001, IDB shared with AGBA the results
of a preliminary review in its letter dated June 7, 2001 (RA-240). A number of important
items had been identified as critical or detrimental to the loan requested under the actual
circumstances. Some extracts are sufficient to understand that there was no hope for get-
ting a loan such as requested by AGBA:

“The goals for expanding the coverage seem very ambitious and may adversely
affect the financial feasibility of the project.”

“The IDB wishes to express its concerns over the possible consequences of abruptly
going from a non-metered tariff regime to a metered tariff regime in an environment
as that of AGBA’s concession.”

108 Exhibit 184 to Giacchino/Walck I.
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“The IDB has conducted a preliminary review of the contract and has identified
areas in which it considers that adjustments and clarifications are required.”

“The IDB notes that the contract grants significant powers to the ORAB and that it
may exercise broad discretion without following pre-set procedures or deadlines.”

“The Bank believes that the tariff adjustment provisions of the contract do not ade-
quately reflect the automaticity which tariff adjustments for inflation should have.”

“Chapter 12 ... is neither sufficiently clear in its concepts nor provides procedures
and deadlines to be met by the parties in order to exercise their rights and powers
under this chapter of the concession contract. Particularly, the Bank considers the
need to clearly define the concept of economic and financial balance of the conces-
sion and that it must be in force “all times.” ”

In conclusion, emphasizing the weight to be given to the remarks provided, IDB told
AGBA *“that these issues are of utmost importance for the optimal operation of the con-
cession.” This must have had the meaning that without the changes thus implicitly re-
quired, IDB would not further proceed with the application for a loan.

432. Expecting a close of the negotiations with the IDB in September 2001 appears
totally unrealistic in light of the fact, as reported to the Tribunal by Witness Hernando,
that when after a meeting in Washington in October 2011 the IDB stopped all dealings
with AGBA and in relation to Argentina generally*®, it had only concluded one of three
areas of the diligence process (the part on the regulatory framework) that had started in
March 2001.11°

433. The Tribunal is reluctant to accept Mr. Bes’ Statement in his quality as a Witness,
in light of his former occupation as advisor for Argentina and his limited knowledge of
the actual facts relating to AGBA'’s request for a loan from the IDB. However, the Tribu-
nal considers reliable Mr. Bes’ information that an application for a loan of the size re-
quested and comprising for more than two thirds resources from commercial lenders ex-
ternal to the IDB required a period for processing of at least 20 months. Therefore, an
approval of the loan could have been expected at best by mid-2002. In other words, in
order to reach approval in mid-2001, processing would have had to start in October 1999,
not in October 2000. Mr. Bes stated before the Tribunal that the IDB letter of June 7, 2001
(RA-240) “was turning on red lights” and that from then the loan did not go forward and

19 TR-E, Day 3, p. 49/8-13, 23-24.

10 TR-E, Day 3, p. 47/2-48/4 ; Hernando, para. 44. Claimants maintain the target of September 2001, “or
even a month before,” in their Post-Hearing Brief (para. 40), not considering Witness Hernando’s
statements on IDB’s due diligence and on AGBA's failure to provide for a B Loan Arranger, as explained
below.
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never went up to the IDB’s Board of Directors.'!! There is no need to have this infor-
mation confirmed by a witness: it flows from the mere reading of the letter and the fact
that no loan was ever granted by the IDB. Information given to the Tribunal also reflects
simple good sense when Mr. Bes stated that when considering financing a project like
AGBA'’s loan, “you have to understand that you have full financing for this project,” “you
cannot break it up in pieces.” For a loan of this nature, IDB had to make sure that the
investment has full financing, which means “financial backing to finance the whole pro-
ject” and that “credit eligibility is associated to the creditworthiness of the sponsors, and
that is associated with their equity.”**? Of course, a loan institution will not finance parts
of a project when other parts are not financially secured. Thus, when recalling that AGBA
had no equity to support expansion works and that the shareholders were not prepared to
provide for funds from their own or from third parties other than the IDB, there was
simply no prospect for any future of the project of a loan from the IDB.

434. The memorandum of the Banco Provincial of March 5, 2001 (RA-243) concluded
that the reaction to the scenario underlying the request for funding was “mas improbable
y pesimista.” It was noted that AGBA’s shareholders were not available for providing a
guarantee for the requested loan and that the repayment through AGBA’s income was not
sufficient. An internal report to the Manager of the Bank of March 15, 2001 (RA-178)
explained that the uncertainties in respect of the outside financing and the inconsistencies
in the presentation of a project calling for an investment of over USD 233 million while
the company’s resources were limited to the income derived from the services in an
amount of 15 million in 2000 called for a negative response. The lack of certainty to
obtain funds to repay the requested bridge-loan was crucial in this respect.*3

435. Claimants try to burden the Province and the Agency with the responsibility for
the failure to obtain the IDB loan. Their view is that the denial of the loan was “not un-
linked to the actions of the Grantor and the Regulator”; they refer to the Halcrow report
that mentions as hypothesis that he had “concerns” or was “worried” about ORAB’s ef-
ficiency in respect of its activity as regulator. While this may have been a concern for the
Bank’s advisor, it is not more than a vague and hypothetical assumption. A simple reading
of the main passages of the Report shows that Halcrow’s doubts about the availability of
the loan were much more closely related to the actual operation of the Concession and
AGBA'’s efficiency. Claimants do not add supporting evidence for such a broad allegation
of ORAB’s unprofessional handling of the Concession (with the exception of their alle-
gations directed to specific breaches of the Concession Contract, which are, as demon-
strated in Chapter IV above, mostly unfounded). There is no basis for stating that the

11 TR-E, Day 2, p. 198/10-11, 201/11-13.

112 Cf. TR-E, Day 2, p. 196/16-197/6.

113 Witness Cerruti explained at the hearing that the bridge loan was rejected immediately by the Bank,
through a telephone conversation; TR-E, Day 1, p. 170/10-11, 175/3-5, 12-19. The Bank then suggested
preparing a project financing for a portion of the project, which was then also rejected. TR-E, Day 1, p.
168/10-15, 170/12-15, 173/14-15.
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Grantor and the Regulator had undertaken “actions” detrimental to the approval of the
loan.

436. AGBA’s Financial Statement for the year 2000 (CU-27) notes that in the months
following February 2001, when the Mandate Letter with IDB had been approved, several
meetings took place with representatives of AGBA, its shareholders and the IDB, in
Washington D.C. and Buenos Aires. In June 2001, a high ranking mission from the IDB
visited Buenos Aires, to which officers from ORAB and the Province were invited, while
ORAB was present at the meeting, provincial authorities were not.}** AGBA had not
voiced any criticism when it recalled, in its letter to ORAB of July 17, 2001 (RA-192,
CU-135), that “during the latest visit made by IADB officials to Argentina on June 19,
the ORAB had the opportunity to participate in work meetings held in the City of La Plata
to exchange views on different aspects of the Concession and the Contract under which
it would be operated, after a series of evaluations and studies required to grant the loan.”
AGBA repeated the same observation in its letter of October 10, 2001**°, adding that the
Undersecretary for Public Services also participated in those meetings and could thus take
notice of the main concerns the IDB had in relation with the Concession. 6

437. Itis to be assumed that indeed, together with ORAB, the Grantor was also invited
to the June 19, 2001 meeting with IDB." However, it has not been explained what the
role of the Province’s representative would have been at such occasion. Of course, as
Witness Cerruti explained before the Tribunal, “the IDB would have welcomed the pres-
ence of representatives of the province,” these representatives being thus provided the
opportunity “to hear the IDB’s questions and observations.”*'® However, these observa-
tions could have been made available to the Province otherwise than through the presence
of its representatives at the meeting. Witness Cerruti did not explain what AGBA ex-
pected more precisely from their presence, nor did he consider any other role for the
Province’s representatives than to hear what IDB had to say. He added at the hearing:
“the grantor ... was not present and didn’t help.”!!® The Witness explained that no
minutes were taken and that he did not recollect that notes had been taken'?° as one would
expect from an important meeting devoted to the evaluation of a loan of this size.

114 Cerruti |, para. 44.

115 Exhibit 184 to Giacchino/Walck I.

116 The same information is contained in Annex A of AGBA’s letter of June 28, 2002 to ORAB (CU-104,
118).

17 Witness Cerruti, TR-E, Day 1, p. 119/11-14, Day 2, p. 4/5-8, 5/9-11. In their Post-Hearing Brief,
Claimants assert that a request to attend this meeting was contained in AGBA’s May 17, 2001 letter (para.
64). This is not true. No meeting was mentioned therein. The letter did not go further than to request that
“the Grantor actively cooperate in the negotiations currently being held with the IDB for funding.”

118 Cf. TR-E, Day 1, p. 119/18-22.

18 TR-E, Day 1, p. 153/13-16.

120 TR-E, Day 2, p. 4/17-5/6.
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438. Witness Cerruti explained before the Tribunal that the financing committee rep-
resenting AGBA’s shareholders defined the policies to be adopted by AGBA, which re-
ceived the instructions.'?* The same committee went to deal with the IDB, or “did what-
ever they had to do with the IDB.”1?2 The committee operated therefore within the closed
circle of its members. There is no evidence before this Tribunal that the committee did or
intended to establish relations with the Province or ORAB in order to solicit their involve-
ment in the negotiations with the IDB. It appears therefore highly unrealistic to expect
the Grantor’s support through a simple invitation to a meeting where nothing on the pol-
icies pursued by the shareholders and AGBA was to be discussed.

439. The Tribunal also notes that if the Province or the Agency should be blamed for
not having shown sufficient interest in AGBA’s negotiations this would at least require
that these authorities had been consulted and associated to the on-going exchange of
views with the IDB and the Bank of the Province. The Tribunal’s file does not contain
documents evidencing such efforts. The May 17, 2001 letter requested the Grantor’s ac-
tive cooperation “in such aspects as may be within the scope of its powers”; these powers
were limited given the fact that sufficient funding was the Concessionaire’s responsibil-
ity. The Mandate Letter had been concluded between AGBA and its shareholders and the
IDB. IDB’s indicative working timetable did not mention any involvement of public of-
fices (CU-312). The letters of February 5 and 6, 2001 that served AGBA to inform the
Bank of the Province about the negotiations with the IDB did not refer to ORAB or the
Province, nor were they copied to these entities (CU-314, 315). Correspondence from the
Province indicates that until mid-2002, the available documents (including a translation
in Spanish of the Mandate Letter) were still not sufficient to allow a positive opinion.*?3

440. In the same vein, Claimants’ assertion that the Regulatory Agency’s lack of ex-
pertise and independence caused the IDB’s refusal to grant the financing to AGBA’s
Concession, is not supported by any evidence.?* When Claimants affirm that the lack of
experience of the Regulator (ORAB) was an event outside business risks which clearly
affected AGBA'’s possibility to obtain financing, they offer no demonstration showing
that such experience was missing and that this was the cause for the denial of the requested
credit. The Tribunal also retains that neither the IDB nor Banco Provincia refer to any
loan having been denied by action taken by the ORAB of the provincial or federal gov-
ernment. The Tribunal further notes that the Halcrow Report (CU-209) cannot serve as
evidence on this point, because it provided in the parts submitted to the Tribunal (3 and
4) a regulatory and a technical analysis and not a financial valuation. It does not connect
ORAB?’s activity to efforts made in order to obtain external funding.

21 TR-E, Day 2, p. 17/22-18/6, 19/10-12.

122 TR-E, Day 2, p. 18/4-6, 20/1-4.

123 | etters from January, April 11 and May 13, 2002: Exhibits 185, 188 and 187 to Giacchino/Walck .

124 Claimants’ Experts cannot serve either, as they simply state that “the Province did nothing to support
AGBA’s loan application” (Giacchino/Walck 11, para. 38) without referring to any fact, document or other
evidence.
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441. Claimants rely on concerns raised in the context of the Azurix Concession.
ORAB was the Regulatory Agency with authority over both Azurix’s and AGBA’s Con-
cessions. This mere coincidence is no proof to support an argument that therefore, IDB
was affected in its assessment of its loan to AGBA by any concern about ORAB.?° In
any event, Claimants’ presentation that the lack of commitment of ORAB was one of the
main factors causing the rejection of the OPIC loan to AzuRiXx is not correct. OPIC’s
letter of September 21, 200112 does not mention such failure. It indicates a lack of clear
definition of ORAB’s role and responsibility and stresses the absence of progress regard-
ing the core issues related to tariff setting and capital expenditures; therefore, it was pre-
cluded from moving forward with a potential financing.

442. Claimants have introduced many arguments to explain that the Grantor and the
Province and external factors related to the economic crisis had caused AGBA’s applica-
tion for credit to fail. They do not accept, however, that the success of receiving funding
from third parties was AGBA’s business risk and responsibility. Claimants must accept
that their contention that AGBA would be enabled access to financing had the economic-
financial equation been restored in the long term of the Concession does not explain nor
justify the failure to provide for the necessary funding in the first years of the Concession.

443. AGBA’s failure to provide the necessary investment through third party funding
had its origin back at the time when entering into the Concession. The Bidders’ Business
Plan of June 1999 provided for an investment of USD 264 million over the first five years.
The investors were therefore aware of the need to undertake the first steps required for
obtaining such financing immediately after the day of December 7, 1999 when they were
awarded the Concession, to the effect that a first part of such resources was made availa-
ble as from the start of the Concession’s lifetime. This did not happen.

444, Witness Hernando explained that CABB conducted studies for financing already
before the call for bids. Institutions as the Bilbao Bizkaia Bank, the Santander Bank, the
Instituto de Credito Oficial, the International Finance Corporation and the World Bank
showed interest in the project.*?” In the result, the finance committee made up of repre-
sentatives of AGBA’s shareholders did not pursue debt financing from these banks.?
This committee thought that it was most appropriate to ask for the IDB loan.*?°

125 Conversely, Respondent’s reference to the Decision on Liability rendered on December 29, 2014 in the
case Hochtief AG v. Argentine Republic, ICSID/ARB/07/31, para. 321, accepting that Argentina was not
liable for the failure to secure an IDB loan, is not decisive in this case when nearly no comparison with the
complete sets of facts is possible.

126 Exhibit 295 to Giacchino/Walck 1.

127 Hernando, paras. 29-31; TR-E, Day 3, p. 20/16-21/6.

128 TR-E, Day 3, p. 21/7-23/10.

129 TR-E, Day 3, p. 23/7-10.
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445. At the hearing, the matter had also be put before Witness Cerruti was asked
whether he could confirm that AGBA and its shareholders had made efforts to secure
funding well before approaching IDB. The Witness, who was responsible for operating
relations with IDB**° did not confirm. As he explained, AGBA prepared a Business Plan
and an Information Memorandum soon after Takeover.!®! Simultaneously, AGBA’s
shareholders appointed a financing committee, which set out to explore the capital market
in early 2000.%2 It was then in October 2000 that the IDB formally agreed to evaluate the
possibility of funding AGBA’s expansion plans.3® It must be concluded from this state-
ment that contacts with other institutions were not successful or pursued.®* Witness
Cerruti further notes that in January 2001, AGBA’s Business Plan and the Information
Memorandum were delivered to the IDB for consideration. The Mandate Letter was exe-
cuted only after ORAB’s approval of the first Five-Year POES, in February 2001.2° This
timeline shows that contacts with the IDB were made as from October 2000, before the
approval of the POES. AGBA applied for a bridge-loan from the Bank of the Province
“around early 2001.”13¢

446. Claimants did not allege any attempt to secure external funding when Argentina
was on its way to recover from the worst scenario of the crisis and the emergency. The
first positive and optimistic signs began in 2003.13” AGBA seems not to have been on the
forefront for quests for funding through loans from international institutions, while it was
requesting from the Province the opening of renegotiations that would allow putting the
Concession back on solid ground. This may be explained by its strategy in the renegotia-
tion to have the investment in the network charged to the Province and monitored through
a trust fund. Nonetheless, loans were available. In 2003, a national program was set up to
start in early 2004 for the construction of four wastewater treatment plants and the main
collection networks running in the nine districts around the Reconquista River in Greater
Buenos Aires, comprising five districts of AGBA’s Concession Area. On the national
level, the investment was for ARS 275.7 million, made out of a loan from the Investment
and Foreign Trade Bank (BICE). The Province took responsibility for the construction of
another part of the network to serve 870’000 inhabitants that were to be incorporated to
the wastewater service, covering an investment of ARS 160 million from loans granted
by the World Bank, budget funds and revenues accumulated in the infrastructure trust

130 Cerruti I, para. 42.

181 Cerruti I, para. 39.

132 Cerruti 1, para. 41. The Witness confirmed at the hearing that this committee was composed of the chief
financial officers (CFO) of AGBA’s shareholders’ parent companies; TR-E, Day 1, p. 141/1-8.

133 Cerruti |, para. 42.

134 Cerruti 1, para. 41, mentions the European Investment Bank (EIB) and the World Bank’s Private Sector
arm (IFC). He completed at the hearing by explaining that IFC representatives made a brief visit to Buenos
Aires in mid-2000 ; TR-E, Day 1, p. 142/7-22. To the Witness’s knowledge, no loan was ever granted by
EIB or IFC in 2000 and 2001 ; TR-E, Day 1, p. 144/1-11.

135 Cerruti 1, para. 43.

136 Cerruti I, para. 48.

137 Cf. Eichengreen, para. 27; TR-E, Day 5, p. 177/22-178/10.
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fund held by the Province.!3 By letter from the Ministry for Infrastructure, Housing and
Public Services of January 29, 2004 (CU-141), AGBA was invited to join a meeting to
consider the progress of work to be undertaken in the districts located in AGBA’s Con-
cession Area.

447. It may also be remembered that the 115 million B-part of the IDB loan required
the selection of a B Loan Arranger, as provided in the Mandate Letter (No. 4). For that
purpose, the Company had to select one financial institution, after consultation with the
IDB. The Arranger will then carry out its due diligence jointly with the Bank, serving for
the selection of the commercial lenders. Pursuant to the Indicative Timetable (CU-312),
the identification of such an Arranger had to be made after 4 weeks of “desk review”
within a period of two weeks, followed by the selection of the Arranger in the last 8 weeks
of the program. However, Witness Hernando told the Tribunal at the hearing that he had
no record of a bank identified by AGBA as the B lender.*® There were contacts with
Banco de Santander and the Banco de Bilbao Bizkaia, “but there was never any formali-
sation of operations with either one of these two banks.”**° He remembered that such
selection was mentioned in conversations with the IDB at meetings in Washington and in
Buenos Aires, “but nothing formal came out of this.”*** At the time, such “formalisation
could not be proceeded either with the IDB or with any other commercial entity.”%4? The
Tribunal concludes from this information that based on the date when the Mandate Letter
was signed on February 20, 2001, and the Indicative Timetable, the B Loan Arranger
should have been identified in the first week of April and selected in the two months
following the third week of April 2001, which brings the count close to the date when the
letter of May 17, 2001 informed the Province that AGBA was not successful in funding
the Concession. This failure thus included the failure to provide for the B Loan Arranger
that was a required step to further proceed with an application for the IDB loan.'*® In its
letter of July 17, 2001 to ORAB (CU-135, RA-192), AGBA recognized that it was in an
“Impasse” in this respect, with the effect that the closing of the whole operation became
impossible. This also allows the conclusion that Claimants and their Experts!** com-

138 Cf. public announcement of August 20, 2003 (CU-71).

19 TR-E, Day 3, p. 32/9-11.

140 TR-E, Day 3, p. 32/11-15.

141 TR-E, Day 3, p. 32/19-21.

142 TR-E, Day 3, p. 33/6-8.

143 1n reply to a question from Claimants’ Counsel, Witness Hernando confirmed that the IDB never said
that the fact that they were not giving a loan was due to the fact that there was nobody to finance the B side
of the loan; TR-E, Day 3, p. 41/4-7. No useful conclusion can be drawn from this statement: the approval
of the IDB Board of the Loan and of the B Lenders was scheduled in a period of six weeks after the first
16 weeks of inquiry had passed (end of June 2001), but Witness Bes has stated, without being contradicted,
that the project never reached the level of an assessment by the IDB board. No specific answer was to be
expected for the reason that negotiations did not came to a close; as the Witness said, they were interrupted
(TR-E, Day 3, p. 33/8-9, 49/8-10, 23-24).

144 The Experts (Giacchino/Walck I, para. 167) express the view that the IDB loan process was not finished
in 2001 because it started too late (after ORAB delayed the approval of the first Five-Year POES). They
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pletely fail in their submissions attributing the lack of funding from the IDB to the behav-
ior or professional skill of the representatives of the Grantor or the Regulatory Agency.

448. In any event, even if it were assumed that AGBA had undertaken its best efforts
to successfully apply for a loan from the IDB, and failed for reasons not attributable to it
or to its shareholders, and that it had reason no longer to search for funds at a time when
a policy shift occurred towards the Province’s sharing investment responsibility, such a
situation does not dispose of AGBA’s overall responsibility to provide for the necessary
funding under the Concession Contract.

3. No increase of shareholders’ investments

449. Claimants do not deny that they did not secure additional or complementary fi-
nancing above their initial shareholding and taken from their own resources in order to
supply AGBA with the necessary funds to improve the financial support required for the
development of the network. Claimants’ Expert Walck confirmed at the hearing that in
their model, after the initial 45 million, no additional capital contribution by shareholders
before the end of the Concession at year 30 was considered.'*> When AGBA was faced
with the reluctance of international lending institutions to provide loans, AGBA did not,
as Witness Hernando told at the hearing, ask its shareholders to provide for more funds.4®

450. Respondent observes that at no time did Claimants consider the possibility of in-
vesting funds of their own in view of the lack of financing.

451. Very little information was given by Claimants in their briefs about the actual
involvement of the shareholders and their representatives in the financial part of AGBA’s
operation. From the evidence before the Tribunal, it must be concluded that the denial of
providing additional funding was total and categorical.

452.  Such negative behavior went as far as to the AGBA’s shareholders’ refusal to offer
security for the bridge loan of USD 40 million requested from the Banco Provincia in
early 2001. This was one of the main points noted in a memorandum of this institution
submitted to AGBA’s attention on March 5, 2001 (RA-243), following a meeting with
Mr. Cerruti and Mr. Blanco, representing AGBA. The Bank’s assessment had as its basis
the lack of any additional funding from the shareholders and the insufficient expectations

admitted at the hearing that they had no knowledge about the documentation that had been submitted to the
IDB (TR-E, Day 6, p. 94/15-17, 97/2-4, 20/21, 141/19-22, 186/21-187/14). They were not aware of the
IDB’s due diligence process that was not finished in October 2001 and they had not asked for it (TR-E, Day
6, p. 188/4-20). They did not mention either that AGBA had failed to designate the B Loan Arranger in
order to secure the B Loan.

145 TR-E, Day 6, p. 76/14-21.

146 TR-E, Day 3, p. 80/10-13.
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for funds derived from AGBA’s income based on the services provided to the users of
the network.

453. The shareholders must have known that at the early stages of the Concession’s
operation, their own financial resources were the only way to ensure the required invest-
ment. Indeed, Claimants affirm that the formal request could be addressed to the IDB not
before February 2001 when the first Five-Year POES was approved. When assuming
optimistically, with Claimants, that IDB’s loan could be finalized by early September
2001, there remained a financially uncovered period between the date of Takeover on
January 3, 2000 and the expected supply of the IDB loan, when the shareholders’ capital
was AGBA'’s only resource, given the refusal of Banco Provincia to advance a bridge
loan before IDB’s loan was confirmed. This period extended to most part of the two first
years of the Five-Year POES, for which an accumulated amount of investment of USD
87,760,800 had been retained. This indicates that an important amount of funds was re-
quired from AGBA for which no other source than the shareholders’ own funding could
be envisaged. 4’

454. 1t is common ground that the financing of the project was intended to be split
approximately between debt and equity in a ratio of 70% debt to 30% equity. In relation
to the overall amount of USD 730 million, such an equity part amounts to 219 million
and in relation to the five-year period, the investment of 230 million would have allowed
for 69 million in equity. All of these amounts are significantly higher than the sharehold-
ers’ subscription of 45 million. Witness Hernando explained that the initial forecast was
that the remaining equity to be provided would be made up from the sales to the users;
these forecasts matched with AGBA’s business plan and with the POES.**® Had the fore-
cast not been met, there could have been further inflow from the shareholders or new
loans.*® However, further capital contributions from the shareholders have not been fore-
seen and have not actually been made. The reason for this was, in the Witness’s view,
the same as that leading the financial institutions not to give any new loans, based on the
dramatic change in the economic situation in Argentina and the fact that possibilities for
recouping the investment at the time were minimal or non-existent. >

455,  Asked to be more specific in respect of further equity investments of the share-
holders in their Company, Witness Hernando explained that the Concession in the year
2002 had collapsed; the economic equilibrium had completely been disrupted, to such
extent that “it would have been pointless for the shareholders under those conditions to

147 1t may also be recalled that the collectability of bills was at the time so poor that no income from the
users could be taken into account for the purpose of further investment into the network.

148 TR-E, Day 3, p. 72/14-73/13, 75/3-20. Claimants observe that AGBA expected to obtain the remaining
20.9 million through service provision (Post-Hearing Brief, para. 32).

149 TR-E, Day 3, p. 73/14-16.

10 TR-E, Day 3, p. 73/19-74/4.

1 TR-E, Day 3, p. 74/5-13.
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even envisage capital inputs.”*>? Witness Hernando’s explanations showed two gaps:
first, an IDB loan of an amount of 165 million would not have allowed covering the debt
ratio of 70% in respect of an expected investment amount of 540 million for the first 15
years of the Concession.!>® Second, in the absence of further funding from the sharehold-
ers, the 30% equity ratio could equally not be met on the mere basis of the Concession’s
income as this was initially projected.

456. The policy choices adopted by CABB (opposing as from 1999 any funding from
its own) and in the provisions of the Shareholders’ Agreement, where funds from the
shareholders were given low priority, were manifestly incompatible with the undisputed
need for an important and early input of funds in the Concession. The shareholders acted
in conformity with the directions determined in their Agreement, irrespective of AGBA’s
ensuing impossibility to fully comply with its undertakings under the provisions of Annex
F of the Concession Contract and the consequential difficulties to catch up with the forth-
coming first Five-Year POES. This situation aggravated heavily when it appeared in 2001
that external funding was hardly and finally impossible to obtain, in light of the crisis and
in considering the shareholders’ abstention to provide support from their own, through
direct funding or guarantees.*>*

457.  The collectability of bills was at the time so poor that no or very little income from
the users could be taken into account for the purpose of further investment into the
network. This is why AGBA explained in its May 17, 2001 letter that “these extremely
high uncollectability rates have objectively affected the Concessionaire’s capacity to
make the investments required under the expansion program.” While this is taken as a
fact, it is certainly wrong under the prevailing conditions of the Concession Contract. The
letter explains this when insisting on the need to continue successfully negotiations with
the IDB. It adds another inconsistency when remaining silent about any shareholders’
contribution. Both these resources for funding would have largely made up the temporary
drop of collectability for which the letter has no other explanation than the incorporation
of 80,000 users not billed by AGOSBA. AGBA’s letter does not address the matter of
shareholding contributions directly.

458. More light could have been given on the shareholders’ position if the Tribunal had
received more information about the effective application of the Shareholders’ Agree-
ment dated July 12, 1999 (CU-268). The Agreement provided that the shareholders
formed a Group, governed by a Board of Directors with members who were also part of
the Board of Directors of AGBA (Sec. 5.1.1). This Board shall meet before AGBA’s

152 TR-E, Day 3, p. 74/20-75/2.

158 TR-E, Day 3, p. 75/21-76/5.

154 Expert Walck told the Tribunal at the hearing that to his knowledge, AGBA had no viable financing
alternative in the fall of 2001 and that he was not aware of any bank financing obtained by AGBA in 2000
and 2001 (TR-E, Day 6, p. 80/7-20).
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shareholders’ or Board of Directors’ meeting in order to establish the vote of the share-
holders’ representatives in AGBA’s bodies (Sec. 5.1.1). In addition, an Executive Com-
mittee was constituted for the purpose of conducting the regular business (Sec. 5.2), in-
cluding a mission to “supervise every aspect of the general management of The Company
[AGBA]” (Sec. 5.2.2 (f)).

459. In relevant parts, this Agreement stated that the financing resources that shall be
used to meet AGBA’s financing needs shall be, with the following priority: (a) Third-
party financing not guaranteed by the shareholders, (b) negotiable obligations or other
debt security of AGBA, (c) third-party financing guaranteed by the shareholders, (d) fund
contributions by the shareholders as reimbursable loans, (e) capital contributions under
the conditions set forth by the Board of Directors of the Group (Sec. 4.3.1). In the event
AGBA fails to timely obtain the necessary resources or through other alternatives, the
shareholders shall make any necessary fund contributions to ensure the normal perfor-
mance of AGBA'’s obligations under the Concession Contract (Sec. 4.3.3, 4.3.5). One
first information can be derived from this legal structure in relation to the Concession’s
financing in the years 2000 and early 2001: at that time, external bank lending was a
serious option and based on the priority given to such funding by this provision of the
Agreement (lit. ato ¢), no contribution from the shareholders (lit. d and e) was necessarily
envisaged.

460. The fact that the investors were unable to secure funding from a third-party lender
did not relieve them from their obligation to meet the investment obligation. If this could
not be obtained by debt financing, it would, irrespective of the priorities set forth in the
Shareholders” Agreement, have had to be found by equity contributions from the inves-
tors, including Claimants. Either way, both sides agree that there would have had to have
been a substantial initial investment, and that this was not forthcoming.*®

461. The Group’s Board of Directors shall exercise a great number of tasks as listed in
Section 5.1.3. In particular, it shall set the business, economic and financial policy of
AGBA (a), approve the policies regarding the relationship with the Grantor and/or Gov-
ernment Branches (b), approve projects concerning contract renegotiations, requests and
claims (c), approve AGBA'’s budget, the investment plan and the works progress schedule
(d) and the POES (), and it shall also approve the determination of the fund contributions
necessary to guarantee the normal provision of services and the execution of the works

1% Cf. Claimants’ opening statement at the hearing: “Obviously that situation would require substantial
initial investments, but the concession was going to be a 30-year concession. So after an initial difficult
time, there would be several years of operation that would make it possible to compensate for the initial
sacrifices.” TR-E, Day 1, p. 10/16-20. And Respondent’s Expert Coloma: “At that time, it was very difficult
to obtain third-party financing. So whoever was willing to come into this concession had to have their own
financing, at least for the first three or four years.” TR-E, Day 7, p. 152/14-18. And further: “If they had to
meet the investment plan, they would have needed additional financing. The 45 million are not enough for
the 87 million for the first two years.” TR-E, Day 7, p. 156/21-23.
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under the Concession Contract (ll), as well as the terms, conditions and currencies in
which each of the shareholders shall furnish and/or provide direct financing (n). Decisions
shall in general require a majority of at least 50% of the owner interest in the Group (Sec.
5.1.4). In matters related to POES, a positive vote of the attending CABB representative
was required, subject to the possibility of submitting the issue to an ad hoc Tribunal (Sec.
5.1.5). A decision on termination or substantial amendment of the Concession Contract
required a majority vote of 90% at first call, while 50% was sufficient after a second call
of meeting (Sec. 5.1.6).

462. Finally, the Agreement stated that its provisions “shall materially prevail” for the
parties of the Group over any provision of AGBA’s By-laws. The same guideline applied
to the decision-making process:

“The PARTIES compromise their political rights as shareholders of the COM-
PANY and through their respective representatives in the Board of Directors and
Shareholders’ Meeting to implement the decisions made by the GROUP’s Bodies.”
(Sec. 6)

The structure the shareholders thus had established through the Shareholders’ Agreement
and the creation of AGBA was that decisions made beyond the level of regular daily
business were also decisions made by the bodies representing the group of shareholders
in their internal relations.

463. Claimants explained the provisions of the Shareholders’ Agreement for the first
time in their Post-Hearing Brief. They note that the Agreement sets forth “a commitment
by the shareholders to provide AGBA with funds.”**® This was done for the purpose of
“doing all things necessary to finance the operations of the Concessionaire”; when further
observing that the shareholders’ commitments “were honored as long as possible,”
AGBA'’s shareholders contribution is noted.*®” Having mentioned the events that oc-
curred since 2001 and the lack of support of the Grantor and the Province in the process
of renegotiation, it is concluded that this “made it advisable for AGBA’s shareholders to
exercise utmost caution, making additional capital contributions conditional upon the
conclusion of the renegotiation which was abruptly disrupted by the Grantor.”**® The ul-
timate conclusion was that the shareholders found them to be in the same situation that
rendered external financing impossible and that this “would stop them from making cap-
ital contributions.”*>°

1%6 post-Hearing Brief, para. 50.
157 Ibid., para. 51.
1%8 |bid., para. 51.
159 |bid., para. 52.
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464. Claimants omit to mention that AGBA’s commitment to provide the necessary
investment according to the Five-Year POES did not allow any margin to make it condi-
tional or subject to “utmost caution” as Claimants argue in their Brief. Claimants do not
note the inconsistency of their statement that only the conclusion of the renegotiation
would allow them to envisage an additional capital contribution, while they were support-
ing AGBA in reaching an agreement for a new Concession that would shift the burden
for the investment to the Province, with the effect that no further contribution from
AGBA'’s shareholders would have been required.

465. Witnesses Cerruti and Hernando had mentioned the existence of a financing com-
mittee composed of representatives from AGBA’s shareholders. Witness Hernando noted
that this committee was created for the purpose of “entrusting the concessionaire with the
financing”!%® and “provide guidance in connection with the financing.”*! This Witness
was also able to provide the names of its members: Mr. Zucchini for Impregilo, José
Zornoza and Carlos Reyero for Urbaser, and José Ignacio Llaguno on behalf of CABB.16?
He confirmed that the members of the committee represented AGBA’s three sharehold-
ers, %% and explained that they were in particular in charge of obtaining a loan.4

466. The presentations of Witness Cerruti offer little transparency about the operation
of the shareholders’ role in governing AGBA. The Witness wanted the Tribunal to believe
that he did not remember the members of the financing committee appointed by AGBA’s
shareholders*®®, except one, Dr Zucchini on behalf of Impregilo®®, while he authored a
witness statement affirming that he “was responsible for the relations between the financ-
ing committee and AGBA”7 and further told the Tribunal that he was involved with the
financing of the company’s plans in Argentina, at least in part*%®, Witness Cerruti’s main
explanation was that he was not a member of this committee and did not participate in its
meetings. And while policies were determined by the committee, he had no role in this
regard.'®® He took care of some meetings in respect of their organization and ensuing
correspondence, and when policies were defined by the committee, they were communi-
cated to AGBA through its vice-president.t Similarly, while the Witness testified that

160 Hernando, para. 11.

161 TR-E, Day 3, p. 21/17-18.

162 TR-E, Day 3, p. 23/13-19. The identity of these individuals has been confirmed in Claimants’ Closing
Statement, TR-E, Day 9, p. 142/4-11. On Mr. Llaguno’s role, cf. further Claimants’ Post-Hearing Brief,
para. 26.

163 TR-E, Day 3, p. 80/20-21.

164 TR-E, Day 3, p. 80/24-25-81/1-11.

165 TR-E, Day 1, p. 141/1-12; Day 2, p. 16/21-17/6.

166 TR-E, Day 1, p. 141/13-16; Day 2, p. 17/4.

167 Cerruti 1, para. 42, statement confirmed at the hearing, TR-E, Day 1, p. 144/12-17.

168 TR-E, Day 2, p. 7/14-16.

169 TR-E, Day 2, p. 17/7-18/23.

0 TR-E, Day 2, p. 18/17-23, 19/10-17.
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the financing committee met with IDB representatives in early October 2001 in Wash-
ington DC", he could not remember any details of the meeting and whether or not Hal-
crow’s observations were taken into account, further declaring that: “I wasn’t present, or
in any case | cannot remember.”’? Witness Cerruti provided little information when
questioned about the capital contributions expected from the shareholders. He recognized
that AGBA'’s accounts showed that in 2001 the shareholders’ contributions were still
pending, and that this full equity contribution was for USD 45 million, representing 30%
of AGBA’s funding®”, but he told the Tribunal not to be in a position to offer the figure
relating to the expected loans representing 70% of this same funding’#. This overall scar-
city of information appears rather surprising on part of a manager in charge of the finances
of the Company.

467. The Tribunal finally observes that the payment of CABB’s fees as AGBA’s Tech-
nical Operator was based on the contract concluded between these two parties. It does not
elevate to a dispute governed by the jurisdiction of this Tribunal. When consulting
AGBA'’s Financial Statements, it can be recognized that CABB received only parts of its
fees, keeping the remainder as AGBA'’s liability. This matter was resolved through the
corporate process of decision making, with CABB’s participation. No responsibility of
ORAB or the Province is involved in this respect.

4, The income arising from the Concession

468. One of Claimants’ main line of argument in this proceeding is related to the failure
of the Province to allow and to support AGBA'’s efforts to be afforded substantial in-
creases in tariffs and AGBA’s measures directed to raise the collectability rate for the
bills to be paid by the users.

469. These difficulties did certainly affect the prospects for recovery of costs that
AGBA and its shareholders had as from the beginning of the life of the Concession. The
situation then became literally incurable when it had to be acknowledged that no further
funding from third parties could be obtained, while AGBA’s shareholders were not pre-
pared to increase their own financial involvement in the Concession.

470. Respondent recalled that a positive value of the Concession for Region B required
investment management and commercial management. The absence of bidders for Re-
gion B was a sign that no positive fee for the risk and return allocation was expected.

171 Cerruti 1, para. 45.

72 TR-E, Day 1, p. 155/8-14.
3 TR-E, Day 2, p. 15/21-16/1.
4 TR-E, Day 2, p. 16/10-17.
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471. Respondent sees conclusive evidence that the Concessionaire only restored works
and made no extensions in the fact that during the first two years of the Concession, the
Concessionaire had planned to invest $ 152,639,661 but based on the variation of its bal-
ance sheet, it only invested $ 13,267,632, that is to say, 8.9% of the amount expected.

472. The Tribunal notes the discrepancy between the amounts of investment deter-
mined for the first two years in the POES (16,728,800/2000, 71,032,000/2001) and the
increase in assets reported in AGBA’s Report and Financial Statements of 7,446,322.81
for 2000 and 11,543,373.83 for 2001.17 (CU-27, 28)

473. The situation thus must have been that for further investment into the network no
more funds were available other than the amounts obtained from the users through the
payment of their bills. In other words, AGBA continued with its investment to the extent
it had available “funds of its own.”"® Explaining this mode in the broader context of the
Concession, Expert Lentini stated that a positive operational result as a financing profile
in the first years of the Concession was not sufficient; the fulfillment of the investment
plan required financing coming from funds that were foreign to the exploitation of the
service. This was the financial structure of the Contract.’” Claimants’ Experts are on the
same line in other words: the Concession could have been successful without debt financ-
ing but then the revenue requirement would become higher.1’8 If the income cannot be
increased, external resources are required.

474. The Tribunal also notes that AGBA prioritized work in sectors enabling the Com-
pany to obtain a higher return on the investment, as this had been stated in its March 2000
proposal for the first Five-Year POES (CU-192). ORAB corrected in its comments in
Resolution No. 60/00 of July 21, 2000%"° that this could not be the only priority, without
considering the minimal numbers of connections and percentages to be achieved under
the Contract.

475. This also explains Claimants’ insistence on collecting fees above the contractually
admitted amounts for the purpose of funding supplies to the network and in particular to
fund expansion works. One important request in this respect was the work fee AGBA
wanted to be collected in relation to work that did not respond to the requirements set out
in the Contract for expansion work.

476. Based on such actual equation of the financial operation of the Concession, de-
prived of any external funding (through third parties or the shareholders), nothing is left

175 The discrepancy was noted by Respondent’s Expert Lentini (TR-E, Day 5, p. 118/1-16) and confirmed
by Claimants’ Expert Walck (TR-E, Day 6, p. 72/7-74/19).

176 AGBA letter of June 28, 2002 to ORAB, Annex A (CU-104, 118).

7 TR-E, Day 5, p. 96/13-20.

178 Walck, TR-E, Day 6, p. 154/18-20.

179 Exhibit 111 to Giacchino/Walck .
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to deviate from the main characteristic of the Concession, for which the fixing of tariffs
and the ratio of collectability of bills directly determined the amount for further invest-
ment available to AGBA.

477.  AGBA’s letter of May 17, 2001 informed the Province of the drop in collectability
experienced in the first year of the Concession until May 2001. AGBA also announced
the non-availability of further and outsourced funding, implicitly assuming that comple-
mentary shareholders’ contributions were not to be expected. The letter also addressed
the matter of tariffs, albeit indirectly through a request for renegotiation of the Contract,
which would have had certainly as one of its objectives to increase the amount of return
and profitability of the Concession. Under these conditions, AGBA did not state other-
wise then affirming that the Concession became unviable, subject to its renegotiation.

5. Overall assessment
a. Claimants’ position

478. As stated above, Claimants do not deny that AGBA did not obtain the loans it
requested from IDB and the Banco Provincia and did not show that it tried to obtain fund-
ing from other institutions. They argue in this respect that the Grantor and the Province
did not offer their support during these negotiations and that as from the mid-2001 the
emerging crisis in Argentina did not allow any access to third party funding. On the other
hand, Claimants do not deny either that they were not providing funding from their own,
a position taken or confirmed as from AGBA’s May 2001 letter. This also explains Claim-
ants’ conclusion that the tariffs were the only source of income for the Concessionaire.

479. Claimants accept that the Concession Contract is based on the Concessionaire’s
responsibility to supply the required investment. It objects however that AGBA and the
investors could not be blamed for not providing funds in as much as the Province and
UNIREC did not supply either the necessary funds for the erection of the UNIREC plants.
And once the crisis had emerged in mid-2001, the financial disruption of the country
flowed over into the Concession and made any provision of external funding hopeless.

480. Asfrom AGBA'’s letter of June 17, 2001 (CU-135, RA-192), AGBA and its share-
holders shifted their position to relying more and more exclusively on the economic crisis
and its consequences upon the economic and financial equilibrium of the Concession.
The focus was thus even more than in the May 17, 2001 letter on the need to renegotiate
the Concession. Claimants also contend that their investment undertaking as stated in the
POES had no longer any relevance to the extent that the first year POES was approved
by ORAB, the second year plan suspended and all later POES not be put in operation.
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b. Respondent’s position

481. Respondent repeats numerous times that the Concessionaire undertook in the Con-
tract the duty to make “all the necessary investments to execute the POES and guarantee
the proper provision of the service” (Sec. 1.8). The reasons invoked by AGBA in May
2001 were the “unforeseeable” uncollectability level recorded and the difficulties to ob-
tain financing. However, in light of Section 13.1 of the Concession Contract, the business
and financial risks invoked do not deserve the non-compliance with contractual obliga-
tions.

482. The required investments, as outlined in the POES were related to the low water
and sewerage coverage in region B, 35% and 13% respectively. The risk of having insuf-
ficient income with new customers was based on a population living in a low-income
area, which resulted necessarily in low collectability levels. Such a major investment of
about USD 730 million throughout the Concession demanded financing on its own or
from third parties.

483. The complete lack of bids in the first call for Region B demonstrated the high-risk
feature of the Concession. This feature required significant investments that depended on
the access to financing at a time when obtaining such access was difficult. The refusal to
provide financing by the IDB and Banco Provincia shows that the Concession had be-
come nonviable. Claimants fail to provide a direct answer to this topic.

484. AGBA substantially stopped investing and meeting goals required in the POES at
least since early 2001. Claimants rely on a valuation based on the basic premise that
AGBA developed all agreed-upon investments and the Concessionaire reached high lev-
els of collectability — a situation different from what actually took place and this before
the emergency measures were adopted in January 2002. AGBA’s Concession was very
explicit in terms of mandatory compliance with the PEOS.

485. Respondent also notes that the Bank of Japan did not secure the disbursement
required for the UNIREC plants given the suspension of payments of the Province, but
this happened after the Emergency was declared in the Province in July 2001. AGBA’s
situation was different; its problem was collectability and it was already evidenced in the
third quarter of 2000, as stated in its letter of May 2001.

486. Respondent qualifies as irrelevant Claimants’ contention that in the long term,
AGBA would have been able to access financing and that the lack of financing was a
temporary situation. Claimants admitted the breakdown of their economic-financial equa-
tion prior to Emergency, in the letter sent May 2001. AGBA was not in actuality willing
to complete the works undertaken and for that reason was encouraging the creation of a
Trust Fund. It also made projections of collectability levels which rendered the business
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unfeasible. Respondent notes that Claimants failed to mention that AGBA was incapable
of obtaining financing between 1999 and 2001 that is prior to the declaration of emer-
gency. And in May 2001, AGBA announced this incapacity. The proper course of action
was for AGBA’s shareholders to provide the required funds to fulfill their investment
obligations.

C. The Tribunal’s conclusion

487. The overall flow of the Parties” arguments cannot divert from the basic character-
istic of the Concession, which puts the responsibility to provide for the required invest-
ment exclusively on the Concessionaire.

488. As a matter of fact, it is equally clear that AGBA did not receive the required
amounts for the investments it had undertaken to supply, be it from third parties, and in
particularly from the IDB and the Banco Provincial, or be it from the shareholders them-
selves. Given AGBA'’s responsibility, there is no point in Claimants’ contention that the
Province or the ORAB were in any way withholding the required support to AGBA’s
efforts to be successfully awarded the requested loans, which were envisaged for a high
amount of above 200 million.

489. There is no doubt either that AGBA’s strategy of providing funds into the network
exclusively through the income taken from the billing of services (according to the prin-
ciple of “neutrality”) was insufficient to keep the Concession viable in the absence of
external complementary funding in the first years of the Concession when the billing col-
lectability from the users was low and no expansion work undertaken that would have
permitted the collection of work charges.

490. The Tribunal notes that Claimants do not seriously object to the assessment that
AGBA failed to obtain third-party funds as this was expected upon Turnover, and that
their financial involvement as investors was kept close to the minimum of paying their
part on the shares of AGBA.®° The Tribunal understands that as from AGBA’s letter of
June 17,2001, AGBA and its shareholders shifted their position in relying more and more
exclusively on the economic crisis and its consequences upon the economic and financial
equilibrium of the Concession. Moreover, Claimants’ contention is that their investment
undertaking as stated in the POES had no longer any relevance to the extent that the first
year POES was approved by ORAB, the second year plan suspended and all later POES
not be put in operation.

491. Nevertheless, Claimants cannot escape the conclusion that the approval of the first
year plan and the neutralization of the second one were of little importance as a matter of

180 Claimants’ Experts have explained that beyond year 1 they were working on projections and did not test
their models against actual facts (TR-E, Day 6, p. 157/12-21).
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law given the fact that these plans were not mandatory. The POES that was binding upon
AGBA was the first Five-Year POES, covering the years 2000 to 2004. Despite the eco-
nomic difficulties leading to the crisis starting in the middle of 2001, this Five-Year POES
was not suspended or amended and therefore still applicable until the end of that period.
AGBA was far from reaching the target of investing USD 230 million by the end of 2004.
In any event, this high amount could not be funded at that latest moment. In order to be
of effective use, it had to be funded in substantial parts well before that date, in order to
proceed on time with the required work and to reach the target fixed by the end of 2004
in that respect. It was understood and confirmed by Witness Hernando*8! that — contrary
to the actual facts — the expenditure would have to be front-loaded, requiring spending
more money earlier in the life of the Concession.

492. For ORAB as well, it was clear by 2003 that AGBA simply did not have the money
to fund a project of the kind contemplated under the Five-Year POES, and that it was not
going to have it as a result of changes in Argentina in the near future. When Witness Cinti
as former representative of ORAB was asked at the hearing whether she knew that, the
answer was simply: “Yes.”182

493. At this juncture, the fact to be retained is the lack of supporting funds brought into
the Concession by AGBA and its shareholders either from third parties or from the inves-

tors themselves.

E. Contractual equilibrium v. business risk

494, While Claimants emphasize “contract equilibrium” (1), Respondent favors the
phrase “business risk” (2). The Tribunal will show that both concepts can be combined
and that the rights and conditions set up in the Regulatory Framework and the Concession
Contract ultimately must prevail (3). This approach also applies to the tariff regime and
its adjustment (4). Finally, the difficulty of providing sufficient funding appears again as
the main disturbing element in the early lifetime of the Concession, before and during the
crisis that hit Argentina in 2001 (5).

1. Claimants’ focus on contractual equilibrium

495. Claimants explain that the closest reference to the notion of “contractual equilib-
rium” is the “financial economic equation of the Concessionaire” as stated in Section
12.4.1 of the Concession Contract. Both expressions refer to the same principle, usually
contained in such kind of contracts. References to the concession’s equilibrium are com-
mon. Professor Mata refers to “The Balance of the Concession Contract”!®® and to “a

181 TR-E, Day 3, p. 63/11-64/1.
182 TR-E, Day 3, p. 189/18-25.
183 Mata I, paras. 209-221.



131

renegotiation process to set out a new contractual balance”®. Witness Seillant mentions
“the company’s operation equilibrium” as an objective of the renegotiation process.*8
“Equilibrium” is inherently built into concession contracts. The draft of a Memorandum
of Understanding referred to during the renegotiation was based on such equilibrium.*®
The primary text of such draft was made by the Province.*®’ It contained a definition of
such concept.

496. This principle was part of the applicable Regulatory Framework. Section 39-11
sets forth that the POES plans may be amended in such a way that the “Concession equi-
librium” is not altered. Section 5.4 of the Contract states that the Five-Year POES may
be amended to the extent such amendment “does not affect the equilibrium of the Con-
cession.” Section 14.1.2 of the Contract also contemplates equilibrium in a case of force
majeure. The substantial point is that equilibrium goes to the foundations of the Conces-
sion and the Contract upon which it relies. It also interferes with the determination of
tariff levels (Sec. 12.1.1.) and tariff reviews (Sec. 12.3).

497. Respondent notes in this respect that Claimants cannot cite any article of the Reg-
ulatory Framework in support of such an alleged principle of equilibrium of the Conces-
sion. The most similar reference to such a concept is Section 12.4.1, but when quoting
the concept of “economic-financial equation of the Concessionaire,” Claimants cite a
fragment of Section 12.4.1 only, omitting to mention that this sub-section also explains
that the provisions of Section 28-11 of the Regulatory Framework shall be complied with
in all cases, and that any variation will be subject to the provisions of Section 12.3 of the
Contract. Section 12.3.1, relating to General Principles applicable in this respect, con-
firms in referring to the need to have the Concessionaire operate efficiently and to the
business risk assumed.

2. Respondent’s focus on business risk

498. Respondent recalls several times that the Contract stated expressly that the Con-
cession was based on the principle of business risk. The risk assumed stems directly from
the legal framework applicable to the Concession, as this is clearly stated in Section 13.1
of the Contract, stating as follows: “The Concessionaire assumes the responsibility for
the Concession and all legal, technical, economic and financial risks associated thereto.”
These risks were not concealed. The Consortium established by the claimant companies
agreed to the scope of the terms and conditions of the Bid. Witness Cinti explains that the

184 |bid., para. 341(14).

185 Seillant |, para. 114.

18 protocol de entendimiento, December 1, 2004 (CU-331).
187 October 2004, Exhibit HO10 to Seillant I.
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submission made by the Consortium showed a great interest for the award of Region B
so that it could be inferred that it was aware of the specific features of zone B.%

499. It was expressly provided that AGBA’s Concession was ruled by the business risk
principle, which means that the consequences of the risks assigned to the Concessionaire
were not to be absorbed by the Grantor or by the users of the service. As stated by Expert
Mata, the scope of the business risk must be assessed on a case-by-case basis through the
analysis of the Concession Contract and the applicable framework.8 The concept of fi-
nancial equilibrium invoked by Claimants was subject to the principle of business risk.
ORAB Resolution No. 25/03 of September 17, 2003 (CU-69) noted that:

“[T]he concept of financial equilibrium of the contract cited by the company fails
to account for the principle of business risk expressly set out in Section 13.1 of the
Concession Contract.”

500. The bidding risk assumed by AGBA comprised all the information and data on
which the Bid was based, as provided in Nos. 1.5.2, 2.4 and 3.3.3 of the Bidding Terms
and Conditions. It consisted in collecting, during the life of the Concession, the income
projected in the Bid through the payment of the tariff by users. This included, among
others, (a) the correct estimate and projection of user demand; (b) the efficient manage-
ment of tariff collection; (c) the fulfillment of the investment commitments undertaken in
the POES. The applicable provisions in this respect are Section 30-11 of the Regulatory
Framework and Section 12.3.1 of the Concession Contract. The business risk assigned to
AGBA also covered proper management. Expert Molinari recalled that the Concession-
aire knew that it had assumed a very high technical and business risk, that it would have
to invest large amounts of money and that the concession needed high-quality manage-
ment for many years before the Concessionaire could reap the rewards of its efforts, 1%

501. The substantial investment plan agreed by the Concessionaire implied a high risk
of income generation and a high risk of financing. The challenge of increasing the col-
lectability level was a serious business risk of which AGBA was aware. Region B had a
sanitation infrastructure deficit that was significantly higher than in other concessions. It
was among the regions with the greatest population density and among the poorest areas
of the country. AGOSBA’s collection levels prior to privatization were very low. 37% of
users did not pay their bills in 1999. The Concessionaire had to expect that the services
to be expanded would reach a part of the population whose income was even lower than
that of the already served population, with the effect that the collectability levels from the
new users would be at least as low as those from AGOSBA’s users prior to privatization.

188 Cinti Il, para. 8.
189 Mata I, para. 115.
190 Molinari I, para. 3.
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As the Concession was a business involving high risks, in an area of low income popula-
tion and poor infrastructure, the Concessionaire had to face the challenge of obtaining the
required financing to meet the duties undertaken. Bidders were aware of this and in the
first bidding run no one of them made an offer only for Region B; and AGBA was aware
of it when it offered only USD 1.3 million for Region B.

502. Claimants state that in Respondent’s view, business risk encompasses everything:
from the pesification to the freeze of tariffs. The Respondent interpret business risk as
implying that the investor and the Concessionaire will bear all of the consequences arising
out of any acts that might affect the Concession, whether they are foreseen or unforeseen,
foreseeable or unforeseeable, including risks relating to acts resulting from a force
majeure event. In Respondent’s view, once the bid is submitted and accepted, the Con-
tract signed and the investment made, all occurrences will need to be dealt with by the
Concessionaire and the investors.

503. For Respondent, AGBA and its shareholders did not assume their business risk.
They declared already in AGBA’s letter of May 17, 2001 that the Company’s capacity to
make the investments required by the expansion program was affected and that it found
itself incapable of achieving the goals of the Five-Year Plan. As from May 2001, AGBA
acknowledged that the situation was so serious that it prevented it from complying with
its contractual obligations, exclusively for reasons that were part of the business risk. As
from that time, AGBA breached the Contract. AGBA’s failure to comply with the POES
began only 16 months after it had started to provide the service.

504. Respondent provides complementary information telling that since 1994, the
rights of public service users gained constitutional status. And it notes that Claimants do
not address nor challenge this statement.

505. Article 42 of the Argentine Constitution, as introduced in 1994, sets forth the prin-
ciple of balance in the relationship between users and companies providing privatized
public services (RA-216). According to this provision, users of goods and services have
the right to the protection of their health, safety and economic interests, and the authorities
shall provide for the protection of said rights, including the control of quality and effi-
ciency of public utilities. Therefore, the rights of public service users are directly pro-
tected by the Argentine Constitution, and profits made by utilities are expected to result
from the efficient operation in market conditions, as well as to bear a relation to the eco-
nomic interests of users. In light of this constitutional protection, profits made by utilities
must be reasonable, i.e. result from the efficient operation of the service in market condi-
tions, and bear a relation to the quality of the service provided, the economic interests of
the users and the reasonableness of the profits made throughout the life of the Concession.
These provisions are in line with those contained in Articles 28, 36 and 38 of the Consti-
tution of the Province (RA-289).
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3. The Tribunal’s views

506. The Tribunal agrees with Claimants that the concepts of contractual equilibrium
and, more specifically, of financial and economic equation are fundamental principles
governing the Concession Contract. It notes, however, that despite the references given
by Claimants, this principle is more implicit than explicit in the Contract. Contrary to
Claimants’ argument, it does not appear in Section 14.1.2 on force majeure. The “finan-
cial economic equation of the Concessionaire” is stated in Section 12.4.1 in relation to a
change in the tariff regime only. It is not used in the definition of tariffs that appears in
Section 12.1.1, nor is it mentioned in Section 12.3 on adjustment of tariffs and prices.

507. More importantly, the Tribunal notes that concepts like “equilibrium” or “equa-
tion” have, by essence, multiple facets, which include, by necessity, the interests of all
the parties and of all people involved in the Concession or concerned by the efficiency of
its operation. All these interests are to be weighed one against the other. This view differs
from Claimants’ approach to have the concept of “equilibrium” and “financial economic
equation” mostly used as a vehicle for supporting the Concessionaire’s interests, which
translate into the shareholders’ profit.

508. This may be demonstrated in quoting Section 12.1.1, which is a provision in re-
spect of which Claimants submit that the concept of equilibrium “interferes,” however
without being used as part of the text:

“The calculation of applicable tariffs pursuant to Article 28-11 of Law 11,820 shall
be based on the general principle that tariffs shall cover all operating expenses,
maintenance expenses and service amortization and provide a reasonable return on
Concessionaire’s investment subject to efficient management and operation by the
Concessionaire and strict compliance with the applicable service quality and expan-
sion goals.”

509. In this provision, the contractual equilibrium can be recognized as an equation
where coverage of expenses and “reasonable return on investment” are on one side of the
balance, while compliance with quality and expansion goals is on the other side. The
investors’ profit is thus part of the equation, subject to the Concessionaire’s coverage for
costs and expenses and full compliance with its undertakings for performing its duties.

510. Similarly, when Section 5.4 of the Contract is quoted as a provision supporting
the protection of the equilibrium of the Concession in case of an amendment of the Five-
Year POES, this cannot be done without stating that the provision also states that this
applies “without prejudice to the provisions set out in Article 13-11 of the Regulatory
Framework,” where ORAB is instructed that it “must ensure service quality” and also
provide for “the protection of the community’s interests.”
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511. Therefore, when the principle of equilibrium represents a balance, the investor’s
interest for “reasonable return” or profit must be put in comparison with the performance
of the Concessionaire’s undertakings under the Contract, which include an obligation to
ensure the operation of the Concession despite the risks involved.

512. The Tribunal also agrees with Respondent that the business risk was an important
element as from Takeover and throughout the lifetime of the Concession. The provisions
of Section 13.1 of the Concession Contract, quoted in its first part above, leave no doubt
in this respect. They are even more explicit in the sense that the concept of “business risk”
is not used but spelled out in its specific parts, covering “all legal, technical, economic
and financial risks.”

513. The risk implied in the Concession included also the exercise of power by the
regulator ORAB based on Law No. 11820 to control and to regulate the Concessionaire
and the services it provided (Sec. 11-11). It had to ensure the protection of the commu-
nity’s interests, control, supervise and verify compliance with the rules in force and the
Concession Contract (Sec. 13-11). It was vested with a general power to do any act as may
be necessary for the fulfillment of its duties and the objectives of the Regulatory Frame-
work, and applicable regulatory and contractual provisions (lit. u).

514. One additional point is to be mentioned here as an element of the contractual equi-
librium as well as part of the Concessionaire’s risks. ORAB’s role consists of ensuring
the Concessionaire’s compliance with all quality and service goals determined in the Con-
cession Contract and in large part in the POES. In so doing, ORAB must also, as men-
tioned above, provide for “the protection of the community’s interests” (Sec. 13-11 of Law
No. 11820), which includes the “protection of the users’ interests” (Sec. 4.3 of the Con-
cession Contract). Additionally, ORAB was bound by all parts of the Argentine Repub-
lic’s laws that prevail over the Concession Contract, and the Concessionaire is subject to
this prevailing legislation as well. On the basis of the information provided by the Parties,
this must include in particular the provisions of Article 42 of the Argentine Constitution
to which Respondent refers.

515.  This being said, the Concessionaire’s shareholders are protected by a number of
guarantees contained in the BIT, which will be examined later in this Award, in particular
the clause on fair and equitable treatment. It may be noted here that to the extent the
Bidders were aware of the regulatory provisions and powers retained in the Regulatory
Framework and of overriding provisions of the Argentine Constitution, they were deemed
to know that they will have to be enforced by ORAB and any other authority dealing with
the Concession.
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4. The tariff regime and review

516. Claimants explain that the tariffs as provided by the Regulatory Framework of-
fered the investor a number of guarantees that were relied upon by Claimants when they
decided to invest. These were as follows: (1) The tariff would cover the costs of service
provision plus the Concessionaire’s profit margin; (2) tariffs could not be unilaterally
changed by the Grantor to offset the Concessionaire’s past profits; (3) tariffs could be
reviewed upon substantial changes in the costs of the Concession or upon the occurrence
of other supervening circumstances; (4) tariffs would be calculated in US dollars, despite
the fact that they would be converted into pesos for billing purposes; (5) to determine the
cost variations that triggered an extraordinary review, regard was had to U.S. price in-
dexes; (6) tariff changes could not disrupt the Concessionaire’s economic-financial equa-
tion; (7) if the Grantor decided to modify the tariffs in order to serve social purposes, it
then had to adequately compensate the Concessionaire. All these principles gave Claim-
ants’ investment the essential security through a tariff regime guided by the price-cap
principle.

517. Respondent recalls that tariffs were based on the principle retained at Section
12.1.1 of the Concession Contract, whereby the determination of the tariff level shall in-
clude the costs of the services, while allowing for a reasonable return on the investments
made by the Concessionaire in a context of efficient management and operation, as well
as of complete fulfillment of the quality and service expansion goals undertaken to be
reached. In other words, the Regulatory Framework and the Concession Contract estab-
lished that: (a) The tariff must be fair and reasonable, allowing the Concessionaire to
cover all costs, as well as to make a reasonable profit; (b) in order to make such profit,
the Concessionaire must efficiently manage and operate the service; (c) tariffs must aim
for a rational and efficient use of the services supplied and of the resources used in said
supply, as well as for the incorporation of the compulsory measurement system, allowing
the tariffs charged to certain user segments to compensate the costs of lower-income us-
ers. These general principles establish that tariffs must be sufficient to cover service costs,
subject to efficiency and business risk.

518. Respondent submits that the Contract established that tariffs were directly linked
with the fulfillment of the investments committed by the Concessionaire. AGBA failed
to comply with this requirement, and it failed as well to accomplish strict compliance with
the applicable service quality and expansion goals, which was a serious limiting factor
when considering tariff increases. The tariff regime was directly linked to the compliance
with all these undertakings. The principle of fair and reasonable tariffs, well known to
Argentine law and retained in the Concession Contract was subject to the “complete ful-
fillment of quality and service expansion goals undertaken to be reached,” which includes
the business risk that characterizes the Concession.
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519. The Tribunal understands that the renegotiation of the Concession Contract and
the adjustment of tariffs and prices have to be distinguished. In light of the requirements
set for getting higher tariffs approved by the Agency, AGBA could have no expectation
of an increase in tariffs in the near future in light of its overall failure to perform the
undertakings contained in the various POES. A tariff review did not remove the Conces-
sionaire’s exposure to the principle of business risk (Sec. 12.3.1) or its strict duty of com-
pliance with the applicable service quality and expansion goals (Sec. 12.1.1); it was sub-
ject to the fulfillment of the undertakings in respect of the investments required to imple-
ment the POES (Sec. 1.8). This also means that an approval of a one-year report or its
neutralization did not have an impact rendering more favorable an eventual tariff increase.
Changes in the goals established in the POES could have an effect only as from the second
five-year term (Sec. 12.3.4). Moreover, the requirements set for the determination of the
tariffs and their adjustment were so clearly connected to the undertakings of the Conces-
sionaire under the Contract and the POES, respectively the “costs incurred in the required
infrastructure under the POES” (Sec. 28-11 lit. d of Law No. 11820) that AGBA and its
shareholders could not expect to achieve through such an adjustment an increase in
AGBA'’s income that would have allowed to compensate, at least in part, the failure of
obtaining external funding.’®* Non-compliance with the POES was an important re-
striction to tariff increase.!%

5. The cause of the disruption of the equilibrium: investment v. crisis
a. Claimants’ position

520. The Argentine Republic itself alleged that the economic events that unfolded in
Argentina since the second year of the Concession were exceptional in nature. This also
means that the business risk assumed by the Concessionaire when it took over the Con-
cession blew out of proportion when tensions arose as a result of the crisis.

521. Claimants object to all of Respondent’s allegations in respect of the May 17, 2001
letter and contend that the focus should be on its terms. For Claimants, it is essential to
note the following: (i) AGBA’s submission centered on the “unforeseeable” nature of
delinquency among certain service users, in particular those who had been served but not
billed by AGOSBA; (ii) AGBA described the improvements the Concession had experi-
enced over its first 16 months; (iii) AGBA insisted on the total unforeseeability of the
collection data available; (iv) the Concessionaire approached the Province in an attempt
to explore alternatives that would be more cautious than service cut-offs; (v) far from
refusing to make new investments, AGBA emphasized the importance of those invest-
ments; (vi) AGBA stated that the high and unpredictable non-collection rates impacted

191 Cf. Witness Seillant, TR-E, Day 4, p. 11/22-18/15; Lentini |, paras. 172-175.
192 Expert Lentini, TR-E, Day 5, p. 141/10-16.
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on its ability to obtain crucial financing for the Concession and that the Granting Prov-
ince’s own Bank, Banco Provincia, had failed to support AGBA in its application for
financing to the IDB; (vii) AGBA was not announcing a decision not to make the invest-
ments necessary to attain the goals under the POES; it was the opposite: it wanted to
comply with all commitments and asked for the Province’s support; (viii) AGBA pre-
sented to the Grantor the formulae under the Contract that would render its proposal via-
ble; (ix) AGBA did not intend to get rid of the business risk, nor to transfer such risk; (x)
AGBA proposed a joint analysis and a common search for solutions and alternatives. In
sum, the letter showed the Concessionaire’s good faith and honest conduct. It used the
kind of language expected of someone whose firm intention is to carry out the Contract
to the end of its term. It was intended to establish a Commission with the Grantor in order
to jointly devise mechanisms to enable continued service provision under circumstances
that greatly differed from those existing and foreseeable at the time of bidding.

522. Claimants further discuss the circumstances prevailing as of May 17, 2001 and
the true motives and meaning of the letter. Claimants recall that the letter was sent after
the Concessionaire suffered actions and inactions by the Province and the Regulatory
Agency that seriously affected its revenue-making ability.

523. Firstly, Claimants affirm that the Grantor’s and the Regulatory Agency’s acts and
omissions negatively affected the Concessionaire’s generation of revenue, which in turn
prevented the Concessionaire from attaining some of the Concession’s goals. The circum-
stances that predated May 17, 2001 were as follows: (i) By means of Resolution 3/00 of
January 24, 2000 (CU-39), the ORAB imposed the “Zoning Coefficient,” with the effect
that AGBA was required to grant certain users the subsidies that AGOSBA had previ-
ously applied, but which were not provided for in the Contract. (ii) Inconsistencies in the
Real Estate Records kept AGBA from correctly classifying a considerable number of us-
ers who lived in properties where unreported improvements had been made; these im-
provements were taken into account to correct the real estate tax base. AGBA was never
permitted to apply the reclassification retroactively. (iii) At that date, the Grantor had
already reneged on its commitment to put the UNIREC plants in operation (scheduled for
the first quarter of 2001). This had a negative effect on AGBA’s expansion projects, but
also set off a negative warning to financing agencies. (iv) The Grantor’s passive attitude
in protecting the rights of the Concessionaire was manifest since the early days of the
Concession, e.g. when the Municipality of Merlo imposed groundless fines or when
AGBA'’s service facilities were the object of acts of vandalism. These circumstances had
a clear negative impact on the users’ perception of the service. The Grantor had full
knowledge of those circumstances and events even so they were not mentioned in the
letter of May 17, 2001.

524. Secondly, the May 17, 2001 letter was written when the crisis of Argentina’s econ-
omy already had begun. Several statements submitted by Respondent indicate that the
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outbreak of the crisis occurred near the date when the letter was submitted. After the crisis
had emerged, the Executive Branch of the Province issued Decree No. 1960/01, whereby
the economic emergency was declared in the territory of the Province; this was done on
July 12, 2001 (CU-309, RA-167, 187), thus showing that the beginning of the crisis can
be situated in the second quarter of 2001. The fact that, on January 6, 2002, the Public
Emergency Law No. 25561 (CU-145, RA-168) was enacted resulted from a crisis that
had been suffered in the Argentine Republic as from the second quarter of 2001. Claim-
ants also mention that when the Province definitely failed to honor its commitments re-
garding the UNIREC plants, this must have happened in the first quarter of 2001, when
the plants were to be completed, because the final obstacle was the refusal of the Bank of
Japan to guarantee the availability of funds because the Province defaulted on its debt.
Moreover, when ORAB agreed to AGBA’s request to neutralize the POES for the second
year in July 2001, it referred to the economic emergency, “which makes this an extraor-
dinary situation and is contemplated in the Concession Contract.” Therefore, the letter of
May 17, 2001 was not a mere expression of a desire by AGBA to shift the business risk.
It was not an announcement by the Concessionaire informing that it would not fulfill the
undertaken investment commitments. AGBA’s letter intended to resolve the conse-
quences arising from extraordinary circumstances, within the strict limitations imposed
by good faith and the Contract.

525.  Thirdly, Claimants explain that what AGBA sought to obtain with its letter of May
17, 2001 was obtained by Azurix through the Memorandum of Understanding (MOU)
signed on February 15, 2001.°3 The recitals of this MOU made express reference to the
economic situation and to the need to create “a working mechanism for the purpose of
generating viable alternatives.” It seemed that there were good reasons to execute a sim-
ilar agreement in relation to AGBA’s Concession, which was operated in the same Prov-
ince and in an area with even less financial resources. The Undersecretary of Public Ser-
vices seems to have shared this concern when declaring in its letter in reply of May 30,
2001 (CU-174, RA-184) that “we agree to a work committee created by a memorandum
of understanding enabling to introduce contractual amendments ...” Claimants contend
that this letter and the reference to a MOU demonstrate that at the time of the letter, the
Province was willing to revise the Contract. The Province did not have the impression
that AGBA no longer wanted to perform the Contract. At the time, AGBA’s letter was
not construed as an acknowledgement of the impossibility to fulfill the Concessionaire’s
obligations. The Grantor recognized the occurrence of an extraordinary situation, but the
request for a revision of the Contract collapsed due to the outcome of the concession with
AzuURIX, for which the resolution of the critical issues was still pending. This explains
that when AGBA reiterated its position through letters of September 13, 2001 (CU-210)
and December 27, 2001 (CU-175), this was to no avail.

198 Exhibit 230 to Giacchino/Walck I.
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b. Respondent’s position

526. Respondent recalls that in its May 17, 2001 letter, AGBA based its request on (i)
the delinquency of users in connection with the payment of services; and (ii) the failure
to obtain funds to carry out the works undertaken to be made. In respect of the first item,
AGBA was aware of the fact that it had assumed a high collection rate and the availability
of legal mechanisms sufficient to enforce service cut-off and collection of debts, while it
came to understand that the implementation of such legal tools was clearly insufficient,
unforeseeable and representing a substantial modification of the conditions taken in ac-
count at the time of submitting the Bid, to such extent that the consequence of such a
situation had to be to discontinue expansion works.

527. The letter submitted by AGBA in May 2001 is proof submitted by Claimants
themselves of the errors committed in the exercise of due diligence. AGBA mentions the
unpredictability in terms of uncollectability and the difficulties in obtaining financing. At
no point do they mention any measure taken by a public authority or by the Grantor or
the Regulatory Agency in particular. URBASER and its Consortium appeared as entirely
responsible for the errors committed.

528. By letter of May 30, 2001 (RA-184, CU-174), the Undersecretary of Public Ser-
vices of the Province rendered a number of clarifications. As to the alleged collection
problems, it was explained that the bidding process enabled the Bidders to request all
information required to correctly prepare the Bid. It was stated in the Bidding Terms and
Conditions (No. 2.4) that no claims based on defects or insufficiency of information pro-
vided would be admitted during or after the bid. It was also stated that uncollectability of
bills was a business risk assumed by the Bidder. As to the financing, the Undersecretary
stated that this was the main reason for which the Province had called the private sector
for the concession of services. The Grantor Authority further stated that the risk assumed
by the Concessionaire had been expressly contemplated in the Contract (Section 12.3.1)

529. The letter of May 17, 2001, shows that the economic-financial equation of the
Contract had been altered long before the implementation of emergency measures. Wit-
ness Cinti submitted that the Province could have rescinded the Contract with AGBA by
mid-2001 because of the Company’s non-performance. %

530. By submitting its letter of May 17, 2001, AGBA proposed to enter into a Memo-
randum of Understanding that should be similar to that entered into with Azurix. Expert
Lentini explains that this request for renegotiation was made in reaction to the Awardee’s
expectations that had not been met, because of having underestimated costs, overesti-
mated benefits and/or overestimated its management capacity.'® Respondent adds that a

194 TR-E, Day 3, p. 93/15-94/4; Cinti |, para. 128.
195 |entinit I, para. 164.
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series of meetings were subsequently held between the Concessionaire and the Undersec-
retariat of Public Services, during which the business risk associated with the initial tariff
regime was highlighted.

531. Inits letter of July 17, 2001 (RA-192), AGBA reiterated the renegotiation request,
but invoking this time the “serious economic and financial problems” existing after the
issuance of Decree No. 1960/01. Later, by August 15, 2001 (RA-193), AGBA made the
same request, making reference again to the economic situation of the Province and add-
ing “our original request was made on 17 July 2001.” Thus, AGBA no longer invoked
uncollectability and lack of financing.

C. The Tribunal’s findings

532. The Tribunal finds that it is not possible to identify at what precise moment Ar-
gentina economy was shifting into a “crisis” and, more particularly, at what time it could
be said that such event actually affected AGBA’s Concession. From the communications
exchanged between AGBA and the Grantor, it can be understood that this must have hap-
pened in mid-2001, around June/July.

533. The Tribunal also understands that this was not a sudden event without any cause
perceptible before that time. As this has been explained by the Experts, Argentina was
faced with growing economic difficulties as from the years 1998/1999, culminating in a
phase of recession that in 2001 turned into a crisis. The fact that the rise of serious diffi-
culties can be dated back to 1998/1999 has also been admitted by Claimants when they
explain that the Argentine crisis that led to the emergency started in the final stages of
former President Menem’s second term in office (mid-1998), when the recession that hit
Argentina became deeper.

534. The Tribunal’s focus must be to consider the effects of these events in Argentina’s
economic life on the operation of the Concession and on AGBA’s situation as Conces-
sionaire.

535. In this respect, the Tribunal notes that despite Claimants’ statement to the con-
trary, AGBA’s difficulties were not traced back to the crisis before it addressed its letter
of June 17, 2001. The May 17, 2001 letter does not invoke expressly the country’s eco-
nomic difficulties in support of AGBA’s request.%” At that very moment, AGBA and its
shareholders were still expecting to be granted the IDB loan by September 2001. When

196 Claimants’ Memorial on the Merits, para. 319.

197 The letter makes reference to this situation when explaining the refusal by the Bank of the Province of
the bridge loan, “which evidences the contraction of the local financial market within the current framework
of high macroeconomic instability seriously affecting the financial and economic situation of Argentina, as
is publicly known.”
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Claimants argue that the May 2001 letter was already grounded on the crisis, they over-
look that at the same time, they had still affirmed their optimism to obtain that important
loan, which was definitively lost only later, during 2001, when the crisis’ outbreak caused
the IDB to stop lending money into Argentina.

536. The Tribunal understands that “crisis” meant a serious break in Argentina’s econ-
omy that affected very negatively not only all economic, financial and industrial opera-
tors, but as well, and more deeply, Argentina’s population. Claimants rightly say that the
business risk assumed by AGBA when it took over the Concession blew out of propor-
tion. The critical situation affected not only AGBA’s involvement in providing and de-
veloping the Concession’s services, but also its relation with the users and in particular
its perspectives to increase their capacity and willingness to pay their bills.

537. Turning to AGBA’s May 17, 2001 letter, the Tribunal once again stresses that its
main lines of argument were (1) the unexpected amount of unpaid bills on part of a great
number of about 80,000 users who had been connected before without being requested or
pressed to pay their bills, and (2) AGBA’s impossibility to provide for funding otherwise
than through the income earned from the Concessions’ services in the event that the IDB
loan would not be granted. When reading Claimants’ explanations, one understands that
in fact, Claimants do not understand it otherwise. Claimants are right in stating that the
content and purpose of the letter should not be seen too negatively.'®® Despite the diffi-
culties it had experienced, AGBA expressed its willingness to improve collectability after
exploring alternatives more softly to be applied than interruption of services. AGBA also
confirmed the need for a substantial amount of investments.

538. The main conclusion was that AGBA was not able to timely achieve the goals set
under the Five-Year POES and requested therefore the implementation of corrective
mechanisms to be elaborated by a working commission to be created while the expansion
goals under the POES were temporarily suspended.

539. While the proportion of dissatisfaction with the situation and of AGBA’s ability
to redress it may be a matter of appreciation, the core objective of the letter is clearly that
the Concessionaire was at great risk of no longer being capable and willing to perform its
undertakings without the Province’s contribution granted through a newly negotiated
Concession Contract.

1% From a much larger perspective, a request for renegotiation submitted 17 months after the start of a
Concession with a lifetime of 30 years seems not surprising. A report of an advisor of the World Bank
covering a thousands of concessions from Latin America during 1985-2000 shows that water and sanitation
concessions had an incidence for renegotiation of 74.4%, which occurred on an average of 1.6 years after
concession award. Cf. J. Luis Guasch, Granting and Renegotiating Infrastructure Concessions, Washington,
D.C. 2004, page 13 (RA-248).
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540. The Tribunal does not need to re-examine in detail what Claimants present as the
Grantor’s and the Agency’s acts and omissions that negatively affected the Concession-
aire’s generation of revenue and that were somehow in the background of the May 17,
2001, letter although they were not mentioned therein. Claimants do not present any evi-
dence that these circumstances had such an effect at that time. If they had such effect and
were important for AGBA, the letter would certainly have had a different content. Most
of these complaints have been examined as part of the numerous allegations on violations
of the Contract that have been raised by Claimants and are mostly to be considered as
having no ground on the basis of the Contract (such as the matter of “zoning coefficient”
and “real estate records”).

541. More important is the negative impact of the failure to put the UNIREC plants in
operation. However, if this event had any negative effect on AGBA’s perspective to pro-
ceed favorably with the Concession, AGBA would certainly have taken advantage to raise
the matter in its May 17, 2001, letter. This would not have been consistent with AGBA’s
statement in the letter that the extremely high uncollectability rates had as their direct and
immediate consequence that expansion works had been recently interrupted. Under these
circumstances, the failure of the UNIREC plants’ operation could not produce an impos-
sibility to proceed with expansion work that the Concessionaire had interrupted anyhow
and for other reasons.

542. The Tribunal observes that when the May 17, 2001, letter was written, the crisis,
even when not yet blown up in front of anybody, was at least looming and reasonably
expected to occur in a very near future in the minds of the country’s economic, financial
and industrial circles. Nevertheless, it must be stressed that the circumstances directly
related to this major event for Argentina’s economy were not invoked explicitly in
AGBA'’s letter nor were they mentioned in AGBA'’s draft for a MOU. The two major
obstacles that were put forward in the letter were, at that time, unconnected with the crisis,
i.e. the drop in collectability and the insufficient amount of investment made available by
then. Respondent rightly pointed to AGBA’s correspondence where it is stated, in the
letter of August 15, 2001 (RA-193) that the renegotiation request that was based on the
crisis was made originally in its letter of July 17, 2001 (RA-192), no mention being made
of the May 17, 2001 letter. This timing also corresponds to the issuance of the Province’s
Decree No. 1960/01, occurring on July 12, 2001 (RA-167, 187, CU-309), shortly before
AGBA’s July 17 letter and after the May 17 letter.

543. The fact that a Memorandum of Understanding (MOU) signed in February 2001
for the neighboring concession of Azurix and opening a door for renegotiation was a
serious incentive for AGBA to try moving forward in a similar direction. However, after
a first positive sign given by the Undersecretary of Public Services in its letter of May 30,
2001, and in the Province’s draft of a Memorandum of Understanding to be signed in
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June 2001, this tentative approach failed. AGBA was thus left with the difficulties it
had voiced in its May 17, 2001, letter.

544. In this latter respect, the first matter of concern in relation to the required increase
in collectability showed more optimistic results in the following years when AGBA
moved away from its initial policy of cutting-off delinquent users towards more soft ap-
proaches offering positive incentives to users to comply with their duty to pay their bills.

545.  The second difficulty was of a very different nature and impossible to resolve
without financing obtained from third parties or provided by or through the shareholders.
This was undoubtedly the Concessionaire’s responsibility, and, as explained above, it
failed in complying with this performance duty in an amount of such high proportion that
reaching the goals fixed in the POES was a perspective far from reality. The Bidders had
been warned by their own technical due diligence team. Witness Quijada told the Tribunal
in this respect that he explained the bad situation of the network and further: “I said that
this was a significant problem and that a large investment was needed.””?%

546. The need for important amounts of investment was, as explained, one of the main
characteristics of the Concession as from its beginning. AGBA'’s policy to obtain suffi-
cient funds from the income resulting from the payment of services by the users failed
dramatically. The lack of external funding failed to compensate for the lack of internal
income, which definitively rendered impossible the performance of the Concession Con-
tract by the Concessionaire and the achievements of the goals of the first Five-Year POES.
The May 17, 2001 letter’s request to suspend the expansion goals temporarily was the
immediate consequence of this situation, together with the ensuing proposal in the draft
MOU to be signed in June 2001 to focus on urgent investments only.

547. This is not, however, a conclusion that covers the whole duration of the Conces-
sion until the time of its termination. The situation that existed at the time of the May 17,
2001, letter and beyond may have been redressed if the Argentine Republic had not suf-
fered the dramatic events following the economic crisis starting in mid-2001 and leading
to the country’s emergency as from early 2002. This must also be considered.

VI.  Fair and Equitable Treatment

A. The law applicable to the merits of the claims

548. Claimants submit that the basic provision on the law applicable to the merits of
their claims is Article 42 of ICSID Convention, which has to be applied together with

199 Exhibit 229 of Walck/Giardino I.
200 TR-E, Day 2, p. 60/7-8.
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Article X(5) of the BIT. The agreement between the parties that is referred to in Article
42(1) of ICSID Convention is embodied in Article X(5) of the BIT. The applicable rules
are thus: the principles and rights contained in the BIT, those contained in other treaties
in force between Spain and the Argentine Republic, Argentine law, and the general prin-
ciples of international law. Claimants note that the application of the provisions, princi-
ples and rights established in the BIT are essential to resolve the dispute. They also ob-
serve that the BIT is very similar to other BITs and even to the NAFTA Agreement.

549. Claimants further observe that, albeit they are not mandatory, the Guidelines on
the Treatment of Foreign Investments are also to be considered (CUL-36). Their purpose
Is to promote investments. They are a complement to bilateral or multilateral treaties.
Prior arbitration decisions, although they lack the force of precedents, determine general
principles of law, which are sources of international law.

550. Claimants also note that Article X(5) of the BIT further refers to the domestic law
of the host country. Claimants abided at all times by the applicable domestic law. This is
why they ended up with a 47.4122% share in AGBA. The law of the Argentine Republic
establishes that agreements are meant to be fulfilled. This principle was breached. The
rates were frozen at one third of their value. Even after almost nine years, the situation
has not been remedied. The application of domestic law has clear boundaries. The Arbi-
tral Tribunal is not a domestic court, charged with the question whether the measures
taken complied with domestic law. The issue is now whether they constitute a breach of
the BIT. Claimants add, however, that the acts and omissions giving raise to these claims
not only breached the BIT but also the National Argentine Constitution.

551. The rules and principles of international law represent another limit to the appli-
cation of domestic law. Under Argentina’s constitutional system, treaties prevail over
domestic law. This had been acknowledged since a Federal Supreme Court of Justice
decision in 1992.

552. In sum, Claimants contend that the BIT has been breached, as well as principles
of international law, and further the domestic laws of the Argentine Republic.

553. Respondent also relies on Article 42(1) of the ICSID Convention and agrees that
the agreement therein referred to is contained in Article X(5) of the BIT. Claimants ac-
cepted this provision by invoking the BIT in order to bring their claim. Therefore, the
Tribunal must apply the BIT, Argentine law and the general principles of international
law applicable to the particular matter.

554. Respondent contends, however, that Claimants’ statement that the application of
the provisions and principles of the BIT is essential to resolve the dispute is wrong.
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555. Firstly, the Tribunal must apply international law. This entails applying not only
the BIT, but also international law in general. A BIT is not a set of self-contained rules.
This is precisely what Article X(5) states when referring to the provisions of international
law, which include such provisions of international imperative law as may be applicable.

556. Secondly, Article X(5) establishes that the Tribunal must apply the law of the Ar-
gentine Republic. This provision implies the contracting parties’ consent to decide con-
troversies resulting from violations of other international law rules or the Argentine do-
mestic law. Domestic law is the legal system to which the investor submits voluntarily.
Argentine law has the essential function of defining which rights were vested in Claim-
ants. General international law does not accurately define the concepts of contract, action,
patent, etc. This is provided for by domestic law. These rights, once defined, are protected
by certain rules of international customary and treaty law.

557. The BIT, Argentine law and general international law must be applied jointly and
harmoniously. The Tribunal must apply these different sources of law in such a way that
none of them nullifies the others. The freedom of the host State to enact or change its
laws and regulations in the furtherance of general or specific policies is basically unaf-
fected by BITs.

558. The Tribunal notes that Article X(5) of the BIT clearly states the principle that the
claims submitted to this Tribunal are to be decided on the basis of the provisions of the
BIT. This does not exclude, however, that certain particular matters that are relevant to
the requirements related to claims brought under the BIT have to be determined in con-
junction with (*and”) other sources of law, as they are mentioned in Article X(5) and
declared to be applicable “where appropriate.” It may also be noted that on certain par-
ticular items, the BIT refers to national law, i.e. relating to the content and scope of the
rights corresponding to the various categories of assets (Art. 1(2)), and in referring to
“investments in accordance with the legislation of the country receiving the investment,”
which means the domestic law of the State Party where the investment has been made
(Art. 11(1), HI(1), V). It also refers to matters governed by general international law (Art.
VII(1)).

B. Article V of the BIT and the standard on fair and equitable treatment

1. Claimants’ position

559. Claimants start by explaining that the duties set out in Articles Il and IV of the
BIT are closely intertwined. They regulate essential rights of the foreign investor, i.e. (i)
the right of the investment to be free from obstruction by unjustified or discriminatory
measures (see Art. 111) and (ii) the right of fair and equitable treatment, such treatment
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being no less favorable than that accorded by each Party to investments made in its terri-
tory by investors of a third country (Art. IV). These Articles are preceded by another one
entitled “Promotion and admission,” and they are all part of a BIT executed “for the Pro-
motion and Reciprocal Protection of Investments.”

560. Claimants recall that the successful privatization campaign in Argentina gave rise
to a significant improvement of the public services to which the foreign capital was allo-
cated. The Regulatory Framework set up by the Province was very attractive for investors.
The requirement of protection as included in the fair and equitable treatment test was also
applicable once the investments had been made. The fair and equitable treatment standard
and the right to full protection and certainty must be viewed as a whole and cannot be
interpreted in isolation. Such protection and treatment was precisely what Argentina has
not applied to Claimants’ investments.

561. The Regulatory Framework contained a set of guarantees designed to provide se-
curity to any diligent investor, including the necessary mechanisms to ensure that tariffs
were reasonable and that, even faced with monetary crises, tariffs were maintained at
adequate levels to cover for service costs and a rate of return, thus preserving the eco-
nomic and financial equilibrium of the Concession. Claimants also recall that the
Schroders’ Report of July 1998 said that the key attractions of the proposed transfer of
services to prospective investors include a stable and attractive investment environment
in Argentina and the Province.

562. Claimants’ claim in this proceeding is based on the fact that the good will shown
by the State at the onset of the privatization process was not maintained throughout the
lifetime of an investment made for the long-term. In the case of AGBA it was not applied
either in the initial years after the signing of the Contract. Even before the so-called eco-
nomic emergency, the Grantor and the Regulatory Agency had adopted measures that
negatively affected the investment. When the emergency was declared, the Province
chose to eliminate the tariff adjustment methods intended to adjust tariffs in times of cri-
sis. The claim is based on the acts or omissions of the Argentine Government and the
Province that perpetuated and aggravated the effects of the emergency on AGBA and its
shareholders denying any possibility to restore the economic-financial equilibrium of the
Concession.

563. Claimants were substantially deprived of the return on their investment before a
tenth of the term of their investment had gone by. As a result of the measures that pesified
tariffs at a USD 1 = ARS 1 rate and froze them, they lost any chance of obtaining the
reasonably expected results that would have resulted from tariffs adequate to cover the
costs and generated a reasonable return. Barely more than a year after these events they
found themselves before a substantial amendment of the Regulatory Framework. The
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New Regulatory Framework called for a renegotiation process, but this remedy was fol-
lowed by the Grantor as if it were nothing than a mere formality, while it still maintained
all the duties binding upon the Concessionaire. This situation was then aggravated by the
termination of the Contract shortly after one fifth of the term of the Concession had gone
by. With that, the situation became final and hopeless. Moreover, AGBA has clearly been
discriminated when compared to ABSA.

564. The protection for fair and equal treatment under Article 1V of the BIT is an ab-
solute standard that applies to each investment in its own concrete situation. Unlike a
national treatment or a most favored nation clause, it does not depend on the treatment
accorded to other investments. The standard must be applied in absolute terms. The fair
and equitable treatment standard is an objective standard that does not require bad faith
on the part of the host State. It is not connected to domestic treatment. Such treatment
might be admissible under domestic law, but this does not rule out a case of unfair and
unequal treatment under the BIT. A State must accord such treatment to foreign invest-
ments even if its own nationals are denied such treatment. States must comply rigorously
with the fair and equitable treatment duty.

565. Claimants also assert that the standard goes beyond customary international law
and exceeds the scope of the minimum treatment standard. Today, in order to qualify an
act as unfair and inequitable, it is no longer necessary for the act at issue to be done in
bad faith or amount to an insult (as this was stated in the Neer case in 19262°%). That
minimalistic approach has been replaced by a flexible standard left to the discretion of
the Arbitral Tribunal.

566. While the terms “fair” and “equitable” are somewhat vague, this does not mean
that the standard as a whole is devoid of any substance. As stated by the Mondev Tribunal,
what is fair and equitable cannot be judged in the abstract; it must depend on the facts of
the particular case.?

567. Relying on several arbitral awards, Claimants point to the decision of the National
Grid Tribunal, stating that the fair and equitable treatment standard protects the reasona-
ble expectations of the investor at the time it made the investment and which were based
on representations, commitments or specific conditions offered by the State concerned.2%®
When applying this standard, the Tribunal is requested to consider the particular details
of the guarantees offered at the time the investment was made and the unjustified and
futile procrastination of the renegotiation process.

201 | [FH. Neer and Pauline Neer v. United Mexican States, Award of October 15, 1926 (CUL-50, ALRA
200).

202 Mondev International Ltd v. United States of America, ICSID/ARB(AF)/99/2, Award of October 11,
2002 (CUL-49).

203 National Grid P.L.C. v. Argentine Republic, Award of November 3, 2008 (CUL-45, ALRA-219)
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568. Although the situation in the case of the AzURIX concession was not as serious as
for AGBA, the Tribunal dealing with that concession has concluded that the actions un-
dertaken by the Provincial authorities reflect a pervasive conduct of the Province in
breach of the standard of fair and equitable treatment.?%* The Tribunal also explained that
this standard is an objective one, unrelated to the question whether the Respondent has
any deliberate intention or bad faith in adopting its conduct. The standards agreed upon
in the BIT presuppose a favorable disposition towards foreign investments, including a
pro-active behavior of the State to encourage and protect it. In the Azurix proceedings,
Respondent cited AGBA’s Concession as an example of poorer performance compared
to Azurix. AGBA was also forced, as Azurix was, to declare the termination of the Con-
cession due to breach by the Grantor and, in this case as well, the Province sought to
anticipate itself by terminating the contract on the grounds of alleged breaches by the
Concessionaire. When comparing the circumstances relating to the operation of the two
concessions, if the fair and equitable treatment standard was breached in the Azurix case,
no other conclusion may be reached in the case of CABB and URBASER.

569. In the Suez/Agbar/Interagua case, the concession had been granted in 1995 in the
Province of Santa Fe and was redeemed by the State in January 2006. In its Award of
July 30, 2010, the Tribunal concluded that “the Province’s actions in refusing to revise
the tariff according to the legal framework of the Concession and in pursuing the forced
renegotiation of the Concession Contract contrary to that legal framework violated its
obligations under the applicable BITs to accord the investments of the Claimants fair and
equitable treatment.”?% In the parallel case of Suez/Agbar/Vivendi, the same Tribunal
came to the same conclusion, with the difference that the first breach of Respondent was
fixed on January 6, 2002, when the emergency law was enacted.?%® The concession in this
case was terminated in March 2006 and this triggered the termination of AGBA’s con-
cession three months later. In both decisions, the Arbitrator Nikken, writing a separate
opinion, agreed that there had been a breach of the fair and equitable treatment standard,
but considered that the renegotiation process itself did not entail such a breach.

570. The Tribunal seized with the National Grid case concluded quite similarly “that
the Respondent breached the standard of fair and equitable treatment because: (a) it fun-
damentally changed the legal framework on the basis of which the Respondent itself had
solicited investments and the Claimant had made them, (b) no meaningful negotiations
took place for the two years that passed between the adoption of the Measures and the
sale of Transener’s shares by the Claimant.” Despite the fact that this case concerns a
different public service, there was a substantial amendment of the regulatory framework

204 Azurix v. Argentine Republic, ICSID/ARB/01/12, Award of July 14, 2006 (CUL-13, ALRA-132).

205 Syez, Sociedad General de Aguas de Barcelona S.A., and Vivendi Universal S.A. v. Argentine Republic,
ICSID/ARB/03/19, Decision on Liability of July 30, 2010 (CUL-5, ALRA-239)

206 Syez, Sociedad General de Aguas de Barcelona S.A., and InterAgua Servicios Integrales del Agua S.A.
v. Argentine Republic, Decision on Liability of July 30, 2010, ICSID/ARB/03/17 (CUL-8, ALRA-240).
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and a lack of a serious and realistic renegotiation process. The Tribunal took into consid-
eration the special circumstances prevailing at the time in the Argentine Republic, and
concluded that the investor cannot be completely isolated from the circumstances of the
country in December 2001 and the following months. The Tribunal limited, however, the
liability exemption to the time between January 6 and June 25, 2002.

571. Claimants then explain more specifically that one of the important signs of the
concept of fair and equitable treatment is the principle of transparency and legitimate
trust as one of the core elements. If a State has taken measures that may affect an investor,
it must be analyzed whether they have an impact on the reasonable expectations of the
investor.

572. The CME Tribunal stated that in this particular case the obligation of fair and
equitable treatment had been breached “by evisceration of the arrangements in reliance
upon with the foreign investor was induced to invest.”?%’ In the Metalclad case, the Tri-
bunal held that “Mexico failed to ensure a transparent and predictable framework” and
that the circumstances demonstrate “a lack of orderly process and timely disposition in
relation to an investor of a Party acting in the expectation that it would be treated fairly
and justly in accordance with the NAFTA.”?% In the Tecmed case, the Mexican authori-
ties refused to renew the authorization to operate two years after the investment had been
made. The Tribunal found that the good faith principle required providing to international
investments “treatment that does not affect the basic expectations that were taken into
account by the foreign investor to make the investment.” The investor expects the host
State to act “so that it may know beforehand any and all rules and regulations that will
govern its investments.”?% This Award has found an echo in the Saluka Award.?°

573. Ifthe Tecmed Award provided that transparency had to allow the investor to know
in advance not only the rules and regulations but also the policies pursued by such regu-
lations, it is clear that the Province and the Federal Government are far from offering such
transparency. Claimants could not expect that the Concessionaire’s power to set tariffs
consistent with service provision would be as seriously affected as it was. Later, they
suffered the serious consequences deriving from the change in the Regulatory Framework
whose acknowledged purpose was to provide legal coverage to state-managed companies.
Finally, they were faced wholly unexpectedly by the use by the Grantor Province of the
termination device, which served repossession or confiscation of the Concession, and
which invoked alleged breaches based on no ground and for which the Concessionaire

207 CME Czech Republic B.V. v. Czech Republic, Partial Award of September 13, 2001 (CUL-56).

208 Metalclad Corporation v. The United Mexican States, ICSID/ARB(AF)/97/1, Award of August 30, 2003
(CUL-57)

209 Técnicas Medioambienteales Tecmed S.A. v. The United Mexican States, ICSID/ARB(AF)/00/2, Award
of May 29, 2003 (CUL-58, ALRA-15).

210 saluka Investments BV v. The Czech Republic, Partial Award of March 17, 2006 (CUL-59, ALRA-137).
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never received a single sanction. Thus, the Province used the legal instrument of termi-
nation for an entirely different purpose from that for which it was created.

574. Other Tribunals resorted to the Tecmed Award to see what is to be understood by
transparency. One of them is the Azurix Tribunal.

575. Two other cases are Suez/Agbar/Vivendi and Suez/Agbar/Interagua. In the first
case, the Tribunal emphasized the need to assess the investor’s trust based on objective
criteria. It noted that arbitral tribunals have increasingly taken into account the legitimate
expectations that a host country has created. A “host government through its laws, regu-
lations, declared policies, and statements creates in the investor certain expectations about
the nature of the treatment that it may anticipate from the host State.” After analyzing the
criticism made by the MTD Annulment Committee to the Tecmed Award, the
Suez/Agbar/Vivendi Tribunal insisted on the need to ground the investor’s expectations
on Laws and regulations of the host country. This was all the more so of great importance
as in the particular case, concerning an investment in the water and sewage system of
Buenos Aires, Argentina “deliberately and actively sought to create those expectations in
the Claimants and other potential investors in order to obtain the capital and technology
that it needed to revitalize and expand the Buenos Aires water and sewage system.” The
same Tribunal concluded that the Concession Contract and the legal framework of the
Concession “set down the conditions offered by Argentina at the time the Claimants made
their investment,” in such a way that they could have a legitimate, reasonable and justified
expectation that “Argentina would respect the Concession Contract throughout the thirty-
year life of the Concession.” In this respect, it was noted that: “Like any rational investor,
the Claimants attached great importance to the tariff regime stipulated in the Concession
Contract and the regulatory framework.”

576. If the companies that invested in Aguas Argentinas had legitimate reasons to trust
in the continuance of the regulatory framework and tariff system under which they had
invested, the same can be said, at least, about CABB and URBASER when they decided to
invest in AGBA.

577. In reply to Respondent’s submissions Claimants note that the scope that the Re-
spondent ascribes to the standard of fair and equitable treatment is far narrower than that
generally acknowledged. The Argentine Republic’s position is that the FET reflects the
minimum standard of customary international law. The threshold for finding that a breach
occurred is high. In support of such position, the Respondent essentially relies on a partial
and biased interpretation of developments in arbitration proceedings under Section 1105
of the NAFTA. Such interpretation is not correct, and even if it would, it would not be
applicable to the Spain-Argentina BIT.
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578. Under this BIT, the fair and equitable treatment standard is broader than the min-
imum standard of treatment. Several legal scholars have held that the fair and equitable
treatment standard affords greater protection in cases as the one at hand and that fair and
equitable treatment describes a higher standard that is additional to the customary law
minimum standard. The existence of a privatization process and of a commitment to
maintain a certain tariff level are generally underscored as conclusive elements to deter-
mine the existence of legitimate expectations formed by the investor with regard to the
preservation of its rights. The failure to meet such commitments constitutes a breach of
the obligation to afford the investment fair and equitable treatment.

579. The reference to the BG Award is entirely fitting.?!! The relevance of the offer of
an attractive regulatory framework and of tariffs (denominated in US dollars) that secured
a certain rate of return on investment is highlighted; and it is proven how the Argentine
Republic violated those expectations through the pesification and, thus, breached its ob-
ligation to afford the investment fair and equitable treatment. As the Award explains,
when the situation of currency devaluation materialized, Argentina fundamentally mod-
ified the investment Regulatory Framework that was meant to apply precisely in a situa-
tion of currency devaluation and cost variations. Thus, Argentina reversed commitments
toward the investor when the latter relied the most on its legitimate and reasonable ex-
pectations of a stable and predictable business and legal investment environment.

2. Respondent’s position

580. Respondent’s basic stand is that the fair and equitable treatment standard reflects
the minimum standard of customary international law. Fair and equitable treatment is not
a new and autonomous standard of conduct. There is no conclusive evidence to the effect
that such was the intention of State parties when entering into BITs. Arbitrator Nikken
explains this in its separate opinion to the Suez Awards (ALRA-180).

581. The approach of placing the fair and equitable treatment standard on an equal
footing with the minimum standard under international law has been adopted by various
States and by decisions rendered by international courts and tribunals, as well as legal
authors. This standard is closely related to the concepts of reasonableness and proportion-
ality as established in the Neer case. The Tribunal in the Glamis case adopted the same
position.t?

582. Even though that standard reflects the state of the evolution of customary interna-
tional law, the threshold for considering that there has been a violation of the standard
remains high. Many tribunals have limited the standard to situations where the conduct
of the host State was deemed to be, for example, grossly unfair or arbitrary. The acts that

211 BG Group Plc v. The Republic of Argentina, Final Award of December 24, 2007 (CUL-96, ALRA 218).
212 Glamis Gold Ltd v. United States of America, Award of June 8, 2009 (ALRA-201, CUL-63).
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give rise to a violation of the standard are those that, weighed against the given factual
context, amount to a gross denial of justice or manifest arbitrariness falling below ac-
ceptable international standards.

583. Claimants are mistaken when they seek to give the decisions rendered by some
tribunals the meaning of turning the fair and equitable treatment into something different
from the standard designed by the States. Claimants’ allegation that the fair and equitable
treatment had become a “flexible standard left to the discretion of the Arbitration Tribu-
nal” is extremely dangerous.

584. The Tecmed Award cited by Claimants has been the subject of serious challenges.
So by the MTD Annulment Committee, stating that a tribunal which sought to generate
from an investor’s expectations a set of rights different from those contained in or en-
forceable under the BIT might well exceed its power.?*3

585. Inresponse to Claimants’ arguments, Respondent explains that when a term used
in a treaty has a given meaning which is recognized under customary international law,
the reference to customary law is the “ordinary meaning” of that term. Thus, the ordinary
meaning of fair and equitable treatment directly refers to the minimum standard of treat-
ment under customary international law. The general rules on treaty interpretation allow
the fair and equitable treatment standard to be placed on the same level as the minimum
standard under international law. They also ban the incorporation of the expectations of
investors and the stability of the regulatory framework into the fair and equitable treat-
ment standard.

586. Fair and equitable treatment does not warrant a broad interpretation whose main
purpose is the protection of the expectations of the investor. The latter concept is not
mentioned in the BIT or in any other BIT signed by the Argentine Republic. Moreover,
fair and equitable treatment does not amount to a guarantee of profitability for foreign
investors. The reference to the “object and purpose” of the BIT does not allow a connec-
tion to be established between the fair and equitable treatment standard and the expecta-
tions of investors either. The BIT does not mention either the “legitimate trust” invoked
by Claimants who fail to explain what they mean by that term.

587. Claimants object to the Argentine Republic’s reliance the interpretation of the fair
and equitable treatment standard under Article 1105 of the NAFTA-Agreement. Re-
spondent maintains that the absence of a clarification as the one contained in NAFTA
Article 1105 does not change the ordinary meaning of the terms as contained in treaties
not containing such explanation. The fair and equitable treatment standard has also been

213 MTD Equity Sdn Bhd. & MTD Chile S.A. v. Chile, ICSID/ARB/01/7, Decision on Annulment of March
21, 2007 (ALRA-205).



154

equated with that minimum standard by decisions made by international investment arbi-
tration tribunals relying upon other treaties.

588. The fact that the standard reflects the evolution of customary international law
does not mean that it includes the elements of fair and equitable treatment specified by
Claimants, such as the expectations of investors or the stability of the regulatory frame-
work. The acts giving rise to a breach of the standard are those which, when weighed
against the given factual context, amount to manifest arbitrariness, discrimination, a gross
denial of justice, or a lack of due process leading to an outcome which offends judicial
propriety.

589. The incorporation of the expectations of investors into the content of the fair and
equitable treatment standard is not derived from an interpretation which is consistent with
the “ordinary meaning” of the terms “fair and equitable treatment.” As explained by Pro-
fessor Kingsbury, treating “legitimate expectations” as almost a freestanding basis of li-
ability is not supported by the text of most BITs.?* The fair and equitable treatment stand-
ard does not require that the domestic legal system of the host State be kept unchanged.
As stated by the Expert, the idea that legitimate expectations and therefore the fair and
equitable treatment, imply the stability of the legal and business framework may not be
correct if stated in an overly-broad and unqualified formulation.?®

590. Respondent reiterates that fair and equitable treatment does not offer any guaran-
tee of stability of the business investment environment. Bilateral investment treaties are
not insurance policies against bad business. They were not designed to offer any guaran-
tee of profitability to foreign investors. Arbitral tribunals must take care of the special
situation of a government which has core responsibilities that continue and are not ex-
cluded by the BITs. Claimants expect the Tribunal to apply the fair and equitable treat-
ment standard in isolation of the context in which the emergency measures allegedly con-
trary to that standard were adopted.

591. Claimants seek to invoke a right to the immutability of the Regulatory Framework.
However, the fair and equitable treatment standard is not an insurance policy against bad
business, and BITs were not designed to offer guarantees of profitability to foreign in-
vestors. As the Total Tribunal stated, the State Parties to a BIT do not by their signature
relinquish their regulatory powers nor limit their responsibility to amend their legislation
in the normal exercise of their prerogatives and duties.?'® As stated by the Continental
Tribunal, the stability of the legal framework applicable to investments is not a legal

214 Kingsbury, para. 20.

215 |hid., para. 24.

216 Total S.A. v. Argentine Republic, ICSID/ARB/04/01, Decision on Liability of December 27, 2010
(ALRA-210).
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obligation in itself for the parties to the BIT.?!” And the EDF v. Romania Tribunal con-
cluded that the fair and equitable treatment standard does not imply the virtual freezing
of the legal regulation of economic activities, in contrast with the State’s normal regula-
tory power and the evolutionary character of economic life.?8 Accordingly, the Parker-
ings Tribunal held that save for the existence of an agreement, in the form of a stabiliza-
tion clause or otherwise, there is nothing objectionable about the amendment brought to
the regulatory framework existing at the time an investor made its investment.?°

592. Claimants’ attempt to have the fair and equitable treatment standard reduced to an
absolute obligation to protect an investor’s expectations as regards profits assumed under
any circumstances, even in the case of negligence on the part of the investor itself or a
third party, is contrary to reason and legally inadmissible. The Total Tribunal explained
that the context of the evolution of the host economy, the reasonableness of the normative
changes challenged have to be taken into account. It also held that the changes to the gas
regulatory framework brought about by the measures taken have to be judged in the con-
text of the severe economic emergency that Argentina was facing in 2001-2002. The Suez
Tribunal ruled that one must not look single-mindedly at the Claimants’ subjective ex-
pectations. The Tribunal must rather examine them from an objective and reasonable
point of view: What would have been the legitimate and reasonable expectations of a
reasonable investor about a proposed water and sewage concession investment that was
to continue over a period of thirty years in Argentina, in view of the concession’s legal
framework and bearing in mind the country’s history and its political, economic, and
social circumstances? A suitable approach would be to strike a balance between Claim-
ants’ legitimate expectations and the Argentine Republic’s power to issue regulations for
reasons of public order. That was the approach followed by the Saluka Tribunal when
stating that no investor may reasonably expect that the circumstances prevailing at the
time the investment is made remain totally unchanged.

593. At the time of the bidding process, Argentina had always referred to the economic
and social situation prevailing in the country in late 1999. The particular circumstances
surrounding the Concession had been communicated to the Bidders, in particular through
the Schroders Report. Thus, the Bidders were told that this was a high-risk Concession
that required significant investments and had a low coverage level and very low collecta-
bility rates. It was also explained that the people to whom services were provided in this
area had extremely limited financial resources and thus were severely affected by the
economic, social and institutional crisis that struck the Argentine Republic. All these

217 Continental Casualty Company v. Argentine Republic, ICSID/ARB/03/9, Award of September 5, 2008
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risks were not only disclosed to the Bidders, but they were also evidenced by the lack of
Bidders and the low sum for which the Concession was awarded.

594. The determination of a breach of the obligation of the fair and equitable treatment
standard by the host State must be made in the light of the high measure of deference that
international law generally extends to the right of domestic authorities to regulate matters
within their own borders. It is understood that the investor can expect that the host State
implements its policies bona fide by conduct that is, as far as it affects the investors’
investment, reasonably justifiable by public policies. The evolution of the law of the host
State is part of the environment in which investors act. International law recognizes that
an investor accepts to become subject to the laws of the host State and it assumes the risk
that there may be subsequent modifications to the regulations or that new measures may
be adopted. The Parkerings Tribunal stressed that any businessman or investor knows
that laws will evolve over time. The fair and equitable treatment standard requires good
faith, transparent, reasonable treatment, free from arbitrariness and discrimination, and it
does not protect any expectations that there will be absolute stability of the legal and
commercial framework. The economic and social environment of a host State is relevant
to such determination. In this regard, the State’s leeway to issue regulations for reason of
public order or interest is to be taken into account.

595. Even if alleged legitimate expectations of investors are to be included in the fair
and equitable treatment standard, it cannot seriously be argued that the creation of the
Investment Development Agency or the publication of its report gave rise to any legiti-
mate expectations on the part of Claimants in this case. Those events took place years
before the alleged investment, were not aimed at Claimants and did not contain specific
commitments with regard to AGBA’s Concession. Likewise, the statements of the Pres-
ident of the Republic cannot possibly create such expectations. In addition, they did not
contain any specific commitment relating to Claimants.

596. Furthermore, Claimants maintain that since the legitimate expectations of Aguas
Argentinas and Azurix were allegedly frustrated, as held by the tribunals seized with
their cases, this Tribunal must conclude that alleged legitimate expectations of Claimants
in this case were violated as well. Claimants’ conclusion lacks any legal basis and does
not distinguish these arbitrations from the present one. The concessions were different
from each other. In the first place, the time is different. The concessions relating to the
different Aguas companies were awarded in 1993 and 1995, that is between 4 and 6 years
before the Concession was awarded to AGBA. It was in 1998 when Argentina began to
experience an economic recession. It was in that context that Claimants decided to make
the alleged investment, in a region where the population had an extremely low socioeco-
nomic and educational level. Thus, the context of recession and the specific characteris-
tics of the concession area show that Claimants’ alleged expectations could not have been
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the same as those that the investors of the other concessions may have had. What is dif-
ferent is in particular the fact that the characteristic feature of Region B was that it was a
high-risk Concession, covering one of the poorest areas in Argentina. This was reflected
in extremely low coverage levels of water and sewerage services. It was essential for the
awardee to fulfill its obligations to expand the service and make investments in line with
the goals and objectives set forth in the Contract. This was not the case in any of the other
concessions. In addition, the Azurix arbitration did not involve the emergency measures.
The termination of the contract took place almost at the same time as the declaration of
emergency.

597. As Claimants recognize as well, this Tribunal has the duty to consider the circum-
stances of the instant case. In referring to Law No. 25561, Claimants do not maintain that
it violated their legitimate expectations, but rather that it betrayed their “trust,” a situation
which was aggravated by the unjustified delay in a renegotiation process that was never
conducted seriously and with a sense of reality by the Grantor. The BIT contains no ob-
ligation to protect the “trust” of investors. In any case, it was the Province’s trust that was
actually betrayed, as it trusted the Concessionaire to make all the required expansions
and investments to improve the situation of the population in Region B.

598. As explained in the Suez case, there does not exist a principle of economic-finan-
cial equilibrium. And even if such principle had existed, the Concession Contract was
disrupted by the Concessionaire in mid 2001, prior to the adoption of the emergency
measures. The reasons invoked at that time were the “unforeseeable” uncollectability
level recorded and difficulties to obtain financing. Given that the Concessionaire was
never able to obtain the required financing, its expenses were lower than those originally
provided for, since it did not have to repay loans it did not obtain. And as many of the
required investments were not made, its costs were reduced. The drop in collectability,
which was due to mistakes in management, also had an impact on the economic-financial
equation of the Concession. The main costs of water and sewerage concessions are those
relating to power and wages; these two items remained virtually unchanged after 2001.
Therefore, any tariff increase would have translated into extraordinary profits for the
Concessionaire, while the actual income of the users, and thus their payment capacity,
decreased rapidly. In any event, one of the distinctive features of the Concession is the
reference to “strict compliance with the applicable service quality and expansion goals”
as stated in Section 12.1.1 of the Contract. This means that the tariffs were directly de-
pendent upon the “strict compliance” with investment commitments. Therefore, AGBA’s
aspiration to obtain significant increases in tariffs, after it had announced long before the
outbreak of the crisis that it would not make the agreed upon investments was particularly
inadmissible. Claimants also refer to an alleged guarantee regarding the denomination of
tariffs in US dollars. However, the only reference to the invoicing of tariffs in Argentine
pesos and its relevant conversion was contained in Section 20 of Annex N, where it was
stated that the exchange rate set forth in the Convertibility Law No. 23928 would be
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applied, adding “or any other legal provision as may replace it as of the closing of the
invoicing procedures.”

599. The crisis experienced by Argentina altered the conditions under which AGBA’s
Concession had been awarded, which — in any event — had already been frustrated owing
to AGBA’s announcement that it would not make the agreed upon investments in May
2001. In the face of the crisis, neither the Regulatory Framework nor the Concession
Contract provided for appropriate mechanisms for maintaining or restoring the balance
between the agreed upon contractual rights and obligations, or for safeguarding the rights
of service users. As a result, a contractual renegotiation was required for the purpose of
adapting the regime to the new economic and social context. Under those circumstances,
linking the future evolution of tariffs to the exchange rate between Argentine peso and
the US dollar (i) was inapplicable given the collapse of the convertibility regime and the
dramatic devaluation of the Argentine peso vis-a-vis the US dollar, (ii) would have anni-
hilated the fair and reasonable tariff principle, and (iii) would have severely harmed the
Province, the Concessionaire and the users. As a consequence, the contractual provisions
relating to the calculation of tariffs in US dollars, the adjustment based on foreign indexes,
and tariff reviews, became obsolete and inapplicable due to the change of the economic
system. Therefore, the restructuring of the Concession Contract was precisely aimed at
maintaining and preserving the abovementioned principles of the tariff regime.

600. Claimants seek to argue that there was no proper renegotiation. This is incorrect.
In spite of the breaches committed by the Concessionaire prior to the crisis the Province
made its best effort to carry on with the renegotiation. The main goal during this process
was to adjust the Concession Contract, to the extent possible and by mutual agreement,
S0 as to preserve the provision of the basic drinking water and sewer services and the life
of the Contract. Throughout the renegotiation process, the Province made significant ef-
forts in relation to the economic-financial equation of the Contract, especially by refrain-
ing from sanctioning the Concessionaire for its breaches.

601. The Province included a detailed list of the grounds for termination of the Con-
cession Contract in Decree No. 1666/06. The termination was thus justified and could
not hurt Claimants’ legitimate expectations because it was implemented in accordance
with the terms of the Contract. The fact that a number of water concessions were re-
nationalized is not a mere matter of “politics” as contended by Claimants. As a matter of
general experience, it can be said that part of the goals set in the privatization of water
and sewage concessions were never met and this led to the termination of contracts. A
report by the Inter-American Development Bank refers to the failure of water concessions
in Latin America as being caused by Concessionaires committing condemnable acts dur-
ing the performance of the contracts. Moreover, there is a global tendency to re-nation-
alize water and sewage concessions.
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602. The Province had to guarantee the continuation of the basic water supply to mil-
lions of Argentines. The protection of this universal basic human right constitutes the
framework within the Claimants had to frame their expectations and should still do so.

3. The Tribunal’s findings
a. Extreme positions

603. The Tribunal finds appropriate, as a first step, to carve out extreme positions that
are beyond any reasonable understanding of the fair and equitable treatment standard and
not reflecting convincingly what belongs to largely prevailing opinions and case law.

604. On the one hand, there is no sufficient ground to assert that the many fair and
equitable treatment clauses retained in so many BITs, including the BIT applicable in the
instant case, have no other or additional purpose than to declare applicable the standard
as retained under customary international law in the first half of the 20™" century. In any
event, Article X(5) makes clear that the fair and equitable treatment clause of the BIT
must be understood by reference to general principles of international law. This includes
a reference to the whole of international law and not to a specific part of it.

605. Even if reliance on customary international law should prevail, it would still have
to be examined whether this law has not been progressively developed towards a broader
standard of investor protection, based on the legal practice and opinio juris related to
international investment law. Under customary international law, this was a standard ap-
plicable in the relations between States. When applied to investors, it has the potential of
taking a different meaning. Nonetheless, a certain restraint is advisable in light of the fact
that the sources of law governing the interpretation of the standard of fair and equitable
treatment under the BIT, like any other provisions of this treaty, are those mentioned in
Article X(5). This provision refers to general principles of international law; no further
weight is given to investment arbitration practice as sources of law, which is compatible
with the prevailing practice under the ICSID system that does not provide its Awards with
precedential value.

606. On the other side of the spectrum, Claimants understand the fair and equitable
treatment standard and its possible expression by terms like “legitimate expectations” as
identical or coming close to the legal undertakings that are the basis of the investment
made in the particular case. If such an approach would be adopted, the fair and equitable
treatment standard would be commuted practically into the set of legal rights and obliga-
tions agreed upon between the investor and the host State or any other authority under its
control. Respondent’s question as to the legal source of such an understanding is perti-
nent.
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607. In the instant case, such position would have the effect of placing the investor’s
contractual rights deriving from the Concession Contract under the umbrella of the fair
and equitable treatment clause. In this respect, Claimants’ position is not free from any
ambiguity. Indeed, while Claimants firmly stated that they are not claiming before this
Tribunal contractual rights arising out of their involvement in AGBA, they also contend
that they have legitimate expectations that their contractual rights will be protected and
preserved. The fair and equitable treatment clause is not a guarantee for the contract’s
stability for the investor.??’ The opposite understanding would also enter in conflict with
the generally shared opinion that an investment includes by definition a certain amount
of risks.

608. Moreover, when Claimants’ view would prevail, the “legitimate expectations” of
the investor, based on what it decided as being pertinent for its choice to proceed with the
investment, would become part of the conditions underlying the protection guarantee of
a key provision of the BIT and, more significantly, part of the definition of the content
and the scope of the host State’s liability. The BIT’s Contracting States would thus have
their responsibilities under the treaty put at variance depending on the investors’ view of
what they thought to be the foundations of their decision to invest. Such a concept finds
no support in the BIT applicable in the instant case or in most other BITs despite some
marginal arbitral decisions affirming the investors’ views as prevailing in light of the
required “promotion” of foreign investments.

b. Positions lacking substance

609. Inasecond step, the Tribunal has to move away expressions and concepts that are
supposed to convey a certain meaning of the standard, while in fact, they do not.

610. This is shown by the expression “minimum standard,” which is ambiguous when
the legal foundation of such standard is not identified simultaneously. Any standard is a
“minimum” compared to any other “broader standard.” Such term makes sense only when
put in relation to the body of law capable of demonstrating the standard itself. Theoreti-
cally, any solution other than a standard identical to a “maximum” expected by the inves-
tor on the basis of the undertakings agreed upon in the particular case could be qualified
as a “minimum.” While this does not make much sense, there is no indication given by

220 While Claimants’ tend to disagree with this observation and insist on their expectations to have AGBA’s
contractual rights preserved, a note of skepticism may nonetheless be added to their approach when reading
once again AGBA'’s letter of May 17, 2001, where the Company insisted, in support of its request to have
the expansion goals be temporarily suspended and in reliance on several legal authors, on the Government’s
power “to amend contracts to fulfill their purpose where circumstances change,” in particular in the case of
contracts having a certain significance, such as public service concessions, further quoting an author stating:
“Public convenience calls for the amendment of contracts for the purpose of efficiently satisfying the public
interest.” Claimants’ Expert Bianchi had not included this letter in his examination (TR-E, Day 8, p. 10/4-
21, 41/11-46/13).
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such expression on the way to identify such “minimum.” The term is devoid of substance
to the extent one would seek to understand it in more concrete terms than just saying that
the standard is to be leveled below a “maximum” of rights and expectations an investor
could be attempted to claim. There is only little progress achieved either in stating that
compared to such minimal level, the standard is deemed to be “broader.”

611. There is certainly room for accepting the idea that the fair and equitable treatment
concept must refer or be related to the circumstances of the particular case. Each of the
three words “fair,” “equitable” and “treatment” implies such a component. Nonetheless,
with this in mind, the understanding of the standard is far from becoming useful. When
Claimants explain that the minimal approach under customary international law has been
replaced by a flexible standard left to the discretion of the Arbitral Tribunal, little progress
is achieved for the purpose of identifying the content of such standard. Nothing more
results from the advice given in many Awards that what is fair and equitable must depend
on the facts of the particular case. The meaning of the requirement of fair and equitable
treatment cannot be left for the exclusive discretion of the arbitral tribunal seized with a
particular case. Such an approach would lead to arbitrary divergence between investor
tribunals, which, while not avoidable in all cases, cannot be considered as an inherent
objective of a fair and equitable treatment clause. It would also be in a striking contrast
to the objective of creating a secure environment for investment protection.

612. The fair and equitable treatment clause requires therefore that at least a number of
elements of a standard to be applied are to be determined in such a way that they imply a
certain character of generality of a nature allowing application in investment cases gen-
erally.

C. Basics

613. The fair and equitable treatment standard must be objective, not based on personal
opinions of the arbitrators or personal expectations of a party. Therefore, it must represent
a source of law of a normative character upon which the Parties and the Tribunal can rely.

614. As the fair and equitable treatment standard is framed as an obligation of the host
State, it creates rights for the investor upon which it can rely. These rights ensure the
investor that it will not be faced with acts or omissions of the host State that are outside
the range of fair and equitable treatment. This means as a corollary that events caused by
the host State that are covered by the notion of fair and equitable treatment are not hurting
the investor’s rights nor triggering a host State’s obligation.

615. The next step is therefore to determine the scope of events, acts or omissions on
part of the host State that are not triggering an investor’s right for protection under the
fair and equitable treatment standard and that it has to expect to be faced with. This is
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why the interpretation of this standard is usually focusing on the legitimate expectations
of the investor, covering all acts and omissions of the host State that are embraced by the
fair and equitable treatment standard. The objective is twofold: On the one hand, the host
State complies with its Treaty obligations as long as it operates within the range of events
that the investor had to expect, and on the other hand, the investor relies on a BIT protec-
tion that events not to be expected will not occur, or, if they do, will trigger the host
State’s responsibility. While the Tribunal understands Respondent’s objection that Arti-
cle IV of the BIT does not allow an extensive interpretation covering the “legitimate ex-
pectations” of the investor, the argument is simply subject to the understanding and mean-
ing of the term “legitimate.”

d. The standard is not tied to one set of expectations

616. When considering that some kind of expectations on the investor’s side must be
covered under the protection of the fair and equitable treatment standard, such expecta-
tions cannot be identified as having one single meaning. If this were the case, it would
necessarily mean that the investor’s legitimate expectation would be equal to its own un-
derstanding of the rights as they are protected on the basis of the contract governing its
investment. As stated above, this is not what corresponds to the meaning and the scope
of protection of a fair and equitable treatment clause.

617. In a given situation, more than one solution can meet the threshold of being fair
and equitable. There is a margin between the expectations derived from the contract and
those that the investor had to envisage as still being in the range of being fair and equita-
ble. This is why purely contractual disputes, whatever the solution applied to them, do
not reach the level of becoming critical under the fair and equitable treatment standard
when more than one solution or interpretation can be envisaged and none of them engages
the BIT standard.

e. The standard encompasses the entire legal, social and economic frame-
work

618. The mere focus on the investment contract is too narrow for another reason. The
host State’s commitments and, conversely, the investor’s expectations, are not exclu-
sively related to the investor’s rights under the contract.

619. The investor’s expectations, and their importance in the particular case, are usu-
ally measured on the basis of the contractual commitments undertaken. However, these
contractual rights should not be considered in isolation. They are placed in a legal frame-
work embracing the rights and obligations of the host State and of its authorities, subject
to the protections provided in the BIT. In the Concession Contract in the instant case,
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much emphasis is put on the regulatory power of the Regulatory Agency. AGBA’s share-
holders’ rights and obligations are governed by the applicable law designated by Article
X(5) of the BIT, which includes, where appropriate, the laws of the host State.

620. This legal environment was part of the legal framework governing the Concession
and part of what the investors had to expect as being applicable to them and to their in-
vestment in AGBA. What matters, under the protection based on the fair and equitable
treatment standard, are the modifications, disturbances and disruptions that allegedly oc-
curred during the lifetime of the Concession and that are to be measured against the ex-
pectations the investors had at the relevant time under the coverage of the protection
against unfair and unequal treatment.

621. Moreover, the host State is bound by obligations under international and constitu-
tional laws. Therefore, the host State is legitimately expected to act in furtherance of rules
of law of a fundamental character. The scope of such rules is broad. They cover the State’s
undertaking to promote and secure foreign investments. They also encompass fundamen-
tal principles like due process and acting in good faith. Such principles, and a number of
others of a similar kind, are generally considered as part of the fair and equitable treatment
protection. They are, in other words, comprised in the range of rules that the investor can
legitimately expect as being protected as part of the fair and equitable treatment standard.

622. This means that the investor’s interests are not to be identified as separate and
distinct from the legal framework into which they have been placed upon entering into
the investment. This includes, firstly, the respect for the rights and powers exercised by
the competent authorities as provided for under the Concession Contract and the Regula-
tory Framework. Moreover, other obligations of the host State must prevail over the Con-
tract and are therefore also part of the law applicable to the investment under Article X(5)
of the BIT. In the instant case, this obligation relates to the Government’s responsibilities
under the Federal Constitution to ensure the population’s health and access to water and
to take all measures required to that effect. This was an important objective of the privat-
ization of the water and sewage services, including the investment in this particular case.
When measures had been taken that have as their purpose and effect to implement such
fundamental rights protected under the Constitution, they cannot hurt the fair and equita-
ble treatment standard because their occurrence must have been deemed to be accepted
by the investor when entering into the investment and the Concession Contract. In short,
they were expected to be part of the investment’s legal framework. This does not mean
that they are not subject to the fair and equitable treatment standard. The Government
must exercise such responsibility in a manner that comports with the standard. The inves-
tor may not invoke the protection of its own interests as a prevailing objective, because
these interests were part of a legal environment also covering core interests of the host
State, as protected by sources of law prevailing over the Contract, based on international
or on constitutional law. Recent investment arbitration practice reveals approaches that
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are dealing in a more balanced fashion with the investors’ and the host State’s respective
interests.?2

623. The fair and equitable treatment standard is not focused exclusively on interests
and expectations of a legal nature. It does include the actual social and economic envi-
ronment of the host State, which is also part of the expectations the investor has to
acknowledge when making its business decision.

624. In this respect, Respondent rightly recalls that the Province had to guarantee the
continuation of the basic water supply to millions of Argentines. The protection of this
universal basic human right constitutes the framework within which Claimants should
frame their expectations.

625. ORAB’s Resolution No. 56/02 of August 27, 2002 (CU-102, RA-204) provides a
further illustration of a situation where AGBA’s and its shareholders’ expectations to
have their contractual rights preserved had to be adjusted to prevailing concerns of public
interests that a fair and equitable treatment standard cannot move away. AGBA was in-
structed to suspend any measure of interruption of services with respect to users under
poverty and extreme poverty conditions while the economic emergency persisted. Faced
with AGBA'’s resistance, ORAB had to explain the need and purpose of protecting public
health under Law No. 11820:

“The provision of sanitation public service is essential to the life of the population;
thus, failure to provide this service may bring about serious situations which put
public health in jeopardy, consequently causing a sanitary risk and mostly affecting
vulnerable sectors with an inevitable increase in marginality and social exclusion.

In this respect, the mandatory connection to the service established in Section 8-11
of Law No. 11820 on the regulatory framework is intended to ensure a safe supply
of drinking water, thus dispensing with alternative sources lacking any relevant
control and not only protecting the health of the dwellers of the premises involved
but also fostering any positive externalities for the social environment.

Notwithstanding the foregoing, in the pursuit of a universal sanitation public service
as a right to which all the inhabitants of the province are entitled and safeguarding

221 Cf. Electrabel S.A. v. Republic of Hungary, ICSID/ARB/07/19, Decision on Jurisdiction, Applicable
Law and Liability of November 30, 2012: “While the investor is promised protection against unfair
changes, it is well established that the host State is entitled to maintain a reasonable degree of regulatory
flexibility to respond to changing circumstances in the public interest. Consequently, the requirement of
fairness must not be understood as the immutability of the legal framework, but as implying that subsequent
changes should be made fairly, consistently and predictably, taking into account the circumstances of the
investment.” (para. 7.77) Cf., in similar terms, Parkerings-Compagniet AS v. Republic of Lithuania,
ICSID/ARB/05/8, Award of September 11, 2007, para. 332 (ALRA-206).



165

the rights provided for in the Constitution, this Agency is expected to guarantee the
fulfillment thereof.

Likewise, the purpose of protecting underprivileged users should be similarly guar-
anteed in order to ensure they can exercise their rights and access drinking water
and wastewater public services, thus pursuing the general wellbeing of the popula-
tion; such purpose proves essential to health care, the quality of life and the overall
development of individuals and families.”

f. The investor’s protected expectations

626. In order to go beyond the threshold of violating the fair and equitable treatment
standard, the acts or omissions to be considered must be of some importance. The rights
and expectations of the investor must have been affected in essential parts. Mere minor
disputes, like those identified in Chapter IV as purely contractual, do not meet the thresh-
old of being unfair and inequitable, even if they had adverse effects.

627.  Such important level of interest may result from the trust the investor had in prom-
ises and undertakings made by or on behalf of the host State in support of the investment
and its promotion. When the host State’s representatives were aware or must have been
aware that certain specific commitments or guarantees were decisive for the investor’s
decision to proceed with the investment, the disregard or violation of such undertakings
are generally to be considered as triggering the State’s responsibility under the fair and
equitable treatment standard.

628. A subset of the respect for trust is the investor’s right to be treated with a certain
transparency. While this requirement is often mentioned in arbitral decisions, and has
certainly its value as a principle, its precise facets are unclear. The host State’s handling
of matters in transparency cannot mean that it has to act under complete disclosure of any
aspect of its operation. It rather means that in relation to a foreign investor, the authorities
of the State shall act in a way to create a climate of cooperation in support of investment
activities. Investors must have trust in the host State’s best efforts to sustain their opera-
tion on this State’s territory. Contrary to Claimants’ views, the requirement for transpar-
ency cannot have the meaning that the host State’s treatment of the investment is fixed
once and for all at the very initial stage, and that the investor shall not suffer from any
change of the circumstances in the lifetime of the investment for the reason that such
event had not been transparent from the outset.??? The investor is and must be aware of
the State’s commitment to deal with situations and problems that may emerge over the

222 Claimants rely on documents of the United Nations Conference on Trade and Development (UNCTAD).
It is stated there that fairness requires that the investor is informed about decisions before they are imposed
and that the degree of transparency in the regulatory environment affects the ability of the investor to assess
whether fair and equitable treatment has been made available in a given case (CUL-47).
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time and were impossible to anticipate. The fair and equitable treatment does not provide
for a standard according to which the investor would remain completely isolated and im-
mune from the host State’s endeavors to deal with such situations in complying with pub-
lic interests. If the host State is hit, for instance, by an epidemic threat to the health of a
very large amount of people, it has to take all measures required by the situation even if
this implies hurting investors’ interests, provided that the authorities proceed with defer-
ence to those interests and with the aim to restore their efficient preservation as soon as
the circumstances so allow. What the fair and equitable treatment standard requires is that
the basic expectations of the investor in respect of the fate of its investment are neverthe-
less taken care of by the host State when reacting to unforeseen circumstances. There is
no bar for the host State to act accordingly merely because a situation of public concern
emerged that was not transparent to the investor at the outset.

629. The threshold for a treatment not being fair and equal also results from its intensity
or gravity, both factors being subject to variations in relation to the duration of their im-
pact in the particular case.

630. An unfair or inequitable treatment of such importance must affect the investor’s
expectations in actual terms. The guarantee provided by the fair and equitable treatment
standard protects the investor’s rights and expectations in their content as they existed at
the time the allegedly unfair or inequitable treatment occurred. When the expectations
covered by the fair and equitable treatment protection originated at an earlier moment,
they are protected only as long as they remained the same until the time such treatment
had been applied. Fair and equitable treatment must be measured against the actual state
of the investment prior to the treatment by the host State giving raise to the claim. It
cannot be measured against a hypothetical state of the investment. Nor can damage be
assessed as a consequence of a violation of an obligation based on the fair and equitable
treatment clause when the measure taken had not produced effects corresponding to a
decrease in the investor’s assets or future income. In short, the investor’s protection for
fair and equitable treatment cannot make contracts better than they were, nor can it restore
rights or expectations that the investor has waived or lost due to its own negligence.

631. Another illustration relates to a renegotiation subsequent to a major disruption of
the contractual framework. Such a deal or the method to approach it may, under certain
circumstances, violate the fair and equitable treatment standard. In such a case, however,
this standard is to be reflected in light of the reasonable expectations of the investor in
respect of the involvement of the host State in the negotiation and their possible outcome.
It will not be measured in comparison to the expectations the investor had when entering
initially into the contract, at a time it had no reason to think and consider the occurrence
of such an event.
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632. This also means that a measure that hurts the fair and equitable treatment standard
if applied in the long run may not reach such standard of gravity if removed early enough
before its effects extend beyond the range of what could still be acceptable as fair and
equitable treatment. This is the reason why it is generally accepted that measures that
represent unfair and inequitable treatment prima facie may no longer reach that threshold
if negotiations were suggested and later conducted with the effect of removing or com-
pensating for the consequences of the measures taken initially.

633. These matters are now to be examined further in light of the events that affected
the Concession’s life and that can be divided in three parts, relating to the immediate
effects of the emergency measures taken in 2002 (V11), the attempts for renegotiating the
Concession in 2003-2005 (VI111), and finally the termination of the Contract in 2006 (1X).

VII. The Emergency Measures and their Effects on the Concession
A. The crisis

634. It is common ground that the crisis that lead to the emergency measures taken in
early 2002 started in mid-1998, when the recession became deeper as a result of the Rus-
sian crisis of August 1998 and the devaluation of the Brazilian currency in early 1999.
After October 24, 1999, the then-new President took harsh adjustment measures, includ-
ing the January 2000 tax increase. Sovereign debt was asphyxiating the Government and
increasing the fiscal deficit, raising the risk of a default on debt. In spite of the measures
taken, bank deposits started to pour out in March 2001. In June 2001, the Administration
sought additional aid from the International Monetary Fund. Nevertheless, the recession
and the outflow of capital continued. Additional measures were taken in July and August,
such as Law No. 25453, the “Zero Deficit” Law, and Law No. 25466, the “Protection of
Deposits” Law. All indicators dropped in the second half of the year. Because of the in-
creased outflow of money from the banks??%, on December 3, 2001, Decree No. 1570/01
(RA-142) banned cash withdrawals of more than USD 250. The Decree also prohibited
transfers abroad, other than those relating to foreign trade transactions. The administra-
tion made a desperate move to stop the threat of a bank collapse. What followed was a
sudden restriction of liquidity, thus freezing trade and credit. Social unrest increased. A
new appointed President announced Argentina’s default on its sovereign debt. When an-
other President was appointed one week later, on January 3, 2002, he promised to respect
currencies.

223 Witness Ratti notes that in 2001, 25% of the financial system’s total deposits were withdrawn.
Withdrawals in US dollars caused an estimated 40% reduction in the country’s international reserves (para.
12).
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635. Claimants contend that the outbreak of the crisis is to be set around the date when
AGBA submitted its May 17, 2001 letter to the Minister of Public Works and Services
(CU-173, RA-183). Law No. 12757 of July 23, 2001 declared the state of administrative,
economic and financial emergency in the Province (CU-195, RA-164). The Governor of
the Province issued on July 12, 2001 a similar ruling in Decree No. 1960/01 (RA-167,
187, CU-309), stating that the power of the Executive Branch of the Province to terminate
public contracts retaining obligations for the Government shall not extend to agreements
entered into on account of the privatization process (Art. 3).

636. Respondent takes issue, once again, with Claimants’ insistence that the crisis be-
gan in 2001 only. For Respondent, quoting leading economists, the crisis unfolded since
1998, and it had its peak in 2001. Since the second semester of 1998, Argentina’s econ-
omy went into a long recession. Respondent’s Expert Professor Eichengreen shares the
view that “the Argentine economy was in recession from 1998 due to external factors,
clearly.”??* Upon entry into effect of the Concession Contract (Takeover), the crisis had
already affected the country for more than a year. AGBA’s Report and Financial State-
ment for 2002 recognizes that as of 1998, the Argentine economy was in a recession (CU-
29).2% The Concessionaire could not consider it as unforeseeable. In any event, the con-
sequences of the crisis are part of the corporate risk.

637. Respondent further recalls that one of the main measures taken to mitigate the
crisis was the implementation of programs to cut public spending, starting with the tax
reform of December 1999. During 2001, there was a new tax increase and a reduction of
13% in wages of government employees and retirees. The IMF highlighted the “substan-
tial efforts by the Argentine government” (RA 138). The government stayed with a strong
policy to maintain the convertibility regime. By the end of 2001, when the Argentine
Executive was forced to limit the withdrawal from bank deposits and the IMF discontin-
ued its support to the Argentine Republic, the crisis turned into collapse.??® Five different
Presidents were succeeding one another within two weeks. The consequence was an ex-
tremely serious social context, as well as countless social protests due to the increase in
poverty and indigence rates.

638. The Tribunal has already explained, with respect to the background of the May
17, 2001 letter, that the precise moment when Argentina’s economy turned into a crisis

224 TR-E, Day 5, p. 168/9-11; also Eichengreen, para. 12. He added that the Asian financial crisis in 1997
rendered international banks and investors more hesitant about buying emerging market debt (TR-E, Day
5, p. 180/2-4) and that the recession that Argentina experienced starting in 1998 contributed to the fiscal
deficits that followed (TR-E, Day 5, p. 182/19-21).

225 prof. Eichengreen noted that “the level of debts was known to everyone concerned, including to domestic
and foreign investors, as late as the year 2000” (TR-E, Day 5, p. 169/17-20).

226 |n the words of Witness Cipolla: “The crisis brought about the collapse of the political, economic, social,
sanitary, education, labor and security systems, which are a fundamental cornerstone the government has
the obligation to guarantee under any rule of law.” (para. 29)
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is of limited importance in the context of the operation of the Concession and of AGBA’s
situation. The difficulties which the Concessionaire faced were perceptible well before
and recognizable in their first serious manifestations already upon Takeover. The serious
drop in collectability was one of the consequences of the country’s economic degradation
that had seriously affected the population living in Region B. Another consequence was
the difficulty in obtaining financing in amounts as important as to be expected at Takeo-
ver. Although Claimants may say that the hurdles they faced in that respect were manifest
only once they were in a position to file their application with the IDB, they must accept
that a reasonable Bidder must have launched all appropriate inquiries already before
Takeover in order to be certain to meet the goals for financing it was fully informed about,
although the first Five-Year Plan was not yet set up and approved.

639. After the outbreak of the crisis, AGBA was faced with more serious difficulties,
and it stated so in its July 17, 2001 letter submitted to ORAB (CU-135, RA-192). AGBA
announced “delays of the foreseeable terms for the disbursement of funds for the execu-
tion of Service expansion and infrastructure works,” to such extent that “it has become
unviable for us to carry through with the works agreed upon in the POES within the period
stipulated for such purpose.” Therefore, AGBA declared that it would not abandon ex-
pansion works but rather adopt an “adjustment of their execution time frames,” without
affecting “the quality goals and standards of the Service, which will be consistently ren-
dered in full compliance with applicable Contract provisions.” As the situation aggravated
rapidly, AGBA added in its August 15, 2001 letter (RA-193) that:

“It is further understood that if that situation constitutes sufficient ground for con-
tractual termination without fault, the same applies to a justified cause of delay in
the execution of the works of the Expansion Plan.”

In a further letter of October 10, 200122 AGBA reiterated the objective impossibility of
proceeding with the expansion work within the terms adopted in the POES that it re-
quested again to be neutralized.

B. The emergency measures

640. Claimants provide a detailed account of the emergency legislation issued at the
federal and provincial levels, including the adverse consequences for the Concession. Re-
spondent focuses on the institutional, economic, political and social dimensions of the
crisis that created the most dramatic economic and social situation the Argentine Republic
has ever endured, and further contends that the Concession was in a state of disruption
well before the emergency measures were taken.

221 Exhibit 184 to Giacchino/Walck I.
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1. Claimants’ views

641. Claimants explain in respect of the “federal emergency” that since the early days
of 2002, the Duhalde Administration started to enact a series of laws and other legislation,
the most relevant were as follows: (1) The Law on Public Emergency and Exchange Re-
gime Reform, No. 25561 of January 6, 2002, the Emergency Law (CU-145, RA-168),
overturned the currency convertibility system for contracts entered into by the admin-
istration, and it invalidated any clauses providing for adjustments in dollars or other cur-
rencies, while establishing tariffs in pesos at the ARS 1 = USD 1 rate of exchange. The
Law also opened the door to the renegotiation of public service contracts (Sections 9 and
10). (2) Decree No. 71/02 of January 9, 2002 (CU-146) established the new official rate
of exchange at ARS 1.4 per 1 USD and regulated the pesification of debts owned by
individuals and legal entities under the one peso = one USD exchange scheme. (3) Min-
istry of Economy Resolution No. 6/02 of January 9, 2002 (CU-147) ordered the resched-
uling of deposits. (4) Decree No. 214/02 of February 3, 2002 (CU-148, RA-144), the
“Financial System Reorganization” Decree, ordered the pesification of all obligations to
pay a sum of money, whatever the origin or reason therefore. These measures created the
so-called “asymmetric pesification,” under which all debts in the financial system were
pesified at a 1:1 rate, while the financial institutions recognized foreign-currency deposits
at ARS 1.4 per dollar. The Government covered the difference by issuing a bond.

642. Claimants add that on December 2, 2002, the Minister of Economy announced the
release of the locked-in deposits. On December 28, 2006, the Supreme Court of Argentina
endorsed the pesification.

643. Turning to the level of the Province, Claimants note that shortly after the enact-
ment of Federal Law No. 25561, the Regulatory Agency extended its effects to the Prov-
ince of Buenos Aires through ORAB’s Resolution No. 04/02 of January 11, 2002 (CU-
149), whereby it ordered Azurix and AGBA to bill service customers at the rate of ARS
1 =USD 1, even though the Province had not yet adhered to the provisions of Law No.
22561.

644. When AGBA notified ORAB that it will stick to the Contract provisions and apply
the exchange rate of ARS 1.4 per US$ and bill on this basis (letter of January 21, 2002,
CU-150), ORAB replied immediately ordering AGBA to fully comply with Resolution
No. 04/02 (letter of January 23, 2002, CU-151). This shows that ORAB acted as an in-
strument of the Grantor, complying with its instructions, although the application of Law
No. 25561 had not yet been extended to the Province. AGBA'’s challenge of ORAB’s
Resolution No. 04/02 (CU-152) was denied by Resolution No. 06/03 of March 19, 2003
(CU-153), arguing that Law No. 25561 had amended the Convertibility Law No. 23928
and had also invalidated dollar-adjustment clauses. The Resolution did not mention that
at the time the challenged decision was issued, the Province had not yet adhered to the



171

Emergency Law. It did so only by means of Law No. 12858 of February 28, 2002 (CU-
154, RA-169). ORAB also failed to mention that when it issued Regulation No. 06/03,
the Federal Decree No. 71/02 of January 9, 2002 had already been issued and established
the new official rate of exchange at ARS 1.4 per 1 USD.

645. When the Province adhered to the Federal Emergency Law, other new laws and
implementing regulations followed. Provincial Decree No. 1175/02 of June 5, 2002 (CU-
171, RA-170) created a special committee for the assessment of the crisis’ impact on
public service tariffs and contracts. Provincial Law No. 13154 of January 19, 2004 (CU-
155) validated Decree No. 878/03 and authorized the Executive to adapt the existing pub-
lic service contracts, setting December 31, 2004 as the deadline.

2. Respondent’s views

646. Respondent explains that by the end of 2001, when the effects of the measures
taken earlier disappeared, the Argentine Republic was forced to urgently adopt a series
of economic and social general measures to preserve public order and the integrity of the
economy and society. After an abrupt devaluation of the currency, it was acknowledged
that the monetary system which had been in force had come to an end (i.e. the converti-
bility regime between the ARS and the USD). By late December 2001, the Argentine
Republic had to suspend the payment of its sovereign debt obligations to private holders.

647. By mid-December 2001, the President resigned and five others followed him
within two weeks. A new President took office on January 1, 2002. Political leaders and
representatives began to be severely questioned. Both the Argentine capital city and the
provinces faced growing social unrest where massive protests took place. The Govern-
ment’s control over the territory was severely compromised.

648. Within this context, the State had to continue to guarantee one of the most basic
human rights: the human right to water, together with the right to access sanitation ser-
vices.

649. At the same time, social conditions deteriorated, and the country hit by a delicate
social and institutional commotion. The social context was pressing and poverty rates
increased. The worsening of poverty significantly affected the poorest areas of the Ar-
gentine Republic, such as the Metropolitan Area in the Province of Buenos Aires. Efforts
had to be made to guarantee the exercise of the population’s most basic human rights.

650. Claimants’ argument that the measures taken were motivated by political reasons
is groundless. The measures taken by the State were intended to preserve most essential
human rights. It was the only option to mitigate the devastating effects of the prevailing
situation. Any act by a public authority may be defined as political in a broad sense, and
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it is reasonable that such act takes into account the needs of the population. There was an
absolute uncertainty about the future sustainability of the country. Emergency Law No.
25561 was adopted on January 6, 2002. This law amended the Convertibility Law which
established the one peso-to-one dollar peg (Law No. 23928 of March 27, 1991, RA-143).
However, the devaluation of the Argentine Peso against the USD occurred before and
independently of the measures taken.

651. The Emergency Law established general guidelines impacting on all the economic
agents. It provided in relevant parts that for private contracts not linked to the financial
system “dollar denominated obligations be converted into pesos at a rate of one peso to
one dollar initially,” and it also provided for the renegotiation of both private and public
contracts to adapt them to the new prevailing circumstances and the new foreign currency
regime (Sec. 9 and 11). Some days later, on February 3, 2002, Presidential Decree No.
214/02 (RA-144, CU-148) established the mandatory conversion into Pesos of “all pay-
ment obligations of any kind or origin.”

652. The Province declared the state of emergency on July 12, 2001 (Decree No.
1960/01, RA-167, 187, CU-309), explaining the need to adopt urgent measures. On July
23, 2001, the economic emergency was confirmed by Law No. 12727 (RA-164, CU-195).
One measure was a significant reduction of salaries paid to Governmental personnel.
These cuts affecting people did not extend to AGBA’s tariffs.

653. On February 28, 2002, the Province passed Provincial Law No. 12858 (RA-169,
CU-154), adhering to the provisions of the Federal Emergency Law. Article 1 authorized
the Provincial Executive Branch to organize, restructure or adapt the regulatory system
of public services, including drinking water and sewerage services and to create new
forms of management to guarantee service supply. Article 3 ordered the Provincial Leg-
islature to consider and approve renegotiated contracts. This need for legislative ratifica-
tion reflects the essential public interests at stake.

654. By means of Provincial Executive Decree No. 1175/02, a Special Commission for
the Evaluation of the Impact of the Crisis on Tariffs and Public Services Contracts was
established. This shows an objective and professional attitude of the Province. Similarly,
ORAB was flexible with AGBA and refrained from applying penalties for non-compli-
ance with the POES, and this during the two years before the passing of the Emergency
Law.

655. Claimants’ arguments with respect of ORAB’s Resolution No. 04/02 on the new
exchange rate are irrelevant. They say that this Resolution was unlawful because the Prov-
ince had not yet adhered to Federal Law No. 25561. The power to determine money value
was with the Federal Government exclusively. The Federal Law was mandatory in nature
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and no provincial law was required for adherence thereto.?? Claimants’ own expert, Pro-
fessor Bianchi, acknowledges that the impact of emergency laws was “proportional to the
crisis.”?2°

656. After the measures had been taken, the Government had three challenges: rebuild-
ing institutional authority, restoring the severely damaged social network and avoiding
an even worse impairment of economic activity. In a complete unstable scenario, Argen-
tine started to change its direction in the second quarter of 2002. Gradually emerging
conditions to consolidate the economic recovery and political-institutional normalization
could be observed starting in May 2003.2%° The IMF recognized the success of the emer-
gency measures.

657. The impact of the crisis on social life was considerable.?! Social investment was
focused on food assistance and then extended to populations faced with other critical con-
ditions. The damage sustained and other consequences of the crisis could not be restored
in the first few years of formal recovery. The effects of the crisis are still present, for
example, in lingering poverty and inequality.

C. The impact of the emergency measures on AGBA’s Concession

1. Claimants’ views

658. Claimants explain that the Emergency Law No. 25561 of January 6, 2002 (CU-
145, RA-168), to which the Province adhered by means of Law No. 12858 of February
28, 2002 (CU-154, RA-169), introduced fundamental changes to the legal framework in
which public service contracts operated in the Argentine Republic.

659. The Law eliminated the currency peg between Argentine pesos and USD by re-
pealing certain sections of Convertibility Law No. 23928 that had established a currency
peg between Argentine Pesos and USD at a 1:1 rate.

660. The Law also modified the tariff regime for public services: It eliminated USD-
adjustment clauses and clauses providing for adjustments by reference to US indexes; and
it ordered the mandatory conversion of said tariffs to Pesos at an exchange rate of one
peso = one USD. Thus, the guaranteed monetary stability of tariffs through the calculation

228 Mata |, para. 290.

229 Bianchi 11, para. 41.

230 Ratti, para. 31. Asked whether the recovery of the crisis started in 2003, Prof. Eichengreen told the
Tribunal that this is when the GDP began to recover. On the other hand, unemployment was later to begin
to recover (TR-E, Day 5, p. 177/22-178/9). This would mean that the poverty rate was later to increase and
it was also later to decrease because there is a correlation between the two rates (TR-E, Day 5, p. 183/6-
18). For Witness Cipolla, poverty rates reached 54% in Argentina in 2003 (para. 104).

231 Cf. Cipolla, paras. 27-67.



174

in USD of costs to be reflected in those tariffs was eliminated, leaving the tariffs exposed
to fluctuations in the peso-dollar rates. As explained in AGBA’s letter to ORAB of June
21, 2002 (CU-104, 118), Law No. 25561 and the subsequent inflation had also the effect
of diluting the initial economic value of the work fee and the connection fee to approxi-
mately 10 or 15% of their value. Moreover, Law No. 12757 of July 21, 2001 (CU-195,
RA-164) had the effect of raising AGBA’s gross revenue tax rate from 3.5% to 4.55%.

661. The emergency legislation authorized the Executive to renegotiate public service
contracts, for which certain criteria were to be taken into consideration, including the
impact of tariffs on the competitiveness of the economy and the distribution of income,
investment plans, and the companies’ profitability. Subject to such negotiation, the con-
cession contracts and the concessionaire’s obligations remained unchanged.

662. Hence, AGBA was suddenly affected by the Emergency Law and subsequent
measures taken by the Provincial Government that eliminated the guarantees of tariff sta-
bility, doing away with their determination in USD and their review on the basis of U.S.
price indexes, which caused its tariffs to go down to less than one third of their value and
disrupted the economic-financial equation of its Concession Contract. The damage was
greater because said changes were implemented without any sort of plan. It was also in-
creased by the uncertainty the Provincial Government created by failing to meet the dead-
lines and obligations it had lead down in the Public Emergency Law and the measures
adopted thereafter in connection with the renegotiation.

663. The first and most fundamental effect for AGBA was the instant and substantial
impairment in the value of the tariffs. This reduction was caused automatically when the
conversion of dollar-denominated tariffs into pesos had to be made at the artificial rate of
ARS 1 =USD 1, in spite of the fact that the real rate of exchange was ARS 3 = USD 1.
In addition, the emergency measures included the elimination of price adjustment clauses,
which froze the tariffs and prevented them from being adjusted to reflect the increased
costs. The effect was that the value of the tariffs was reduced by two thirds, since January
2002, and was kept unchanged until the day of termination of the Contract in July 2006.
And this was done by a legislation that forbade the Concessionaire to suspend or alter the
fulfillment of its obligations.

664. The Concessionaire was burdened with the full spectrum of effects of the emer-
gency. The Grantor did not assume a portion of the effort by subsidizing the tariffs or by
providing financial aid to the users and to the Concessionaire, nor did it allow gradual
tariff increases as the economy recovered. The tariff pesification, along with the tariff
freeze, materially disrupted the Concessionaire’s economic-financial equation. The lack
of fair and reasonable tariffs made it impossible to earn a reasonable return on the invested
capital or even to recover that capital. In fact, the tariffs increased only later, when the
service was handed over to ABSA.
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665. The emergency situation became ongoing and permanent and was still in place as
of the date of AGBA’s Contract’s termination. Many federal laws were enacted which
successively extended the emergency end date. The same development occurred in the
Province of Buenos Aires, through its Provincial legislation. The unlimited extension of
the state of emergency had the effect that the emergency, which was supposed to be tem-
porary, became de facto permanent. The Concessions’ economic equilibrium was not re-
stored either through the renegotiation process imposed by the emergency legislation.

666. The reality of the Argentine economy was different. The economic crisis ended in
mid-2003, when the GDP increased and stood almost at its pre-crisis level.

2. Respondent’s views

667. Respondent’s presentation differs from Claimants’ views, firstly, by insisting on
the need for a renegotiation of contracts like AGBA’s Concession Contract. It points to
the provisions of the Emergency Law ordering the renegotiation of both private and pub-
lic contracts to adapt them to the new prevailing circumstances and the new foreign cur-
rency regime (Sec. 9 and 11). On 28 February 2002, the Province of Buenos Aires passed
Provincial Law No. 12858 (RA-169, CU-154) adhering to Article 8 of Federal Emergency
Law No. 25561 (CU-145, RA-168), which authorized the Provincial Executive Branch to
renegotiate or adapt the regulatory systems and contracts of public services, including
drinking water and sewage services. Provincial Decree No. 1175/02 established the crea-
tion of the Special Commission for the Evaluation of the Impact of the Crisis on Public
Service Tariffs and Contracts, in order to begin the renegotiation process (RA-170, CU-
171).

668. Respondent also explains that the emergency measures consisting in the pesifica-
tion was of a general nature and not directed specifically to AGBA’s business or to other
holders of public service concessions. Article 20 of Annex N of the Concession Contract
included a reference to USD in connection with the determination of tariffs. Services were
billed in Argentine pesos and the relevant amounts were translated to USD at the ex-
change rate established in Law No. 23928 (Convertibility Law), or in “the legal provision
that may have replaced it as of the date of closing of the billing processes.” Therefore, the
Concessionaire had no right for the preservation of the Convertibility Law or for the ap-
plication of tariffs framed in US dollars, as this was explained in the Undersecretary of
Public Services’ letter of July 12, 2006 (RA-154, CU-167), further stating that Federal
Law No. 12858 and Provincial Law No. 25561 did not imply a modification of the Con-
tract.

669. Respondent further comments that faced with the economic, social and institu-
tional crisis that hit Argentina neither the Regulatory Framework nor the Concession Con-
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tract contemplated appropriate mechanisms to maintain or re-establish the balance be-
tween the contractual rights and duties assumed, or to protect the rights of service users.
In this sense, linking the future evolution of tariffs to the USD-ARS exchange rate (i) was
legally and economically impossible in a context of crisis, the collapse of the convertibil-
ity regime and the strong devaluation of the Argentine peso with respect to the US dollar;
(ii) would have destroyed the principle of fair and reasonable tariffs; and (iii) would have
had a serious negative impact on the Province, the service provider and users. A modifi-
cation of the terms of the contracts was necessary, going beyond an ordinary or extraor-
dinary tariff review process. This could not be achieved without a renegotiation of con-
tractual terms. The adaptation of the Concession Contract was aimed at redressing the
possible consequences of the crisis.

670. Turning to the Concession involved in the dispute in the instant case, Respondent
also insists, secondly, on AGBA’s breaches of the Concession Contract that had occurred
well before the emergency measures allegedly hit the Concession. There was a disruption
in the equation of the Contract if it were to have been fully complied with the goals of the
Contract, before the crisis broke out and emergency was declared. In its May 2001 letter,
AGBA announced the disruption of the financial economic equation. While in this letter
AGBA informed of the suspension of goals due to problems attributable to AGBA itself,
the Concessionaire’s letter of July 17, 2001 changed the message in requesting the exten-
sion of the term within which to perform the promised obligations as a consequence of
“the crisis.” In this second letter, AGBA acknowledged that the Concession related to “an
area characterized socioeconomically by an UBN index of approximately 25% and an
unemployment rate that is substantially higher than Argentina’s average unemployment
rate.”

671. Claimants attempt to disengage their responsibility for the failure to have executed
the investments and to attain the set coverage goals, breaches that dated back a lot further
before the Emergency was declared. AGBA’s breaches are not attributable to the crisis.
AGBA’s breaches not only invalidate Claimants’ claim, but also mean that the Province’s
and the service users’ expectations were thwarted, with the effect that the Contract had to
be terminated. On top of things, the Concessionaire was also ready to stop controlling
water quality, with the obvious risks associated for the population’s health.

3. The Tribunal’s findings

672. The Tribunal understands that the pesification had an overall effect of cutting the
tariff’s value under the Contract by approximately two thirds. It also understands that the
emergency measures must have had other consequences on a number of items on costs
related to the network that have been debated between the experts, however not to an
extent that would allow precise information to be retained by the Tribunal.
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673. The Tribunal also finds that while the emergency was detrimental to the Conces-
sion’s equilibrium, most importantly through its adverse effects on the tariffs scheme and
the income obtained by AGBA through the users’ payments, this situation did not cause
the Concession to abate operation. The Concession had been in serious difficulties already
in 2001, as demonstrated by a number of letters written by AGBA, drawing attention to
an unexpected rate of uncollectability and the gap in providing for funding (letter of May
17, 2001) and thereafter to the outbreak of the crisis (letters of July 17, August 15, October
10, 2001). It had to be concluded from these letters that AGBA was objectively not able
to proceed with the expansion work it had undertaken to achieve under the first Five-Year
POES. It suggested therefore as an appropriate remedy to neutralize the POES and to
concentrate work on maintenance and reconditioning, while expansion work, including
metering, would be deferred for later when renegotiation would have taken place and
successfully concluded.

674. Article 20 of Annex N includes a reference to a USD exchange rate established in
Law No. 23928 (Convertibility Law), or “any other exchange rate from time to time es-
tablished by law to replace such parity in force at bill cutoff date”?%2. This does not cover
under the Contract any economic consequences of any future change in convertibility,
including changes that are detrimental to the economic equilibrium of the Concession.
This finding can be compared to the conclusion of the Hochtief Tribunal that the pesifi-
cation per se did not constitute a breach of the fair and equitable treatment standard.?*

675. When the emergency measures were ordered and applied with immediate effect
they had the consequence of aggravating AGBA’s situation, but not to a point where the
continuing operation under the Concession would have become impossible or unviable in
a short or medium term. Undoubtedly, such a substantial sudden change in the exchange
rate had a major negative effect on AGBA’s net revenue, even if the effects on the Con-
cession as a whole were not as dramatic as some of AGBA'’s correspondence with the
Grantor and the Agency at the time suggested.

676. In fact, AGBA was still looking forward to overcome the difficulties it was faced
with in considering the situation under a long term perspective, basically grounded on
expectations related to the provision of external financing, the neutralization of the POES,
and the rearrangement of the Concession through a renegotiation that was requested in-
tensively and repeatedly.

232 At the hearing, Witness Cerruti confirmed the understanding of the terms of that provision, while also
noting that it does not say “current exchange rate.” TR-E, Day 1, p. 129/7-24.

233 Hochtief AG v. Argentine Republic, ICSID/ARB/07/31, Decision on Liability of December 29, 2014,
paras. 234-244.
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677. When ORAB asked again, by letter of July 2, 2002,2%* for information about
AGBA'’s financing in relation to the POES and documents in support of financing from
the shareholders or lending institutions (“financiamiento por parte de los accionistas e
instituciones crediticias”), AGBA repeated in its letter of July 8, 20022% its earlier letter
of October 10, 20012%® and further informed about the contacts that had been established
with the IDB. It affirmed that with the amounts that had been envisaged for IDB’s loan it
would be possible for the Concessionaire to accomplish the works provided for in the first
Five-Year POES and beyond, subject to the approval of AGBA’s request for the neutral-
ization of its terms. In this respect, the letter explained as follows:

“Efectivamente, de acuerdo con lo manifestado en el primer punto de la presente,
el monto del préstamo es suficiente para cumplir con todas las obligaciones a cargo
de Concesionario y no solamente con la inversiones del primer quinquenio; la refe-
rencia a este periodo obedece a que el mismo presenta un marcado pico de requeri-
mientos de inversion y en el mismo, conforme a las proyecciones financieras efec-
tuadas, se manifiestan las necesidades de desembolso del préstamo. Para mayor
abundamiento y mejor ilustracion, acompafiamos copia de la cuenta de Pérdidas y
Ganancias correspondiente al Plan de Negocios en base al cual el BID declaré la
“elegibilidad” del proyecto como paso previo a la suscripcion de la Carta Mandato
antes citada.

Destacamos asimismo que esta condicién esta implicita en la propia estructura de
financiacion contemplada en la Carta Mandato, ya que siendo la principal fuente de
repago del préstamo el flujo de ingresos futuros que se generen en virtud de la in-
version objeto de la financiacion, la suficiencia del préstamo para el total de obli-
gaciones es condicidn necesaria, aunque no suficiente, para la consideracion de la
solicitud de financiamiento.”

“En este sentido nos permitimos reiterar nuestra peticion original, de neutralizacién
de los plazos de ejecucion de la obras comprendidas en el POES, hasta la normali-
zacion de la criticas condiciones que dieron lugar a nuestra nota 153/01/VE del 17
de julio de 2001, solicitando asimismo la mayor premura para su tratamiento, ha-
bida cuenta del considerable plazo ya transcurrido como asi también del considera-
ble agravamiento de las condiciones en que ha debido desarrollarse la Concesion, a
raiz de los gravisimos sucesos que han acontecido en el Pais con posterioridad a
nuestra presentacion original.”

678. The Tribunal concludes from AGBA’s positions taken at the time when the emer-
gency measures became applicable that these measures had not an immediate impact on
the equilibrium of the Concession that was already in a difficult situation caused by the
drop in collectability and the lack of funding (reported in AGBA'’s letter of May 17,

234 Exhibit 189 to Giacchino/Walck 1.
235 Exhibit 190 to Giacchino/Walck I.
236 Exhibit 184 to Giacchino/Walck I.
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2001), further aggravated by the crisis’s outbreak in mid-2001. The by far most important
effect of the measures was the drop in income and, consequently, the slowing down of
the pace of AGBA'’s investment in the network’s assets. However, decrease in internal
funding had not as its direct effect the decrease of the most expensive parts of AGBA’s
operation, because, at that time, AGBA had already interrupted expansion work, includ-
ing metering, and was seeking the Grantor’s agreement to neutralize the terms of the
POES and restrict the scope of actual work to maintenance and urgent investments. There-
fore, the emergency measures were not the cause of AGBA’s inability to comply with the
goals undertaken in the first Five-Year POES.

679. On the other hand, the cutting-off of the Concession’s dollar-basis rendered cer-
tainly AGBA’s economic and financial situation more vulnerable than it was before this
happened. Faced with a serious decrease in internal revenue, AGBA was significantly
more dependent on external funding (through third parties and/or its shareholders) than it
was before. This had the effect of aggravating correspondingly its costs for obtaining and
carrying on such finances and it had a further adverse impact on the shareholders’ margin
for reasonable profit arising out from their investment.

680. Viewed in isolation, the emergency measures appear as hurting the standard of
fair and equitable treatment, as this has been observed by a number of other arbitral tri-
bunals reviewing the effects of these measures on other investments. However, such an
assessment must always be made in the light of the facts and circumstances of the partic-
ular investment.

681. The effects of the emergency measures on the Concession Contract, which can be
equated approximately to a two-third reduction of the Concessionaire’s income derived
from the payment of the users’ bill established by reference to the tariff regime based on
the Contract have to be evaluated in light of the actual situation of the Concession at that
time. Indeed, in 2002, the third year of the Concession, the Concessionaire was faced with
a situation where it was well aware of its inability to meet the goals of the first Five-Year
POES by the end of year 5 (2004). This could not only be projected on the basis of the
actual figures relating to the goals reached in restoring and expanding the network, on the
one hand, and the failure to obtain the required external funds, on the other hand. It was
so determined in AGBA’s own Business Plan, representing thus a planned failure to meet
the undertakings under the Contract and the POES.

682. Under these circumstances, the loss of income due to the emergency measures
made the situation worse than it was, but it was not the cause of the disruption of the
financial economic equation of the Concession that had become a given fact already be-
fore the crisis seriously emerged in mid-2001, in light of AGBA’s own admission in its
May 17, 2001 letter. It was then established that the Company would not be going to
meet the goals for work and investment it had undertaken in the first Five-Year POES by
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the end of 2004, even if the emergency had not occurred. Nonetheless, the substantial loss
of income caused by the pesification had a contributory effect to the disturbing conditions
under which the Concession was operated at the time. Indeed, with the initial amount of
revenue accumulated by the payment of the users’ bills and without being handicapped
by Argentine’s economic crisis when searching for credit from international lending in-
stitutions, the Concession may have had a satisfactory future. The emergency caused a
serious drop in income and it contributed to the cutting-off from external funding. How-
ever, it did not prevent AGBA’s shareholders from providing resources to the Concession
in compliance with AGBA’s commitments for investment under the Five-Year POES. In
addition, the emergency was associated with measures to accommodate the concerns of
holders of public service contracts through their renegotiation.

683. Even assuming that the emergency measures could be seen in the context of this
Section as a breach of the Treaty, it would still be necessary to consider whether, for the
period of the emergency, any wrongfulness on the part of the Respondent State was pre-
cluded by reason of a suspension on the ground of the state of necessity.

D. The responsibility for the emergency measures (state of necessity)

684. The Parties discuss at length the impact of the exception based on a state of ne-
cessity under international law that would have, if admitted, the effect of precluding the
wrongfulness of Argentina’s conduct when adopting the emergency measures. On each
side, the same issues are examined, albeit in opposite perspectives, reproducing sources
chosen selectively in light of the respective arguments, in particularly arbitral awards that
are far from representing a coherent direction in approaching the examination of this mat-
ter.

685. The Tribunal does not need to recall all the arguments and materials presented by
the Parties. It will do so summarily and focus on those aspects that are important under
the circumstances of the instant case. Before doing so, it wishes to state that the issues to
be examined are of relevance only in case it would be concluded that under the circum-
stances of the instant case the emergency measures are wrongful, in full or in part, under
the BIT that governs the relations between the Parties. This latter complex of questions
will be examined later in this Award.

1. Claimants’ views

686. Claimants begin by noting that because there is no provision in the Spain-Argen-
tina BIT on the matter of “state of necessity,” the Tribunal has to refer to Article 25 of
the ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts that
codifies the state of customary international law in this respect and provides a valid
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framework to analyse whether Respondent’s plea can be accepted. This provision re-
quires the fulfilment of conditions much stricter than defences based on the provisions of
different bilateral investment treaties on which a number of arbitral awards accepting the
state of necessity were based.

687. Various arbitral tribunals have held that the necessity plea must be applied restric-
tively; that all of the requirements must be met cumulatively; and that the State raising
the plea is burdened with proving that all of those requirements have been satisfied with.

688. One of the conditions is that this defence may not be invoked if the State has
contributed to the situation of necessity. Claimants refer to a number of Arbitral Tribunals
that have found that Argentina made a decisive contribution to the crisis it seeks to rely
upon in support of its necessity plea. It had thus been admitted that the crisis was caused
by internal and external factors and that these factors were substantive and direct. Argen-
tina was told that it has failed to show that it did not contribute to the situation of necessity
on which it based its defence. Claimants point to the report prepared by Professor Eichen-
green, Respondent’s expert, recognizing that while external shocks contributed signifi-
cantly to the economic difficulties, they do not completely exonerate Argentina’s policy
makers.?*’ The cause of Argentina’s disaster was the large and persistent excess of public
spending over recurring revenues that led to unsustainable accumulation of public debt
and ultimately to sovereign default that fatally undermined the basis for Argentina’s fi-
nancial and economical stability. Claimants assert that economists are in agreement as to
the fact that external factors are not enough to explain the Argentine crisis, and that the
country had a very high debt level. This confirms that Respondent’s necessity plea cannot
be accepted as the Argentine Republic substantially contributed to the situation behind
it.

689. Another condition requires that the necessity can be invoked only if the act “is the
only way for the State to safeguard an essential interest against a grave and imminent
peril.” Respondent fails to provide an explanation as to why the measures taken were the
only way to safeguard essential interests against a grave and imminent peril, as required
by Article 25 (para. 1 lit. a) of the Draft Articles. It is not enough to claim that there was
a state of necessity. The invoking party must identify the specific manner in which each
one of the State’s measures was necessary as a result of the state of necessity. The exist-
ence of legal alternatives to the course of action chosen by the State precludes the neces-
sity plea. This means that proving that the measures in question were effective is not
enough. It must be established that those measures were the only possible ones and that
there was no other one to allow the state of necessity to be overcome. The Argentine
Republic has not demonstrated that the measures adopted with respect to AGBA were
the only possible measures. Claimants contend that there were other alternatives that did

237 Eichengreen, para. 19.
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not entail violating Respondent’s international obligations, and, therefore, Respondent’s
necessity plea must fail.

690. Claimants submit that if Respondent really wanted to guarantee the right to water,
there were other legal alternatives that it does not address, for example, granting subsidies
to lower-income users or the service concessionaires, or measures in connection with the
tariffs or the costs of the Concession. Respondent did nothing of the kind. Compensating
the Concessionaire for measures like the tariff pesification and freeze might have been
more onerous but could have allowed the State to fulfil both its domestic and its interna-
tional obligations. Even after ORAB abandoned the currency parity, the dollar tariff pro-
visions could have been maintained through the extraordinary tariff reviews, allowing
the Concessionaire to request adjustments to tariffs in light of the circumstances.

691. As proof that the Province was capable of avoiding the detrimental effects of the
emergency measures upon the Concessionaire, Claimants recall that the Grantor in fact
adapted AGBA’s Concession for the state-owned concessionaire ABSA, which, by
means of an agreement dated April 7, 2005: was transferred funds in the amount of 60.5
million pesos; was exempted from the service investment and expansion scheme; was
promised future contributions to secure a basic operating equilibrium; and was promised
future tariff increases. If those funds did exist but were not provided to AGBA in order
that it could adequately provide its service, this would entail a breach of the State’s obli-
gation to use all possible resources in order to guarantee the human right to water.

692. Because public funds were allocated and tariff increases granted to certain opera-
tors, while denied to AGBA, it is clear that the funds were being improperly allocated.
Following the termination of AGBA’s Concession, by means of Decree 3144/08, ABSA
was granted substantial tariff increases, of 130% on average for water service and 180%
on average for the sewage service. As these measures were actually taken, it is not true
that those taken against AGBA were to be justified by the goal of protection the popula-
tion and guaranteeing their access to water. They had the effect of causing losses to the
Concessionaire and serious violations to the detriment of the investors, who were not
required to financially cover obligations that lie with the State in its role as guarantor of
the population’s rights. Respondent failed to establish that the measures taken against
AGBA were the only alternative to deal with the situation creating the state of necessity.

693. In adifferent perspective, Claimants understand another argument of Respondent
as supporting the contention that the Argentine Republic was under a duty to safeguard
the interests of the population through the emergency measures affecting the Conces-
sion’s tariff regime, and, therefore, had no other means available in order to preserve these
fundamental interests. Claimants note that Respondent seems to argue that the fulfilment
of its obligations intended to safeguard the human right to water was incompatible with
the fulfilment of its obligations toward the Claimants. Claimants deny that this is true.
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Guaranteeing the human right to water is a duty of the State, not of private companies
like the Claimants. They do not take issue with the fact that the Argentine Republic has
obligations intended to provide drinking water and sewage services to its population.?®
What is inappropriate and is not provided for in any rule or legislation is that it is private
companies, such as Claimants, who should have to undertake the costs of those State
obligations. Invoking the human right to water will not aid Respondent in its attempt to
exempt itself from any obligations towards the Concessionaire and the investors, as it is
Respondent itself who must fulfil the burdens the right to water entails, as stated by the
Committee on Economic, Social and Cultural Rights.?*°

694. Claimants further explain that Respondent has two kinds of obligations. These are
its obligations regarding the population’s right to water, and its obligations towards in-
ternational investors. The Argentine Republic can and should fulfil both kinds of obliga-
tions simultaneously. Therefore, the Argentine Republic’s obligations stemming from the
human right to water does not operate as an obstacle to the fulfilment of its obligations
towards the Claimants, nor does it mean that an alleged state of necessity will simply
allow it to escape any commitment made to foreign investors.

695. Claimants also submit that even if it was accepted that a state of necessity exists,
it is necessary to determine the time up to which the situation causing the state of necessity
extends. Article 27 of the Draft Articles provide that if and to the extent that the circum-
stance precluding wrongfulness no longer exists, compliance with the obligation in ques-
tion can be requested.

696. Claimants contend that once the situation of emergency has been overcome, the
State is no longer exempted from responsibility for any violation of its obligations. Ac-
cordingly, all actions and omissions prior to December 1, 2001, and subsequent to April
27, 2003, would still be unlawful. Claimants conclude that even if the Argentine Repub-
lic’s plea based on a state of necessity were accepted, the necessity situation could only
be recognized until the end of the first half of 2002 or, as the case may be, until April
2003; any violation by the Province and the Regulator outside of that period cannot be
excused in any way through the necessity plea.

697. Finally, Claimants invoke Article 27 of the Draft Articles, stating that reliance
upon a circumstance such as the state of necessity does not, by itself, exclude the breach-
ing party’s duty to compensate the other for any damage thus caused. A finding of a state
of necessity does not preclude the request for compensation as put forward by Claimants.
Even if the state of necessity is hypothetically admitted, it cannot exempt Respondent
from its responsibility towards the Concessionaire

238 Cf. UN General Assembly Resolution of July 28, 2010, A/RES/64/292 (CUL 185).
239 Cf. General Comment No. 15 (2002), E/C.12/2002/11, January 20, 2003 (CUL-186).
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2. Respondent’s views

698. Respondent begins by stating that in the hypothetical case that the Tribunal should
come to the conclusion that the measures adopted by the Argentine authorities amount to
a violation of the BIT, the Argentine Republic invokes the defense of necessity under
international law. The part of the population that resides in the Concession area was in an
extremely vulnerable situation. The Argentine Republic could not take measures other
than those implemented for the purpose of guaranteeing access to drinking water and
ensuring the survival of the population.

699. Respondent quotes the report of the International Law Commission, stating that
the state of necessity refers to “the situation of a State whose sole means of safeguarding
an essential interest threatened by a grave and imminent peril is to adopt conduct not in
conformity with what is required of it by an international obligation to another State.”
This definition renders more explicit the corresponding ground for precluding wrongful-
ness in Article 25 of the Draft Articles on Responsibility of States for Internationally
Wrongful Acts. Respondent notes however that Article 25 of the Draft Articles is not a
mandatory law and does not prevail over customary international law. In any event, the
Argentine Republic has complied with its stringent requirements. Contrary to Claimants,
Respondent submits that this provision is restrictive as it is worded and that, therefore,
there is no room for an interpretation being additionally restrictive, above what the pro-
vision says for itself.

700. The “non-contribution” requirement that is so intensely stressed by Claimants can-
not include any State contribution. A reasonable interpretation of this requirement is to
be retained. The necessity defense is precluded only where the State had contributed to
the principal cause of the necessity. The Argentine Republic made every possible effort
to avoid the collapse. Not every state contribution to a situation of collapse is sufficient
to rule out the possibility of invoking the necessity defense. The requirement was included
in Article 25 of the ILC Draft Articles for the purpose of avoiding abuses.

701. During the eighties, prior to the adoption of the Convertibility Regime, Argentina
experienced severe macroeconomic imbalances marked by a crippling debt, enormous
fiscal deficits, and both inflationary and foreign-exchange volatility. The Convertibility
Law was enacted as a measure of last resort aimed at curbing hyperinflation in Argentina.
Relying on Professor Eichengreen’s expertise, Respondent explains that Argentina made
considerable progress in the early and mid-1990s, in particular through privatizations.
The Argentine crisis was caused by a series of external shocks that broke out in 1998. As
from that time, the economy fell into a long recession. The parity became increasingly
vulnerable to the point of being impracticable. The raising of US$ interest rates between
1998 and mid-2000 had significant effects. The Argentine Republic introduced every re-
form and adopted every recommendation formulated by international institutions. Later
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on, the IMF declared that it accepted responsibility for the wrong diagnosis and the erro-
neous policy recommendations given to Argentina between 1991 and 2001 (RA-221,
222). The Argentine Republic did not contribute to the state of necessity to the point of
precluding such defense from being raised. The ILC Draft Articles prescribe that the con-
tribution to the situation of necessity must be sufficiently substantial. If this restriction
would not be considered, this would lead to the absurd situation where a State is prevented
from invoking the state of necessity to safeguard the life of a population on the grounds
that such State contributed even incidentally or peripherally to the state of necessity.

702. Respondent further submits that the measures that were adopted when the crisis
reached its peak were the only way to safeguard essential interests against a grave and
imminent peril. There was no other way to safeguard Argentina’s essential interests. The
social situation was particularly severe in the Metropolitan Region of the country, with
the highest percentages of population with UBN (unsatisfied needs indicator, which
measures structural poverty). The measures adopted by the Argentine Republic prevented
the human right to water from being adversely affected and, with it, the right to an ade-
quate standard of living, food and housing. A water price increase in those conditions
would have been impossible to afford. For the poor, the tariff adjustment to the new dollar
levels, and the inflation thereof, would have resulted in a desperate situation. Professor
Kliksberg shows the devastating effects on the population that would have occurred if the
tariffs had remained dollarized. The expense in water and sewers in districts of Greater
Buenos Aires would have become 13.6% of the average total family income.?*® This
would have been in a proportion that tripled the one set forth as reasonable by interna-
tional organization in order to have access to water. “Raising tariffs as Claimants allege
would have resulted in a massive violation of basic human rights for the indigent.”?%

703. Claimants’ assertion that subsidizing low-income users could have replaced the
measures actually undertaken is not supported by any evidence on the available State-
budget for such purpose, ignoring the serious consequences that the crisis had brought
about taxes that not only made it impossible to grant subsidies to utility services, but also
restrained the possibility of providing inhabitants with assistance in satisfying their basic
needs.

704. The pesification of contracts was considered by many prestigious economists as
the only way to abandon the then existing fixed-exchange-rate system. As explained by
Professor Eichengreen, the Argentine Republic was ultimately left with no choice but to
repeal the Convertibility Law and depreciate the peso in order to halt the deflationary
spiral and stabilize expectations.?*? The Expert concluded that the emergency measures
were the only viable alternative, bearing in mind that other measures would have led to

240 Kliksberg 11, para. 53.
241 |bid., para. 58.
242 Eichengreen, para. 26.
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an even deeper economic and financial crisis. Failing to adapt contracts to the prevailing
situation would have generated uncontrollable social tension. The economic crisis
brought about an increase in unemployment, indigence and poverty levels, coupled with
an unprecedented reduction in the population’s ability to pay, which precluded many peo-
ple from affording the then applicable tariffs. The policies implemented by the Argentine
Republic until December 2001 were supported by international lending institutions, such
as the World Bank and the IMF. Unlike other countries, the Argentine Republic did not
receive any external aid to avoid or manage its crisis. On the contrary, on December 5,
2001, the IMF denied the release of funds in the amount of USD 1,260 million.

705. Respondent observes that Claimants state that the Argentine Republic attempts to
justify the pesification only. This is not correct. The situation described in relation to the
crisis not only justifies the pesification, but also the other measures closely related to the
preservation of the Argentine Republic’s essential interests. The serious nature of the cri-
sis was acknowledged by Claimants themselves in July 2001 when AGBA used the terms
“effects of the extremely serious economic and financial crisis of Argentina,” and further
stating that efforts to secure financing were made “in a context of ongoing recession and
successive institutional crises.”?*3

706. Argentina took a course of action that is expressly set forth in the BIT. It main-
tained public order, protected its essential security interests, preserved the essential hu-
man rights and the existence of the financial system. There is no obligation, either under
domestic or international law, which may override Argentina’s duty to guarantee the free
and full exercise of the rights of all persons who are subject to its jurisdiction. Thus, the
Tribunal must reject the claim by virtue of the application of the state of necessity defense.

707. Respondent further takes issue with Claimants’ argument that even if the state of
necessity defense was admitted, such situation would only be recognized until the end of
the first half of 2002 or April 2003, when economic recovery took place. This is false.
After the great depression, the negative trend was reversed, but this was far from resulting
in the end of the crisis. The effects of the crisis arising in 1998 and worsening in Decem-
ber 2001 persisted upon the termination of the Contract. The Argentine State and society
have not yet recovered from the collapse and there are numerous aspects of social and
economic life that are still to be normalized.

708. The state of necessity releases the state from the obligation to provide compensa-
tion for a damage caused by an internationally wrongful act. Pursuant to Article 27 of the
ILC Draft Articles, as soon as the state of necessity ceases to exist, the duty to comply
with BIT obligations revives. This does not mean that the regime prior to the crisis will

243 | etter to ORAB of July 17, 2001 (RA-192, CU-135).
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be restored, but that the obligations regarding treatment must be fulfilled in the new con-
text.

3. The Tribunal’s findings

709. The Tribunal acknowledges the Parties’ reliance on the relevant provisions of the
ILC Articles and it recognizes that they represent in large part general principles of inter-
national law as referred to in Article X(5) of the BIT.

710. The Tribunal observes that the crisis that led to the emergency measures was cer-
tainly caused by both external and internal factors. However, this is not sufficient to
demonstrate that the Argentine Government made a contribution to the state of necessity
of such a nature and importance that would preclude Respondent from invoking this de-
fense.

711. For such a demonstration to be successful, it should be shown that the Govern-
ment’s acts were such that they either were directed towards a crisis resulting in the emer-
gency situation that the country experienced in early 2002, or at least of such a nature that
the Government must have known that such crisis and emergency must have been the
outcome of its economic and financial policy.

712. The Tribunal understands that Argentina’s own economic policies over several
years prior to the crisis rendered the economy of the country vulnerable and that the coun-
try failed to exercise sufficient fiscal discipline and to adopt labour and trade policies
compatible with its economic situation and the weakness of its currency.

713.  However, this is an explanation for part of the difficulties encountered as from
2001. These difficulties had not as their necessary outcome the outbreak of the crisis and
its peak in the emergency in December 2001. Economic policies evaluated as wrong as
they allegedly were in the 1990s in Argentina were not of a kind that they could lead to a
crisis and emergency of such a magnitude as it blew up in the second half of 2001.

714. This also means that an allegation stating that the Argentine Government substan-
tially contributed to these events requires a showing of a link of causality between such
conduct of Argentine’s economy and the outbreak of the crisis.

715. If this had been so, the state of necessity must have been recognizable already
before 2001 and in particular by the Bidders who entered into the Concession in early
2000. The fact that they accepted the Bid after examining all aspects that they considered
relevant sheds clear light on the then prevailing situation of a country that was certainly
facing difficulties, but to an extent far from preventing foreign parties with commercial
interests to proceed with investments of considerable importance that they would have
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never wanted to transfer into a country exposed to risks as they materialized in Argentina
in 2001. Moreover, if the “internal factors” were of such a character that they were to be
retained as the cause of the crisis, this should have been recognizable at the latest when
AGBA'’s letter of May 17, 2001 was written. This letter did not make any allusion to the
crisis in respect of which Claimants contend that it has been caused by “internal factors”
that must have existed well before that time, and thus were easily recognizable to AGBA
and its shareholders if they had actually materialized.

716. Claimants rightly raise the point that a State cannot claim a state of necessity ex-
ception when it had available other means that would have permitted to avoid a violation
of its obligations under international law. The argument, however, has to be taken in ob-
serving its reasonable proportions. The international obligations to be weighed against
the Argentine Republic’s state of necessity are, in Claimants’ view, the obligations arising
out of the BIT and allegedly breached. The emergency measures and the state of necessity
associated with them were events of nation-wide importance. Therefore, the question
whether “other means” were available has to be captured in both perspectives: the wide
one, taking into account the needs of Argentina and its population nation-wide, and the
narrower one of the situation of investors engaged in performing contracts protected by
the international obligations arising out of one of the many BITs.24

717. Claimants have not addressed the first part of the question. Respondent has made
more than a prima facie showing that the emergency measures taken were the only ones
available to the Argentine Government at the time, taking into account the extreme eco-
nomic, institutional and social disturbances suffered by the country and its population.?4
It would have been incumbent on Claimants to offer at least a serious indication as to the
nature of other measures that had been available to the Government at that time. Claim-
ants’ focus was exclusively on its own interests and the protection they allegedly derive
from the BIT. Professor Eichengreen, Expert called by Respondent, explained to the Tri-
bunal convincingly that

“Argentina had virtually no choice but to proceed with devaluation, suspension of
debt service payments and the pesification of assets and liabilities. I find it hard to
imagine that it could have proceeded otherwise. But if you force me to try, | would
say instead the government would have attempted to implement even deeper fiscal

24 The natural gas purchase agreements for exportation purposes, which were originally denominated in
US dollars, were excluded from pesification by Decree No. 689/2002; cf. Witness Ratti, para. 19. If it is
argued that a further exclusion should have been made, the first thing to submit would be a comparison
with this first exclusion. Claimants have not undertaken such analysis.

245 Claimants support a strong interpretation of this requirement of Article 25, para. 1(a) of the ILC Articles.
While there are good reasons to accept the application of rules of international law to investment disputes,
some reservation is to be observed in respect of the ILC Articles that address the responsibility of States
and do so together with the self-containment rule of Article 33, para. 2, stating that these rights arising from
the States’ responsibility are “without prejudice to any right ... which may accrue directly to any person or
entity other than a State.”
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cuts, even larger tax increases and public spending reductions than it did. That
would have deepened the recession, and | think in the end undermined the confi-
dence of international financial markets in any case, and I think it would have run
the risk of deeper social unrest. The recession was already three years old, the cuts
in public spending that already been implemented were deep, and in a democracy
there has to be public support for the measures taken.”24

718. Therefore, the Tribunal concludes at this juncture that there existed a situation of
state of necessity as sufficient support for the emergency measures when promulgated in
January 2002.

719. Claimants rightly submit that a state of necessity situation must come to an end.
While the emergency measures were kept into force for many years and are allegedly still
alive today, the necessity to do so has ceased to exist long before. In other words, when
the emergency measures were justified by the fact that no other reasonably available rem-
edy did exist, such argument supporting the state of necessity defense disappears as soon
as alternative measures become available and are no longer in breach of the State’s inter-
national obligations.

720. Claimants accept that Argentina had two kinds of obligations. These are its obli-
gations regarding the population’s right to water, and its obligations towards international
investors. The Argentine Republic can and should fulfil both kinds of obligations simul-
taneously. In so doing, the obligations resulting from the human right to water do not
operate as an obstacle to the fulfilment of its obligations towards the Claimants. None-
theless, Claimants’ argument is too short. It does not resolve the conflict between the
obligation to guarantee the Concessionaire’s right under the Concession and the access
of the poor and vulnerable population to water when this cannot be ensured otherwise
than by failing to comply with the host State’s obligations toward the Concessionaire.

721. There is no need to open at this juncture the debate on whether foreign investors
have, under international law, an obligation to contribute on their part to the provision of
drinking water to the extent this is required by the human right to water. It is entirely
sufficient to note that AGBA and its Concessionaire must have been aware that they were
indirectly bound by the fundamental right to water of the population of Region B due to
the provision ordering ORAB to take account in its decisions of the “protection of the
community’s interests” (Sec. 13-11 of Law No. 11820), including the “protection of the
users’ interests,” which are a concern based on Section 4.3 of the Concession Contract
and in light of Article 42 of the Constitution.

722. AGBA had experienced and accepted that such a fundamental right, as well as a
minimal respect for the health and social life of the people concerned, justified ORAB’s

246 TR-E, Day 5, p. 153/2-17; cf. Eichengreen, paras. 27-44.
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intervention prohibiting AGBA to proceed with a broad policy of cutting-off users not
willing or not capable to pay their bills.

723. In respect of the emergency measures and their impact of tariffs, the same legal
structure is to be observed: the Government of Argentina and the Executive of the Prov-
ince were under an obligation, based on Constitutional Law as well as on elementary
policy of protecting the population’s health, to preserve their access to drinking water.

724. The only means Claimants contend to be available at the time, were granting sub-
sidies to lower-income users and/or adjustment of tariffs in a way that the Concession-
aire’s income was preserved. Such measures were contained in Annex B of AGBA’s pro-
posal for emergency measures of June 28, 2002 (CU-104, 118) submitting that with effect
as from July 2001, the time frames for expansion, metering and pipe replacement and
reconditioning goals were no longer valid. The proposal has been rejected by ORAB’s
Resolution No. 25/03 of September 17, 2003 (CU-69). Claimants, while arguing strongly
about the failure of Respondent to even envisage or show interest in such measures, did
not support evidence demonstrating how such measures could have been possibly imple-
mented at the time of the crisis and the emergency.

725.  The first proposal is hard to take seriously: how would it have been possible to
provide subsidies when the State’s and the Province’s finances and budgets were in the
centre of the crisis, coupled with serious difficulties to pay the public debts? How would
it be possible to obtain a legislature’s approval of a budget reserving special credit for
users of a privatized water and sewage network, while no money would remain available
for other needs of the population, which were to be met by other providers, not protected
by a BIT? How can Claimants envisage and request subsidies taken from the state budget
when AGBA had submitted, before the emergency broke out, that the crisis was such that
the State was not capable to obtain funding from financial institutions even for the already
budgeted and approved current expenditures?24’

726. The comparison with the contributions provided to ABSA is not convincing.
These payments served the Province’s acquisition of shares and it improved indirectly
ABSA’s resources for its investment in the network. They were not designed to offer
subsidies to low-income users or similar vulnerable people. According to Decree No.
757/05 of April 26, 2005 (CU-169) approving a Memorandum of Understanding signed
with ABSA, in the years 2002 to 2004 a total of 60 million ARS was transferred to ABSA
as capital contributions to cover performance deficits or to enhance the company’s
strength.?*® The amount of 20 million that was retained on the Province’s budget for 2004

247 etter of July 17, 2001 (CU-135, RA-192).
248 Cf. further ABSA Accounting Statement of December 31, 2005, recording a capital increase of more
than ARS 65 million (1), Exhibit 234 to Giacchino/Walck 1.
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was devoted to the subscription of shareholdings and/or equity interest of ABSA.?*° In
order for AGBA to obtain direct subsidies from the Province, it would have been neces-
sary to submit to the New Regulatory Framework.?°

727. The second proposal is of the same vein. If an emergency measure had to be taken
in order to relieve the population of Region B, or part of it, from the burden represented
by the applicable tariff regime under the Concession, and if simultaneously measures had
to be granted in order to ensure the Concessionaire’s financial and contractual equilib-
rium, this would not have been possible without funds provided by the host State.

728. The third proposal would have had the effect of AGBA practically abandoning all
expansion and reconditioning work. Such a solution had clearly no relation with the emer-
gency measures but would have allowed AGBA to wipe out its delays in fulfilling the
goals under the POES.

729. At the time when the emergency measures were taken and in the immediate after-
math, none of such solutions was possible or even seriously to be taken into consideration.
This also disposes of Claimants’ argument that the funds and numerous other advantages
made available as from 2005 to ABSA, AGBA'’s successor after the Contract’s termina-
tion, demonstrate that funds were available in order to compensate either the users or the
Concessionaire for the losses resulting from the emergency measures. The support for
ABSA was provided in 2005 and in following years, when in Claimants’ own admission,
the Argentine’s economy substantially recovered from the crisis in 2001/2002. Moreover,
ABSA was a state-owned company with a balance of interests very different from AGBA,
and with sources of funding which did not include external contributions to the extent as
this had been contemplated in the case of AGBA.

730. Claimants rightly observed that an extraordinary tariff review would have allowed
preserving the dollar tariff provisions.?®* However, such a proceeding could not be envis-
aged under the Concession Contract in light of AGBA’s failure to reach multiple param-
eters for performance of the first Five-Year POES. This is why the available alternative
could only be a renegotiation of the Contract, allowing setting aside the frustrations ex-
perienced with the original design of the Concession.

731. Through Resolution No. 25/03 of September 17, 2003 (CU-69) AGBA was told
by ORAB that several conditions had to be met before an extraordinary review due to
changes of foreign price indexes could take place. As stated in Section 12.3.1, there needs

249 |_aw No. 13154, Section 46/47 (CU-155, RA-191).

250 Seillant I, para. 63.

251 Giacchino/Walck 11, para. 8, affirm that ORAB could have used the extraordinary tariff review provision
of AGBA’s Concession Contract, but it did not do so. The Experts do not examine what might have been
the reasons for such conduct.
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to be a variation in the United States inflation index exceeding 3%. The Agency must
determine whether there are enough grounds for a tariff review and if it decides so, a
public hearing must be organised before the Executive Branch may approve or reject the
review (Sec. 12.3.5.3). It was further noted that tariff reviews cannot be used to compen-
sate deficits resulting from the business risks assumed by the Concessionaire (Sec. 12.3.1,
and Sec. 30-11 of Law No. 11820). This last obstacle has already been invoked in the letter
of July 23, 2002 of the Undersecretariat of Public Services (RA-185).

732. A further alternative measure to accommodate the effects of the emergency
measures was the availability of negotiations offered to the holder of public service con-
tracts. Such renegotiation had a legal impact on both the emergency measures and on the
Concession Contract. On the one hand, renegotiation was a remedy to violations of inter-
national obligations that may have been caused by certain emergency measures. In this
respect, renegotiation was for the host State an obligation; such process constituted an
alternative means to meet the policy-goals of the host State without imposing on the Con-
cessionaire measures constituting a breach of an international obligation. On the other
hand, renegotiation offered the Concessionaire an opportunity to get access to a new eco-
nomic and financial equilibrium, with the effect of getting released from sanctions based
on its failure in performing its duties under the Contract.

E. The requirement for renegotiating the Concession Contract

733. Itis common ground that before the emergency measures were issued, the provin-
cial emergency Law No. 12727 of July 23, 2001 (CU-195, RA-164) provided for the
possibility of termination or renegotiation of contracts that gave rise to obligations for the
Province (Sec. 3/4). Decree No. 1960/01 of July 12, 2001 (RA- 167, 187, CU-309) made
in this respect an exception for agreements entered into on account of the privatization
processes conducted by the Province. Both texts stated that in case of termination, com-
pensation shall not include payments other than for actual damages.

734. Law No. 12858 of February 28, 2002 (CU-154, RA-169) and Decree No. 1157/02,
dated May 13, 2002 (CU-171, RA-170) established at the level of the Provence the rene-
gotiation process imposed by Section 9 of Federal Law No. 25561 (CU-145, RA-168),
setting several guiding criteria, which included the impact of tariffs on the economy and
on income distribution, the quality of the services, and the companies’ profitability. Sec-
tion 10 of this Law stated that nothing in Section 8 (on pesification) and 9 (on renegotia-
tion) “shall be deemed to authorize contractors or public service providers to suspend or
modify their obligations under the contract.” Provincial Law No. 12858 declared that the
Province adhered to all three Sections 8, 9 and 10 of the Federal Law.

735. Section 1 of Decree No. 1175/02 created the Special Committee for the Assess-
ment of the Crisis Impact on Public Service Tariffs and Contracts. Pursuant to Section 2,
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this Committee had the task to prepare reports to determine the situation of each affected
public service. Section 5 required the Committee to submit its findings within a period of
45 days. The tasks to be performed were principally: the adoption of measures to deter-
mine the incidence of the existing economic situation on the tariff structure and the con-
tracts, the possibilities to ensure the continuity of public service and the users’ economic
interest, the determination of rules of conduct, the preparation of the technical reports and
of reports explaining the situation of each affected public service, and the consideration
of users’ interests, investment plans and future business profitability.

736. Provincial Decree No. 2088/02 of September 10, 2002 (CU-172) ordered the con-
cessionaires of public services to maintain the quality of the services established in the
concession contract and supplementary legal provisions.

737. The Special Committee created by Decree No. 1175/02 achieved the elaboration
of the New Regulatory Framework that was approved by Decree No. 878/03 of June 9,
2003 (CU-125, RA-175) and validated by Article 33 of Law No. 13154. This Decree
established in Section 91 of the New Regulatory Framework a new obligation to renego-
tiate the contracts in relation to all drinking water and sewage services, within 180 days,
with an aim to adapt these contracts to the new regulation. The New Regulatory Frame-
work expressed the Province’s decision to introduce material changes to such contracts
and it was to be understood as targeting AGBA’s original Concession. In this respect,
Section 91 was important. It reads in relevant parts as follows:

“Within one hundred and eighty (180) days after the date to which this Regulatory
Framework becomes effective, the Ministry of Infrastructure, Housing and Public
Services shall set the terms and establish the duties and mechanisms so that all
drinking water and wastewater public services in the Province of Buenos Aires con-
form with this Regulatory Framework, regardless whether these services are oper-
ated within the provincial or municipal jurisdiction or under an operation and ad-
ministration agreement granted by the S.P.A.R.

In the case of sanitation public services provided within the provincial jurisdiction,
the Ministry of Infrastructure, Housing and Public Services shall agree with the
concessionaires on the adjustment of the respective concession contracts existing
on the date this Regulatory Framework becomes effective to ensure that they con-
form with this Regulatory Framework.”

738. AGBA was thus experiencing the effects of the emergency measures while com-
mitted to comply with the Concession Contract (Sec. 10 of Federal Law No. 12858, as
approved by Provincial Law No. 12858), with the only outcome for change submitted by
Section 91 of Decree No. 878/03 in the form of negotiating an adjustment of the Contract
based on the New Regulatory Framework.
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VIII. The New Regulatory Framework and the Renegotiation

739. OnJune 9, 2003, the Province issued Decree No. 878/03, approving the New Reg-
ulatory Framework (NRF) for the provision of the drinking water and sewage public ser-
vice in the Province of Buenos Aires (CU-125, RA-175). The Decree was ratified by Law
No. 13154 and amended by Decree No. 3289 of December 22, 2004 (CU-126, 168, RA-
177) This Regulation had for its primary purpose to provide support to ABSA’s operation
as a public-law provincial entity for the concession in Zone 1, which had been initially
awarded to AzurIx; this is explained in the Preamble of the Decree.

740. The New Regulatory Framework set the foundations for any future (new or rene-
gotiated) concession contract and for public sanitation services. AGBA complained that
it was subject to this new regulation as from the day of its entry into force. This was
certainly so in respect of the renegotiation of a revised concession, but only insofar as
that would have ultimately amended or replaced the Concession Contract applicable since
2000, which remained in force despite the emergency measures. While different pro-
posals had been prepared and discussed, these renegotiations failed.

A. The main elements of the New Requlatory Framework

1. Claimants’ presentation

741. Claimants start by recalling that the investors had relied upon Law No. 11820 and
its supplementary regulations, on which the Bidding Terms and Conditions were based
(Sec. 1.1 and 1.3.1), as well as the Concession Contract (Sec. 1.2). However, four years
into the Concession, the Grantor substantially altered the Regulatory Framework. The
NRF entailed a radical change in the ground rules and destroyed the private concession-
aire’s autonomy to make decisions and carry out works. The reason was to lay out the
legal foundation for the operation of the water service by public-law entities like ABSA.
The most relevant changes were as follows:

742. The NRF reversed the general principle tying the tariffs to the economic cost of
service provision and the Concessionaire’s profits. Section 28-11 of Law No. 11820 pro-
vided that prices and tariffs shall aim at reflecting the economic costs, including the Con-
cessionaire’s profit margin and incorporating the costs incurred. The NRF gave priority
to the “sustainable service” concept, with the effect that tariffs had to take account of the
users’ payment capacity. The NRF approached service sustainability from the user’s per-
spective alone. Instead of having this criterion retained for the purpose of implementing
subsidies for the benefit of those users who are in a difficult economic situation, the user’s
payment capacity was passed through into the tariff and shifted onto the Concessionaire.
It frustrated any attempt by AGBA to secure the review of tariffs that had been pesified
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and frozen since early 2002. When later the negotiations with AGBA had broken off, the
Grantor identified in its letter of July 12, 2006 (CU-167, RA-194) as a cause “the incom-
patibility of the tariff increases requested by the company with the users’ payment capac-
ity.” While accepting Respondent’s reply that this concerned only residential users who
receive more than the minimum supply, Claimants argue that residential customers ac-
count for 85% of the total number of users; thus, the interruption prohibition had a major
impact.

743.  Other changes in the tariff regime were: (1) Any reference to the preservation of
the Concession’s economic-financial equation was eliminated. (2) The Concessionaire’s
right to tax stability was no longer mentioned. (3) The tariff was set in pesos, at a rate of
ARS 1 = USD 1. (4) The rate of return was reduced, becoming a “reasonable return on
Concessionaire’s investment subject to efficient management and operation” to be set by
the Agency on “the average rate of return for the relevant activity in Argentina and for
other activities or sectors involving a similar risk level.” (5) A social tariff to be borne by
the Concessionaire was created. (6) The work fee was no longer recognized. These
changes in the tariff regime entailed a material alteration of the Regulatory Framework
under which the Concession Contract that became part of it was executed.

744. The NRF abrogated the Concessionaire’s exclusivity. Section 21 left to the Gran-
tor’s discretion to grant a concession to a person other than the Concessionaire for works
considered as “necessary” and which were not included in the master plan, the drafting
of which was on the Grantor’s charge. As a result, the Grantor could disregard AGBA’s
exclusivity. In response to a comment made by Respondent, Claimants accept that this
power was already contained, on a more limited scale, in the Regulatory Framework, and
was never exercised; this, however, does not mean that it might not be exercised in the
future and constituted therefore a less favourable regime for AGBA.

745. The NRF implemented Government interference with the Concessionaire’s man-
agement. Section 42 required the Concessionaire to hire Argentine professionals to fill at
least half of all managerial positions. Section 47 compelled the Concessionaire to secure
the Grantor’s prior approval to make corporate decisions that were important for service
provision. Such restrictions entailed a material violation of the Concessionaire’s rights
and powers.

746. The NRF eliminated the right to interrupt service provision to residential custom-
ers to the extent that the provider had to guarantee a “minimum vital supply.” This had
the effect of shifting onto the Concessionaire the costs of such vital supply.

747. The NRF required that income generated by the expansion tariff component shall
be deposited in a special trust fund to secure the use of such tariff resource, thus limiting
the Concessionaire’s rights to the disposition of such funds.
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748. Section 35(h) of the NRF imposed upon the Concessionaire a new obligation to
pay rights and royalties for the use of surface waters from rivers, water courses and
ground water.

749. Claimants further complain that the NRF left substantial issues undefined, a situ-
ation that was never remedied, given the Grantor’s and the Agency’s refusal to engage in
an effective contract adaptation process. The NRF failed to define such important items
as the tariff regime, the master plan and the quality standards. It thus created the most
absolute legal uncertainty over vital aspects of the concession, which was aggravated by
the Province’s reluctance to fulfill its contract adaptation mandate and its ambiguity in
the application of this NRF to AGBA.

750. Claimants refer to their Experts’ Valuation and Regulatory Report providing a
quantification of the damage sustained as a result of such differences. The Experts explain
that the NRF adversely affected AGBA’s Concession.

751. Claimants concede that it may be true that certain aspects of the NRF did not
modify the situation applicable to AGBA’s Concession, as for instance, the prohibition
of interrupting service provision upon non-payment. This does not mean, however, that
the NRF was not less favourable than the original regime. They contend that Respondent
had been acting in breach of the Regulatory Framework under which Claimants’ invested,
and the NRF just formalized that violation. This leads to the conclusion that the Regula-
tory Framework under which AGBA’s Concession was to operate was modified and there
was implemented a regime that was less favourable to the Concessionaire.

2. Respondent’s presentation

752. Respondent explains that the New Regulatory Framework was created as a con-
sequence of the socio-economic context and the prior declaration of public emergency by
the Argentine Republic and the Province. Law No. 12858 provided for the adaptation of
contracts for drinking water and sewerage services, and this could not be done without
reconsidering the regulatory framework.

753.  Provincial Decree No. 1175/02 of May 13, 2002, created a “Special Commission”
(RA-170, CU-171). The Commission was intended to examine the condition of each of
the public services. The Provincial Executive approved the conclusions of the Special
Commission by means of Provincial Decree No. 689/03 of May 12, 2003 (RA-103), and
further the NRF based on Decree No. 878/03 of June 9, 2003 (RA-175, CU-125).

754. In reply to certain arguments set forth by Claimants, Respondent notes that the
exclusivity right of the Concessionaire was not revoked, since such right was guaranteed
in Section 21(2) of Provincial Decree No. 878/03. Nevertheless, the Concessionaire could
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not ignore that this exclusivity was not absolute. The Regulatory Framework permitted
users in the remaining area of the Concession (where there was no service and no expan-
sion planned) to build and operate services by themselves or through third parties. Re-
spondent also recalls that in 2004, AGBA agreed to act as supervisor of the works to be
performed by the Province with funds granted by the World Bank, thus affecting the ex-
clusivity clause. When Claimants state that the new rules do not permit cutting off ser-
vices to delinquent customers they are wrong. The NRF does allow such sanction, to the
exception of a guarantee of minimum vital supply (Sec. 61-b). Another error relates to an
imposition of fees for use of water resources. Provincial Law No. 12.257 empowered the
Provincial Executive to charge such a fee (Sec. 43).

755. Respondent concludes by affirming that it cannot be said that the New Regulatory
Framework itself has caused any damage to AGBA. Moreover, what Claimants never
prove is how their detailed discussion about contract provisions can turn into claims un-
der the BIT.

3. The Tribunal’s findings

756. The Tribunal observes that Claimants’ objections to the provisions of the NRF are
of a basically contractual nature. In many respects, Claimants recognize in these provi-
sions breaches they identify and allege as having been committed by the Grantor and the
Agency under the then applicable regime of the Concession Contract. Claimants thus
conclude that “the NRF just formalized that violation”2>?, implementing a regime that
was less favourable to the Concessionaire. The Tribunal notes that Claimants’ conclusion
in this respect do not go beyond assertions like: “the NRF implemented a regime that was
less favorable to the Concessionaire.”

757.  The Tribunal further notes that a number of solutions retained in the NRF and
considered by Claimants as less favorable to AGBA have a hypothetical rather than an
actual impact. AGBA was not actually threatened with a breach of its right to exclusivity.
In the case of the project with the World Bank it agreed to cooperate. The NRF extended
the right to interrupt service provision to residential customers above the category of users
living with minimal vital supply; it has to be observed, however, that this extension
touched upon users with an ability to pay higher than those living with the minimum, with
the effect that service interruption had much less risk to occur. The introduction of a fee
for the use of water resources could have been implemented under the Concession Con-
tract as well and may have caused an extraordinary tariff review, thus allowing a solution
similar to the one that would have been reached if AGBA had successfully negotiated a
new regime under the NRF. The fact that the NRF left the Concessionaire with uncertainty
in not regulating important parameters like the tariff regime and the quality standards is

252 Reply on the Merits and Answer to the Counterclaim, para. 234.
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correct; however, Claimants do not take account of the possibilities for the Regulatory
Agency to modify certain parameters retained in the Concession Contract and the Con-
cessionaire’s acceptance of future amendments of the Regulatory Framework. Thus, in
this respect as well, Claimants’ complaints remain uncertain in their dimension and ef-
fects upon the Concessionaire under a future concession to be agreed upon.

758.  In sum, Claimants complaints do not go beyond disputes about their dissatisfac-
tion with solutions adopted or about to be adopted under the “old” Concession Contract,
and to which AGBA unsuccessfully opposed. Claimants do not mention that the Prov-
ince’s legislator, instead of adopting the NRF, could have merely modified, to the same
effect, the actual Regulatory Framework. This Framework was not, indeed, immune from
future modifications. It had the meaning of “Law No. 11820 as from time to time amended
or supplemented” (Sec. 1.2). When Claimants nevertheless argue that the NRF did sig-
nificantly and negatively affect the Concessionaire’s rights and expectations, they do so
for the purpose of supporting their assertion that they had been seriously affected by the
Grantor’s failure to conclude the process of renegotiation that AGBA was forced to con-
duct under the umbrella of the NRF. The Tribunal notes that Claimants do not address
another problem, i.e. the need to remedy AGBA’s failure to meet the POES’s goals in
particular in respect of the expansion goals and the investments. In this regard, the NRF
offered serious relief, specifically through the power vested in the Executive of the Prov-
ince to seek to raise funds in order to secure financially public service programs and to
provide subsidies (Sec. 61).2%3

B. No immediate application of the New Regulatory Framework to AGBA

1. Claimants’ position

759. Claimants present the NRF’s impact on AGBA with some variations. They rec-
ognize that the main purpose of the NRF was to get the privatized service back into state
hands. In principle, the NRF only applied to ABSA. It did not apply to existing conces-
sionaires, which had started their operations under Law No. 11820. Accordingly, the pro-
vincial lawmakers made provisions for a mutually agreed contract adaptation process.
This was the purpose of Section 91 of the NRF, which set a 180-day period to complete
that process.

760. On the other hand, the repeal order contained in Section 2 of Decree No. 878/03
did not make it better, providing that “Any provision that is inconsistent with this docu-
ment is hereby repealed.” It was impossible for AGBA’s Concession to remain in full
force and effect under a Regulatory Framework that had been abrogated. The NRF

253 Cf. the explanations of Witness Seillant, TR-E, Day 4, p. 121/7-123/3 ; Seillant I, paras. 43, 58-60.
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changed the administrative structure. The Water Control Agency of Buenos Aires
(OCABA) that came to existence under the NRF permanently referred to the NRF.

761. And the final confirmation was provided by the express mention of the NRF in
Decree No. 1666/06 (CU-166), whereby the Contract was terminated upon reliance and
quotation of that new framework. This is evidence that the Grantor and the Agency
thought to apply the NRF to AGBA. If the termination was based on the NRF, how can
it be argued that the NRF was not applied to the Concessionaire?

762. The Recitals of Decree No. 878/03 are clear evidence that the main purpose of the
NRF was to promote new forms of providing service and that the new system contem-
plated the possibility of providing the sanitation public service through the State or public
entities. The termination of the concession of Azurix was expressly cited as an instance
of such a shift from private-public service to pure public service.

2. Respondent’s position

763. Respondent stresses that the provincial emergency legislation provided for the
adaptation to the NRF upon the agreement of the Concessionaire. Thus, the law provided
that the application of the NRF to AGBA depended on AGBA'’s consent. Claimants try
to force the application of this NRF with the clear purpose of convincing the Tribunal that
they were affected by that system, which was never applied to them. This can be verified
by simply reading Section 91 of Decree No. 878/03. This rule shows that the application
of this New Regulatory Framework would only be possible if the Concessionaire con-
sented to its validity.

764. Respondent notes that Claimants contend correctly that Provincial Decree No.
878/03 is mentioned in Provincial Decree No. 1666/06 ordering the termination of
AGBA’s Concession and that therefore the NRF was considered to be in force. However,
Claimants omit to note that the NRF was mentioned at only one occasion and that this
was necessary in relation to the legality of the administrative act. A careful reading of the
Decree shows that all grounds for termination are supported by the articles of the Con-
cession Contract. As there was no agreement reached in view of giving effect to the NRF
as set forth in Section 91 of Decree No. 878/03, the old system of Law No. 11820 is
invoked in the Decree terminating the Contract. The NRF grants competence to OCABA
as the new regulatory authority. Only the second article of the NRF is mentioned, granting
OCABA competence to intervene as regulatory agency of the Concession. This included
the OCABA’s competence to be a part of the Contract termination.
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3. The Tribunal’s findings

765.  While Claimants complain heavily about the numerous substantial changes and
disadvantages brought about in their view by the NRF, they do not seriously oppose to
Respondent’s contention that it did not apply to existing concessionaires operating under
Law No. 11820.2% It was meant to be applicable to ABSA as new service provider. In
AGBA'’s case its effect was simply that any forthcoming renegotiation had to take the
NRF as its foundation.

766. No evidence is before this Tribunal that the NRF had been actually applied to
AGBA instead of provisions contained in the Concession Contract or the Regulatory
Framework.?% The termination Decree No. 1666/06 on which Claimants rely does not
offer another view. As the Parties have noted, the NRF is mentioned in one of the Recitals,
but this merely for the purpose of indicating that the Regulatory Agency in charge of the
Concession and the declaration of termination had become OCABA and was no longer
ORAB. This is a rule of an exclusively institutional function that did anyhow not belong
to the scope of regulation governing AGBA'’s rights and obligations under the Conces-
sion. The rules retaining the grounds for termination all refer, directly or indirectly, to
the Concession Contract and the Regulatory Framework on which it was based, mostly
in quoting Regulations issued by ORAB or the POES, all based on the “old” Framework.
In one of the last paragraphs of the explanation, Decree No. 878/03, Section 2, is men-
tioned, but again for the purpose of indicating the authority holding the Administration’s
prerogative to terminate the Contract.

767. Therefore, the Tribunal concludes that the NRF was not actually applied to
AGBA. Claimants’ complaints about the unfavorable effects it produced on the Conces-
sionaire are related to the negotiations that were forthcoming in view of a new concession
regime involving AGBA.

C. The conduct of the renegotiation based on the New Requlatory Framework

1. Claimants’ position

768. Law No. 12858 that was enacted on March 12, 2002 and implemented the Federal
Emergency Law in the Province caused AGBA to make countless requests to start the
renegotiation of the Contract based on Section 3 of said Law, starting with the letters of
March 13, 2002 (CU-176) and of April 17, 2002 (CU-177), both of which further stated

254 Cf. Witness Seillant, TR-E, Day 4, p. 34/1-35/12.

25 When asked about the result of the change of regulation on the realization rate, Witness Cerruti told the
Tribunal at the hearing as follows: “The regulatory framework was not applied to AGBA — well, it wasn’t
applicable to AGBA.” TR-E, Day 2, p. 6/4-6.
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that a situation of force majeure as referred to in Article 14.1.2 of the Contract had oc-
curred. The Province’s reaction to AGBA’s renegotiation requests was to set up a meeting
for June 7, 2002 (letter of June 5, 2002, CU-178), which turned out to be a mere formality.
Therefore, AGBA wrote once more to the Governor on June 28, 2002, providing a fully
detailed account of the emergency measures’ most relevant consequences for the Conces-
sion and asking for the Grantor’s urgent involvement to start the bilateral negotiations
provided for in the Emergency Laws; a concrete proposal for action was included (CU-
104, 118). AGBA also voiced the need for bilateral renegotiation in a letter addressed to
ORAB on June 11, 2002 (CU-117, 325), recalling that numerous factors contributing to
the deterioration of the Contract were altering its equilibrium *“al grado de ponerlo en
riesgo objetivo de ruina”. This did not cause ORAB to say more than that the Province
was not “unwilling to discuss these issues in a process for contract renegotiation” (Reso-
lution No. 25/03 of September 17, 2003, CU-69).

769. The Grantor merely organized meetings, moving on with a negotiation process for
more than four years that was nothing but an appearance and did not yield any result. The
most relevant milestones in the years 2002 to 2004 can be listed as follows: (1) AGBA’s
letter to the Undersecretary of Public Service of August 14, 2002, providing information
of the changes in its expenses due to inflation and requesting the formation of the Bipartite
Committee (CU-179). (2) AGBA’s letter to the Governor of the Province of Buenos Aires
of September 30, 2002, complaining about the Grantor’s inaction and reiterating its re-
quest for the formation of the Renegotiation Committee (CU-180). (3) AGBA’s letter of
October 8, 2002 to the Special Committee for the Assessment of the Crisis Impact (set up
by Decree No. 1175/02 of June 5, 2002, CU-181), insisting on the need to set up a rene-
gotiation Commission with the Concessionaire as active participant. (4) Letter of the Un-
dersecretary of Public Service to AGBA, dated October 16, 2002 (CU-182), stating that
the Special Committee had already been created, without the Concessionaire’s participa-
tion, and that AGBA had assumed the risk inherent in this sort of agreement and accord-
ingly, must fulfill its obligations, and that the Province is not willing to provide reim-
bursement for a risky business which, so far, has not been correctly managed. (5) AGBA’s
letter to the Undersecretary of November 13, 2002 (CU-183) replying to the arguments
put forward by the addressee, further stating that the existing Committee played a merely
advisory role, and insisting on the creation of a Bipartite Committee to carry out the re-
negotiation. (6) ORAB Resolution No. 23/03 of September 17, 2003, rejecting the emer-
gency measures proposed by the Concessionaire (CU-124).2%¢ (7) On January 13, 2004,
AGBA asked the Governor of the Province again for the urgent start of the Contract re-
negotiation process (CU-184). (8) Following a meeting with the Undersecretary on April
29, 2004, and upon his request, AGBA filed its letter of May 3, 2004 (CU-185, 329),
submitting a new model for the Concession, however without accepting the provisions of

2% Claimants’ timeline of the “most relevant milestones” as presented in the Memorial on the Merits (para.
401) does not mention that AGBA had filed an appeal against the NRF on July 17, 2003 and that it had
been invited by Minister Sicaro to submit its proposal for the renegotiation on September 10, 2003.
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Decree No. 878/03, which imposed the NRF. (9) AGBA then complied with the request
to have such model examined by an external auditor, who delivered a certificate that was
passed onto the Undersecretary on June 28, 2004 (CU-186). (10) Thereafter, several meet-
ings were held where the audit of the economic-financial model was analyzed in detail.
In October 2004, the Province provided AGBA with a document entitled “Bases for Con-
tract Adaptation,” which set up the Concession’s normalization in two stages. (11) In
November 2004, the Minister gave AGBA a draft “Memorandum of Understanding,” es-
tablishing the terms and conditions for the adaptation of the Contract. These included
AGBA'’s consent to the NRF and its waiver of any claim based on the NRF or past events,
as well as the recognition of reasonable returns and regulatory credit for the Concession-
aire on account of past events that had affected AGBA’s revenue very negatively.?’

770. Claimants also insist?®® on citing the Impregilo Award where the Tribunal pro-
vides the dates of 11 letters addressed by AGBA “to various authorities” between Febru-
ary 19, 2002 and January 13, 2004 (para. 327), without indicating their content. For the
Tribunal, this was sufficient to show that “AGBA repeatedly asked for renegotiations”
and demonstrated ultimately that “Argentina failed in restoring a reasonable equilibrium
in the concession” (paras. 330/331). The Impregilo Tribunal refers to one letter of the
Province only, dated July 23, 2002, written not to AGBA but to ORAB (para. 329).
Against this, it appears that the Tribunal did not refer to nor examine the content of any
of the various replies provided to AGBA by the Grantor and the Agency. This Tribunal
appreciates Claimants’ conclusion that it is not bound, or conditioned, by the decision
adopted in the Impregilo Award.?>®

771. Claimants further submit that “AGBA was not making true proposals in that re-
negotiation process, which was cut short. What the Concessionaire did, at the Grantor’s
request, was use the models supplied to it by the Grantor itself and model in certain vari-
ables, as requested by the Grantor.”?%® Neither do Claimants have any problem in ac-
knowledging that AGBA took the initiative in the renegotiation process. However, the
Province remained passive and showed no will to collaborate.

772. Claimants note that the Grantor ignored its obligation to enter into a renegotiation
with AGBA until it had adopted the New Regulatory Framework. When Respondent
states that at that time, waiting for the issuance of the NRF and the start of renegotiations,
ORAB was flexible with AGBA, approving the POES progress report for year 1 (2000)

257 Claimants’ presentation in their Memorial on the Merits, para. 401, does not refer to evidence in respect
of the documents referred to under points 10 and 11. The Province’s bases for contract adaptation
corresponds to Exhibits H010 of Seillant I. The draft Memorandum of Understanding of November 2004
could not be located. It was followed in December 2004 by two drafts of financial-economic models
submitted by AGBA (CU-187, 188).

28 post-Hearing Brief, para. 140.

29 |bid., para. 141.

260 Reply on the Merits and Answer to the Counterclaim, para. 218.
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and suspending the POES for year 2 (2001), without issuing fines, Claimants object that
this cannot be equated with the renegotiation of a contract.

773. AGBA'’s continuity as Concessionaire was possible only under the terms of the
NRF. That is why AGBA agreed to negotiate its continuity as concessionaire there under.
AGBA was forced to adjust its submissions to the Grantor to the NRF. Therefore, to as-
sume that AGBA’s submissions to the Grantor were proposals by it is not correct. Claim-
ants’ view is, in sum, that after the declaration of emergency and the pesification of tariffs,
the required renegotiations never materialized and this constituted the Grantor’s first
breach in this respect.

774. In respect of the conduct of the renegotiation, Claimants rely on the statements
made by witnesses, from which the main lines can be assessed. AGBA submitted its pro-
posal in June 2004, after it had been requested by Minister Sicaro on September 10,
2003.%6 A meeting was held in September 2003 between AGBA and certain provincial
officers (Mr. Sicaro and Mr. Sanguinetti).?%? To come up with this version, several previ-
ous models were modified upon the suggestions of the grantor and the auditor. It was thus
AGBA who insisted on making progress, working diligently for many months until a final
version was officially submitted in June 2004. AGBA developed that model and the sub-
sequent amended models at the Province’s request.?®> AGBA had to engage in all nego-
tiations possible in order to find a solution for the continuation of the Contract as long as
its economic-financial equilibrium was restored; therefore, it accepted to negotiate under
the provisions of the NRF. Inconsistencies were signalled by Mr. Seillant, but “none of
these issues was impossible to overcome.”?%*

775.  Witness Cerruti explains that in October 2004, the Province delivered a document
entitled “Bases for Contractual Adaptation” to AGBA.2%° It was proposed that the Con-
cession be divided in two stages, first a preliminary and temporary stage of continued
emergency, and second a regular stage, leading to a positive operating result sufficient to
guarantee a proper return. The conditions relevant for both stages would be lead out in
two economic-financial models (MEF1 and MEF2). In November 2004, Minister Sicaro
provided AGBA with a draft Memorandum of Understanding. Further drafts of such kind
were exchanged between December 2004 and January 2005. Then, starting February
2005, the Province interrupted holding meetings and showed no longer interest in further
progress. 2%

261 Seillant 1, para. 36. The date of May 2004 has also been mentioned: Cerruti I, para. 271; Dascoli I, para.
29.

262 Cerruti 1, para. 269; Facchinetti I, para. 16, and TR-E, Day 2, p. 75/20-76/4.

263 Dascoli 11, para. 5.

264 |bid., para. 7.

265 H010 to Seillant I. Cf. also Dascoli I, paras. 40-44.

266 Cf. Cerruti |, paras. 273-276.
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776. Witness Cerruti observes that what AGBA submitted was not a proposal, but a
model prepared at the request of the Province and audited also upon the Province’s re-
quest. More specifically, in respect of the idea to consider two sequential phases, to have
the Province to provide for some works, or to postpone the micro-metering investments,
it was always the Province who requested to consider such solutions.?®” The same holds
for models, data, or assumptions presented by AGBA during the renegotiation. They were
not unilateral contributions by the Concessionaire. They were made as per requests by the
Grantor; AGBA merely took steps to make headway in the necessary renegotiations of
the pesified Concession Contract. Witness Dascoli confirms that the “two-road” approach
was put forward by the Province.?®® The model was nothing but a work tool.2¢°

777.  When AGBA used the NRF as a reference, it was not because it thought that this
new framework being beneficial, but because it had no other alternative. The Concession
Contract had to mandatorily conform to it. This was a regulatory requirement (Sec. 91 of
the NRF). The New Regulatory Framework being in force, both AGBA and the Grantor
had no choice but to negotiate or not the readjustment of the Contract to it. Witness Fac-
chinetti explains that the NRF was imposed upon AGBA. “At the meeting held on June
15, 2004, the Provincial Minister of Infrastructure and Public Services expressly informed
us that the negotiation would lead to AGBA’s continued operation under the NRF.”27°
AGBA never accepted or consented to the NRF. It included in its proposals a reservation
in this respect.?’* This does in no way render AGBA’s criticisms regarding the adoption
of the NRF inconsistent with the fact that the Concessionaire hold renegotiations in ob-
servance of that framework, nor shall it prevent Claimants from invoking a violation of
the BIT.

778. Claimants conclude that Respondent’s strategy runs counter to good faith. It wants
to take advantage of the actions of the Concessionaire who “made everything within its
reach to salvage the Concession, first insisting on and later participating in a belated re-
negotiation that ultimately reached a dead end.” AGBA made proposals in observance of
the NRF because this is what the Grantor had requested. “The Concessionaire trusted that
the Province would sign off on a Contract revision based on the premises the Grantor
encouraged AGBA to include into the model.” And: “The fact is that AGBA was hostage
to measures adopted to fight the emergency and to legislation passed to incorporate the
State as operator into the provision of water services by means of a state-owned company.
In this context, the Concessionaire did everything within its reach to readjust the Con-
tract’s economic equation and ensure the service’s continuity.” It is then concluded: “This

267 Cerruti 11, paras. 78, 86-88.
268 Dascoli 11, paras. 4-6.

269 Dascoli |, para. 48, 11, para. 6.
210 Facchinetti 11, para. 6.

21 |bid., para. 7.
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readjustment was not possible because the Province of Buenos Aires obstructed the rene-
gotiation process. Neither was service continuity practicable, because the Grantor termi-
nated the Concession.”2"2

2. Respondent’s position

779. Respondent recalls that during the renegotiation process, AGBA never challenged
the provisions of the NRF to be applied after the adaptation of the Contract. AGBA’s
representatives had submitted different models; if they had been not satisfied with the
NRF, one would have expected them to include alternatives for the NRF. AGBA ex-
pressly affirmed during the renegotiation process that the activities of the Concessionaire
will be carried out subject to the provisions of the NRF. The proposals it made could only
be put into operation by means of the tools provided for in the NRF.?”3 AGBA tried to
renegotiate the contract in accordance with the provisions of the New Framework. This
was shown in AGBA’s submission of June 2004. Objections came in, however, at the
final stage, which was not a good sign in view of an agreement.

780. The NRF provided for a number of essential tools to adapt the Contract that would
become effective with the consent of the Concessionaire. It enabled the Province to grant
direct subsidies to consumption to help users in extreme poverty and the Provincial Gov-
ernment to bear the costs of part of the investments. The possibility of having the State
partially bear the costs of AGBA’s investment was crucial and was included in the NRF.
AGBA was aware of this novelty. As to the service cut-off, AGBA made proposals to
improve collection, without raising objections to Section 61 of the NRF.

781. Respondent also recalls that in late 2004, AGBA'’s last proposal to the Province
provided for a substantial tariff increase and that 100% of the investments to be made
were funded by the Province. This shows that AGBA intended to become the service
operator, which is completely inconsistent with the principles of the original framework
but complies with the NRF. It was AGBA that requested that the Provincial Government
make most of the investments through the channel of a trust fund and that this be done in
accordance with the NRF.?"* AGBA requested that the Provincial Government be in
charge of virtually all works, including the plants of Bella Vista and Alem and the invest-
ments required to reduce nitrate levels; the Concessionaire’s asset recovery would have
been limited to 25% of the technical value. After the declaration of Emergency, the com-
pany’s breaching behavior was confirmed. During post-Emergency negotiations, it pro-
posed as the only exit strategy to increase tariffs, to apply offset standards in cases of low
collectability, and to finance works with Government funds.

272 All in Reply on the Merits and Answer to the Counterclaim, para. 260.
213 Geillant |, paras. 41, 58-61, 1, paras. 16-22, 26/27.
274 geillant I, para. 59.
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782. The Agreement to be concluded between the Province and the World Bank on a
project to which AGBA accepted to