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I. INTRODUCTION AND INVESTOR’S REPLY TO OVERVIEW

1. This Rejoinderrepliesto theReplyMemorialoftheGovernmentofCanadaOn

PreliminaryJurisdictionalObjections(“Canada’sReply(JurisdictionPhase)”)datedApril 12,

2002.

2. TheInvestorcontinuesto relyuponthesubmissionscontainedin its Counter-Memorial.

As apreliminarycomment,the Investormakesthefollowing generalobservations:

a. Canada’s42 pageReplyis in substanceare-argumentorrepetitionof its

original Memorial andis not appropriatereply;

b. Canadahas,in severalimportantrespects,eitherchangedits positionor

advancednewarguments;

c. The argumentsofCanadaarenot onlyimprecise,but alsoreference

irrelevantconsiderationsandin manycircumstances,baldly assert

propositionswithout anyjuridicalsupport;and

d. Caremustbe takento comparethesubmissionin fact advancedby the

Investorin its Counter-Memorial,with thepurportedparaphraseor

restatementof it by Canada.For accuracy,wheneverCanadarefersto an

argumentoftheInvestor,referenceshouldspecificallybemadeto the

Counter-Memorialpreviouslyprovidedto theTribunal.

ThisRejoinderMemorialwill confineitself to thecorrectionoferrorsormisstatementsof the

Investor’sposition,andto responsesto anynewpositionnow beingadvancedby Canada.

3. Accordingly,this Memorialwill address:

a. Canada’sargumentthattheInvestoris advancinga claimunderNAFTA

Article 1502(3)(d)underthe guiseofNAFTA Articles 1105and

1 502(3)(a);
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b. Canada’sassertionthatno claimmaybe advancedby anInvestorunder

NAFTA Article 1105 for conductby agovernmentorthrougha

governmentmonopolyor governmentorganif thatmisconductincludes

anti-competitiveconduct,no matterhow unfairor inequitablethe

treatmentuponforeign investorsandtheirinvestments;

c. Whetherthe“contentofthe law [ie. NAFTA Article 1105 andthe

meaningof“fair andequitabletreatment”]...is andmustbeknowableor

capableofbeingdiscernedin theabsenceofevidenceandnot vary from

caseto case...”(Canada,ReplyMemorialparagraphs10-11,footnote9,

paragraph88);

d. Canada’sfurthersubmissionsconcerningtherelevanceor applicabilityof

theFreeTradeCommissionNoteof Interpretation;and

e. Wherenecessary,themisstatementsoftheInvestor’spositioncontainedin

Canada’sReplyMemorial.

4. In summary,theInvestorsubmitsthat Canada’sapproachto jurisdictionis excessively

textual,neglectsthecontext,objectivesandpurposeoftheNAFTA, and inconsistentlyapplies

therelevantinterpretativeprinciplesandjurisprudence.Canadacontinuesto urgeuponthe

Tribunal a prejudgmentof mattersthatcanonly properlybedeterminedatthemeritsphaseofthe

proceeding.

II. REPLY TO CANADA’S SUBMISSIONS ON INTERPRETATION

5. While thegeneralprinciplesoftreatyinterpretationdo not appearcontentious,Canada

hasinaccuratelystatedtheInvestor’sposition. For example,Canadaasserts(andthenbases

muchofits subsequentanalysisupontheargument)thattheInvestoris “elevatingtheobjectives
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ofthetreatyinto independentlegalobligationsformingthebasisofaclaim”.1 In support,

Canadareferences(atparagraph26),paragraph18 of theInvestor’sCounter-Memorial,where

theInvestorreferredto thedecisionof theICJ in Oil Platformswheretherelevantprovisionof

theTreatyin thatcasedid notcreatelegal obligationsbutwasmerelya“statementofobjective.”

6. CanadamisstatestheInvestor’spositionandignorestherelevantpassagefrom Oil

Platforms. After concludingthatArticle I oftheTreatyof 1955did not createa legal obligation,

theCourt explained:

In the light oftheforegoing,the Courtconsidersthat theobjectiveofpeaceand
friendshipproclaimedin Article I of theTreatyof 1955 is suchasto throw
light on the interpretation of the other Treaty provisions, andinparticular,
ofArticles IV and X. Article I is thus not without legal significancefor such
aninterpretation,butcannot,takenin isolation,bea basisfor thejurisdictionof

the Court.2 (emphasisadded)

7. Thus,contraryto whatCanadasuggests,theInvestordoesnot assertthataNAFTA

objectiveis an independentbasisfor aclaim. Thelegal obligationsforming thebasisofthe

Investor’sclaim arisefrom NAFTA Articles 1102, 1105, 1502(3)(a)and1503(2).Therelevance

oftheobjectivesoftheNAFTA is simplythat theyinform theinterpretationoftheseprovisions,

and arepartoftherelevantcontext(seeCounter-MemorialoftheInvestor,paragraphs25-27,43,

46-48).

8. In addition,Canadaassertsthat theInvestor’spositionis thatCanada’sapproach

“contradicts” theobjectandpurposeof thetreaty.3 Thatassertiondoesnot accuratelystatethe

positionoftheInvestor.Simplyput, theInvestorsubmitsthattheobjectivesandpurposesofthe

NAFTA, setout in NAFTA Article 102(1),cangenerallybecharacterizedasintendingtoprotect

andpromoteforeign investmentandto liberalizetradeandinvestmentbetweentheNAFTA

Canada’sReply(JurisdictionPhase)atpara.13, 24-27.

2 Atpara.31.

‘ Canada’sReply(JurisdictionPhase)atpara.14, 28.
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parties. Canadasubmitsthatits interpretationoftheNAFTA doesnotunderminethose

objectives.Evenwereit truethat Canada’sinterpretationdid not insidiouslyweakenandsubvert

the full achievementofthem,thequestionthattheTribunalmustaskis whatinterpretationofthe

provisionsbestachievestheobjectivesof theTreaty? It is theInvestor’ssubmissionthatCanada

urgesanarrowandrestrictiveview of thearchitectureoftheNAFTA thatdoesnot accountfor

context,objectivesandpurpose,while thaturgedby theInvestorconsiderstheNAFTA asa

whole.4

9. Finally, while Canadapurportsto focuson the“clearmeaning”ofthewordsof the

NAFTA, fundamentally,thedisputingpartiesdiffer asto whatthe “plain” or “clear” meaningis

oftherelevantprovisions. Accordingly,referenceto theobjectivesandpurposeoftheTreatyis

critical.

III. REPLY TO CANADA’S SUBMISSION ON THE JURISDICTIONAL TEST

A. Canadahaschangedits submission

10. Thesubmissionsnow advancedby Canadaatparagraphs33-50ofits ReplyMemorial are

substantiallydifferentthanthosefirst advancedby it atparagraphs37-42ofits original

Memorial. Thepositionnow arguedby Canadais simplythat theTribunalhasjurisdiction,or

mustfurtherproceed,if theallegationsmade“arecapable”of constitutingaviolationofthe

relevantprovisionsoftheTreaty.5 While thereis nonethelessroomfor debateasto whetheran

allegationis “capable”offalling within theTreaty,in substance,theInvestoragreeswith this

test.

As arguedin theInvestor’sCounter-Memorial(JurisdictionPhase)atpara.48:NAFTA Tribunalshave
interpretedNAFTA Chapter11 as fitting within the“broad liberalizing contextof the treatyandits objectives.
Accordingly, anyinterpretationof theNAFTA Articles 1102,1105, 1502(3)or 1503(2)mustbe undertakenhaving
full regardfor theobjectiveof investmentpromotionidentifiedinArticle 102(1)(c), togetherwith theobjectivesof
tradeliberalization.”

Canada’sReply (JurisdictionPhase)at para.49.
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11. However,theInvestordoesnotagreewith Canada’schangedanalysis.For instance,

whenCanadaasserts,at paragraph33 of its Reply,that the“underlying objective”of theTribunal

in consideringwhetherit hasjurisdictionis the “expeditiousandfair settlementofdisputesthe

partieshaveagreedto arbitrate”,theInvestordoesnotagree. Theunderlyingconsiderationis

simplythattheTribunalmustanswerthe legal questionwhethertheTribunalhasjurisdiction,

might havejurisdictionordoesnothavejurisdiction. If it doeshavejurisdiction, it is boundto

exerciseit.

12. Additionally, theInvestorsaysthatCanada’scontinuedrelianceon theOil Platformscase

is misplacedandthat Canadahasstretchedthejurisdictionaltestsetout in thatcasewell beyond

its intendedscope. TheOil Platformstestsimplyrequiresadeterminationwhetherthereis a

“possibility” that anallegedtreatyviolation doesordoesnot fall within theprovisionsofthe

treatyin question,orthatthefactsallegedare“capableofhavingtheeffect”ofviolating the

allegedtreatyobligations.6TheInvestoragreeswith Canadathat“All that is neededis a

determinationwhetherthesubjectmatteroftheallegationsis coveredby thesubjectmatterofthe

provisionsuponwhichjurisdictionmustbebased,”7but that standardestablishesarelativelylow

threshold.

B. The Tribunal has jurisdiction rationemateriae

13. Thus,themajority in Oil Platformsaskthequestionwhether,asaconsequenceoffalling

“within theprovisionsofthetreaty”, thedisputeis onewhich “ thecourtwould havejurisdiction

rationemateriaeto entertain”underthejurisdictiongrantingprovisionsoftherelevanttreaty?

6 Oil Platformsatpara.16, 50, and51. SeeInvestor’sCounter-Memorial,Bookof Authorities,Vol. 1,

Tab. 6.

CanadaReply(JurisdictionPhase),footnote9, page13
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Applying that approachto this case,theTribunalmustfirst assessthesubjectmatterjurisdiction

it possessesunderChapter11 oftheNAFTA. TheTribunal’ssubjectmatterjurisdictionis setout

in NAFTA Article 1 101(1):8

1. ThisChapterappliesto measuresadoptedor maintainedby a Partyrelating to:

(a) investorsof anotherParty;

(b) investmentsof investorsof anotherPartyin theterritoryof theParty;and

(c) with respectto Articles 1106and1114,all investmentsin theterritoryoftheParty.

14. It is clearthatthesubjectmatterofNAFTA Chapterills NAFTA Party“measures”

relatingto foreign investorsandtheirinvestments.In addition,NAFTA Article 1115makesit

clearthatthe“purpose”ofNAFTA Chapterills to establisha“mechanismfor thesettlementof

investmentdisputes”.9 NAFTA Article 1116 furtherclarifies thatthedisputein questionmust

relateto aclaim thataNAFTA Partyhas“breachedan obligation” underSectionA ofNAFTA

Chapter11, andcertainprovisionsofNAFTA Chapter15, andthattheallegedbreachhascaused

lossor damage.

15. Given theallegationsin its AmendedStatementofClaim, theInvestorsubmitsthat it has

met thenecessaryrequirementsto establishtheTribunal’sjurisdiction. TheInvestorhasclaimed

that Canadahasbreachedits NAFTA obligationsunderNAFTA Articles 1102, 1105, i502(3)(a)

8 Similarly, underArticle 25(1) of theICSID Convention,therearetwo specificrequirementsthatmustbe

met to establishjurisdictionrationemateriaein anICSID investor-statearbitration: (1) thedisputemustbeone
“arising directlyoutof aninvestment”,and(2) thedisputemustbe alegalone. Article 25(1)provides:“The
jurisdictionof the Centreshallextendto anylegaldisputearisingdirectlyoutof aninvestmentbetweena
ContractingState(or anyconstituentsubdivisionor agencyof a ContractingStatedesignatedto theCentreby that
State)andanationalof anotherContractingState,whichthepartiesto the disputeconsentinwriting to submitto the
Centre. WhenthePartieshavegiventheir consent,no partymaywithdrawits consentunilaterally.”

Emphasisadded. Theterm“investmentdisputes”isnotdefinedunderNAFTA Chapter11. In thePope
& Talbotarbitration,that Tribunal rejectedthenarrowinterpretationsof MexicoandCanada.See:Pope& Talbot
andCanada,Award In RelationtoMeasuresRelatingto InvestmentsMotion, January26, 2000atpara.25,26.
Investor’sCounter-Memorial,Bookof Authorities,Vol. 1, Tab4.
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and1503(2)aspermittedunderNAFTA Article 1116. Themeasurestakenby Canadahave

clearlyaffectedthe InvestmentoftheInvestorin Canada,andso relateto investmentasrequired

byNAFTA Article 1101.

IV. REPLY TO CANADA’S SUBMISSIONS CONCERNINGCHAPTER 15

A. The UPSAllegations of Anti-Competitive Conduct Are Arbitrable

16. Canadacontinuesto errby focusingonwhetherthe conductcomplainedofby the

Investorfalls within NAFTA Article i502(3)(d). This is a fundamentallymisguidedanalysis,

andmisconceivesin any eventtheobligationestablishedbythat provision. NAFTA Article

1502(3)(d)imposesanobligation on theParty- Canada- andnotuponthemonopoly- Canada

Post.Thatobligationis to ensurethatthemonopolynotactin an anti-competitiveway. The

obligationis supervisory,andis in thenatureofanassuranceto the otherNAFTA Partiesthat

suchmisconductwill not occur. But it is not thatprovisionuponwhichtheInvestorbasesits

claim. While it is interestingthattheconductin issuemayalsogiverise to issuesthatwouldbe

resolvedat aStateto Statelevel, thatfact is incidentaland irrelevant.

17. ThequestiontheTribunalmustultimatelyansweris whetheranyoftheconduct

complainedof violatesanyofthepleadedarticles. At this stage,thequestionis simplywhether

thatconductis capableof constitutingabreachofthoseprovisions.

B. Reply to Canada’ssubmissionthat NAFTA Article 1502(3)(d)and Articles
1102, 1105,1502(3)(a)and 1503(2)are distinct obligations

18. While Canadanow acceptsthepropositionthat thesameconductcanviolatemultiple

treatyobligations(ReplyMemorial,paragraph60),Canadaassertsthat, evenwhenthe conductin

issueis vicious,unfair andinequitable,if that conductcanalsobecharacterizedasinvolving

anti-competitiveelements,thenaclaimrespectingit “cannot...be rootedin theprovisionsrelied

uponby UPS” (paragraph60), thattheNAFTA doesnotprovide“an investorwith aremedy”
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(paragraph59),andthat suchconduct“couldneversatisfytherequirementsfor investor

complaint” (paragraph67). By focussingonly on the“distinct obligations” (paragraph54)

createdby thevariousprovisionsoftheNAFTA, Canadalosessightofthe fact thatit is

ultimatelytheconductofCanadaandCanadaPostthatis in issue,andwhetherthattreatmentof

theInvestorandtheInvestmentviolatestheobligationspled. Therelevantquestionis not

whethertheconductin questioninvolvesanti-competitiveelements.

19. Thus, Canada’sReply(JurisdictionPhase)atparagraphs64, 86, 92, and105-107

continuesto focuson thenotionthatconductwhichmightbe in breachofNAFTA Article

1 502(3)(d)is to behermeticallysealedoff from considerationin connectionwith aclaim

advancedby an InvestorunderChapter11.b0 DespiteCanada’sacceptancethat acertainfact

matrixmayapplyto morethanoneNAFTA obligation,its argumentis inconsistentwith that

proposition. For instance,Canadastates,at paragraph86 of its Reply,thatbecauseNAFTA

Article 1502(3)(d)coversanti-competitiveconduct,thatconductcannotalsobe coveredby

NAFTA Article 1102. At paragraphs92 and 105-107of its Reply,Canadacitesthepresumption

againstredundancyto arguethatNAFTA Article 1105musthavean independentmeaningfrom

NAFTA Article 1502(3)(d). While theInvestordoesnot quarrelwith thepropositionthatthe

two articleshaveindependentmeaning,thatisno responseto thesubmissionthat thesame

conductcouldresultin aviolationofNAFTA Articles 1102and 1105,while still beingrelevant

to theseparatequestionofwhetherCanadahasensuredthatits monopolynot actin acertain

way.11

~° Again, it is importantto note that theanti-competitiveconductof CanadaPostis nota breachofArticle

1502(3)(d). Rather,thebreachwould be Canada’sfailure to ensuresuchconductnot occur.

~ If theInvestorcandemonstratethatCanadahasfailedto properlysuperviseCanadaPostin its exercise
of delegatedauthority,andthatthis exerciseof delegatedauthority resultedin conductthatwould violateNAFTA
Articles 1102or 1105 if it hadbeenconductedby Canadaitself, a compensablebreachwill havebeenestablished.
Thefactthatsuchconductmight alsoberelevantto abreachofNAFTA Article 1502(3)(d)is useful in
understandingthenatureof thebreach,butnotnecessaryto establishthata breachhasoccurred.
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20. As statedabove,CanadamischaracterizestheInvestor’sclaim,whenit asserts,in

paragraph74 that theInvestoris seekingto “createanobligation,identicalto thatsubstantively

coveredin NAFTA Article 1502(3)(d),andtherebyengineeraright ofrecoursewherenonewas

intended.”TheInvestorhasrepeatedlyacknowledgedthattheobligationscreatedby NAFTA

Article 1 502(3)(d)onCanadato ensurecertainconductnot occur,andtheobligationsunder

Articles 1102and 1105 to afford certainstandardsoftreatmentaredifferent. But, asstated

above,theycanarisefrom thesamefactualmatrix.

C. Reply to Canada’s Submissionthat the Obligations in NAFTA Article
1502(3)(d)Are Not Included in NAFTA Article 1502(3)(a)

21. Thesubmissionadvancedby Canadaatparagraph62ofits ReplyMemorial, that “Article

1502(3)(a)only applieswhenthemonopolyis exercisinggovernmentalauthority‘in connection

with themonopolygoodor service” andthat “Pursuantto its clearterms,1502(3)(a)only deals

with themonopolizedmarket”mustberejectedon thefactsofthis case.

22. Canada’sargumentfails to takeintoaccountthesimple fact thatCanadaPosthas

integratedits monopolyandnon-monopolyfunctions. Thatintegrationis centralto theclaim,

andmakesit all but impossiblefor suchan artificial distinctionto bemadein the contextof the

Investor’sclaimthat CanadaPostis abusingits monopolypositionthroughtheuseof that

integratedinfrastructurein amannerthatis unfair andinequitableto the Investorandits

investment.12TheInvestorhasallegedthatin exercisingits governmentalauthority,CanadaPost

is causingharmto thenon-monopolymarket. This factualrealityis consistentwith the

Investor’sinterpretationthat conductwhich is relevantto NAFTA Article 1502(3)(a)mayalsobe

relevantto adifferentobligation,suchasCanada’sobligationunderNAFTA Article 1 502(3)(d).

23. Moreover,throughits narrowconstructionof“governmentalauthority” generally,andby

12 SeeInvestor’sCounter-Memorial(JurisdictionPhase)atparas.89-108.
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excludingthenon-monopolyportionsofCanadaPost’sactivity, Canadaseeksunilaterallyto

permititself to evadestateresponsibilityfor actionsthat are(ononeargument)undertakennot

directlyby thestateitselfbut throughits designatedagents.If Canada’scontentionwereto be

accepted,statescould simplydelegateresponsibilityto aquasi-governmentalbodyto avoidtheir

obligationsunderinternationallaw. As theInvestorhaspreviouslyargued,theILC Draft

Articlesandcommentaries,aswell asinternationaljurisprudence,do notsupportCanada’s

restrictiveinterpretation.13

24. And, contraryto Canada’sdismissiveresponseon theimportanceofprinciplesofstate

responsibilityto theNAFTA, theprinciplesset out in theILC Draft Articlescanbeconsideredto

be an importantreflectionofthedevelopmentofthisareaofinternationallaw which this

Tribunal is boundto follow underNAFTA Article 1131. Theyaredirectlyrelevantto the

contextin which Canada’sresponsibilityunderstatearbitrationrules is to beanalyzedunder

NAFTA Chapterii. In addition,theyarealsorelevantto how NAFTA Chapter15 shouldbe

interpretedwith respectto theconductofa stateorgancarryingout a coregovernmentalfunction

suchasCanadaPost.

D. Reply to Canada’ssubmissionthat evenif a breach of a SectionA Chapter
11 Could be Established,NAFTA Article 1502(3)(a)Is Not Engaged

25. At paragraph79 ofits Reply,CanadaarguesthattheInvestor“overlookstheplain

meaningofArticle 1 502(3)(a)readin its context,andinsteadrelieson the ‘principlesofstate

13 Canada’snarrowconstructionof thekindsof delegatedauthorityfor which it is obligedto supervise
underNAFTA Articles 1502(3)(a)and1503(2)alsofails ona simple, textualbasis. The lists of delegatedfunctions
containedwithin Articles 1502(3)(a)and1503(2)are clearlynotexclusive,asthereis no limiting textto sucheffect.
Forexample,Article 1503(2)lists the following activities as examplesof delegatedauthority:“the powerto
expropriate,grantlicenses,approvecommercialtransactionsor imposequotas,feesorothercharges.” If thesewere
theonly kinds ofactivity thatNAFTA Partieswereobliged to supervise,therewouldbe noreasonfor theNAFTA
Partiesto includeanexceptionfor the“procurement”activitiesof a stateenterpriseinNAFTA Article 1108(8)(b) or
anexceptionfor “subsidiesor grants”providedby a stateenterprise.The reasonwhytheseexemptionswere
obviouslyincludedis becausetheNAFTA Partiesdid notregardthekinds of delegatedauthoritylistedinArticles
l502(3)(a)or 1503(2)asnearlyas limited asCanadanow argues.
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responsibility’to circumventtheplain termsofArticle 1502(3)(a).” CanadathusviewsNAFTA

Article 1 502(3)(a)asanarrowingof theprinciplesof stateresponsibilitythatwouldotherwise

apply.

26. Simplyput, underthe internationallaw of stateresponsibility,Canadais responsiblefor a

stateentity thatactslike adepartmentofthegovernmentandusesthatauthorityin amannerthat

causesinjury to foreign investors. As notedabove,the internationallaw ofstateresponsibility,

aspartof internationallaw, is partofthegoverninglaw andcontextof theNAFTA. Canada

ignoresthis contextin its interpretation.14

27. If Canada’sinterpretationwas correct,thenit wouldpermitCanadato avoid its

internationalobligationsaslongastheoffendingconductis thatof governmentmonopoliesor

stateenterprises.This interpretationis clearly in conflictwith thecontextoftheNAFTA, andits

objectivesandpurposes.

V. REPLY TO CANADA’S SUBMISSION ON NAFTA ARTICLE 1102

28. Canadaargues,atparagraph84 ofits Reply,that“CanadaPostasamonopolyis not

subjectdirectlyto theobligationsofNAFTA Chapter11.” While it is truethatprivate

monopolieswouldnot besubjectto NAFTA Chapter11, CanadaPostis an “institution of

14 It is thepositionof the InvestorthatCanadaPostis clearlyan“organof thestate”in theCanadian

context. Forexample,the relevantlegislationrefersto CanadaPostasan“institution of thegovernmentof Canada”.
(SeeInvestor’sCounter-Memorialat paras.99-101). However,the Investorcited,atparagraph102 ofits Counter-
Memorial(JurisdictionPhase),Article 5 oftheILC Draft Articles to demonstratethatevenif CanadaPostwere not
an“organofthestate” it would neverthelessattractliability to Canada.Canadahasargued,atfootnote17 of its
Reply(JurisdictionPhase),thatArticle 5 supportsCanada’spropositionthat thecommercialactivity of CanadaPost
is notpartof anydelegated“governmentalauthority”. However,Canadacitesparagraph5 of theCommentaryto
Article 5 as supportingits conclusionwhile ignoringparagraph6 which makesit clearthatanyanalysisofthe nature
of “governmentalauthority” is fact dependentonhow this authorityis exercised,andtheextentto which theentity is
accountableto government.Thegeneralstandardmustbeappliedto “variedcircumstances”suchasthecasewith
CanadaPost. In thecaseof CanadaPost,the levelof integrationof its non-monopolyandmonopolybusinessesare
suchthatboththefactdependentissuesofhow authorityis exercisedandthenatureof its accountabilityaredirectly
relevantto themerits of this case.
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government”andan “agentof theCrown”. Accordingly,undertheprinciplesofstate

responsibility,CanadaPostis astateorganthatwould subjecta stateto liability underNAFTA

Chapter11.

29. Moreover,to saythat anti-competitivedecisionsandpracticesby agovernmentmonopoly

carryingout abasicgovernmentalfunctioncouldnot involve theexerciseofgovernmental

authorityby a governmentmonopolyis unsustainable.CanadaPost’sactivitiesarebuilt on a

foundationofits postalmonopolyandpublicly fundednetwork,andhaveclearlyalreadybeen

foundto be incompatiblewith basicprinciplesoffairness.’5

VI. REPLY TO CANADA’S SUBMISSIONS CONCERNING NAFTA ARTICLE 1105

A. Introduction

30. Canada’sfirst propositionis that“the scopeandapplicablelegal standardofthe legal

obligationunderArticle 1105 is a questionoflaw” (para.88), thatit is “knowableor capableof

beingdiscernedin theabsenceof evidence”(para. 13),andthat“it mustbecapableofdefinition

andinterpretationin theabstract”(footnote9). Basedon thisreasoning,it arguesthereis a

jurisdictionalissueof“whetherthesubjectmatterofthe allegationsarecapableof falling within

theprovisionuponwhich thejurisdictionofthis Tribunalmustbebased”.

31. Thatpropositioncannotwithstandscrutiny.As theInvestorhasarguedat paragraph85 of

its Counter-Memorial,NAFTA Article 1105mustbeconsideredin light ofthefactsofthecase

andanyevidenceofcustomorinternationallaw principlesleadby theParties. As notedby the

UnitedNationsConferenceon TradeandDevelopment,in thecontextofbilateral investment

treaties,the“fair andequitable”standardis subjectiveanddependsheavilyon afactualcontext.16

15 AmendedStatementofClaim atparas.16-19.

16 U.N. ConferenceOnTrade& Development,“Fair andEquitableTreatment”(1999) at 10, 15 and 16.
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32. In his treatiseonAspectsoftheAdministrationofInternationalJustice,Sir Eli

Lauterpachtput thematterthisway,speakingfirst aboutthemeaningof“equity” or“equitable

principles”:

Theyareintendedto referto elementsin legaldecisionwhich haveno
objectivelyidentifiablenormativecontent. Theare, in thepresentcontext,
virtually synonymouswith “fair” or “reasonable”.The conceptshaveno
meaningin isolation from the details of the particular factual situation in
which they fall to be applied.

There are basically two waysin whichequity in thisbroad and elastic sensecan
find its way into the internationallegalsystem.

The first possibilityis that a treatyor a ruleof customaryinternationallaw may
prescribetheapplicationof arulewhich is itself expressedin termsof “equity”
or “equitableprinciples” or evenof fair or justor reasonabletreatment.All
theseformulaeareinherentlyidenticalin that the resultthat theyprescribeis not
specifically elaborated.Instead,thejudgeis calleduponto constructa solution
outof wholeclothaccordingto theneedsof thecase.

Nor is referenceto equity limitedto multilateraltreaties.Wefind, for example,
that in manybilateraltreatiesthe standardof treatmentwhich is to be accorded
by eachof thepartiesto the nationalsofthe othersis thatof“fair andequitable”
treatment.Everybodyappreciatesthat thereis no intrinsic or objective
conceptof equity applicablein thosecircumstances,but that weare there
dealing with a conceptthe content of which is closelyrelated to the specific
factsof any givencase.’7[emphasisadded]

33. Finally, Canadahassimply assertedthemeaningof “customaryinternationallaw”

withoutprovidinganytestfor how theTribunal shouldidentify thecontentofsuchlaw.

Discerningthecontentofcustomaryinternationallaw is a difficult taskthatwill requirethis

Tribunalto makedeterminationsaboutlegal theory,andevidenceofopiniojuris. Suchquestions

aresimplynot appropriatefor ajurisdictionaldeterminationandmustbejoinedto thehearingof

themerits.

17 Sir Eli Lauterpacht,AspectsoftheAdministrationofInternationalJustice(1991)at 118, 119, and122.
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34. Accordingly, anyconsiderationofwhethertheunfair andinequitabletreatmentby Canada

andCanadaPostdirectedtowardstheInvestorandits Investmentviolatestheobligationsunder

theTreaty,is amatterthat canonly bedeterminedby referenceto theactualfactsandevidence

led atthemeritsphase.

B. Reply to further submissiononNoteofInterpretation by the Free Trade
Commission

35. CanadahasagainarguedtheapplicabilityoftheNoteof Interpretation,raisedfirst in its

Memorial at paragraphs89ff andin its ReplyMemorial at paragraphs94-96. Thenew

propositionadvancedis thattheNAFTA Chapter11 Tribunaldecisionsin S.D. Myers,Pope&

Talbot andMetalcladarbitrations,which Canadapreviouslyignored,areeitherirrelevantor

wrongly decided,becausetheyweredecidedbeforetheFreeTradeCommission(“FTC”) Noteof

Interpretationwasreleased.In this connection,Canadaagainseeksto relyuponthedecisionofa

singlejudgein aBritishColumbiacourtoffirst instance,whichadoptedadifferent interpretation

ofNAFTA Article 1105. TheInvestorsubmits,however,that anyrelianceuponthedecisionof

theBritish Columbiacourt is misplaced.18

Finally, thespecializedexpertisefor whicharbitratorsare oftenselected,sovital
to the accurateresolutionof complexintemationaldisputes,is largelylost atthe
appealsstagewherereviewis by anationalcourtof generaljurisdiction. As
mentionedearlier, eventhemostsophisticatedjudgesareunlikelyto have
extensiveexperiencedealingwith thetechnicaldetails,overlappingsystemsof
law,andotherproblemsthattypically characterizeinternationaldisputes.As a
result,a reviewingcourtmaybe evenlesslikely to ‘get it right’ thanwasthe
original arbitraltribunal,raisingthepossibility ofcompoundingarbitratorerror
with furthermisunderstandingor mistakeatthereviewstage.’9

18 It shouldreiteratedthat thegoverninglaw ofa NAFTA Chapter11 arbitrationis theNAFTA and

internationallaw,asprovidedunderNAFTA Article 1131(1).

19 Knull andRubin, “Betting theFarmonInternationalArbitration: Is It Time to Offer anAppealOption?”,

[2000] 11 AmericanReviewof InternationalArbitration, 531 at 550.
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Accordingly,theInvestormaintainsits argumentatparagraphs73-76ofits Counter-Memorial

that thedecisionsin S.D.Myers,Pope& Talbot andMetalcladremainthemostrelevantsources

ofjurisprudenceirrespectiveoftheFTC Interpretation.

C. The Noteof Interpretation doesnot have the effectCanada contends

36. In anyevent,theInvestor’sresponseto thesubmissionsadvancedat paragraphs92-99of

Canada’sReplyareas follows:

(a) TheFTC NoteofInterpretationcannothavetheeffectadvocatedby

Canada2°because:

(i) theFTC interpretationis inconsistentwith theplain meaningofthe

NAFTA, andinconsistentwith the interpretiveprinciplessetout in Article

102 ofNAFTA;2’

(ii) theNAFTA FreeTradeCommissiondoesnot havejurisdictionto interpret

theTreatyin amannerinconsistentwith its termsor in awaythat amends

theTreaty. UnderNAFTA Article 2202amendmentsmustbemadeby the

threepartiesandmustbeapprovedby eachparty’sdomesticparliament;

(iii) Internationallaw hasdevelopedspecificrulesfor exemptingorreserving

provisionsfrom theapplicationofothertreatyprovisions.The Tribunal

20 As theInvestorindicatedatparagraph70 of its Counter-Memorial,thevalidity oftheFTC Interpretation

is presentlyat issuein threeotherNAFTA Chapter11 arbitrations(Pope& Talbot, LoewenandMethanex).For
example,see:Methanexand UnitedStatesofAmerica,NAFTA/UNCITRAL Arbitration, Investor’sSubmissionon
FTC Interpretation,andSecondOpinionofProfessorSir RobertJennings,Q.C., September6, 2001. Moreover,the
FTCNote ofInterpretationcannotbereconciledwith theMost-FavouredNation(MFN) treatmentprincipleset out
underNAFTA Articles 102(1)and1103. ThePope& TalbotTribunalrecognizedthis flaw. SeePope& Talbot and
Canada,NAFTA/UNCITRAL Arbitration, Award on theMerits of Phase2, April 10, 2001 at para.115 (Investor’s
Counter-Memorial,BookofAuthorities,Vol. 1, Tab 1). Also see,arecentICSID decisionrelatingto the
applicationofMFN to aninvestor-statetreaty, in: EmilioAgustinMaffeziniand theKingdomofSpain,CaseNo.
ARB/97/7,Decisionof the Tribunalon Objectionsto JurisdictionJanuary25,2000.

21 Any interpretationby theFTC ofNAFTA Article 1105 mustmeettwo requirements:the Commissionis

requiredto interprettheNAFTA in light of its objectivesinNAFTA Article 102(1),anddo soin accordancewith the
“applicablerulesof internationallaw”, includingthe ViennaConventionon theLaw ofTreaties.
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oughtnot to permit theNAFTA FreeTradeCommissionto usean

“interpretation”to achievethesameeffect.

(b) Evenif Canadais correctthat NAFTA Article 1105 incorporatesonly the

“customaryinternationallaw minimum standardoftreatmentofaliens”,22

thecontentofthat standardin 2002cannotbedefinedsolelyby reference

to onecasefrom 1926,norwithoutreferenceto the actualfacts

established.ThisTribunal ought to be significantly influencedby the

developmentofthemodernregulatoryeconomyandtheeconomic

integrationbetweenstatesin articulatingthatstandard;and

(c) Evenif theFTC NoteofInterpretationis accepted,themeasuresin dispute

violatethecustomaryinternationallaw standardoftreatmentofaliensin

anyevent.

D. Reply to Canada’ssubmissionthere is no International Competition Law

37. Canada,at paragraph103 ofits ReplyMemorial,arguesthat “UPS hasnot identifiedany

principleofinternationallaw that prescribesastandardof treatmentregardingmonopolies”.

While Canadais correct,thepropositionentirelymissesthepoint. Thequestionis notwhether

thereis a sufficientlydevelopedcustomaryinternationallaw ofanti-trust,but rather,whether

CanadaandCanadaPost’sconducttowardstheInvestorandits Investmenthasviolatedthe

standardsoftreatmentestablishedbyNAFTA Articles 1102and1105. Whetherorto what

extentthereexistsaninternationallaw ofcompetition,oracustomaryinternationallaw of

competition,ortheextentto which suchlawshavedevelopedoraredeveloping,maywell be

relevantin establishingwhethertheconductin issuehasviolatedtheapplicablestandardsetby

thesearticles,but it is certainlynot an essentialcomponentwhich theInvestorneedestablishfor

22 To limit the scopeof “internationallaw” in NAFTA Article 1105 to anyone of the four sourcesof

internationallaw set outunderArticle 38 of theStatuteoftheInternationalCourtofJusticeis not inaccordwith the
plainmeaningof thephrase,nor would suchaninterpretationbe consistentwith theobjectivesandpurposeof the
NAFTA.
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thisphaseofthearbitration.

38. Moreover,Canada’sargumentseemsto suggestthatmonopoliesaresomehowsubjectto

separatestandardsof internationallaw. In its NAFTA Statementon Implementation,Canadahas

confirmedthatCanadaPostis a“governmentmonopoly” undertheprovisionsofNAFTA Article

1502(3).23 Canadais clearlyrequiredto ensurethat its governmentmonopolyCanadaPostdoes

not actinconsistentlywith theobligationsoftheNAFTA “Agreement”,includingthosestandards

setout underNAFTA Chapter11.

39. Lastly, Canadaargues,at paragraph101 ofits Reply,thatthere“areno multilateral

treatiessettingouteithersubstantiveorproceduralcompetitionlaw obligations”. This is simply

not correct. Thevery existenceofcompetitionlaw obligationscontainedin NAFTA Article

1 502(3)(d)is in andofitselfevidencethat theseobligationsareindeedapartofthecorpusof

internationallaw.

VII. CONCLUSIONS AND RELIEF SOUGHT

40. TheInvestorrespectfullyrequeststhe Tribunal dismissCanada’sMotion Concerning

PreliminaryJurisdictionalObjectionsandawardcostsofthismotionto theInvestor.

All of which is respectfully submitted this 19th day of April, 2002

MichaelP. arroll, Q.C. Barry W. Appleton, Esq.
Counsel Counsel

23 CanadianStatementon Implementation,CanadaGazette,PartI, January1, 1994,68, at 181.




