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Department of Justice Ministére de la Justice
Canada Canada

2nd Floor, East Memorial Bldg. Telephone: (613) 957-4863
284 Wellington Street Fax: (613) 954-1920
Ottawa, Ontario

K1A OH8

February 25, 2003
BY FACSIMILIE AND COURIER

Right Honourable Sir Kenneth J. Keith
Court of Appeal of New Zealand
Corner Molesworth & Aitken Streets,
P. O. Box 1606

Wellington, New Zealand

L. Yves Fortier, C.C., Q.C.
Ogilvy Renault

Barristers & Solicitors

1981 McGill College Avenue
Montreal, Quebec, Canada
H3A 3C1

Dean Ronald A. Cass

Dean's Office

Boston University School of Law,
765 Commonwealth Ave., 4th Floor
Boston, MA 02215

USA

Dear Sirs:
Re: United Parcel Service of America, Inc. v. Government of Canada (NAFTA)

In brief reply to UPS’ letter of February 14, 2003, and contrary to UPS’ assertions,
Canada is not seeking to re-litigate issues decided by the Tribunal in its Award of
November 22, 2002.

First, the Award did not address whether allegations that Canada Post engaged in anti-
competitive conduct can be based on Article 1102. These allegations were made for the
first time in the Revised Amended Statement of Claim (“RASC”) and UPS has failed to
demonstrate that these claims and any related allegations of fact come within the scope of
Article 1102. The claims and allegations remain entirely in respect of anti-competitive
conduct including cross-subsidization and predatory conduct within the scope of Article
1502(3)(d) and therefore, outside the jurisdiction of the Tribunal. Moreover, these claims
are simply incapable of constituting a breach of Article 1102.

Second, the RASC fails to comply with the Tribunal’s Award. UPS does not strike all the
paragraphs directed to be struck by the Tribunal, including allegations that Article 1105

Canadi
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obligates Canada to have a transparent and effective regime for the supervision of Canada
Post. UPS also fails to abide by the conditions stipulated by the Tribunal for retaining
paragraphs 27, 28 and 30 -32 of the Amended Statement of Claim (“ASC”). In the
RASC, UPS simply asserts that the claims in these paragraphs are now based on Article
1102 but fails to demonstrate the basis for these claims. UPS then takes advantage of the
Tribunal’s leave to submit a RASC by adding new claims based on Articles 1103 and
1104 and in respect of Fritz Starber.

That the arbitration cannot proceed to the merits phase is a situation of UPS’ own making
and therefore, not something about which it can complain. In its RASC, UPS simply
rearranges its allegations in the ASC and gives them new labels, continues to assert a
claim that is outside the Tribunal’s jurisdiction and otherwise fails to comply with the
Tribunal’s Award. The appropriate next step in these circumstances is not to proceed to
the merits phase of the arbitration but for the Tribunal to issue directions for the timely
resolution of Canada’s objections.

We have enclosed a version of the RASC highlighting some key paragraphs and phrases
in which UPS alleges anti-competitive conduct on the part of Canada Post.

Given the scope of Canada’s objections, it is neither appropriate nor efficient to initiate
requests for documents before resolving these objections. Canada will comment further
on document disclosure after the Tribunal decides how to deal with Canada’s objections
to the RASC. Bifurcation of liability and damages is also inappropriate and inefficient.
Contrary to UPS’ assertion, other Chapter 11 Tribunals have not always bifurcated
arbitrations. Whether and on what basis to do so depends on the circumstances of each
case. Canada’s proposal for dividing the arbitration on the basis of subject-matter reflects
the organization of UPS’ own claim, the requirements of Article 1116 and the fact that
allegations of damages in this case are inextricably linked to alleged breaches of Chapter
11.

~ Finally, Canada proposes that the parties make their submissions in respect of the draft

Confidentiality Agreement no later than March 14, 2003.

Yours truly,

Donald J. Rennie
Senior General Counsel, Civil Litigation Section

tb/DJR
Att.: Asabove

cc.:  Barry Appleton
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Pursuant 1o Article 18 of the Arbitration Rules of the United Natlons Commission on
Iz}wmational Trade Law (UNCITRAL) and Articles 1116 and 1120 of the North American Free

Trade Agreement (NAFTA), the Claimant hereby submits its Revised Amended Statement of
Claim. ' ’

I THE PARTIES
The ClaimaptAnvestor is:

United Parcel Service of Arnaerica, Ing,
55 Gleplake Parkway N.E.

Atlanta, Georgia 30328

UsSA (“UPS” or the “Investor™)

The Respondent/Party is:

Govemment of Canzda

Office of the Deputy Attomey General of Canada
Justice Building

284 Wellington Swect

Ottawa, ONKIA 0HI

Canada (“*Canada™)

1L RELEVANT ENTIFIES
A, Canadz Post Corporation

L. Canada Post Corporation (“Canada Post”) is a Crown Corporation established on October
16, 1931 under the Canada Poss Corporation Act (the “CPC Act”). Pursuantto the CPC

Act, Canada Post is an “agent of Her Majesty in right of Canada” and an “institation of
the Government of Canadz”.!

2. Canada Post has been delegated by Canada the “exclusive privilege” of collecting,
wansmitting and delivering first class imail 2nd 2ddressed admail in Canada (the “Fostal
Monopoly™), and has the power to make regulations including with respect 1o rates of
postage and the definition of lerters.? Canada Post exercises delegated goverment
authority in operating the Postal Monopoly and its related businesses.

¥ Canada Poss Corporarion Act, 1980-81-82-83, ¢.54., s.5.

2 CPC Act, .23, 5.14.
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3 Cenada Post is 2 government monopoly and a state enterprise designated or mainzained

by Canada within the meaning of NAFTA Chapter 15,

“The definition of “mail” and “mailable matter” in section 2 of the CPC Act, and as
referenced in section 19, ¢an be considered to be 5o broad that it includes all items that
can be posted, even products owtside the monopoly. These non-monopoly products are
clearly subject to Canada’s delegated suthority permitting Canads Post to engage in
activities beyond ifs lettermail monopoly

The Financial Administration Act,? characierizes crown corporations as being either
“commercial” or “non-commercial”. Canada Post is listed as being “commercial” and
therefore required o operate its non-monopoly business on commercial terms.

6. Canada Post competes in the non-monopoly courier, smal package delivery and secure
electronic communication roarkets (“Non Manopoly Postal Services Market”) directly,
and through the operations of its 94% owned subsidiary, Purolator Courier Ltd.
(“Purolator”). Canada Post and Purolator together have a combined market share in the
courier and small package delivery market of approximately 47%.

7 As part of jts Postal Monopoly, Cavada Post has established 2 postal distribution nerwork
and related infrastructure, which ineludes, but is not Hmited to:

a.  Airand ground transportation;
b. Retail Post offices;

c. Lettes boxes; and

d. Sorting and storage facilitics.

3 Section 3(5) of the Act statcs that Canada Post SHALL NOT be listed under Schedule III (Past 2) unless
the Governpent is satisfied that; (j) the Crown Corporation operams in a compettive ehvitonment; (i) it is pot
ordinarily dependent on Government appropriations (of money) for operating purposes; and (ifi} it ordinarily earns a
reture o equity; and that the carporation will pay dividends. Schegule B (Part 2) lists emly three Crown
Corporations that meet the erireria of Section 3(5) and that are therefore expected to operaze on & compmercial basis.
It is sigroficam that from the over thirty Federal Crowsn Corporations, enly three such cozporations are fisted on
Schodule HI (Past 2)
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10,

1L

12.

13.

B. United Parcel Service of America, Inc., and United Parcel Service Canada

United Parcel Service of America, Inc., is a corporation incorporated nnder the laws of
the State of Delaware in the United States of America, UPS Internet Services, Inc., United
Parcel Services Worldwide Forwarding, Inc., United Parcel Service, Inc. (New York), and
United Parcel Service, Inc. (Ohio) (collectively, the *“US Subsidiaries™) are wholly owned
subsidiaries of UPS. UPS also owns United Parcel Service Canada Lid, (“UPS Canada”,
or the “Investment™), 2 company organized under the laws of Ontario, Canada UPS
Cepada provides courier and small package delivery and associated services (“Express
Delivery Services™) and secure electronic communication services in the non-monopoly
postal services market thronghout Canada, and with UPS and its related companies,
including the US Subsidiaries, and Fritz Starber Inc., a Canadian subsidiary of UPS.

UPS Canada and Fritz Starber Inc, each arz an “Investment” of UPS, and UPS is an
“Tnvestor” of a Party, the United States of America, within the meaning 0f NAFTA
Article 1139. The US subsidiaries are investments of UPS under NAFTA Article 1139,

UPS Canada employs over 6000 employees in 54 facilities thronghout Canada, and
provides delivery services to every address in Canada, and through its affiliation with
UPS and its related companies, to ¢very address in the United Staies and over 200
conntries worldwide, UPS Canada is the third largest Canadian conrier with total market
share in the small package delivery and small package express delivery markets of
approximately 7-8%1

Canada Post and UPS Canada are direct competitors in the Canadian non-monopoly
postal services market. With Canada’s purchase of Purolator Courier in 1993, Canada
Post controls the largest share of the courier market generally and also the largest share in
the small parcel market in Canada.

C. The Canada Post Mandate Review (The Radwansk Commnission)

In 1995, Canada appointed a Commission to casry out an independent review of Canada
Post and its mandate, An extensive review of Canzda Post’s activities including its non-
monopoly business activities, ahd Canada’s role in supervising and regulating those
activities was carried out by that Cammission.

In lare 1996 the Commission concluded that Canada Post is an unregulated government
manopoly engaged in vnrestrained competition with the private sector. It found:

~
Canada Post - Consolidaton Mackering Plant (1592) s provided 21 Tab 18 of Schedule of Antharites 1o

the Original UPS Statement of Chaitn,
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Canada Post’s practices raised serious concerns of faimese and
aPPropriateness;

Canada Post is not subject 1o any effective accountability mechanisms and
lacks the Decessary supervision w ensure that its actions are flly
consistent with the public interest;

Canada Post has resisted repeated calls to adopt 2 satisfactory accounting
system that identifies actual costs and reveaues for specific products and
continués to carry out its competitive activities on the basis of cost
accounting processes that lack transparency;

Canada Post is an unfair competitor in ways detrimental to private sector
companies in the non-monopolized postal market in Caniads;

Canada Post’s mis-zllocation of costs constitutes a form of ¢ross-
subsidization;

Canada Post’s ability 1o leverage a network buiit-up with public funds o
the strength of a government granted monopoly gives it a pricing
adventage over competitors that is seriously unfeir;

Canada Post has developed a reputation as a “vicious competitor” whose
predatory practices have led corporations to refrain from criticisms for fear
of reraliation;

The competitive activities of Canada Post, based as they are on the
foundatian of the corparation’s postal monopoly and of the nerwork it has
built with public fimds, are incompatible with basic principles of fairness;

Canada Post Corporation should withdraw from all competitian with the private
sector in areas of sctivity outside its core public policy responsibilities for
providing postal services; and

Canada Post Corporation should divest itself of Purolator Courier at fair market
value and to withdraw from all other courier services, which are.defined as
services involving pick-up of the envelope or parce] from 2 business or residential
address’

$ See Canada Post Mandate Review a1 p, 124:125.
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14.  Cenada did not finally respond to the Commission’s finding umtil Aprit 23, 1997 when it
determined not to implement measures to redress these findings. Canada’s official
response to the Radwanski Commission ignored the discriminatory conduct that was
1aking place, ang continues to teke place, thereby putting the Investor on potice that it had
o proceed elsewhers for a remedy.

15.  The Investor expectod that Canada would act in good faith to supesvise and cormrect the
conduct that s pow at issue in this arbitration in its official response to the Radwanski

Comynission and with respect to other conduct that has harmed the Investor and its
Investments.

I[l. PROCEDURAL HISTORY OF DISPUTE AND JURISDICTION

16.  On Janusary 19, 2000, UPS served upon Canada a Notice of Intent to Submit a Claim to
Asbitration in accordance with Article 1119 of the NAFTA. .

17.  This Claim is made¢ less than three years from the date the Investor first acquired or
should have acquired knowledge of the breaches set out herein and knowledge that the
Tavestor had jncurred loss or damage. More than six manths have elapsed since the
events giving rise to this claim.

18. Consultations pu:'suant to Article 1118 of the NAFTA were held on March 17, 2000 in
Otawa.

19, UPS and UPS Canada have filed waivers and UPS, has filed its consent to the extent
required by NATTA Article 1121(1).

20.  Canada moved 2 motion to strike out portions of the Investor’s Statement of Claim on the
basis that the Tribunal bad no jurisdiction to adjudicate this Claim. On July 28 - 29,2002
the Tribunal held hearings in Washingtan, DC. On November 22, 2002, the Tribunal
issued an Award on Jurisdiction that permitted this Claim to proceed to merits subject to
certain amendments in the Investor’s pleading,

IV, OVERVIEW - BREACEES OF NAFTA

21.. By virtue of the facts ser ount herein, Canada has breached NAFTA Articles 1102, 1103,
1104, 1105 and NAFTA Aricles 1502(3)(a) end 1503(2), all in 2 manmer such that UPS
is entitled to bring this Claim for compensstion under Section B of Chapter 11 of
NAFTA.
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23.

22,  More particularly, Canada has:

a Breached its obligations under NAFTA Article 1102, directly and through
Canada Post its agent, by not providing UPS and UPS Canada with the
best treatment available to domestic competitors in the non-monopoly
postal services market, and in particular, to Canada Post;

b. Breached its obligations under NAFTA Anicle 1103 by failing to accord
1JPS and UPS Canada most favored nation treatment by providing
treatment to non-NAFTA Party Investors that is better then the teatment
provided to UPS and UPS Canads; ‘ ’

c Breached its obligations under NAFTA Articie 1104 by failing to accord
UPS and UPS Canada the better of national wreatment or most favored
nation treatment;

d. Breached its obligations under NAFTA Article 1105 by failing to accord
UPS and UPS Canada treatment in accordance with juternational law
including fair and equitable treatment and full protection and security; and

e. Breached its obligations under NAFTA Articles 1502(3)(2) and 1503(2) by
- failing to ensure that Canada Post not act in a manner inconsistent with
. Canada’s obligations under the NAFTA under Section A of NAFTA

Chepter 11.

CaNaDa's NAFTA OBLIGATIONS

A. Nadonal Treatment

NAFTA Anticle 1102 requires Canada to accord to Investors of another NAFTA Party
and to Investments of Investors of another NAFTA Party (such as the Investments of
UPS) weaunent as favorable as the best {n-jurisdiction weatnent with respect 1o, among
other things, the establishment, scquisition, expansion, management, conduct and
operation of investments in like circumstances 1o the investments of Canadian investoxs.

UPS is in *Iike circumstances’ with Canada and Canada Post by virtue of the fact that
they compete in the same market and for the same market share. Cenada Post non-
monopoly produsts are generally substitutable with UPS courier products.
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Breaches of National Treatment by Canada

23.  Canada has graned to Canada Post treatment from which Canada Post is able to reduce
its cost of its non-manopoly postal services, which treaunent i not correspondingly made
availeble to UPS or UPS Canada, Canada's upusual guctxring of the legal.and
accounting relationships between Canada Post and other entitjes of the Canadian
government results in less favoreble treatnent to UPS than to Canada Post s 2
competitor in the non-monopoly segment of the market, The consequence of this
structuring is that Canada Post is able to exploit, in the non-monopoly market where it
directly competes with UPS, numerous adventages to which UPS has 1o access. This
treatment includes, but is not limited to;

& Treatment accorded to Canada Post under i hererofore sacret agreement
dated April 25, 1994, betwet Canada Post and the Canadian Department
of National Revenve (the “Postal Imports Agreement™), which agreement
was not disclosed 10 UPS or 10 UPS Canada unti] 1959, including:

i Payments by the Canadian Depantment of National
. Revenne to Canada Post calcnlated on the basis of the
number of packages imported into Canada through the
postal system;

ii. .  The provision by Canada Customs employees to Canada
Post of customs brokerage services or services equivalent to
customs brokerage services without fee;

iii.  The provision of Customs officers to Canada Post during
evenings and weekends without cost to Canada Postg

iv.  The exemption of Canada Post from interest and penalties
for late payment ar nonpayment of dutjes or taxes;

V.- Permitting Canada Post emf:loyocs to perform customns
. functions; and

s.

The exemption of Canada Post from responsibility for the
<osts associated with maintenance and upgrading of the
“PICS” computer gystemn and electronic data interchanges
throngh which Canada Post coppnunicates witlhy Canada
Customs, and from paying for computer and processing
equipment used by Canada Customs on Canada Post
premises.
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b. Permitting Canada Post to levy and retain 2 §5 handling fee for the

collection of dutics and taxes from recipients of packages imported
through the postal system, irrespective of the costs properly or fairly
attributable to that transaztion; -

‘Exempting Canada Post from charging recipients of packages imponted
through the postal system ths seven parcent (7%) goods and services tax
ot the $5 handling fee;

Exemption from Customs Sufferance Warehouse Regulations and the -
requirement to post:

Customs Broker License Bonds;
Temporary Importation Bonds;
Bonded Air Carrier Operation Bonds;
Bonded Frelght Forwarder Operations Bonds;
Bonded Highway Carrier Bonds; and
Sufferance Warehouse Bonds.

S, RIERET.

Failing or neglecting to accord UPS and jts Investments national treatment
by either failing or neglecting to ensure that Canada Post charges duties
and taxes to Canadian importers on packages imported by Canada Post
through the postal system for which duties and taxes are payable and bas
allowed Jarge volumes of packages 1o be hnported into Canada without the
collection of such duties and taxes. Where packages are impored by UPS
Canada, duties and taxes are appropriately collected.. As a result of the
Jifferentis} treatrnent, Canada Post teceives a competitive advantage over
UPS Canada, to the derriment of UPS Canada;

Exempting Rural Route Contractors engaged under contract wit Caoada
Post from the application of the Canada Labour Code, and dexying those
individuals the right to unionize; .

Granting Canada Post the exclusive right 1o place its mailboxes in any
public place, including 2 public roadway, without payment of any fee or
charge when those mailboxes are also nsed for the deposit of non-
monopoly products;

Provision to Canada Post of benefits respecting the pension plans made
available to its employees, including by providing Canada Post free of
charge with administrative and other services, by providing Canada Post
employees with indexed pension benefits without requiring Canada Post to
fund any actuariel deficiency, by prohibiting Canada Post employees’
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26.

27.

28,

unions from negotiating improvements o the pension plan, and by making

excessive paymeats to Canada Post upon Canada Post taking over
administration of the pension plan; and

Designing and implementing a Publications Assistance Program, in such a
way as to provide financia) assistance to the Canadian magazine industry,

but only on the condition that any magazines benefiting from that financial
gssistance are distributed through Canada Post, and not through companies

such as UPS Canada,

Breaches of Natlonal Treatment by Canada through its Agent, Canada FPost

Canada Post has provided treatmnent more favorable than that provided to UPS or UPS
Canada. UPS has beea denied access o the monopoly infrastructure and network, unlike
Purolator and other divisions of Canada Post which compete in the non-monopoly
markef.

Canada Post hes failed to use appropriate accounting devices 1o propexly allocate costs 2s
between the monopoly and cornpetitive dimensions of its business. Bccanse of these
inappropriate practices, Cznada Post has been able to understate, misstate or omitthe
appropriate costs 10 Canada Post of its ectivities in the competitive sector of the manket.
The Investor has been afforded Jess favorable treatment, since Canada Post's ability. to
avoid allocatmg the appropriate costs thereof 10 jts competitive activities allows 1t to
engage in forms of dxscnmmamm-yand unfau' behavxor

Canada Post has engaged in the following activities which are inconsistent with treatment
required by the NAFTA:

a

Requiring Canada Post retail franchisees o enter into a standard i

dealership agreement prohibiting those franchisces from selling
products that compete with Canada Post’s “courier or messenger

services™ such as UPS and UPS Canada’s colrier products;

Providing access to the monopoly Canada Post inftastructure to
permit Canada Post to provide ifs non-monopaly prodagts, and in
particular “Xpresspost”, “Priority Courier”, “Regular Parcel” and
“Expedited Parcel” in a discriminatory and unfaic manner;

Using its extensive nerwork developed for the purposes of
faoxhwmg the delivery of manopoly letter mail in order to .
compete in the non-monopoly poszal services market without fairly
charging or d:sdosmg the appropriate costs.
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Exampies of less favorable treatment and unfair access include:

i allowing non-monopoly products to be deposited into
Canads Post's 936,000 1ed lerter mail boxes for pick up by
Canada Post employees using Canada Post vehicles;

it. - useof Canada Post’s employees to pick vp non-monopoly
products;

iii. use of monopoly mail processing facilities to
pracess non-monopoly products;

use of Canada Post ground and air vehicles far the
pwpose of moving non-monopoly products;

delivery of nop-monopoly products by Canada Post
Jetter carriers as part of their regular mail delivery
function;

use of Canada Post retajl outlets for the sale of non-
raonopoly products, including the recent decision to
sell Purolator’s domesti¢ and international courier
products from Canada Postretail outlets;

vii.  permitting the sale of Purolator products in Canada
Post retail outlets;

deliverirg non-monopoly products to locked
apartment mail boxes, to post office boxes at retail
postal outlets, and to commiunity meil boxes, access
to which Canada Post employces have solely by
reason of their delivery of monopoly mail;

d Making availsble to its subsidiary, Purclator, the benefit of the
financial strength of Canada and the buying power of Cenada Post
to reduce the costs incurred by Purolator and to improve its
competitive position, and by contracting directly with Purolator. for
the provision of airlift services so as to reduce the costs incurred by
‘Purolator, while not peomitting UPS Canada to bid competitively

for such airlift services; *
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29,

30.

3.

& Using revenues from i< monopoly products to develop and sell B-
commerce products at prices below the fair cost of developmg and '
selling those pmducts, i

f.  Allowing Purojator 10 sell stamps at jts retail o‘htl-ets while at the :
same time prohibiting the sale of stamps at retail outlets that sell i
UPS Canada or other competitor non-monopoly products;

g Allowing Global Disuibuting Express exclusive access to Canada
Post’s infrastrncture and network to sell and distribute its non-
monopoly product for the intemationat market, and

b.  Not properly attnbunng the cosis mcun-cd in admxmstcnng the -
Capada Post pension plan to non-monopoly products and otherwise
taking the benefit of Canada’s admmxsmhop of the pension plan
for Canada Post employees, thexeby permitting CanadaPostto :
price its non-monopoly products be‘low their pmperly attributable
costs,

Permitting the continued operation of such conduct is inconsistent with Canada’s
obligations ymder Section A of NAFTA Chapter 11,

Canada Post has acted inconsistently with Canada’s obligations under NAFTA Anicle
1102 by not allowing the Investment similar access to Canada’s monopoly infrastructare
and network that is provided so Canada’s non-monopoly business or altemaiely by failing
to ensure, through accounting, regulatory end/or stictural measures, that Canada Post
does not employ the monopoly infrastructure and network on such terms and in such a
way as to slter the conditions of competition in the nmz-monopoly market to :he ¥
dssadwntnge of the Investor, :

Canadz Post is further able to obtain treatrnent more favorable than that obtained by the
Investor and its Investment through Canada’s provision of bonowings to Canada Post at
tess than market raies by using a guarantee of Canada and by virtee of the fact that
Canada does not require @ market or commercial yate of return upon its investment in
Canada Post. As a result of this and other more favorable treatment, Canada Post is able
1o price its non-monopoly products at below properly or fairly attributable costs by talung
advantage of below market debt charges and the lack of a requirement by Canada that .

‘Canada Post provide a retam on its capital, Canada Post is forther able to use these

advantages to develop and compets in non-monopoly postal services markers, without

‘properly atuibuting costs incurred in 50 doing and while pricing below those costs

By reason of the benefits and privileges set out above which are not comespondingly
made available by Canada to UPS Canada, UPS, and the US Subsidiaries have suffered
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32.

33.

34.

- better than that provided under Section A of NAFTA Chapter 11. UPS and UPS Canada

35,

hamm, loss and damage, including but not limited to' competitive disadvantage, reduced
profit, reduced market share, and increased out of pocket expense. Canadsa has violated its
obligation to sccord national treatment pursuant to NAFTA Article 1102 to UPS and UPS
Canada, and is therefore liable 10 pay compensation.

B. Canzada's Obligations under Artficles 1103 and 1104

Cznada is obliged under NAFTA Article 1103 to provide UPS and UPS Canada with
treatment no less favorable thae trestment provided 1o Tuvestors of any other Party.
Specifically, Article 1103 reads:

Fach Pany shall accord to investors of another Party meaiment no less favorable than that
it accords, in like circumstanees, 1o {nvestors of any other Party or of 2 pon-Party with
respect 1o the corablishment, scquisition, expansion; management, conduoct, operation, and
sale or other disposiiion of iavestnents. g

Each Party shall accand to investments of igvestors of another Patty treatment no Jess
favorable than that it accords, in like circumstances, 1 investments of investors of amy
other Pary or of 3 nan-P ety with respect to the establishment, acquisition, expansion,
thanagethent, conduct, opersrion, and sale or cther disposition of investments.

NAFTA Article 1104 provides as follows:

Tach Paty shal) accord to imvestors of another Pty and w ipvestments of investors of
another Party the better of the treatmen required by Aricles 1102 and 1103.

Canada has entered into weaties with non-NAFTA Parties since ratifying the NAFTA
which provide better treatment to non-NAFTA Party Investors than to NARTA Party
Investors. UPS and UPS Canada are eptitled to rely upon the benefit of those more
favorable treaty obligations within this NAFTA claim.

Specific examples of international agreements where the Govenment of Canada bas
provided a better level of treatment to non-NAFTA Party investors include, but are not
limited to, treaties entered into between the Govemment of Canada and the Govermnments
of Barbados, Costa Ricg, and Venezuela. Article I in each of these treaties, which came
into effect after the NAFTA came into force January 1, 1994 provides treatment that is

are eptitled to the better weaument provided in these treaties.

UPS and UPS Canada have suffered harma resulting from Canada’s breaches of Articles
1103 and 1104.:
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38,

39.

40,

.C. Treatment in Accordance With International Law under Article 1105

Canada is obligated under NAFTA. Article 1105 to accord to UPS or UPS Capada
treatment in accordance with international law, including fair and equitable weamens,
Canada must ensure that the Investor and its Investments recsive fair and equitable
treatment, freedom from discrimination and full protection and security.

Canada has violated its Article 1105 obligation through its arbitrary, discriminatory and
vnfair treatment of 2 UPS subsidiary. Fritz Starber, Inc, is a Cenadian subsidiary of UPS
which operates a freight forwarding and custorns brokerage business based in Montreal,
Canada.

On April 12, 200] Canada Post solicited Fritz Starber of Montreal to submit abid to
provide certain freight forwarding services for Canada Post’s bulk mail from Montreal to
L atin America and the Caribbean. Fritz Starber, 2 company in operation for almast
seventy-five years with its Canadian headquarters in Monteeal, was well positioned to
provide those services. .

Fritz Starber sent its bid to Canada Post on May 9, 2001 before Fritz Starber was acquired
as 2 wholly owned subsidiary of UPS and UPS Canada on May 24, 2001. On December
S, 2001 Canada Post comnmicated by formal ¢-mail message addressed to Fritz-Starber
that Canada Post would no longer entertain any bid from Fritz Starber. The reasons for
this decision as provided by Canada Post in that email message were that UPS had
commenced a NAFTA lawsvit against Canada Post and that Fritz Starber was now
affiliated with UPS. Fritz Starber was denied its right to do business in Canada with
Canada Post on this arbitrary and disceminatory basis. This weatrnent constitutes a
violstion of Canada’s obligation to accord fair and equitable treatment under NAFTA
Atticle 1105, : .

In addition, Canada and Canada Post have failed 1o provide crucial information to the
public concemning government policies, regulations and practices that affeciéd the
conditions of competition between UPS and UPS Canada and Canada Post/Purolator.
Canada placed UPS and UPS Canada in a position where it did not know that Capada
was, {n 2 number of respects, violating the Investor's rights under NAFTA. Canada in this
manner prevented UPS and UPS Canada from seeking legal redress during this period.
This ¢onstitutes a denial of justice in contravention of public international law and
therefoye a violation of Canada’s obligation under NAFTA Article 1105, This
concealment taken together with the government's direction in the Financial
Administration Act that Canada Post is o operate its competitive business on commercial
terms, amounts to a breach of good faith thereby constituting a breach of the fair and
equitable standard under Article 1108. ’
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43,

45.

46.

47.

43.

Since the filing of this NAFTA claim, Canada has continued, and continues to permit
Canada Post, 1o take further actjons that are inconsistent with NAFTA Chapter 11
obligations, UPS became subject to continued and entirely new violations of unfair
reatment as Canada Post implemented business plans such as Xpresspost 10 the United
States and Bpost to compete with UPS, Canada Post has also implemented a new program
whereby Purolator Courier’s domestic and international products are now being sold
throughout Canada Post’s retail network,

Canada’s lack of ransparent regulatory framework for Canada Post is an example of the
intentional effort of Canada 10 prevent UPS fiom becoming aware of the continued
wnfair and discriminatory policies and practices it had beea subjected to within the
context of NAFTA violatons,

The Investor asserts that the facts pleaded with respect to Canada’s breach of NAFTA
Article 1102 canstitites 2 breach of the international law standard of reatiment, including
fair and equitable tregtment, under NAFTA Axticle 1105, Such claims ate 50 incorporated
into this part of the Investor’s Claim to the extent that they o not assert &n independent
breach of anti-compettive conduct per se.

UPS and UPS Cznada have suffered harm, loss and damage, incliding but not limited to
competitive disadvantage, reduced profit, reduced market share, and increased out of
pocket expense. Canada has violated its obligations under NAFTA and is liable to pay
cotnpensation. .

D. - Canada's Obligations under Chapter 15
{7 NAFTA Article 1502(3)(a) and 1503(2) Qbligations

Under NAFTA Article 1502(3)(2) Canada is obliged to epsure that Canada Post actsin 2
roanper that is pot inconsistent with Canada’s obligetions under NAFTA whenever
Canada Post exercises any governmental authority that Canada bas delegated to it.

Under NAFTA Article 1503(2), Canada is obliged 1o ensure through regulatory control or
other supervision tsat Canada Post acts in & manner that 5 not inconsistent with Canada’s
obligations under Chapter 11 of NAFTA whenever Canada Post exercises any delegated
governmental authority. .

The Tribunal in its decision on jurisdiction dated November 22, 2002 has conocluded that
NAFTA Chapter 11 Investor-State arbitrations may assert claims alleging a breach of
Article 1502(3)(a) or 1503(2) that violate Section A of Chspier 11 obligation.

The Tribunal has the jurisdiction to rule on claims made by UPS regardisg Canada’s
failure 1o adequately supegvise ot regulate Canada Post when it violated provisions in
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50.

51,

52,

Section A of Chaprer 11 such as NAFTA Article 1102 or Article 1105. The Tribunal held
that:
69. We therefore conchude that, 10 the extent that a claim i¢ brought under article.

1116(1){a), 3 breach of Secon A must be alleged. UPS’s ¢laims under article
1502(3)(s), thus, are Jimited w chims of violations of obligations associated
with elaimed failures to abide by terms of chaprer 11A. UPS 2sserts rwo such
bases for such claims, under artcles 1102 and 1105. Althoogh the facts asserted
by UPS may make out a violstion of other grovisions of NAFTA sswell as a
violation of obligations vnder thesc anticles, our jurisdiction extends to the
claims associated with aricle 1502(3)(a) enly s far 2s they ean be broughe
within ope of these provisfons.

The Tribunat held that there was no interpational customary Jaw regnlatory anti-
competitive behavior. Thus ths Txibunsl concluded:

99. «.. that those pans of the ASC, which are based on Anticle 1105, and which challenge
anticormpetiive behaviowr #nd the failure 1o prohibit oF control it are not within its
jurisdicdon,

Accordingly the Investor bas anly pleaded claims under Articles 1502(3)(a) ot 1503(2)
that do not allege specific violations of an intemstional customary law of anti-comperitive
activities, Only viojations of NAFTA Chapter 11, Section A obligations have been
claimed.

The Investor has suffered damage resulting from Canada’s failure to meet its NAFTA
obligations vnder Articles 1502(3)(2) and 1503(2).

To the extent that the factual allegations made by the Investor with respect to Section A
of NAFTA Chapter 11 also contribute to breaches of fair and equitable treatment under
the intepational law standard of treatment under NAFTA Article 1105, they are so
incorporated into this part of the Investor's Clains. Such Claims are so incosporated into
this part of the Investor’s Claim 1o the extent that they do not assert an independent
breach of anti-competitive conduct per se.

() Breaches of Articles 15023)(a) and 1503(2)

Canada has failed to supervise or exercise contro! over Canada Post to ensure Canada
Post has not acted in @ manner inconsistent with Canada’s obligations under Sectiop A of
NAFTA Chapter 11. These NAFTA inconsis‘tmcics include the violation of:

A NAFTA Article 1102 by permitting nen-momnopoly products the benefjts realized
from the monopoly infrastructure without the appropriate charpes being allocated
to the non-monopoly sector, These benefits are not provided to the Investor and its
Investnent resulting in less favorable weatment.
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b. NAFTA Articles 1103 and ] 104 by providing better treatment to Investors and

Investments that are parties to other trade and investment treaties that Canada has
emteted into after the NAFTA came into force] and

NAFTA Article 1105 through erbitrary and unfhir conduct such as the tmfair and
discriminatory treatment of UPS’s Canadisn subsidiary, Fritz Starber, Inc,

POINTS INISSUE

Has Canada taken measures inconsistent with jts obligations vnder Section A of NAFTA
Chapter 11 and Chapter 15, including but not limited to Anticles 1102, 1103, 1104, 1105,
1502(3)(a) and 1503(2)7

If s0, what is the quantom of compensation to be paid to UPS as a result of the failure of
Canada 10 comply with its obligations under Chapter 11 of NAFTA?

RELYEF SOUGHT AND DAMAGES CLAIMED

UPS claims damages of not less than US $160 million as compensation for the damages
caused by or arising out of Canada’s breaches of its obligations under NAFTA, costs
including professional fees and disbursements, costs of the arbitration, intersst,
compensation o remedy the tax consequences of any award and such further relief as this
tribunal might deem appropriate.
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B APPLETON & ASSOCIATES]

INTERNATIONAL LAWYERS

Wasklngion DC Tororre

December 20, 2002
By Fax qnd UPS Courier

The Right Honoursble Sir Kerneth J. Keith
Court of Appeal of New Zealand " 3
Corner Molesworth & Aitken Strects, P.O. Box 1606 :
Wellington, New Zealand

Dear Sir Kenneth:

RE: NAFTA UNCITRAL Investor-State Claim
UPS of America, Inc. and the Government of Canada
Our File No. A5245 —

Please find enclosed the Investor’s Revised Amended Statement of Claim (“BRASC™) further to
the Tribunal’s direction in its Jurisdictional Award of November 22, 2002, and pursuant to its
Procedural Order of December 13, 2002. To essist the Triousal and Canada, we have
summarized the modifications on the RASC as fallows: .

1. Paragraphs 22, 23, 33(s), 33(b), 34 and the reference to 1502(3)(d) in paragraph
36 of the Amended Claim have 2ll been smuck.

2. Paragrephs 27, 28 and 30-32 of the Asmended Claim now address the breach of
NAFTA Article 1102. .

3 Paragraphs 16(f) end 29 have been changed in the RASC to address Canada’s
breack of its NAFTA obligation. .

4. The new claim identifies NAFTA violations made directly by Canada and
indirectly by Canada Post at pages 6 and 8 respectively.

5. Paragraphs 36-38 of the RASC have been added,

6. Certain events occurted between UPS and Canada Post after the Sling of the
Amended Statement of Claim which ate now appropriately pleaded at paragraphs
40-42 of the RASC. In furtherance of this pleading, a new wiver from the

enterprisc has been enclosed with this Revised Claim.

1140 Bay Strcer, Sulie 300, Toronzn, Ontario M5S 24 Tel, (416) 965-8300 Pax. (416 966-550) wwwapplesonlav:com

516 Connectest Avenve, NW, 127 Floar, Washingicn DC 20006 Tel. {202) 2930300 Fox. (202) 293-0938
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7. Paragraph 21 has updated the procedural history of the dispute.

3. Paragraphs 50-53 of the RASC have been added to take account of the Tribunel’s
Award on Jurisdiction.

g All the factual dlscussion regarding the Radwanslki Commission has been moved
: to the front section of the RASC ai paragraphs 5-12.

We have written to Canada in ordes to come o an agreemsnt on outstanding procedural issues
and are still awaiting atesponse. We remain hopeful that we can come 1o some agrecment with
Canada on these matters and will report back on Jamary 10 to the Tribunal in any event.

Yours very truly,

Barxy zlapleton

Counsel for the Investor
Encl:
cc:  Dean Ronald A, Cass

L. Yves Fartier, C.C., Q.C.
S. Tabet, Counsel for Canada
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