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_ msmmmm smbmiaionuﬂtNAﬂAAmde 1128. While Mexico

mmmdmm:mmumwuma,mmmofm
MﬁonﬂmmmumtdmﬁMNMAmmuMe
and antithetical to NAFTA’s objects and purposes. '

' UPS welcomes Mexico's submission that the firs step i analyzingian aileged breach of

NAFTA Article 1102(2) is to determine if the foreign and domestic investments are in
“like circumstances.” Mexico's submission coufirms that Canada’s submission is wrong
to allego that the Tribunal’s natiooal treatment analysis should begin with the “trestment”.
However, Mexico’s other spbmissions on the meaning of Article 1102 repeat the same
textual and contextual mistakes made by Canada in ity submissions. Just like Canada
before it in rejecting the application of the equality of competifive opportunities test to

" NAFTA Asticle 1102, Mexico forgets that t endomsed the application of the equality of

Wwﬁummmmmwmmmmmm
it, Mmsmmmhuﬁam&ﬁmﬂunttoupplythequmyof
compeuuwomt\mﬁu test to Article 1102

Mexico's submission that NAFTA Chapte 15 somehaw teplaces the application of the
jrternational law on state responsibility to Chapter.11 is equally misplaced. Mexico
simply repeats the ssme groundiess arguments made by Canada. Just like Canade, Mexico

. fails o reconcile its interpretstion with the NAFTA text or the GATT Panel decision that

mmmMHhMmeﬁmumWyﬂnmesm
mldsenkmmmaamnyhmaﬁoud hwmlenM-pplywtbnm
enupthsmdmuwpohuwhchdnqmwvmmnum




‘e

. NAFTA 1102(2) reads as follows: .
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" Mexico® smoud:bNAFTAA:ﬂdellOSnlhodiﬂ‘mmﬁdemdby
' Mmm.mlcm“lvmﬁmofcm;§mnmmm

jurisprudence relating to this obigation. The latter confinms that condoct by a state is

'nbinryundtviohﬁonofmﬁclelmsmmaﬁbmhudon irrelevant reasons.

Nationa] Treatment Requires nqnwofcwo»om

A Mexice's Submissien Corsects Canada’s Misreading of the Text

Each Party shall acoord 1 investments of [nvestors of mother Party treatment o less favorable
than thet it accords, in Lo circumstances, to investments of ils cwm jnvesiors with respect to the
mmmmmmduhmm
disposition of invegtments. .

anoeonﬁtmﬂntnmﬂofmﬂurdmhvmumm “like

'.dxumm‘uﬂwﬁmuphmmdym&anMMGfNAPTAMde

1102(2).' Mexico’s submission corrects Canada’s mistaken submission that the
interpretation of “like circumstances” is dependent on the “treatment” in question.

: PR i
As Mexico implicitly recognizes, Canada’s approach suffers from a number of logical
errors. First, the text of NAFTA Arsticle 1102 requires that “like cirtumstances” be
determined as & first step. humlyl&unlumamﬂ&dmﬁmoﬂh
circufhstances that thie nature of the treatment becomes relevant. If “like circomstances”

* 8o not exist, the treatment that is being accorded becories irrelevant.

. R . j 4
! Mexico says: "If {the relevant investmenis] are not in (ke circomeences, said are tressed differantly, thers is no

question of a breadh becauss being in like Mhbmmum 1102's operation”,
m;muam-m 11,
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treatment.

B3 8 1)

Second, a violation of national treatment will only occur whege the less favorable
mmhmmmmmmmm A Party

‘mtbemwdmmmfﬁfhmmgﬁmmlmwkmm

mﬂm&emmw

'I‘lﬁcismdsdywhtcnadahadoaeinthihm Canada Post and UPS Canade are

both “investments”. They are both enterprises that eam a retorn on equity for their sole
sharcholders, respectively, the Government of Canada and UPS. Both enterprises cam

. éheir returns, st least in part, by competing against each other in the market for courier

privileges that are not available to UPS Canada. Thosé powers and privileges are used
wmmw:mmmnhm&gmofurscm;

- Canada now sigues that the fact that UPS Canada does not have the samé governmental -

qualities as Canads Post renders it “mlike”. This argurnent is completely circular. It is
the delegation of governmental powers by Canada that is the source of the less favorsble
freatment. Any violation of nations! treatment could be excused by Cansde’s reasoning as
the foreign investment will aiways be *unlike” in some manner due 10 its lees favorable

“Third, the futecprétation proposed by Canada inevitably leads t an inquiry into the
‘ subjective motivations belrind the “trestment” thét is inconsistent with the text of NAFTA

Article 1102. NAFTA Article 1102 contsmplates an objective inquiry into the nature of

s the investments and of the treatment accorded to them. The reasons behind the

differences in trestment are not objective “circumstances” thet can fit within the text of
the Article. '
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‘B Mofcmaau Oppormunides i Ca-muqnmraofmna
, Artlcle 1102

13. .mmcmm'smmofmsmarmammumwmm
M&ekﬁdcmﬁ:«ah‘ﬁmﬂbhﬁnﬁﬂ:mmﬂd‘ﬁhw.
=WMMmmmofM'smhhwwwm
, of the Article. Primarily, Mexico mistekenly argucs that the Tribunal can only interpret
. NAFTA Article 1102 ss guarantoeing equality of competitive oppornmiities by “departing
frorn the plsin text " This is incorrect. The Investor’s interpretation is the Jogical result
of following the principles in the Venna Convention on the Law of Treaties.

14.  Article 31(1) of the Vienna Convention provides that “A tresty shali be interpreted in
good faith in accordance with the ordinary mesning to be given to the terms of the treaty
~in their context and in the light of its object and purposs.” The ordinary meaning of the
 term “Jike circumstances” is not self-evident but beodmes cleer when examined in its
E'mmmhmmtotmuma'owmm

1. Wudﬁm@h&hm%w&mthwmmm
Mwmm&ammmmwmmbem
'vamwmmmmw.mwomumw.
llm,mm.huawof“M"bidenﬁﬁ&’edmoertMm
' comparators. Once this threshold is met, there is no further search for the most similar
' comparator.
. e - “%

“C. ' The Context of NAFTA Artcls 1103 Demonstretes t Guaransees Equalty of
Competitive Opportunities

16. meomeutommamaeuoum&ﬁuémofm
_circomstances™ and that the Article gnerantees equality of competitive opportunities. The

2 Mexico's Article 1128 submission atpar. 9.
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othenmdmm obligations within the NAFTA :raa azlieﬂ npectof&e context
- of NAFTA Article 1102. lnpﬂheulu- i

l'-:-n
W '

The national treatment obligation for investments is reproduced in NAFTA
Chapter 14 which addresses firancial services. Due to the special sensitivity of the
financial services sector, NAFTA's drafters included additional interpretive
mdmumhmum;ofnmmﬁrmumtsmmu
mwmwm-mmm
mm-n@mummam

The rescrvations made to NAFTA Article 1102 demonstrate that it applies to
finms in the same economic sector that supply similer services;

The national trestment obligation for cross-border trads in services containg the
me“hMmms"WsNAFTAAmehuoz The NAFTA
Mnhmmﬂm"lhdrmm"huthm nnniua
language in the GATS that alse expressly refers to conditions of competition;

NAFTA Article 1505 uses the phrage “in like circtamstances™ to refer o

The NAFTA national treatment obligation for trade in goods incorporates by
mmm«&nm&mﬁmmmn
as requiring equality of competitive opportunities. NAFTAAmde 11021s
modeledonGATrAmdemﬁnd : -

{

mﬂwmobkmmehwusmM
Agresment used an explicit GAT!'—bued mndnﬂntwumphnﬂyeomed

. iIn NAFTA.
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i MFTAMMOJWMMJWMW
~ Applies to Investments

Neithes NAFTA Chapter 11 nor NAFTA Chapter 12 (dealing with Cross-Border Trade in

" Services) apply to “measures adopied or maintained by a Party to the extent that they are

covered by Chapter Fourteen (Financial Services)".’ In ordet to exclude finanefal
services from the national treatment obligations in NAFTA Chapters 11 and 12, the
Paxties reproduced thesc obligations in NAFTA Article 1405 as follows:

1 Mmunm»mdmmm&-mumumu
a0cords o lts owns invostors, in lils clroomatences, with fegpact to-the epmiitishenent, acquisi
mmmma“ummﬁwm

and favesancots fu financial jnstiestions in its territory.

T2 Each Party ehal] acoord 1 finencial institetions of snother Party sad to invesoments of investors of

another Party in finensial institetions trestment no lags favorable then thet it accords to its owns
Susncial institations and to investments of its owy investors fn fiasicial institutions, in ik
clroumstences, with respect 1 ths satablishment, acqnishion, expension, tnanagement, condnct,
maﬂm«ﬂn&pﬂudﬁuﬂ%dhmuw

- institotions in itg wrrhory. .

3. Subject 10 Article 1404, m.mmhmmmmmn

) shall accord to the cross-border financial sarvice providers of another Party treatenent no lom
Savorable than that it accords Inmh-ula-vlawwldn. in tike circumstantes, with
respect to the provision o(nnlulnia.

. s .
Pln;nphs I.ZMSOfNAﬂAMdo 1405 ts reproduce the national fresbnent

. obligations for both investment and servioes in NAFTA Asticles 1102(1), 1102(2) snd

1202(1). Similarty, NAFTA Asticle 1405(4) reproduces the “best treatment in
Juﬁndidwn Whm;ndmmﬂmmNmA Articles 1102(3)
and 1202¢2), . -

At this point, however, e drafiers of NAPTA Asticle 1405 added explanations of these
‘mmwwwmmmmmmofm
. provisions in this critical sector. Mazphmﬂoumsbllow

3 NAFTA Article 1101(3). See also NAFTA Article 1203(2)(a) for the services exchusion.

v
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another Pary, whaether difforant or idendical to that socerded 1 its own inssinusions ov providers
h&MbMﬂMlM!UMMM

competitive opporminitiss. .
6 A Party's wrestmens affovds oquel mnmnmm
instichtions and cross-border sarvioss peoviders of another Party In their ability t provids

finencial services as compared with the sbility of the Party’s own financie] instimtions and
_wwwowumaw

7. wu“mmauamuuqmmcm
4mqmmumm"uunmw
McM’:wMﬂMM

NAFTA m&msmmmmmmam«wm

oppmmuappbabmmumnammdemm

20.  Canads’s NAFTA Statement of iplemeatation demenetraes thak ihe standard is not
WumudW&ﬁmmem
mmmcmmumwwmmwrofm
mm‘mmmdwmmm“hmamdmm
mwmwmwmmmmmmwmw«u '
mnvllyofdﬂsm

21. Aswdlsoonﬁmnnxthuthemndudofthtyofemenmmmwmum
inmuwdlubmdempods.NAFrAAtﬂdeWS(S)dmmﬁmhns—
mmmﬂMMummmdmeymlm
- faverable treatment and, conversely, Midmdmmmmmleaﬂvouble

.'m’ . : \‘ T

- ..
- “

‘4 mmawmum -173: “Ihmndoﬁadn[oquﬂr“}mwmw
the {Caniads-US] FTA by basing mediet scosss on a-sst of general ndes ensheining wetiondl treatresss, MFN
treatmaent, the right of consumen 1 purchase Snancidl services on & crom-barder basis and the right t marikst access
through the establishment of a commercial presence, (lnvestor’s Book of Authorities Tab 9). The amphesis on
dﬁuzmmuﬁnhmw*hhﬂkkm&huhﬂw
rm—mmaumwmhmamquim
emphbasis added)

5 UPS v. The Government of Canada, Reply ot pare. 537, Canada Baer, omnhn 1992, DS17/R. - 39/27,
Mumumm 131) atpars 5.12, .
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22, mmrumu:mqummuhmim-m
: wmmomm-ﬂuofwmw .
mm:muwmucm They also confize that
- uiuthtyofoppmmi. mmofmu'uﬂhdwum
23.  These explanatory provisions in NAFTA Articies desling with invesoments deiomistrats
: ummudwmmmmmmmumamn .
wﬁ«ummmmnmwummamw‘ ‘

w mhmnmmmmm:mmnmm
_ Firms in the Same Econowic Sector
24, n Aubax I 1o 6o NAFTA, the Partios it out theis resirvations i cbiigations, incloding
: their national trestment and most-fivored mation trestment obligations for both
mummammwmmhm
'mllulzmmwmmwnadm
for cooes-border services trade and investment. .

2. m.ud%mnmamdauwm

e mmmﬁrmumum«gw
b mwmmmm(qwunw).
K mmmdummwum(qﬂcm
~ Marine Towing Indestry); e -
. & mwwummmuun(umm |
e A description of the sconomic activities covered by the reservation (e.g. “Canads
m&@n“wmﬂhwmmhm:nw
provision of maritime csbotage services™); and *
t mmmmwum

§ Maxico’s Article 1128 sebenlesion st parss. 7 and 10,
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. 28. ThemofcpeeiﬁcemuﬁeMto identify reservations to national treatment
demonstrates that the identification of the precise econamic sector in which the
investment operates is the critical first step in the analysis under NAFTA Asticle 1102,
Once firms compete in the ssme economic sector, then the obligation to provide
“treatment no less favorable™ applies. Thus, whers NAFTA Parties chose not to provide

 “trestment no less favorable™, they identified specific econamic sectors and business
sctivities in their Annex II reservations. ’

i)  NAFTA Arficle 1202 and the GATS Conﬁnn That “Liks Circumstances”
Involves Conditions of Competition

27.  Thenstional treatment obligation for cross-border trade in sorvices contains the same
“fike circumstances” formulation as NAFTA Article 1102. NAFTA Atticle 1202 reads:

1. Each Party shall asccord to sarvise providers of another Pasty trestmens no less favorable then that
It aocords, in like crourmstances, to fts own service providers.

28.  Inthe NAFTA Chapter 20 state-to-state arbitration in Cross-border Trucking Services, all
three NAFTA Parties agreed that the meaning of “like circumstances™ in NAFTA Article
lzozmmemeuﬂﬂnmvios:udmpmw.mmpmzo Panel stated:

mmhmummmmﬂuﬁulmw 1203, hae sought
guidance in other sgreoments that use sinllar langege. The Persias do not dispute shat the use of
the phruse “in Mke circumstances™ was intended to have a mesning that was similar to the

. Phwase “Uike services end servics providers” as proposad by Cansda end Mixice during NAFTA
megotiations. Also, the United States consonds, and Mexito does not disputs, that tha phrase “in
mmummammummmuw»wm
Mmm

The NAFTA Chapter 20 Panel found simultansous violations of the national treatment
obligations contained in both NAFTA Articles 1202 and 1102 arising from the same US
measgure. It did so based on an analysis of what it referred to as “similar national

? In the Matter of Gross-Border Trucking Services (Secretariat Fiie No, USA-Max-08-2008-01) Final Report of the
Panel, Februsty 6, 2001, Book of Authorities (Tab 106) at para. 249.
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treatment obligations” in GATT Article ITI ad, in perficular, the Section 337 case which
first articolated the well-known “equality of competitive oppormities” test* The
NAFTA Chapter 20 Panel specifically discussed the inserpretation of NAFTA Article
1102 by reference to “long-established doctrine under the GATT and WTO" that
interprets national treatment in goods “to protect expectations regarding competitive
Ws".’ ' |

29.  The language of “like services and servioe providers” proposed by Canada and Mexico in
the NAFTA negotiations, which a1l three NAFTA Parties agreed was equivalent to “like
circumstances®, eventually made its way into the GATS. In that agreement, the Parties
again expressly confirmed that national treatment requires equality of competitive
opportunities - just as the NAFTA Parties had in NAFTA Article 1405, Article XVII of
the GATS, entitled National Treatment, reads: '

1. .. each Member shall accord to services and service supplisrs of any other Member, in
mofﬂmmmmotmmmmhumwm
Mhmﬁwlumlﬁsmadmmm

2. A Member may mest the raquirement of psragraph 1 by eccording to services and service
. suppliers of any other Momber; sither formally idenfical treatmant or formally different
trestment to (hat it acoords to its own fike services and service supplicrs.

3 Formally identioal ot formally diffevent trestment skall be considered to be less
Javoursbis westment [f it modifiss the conditions of competision in fuvonr of services

or service supplisrs of the Member compared to like services er ssyvice suppliers of any
other Member.

30. mNAﬁAwneaoumdcommlymﬂ\theGATs and all three NAFTA Parties
' are also perties to tlutagrmt" ThemeaningofNAFl‘A's “like circumstances

3 In the Maiter of Cress-Border Trucking Servicas (Secretariat File No. mmumx)mmome
Panel, February 6, 2001, Book of Aunthorities (Tab 106) at para. 251.

% In thie Matier of Cross-Border MWMHION&U!AMWUFMMOEM
Pmnel, Febnusy 6, Book of Authorities (Tab 106) at pare. 289.

1° world Trade Orgamization (WTO) Statug of Lagal Instruments WTO/Lag/l Supplement 3, October 2002,
Investor's Book of Anthorities, Tab 183.
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langnage in NAFTA Articles 1202 and 1102 yust therefore be consistent with the
meaning of national treatment in the GATS. ca

31.  Theneed for & consistent interpretation between NAFTA Chapter 11 and the GATS is
tﬁanytheﬁ_aMﬂleGATSﬂloippliesb investments, The GATS defines “the
supply of a service” to include services supplied “by a service supplier of one Member,
through a commercial presence in the territory of any other Member™."!

32.  Canadshes made commitments covering the courier sector in the GATS.” UPS supplics
courier services in Canada through its commercial presence, UPS Canada.  Thus,
treatment by Canada that “modifies conditions of competition™ in favour of Canadian
service suppliers violates Canada’s GATS commitments in the courier sector.

33.  Under NAFTA, the Partiea chose to have service suppliers who supply through a
commercial presence in the territory protected by NAFTA Chapter 11 rather then NAFTA
Chapter 12.¥ They did so becanse, unlike the Members of the WTO, the NAFTA Parties
hadmnhdmngmnthwﬂcmehmmmmmtﬁondmom(m
as protection from expropriation).

34, ThoNAPTA drafters could not have intended the national trestinent protection for
investors who supply a service through a commercial presence in the territory of another

. Patty to be lower under the NAFTA than under the GATS. Instead, they must have
- ~

11 GATS, Article I(2), Investor's Boak of Authorities, Tab 77.

2 Qee Section 2 of the Canadian Schadule of Specific Cormitments o the. GATS, The Legal Texts, The Results of
the Uruguay Round of Multilateral Trade Nagotiations, World Trads Organization, 15 Apal 1994, Respondent’s
Book of Authorities (Tab 10). Seedlopn.mofclmdu s Counter Memorial: “[Cmbhulmmdto
mumummeu

13 Thus, NAFTA Article 1213(2) excludes from the definition otm-budorndehm“mpu\dﬁuoh
lmrhemlbmohrnwbymmdoﬁmth|mam - Definitions) in that
tarritory”. _
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- essumed that by protecting such investments under NAFTA Chapter 11 rather than

NAFTA Chapter 12, they were providing a level of protection from violetions of national
m&nmatlmtumgumeminﬂnﬁxrs quﬂ:nmodify

emmmdmmeumhﬁvaofdomuﬁcmmvﬂmmkﬁomhwbm
assumed o violate Acticle 1102, '

Indeed, the NAFTA drafters were under an obilgation to ensure that national treatment
protection for investors who supply a service through a commercial presence in the
temxitory of another Party was not lower under the NAFTA than under the GATS. Artticle

. V of the GATS, entitled “Economic Integration,” says:

This Agrecment shall not provent any of its Mambers from being a pasty to er antering into an

agresment liberalizing trade in services [such as the NAFTA) ... provided that such an agreement
 providas for the absence or elimination of substamially ail discrimination, in the sense of

MM[»GAT!MMMM]

Article XVII of the GATS protects equality of competitive opportunities for sexrvice
providers that supply services thrangh a commercial presénce. By interpreting NAFTA

Article 1102 of the NAFTA to provide less than that level of protection, Mexico and
Canada would be in breach of their obligation in Article V of the GATS.

&y)  NAFTA Article 1505 Uses “In Like Circumstances ™ to Refer to
Competitors

NAFTA Article 1505 states that:

B M‘mmm
@) nmam«mmﬁmemeﬂmm
unaffilisted entorprise; or
® one class of entarprises more firvorably than apother,
n like ciresamstances; [emphasis sdded]
As with Article 1102, the avoidance of “discriminatory provision™ requires treatment no
less favorable of an enterprise in like circumstances.
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,nvled'-nmgfuwmuwm-&au
'-Wofnmm«mm mmumnunm

,mmmmymmmmmmw

of coe enerprise that competes with anottiers Qm%mw

: mmmmlmumm&m-,

.Nma'ménxmmmmmﬁc.m.mm
" Purolator, smuummwwmmmuhm

with 2 monopoly. anmwm‘im)@utm

: munmﬁmmmwﬁmwm.

ubddhyoﬁmoly
W)  NAFTA Articls 1102 M,mnqu'cqmnmmm

In NAFTA's Preamble, the NAFTA Parties recoguized thet they had negotiated NAFTA. |
fo “build on their respective rights and obligations undér the General Agreament on

Tariffs and Tvade ... mummﬁmmmnummm
hMWMthmn&nmmwm _
mummwmwmuwmmwm

‘they crowsed the border.
40. mmwmhmnmmmmmww .
protectionisnt. mhmmumwm Second, in Asticle
. T4, it addressed discriminatory regulation. mmmmumrrwu :
W GATT Article T

mma&mdwmy-vaum«qmm
pasty shall be acoorded rentment 50 Jees avourshie than thet acoordad %o Hie products of aationd] origin in
sagpeot of afl laws, reguistions and requirements afficting deir Jterns] sals, offntng Bor ssle, perchase,
transportation, distribution or wes. The provisions of this paragraphs shefl mot prevent ths spplicstion of
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Mmhﬁm&ublmﬁrbo&wmmwwmhﬁsmmae
m:s.'* .

‘When NAFTA'’s drafters nogotiated its provisions on trade in goods, they simply
incorporated the national trestment obligation in GATT Asticle Il by refarence.'é In
doing so, they ensured that they had also incorporated by reference the GATT Article Il
jurisprudence on “equality of competitive opportunities”.

Hm,whmnmﬁﬁnsmﬁdwmndehmceruﬂimﬂuemm
similar agreement to incorporate by reference. F«dﬁﬁmhﬁemm,m
and Mexico proposed replicating the GATT Article Il “Iike products” langusge with
“Jike services and service providers”. However, the NAFTA Partics ultimately settled on
“like circumstances” langnage in both NAFTA Articles 1102 and 1202 on the
understanding that this was not materially different from that proposed by Canade and
Mexico."?

'S GATT Article IIT:8:

dmwwmwnmwmwmhmmmofdu
maans of transport and not on the nationslity of the product. .

4 l'c,

8. (a) The provisions of this Article shall not spply 1o laws, reguiations or requirements governing the
procurement by govamments! agencies of products purchased for governments| purposes and not with a
MummadQuMwmhhMor?otMWuh

(b) The provisions of this Article shall not prevent the paysaent of subsidias exclusively to domestic

incloding payinents to domestic producers derived fram the proceeds of fnterna] taxes or charges
applied consistently with the provisions of this Article and suwbsidies effected through governmental
purchases of domestic products.

16 NAFTA Article 301(1) reads:

Bach party shall accord national treatment o the goods of snether Panty in accordance with Article INf of the
Ganeral Agreement of Tar{ffs and Trade (GATT), including ity intecpretive notes, and to this end Article I
of the GATT and its {nterpretive notes or any equivelent provision of a successor agreement to which all
Parties are party, sre incorporated into md made part of this Agreement.

V7 In the Matter of Crass-Border Trucking Services (Secretariat File No. USA-Max-98-2008-01) Fina] Report of the
Panel, February 6, 2001, Book of Authoritics (Tab 106) atpars. 249. -
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43. ,hdeed,dwmofkﬁ'demﬂwnﬂ-ﬂythew&rNMAAlﬁdeIWZ
u . ! E T '

4. The products of the territory of any contracting party imported nto the tervitory of any qther
coutracting party shell be accorded treatment 20 Jess favoursble than that accorded to like produces
ummnmammmmmmmmwm
oﬁdnzﬁrnla.pmhn.mn.m«m...

44.  GATT Article IlI:4 and NAFPA Article 1102 both have the following similarities:

‘a They identify foreiga and domestic cconomic interests (mpeehvely, products and
investments);
! .
b. They require a party to accord these economic inteyests “treatment no less
favorable™;

c. ms“mleuﬁvmable“muodonlybuﬁmﬂedbeeomﬁemm
that satisfy a “likeness™ requirement;

d  The"noless favorsble™ treatment must be acoprded throughout the time the
economic interest continues in the territory (in the case of a product, from its
offering for sale through its transportation and distribution o its finel usc; In the
mofmunvmmmaubﬂd\mmwtumd\umdopmmnm
its final disposition); and

e. . Theobligatiop is subject to exceptions for govenment procurement and subsidics.

45.  The words “treatment no less favorable” were used in NAFTA Article 1102 as their
meaning had been considered extensively in GA'l'l'jwimudenee.A: set out in the
Investor’s Memorial, thismmdmcehdmmmd“mmtmless favorable™ as
requiring equality of competitive opportunities.”

”® Investor’s Memorial at pare. S36.
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v)  NAFTA Anicle 1102 Follows The GAI‘I‘WW in the Canada-
-US Free Trade Agreement

46. The NAFTA'’s predecessor agreement, the Canada-US fr?e'l’n‘de Agreement (“FTA™),
contsined e national treatment obligation for investments that had an express exception
for certain public policy objectives that was modeled on the exception to national
treatment for trade in goods in GATT Article XX.!* FTA Article 1602 reads:

1. Excapt as otherwise provided in this Chapeer, cach Party shall sccord to syvestors of the other
mwuummmMMmmmmwmmm
rospeot to measures affecting:

a) the establishment of new business enterprises located in its tarritory;

b) the scquisition of business enterprisas located n its tecritory;
c)hmmmotmmmhhmnd
c)udeofbmmﬁmhaudhhuﬂm

8. Notwithstanding paragraph 1, uum:l’mym»hmsofhoﬂwrwwbe
diffecent from the treatment o Party accords its investors provided that: .

a) the difference In trestment is ne grester than necessary for pradentisl, fiduciary, bealth
and safety, or cansumer protection reasons;

b)mmmmhmthmmuhmmwdwmhmm
iy lnvestors for such ressens; snd T

¢) prior natification of the proposed mamlnhqd\mhmwu& Article 1803,

9. mnmm«mmmrmmmpw:mnnm
mammzmu-mumma-ﬂmh :

1

47. hddmngﬂtememmgof‘lﬂeqmshnm" lntheCrm-bordcrﬁuaHngSmlces
quqeowg\nna‘ﬁmdthmmﬂ}emmﬂmgchqtaofﬂw

W GATT Asticle XX reeds:

anmmmmmmmmmmmm.mof
arbitrery er unjustifisble discrimination betwean countries where the same conditions prevall, or a disguised
Mmmmm-ummnuwuwumpmw
enforcement by agy contracting party of measures: :

(a) necessary to protect public morls;

(b) necessary to protect human, animal or plaat life or bealth; ..
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FTA. The United States aleo srgned that the "elaborating langriage in the FTA™ should be
vsed to support the meaning of “like circumstances”. Based on these submissions, the
mmrumﬁdwmmﬂhw sy propersiy include

differentia] trestment under the conditions specified in the FTA™?

48.  Atthe same time, the Chapter 20 Panel recognizad that “s broad inferpretation of the ‘in
like circumstances’ language could render NAFTA Arficles 1202 and 1203 meaningless™.
nmmmw»mmmmnmmm
_ mwmuanIymhm“uGAﬂMe
nﬂ

l G N

49. mmofmucqﬂmwmﬁonﬂmhmmﬂnFrAw
mmnofmmnfsmmwmmmanmmmm
GATT concepts for the new sreas of trade in services and investment. NAFTA's drafters
-chose to eliminate the claborating lsagnage in FTA Articles 1602(3) and (9) as they
- understood that these exceptions were implicit in the language of “like circuinstances”™.

50. In Cross-border Trucking Servicis, Mexico expressly scknowledged that the strict
mmmﬂcmofhumummimmbpnmmﬁawm
NAFTA. Itpwhmmﬁdmmwmlﬁdyinwndﬂdm&hmsﬂmumw
MmmAmdellzsmm

 m wmmmmwmmwommam
Panel, Fabruary 6, 2001, Investor”s Book of Aathorities (Tub 106) at parie, 249 sad 258. Tha Parties were reforring

to FTA Article 1402 which has the same wordiag as FTA Article 1602, exoept that it relates 10 sarvices rather then

n hkmvmmmmm ‘ﬁw-—umonmm.nu‘
Panal, Februisy 6, 2001, Invasor’s Book of Authorities (Teb 106) at peras. 259 and 260. Articles 1202 snd 1203 of
. NAFTA are the national treatmeent and moct-favored-nstion vestment Obligations for tade in services. -
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52,
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D. qummam Competitive
, omucmnnmmﬁr ."

Asticle 313)(c) of the Vanma Convention states that “ang relevent rales of intarnations!
law spplicable in the relstions between the parties™ “shall be taken into account” in
interpreting NAFTA Article 1102. In addition, the Mierna Convention also directs
m‘bmﬂsM“AlpeddmngMbembaﬁmzfuhMthltﬂu
pmxunmtudad.“’ ' '

1

. Chapters 3, 12, MmdlSofdleNAFrAmMOﬂhcmﬁMﬁdellozwhﬂeﬂn

mmmwmofmmm 'nhnmm they establish
thet NAFTA Article 1102 has a special mesning, The NAFTA drafters confirmed their

" intention to apply this special mesning by entitling Article. 1102 “National Treatment”

and by including nationsl trestment as a principle and rule of the NAFTA in Article
102(1). . .

NAFTA's draftecs chose to tse the heading “National Treatment” Sor NAFTA Article

_ llOZudnotaheudin;nnhs"Nukdiwmww Bydomgso.

n;nddﬁw&mnﬂonbmatmmkformmﬂcmmmzl'

‘ mmu.mmmo'mmoprmeam

E  Maexico’s Submission Overstates qummm

smmofdmwmwsw«&ndybwﬂymm
mmmmmumm‘mﬁ Mwmmdby%dzm

* of context. In addition, the Methanex tribunal was not teferred to many of the provisions

.)‘.-

B Yiawse Convention, Article 31(4), Ixvestor's Book of Authocitios (Tab 29).

Y .;.\\::‘

- Martico’s NAFTA Article 1mm:mmmmwmumdu
HMMMnMswyamncq. i
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Pnp-‘isr

. of NAFTA, the FTA or the comments othAFrAPuﬂelmCrm-borbm

mwm hmmmmmmwmmm

. MofMdhwmnmhhMpmmGAﬁmd

NAFTA Article 1102. ; ,’ .

In Methanex, dnh‘budﬁcedadlﬁn&uwmwmmmlm
mmwammuummgmwmamof
MTBE. nstoad, it omfactored risethenot, an ingrediexit nsed in the production of
mmmmwmwmwﬁ-mwmm
mwmmnpphmofmdlml. .

To circomvent this fondsmental flaw, &edmmmmmmlnﬂeﬁmol
were competing “oxygemstes” - ndmmmumﬁmdwm"
mmmmmamwmmam«
It allcged that the merc fact that there was & difference in the trestment of ethanol and
maethanol created apﬁnﬂamhﬁonmwwa:ﬁimofm“&e
owof:mﬂmmudnmmmuumuﬂuﬂmmty
Esch of these flaws in Mcthanex® claims was sufficient o dispobe ofits case.

 Nobetheless, the Markanex tribunal engaged in 8 lengtlry Gbiser discussion of the

MMWAMIIMﬁWﬁ:MWmm
in goods found in the GATT and other NAFTA chapters: . Indomgso,ﬂ:ellm
mwwyc?wm-mmmgmxmmbw
fouviohﬁonofmﬁondmtofmmuﬂ'mtfordddmmmltof
8oods sold by an investment. Thus, mﬁahtﬂnpébwoduudbyMMw«e
mumwmurnmwmhmmw

. ethanol manufacturers could 2ot be a violation of NAFTA Asticlé 1102.

. 3 Methanax Corporation v. Untied Siates of Americe, mmmmmﬁm
m-d)!g-hm: 2005, 2005 WZ 1950817, lnvessce's Mdm (Tab 171) at Pmt IV-
Chapler B-Page
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9.

Page -20-
hmmm&MMWn&mbMﬁm
mmmb%«:ﬁbﬂ“mﬁomuﬂ.m Thus,
mwwmmunumammqamtmwymm
or substitutable goods”™, mmﬂAﬂAM?dh&mﬂnﬂym“ﬁb

- goods®. kmﬂﬁdﬂ%m&"mmam&dh%w
" competitive or substitutsble goods™ > md«u».hmbmlwbhwcxm
the exteasive GATT jurisprudence interpreting “Iﬂum udngnmpeuuogbaed

framework even when this phirase does not sppear in Atticles refeering to “directly
competitive or substitutable” products. -

‘ 4

mxanummmmmmmhmaw“mw

NAFrA'sMemmmﬁnmwmhMmem” This

. obmmwofm schinbmdoudn\mofmmmnmly

serves to empbasize that “Jike circumstances™ kmbﬂhmmm
providers” for s dmbﬁmhh“ﬁmmmmvﬁma

mvummmthemcem .
).

Indeed,m_uch ofmummhmmwmofmpﬁﬁw
opportunities approach advanced by UPS. m&cw;@wobmm:

& NAFTA's draflers “wero flueot in GATT lewl®

b A violstion of NAFTA Articte 1102 does not reguire the demonstration of malign
i - » * RO '. .

b MMMAMnanMBM 1.

3 Investor’s Reply at parn. 549. ,

Y Metharex, Final Award at Part IV-Chapiar B-Page 17.
n MMMAmm'mwoquwn;

P Adathanex Fiaal Award ot Pact IV-Chapnr B-Page 1.
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c. mmmmmmmvmmam-mdm

w&muhmmhbmunﬂbdbmem
ﬁmummum.mwﬁ

d mmmaw—mmamﬁ«»&ﬂmm
determining whether s violation had occurred ™

The Methanex decision cannot be understood 29 supporting the proposition thet rio

. national trestment violation can oceur where there are some domestic firis, no matter

how small, receiving similar treatment and that are moce "1ike™ the foreign fitm. Such an

' interpretstion would allow a NAFTA Party to W'W’WW“ of

udmmmmm.mwm%nmmmm
a dominamt “national champion”. As long as some domestic fringe players remeined in

: mmmwmmm mbyﬁndm;meqoaofm

mmummwmﬁmmmg&mumwm

Indeed, this is precisely what Cenada has sought to do in this case. The Canadian courier
muwwmm.mn«ammrw

- Corporation, s tier of foreign finns such s UPS, PedEx,and DHIL and a third tier of small

players that includes the Canadian firm, Canpar. TheonUmmmthemdabont
Cmuﬂntuhnaumdwwﬂmﬂmsumdamm

- Canafix Post and its W,Mm,mmlnﬁg&w&mwﬁhm

firma socount for an additions! 30%. Yet, Canada claits that the appropeiate comiparstor

' is o fringe player such as Canpar es it is privately-owned. This is no answer, however, to
. UPS® claim that Canada differenttiates between two groups of the comparsble domestic

% Adethanex Fioal Award ¢ Part TV-Chapr B-Page 10,
3 peshonex Ploal Award st Part IV-Chapter B-Page 9, -



Page -22- l: ;o
dmm«mﬂmﬂm«dpﬁwmmn
WSumhmmwmmuhmMma

eompmum"lihew ummmﬁimﬂn‘mmm
circumastances”™. . ‘

\e

64. .MNMAthle&mncmdbyhmmm
ammmﬁtymbemdbmdxmww NAFTA Article 1139
'm%md:?mraﬁvmwmmm«amdmu
enterprise of such Party, Maduhmhsumﬁngarhﬁmhnmf’ It
ahoddmmWa“nWMﬁsofwbehmthwbhdya
privately-cwned.® ummmamw.}wmwmw
. sufficient 1 render investmieats “untike”, the drafioes would nok have inchaded Perties

ummwmmummmum«
“investor” and “investment™.

65. NAFTA Article 1139 assures that  foreign investment owned by a Party or state
mumwwmhmmiWMc
investor. mmummmmm ﬂtmueenmhdto
treatment no less ﬁvmbleﬂunmmpths. mmmmmm
doce not xtonificalty render investnents "wilike". v

\o -

':

F. zmqmwnw Wik NAFTA's Objects and

N

66.  Artiole 31(1) of the Vienna Conwention directs this Tribunal to consider the meaning of
the term “tike circuinstances™ deelthwofNAFrA‘:obpaudm
MMMWAMH&MWMMWMM
dlwm&mhnsmmmxs objecnvu. NAF!‘A'

82 NAFTA Article 201 mmwmmwwuwmwm faw, .,
. apd whether privately-owned or governmentelly-owned,...”

\®
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Mlemummmbhmmmmmm
obligations under the GATT. NAHAM*!QM-MW-::
ﬁmdmmﬂmdﬂendwlemhab!ebhmw

67.  International investment is fundamentaily intertwined with international trade in goods
and services. A-firm can supply goods and services to & foreign market cither by
w»uw«wuumamhume
WWW&M@MWMW
mdmmﬁmmmmmmmmmmmm”

6. mmwwmmw&wumeﬁdm
_mtheunewtyumwomlmdem MUNC!;ADhnmplmed."&n
mdudofnﬁondw”bdmmdimmmmpeﬂumuﬂﬂmw
secu to enbance the efficient operation of the cconomies involved™. ™

69. UNCTAD has confinmed that the interpretation of national treatmeat for investments
should adopt the equality of competitive opportunities stindard used by the WTO:

In relation % PDI, nationa! trestrent iavolves an ecocomic sim not dissimiler to thar which bes
motivated it adoption in trads agresments: fovalgw end demestic invessors shonid be subject 1o
hmmmuhhwumuhﬂmnm
measure should unduly fvour domestic iavestors ¥ 1 ¢ &

\

70. Mmof&omm&oqﬂﬁyofampeﬁﬂwmmwwm
mCmndasnhumm.ndmﬁqdyudmdbmeeo raige undue fears that it will
'Mnmmommamumm.mm These

B Wmmmwmmmq/mmmlm.zﬂux ’
Tnvestoe’s Book of Authorities (Tab 177) st 337-338.

M UNCTAD, Nations! Treatmens (New York Usind Netions, lm).lwunnkormmb 10) at 3.
3 UNCTAD, National Trestment, tnvestor’s Book of Authorities (Tab :oiaa. .
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ltmh.huwm mbudmnaanﬁdmof%qfqum«m&me
ommdum&qmmyofm ‘A difflerenoe in-reilts thit does not involve a

'dxﬁummwmpdhwwummnudhhmbyamu

necessary to ensure a public policy goal.

Fot example, competing foreign snd domestic intvestors may be subject to s common
regulatory scheme for the issuing of environomental pétmits. The fhct that & pemmit is
degied to a foreign investor ind granted to a domestic one does ot require justification
w;WWmmmmmmuhMmm

'onmtuiathnmnotcompcﬁnvdym Iffotuﬂuﬁdduﬁﬁcﬁmshveqnd
_oppu&miu«mobmnpmmbym;mwm“mmﬂ\e

differcace in licensing outcomes doos not deny equality of compietitive opportunities.

This example demonstrates one of the reasons for the failure of Methanex' claim. Even
assuming that Methanex competed with ethenol manufacturers, Methanex did not
demonstrate that the differencos in regulatory outcomes for methanol and ethanol-based
additives were the regult of 2 process that was bissed dgainst methanol manufacturers.

] mwmmmsm«wwwnmmwdm

mum&mmanMMMipmwd

- being free from regulatory review. Thare was no evidetios that éavizonmental poltution

mmnwmmmmmmwmmmm
pollution flom MTBE.*

nhdy&nmmmmmmammmwmm«
stem from different competitive opportanities that the evidentiary burden shifts to the -
government 10 excuse this prima fircie violation of nationd] trestment. At thet point, the

burden o the government is & strict oue that requires it io show'that the less favorable
treatment is necessary. Vit o

* Asthanex v. US, Asard, Invesior’s Book of Authorides (Tab 171) at Part 1, Chapier B, pares. 9-12.
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G . mmqmwraaasmrm»ma
GWHM : "'t‘ [3!
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74. WMNMAMMMmWMMmMMh
clearest explanation of NAFTA Article 1102 g3 protecting expectitions of equal
mmhmmﬂhMMWywmA
Chapter 11 tribunals. In particular: S

s 8. Myersv. Canade: ﬁetibum!ddumndmm&cmwumﬁb
mw@smmmamwmm
mmﬁrﬁomm Myuac'nldﬁmprovxddl-u
mmunwmmmmm s U.S.-based
Mﬁuhuuhouﬁumm Tbcndimﬁmhdmtom
ownmmhaﬁﬁcmﬁwhnéwmtmwwmm
guvmmmummeuiﬁmwmhm"{--

b Pope & Talbot v. Canada: The tribtnal deterrvined that Canada had committed o
pmﬁdcﬁohﬁohofmﬁomlmbymrdpe&hmoﬂwﬁm
sobeidiaries less export quota then dprtain Canadiin competitors. However, it
wucmdnmmmcfmmmmmdamm.a
mﬁmuwwquoﬁbﬁeﬂnﬁofus
countervailing duty actions. !thmlymeonudmngtho!pqmﬁondnyofm

,mﬁmmmmammmuawmof
Mu&mmmw&mummm ‘
competitors.®

'\ i .‘ e
¥ $D. Myers v. MP&WAMM!&M'L“S’IMHFWM MQHJL
1mmx)up-.zsouzs!.w-mam«-b

3% Pope & Talbor Bec. v. Mmmmwuumamzw 10,
2001, WL 34776948 amﬂ-dn.mwmﬂlutofmﬂbhwhmduoﬂhwdh
decinton at parss. 587 - 589. .



Feldman v. Mezico: Tha tribusal deserrined that Feldenan’s investment was to
like circumstanes with other Mexican resellods b cigariisen. 1 firund that
Mexico sccorded the investment less fhvorable trestment with respect to export
taxes and thet Mexico did not mest its borden of justifying this less favorshle
treatment.® While the Feldman tiibuosl did exclude Mexican cigarette
manfacturecs from the groap of firms “In ke circumstances™, thiluulycnﬁma
Mnm:mo&ofmmh&em Peldman's
hvmm&dmmmuwuwmunoﬂuda
‘ uemmaﬁnwmuuymmum
Mdmmofmmwbyhudwfdﬂtm

1 i “ ’:,l‘
Loewen v, UMMInmua,lmm ammm:mpﬁm
ofommu.&pmmjuymmum Rather,
- Loewen had acquired O"Keefe's business and the trial sross out of & dispute
relating to the acquisition.® This wis a vendor-purchaser relationship, not &
compatitive one. Accordingly, ﬂnzummuﬁnwhmmm"m
circumstances”. 3y
ADFv. Mmmmmmmmm;nuhm
with U.S. mmmﬁdwmmmﬂmmmpqm The
lnvmahllenpda“nuym mwmmum
projects. It failed, howevee, bmﬂmﬁekamm
m&ﬁmmmmm

o :,-‘

» Marvin Faldmen v. Maxico ARB (AF) /H9/1 A-anu-uu.mduu szs,(m).w-m

_ of Authorities (Tab §) at parss. 170-172 and 176-177.

13

“© ™% Loewen Group, Inc. et al v. unumq‘mmwds.wm);amu 1 mm..
Award], Réspondant’s Book of Authoritiss (Tab 64). 1.,

!

Y ADP Growp Me. v qumwa.mmmm A-n.xms.mm "
2408328, Investor’s Book of Authorities (Tad 93) st paras. BS-ISS. . ‘




howmmdmsmo&uapoﬁaf
ﬁvonduydomucﬁuummm Anﬂ:mmdx;ibkiorﬂu
same ssgistance @

. 75.  The GAMT tribunal correctly commented that NAFTA. tribumls do not second-guess the
m'domofpvmentpohcym Ammhmwﬁsﬁmamﬁcpohcy
Wmtmmzw;mamamxlmmnumm
vlohuonofnqumyofounpeuﬁveommﬂu. *

76. hmmhﬂiﬁmmofﬂmmm&nmmudmw
failed to danmm“‘lenﬁvulblow the GAMT tribunal held that the fact that
thempnywdmmumplnnﬂyuﬂadmapuhhcpohcyobjmvemmm
were no “like circumstances™. . )

77.  However, whée&zmmdos%lﬂequﬁtyofé&niﬁiﬁﬁoppoﬂmiﬁu,itmt
beuvedmaelybypomngw some “plausible” pnblispohr:yob)oaive. 'As the Cross-
mmwmrmdmhummmmmn&.
dmmmmmmoﬂyujﬁﬁdﬂbmwmnh
“necessary” 10 achieve the priblic policy objective. The'GAMZ tiibunal's conmments
should not be interpreted as disreganding the test set oot in Cross-border Trucking
Services, S.D. MyersPope & Talbot s Feldman. Tn all of these cases, the buiden was
on the respondent (0 excuse ¢ prima facle violation of nationsl umonpiblicpolicy
gounds. e

S GAMT Investmenis, Inc. v. Goverwmant of the United Maxicen Siases, M 'e';!'.'moq. (Fiztal Award),
[GAMG Award] Investor’s Book of Authorities (Tab 100) atpure. 114, . NI
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1
OL  The Application of National Treatment To Canads Post

78.

A Chapter 11 1

NAFTA Chapter 11 spplies to “measures sdopted or maiutained by a Party.™® NAFTA
does not define the term “Party.” However, neither Mexico nor Canads has denied that
under the customary international Iaw of state responsibility, all the meanures of stats

. mmmhmofmmmmﬁﬁw suthority

are the measures of a Party. mm:mcmdamuwm
international law is now ceptured in Astiles 4 and 5 of e ILC Articles on Stats
Responsibility. ",

'. RN
Chapter 11 does bot say that the meaning of "Panty” or the customary international lew of
state responsibility is affected by Chapter 15. Yet, deapite this, Mexico supports Canada

' in arguing that NAFTA Chapter 15 iraplicitly removes the spplication of the customary
‘wondhwofmwondﬁﬁtym&w'li.“ '

. WMm.mMMemmmmwmm
, they overlook the clear textual mmhmudhwofm

wmtybmu

+

(9

13

. NmAm*nxmmmmammwm&u
~ procurement; subsidies and granti from certain Chiapter 11 obligations.® If

9 NAFTA Article 1101.
4 Mexico Article 1128 submission s pers. 5.

« xmmma-uonmmunﬁéuxm.nm-aximaou-iwm

I

- {a) procusesnent by a Party or s stase ensesprise; of
(b)m“mwwubyum«lnm_. .
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NMAMIlmwyﬁmﬂyhﬁeMdmwa
m«mmmmumuﬂumammcm
Mﬁmofmmm&mMeMHWmmMs
way. Cmdaumthldnmrmmodymnﬂmedm
mmNAPTAMdolIM“&MW“uMCm
doumu:plmwhydxa-unymdﬁrmmmuduﬁngm

.WWMAMGIIMMMBQI@MA;MMW

scope of NAFTA Article 1102, b

' m 10 MMWAWMMMWAWM

Wmdytﬂcﬂ!mlmmhawwﬁuﬂyw provincisl
mmmmuamnmmmémwumnmA
Mmmdummwawhmmmwm
to do 30 explicitly. mmmmmmmmam
Canada Post under NAFTA Chapter 10. '

s AN

cma-ulywmmnamﬁmﬁkamﬁem

: dhmh&eﬂAPTAm“wmw&mmmdiu

ummmﬁomﬂumofmu

' Amnmmmwumdﬁdw&mammmda
mdﬁuﬂyd&uﬁummpolyudmmmum&mmphdﬂymm
'qpmdhammyhumﬁmdhwdmmmimemeo&uuuda

' ofthetreaty. The Pancl rejected Canada's argiment thst GATT Acticle XVII, the GATT

WNAHAMHW)”M ll“(l)(b).(e).(f)ud(ﬂ.d!(a)nl(b)dommn
procuroment by a Party or a tate eatorprise. )

4 Canada’s Rejoinder stparu. 8.

uhﬁm:mumr«-ﬁummhmdmm
' mhbmoﬂlﬂ!ﬂm 102, )

R ] X
e 13
'
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oquivaleat to NAFTA Articles 1soa(m),u 1sos(z),mum of the
wmuwofmmumnyo&cmmm'
S *‘ %) _4.*.‘.
82. mwmmmwwmajﬁmmﬂma.
mdamhb&ﬂﬂmhﬂﬂ&‘h%dﬂn?ﬂw
mmwmmnmmuwynmmmmmn '

_Panel’ sdeuummmlybomuhqpplmonofbunimﬂymd
.. principle endorsed by the IC) in the q-e:

. Pan

uwmamﬁq“mhmummm with
byhumamh'hmgfn&nhpqhu‘mbdon

B Chapter 15

83. .Justes Mexico can point bo rio text in Chagier 11 in support of fiv claim that ordivary
nﬂsofanwmuymmﬂcndhwdoﬁﬁpplybmmﬂm.umﬁndm
- " textual support in Chapter 15. mmtsmumofm
memmhnMMwMMthMA
Pmanlm;uhmd&ofmqﬁhn&npbmﬁnummdc
customazy international law. amnihﬂ-mmummmmmnA
anpnuxsm hmdydmﬂchq-mofmofmouipnm

- ‘. K

“ mmumm-umqmm Canedian Provinciel Markeitng Agencies,
176304 - 358/37, adopted March 22, 1988, Investor’s Bopk of Authorities (Tab 156), st pera. 4.27. The Panel
MM-.Wummmemmmmu
ﬂmmwMMﬁﬂuwaWMﬂmchﬂ’

“ Canads's Rejoinder st pan. 12, : g :

mehm muau-uuy,ma.lm m;mwmmbm. 15«
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NAFTAMISMMQWMWMmM
mamwmmw:mwmm&m-mm
mmmmmﬂmmﬂ-tmddw
governmental authority. Foruchtypcbfm there is an increasing scope of dispute
mhmammmmwm

Thus, Article 1501 imposes obhﬂmimm‘bedﬁ-mmm&m
bm.mxf&eynpudym States are never responsible for actions of
mvnmadmwm&m&mmlmondmymw

. Article 1501. . . “ ,. y . "". .

r -~

% -‘l
S .
R

v .

Under customary international law, smihnmnmbnﬁmmumof
the state. memmliamml.liuymbewum Yet,
NmAa.mzsmowgmﬁqmemumuﬂnmofm
mmhmmmhmmwmw '
up-dty Mobﬁgﬁmmmmbmﬂmﬁm

. Fau-npk.NAFTAArﬁelo lmo)ManiNmAPmyb‘me
' wmymmmnmmcwmm%m&m

treatment in ﬂnn!eofmpod:ormm lmmuintlnl'lty‘s territory of

investors of another Party” [emphasis dwj Similarly, NAFTA Articles 1502(3)(b), ()

md(d)mpoavmomobﬂmmma?ﬂwapplywu&ﬁumthn“
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