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INTRODUCTORY NOTE

This publication reproduces the text of the

* Final Act of the European Energy Charter Conference with all Annexes thereto,
as opened for signature in Lisbon on 17 December 1994 and corrected by the

Protocol of Correction of 2 August 1996,

e the Chairman’s Statement at Adoption Session on 17 December 1994, as

reported in the Note from the Secretariat 42/94 CONF 115,

* the Joint Memorandum of the Delegations of the Russian Federation and the
European Communities on Nuclear Trade, as reported in the Note from the

Secretariat 42/94 CONF 115,

¢ the Concluding Document of the Hague Conference on the European Energy

Charter, as signed at The Hague on 17 December 1991,

* Final Act of the International Conference and Decision by the Energy Charter
Conference in respect of the Amendment to the Trade-Related Provisions of the

Energy Charter Treaty, as adopted on 24 April 1998,

e the Chairman’s Statement at the Adoption Session on 24 April 1998, as
reported in the Note from the Secretariat CS (98) 338 CC 124, and

e the Chairman’s Conclusion on Implementation of Trade-Related Rules, as

reported in the Note from the Secretariat CS (98) 338 CC 124.

This publication has been produced for documentary purposes and does not
involve any responsibility of the Energy Charter Conference and the Energy

Charter Secretariat.
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FOREWORD

The Energy Charter Treaty is the international community’s most significant instrument for the
promotion of cooperation in the energy sector. Following its entry into force on 16 April 1998, the
Treaty, together with the related documents contained in this booklet, provides an unprecedented legal
basis for the creation of an open international energy market for the 21% Century.

The Charter process has expanded in recent years to encompass 50 states, including the countries of
Central and Eastern Europe, Central Asia and the Caucasus, as well as Japan, Australia, Mongolia and
the European Communities with all their member states. The Treaty remains open for accession by
all countries committed to observance of its principles, and it is welcome that states such as China and
Korea are now taking a closer interest in the Charter process, thus opening up the prospect of a further
extension of its geographical scope.

The primary challenge facing participating countries in the coming years will be that of ensuring full
implementation of the Treaty’s commitments. This will entail increased focus on multilateral
cooperation over transit, investments, environmental protection and energy efficiency. By continuing
to build on its existing work in these areas, the Charter Treaty process stands ready to play a key role
in translating the aim of a truly open and non-discriminatory energy market into reality.



GUIDE TO THE ENERGY CHARTER TREATY
INTRODUCTION

1. The 1991 European Energy Charter, a political commitment for East-West energy co-operation,
not legally binding, as of 1998 has been signed by 53 States and the European Communities.

First proposed by the then Dutch Prime Minister, Mr Lubbers, at the June 1990 European
Council in Dublin, the European Energy Charter was conceived as a means to further the
complementary relationship on energy matters between the USSR, the countries of Central and
Eastern Europe and the West.

After 3 years of negotiation, in December 1994, the European Energy Charter was given a
legally binding form in the Energy Charter Treaty, which has since been signed by 49 States
and the European Communities. In 1998, the Former Yugoslav Republic of Macedonia has
ratified the Energy Charter Treaty and become a Member of the Energy Charter Conference.

The Energy Charter Treaty (ECT) is the first economic agreement uniting all the Republics of
the Former Soviet Union, the former centrally-planned-economy countries of Central and
Eastern Europe, the European communities and all their Member States as well as Japan and
Australia, Norway, Turkey and Switzerland. Its main function is to establish and improve the
legal framework for co-operation in energy matters called for by the European Energy Charter.

The ECT is

- the first binding multilateral investment protection agreement;

- the first multilateral agreement to cover both investment protection and trade ;

- the first application of transit rules to energy networks;

- the first multilateral treaty to provide binding international dispute settlement as the
general rule.

2. The ECT negotiations took place when 15 participants, Newly Independent States of the
Former Soviet Union, had as yet:

- to establish their system of laws from their constitutions down;

- to create contractual and treaty rules for their highly integrated trade which had hitherto
been governed by central planning;

- to build and absorb the infrastructure of contract law, property rules and accounting
standards which underpin the market economy.

OBJECTIVES
3. In the original concept of the European Energy Charter the objectives were :

- to build an energy community between the two sides of the former iron curtain, based on
the complementarity of Western markets, capital and technology and the natural resources
of the East;

- to reverse the decline of the then Soviet economy by attracting foreign capital through
reducing political risk;

- to strengthen security through close co-operation in a key economic sector.

4, After the dissolution of the USSR, added weight was put on the objectives of:

- setting standards for the energy market economy;
- creating a basis for a rule of law to facilitate, in particular, activities of smaller companies
which cannot negotiate individual agreements with Governments;
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- setting a foundation for contractual and trade relations to replace the broken down system.

The ECT does not seek to determine national energy policies nor is it an instrument of
development aid. It does not impose privatisation or Third Party Access. It reaffirms national
sovereignty over energy resources and specifically the right of national Governments to
determine the territory to be exploited, depletion and reservoir development policies and
taxation and to participate in exploration and production.

INVESTMENT PROTECTION AND PROMOTION

6.

ECT provisions relating to investment promotion and protection apply to any investment of an
investor of another Contracting Party associated with an “economic activity in the energy
sector”. They cover all economic activities concerning the exploration, extraction, refining,
production, storage, land transport, transmission, distribution, trade, marketing or sale of energy
materials and products. They also include such services as construction of energy facilities,
prospecting, consulting, management and design and activities aimed at improving energy
efficiency.

The ECT lays down certain absolute legal requirements which are found in most bilateral
investment protection agreements. They include:

- fulfilling any obligations a Contracting Party has entered into with an investor of another
Contracting Party;

- permitting investors to employ key personnel of their choice, regardless of nationality, so
long as such personnel have work and residence permits;

- paying compensation for any losses suffered by a foreign investor in time of war or civil
disturbance at least as fully as for losses suffered by the country’s own nationals and
prompt, adequate and effective compensation if the loss results unnecessarily from the
country’s own actions;

- paying prompt, adequate and effective compensation for any assets expropriated. The
compensation has to amount to the market value immediately before the intention to
expropriate affected it;

- allowing a foreign investor freely to transfer out of the country, in fully convertible
currency, the capital he invested and any associated earnings.

Many actions by Governments, e.g. to control the macro-economy or introduction of
environmental and safety legislation, can affect investment earnings but cannot be made subject
to absolute rules. The best defence here for the foreign investor is a guarantee that he will be
treated at least as well as the domestic investor since no Government will wish to destroy its
domestic industry.

The ECT establishes that an investment made by an investor of another Contracting Party must
be treated no less favourably than investments of domestic investors or investors of any third
country. Apart from the standard exceptions e.g. on grounds of national security, the only
specific exception to this rule is in respect of direct taxes; here fairness requires that the
taxation of the parent country has to be taken into account. This rule of according “national
treatment” also applies to portfolio investment, thus reassuring those who wish to buy shares in
an enterprise controlled by a domestic company.

The requirement to accord “national treatment” also applies in principle (but initially on a “best
endeavours” basis) to permission for investors of other Contracting Parties to make
investments. A supplementary treaty has been mandated to define the conditions under which
full legal force will be given to this principle.



TRADE

10.

11.

The trade regime of the Energy Charter Treaty as amended by the 1998 Trade Amendment,
provides for WTO trade rules to be applied to energy-related trade with and among non-WTO
members Party to the ECT pending the full WTO membership of all ECT countries.

The main objectives are:

1) to create framework conditions for developing sustainable trade relations in the energy
sector with a potential to stimulate general economic development and

i) to generate a stimulus for acceleration of the WTO accession process through
implementation of WTO based ECT requirements in key economic sectors.

The 1998 Trade Amendment extends the coverage of the trade rules to energy-related
equipment as well as energy materials and products.

The 1998 Trade Amendment will form the basis for implementation of all ECT trade
provisions. It ensures coherence in the application of the relevant WTO rules under the ECT
and the WTO even though the ECT of 1994 originally still made reference to GATT 1947 and
related instruments (e.g. the Tokyo Round Agreements).

Therefore the substance of the GATT 1994 rules and the other relevant provisions of Annex 1A
to the WTO Agreement (Multilateral Agreements on Trade in Goods) will be applied except if
they have been listed in Annex W as not applicable or as modified. WTO’s most up to date
practice as well as the rules are taken over.

Some general exceptions, which follow the ECT are worth noting :

1) institutional provisions of WTO are replaced with appropriate references to the Energy
Charter Conference and the Energy Charter Secretariat;

i1) the dispute settlement system of the WTO (DSU) could not be used for non-WTO
members. It was replaced in Annex D by a panel based dispute resolution mechanism
which is inspired by the DSU but less heavy (no standing appellate body is foreseen);

iii) other Agreements which lack relevance do not apply (Agreement on Agriculture,
Agreement on the Application of Sanitory and Phytosanitory Measures and Agreement on
Textiles and Clothing);

iv) the Agreement on Trade-Related Investment Measures is instead reflected in Article 5
ECT and linked to Annex D state-to-state and Article 26 investor-to-state dispute
settlement;

v) special provisions in favour of developing countries were excluded, the possibility to
provide EU-GSP treatment is, however, retained,

vi) tariff bindings negotiated in WTO are not automatically included. Instead, the Charter
Conference is empowered to decide to replace a best endeavours commitment not to
increase customs duties and other charges of any kind in connection with importation or
exportation with legally binding commitments.

There is also a time limited exception, at the latest until 1 December 1999, for trade among
countries of the former USSR which may instead be governed by an agreement among such
states, provided transparency and procedural requirements are met which are set out in Annex
TFU.
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12.

13.

14.

A special transparency requirement foresees notification of customs duties and other charges
applied in connection with importation and exportation of energy materials and products or
energy-related equipment.

In general, increased transparency of legal obligations, rules, regulations, measures and their
application including through obligatory publication of rules and a notification system will be a
key element of the ECT trade framework. More consistent implementation of the principle of
non-discrimination (e.g. most favoured nation treatment and national treatment, as contained in
Articles I and III of the GATT etc.) and many more specific WTO based ECT obligations will
provide improved trading conditions.

To safeguard implementation of the substantive trade rules of the ECT and the Trade
Amendment Annex D contains a state-to-state dispute settlement mechanism which is modelled
according to the WTO consultation and panel system. Panel reports are adopted by the Charter
Conference (with at least three fourth majority of Contracting Parties).

As arule, the Trade Amendment applies provisionally pending ratification and entry into force.
To facilitate working with and comparison of the old and the updated ECT trade-regime the

User’s Guide to the Trade Amendment' helps to identify the substantive provisions which
change, substitute or add to the previous ECT text and how they can be found.

TRANSIT

15.ARTICLE V of the GATT prescribes the principle of freedom of transit and certain rules of non-

16.

discrimination and reasonableness. It needed elaboration for the purposes of the ECT to tackle
the particular problems of new or old fixed pipeline links or electricity grids through which
more and more energy is today traded between contracting Parties. Transit, by definition, has
to be treated multilaterally: in the ECT it was also the area of most innovation. The transit
provisions apply even if the energy originates outside the territory of ECT Contracting Parties,
or is destined outside that area. The provisions cover not only pipelines and transmission grids
but also any other fixed facilities, such as marine terminals, used specifically for handling
energy materials and products.

The ECT transit provisions build on GATT in the following ways:

i)  GATT requires transit traffic to or from a member of the WTO to be treated no less
favourably than traffic from or to another member or a third country (MFN). The ECT
requires transit traffic to be treated no less favourably than goods originating in or
destined for the transit country itself (National Treatment);

i) GATT does not cover the situation in which the transit infrastructure is lacking or has
no spare capacity. In such cases, or if throughput rights cannot be gained on commercial
terms, the ECT requires Governments not to impede the creation of new capacity
(subject to any national legislation which is consistent with the principles of freedom of
transit and non-discrimination);

iii) if a transit country seeks to prevent the construction of new capacity or additional use of
existing capacity on grounds that it would endanger the security or efficiency of its
energy systems, it has to demonstrate that to the other parties concerned (not just assert

it);

1

Guide to the Amendment to the Trade-Related Provisions of the Energy Charter Treaty, see page 141
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v)

v)

in order to protect security of supply to consumers and security of outlet to producers, the
ECT prevents a transit country for up to 16 months from interrupting transit in order to
enforce its claim in a dispute so that the conciliation for which ECT provides can
proceed.

In 1998 rules of procedure for such consultation have been adopted by the Conference.

OTHER REQUIREMENTS

17.

Other requirements of the ECT include:

i)

iii)

vi)

Competition

Each Contracting Party is required to have and enforce competition laws as necessary
and appropriate to address unilateral and concerted anti-competitive conduct. The
content of those laws is not spelt out in detail. There is a provision, however, for
assistance and co-operation in the development and operation of those laws;

Technology Transfer
Contracting Parties undertake to remove Governmental obstacles to the transfer of
technology, but not to the extent of amending their existing legislation;

Access to Capital

In principle, Contracting Parties are required to promote access to their capital markets
for companies and nationals of other Contracting Parties on terms at least as favourable
as those accorded to their own nationals. The obligation is one of best endeavours - the
capital markets are generally in the hands of private interests who may, for instance
deliberately discriminate in favour of special interests;

Environment

The provisions embody the important precautionary principle and that of “the polluter
pays” and other detailed requirements. The provisions are aspirational rather than legally
binding, in part because of the differences in economic development between the
Contracting Parties but also because it was felt more appropriate to leave the
development of binding rules to the international environmental bodies. An Energy
Charter Protocol on Energy Efficiency and Related Environmental Aspects signed at the
same time as the ECT contains more detailed provisions on co-operation in the field of
energy efficiency and related environmental impacts;

Transparency

Contracting Parties are required to publish laws, regulations, judicial decisions and
administrative rulings of general application and to set up enquiry points to respond to
requests from Governments, potential investors or, indeed, other interested parties
(including individuals) for information about relevant legislation. This requirement is
important since the legislation of many of the economies in transition has been
notoriously obscure. Equally, the first step in establishing the rule of law is to ensure
cohesiveness and consistency of decisions through public knowledge.

Other Public Authorities

Contracting Parties are obliged to take all reasonable measures to ensure that sub-
national authorities, such as provincial governments and local authorities, observe the
provisions of the ECT.

Contracting Parties must also ensure that any state entity which is entrusted with
governmental authority (e.g. an environmental agency) acts consistently with the ECT.
The ECT does not prevent Contracting Parties from maintaining or establishing state
enterprises but Governments may not use them to circumvent ECT obligations and must
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ensure that in their sales and procurement they act in accordance with the ECT’s
investment protection provisions.

vii) Transitional Arrangements
The ECT contains some specific concessions to economies in transition. They may defer
full compliance with a limited number of obligations (the countries deferring compliance
with each of these are listed in an Annex) until 1 July 2001. The Republics of the Former
Soviet Union, in trade with each other, may, temporarily and subject to strict conditions,
depart from the rules of GATT.

INTERNATIONAL DISPUTE SETTLEMENT

18.

19.

20.

The ECT includes very strong international dispute settlement provisions. These provisions will
reassure foreign investors of fair, consistent and predictable interpretation and application of
the rules of the ECT by all the Contracting Parties.

If an investor from another Contracting Party considers that a Government has not fulfilled its
obligations under the Investment Protection provisions, the investor can, with the unconditional
consent of the Contracting Party, choose to submit the dispute for resolution either to the
national court, or to any dispute settlement procedure previously agreed with the Government,
or to an international arbitration (ICSID, ICSID’s Additional Facility, UNCITRAL or the
Stockholm Chamber of Commerce). Except in Australia, Hungary and Norway, investors of
other Contracting Parties have a right to that choice of procedure even if the dispute is in
relation to an investment agreement it has entered into with the Government, and is not specific
to one of the provisions of the ECT. The Contracting Parties have committed themselves to
carry out arbitration decisions without delay and to ensure that they are enforced throughout
their territories.

A Government can refer a dispute over a non-trade provision (with one or two exceptions) to an
arbitration tribunal the decision of which is final and binding on the Governments involved in
the dispute. The resolution procedure for trade disputes involving a non-WTO member is
closely modelled on the draft dispute resolution agreement then being discussed in the Uruguay
Round.

CONTINUING CO-OPERATION AND INSTITUTIONS

21.

22.

The purpose of the ECT is to promote long-term co-operation in the energy field, based on
complementary interests and mutual benefits, in accordance with the objectives and principles
of the European Energy Charter. Those can be summarised as:

- promoting the development of an open and competition energy market amongst all the
Signatories based on the principle of non-discrimination and on market oriented price
formation, taking due account of environmental concerns;

- creating a climate favourable to the operation of enterprises and to the flow of investments
and technologies by implementing market principles;

- enhancing safe energy transit

Co-operation requires institutional arrangements for discussing problems and organising the
work to deal with them. Accordingly the ECT has established an independent international
organisation, the Energy Charter Conference, made up of representatives of all participating
countries. Conference meets periodically to manage the Energy Charter Process and to set the
policy.

It defines activities such as :
13



23.

24.

- how to facilitate the co-ordination of general measures to carry out the principles of the
Charter and of the ECT;

- how to encourage co-operative efforts aimed at facilitating and promoting market-oriented
reforms and modernisation of the energy sectors in the countries undergoing economic
transition.

- how to increase possible private energy investment

- how to improve conditions for energy transit

The Conference may establish the appropriate subsidiary bodies, such as Standing Groups and
Working Groups to address specific issues. In support of these efforts, the Energy Charter
Conference may authorise the negotiation of Energy Charter Protocols or Declarations to
pursue the objectives and principles of the Charter. These instruments are aimed at developing
rules and co-operative arrangements in more specific areas. While any Contracting Party to the
ECT can participate in negotiations, not all need be parties to an instrument. All, however,
have signed the Energy Charter Protocol on Energy Efficiency and Related Environmental
Aspects.

The Energy Charter Secretariat, established in Brussels in 1996 suggests activities of the

Energy Charter Conference and assumes specific functions on the Conference’s behalf, such as
facilitating transit conciliation.
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IL

FINAL ACT OF THE EUROPEAN ENERGY CHARTER CONFERENCE

The final Plenary Session of the European Energy Charter Conference was held at Lisbon on 16-
17 December 1994. Representatives of the Republic of Albania, the Republic of Armenia,
Australia, the Republic of Austria, the Azerbaijani Republic, the Kingdom of Belgium, the
Republic of Belarus, the Republic of Bulgaria, Canada, the Republic of Croatia, the Republic of
Cyprus, the Czech Republic, the Kingdom of Denmark, the Republic of Estonia, the European
Communities, the Republic of Finland, the French Republic, the Republic of Georgia, the Federal
Republic of Germany, the Hellenic Republic, the Republic of Hungary, the Republic of Iceland,
Ireland, the Italian Republic, Japan, the Republic of Kazakhstan, the Republic of Kyrgyzstan, the
Republic of Latvia, the Principality of Liechtenstein, the Republic of Lithuania, the Grand Duchy
of Luxembourg, the Republic of Malta, the Republic of Moldova, the Kingdom of the
Netherlands, the Kingdom of Norway, the Republic of Poland, the Portuguese Republic,
Romania, the Russian Federation, the Slovak Republic, the Republic of Slovenia, the Kingdom of
Spain, the Kingdom of Sweden, the Swiss Confederation, the Republic of Tajikistan, the
Republic of Turkey, Turkmenistan, Ukraine, the United Kingdom of Great Britain and Northern
Ireland, the United States of America and the Republic of Uzbekistan (hereinafter referred to as
"the representatives") participated in the Conference, as did invited observers from certain
countries and international organizations.

BACKGROUND

During the meeting of the European Council in Dublin in June 1990, the Prime Minister of the
Netherlands suggested that economic recovery in Eastern Europe and the then Union of Soviet
Socialist Republics could be catalysed and accelerated by co-operation in the energy sector. This
suggestion was welcomed by the Council, which invited the Commission of the European
Communities to study how best to implement such co-operation. In February 1991 the
Commission proposed the concept of a European Energy Charter.

Following discussion of the Commission's proposal in the Council of the European Communities,
the European Communities invited the other countries of Western and Eastern Europe, of the
Union of Soviet Socialist Republics and the non-European members of the Organisation for
Economic Co-operation and Development to attend a conference in Brussels in July 1991 to
launch negotiations on the European Energy Charter. A number of other countries and
international organizations were invited to attend the European Energy Charter Conference as
observers.

Negotiations on the European Energy Charter were completed in 1991 and the Charter was
adopted by signature of a Concluding Document at a conference held at The Hague on 16-17
December 1991. Signatories of the Charter, then or subsequently, include all those listed in
Section I above, other than observers.

The signatories of the European Energy Charter undertook:

- to pursue the objectives and principles of the Charter and implement and broaden their co-
operation as soon as possible by negotiating in good faith a Basic Agreement and Protocols.

The European Energy Charter Conference accordingly began negotiations on a Basic Agreement —
later called the Energy Charter Treaty — designed to promote East-West industrial co-operation by
providing legal safeguards in areas such as investment, transit and trade. It also began negotiations on
Protocols in the fields of energy efficiency, nuclear safety and hydrocarbons, although in the last case
negotiations were later suspended until completion of the Energy Charter Treaty.

Negotiations on the Energy Charter Treaty and the Energy Charter Protocol on Energy Efficiency and

Related Environmental Aspects were successfully completed in 1994,
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THE ENERGY CHARTER TREATY

III. As a result of its deliberations the European Energy Charter Conference has adopted the text of
the Energy Charter Treaty (hereinafter referred to as the "Treaty") which is set out in Annex 1
and Decisions with respect thereto which are set out in Annex 2, and agreed that the Treaty
would be open for signature at Lisbon from 17 December 1994 to 16 June 1995.

Iv.

UNDERSTANDINGS

By signing the Final Act, the representatives agreed to adopt the following Understandings with
respect to the Treaty:

1.

2.

With respect to the Treaty as a whole

(a)

(b)

(c)

The representatives underline that the provisions of the Treaty have been agreed upon
bearing in mind the specific nature of the Treaty aiming at a legal framework to
promote long-term co-operation in a particular sector and as a result cannot be
construed to constitute a precedent in the context of other international negotiations.

The provisions of the Treaty do not:
(i) oblige any Contracting Party to introduce mandatory third party access; or

(i) prevent the use of pricing systems which, within a particular category of
consumers, apply identical prices to customers in different locations.

Derogations from most favoured nation treatment are not intended to cover measures
which are specific to an Investor or group of Investors, rather than applying generally.

With respect to Article 1(5)

(a)

(b)

It is understood that the Treaty confers no rights to engage in economic activities other
than Economic Activities in the Energy Sector.

The following activities are illustrative of Economic Activity in the Energy Sector:
(i) prospecting and exploration for, and extraction of, e.g., oil, gas, coal and uranium;

(i1) construction and operation of power generation facilities, including those powered
by wind and other renewable energy sources;

(iii) land transportation, distribution, storage and supply of Energy Materials and
Products, e.g., by way of transmission and distribution grids and pipelines or
dedicated rail lines, and construction of facilities for such, including the laying of
oil, gas, and coal-slurry pipelines;

(iv) removal and disposal of wastes from energy related facilities such as power
stations, including radioactive wastes from nuclear power stations;

(v) decommissioning of energy related facilities, including oil rigs, oil refineries and
power generating plants;

17



(vi) marketing and sale of, and trade in Energy Materials and Products, e.g., retail sales
of gasoline; and

(vii) research, consulting, planning, management and design activities related to the
activities mentioned above, including tho